
COMMITTEE ON RULES File 6ry
L ~~~~~~OF

7 PRACTICE AND PROCEDURE

L Agenda Item 5
Philadelphia, Pennsylvania

June 7-8, 2001

E

L



H

L

L F

F- I

L

i

El
I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J

II



AGENDA
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JUNE 7-8, 2001

1. Opening Remarks of the Chair

F
A. Report on the Judicial Conference session

B. Supreme Court approval of proposed rule amendments

2. ACTION - Approval of Minutes

3. Report of the Administrative Office - Oral Reportra
4. Report of the Federal Judicial Center

5. Report of the Advisory Committee on Criminal Rules

A. ACTION - Comprehensive "style" revision of Rules I through 60 for approval
and transmission to the Judicial Conference

B. ACTION - Proposed "substantive" amendments to Rules 5, 5.1, 10, 12.2, 26,
30, 35, and 43, which deal with revisions that were considered before the "style"
project started, and new Rule 12.4 for approval

C. Summary of public comments on "style" and "substantive" packages

D. Minutes and other informational items

6. Report of the Advisory Committee on Civil Rules

L. A. ACTION - Proposed amendments to Rules 54, 58, and 81, new Rule 7.1, and
Rule C of the Supplemental Rules for Certain Admiralty and Maritime Claims for
approval and transmission to the Judicial Conference

B. ACTION -Proposed amendments to Rules 23, 51, 53, 54, and 71A forE approval to be published for comment

C. Minutes and informational items

L 7. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION - Proposed amendments to Rules 1004,2004, 2014, 2015, 4004,
- 9014, and 9027, new Rule 1004.1, and Official Forms 1 and 15 for approval and

transmission to the Judicial Conference
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B. ACTION - Proposed amendments to Rules 1007, 2003, 2009, 2016, new Rule
7007.1, and Official Forms 1, 5, and 17 for approval to be published for comment

C. Minutes and other informational items

8. Report of the Advisory Committee on Appellate Rules

A. ACTION - Proposed amendments to Rules 1, 2, 4, 5, 21, 24, 25, 26, 26.1, 27,
28, 31, 32, 36, 41, 44, and 45 and revision of Form 6 for approval and
transmission to the Judicial Conference V

B. Minutes and other informational items 7

9. Report of the Advisory Committee on Evidence Rules

A. ACTION - Proposed amendments to Rules 608 and 804 for approval to be L
published for comment

7
B. Minutes L

10. Disclosure of Financial Interests

ACTION - Proposed new Civil Rule 7.1 and Criminal Rule 12.4 and
amendments to Appellate Rule 26.1 for approval and transmission to the Judicial V
Conference (proposed new Bankruptcy Rule 7007.1 for approval to be published
for comment)

11. Report of Technology Subcommittee

12. Report of the Judicial Conference Committee on Court Administration and Case
Management's Subcommittee on Privacy and Public Access to Electronic Case Files
(confidential and mailed separately)

13. Long Range Planning

14. Status Report on Attorney Conduct Rules Oral Report

-15. Status Report on Local Rules Project -Oral Report 71

16. Next Meeting: January 10-11, 2002, in Tucson, Arizona
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TO: Hon. Anthony J. Scirica Chair

L i Standing Committee on Rules of Practice and Procedure

C FROM: W. Eugene Davis, Chair

L Advisory Committee on Federal Rules of Criminal Procedure

r" SUBJECT: Report of the Advisory Committee on Criminal Rules

DATE: May 10, 2001

I. Introduction

L The Advisory Committee on the Rules of Criminal Procedure met on April 25-26 in
Washington, D.C. and acted on the proposed restyling of the Rules of Criminal Procedure
and on proposed substantive amendments to some of those rules. The Minutes of that
meeting are included at Appendix E.

II. Action Items-Summary and Recommendations.

This report contains two action items:

* Approval and forwarding to the Judicial Conference of restyled Criminal

Rules 1 through 60 (Appendix A); and

- Approval and forwarding to the Judicial Conference of substantive

amendments to eight rules-Rules 5, 5.1, 10, 12.2, 26, 30, 35, and 43

(Appendix B).

L
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III. ACTION ITEM-Approval and Forwarding to Judicial Conference of
Restyled Criminal Rules 1-60 (Appendix A)

rn7
A. Restyling Project-An Overview

In 1998, the Committee was informed that following successful completion of the
restyling ofthe Appellate Rules, the Style Subcommittee of the Standing Committee would
prepare an initial draft of proposed style changes to the Criminal Rules, with the first
installment being presented in late 1998. The Advisory Committee was formed into two
separate subcommittees to review the rules as they were completed by the Style L;
Subcommittee. In April, June, and October 1999, the Committee considered style revisions
to Rules 1 through 31 and presented those rules to the Standing Committee at its January r
2000 meeting in Miami. The Committee considered style changes to Rules 32 to 60 in the
Spring of 2000, and presented those rules to the Standing Committee at its June 2000
meeting. Rules 1-60 were subsequently published for public comment, along with a separate
package of "substantive" amendments to ten of those rules.

Following the public comment period, the two subcommittees met and considered K
the written comments submitted on the proposed amendments and offered a number of
suggested additional style changes. In April 2001, the Advisory Committee considered those
proposals and approved the style package-Rules 1-60 (Appendix A).

In conducting the restyling project, the Committee focused on several key points.
First, the Committee has attempted to standardize key terms and phrases that appear
throughout the rules.

Second, the Committee attempted to avoid any unforeseen substantive changes and
attempted in the Committee Notes to clearly state when the Committee was making a change
in practice.

Third, in several rules, the Committee deleted provisions that it believed were no
longer necessary, usually because the caselaw has evolved since the rule was initially J
promulgated (or last amended).

Fourth, during the restyling effort, several rules were completely reorganized to make
them easier to read and apply. See, e.g., Rules 11, 16, 32, and 32.1. In several others,
sections from one rule have been transferred to another rule. See, e.g., Rules 4, 9, and 40.

Fifth, in some rules, significant substantive changes were made. Some of those
changes had been under discussion but were deferred pending the restyling projects. Still
others were identified and included during the project. As noted, below, those proposed L
amendments were published in a separate pamphlet for public comment.

£
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B. Publication of Style and Substantive Packages for Public Comment

In June 2000, the Standing Committee authorized publication for public comment of
two packages of amendments. The purpose of presenting the proposed amendments in two
separate pamphlets was to highlight for the public that in addition to the "style" changes in
Rules 1 to 60, a number of significant (perhaps controversial) amendments were also being
proposed.

1. The "Style" Package

The first package (Appendix A)-referred to as the "style" package, included Rules
1 to 60. For those rules where the Committee was proposing significant substantive changes
(Rules 5, 5.1, 10, 12.2, 26, 30, 35, 41, and 43), the language containing those changes was
deleted from the "style" package. A "Reporter'sNote" explained to the public that additional
substantive changes for that particular rule were being published simultaneously in a separate
package.

2. The "Substantive" Package

The second package (Appendix B)-referred to as the "substantive" package,.
consisted of Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41, and 43, which all provide for
significant changes in practice. This version of the package included not only the restyled
version of the rule but also the language that would effect the change in practice. The
Committee Notes reflect those changes and again, a "Reporter's Note" explained that another
version of each of these rules (which included only style changes) was being published
simultaneously in a separate package.

C. Post-Publication Changes to the "Style" Package

1. Suggested Style Changes-Style Subcommittee

During the public comment period, Professor Kimble and Mr. Spaniol reviewed the
style package several times and offered a-number of suggested. Those proposed changes
were considered first by the two subcommittees and then by the full Advisory Committee.

2. Suggested Style Changes From the Public (Appendices C & D)

The Committeeoreceived approximately 80 comments from the public. Those
comments, which focused on the substantive amendments to the rules, are summarized at
Appendix C. In addition, the Administrative Office sorted out those public comments that
appeared to focus only on the style package. Those are summarized at Appendix D. Finally,
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the Committee considered the testimony of five witnesses at the beginning of its meeting on C

April 25, 2001. Xi

r
3. Changes Resulting from Intervening Legislation {F

In addition to the suggested changes from the Style Subcommittee and the public
commentators, several changes were required because of intervening legislation, for
example, the recently enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523,
114 Stat. 2488). C

4. Consideration of Possible Global Style Changes

During the public comment period, the Committee-at the suggestion of the Style
Subcommittee-considered whether to make a number of post-publication global changes
to the style package. The Committee adopted several of the proposed changes but rejected
several others.

* Numbering. The Committee originally decided on a method for using Arabic L
numerals for any number less than 10 (ten) unless the number was " 1." It seemed
awkward to write the number 1 in those instances. The Style Subcommittee
proposed a different system. The Advisory Committee adopted yet another
system: Any number other than 1 or a number appearing at the beginning of a
sentence or section, will be represented by the Arabic numerals-in order to make fl
the rules more user-friendly.

* Internal Cross-referencing. The Committee addressed the issue whether to
specifically identify any cross-references to other provisions within each rule, or
whether simply to refer to "this rule." The Committee decided to address this
issue on a rule-by-rule basis. i

* Titles of Rules and Subdivisions. The Style Subcommittee recommended a
number of additions and changes to the titles of subdivisions and paragraphs; in A
particular they note the preference for using the "ing" form of the word. The
Committee adopted most of those recommended changes on a rule-by-rule basis.

* Designating Deleted Rules. A number of rules have been deleted over the years,
and several were eliminated as a result of the current restyling effort. At one
point during the project the Committee decided to keep the rule numbers in place
and indicate in brackets that the rule has been abrogated. The Committee decided
to use the designation "[Reserved]" for those rules that were abrogated a number
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Li.

of years ago. The designations "[Transferred]" or "[Deleted]" are used to
designate the Committee's actions in this round of amendments.

l Use of the Terms "Unable" and "Cannot." In a number of rules the Style
Subcommittee has recommended that the word "cannot" be substituted for the
word "unable." Inthe current rules both terms are used. The Committee decided
to consider this proposal on a case-by-case basis.

* "Law Enforcement Officer. " The current rules do not hyphenate this term and for
the most part neither do the cases or commentators. Although the style
subcommittee recommended that the term be hyphenated, the Committee decided
otherwise.

5. Rule-by-Rule Summary of Changes Made to Style Package Following
Publication

The following discussion identifies those rules where a change-other than a minor
stylistic change-was made following publication. The changes are incorporated in the copy
of the Rules, and the accompanying Committee Notes, at Appendix A.

a. Rule 1. Scope; Definitions

The Committee amended Rule 1(a)(5) by adding another subparagraph (F) that
addresses proceedings against a witness in a foreign country under 28 U.S.C. § 1784. That
provision had been inadvertently omitted from an early draft of the restyled Rule.

b. Rule 4. Arrest Warrant or Summons on a Complaint

Rule 4(c)(2) was changed to reflect the recently enacted Military Extraterritorial
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488). That act now recognizes that arrest
warrants may be executed outside the United States.

c. Rule 5. Initial Appearance

The Committee changed Rule 5(a)(1)(B) to reflect tUe recently enacted Military
Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488). The Committee was
concerned that if the amendment is not made, an argument coul l be made that the restyle rule
would supersede the Act.

- In addition, the Committee adopted a redrafted and restructured Rule 5(c)(2) to
expand the options for a case when the accused is arrested in a district other than the district
where the offense was allegedly committed. New Rule 5(c)(2) provides that the initial

L
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appearance should occur in the district where the prosecution is pending if that district is
adjacent to the district of arrest and the appearance will occur on the day of the arrest.

The Committee also changed Rule 5 to refer to "where the offense was allegedly
committed" rather than "where the prosecution is pending" for clarity and consistency.

d. Rule 5.1. Preliminary Hearing

The Committee redrafted Rule 5.1(a) to fill a possible gap as to the right to
preliminary hearings for persons who are charged with misdemeanors and consent to be tried
by a magistrate judge.

e.- Rule 6. The Grand Jury

The Committee amended Rule 6(e)(3)(A) by adding a new item (iii) that would
provide an exception for disclosures authorized under 18 U.S.C. § 3322 (authorizing
disclosures for civil forfeiture and civil banking laws, etc.). The Committee also redrafted
Rule 6(a)(2) concerning the selection ofalternate grandjurors-to parallel a similar provision
for petit jurors in Rule 24.

f. Rule 7. The Indictment and the Information

The introductory language of Rule 7(a)(1) was changed by referencing an exception
for criminal contempt proceedings. U

g. Rule 11. Pleas F

In Rule 11(e), the Committee changed the reference to "28 U.S.C. § 2255" to
"collateral attack" to recognize that a plea may be set aside during some other form of F
collateral attack and not just under § 2255. See, e.g., United States v. Jeffers, 234 F.3d 277
(5th Cir. 2000) (noting that petition under § 2241 may be used where relief under § 2255 is
inadequate). V

The Committee also decided to change Rule 1 1(f). Rather than attempting to restyle
language in Rule 11 (f), which now tracks language in Federal Rule of Evidence 410-and
risk possible inconsistencies-Rule 1 1(f) now simply cross-references Rule 410.

h. Rule 17. Subpoena

The Committee changed Rule 17(g) to reflect the authority of a magistrate judge
to find a person in contempt.
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i. Rule 26. Taking Testimony

Originally, the style version, but not the substantive version, of Rule 26 included the
word "orally." The Committee decided, however, to delete the term "orally" from the
restyled version as well as change the Committee Note to reflect the purpose of that
amendment. The Committee was concerned that if the more substantive change to Rule 26,
concerning the remote transmission of live testimony were to be rejected, the
noncontroversial change in Rule 26 removing the restriction on oral testimony (as opposed
to testimony from someone who communicates through signing) would not be approved.

j. Rule 32. Sentencing and Judgment

The Committee revised Rule 32(d) to clarify the provision dealing with the contents
of the presentence report.

The Committee also adopted a revised version of Rule 32(h) and have now
designated it as subdivision (h) and redesignated the remaining provisions as new
subdivisions. Subdivision (h) is now what had been Rule 32(h)(5) in the restyled version
published for comment.

Rule 32(i) (formerly 32(h)) also includes a change in (i)(B) to reflect a
recommendation that Rule 32(h)(1)(B) be amended to include a requirement that the judge
provide the excluded information to the government as well as to the defendant.

Finally, Rule 32(i)(4)(C) (currently (h)(4)(C) in the published version, which
addresses in camera hearings) now includes a "good cause" requirement.

k. Rule 32.1. Revoking or Modifying Probation or Supervised
Release

The Committee decided to delete Rule 32.1(a)(3) that would have required the
magistratejudge to give rights warnings to a person appearing before the magistrate judge
for possible revocation of probation proceedings.

1. Rule 35. Correcting or Reducing a Sentence

The published version of Rule 35 uses the term "sentencing" to describe the
triggering element for the two "time" requirements in the rule-the seven-day requirement
and the one-year requirement. At the suggestion of the Standing Committee, the Advisory
Committee discussed the issue of further defining or clarifying the term "sentencing."
Although the initial decision was to use the term "oral announcement of sentence"-which
reflects the majority view of the courts that have addressed the issue-upon further
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consideration, the Committee decided to define sentencing as the entry of the judgment.
Even though that may result in the change in practice in some circuits, it is more consistent
with describing the triggering event, for example, of an appeal of a sentence.

m. Rule 42. Criminal Contempt

Rule 42(b) has been modified to reflect the authority of magistrate judges to hold
contempt proceedings-per the recent Federal Courts Improvement Act.

n. Rule 45. Computing and Extending Time

The term "President's Day" has been changed back to "Washington's Birthday,"
which is consistent with the recommendation of the Appellate Rules Committee to make the
same change to its rules.

o. Rule 52. Harmless and Plain Error

In Rule 52(b), the Committee has deleted the words "or defect" to clarify an ambiguity
in the wording "a plain error or defect...." The Supreme Court has concluded that that
wording should be read more simply as meaning "error" and that the use of the disjunctive
is misleading. See United States v. Olano, 507 U.S. 725, 732 (1993) (incorrect to read Rule 52(a)
in the disjunctive); United States v. Young, 470 U.S. 1, 15 n.12 (1985) (use of disjunctive in Rule
52(a) is misleading). No changes were made to Rule 52(a).

p. Rule 58. Petty Offenses and Other Misdemeanors

Rule 58(b)(2)(E)(i) and (b)(3)(A) and (B) were changed to reflect recent statutory
changes. The term "Class B misdemeanor motor vehicle offense, Class C misdemeanor,
or an infraction" has been changed to read "petty offense."

q. Rule 60. Title

The Committee has restored Rule 60, which was originally deleted from the style
package ofthe rules, as being unnecessary. After further discussion, the Committee believed
that removing the official designation of the title of the Criminal Rules might create
uncertainty or inconsistency in the designation or citation of the rules.

'Recommendation: The Advisory Committee on the Criminal Rules recommends
that the "style " package, consisting of Rules 1-60, be approved and transmitted to the
Judicial Conference with a recommendation that it be sent to the Supreme Court for
approval.
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IV. ACTION ITEM-Approval and Forwarding to Judicial Conference of
Amendments to Rules 5, 5.1, 10, 12.2, 12.4, 26, 30, 35, and 43 in the
Substantive Package (Appendix B)

A. The Substantive Package of Amendments-An Overview

In June 2000, the Standing Committee approved publication of a separate package
of amendments, known as the "substantive" package. That package originally consisted of
Rules 5, 5.1, 10, 12.2, 26, 30, 32, 35, 41, and 43, which all provide for significant changes

L. in practice. This version of the package includes not only the restyled version of the rule but
also the language that would effect the change in practice. The Committee Notes reflect
those changes and a "Reporter's Note" explained to the public that another version of each

U. of these rules (which includes only style changes) was being published simultaneously in a
separate package.

The Advisory Committee received approximately 80 written comments, and heard
the testimony of five witnesses, on the proposed substantive amendments. Most of the
comments focused on the proposed amendments to Rules 5, 10, and 26, which would provide
for video teleconferencing of initial appearances and arraignments and for video transmission
of trial testimony. Those comments and testimony are summarized by rule at Appendix C.

B. Presentation of Substantive Package to Judicial Conference

As noted, above, the Advisory Committee published two separate packages of
amendments: the "style" package and the "substantive" package. Throughout the post-
publication review of the public comments and revisions, and for purposes of discussion by
the Standing Committee, the Advisory Committee has maintained the two distinct packages.

The "style" package of amendments to Rules 1-60 is designed to stand on its own and
could be presented to the Judicial Conference and Supreme Court in that format. The
proposed amendments in the separate, "substantive" package include not only the style
changes to those particular rules, but more importantly, the significant substantive
amendments that may generate some controversy. Following the public comment, the
Committee made a number of changes to the proposed to Rules 5 and 10 and withdrew two
amendments that seemed particularly controversial-the amendments to Rule 32 and 41. The
Committee does not believe that the substantive amendments as presently written will draw

e significant controversy.

The Standing Committee must decide whether to submit the style and substantive
-packages separately to the Judicial Conference. Whatever the Standing Committee decides
to do in this respect, the Advisory Committee assumes that the rules that the Judicial
Conference approves will be blended together for submission to the Supreme Court.

L
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Li

C. Rule-by-Rule Summary of Post-Publication Changes to the
"Substantive" Package

1. Rule 5. Initial Appearance: Video Teleconferencing

The substantive change to Rule 5 is in new Rule 5(d), which permits video
teleconferencing for an appearance under this rule-if the defendant consents. This change L
reflects the growing practice among state courts to use video teleconferencing to conduct
initial proceedings. A similar amendment was proposed to Rule 10 concerning arraignments.
In amending Rules 5, 10, and 43 (which generally requires the defendant's presence at all
proceedings), the Committee was very much aware of the argument, that permitting a
defendant to appear by video teleconferencing might be considered an erosion of an
important element of the judicial process,

As originally presented to the Standing Committee in January 2000, the proposed rule
included a provision to use video teleconferencing for initial appearances-if the defendant
consents. Upon further reflection, the Advisory Committee recommended, and the Standing
Committee adopted, a proposal to publish not only that provision but also an alternate
provision that would permit the courtto conduct such procedures, even without the
defendant's consent. Thus, the published version offered two alternatives.

After further discussion, the Advisory Committee recommends, by a vote of 7 to 4,
that the Standing Committee approve the version that requires the defendant's consent.

!~~~~~~~~~~~
The public comment (which included responses from district judges and magistrate

judges) on the proposed amendments was mixed. For example, on behalf of the Committee
on Defender Services, its chair objected to the use of video teleconferencing without the
defendant's consent and expressed reservations about its use under any circumstances. The
Committee nonetheless believes that in appropriate circumstances the court and the
defendant should have the option of using video teleconferencing, as long as the defendant
consents to that procedure. The question of when it would be appropriate for a defendant to
consent is not spelled out in the rule. That is left to the defendant and the court in each case.
Nor does the rule specify any particular technical requirements for the video conferencing
system to be used.p

The Committee Note to Rule 5 has been expanded to include additional discussion
on the factors that a court may wish to consider in deciding whether to use video
teleconferencing for initial appearances.
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Recommendation: The Advisory Committee recommends that the substantive
amendment to Rule S be approved andforwarded to the Judicial Conference with the
recommendation that if it is approved, the "substantive" version be substitutedfor the
"style " version.

2. Rule 5.1. Preliminary Hearing: Authority of Magistrate Judge
to Grant Continuance

Rule 5.1 (c) contains a substantive change that creates a conflict between the rule and
L a federal statute-1 8 U.S.C. § 3060(c). The proposed amendment is being offered at the

recommendation of the Judicial Conference at its Spring 1998 meeting.

In 1997, the Advisory Committee considered a proposed amendment to Rule 5(c),
which would permit a magistrate judge to continue a preliminary hearing even if, the
defendant objects. The Committee decided to recommend to the Standing Committee that
it first propose legislative changes to § 3060(c). The Standing Committee, however, believed
it more appropriate for the Advisory Committee to propose a change to Rule 5(c) through

L the Rules Enabling Act and remanded the issue to the Advisory Committee. At its October
1997 meeting, the Committee considered the issue and decided not to pursue the issue any
further, and reported that position to the Standing Committee at its January 1998 meeting.

The matter was ultimately presented to the Judicial Conference during its Spring
1998 meeting. In its summary of actions, the Conference remanded the issue to the Advisory
Committee with:

instructions to the Rules Committee to propose an amendment to Criminal
Rule 5. 1(c) consistent with the amendment to 18 U.S.C. § 3060 which has
been proposed by the Magistrate Judges Committee.

Revised Rule 5.1 includes language that expands the authority of a magistrate judge
to grant a continuance for a preliminary hearing conducted under the rule. Currently, if the
defendant does not consent, then the government must present the matter to a district judge.
As noted above, the proposed amendment conflicts with 18 U.S.C. § 3060, which tracks the
original language of the rule and permits only a district judge to grant a continuance when
the defendant objects. The Committee believes that this restriction is an anomaly. The
Committee also believes that the change will promote judicial economy and that it is entirely
appropriate to seek this change to the rule through the Rules Enabling Act procedures. See
28 U.S.C. § 2072(b). Under those procedures, approval by Congress of this rule change
would supersede the parallel provisions in 18 U.S.C. § 3060. The Committee understands
that if the amendment is approved, the appropriate Congressional staff will be advised and
an amendment of the existing law pursued.
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No post-publication changes were made to Rule 5.1, other than minor stylistic
changes.

Recommendation: The Advisory Committee recommends that the substantive
amendment to Rule 5.1 be approved andforwarded to the Judicial Conference with the
recommendation that if it is approved, the "substantive "version be substitutedfor the "style"
version.

3. Rule 10.Arraignment

The proposed amendments to Rule 10 create two exceptions to the requirement that
the defendant be personally present in court for an arraignment. First, revised Rule 10(b) 2
permits the court to hold an arraignment in the defendant's absence when the defendant has 7

waived the right to be present in writing and the court consents to that waiver. Second,
revised Rule 1O(c) permits the court to hold arraignments by video teleconferencing-with L
the defendant's consent. A conforming amendment will also be made to Rule 43.

a. Waiver of Appearance at Arraignment: Rule 10(b)

Although the Committee considered the traditional objections to permitting a (7
defendant to waive a personal appearance, the Committee nonetheless believed that in
appropriate circumstances the court, and the defendant, should have the option of conducting
the arraignment in the defendant's absence-a procedure used in some state courts. Under X

Rule 1 O(b), the defendant must give his or her consent in writing and it must be signed by
both the defendant and the defendant's attorney. Finally, the amendment requires that the
waiver specifically state that the defendant has received a copy of the charging instrument.

The amendment does not permit waiver of an appearance when the defendant is
charged with a felony information. In that instance, the defendant is required by Rule 7(b)
to be present in court to waive the indictment. Nor does the amendment permit a waiver of
appearance when the defendant is standing mute, or entering a conditional plea, a non
contendere plea, or a guilty plea. In each of those instances the Committee believed that it
was more appropriate for the defendant to appear personally.

The amendment does not permit the defendant to waive the arraignment itself, which
may be a triggering mechanism for time limits in other rules.

The Committee voted unanimously to recommend approval of Rule 1O(b).

r.
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b. Video Teleconferencing for Arraignments: Rule 10(c).

enl Rule 10(c) addresses the second substantive change in the rule. That rule would
permit the court to conduct arraignments through video teleconferencing. Although the
practice is now used in state courts and in some federal courts, Rules 10 and 43 have
generally prevented federal courts from using that method for arraignments in criminal cases
over the defendant's objection. See, e.g., Valenzuela-Gonzales v. United States, 915 F.2d
1276,1280 (9th Cir. 1990) (Rules 10 and43 requirepersonal appearance; thus, pilot program
for video teleconferencing not permitted). A similar amendment was proposed by the

2, Committee in 1993 and published' for public comment but was later withdrawn from
consideration in orderto considertheresults of several planned pilotprograms. Upon further
consideration, the Committee believed that the benefits of using video teleconferencing
outweighed the costs of doing so. This amendment also parallels a proposed change Rule
5(d) that would permit initial appearances to be conducted by video teleconferencing.

L When this rule was published for public comment, an alternative version was also
provided. The alternative version of Rule 1 O(c) -would have permitted the court to use

i teleconferencing without the defendant's consent.

In deciding to adopt the amendment, the Committee was persuaded in part by the fact
that some districts deal with a very high volume of arraignments of defendants who are in
custody and because of the distances involved, must be transported long distances. That
procedure can also present security risks to law enforcement and court personnel.

Unlike the waiver for any appearance whatsoever at an arraignment, noted above, this
particular provision would not require that the waiver for video teleconferencing be in
writing. Nor does it require that the defendant waive that appearance in person, in open
court.

LI The Committee voted 8 to 3 to recommend this amendment to Rule 10. As with Rule
C, 5, above, the Committee Note has been expanded to address issues that the court may wish
L to consider in using video teleconferencing.

Recommendation: The Advisory Committee recommends that the substantive
amendments to Rule 10 be approved and forwarded to the Judicial Conference with the
recommendation that if they are approved, the "substantive " version be substitutedfor
the "style" version.

4. Rule 12.2. Notice of Insanity Defense; Mental Examination

Rule 12.2, which addresses the notice requirements for presenting an insanity defense
or evidence of mental condition on the merits, contains several significant amendments.
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First, Rule 12.2(c) clarifies that a court may order a mental examination for a defendant C
who has indicated an intention to raise a defense of mental condition bearing on the issue of
guilt. Second, under Rule 12.2(b), the defendant is required to give notice of an intent to
present expert evidence of the defendant's mental condition during a capital sentencing
proceeding. Third, Rule 12.2(c) addresses the ability of the trial court to order a mental
examination for a defendant who has given notice of an intent to present evidence of mental
condition during capital sentencing proceedings and- sets out when the results of that
examination may be disclosed, Fourth, the amendment addresses the timing! of disclosure
of the results and reports pff the; defendant's expert examination. Finally, the amendment
extends the sanctions for failure to comply with the rule's requirements to the punishment
phase of a capital case. Rule 12.2(d).D

The Committee made several post-publication changes to Rule 12.2. First, it deleted
the words "upon motion of the government" from Rule 12.2 (c)(1) to reflect that
examinations may also be requested by either the defendant or the government. Second,
Rule 12.2(c)(4)(A) has been modified to clarify that a defendant's statements are admissible
only after the defendant has introduced evidence requiring the notice in Rule 12.2(a) or
(b)(1). Finally, Rule 12.2(c)(4)(B) has been amended to clarify that introduction of expert
testimony in a capital sentencing proceeding requiring notice under Rule 12.2(b)(2) will
trigger use of a defendant's statements.

The Committee voted unanimously tol recommend approval of the substantive
amendments to Rule 12.2.

Recommendation: The Advisory Committee recommends that the substantive
amendments to Rule 12.2 be approved andforwarded to the Judicial Conference with the a!
recommendation thatifthey are approved, the "substantive " version besubstitutedfor the
"style" version.

5. Rule 12.4. Disclosure Statement (New Rule)

The Committee made several post-publication changes to new Rule 12.4. First,
regarding Rule 1 2.4(a)(2), the Committee recognized the potential difficulty in requiring the
prosecution to learn all of the disclosable information about an organizational defendant
early in the proceedings. Thus, the Committee added the words, "to the extent it can be T
obtained through due diligence" at the end of that section. Second, the language in Rule

12.4(b)(1) was intended to track similar language in the Civil Rules counterpart to this rule

but that approach creates problems in applying the requirements to a criminal proceeding.

Thus, the Committee modified Rule 12.4(b)(1) to indicate that the disclosure requirements

are triggered with the defendant's initial appearance. Finally, the Committee has r
recommended deleting the reference in Rule 12.4(a)(1)(B), which delegates authority to the A

I A,~~~~~~~~~~~(
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Judicial Conference to prescribe additional disclosure requirements that may preempt local
rules governing disclosure.

Recommendation: The Advisory Committee recommends that Rule 12.4 be
approved andforwarded to the Judicial Conference with the recommendation that it be
approved

6. Rule 26. Taking Testimony: Video Transmission of Testimony

The proposed amendment to Rule 26(b) would permit the court to use remote
transmission of live testimony. Current Rule 26 indicates that normally only testimony given
in open court will be considered, unless otherwise provided by the rules, an Act of Congress,
or any other rule adopted by the Supreme Court. For example, Rule 15 recognizes that
depositions, in conjunction with Federal Rule of Evidence 804, may be used to preserve and
present testimony if there are exceptional circumstances in the case and it is in the interest
of justice to do so. The revision to Rule 26(b) extends the, logic underlying that exception
to contemporaneous video testimony of an unavailable witness. The amendment generally
parallels a similar provision in Federal Rule of Civil Procedure 43.

As a result of public comments, the Committee modified the rule in several respects.

First, the rule was changed to make it clear that the Committee envisions two-way video

transmission. Second, the term "compelling circumstances" was changed to "exceptional

circumstances" to reflect the standard for taking depositions in Rule 15 and the standard

applied by courts that have addressed the Confrontation Clause issue. Finally, the

Committee Note has been expanded.

Although a number of public comments raised concerns about whether the

amendment would violate a defendant's rights under the Confrontation Clause, the

Committee believes that the rule is constitutional and that permitting use of video

transmission of testimony only in those instances when certain requirements are met, is

appropriate. See United States v. Gigante, 166 F.3d 75 (2d Cir. 1999) (use of remote

transmission of unavailable witness' testimony did not violate confrontation clause).

The amendment recognizes that there is a need for the trial court to impose

appropriate safeguards and procedures to insure the accuracy and quality ofthe transmission,

the ability of the jurors to hear and view the testimony, and the ability of the judge, counsel,

and the witness to hear and understand each other during questioning. Deciding what

safeguards are appropriate is left to the sound discretion of the trial court. That topic is

discussed in an expanded Committee Note.

The Committee voted unanimously to recommend approval of the amendment to

Rule 26.

L
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Recommendation: The Advisory Committee recommends that the substantive V
amendment to Rule 26 be approved andforwarded to the Judicial Conference with the
recommendation that if it is approved, the "substantive" version be substituted for the
"style" version.

7. Rule 30. Jury Instructions

The amendment to Rule 30 would permit the court to request the parties to submit
their requested instructions before trial. The current rule indicates that a court may request
those instructions after the trial has started. Several public comments raised concerns that
permitting the court to require the defense to disclose its theory of the case prior to trial
might be problematic. The Comnmittee concluded, however that the court should have the
option of requesting pretrial submission of requested instructions and has included a
comment in the Note to the effect that the amendment is not intended to change the practice
of submitting supplemental requests after trial has started.

The Committee has also addressed the issue of waiver of objections to the
instructions by adding a sentence at the end of Rule 30(d). The Committee decided not to
address more explicitly the issue of whether a party must renew an objection after the
instructions are given. C

The Committee voted 9 to 2 to recommend approval of the amendment to Rule
30.

Recommendation: The Advisory Committee recommends that the substantive
amendment to Rule 30 be approved andforwarded to the Judicial Conference with the
recommendation that if it is approved, the "substantive" version be substituted for the
"'style" version.

8. Rule 35. Correcting or Reducing Sentence

Rule 35 contains several changes. First, as noted, supra, the published version of
Rule 35 used the term "sentencing" to describe the triggering element for the two "time"
requirements in the rule. While the rule was out for public comment, and at the suggestion C
of the Standing Committee, the Advisory Committee discussed the issue of further defining EL
or clarifying the term "sentencing." The Committee's initial decision was to use the term
"oral announcement ofthe sentence." That is the view of the majority of the courts that have
addressed the issue. Upon further reflection, however, the Committee decided to add a new
provision (now Rule 35(a)) and define sentencing as the entry ofthe judgment. Even though
that may result in the change in practice in some circuits, it is more consistent with
describing the triggering event, for example, of an approval of a sentence. V
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r Rule 35(c) (published as Rule 35(b)) includes a substantive change that had been
under consideration apart from the restyling project. Rule 35(c) includes new language to
the effect that the government may file a late motion to reduce a sentence if it demonstrates
that the defendant had presented information, the usefulness of which could not reasonably
be known until more than one year following sentencing. The current rule, however, did not

C address the issue and the courts were split on the issue. Compare United States v. Morales,
52 F.3d 7 (1st Cir. 1995) (permitting filing and granting of motion) with United States v.
Orozco, 160 F.3d 1309 (1 lthCir. 1998) (denyingreliefand citing cases). Althoughthe court
in Orozco felt constrained to deny relief under Rule, the court urged an amendment of the

LI rule to:

address the apparent unforeseen situation presented in this case where a
convicted defendant provides information to the government prior to the
expirationofthejurisdictional, one-yearperiod from sentence imposition, but
that information does not become useful to the government until more than
one year after sentence imposition. Id. at 1316, n. 13.

The amendment to Rule 35(c) is intended to address the instances identified by the
court in Orozco. The proposed amendment would not eliminate the one-year requirement
as a generally operative element.

Following additional consideration of the rule, the Committee has recommended,
post-publication, a slight expansion in Rule 35(c) that would permit the government to file

L. a motion for sentence reduction when the defendant is not aware of the helpful nature of the
information until after one year, but provides it to the government promptly upon learning
of its usefulness.

The Committee voted unanimously to recommend the approval of the proposed
amendments to Rule 35.

Recommendation: The Advisory Committee recommends that the substantive
amendments to Rule 35 be approved andforwarded to the Judicial Conference with the
recommendation that ifthey are approved, the "substantive" version besubstitutedfor the
"style " version.

9. Rule 43. Defendant's Presence

The amendments to Rule 43 are conforming changes, that hinge on approval of Rules
5 and 10 concerning video teleconferencing, and Rule 10 that permits the defendant to waive
appearance at an arraignment. The Committee made no post-publication changes to Rule 43.
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Recommendation: The Advisory Committee recommends that the substantive
amendment to Rule 43 be approved andforwarded to the Judicial Conference with the
recommendation that if it is approved, the "substantive" version be substituted for the
"style" version. fi M

VI. INFORMATION ITEM-Withdrawal of Substantive Amendment to Rule rn
32 and Deferral of Substantive Amendment to Rule 41

A. Rule 32. Sentencing: Ruling on Material Matters.

The Standing Committee approved publication of an amendment to Rule 32 that
would have required the sentencing judge to resolve objections to "material" matters in the 77
presentencing report-even if those matters would not directly affect the actual sentence. The L
rationale for that proposed change rested on the understanding that the presentence report is
used by the Bureau of Prisons in making important post-sentencing decisions regarding such
issues as the ability of the defendant to receive drug treatment. Upon further consideration,
and after considering comments from the Bureau of Prisons, the Committee decided to
withdraw the recommendation. Nonetheless, the Committee decided to include information i

in the Committee Note that would draw attention to the potential problems associated with
incorrect information in the presentence report.

B. Rule 41. Search and Seizure: Covert Searches

The Standing Committee approved publication of an amendment to Rule 41 that
would have addressed the procedures for issuing a warrant for covert entries. After
considering the public comments on the rule, and further discussion, the Committee has C

decided to defer further action on that amendment. The Committee envisions continued
discussions of the amendment and contemporaneous consideration of amendments to Rule
41 that would address the topic of issuing what are often referred to as "tracking device"
warrants.

VII. INFORMATION ITEM-Rules Governing § 2254 and § 2255 Proceedings

Proposed amendments to several rules in the Rules Governing § 2254 and § 2255
Proceedings were published for public comment. A number of commentators observed that
the amendments did not go far enough. The Committee has decided to defer further action
on those rules, pending further research on the substantive questions and consideration of a
"restyled" version of the rules. E

, . . .~~~~~~~~~~~~~~~~~~~F
. . . .~~~~~~~~~~~~~~~~~~L



Advisory Committee on Criminal Rules 19
Report to Standing Committee
May 2001

Appendix A. Style Package-Rules 1 to 60
Appendix B. Substantive Package-Rules 5, 5.1, 10, 12.2, 26, 30, 35, and 43.
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L L
I. SCOPE, PURPOSE, AND TITLE I. APPLICABILITY
CONSTRUCTION

Rule 1. Scope; Definitions

Rule 1. Scope (a) Scope.

L- These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided (1) In General. These rules govern the

( in Rule 54(a); and, whenever specifically provided in one procedure in all criminal proceedings in the
of the rules, to preliminary, supplementary, and special United States district courts, the United
proceedings before United States magistrate judges and at States courts of appeals, and the Supreme
proceedings before state and local judicial officers. Court of the United States.

Rule 54. Application and Exception (2) State or Local Judicial Officer. When a

r rule so states, it applies to a proceeding
& '(a) Courts. These rules apply to all criminal proceedings -before a state or local judicial officer.

in the United States District Courts; in the District of
Guam; in the District Court for the Northern Mariana (3) Territorial Courts. These rules also govern

L Islands, except as otherwise provided in articles IV and V the procedure in all criminal proceedings in
of the covenant provided by the Act of March 24, 1976 (90 the following courts:
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme (A) the district court of Guam;
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be (B) the district court for the Northern

L by indictment or information as otherwise provided by law. Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by

,____________________________________________________ _ , .law .

Lrr

L
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(b) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules

(1) Removed Proceedings. These rules apply to criminal govern all proceedings after removal from a ?
prosecutions removed to the United States district courts state court, state law governs a dismissal by
from state courts and govern all procedure after removal, the prosecution.
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high L
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238. L

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate L
judges to hold security of the peace and for good behavior
under Revised Statutes?, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as'
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other

I petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not
extradition and rendition of fugitives; civil forfeiture of governed by these rules include:
property for violation of a statute of the United States; or,
the collection of fines and penalties. Except as provided in (A) the extradition and rendition of a
Rule 20(d) they do not apply to proceedings under 18 fugitive;
U.S.C. Chapter 403-Juvenile Delinquency-so far as
they are inconsistent with that chapter. They do not apply (B) a civil property forfeiture for violatingI
to summary trials for offenses against the navigation laws a federal statute;
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty;
under Revised Statutes § § 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses (D) a proceeding under a statute governing
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16 juvenile delinquency to the extent the
U.S.C. §§ 772-772i, or to proceedings against a witness in a procedure is inconsistent with the
foreign country under 28 U.S.C. § 1784. statute, unless Rule 20(d) provides

otherwise;

(E) a dispute between seamen under 22
U.S.C. §§ 256-258; and

-P age,!-2F
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L
(c) Application of Terms. (Rule 54 continued) As used (F) a proceeding against a witness in a

in these rules the following terms have the designated foreign country under 28 U.S.C.
L | meanings. § 1784.

L7 1 | "Act of Congress" includes any act of Congress locally (b) Definitions. The following definitions apply to
L 1 applicable to and in force in the District of Columbia, in these rules:

Puerto Rico, in a territory or in any insular possession.
(1) "Attorney for the government" means:

"Att6rney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a (A) the Attorney General or an authorized
United States Attorney, an authorized assistant of a United assistant;

C 1 States Attorney, when applicable to cases arising under tih
laws of Guam the Attorney General of Guam or such other (B) a United States attorney or an
person or persons as may be authorized by the laws of authorized assistant;
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the (C) when applicable to cases arising under
Attorney General of the Northern Mariana Islands or any Guam law, the Guam Attorney General
other person or persons as may be authorized by the laws of or other person whom Guam law
the Northern Marianas to act therein. authorizes to act in the matter; and

"Civil action" refers to a civil action in a district court. (D) any other attorney authorized by law to
conduct proceedings under these rules

The words "demurrer," "motion to quash," "plea in as a prosecutor.
abatement," "plea in bar" and "special plea in bar," or

Lnwords to the same effect, in any act of Congress shall be
construed to mean the motion raising a defense or objection
provided in Rule 12.

"District court" includes all district courts named in
C subdivision (a) of this rule.

L-

L
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"Federal magistrate judge" means a United States (mdi
magistrate judge as defined in 28 U.S.C. §§ 631-639, a functions authorized by law.
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any 3
territory or possession, the Commonwealth of Puerto Rico, (3) "Federal judge" means:
or the District of Columbia, to perform a function to which 7
a particular rule relates. (A) a justice or judge of'the United States l

as these terms are defined in 28 U.S.C.

"Judge of the United States" includes a judge of the § 451;
district court, court of appeals, or the Supreme Court. ( a m j ;

(B) a magistrate judge; and 1

"Law" includes statutes and judicial decisions. cf
(C) a judge confirmed by the United States ,4

"Magistrate judge" includes a United States magistrate Senate and empowered by statute in
i ~~~~~~~~~~~~~~~~any commonwealth, territory, or

judge as defined in 28 U.S.C. §§ 631-639, a judge of the anssession to p err ion or
United States, another judge or judicial officer specifically possession to perform a function to
empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the (4) "Judge" means a federal judge or a state or
District of Columbia, to perform a function to which a local judia officer.
particular rule relates, and a state or local judicial officer, local Judicial officer.
authorized by 18 U.S.C. § 3041 to perform the functions (5) "Magistrate judge" means a United States
prescribed in Rules 3, 4, and 5. magistrate judge as defined in 28 U.S.C.

§§ 631-639.

"Oath" includes affirmations. (6) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, (8) "Petty offense" is defined in 18 U.S.C. § 19.
territory and insular possession.

(9) "State" includes the District of Columbia,
'United States magistrate judge" means the officer and any commonwealth, territory, or

authorized by 28 U.S.C. §§ 631-639. possession of the United States.
. l~~~~~~L)

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) a judicial officer empowered by statute
in the District of Columbia or in any
commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

(c) Authority of a Justice or Judge of the United
'States. When these rules authorize a magistrate
judge to act, any other federal judge may also act.
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LF COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules
should be placed at the beginning to show readers which proceedings are governed by these rules. The Committee
also revised the rule to incorporate the definitions found in Rule 54(c) as a new Rule l(b).

Rule 1 (a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for
F several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas

or somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once
venue has been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently
deals with peace bonds; that provision is inconsistent Eith the governing statute and has therefore been deleted.
Finally, Rule 54(b)(4) references proceedings-conducted before United States Magistrate Judges, a topic now
covered in Rule 58.

tL Rule 1 (a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to
the navigation laws and to fishery offenses. Those provisions were considered obsolete. But if those proceedings
were to arise, they would be governed by the Rules of Criminal Procedure.

L Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the
reference to an "Act of Congress" has been replaced with the term "statute," which means a federal statute. Second,
the language concerning demurrers, pleas in abatement, etc., has been deleted as being anachronistic. Third, the

L. definitions of "civil action" and "district court" have been deleted. Fourth, the term "attorney for the government"
has been expanded to include reference to those attorneys who may serve as special or independent counsel under

. applicable federal statutes. The term "attorney for the government" contemplates an attorney of record in the case.

Fifth, the Committee added a definition for the term "court" in Rule 1 (b)(2). Although that term originally
was almost always synonymous with the term "district judge," the term might be misleading or unduly narrow

L because it may not coverthe many functions performed by magistrate judges. Seegenerally 28 U.S.C. §§ 132,636.
Additionally, the term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C.
§ 291. The proposed definition continues the traditional view that "court" means district judge, but also reflects

L the current understanding that magistrate judges act as the "court" in many proceedings. Finally, the Committee
intends that the term "court" be used principally to describe a judicial officer, except where a rule uses the term in

F a spatial sense, such as describing proceedings in "open court."
L

Sixth, the term "Judge of the United States" has been replaced with the term "Federal judge." That term
C includes Article I judges and magistratejudges and, as noted in Rule I (b)(3)(C), federal judges other than Article

I1 Ejudges who may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure.
The term does not include local judges in the District of Columbia. Seventh, the definition of "Law" has been

7n deleted as being superfluous and possibly misleading because it suggests that administrative regulations are

L excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule
1(b)(5) is limited to United States magistratejudges. In the currentrules the term magistrate judge includes not only
United States magistratejudges, but also district court judges, court of appeals judges, Supreme Courtjustices, and
where authorized, state and local officers. The Committee believed that the rules should reflect current practice,
i.e., the wider and almost exclusive use of United States magistrate judges, especially in preliminary matters. The
definition, however, is not intended to restrict the use of other federal judicial officers to perform those functions.
Thus, Rule 1(c) has been added to make it clear that where the rules authorize a magistrate judge to act,, any other
federal judge or justice may act.

Finally, the term "organization" has been added to the list of definitions.
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The remainder of the rule has been amended as part of the general restyling of the rules to make them more
easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic r
only.

Pi 'i
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just These rules are to be interpreted to provide for the

r determination of every criminal proceeding. They shall be just determination of every criminal proceeding, to
construed to secure simplicity in procedure, fairness in secure simplicity in procedure and fairness in
administration and the elimination of unjustifiable expense administration, and to eliminate unjustifiable expense

Ft and delay. and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose ofthe Rules of Criminal Procedure. The words
"are intended"have been changed to read "are to be interpreted." The Committee believed that that was the original
intent of the drafters and more accurately reflects the purpose of the rules.

rm
L

LI

r

L
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TITLE II. PRELIMINARY K
II. PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the fl
constituting the offense charged. It shall be made upon oath essential facts constituting the offense charged. It must
before a magistrate judge. be made under oath before a magistrate judge or, if

none is reasonably available, before a state or local V
judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before
a "magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule 1
no longer includes state and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only United States magistrate judges. Rule 3 requires that the complaint be made
before a United States magistrate judge or before a state or local officer. The revised rule does, however, make a
change to reflect prevailing practice and the outcome desired by the Committee - that the procedure take place
before afederal judicial officer if one is reasonably available. As noted in Rule 1 (c), where the rules, such as Rule
3, authorize a magistrate judge to act, any other federal judge may act.

V

J
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a
FComplaint

. (a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more
affidavit or affidavits filed with the complaint, that there is affidavits filed with the complaint establish

L probable cause to believe that an offense has been probable cause to believe that an offense has been
committed and that the defendant has committed it, a committed and that the defendant committed it,
warrant for the arrest of the defendant shall issue to any the judge must issue an arrest warrant to an officerr officer authorized by law to execute it. Upon the request of authorized to execute it. At the request of an
the attorney for the government a summons instead of a attorney for the government, the judge must issue
warrant shall issue. More than one warrant or summons a summons, instead of a warrant, to a person

e 0 may issue on the same complaint. If a defendant fails to authorized to serve it. A judge may issue more
L appear in response to the summons, a warrant shall issue. than one warrant or summons on the same

complaint. If a defendant fails to appear in
response to a summons, a judge may, and upon
request of an attorney for the government must,
issue a warrant.

(b) Probable Cause. The finding of probable cause may,
be based upon hearsay evidence in whole or in part.
(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the (1) Warrant. A warrant must:

r magistrate judge and shall contain the name of the
defendant or, if the defendant's name is unknown, any (A) contain the defendant's name or, if it is
name, or description by which the defendant can be unknown, a name or description by
identified with reasonable certainty. It shall describe the which the defendant can be identified
offense charged in the complaint. It shall command that the with reasonable certainty;,
defendant be arrested and brought before the nearest
available magistrate judge. (B) describe the offense charged in the

complaint;
(2) Summons. The summons shall be in the same form as

the warrant except that it shall summon the defendant to (C) command that the defendant be
appear before a magistrate at a stated time and place. arrested and brought without

L unnecessary delay before a magistrate
judge or, if none is reasonably
available, before a state or local
judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the same
*i form as a warrant except that it must require
l~ the defendant to appear before a magistrate

judge at a stated time and place.

Page -9-



(d) Execution or Service; and Return. (c) Execution or Service, and Return.

(1) By Whom. The warrant shall be executed by a marshal (1) By Whom. Only a marshal or other
or by some other officer authorized by law. The summons authorized officer may execute a warrant. L
may be served by any person authorized to serve a Any person authorized to serve a summons in
summons in a civil action. a federal civil action may serve a summons. L
(2) Territorial Limits. The warrant may be executed or the (2) Location. A warrant may be executed, or a
summnios may be served at any place within the jurisdiction summons served, within the jurisdiction of .7
of the United States. the United States or anywhere else a federal Li

statute authorizes an arrest.

(3) Manner. The warrant shall be executed by the arrest of (3) Manner.
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant(A) A warrant is executed by arresting the

warn defendant. Upon arrest, an officer
to the defendant as soon as possible. If the officer does not pessngath warran ow it t
have the warrant at the time of the arrest, the officer shall the dfn t.I t dos not

0[ then inform the defendant of the offense charged and of the the warrant, the offier must C

fact that a warrant has been issued. The summons shall be possess the warrant, the officer must q U
served upon a defendant by delivering a copy to the inform the defendant of the warrant's
defendant personally, or by leaving it at the defendant's and, at the deed nse must A
dwelling house or usual place of abode with some person' of and, at the defendant's request, must j

0' suitable age and discretion then residing therein and by soon as possible.
mailing a copy of the summons to the defendant's last
known address. (B) A summons is served on an individual

defendant:

(i) by delivering a copy to the WJ

defendant personally; or

(ii) by leaving a copy at the
defendant's residence or usual
place of abode with a person of
suitable age and discretion
residing at that location and by

last known address.

(C) A summons is served on an Kr
| ~~~~~organization by delivering a copy to an

officer, to a managing or general agent,
or to another agent appointed or legally j
authorized to receive service of
process. A copy must also be mailed to
the organization's last known address
within the district or to its principal L
place of business elsewhere in the
United States. K
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5. (A) After executing a warrant, the officer
At the request of the attorney for the government any must return it to the judge before

unexecuted warrant shall be returned to and canceled by the whom the defendant is brought in

Li magistrate judge by whom it was issued. On or before the accordance with Rule 5. At the request
return day the person to whom a summons was delivered of an attorney for the government, an

l for service shall make return thereof to the magistrate judge unexecuted warrant must be brought

L before whom the summons is returnable. At the request of back to and canceled by a magistrate
the attorney for the government made at any time while the judge or, if none is reasonably

C complaint is pending, a warrant returned unexecuted and available, by a state or local judicial
not canceled or summons returned unserved or a duplicate officer.
thereof may be delivered by the magistrate judge to the
marshal or other authorized person for execution or service. (B) The person to whom a summons was

delivered for service must return it on
or before the return day.

(C) At the request of an attorney for the
government, a judge may deliver an
unexecuted warrant, an unserved
summons, or a copy, of the warrant or
summons to the marshal or other
authorized person for execution or
service.

COMMITTEE NOTE

F The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them
L more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion
in those situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all

cases issue an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the
attorney for the government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has
L been deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See

Advisory Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule
41 in 1972. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference

L to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant's prior

r criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressed in Rule
1101(d)(3), Federal Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
4apply to "preliminary examinations in criminal cases, . .. issuance of warrants for arrest, criminal summonses,
and search warrants." The Advisory Committee Note accompanying that rule recognizes that: "The nature of the
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proceedings makes application of the formal rules of evidence inappropriate and impracticable." The Committee
did not intend to make any substantive changes in practice by 'deleting the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and
includes two non-stylistic changes. First, Rule 4(b)(1)(C) mandates that the warrant require that the defendant be
brought "without unnecessary delay" before a judge. The Committee believed that this was a more appropriate
standard than the current requirement that the defendant be brought before the ''nearest available" magistrate judge. K
This new language accurately reflects the thrust of the original rule, that time is of the essence and that the
defendant should'be brought with dispatch before a judicial officer in the district. Second, the reviked rule states
a preference that the defendant be brought before a federal judicial officer. L

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a

magistrate judge. The current rule requires the appearance 'before a "magistrate," which could include a state or
local judicial officer. This changeis consistentwiththe preference forrequiring defendants to appearbefore federal
judicial officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(2) states the traditional rule
recognizing the territorial limits for executing warrants. Rule 4(c)(2) includes new language that reflects the recent
enactment of the Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits arrests L
of certain military and Departmienit of Defense personnel overseas. See also 14 U.S.C. § 89 (Coast Guard authority
to effect arrests outside territorial limits of United States). Second, current Rule 4(d)(3) provides that the arresting
officer is only required to inform the defendant of the-offense charged and that a warrant exists if the officer does [

not have-a copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances
to inform the defendants of the offense charged and of the fact that an arrest warrant exists. The new rule continues
the current provision that the :arresting officer need not have a copy of the warrant, but if the defendant requests to
see it, the officer must show the warrant to the defendant as soon as possible. The rule does not attempt to define
any particular time limits for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving L
a summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references
the basic provisions appearing in'Rule 4. Under the amended rule, in all cases in which a summons is being served L

on an organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must L
be returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant
is executed,'the officer must return it to the judge before whom the defendant will appear under Rule 5. At the

government's request, however, an unexecuted warrant must be canceled by' a magistrate judge. The change
recognizes the possibility that at the time the warrant is returned, the issuing judicial officer may not be available.

L
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Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

L .(a) In General. Except as otherwise provided in this rule, (a) In General.
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant (1) Appearance Upon an Arrest.
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a (A) A person making an arrest within ther federal magistrate judge is not reasonably available, before United States must take the defendant
a state or local judicial officer authorized by 18 U.S.C. without unnecessary delay before a
§ 3041. If a person arrested without a warrant is brought magistrate judge, or before a state or
before a magistrate judge, a complaint, satisfying the local judicial officer as Rule 5(c)
probable cause requirements of Rule 4(a), shall be provides, unless a statute provides
promptly filed. When a person, arrested with or without a otherwise.
warrant or given a summons, appears initially before the
magistrate judge, the magistrate judge shall proceed in (B) A person making an arrest outside the

L 1 accordance with the applicable subdivisions of this rule. United States must take the defendant
without unnecessary delay before a
magistrate judge.

L
r

L
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An officer making an arrest under a warrant issued upon a (2) Exceptions. U
complaint charging solely a violation of 18 U.S.C. § 1073

need not comply with this rule if the person arrested is (A) An officer making an arrest under a
transferred without unnecessary delay to the custody of warrant issued upon a complaint
appropriate state or local authorities in the district of arrest charging solely a violation of 18
and an attorney for the government moves promptly, in the U.S.C. § 1073 need not comply with
district in which the warrant was issued, to dismiss the this rule if: EJ
complaint.

(i the person arrested is transferred
without unnecessary delay to the 1iLJ
custody of appropriate state or
local authorities in the district of
arrest; and'

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to j
dismiss the complaint.

Li
(B) If a defendant is arrested for violating

probation or supervised release, Rule
32.1 applies.

(C) If a defendant is arrested for failing to
appear in another district, Rule 40 r
applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons L
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable. i

(b) Arrest Without a Warrant. If a defendant is LJ
arrested without a warrant, a complaint meeting
Rule 4(a)'s requirement of probable cause must be
promptly filed in the district where the offense L
was allegedly committed.
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(c) Place of Initial Appearance; Transfer to
Another District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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(2) Arrest in District Other Than Where the
Offense Was Allegedly Committed. If the C

defendant was arrested in a district other than
where the offense was allegedly committed,
the initial appearance must be:

(A) in the district of arrest; or

(B) in an adjacent district if: F
(i) the appearance can occur more

promptly there; or LI
(ii) the offense was allegedly

committed there and the initial
appearance will occur on the day ' t1
of arrest.

(3) Procedures in a District Other Than Where J
the Offense Was Allegedly Committed. If
the initial appearance occurs in a district
other than where the offense was allegedly
committed, the following procedures apply: LJ

(A) the magistrate judge must inform the 7
defendant about the provisions of
Rule 20;

(B) if the defendant was arrested without a Li
warrant, the district court where the
offense was allegedly committed must V
first issue a warrant before the
magistrate judge transfers the
defendant to that district;

Li
(C) the magistrate judge must conduct a

preliminary hearing if required by Rule C

5.1 or Rule 58(b)(2)(G); Li

(D) the magistrate judge must transfer the 7"
defendant to the district where the L
offense was allegedly committed if:

Fl
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(c) Offenses Not Triable by the United States (i) the government produces the warrant, a
Magistrate Judge. If the charge against the defendant is certified copy of the warrant, a
not triable by the United States magistrate judge, the facsimile of either, or other appropriate
defendant shall not be called upon to plead. The magistrate form of either; and

r judge shall inform the defendant of the complaint against

L the defendant and of any affidavit filed therewith, of the (ii) the judge finds that the defendant is the
defendant's right to retain counsel or to request the same person named in the indictment,

assignment of counsel if the defendant is unable to obtain information, or warrant; and
L, counsel, and of the general circumstances under which the
& defendant, may secure pretrial release. The magistrate judge (E) when a defendant is transferred and

shall inform the defendant that the defendant is not discharged, the clerk must promptly transmit
required to make a statement and that any statemnett made the papers and any bail to the clerk in the
by the defendant may be used against the defendant. The district where the offense was allegedly
magistrate judge shall also inform the defendant of the right committed.K to a preliminary examination. The magistrate judge shall
allow the defendant reasonable time and opportunity to (d) Procedure in a Felony Case.
consult counsel and shall detain or conditionally release the
defendant as provided by statute or in these rules. (1) Advice. If the defendant is charged with a

L felony, the judge must inform the defendant
of the following:

(A) the complaint against the defendant,
and any affidavit filed with it;

L (B) the defendant's right to retain counsel
or to request that counsel be appointed
if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial

release;

(D) any right to a preliminary hearing; and

(E) the defendant's right not to make a
statement, and that any statement made
may be used against the defendant.

(2) Consulting with Counsel. The judge must

L < allow the defendant reasonable opportunityto consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

L - . (4) Plea. A defendant may be asked to plead

.___ ___ ___ ___ ___ ___ ___ ___ ___ ___ _ _ only under Rule 1O.
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(b) Misdemeanors and Other Petty Offenses. If the (e) Procedure in a Misdemeanor Case. If the
charge against the defendant is a misdemeanor or other defendant is charged with a misdemeanor only,
petty offense triable by a United States magistrate judge the judge must inform the defendant in
under 18 U.S.C. § 3401, the magistrate judge shall proceed accordance with Rule 58(b)(2).
in accordance with Rule 58. ._i_

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below. K

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to
recognize that such appearances may be required at various stages of a criminal proceeding, for example, where
a defendant has been arrested for violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge, includes ; 1
several changes. The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must
bring the defendant "without unnecessary delay" before a magistrate judge, instead of the current reference to
"nearest available" magistrate. This language parallels changes in.Rule 4 and reflects the view that time is of the C

essence. The Committee intends no change in practice. In using the term, the Committee recognizes that on
occasion there may be necessary delay in presenting the defendant, for example due to weather conditions or other
natural causes. A second change is non-stylistic, and reflects the stated preference (as in other provisions
throughout the rules) that the defendant be brought before a federal judicial officer. Only if a magistrate judge is
not available should the defendant be taken before a state or local officer.

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with
the rule when a defendant is arrested without a warrant or given a summons, has been deleted as unnecessary.

Rule 5(a)(1)(B) codifies the case law reflecting that the right to an initial appearance applies not only when Li
a person .is arrested within the United States but also when an arrest occurs outside the United States. See, e.g.,
United States v. Purvis, 768 F.2d 1237 (11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes - and the rule so provides - that the initial appearance should be Li
before a federal magistrate judge rather than a state or local judicial officer. The rule has been amended by adding
the words, "unless a statute provides otherwise," to reflect recent enactment of the Military Extraterritorial |
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits certain persons overseas to appear before a
magistrate judge by telephone communications.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed 71
when a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C.
§ 1073 (unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are
intended to make it clear that when a defendant is arrested for violating probation or supervised release or for failing
to appear in another district, Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to
an initial: appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the
defendant is appearing pursuant to, a summons in a felony case, Rule 5(d) applies and if the defendant is appearing
in a misdemeanor case, Rule 5(e) applies. F
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Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

X Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is
arrested in the district where the offense was allegedly committed, under Rule 5(c)(1), the defendant must be taken
to a magistratejudge in that district. If no magistrate judge is reasonably available, a state or local judicial officer
may conduct the initial appearance. On the other hand, if the defendant is arrested in a district other than the district
where the offense was allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken
to a magistrate judge within the district of arrest, unless the appearance can take place more promptly in an adjacent
district. And under Rule 5(c)(2)(B)(ii), the initial appearance must occur in the district where the offense was
allegedly committedif that district is adjacent to the district of the arrest and the initial appearance will take place
on the day of the arrest. The Committee recognized that in some cases, the nearest magistrate judge might actually
be across a district's lines. Rule 5(c)(3) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has- been retitled to more clearly reflect the subject of that
subdivision - the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been added to
make clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language
is intended to reflect and reaffirm current practice.

L The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary
hearings in felony cases.

L REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately anyrule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee7 believes will result in significant changes in current practice. Rule 5 was one of those rules. In restyling and

1L reformatting Rule 5, the Committee decided to also propose a substantive change that would permit video
teleconferencing of initial appearances. Another version of Rule 5, which includes a new subdivision (f) governingE such procedures, is in what has been referred to as the "substantive" package.
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Rule 5.1. Preliminary Hearing

Rule 5(c). Offenses Not Triable by the United States
Magistrate Judge. ~ ~~~~~(a) In General. If a defendant is charged with an

Magistrate Judge. offense other than a petty offense, a magistrate
judge must conduct a preliminary hearing unless:

A defendant is entitled to a preliminary' examination,
unless waived, when charged with any offense, other than a (1) the defendant waives the hearing;

petty offense, which is to be tried by a judge of the district K
court. 'If the defendant waives preliminary examination, the (2) 'the defendant is indicted;
magistrate judge shall forthwith hold the defendant to, '

answer in the district court. If the defendant does not waive ( t g f. . ~~~~~~~~~~~~~~~(3) the government files an information under ELJ
the preliminary examination, the magistrate judge shall Rule 7(b) charging the defendant with a
schedule a preliminary examination. ' felony; 7

(4) the government files an information charging
the defendant with a misdemeanor; or

L
(5) the defendant is charged with a misdemeanor

and consents to trial before a magistrate
judge. L

(b) Selecting a District. A defendant arrested in a
district other than where the offense was allegedly
committed may elect to have the preliminary
'hearing conducted in the district where the
prosecution is pending. '

Such examination shall be held within a reasonable time (c) Scheduling. The magistrate judge must hold the

but in any event not later than' 10 days following the initial preliminary hearing within a reasonable time, but 7

appearance if the defendant is in custody and no later than no later than 10 days after the initial appearance if 1K

20 days if the defendant is not in custody, provided, the defendant is in custody and no later than 20

however, that the preliminary examination shall not be held days if not in custody.
if the defendant is indicted or if an information against the 0
defendant is filed in district court before the date set for the
preliminary examination.

} . . ~~~~~~~~~~~~~(d) Extending the Time. With the defendant's
With the consent of the defendant and upon a showing of
| good cause, taking into account the public interest in the consent and upon a showing of good cause -
pomp d i takion ofcriminto alcases tiep limits sified taking into account the public interest in the
prompt disposition of crminal casestimelitsspecifiedprompt disposition of criminal cases -a l
in this subdivision may be extended one or more times by a magistrate judge may extend the time limits in

federal magistrate judge. In the absence of such consent by Rule 5.1(c) one or more times. If the defendant

the defendant, time limits may be extended by a judge of does not consent, a justice or judge of the United
the United States only upon a showing that extraordinary States (as these terms are defined in 28 U.S.C.

circumstances exist and that delay is indispensable to the § 451) may extend the time limits only on a

interests ofjustice. showing that extraordinary circumstances exist H
I and justice requires the delay.

L
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Rule 5.1. Preliminary Examination (e) Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine adverse

(a) Probable Cause Finding. If from the evidence it witnesses and may introduce evidence but may
appears that there is probable cause to believe that an not object to evidence on the ground that it was
offense has been committed and that the defendant unlawfully acquired. If the magistrate judge finds
committed it, the federal magistrate judge shall forthwith probable cause to believe an offense has been
hold the defendant to answer in district court. The finding committed and the defendant committed it, the
of probable cause may be based upon hearsay evidence in magistrate judge must promptly require the
whole or in part. The defendant may cross-examine adverse defendant to, appear for further proceedings.
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful
means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial
court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it (f) Discharging the Defendant. If the magistrate
appears that there is no probable cause to believe that an judge finds no probable cause to believe an
offense has been committed or that the defendant offense has been committed or the defendant

, committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss
complaint and discharge the defendant. The discharge of the complaint and discharge the defendant. A
the defendant shall not preclude the government from discharge does not preclude the government from
instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same

________________________________________________________ offense.

(c) Records. After concluding the proceeding the federal (g) Recording the Proceedings. The preliminary
magistrate judge shall transmit forthwith to the clerk of the hearing must be recorded by a court reporter or by
district court all papers in the proceeding. The magistrate' a suitable recording device. A recording of theE judge shall promptly make or cause to be made a record or proceeding may be made available to any party
summary of such proceeding. upon request. A copy of the recording and a

transcript may be provided to any party upon
(1) On timely application to a federal magistrate judge, the - request and upon any payment required by

attorney for a defendant in a criminal case may be given the applicable Judicial Conference regulations.
opportunity to have the recording of the hearing on
preliminary examination made available to that attorney in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such opportunity may be
afforded counsel.
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(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to defense counsel. Such order shall L

provide for prepayment, of costs of such transcript by the
defendant unless the defendant makes a sufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense, shall be paid by the
Director of the Administrative Office of the United States
Courts from available appropriated funds. Counsel for the L
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion
in whole or in part, on appropriate terms, except that the
government need not prepay costs nor furnish security
therefor. .|1

¶Ftherefor. ~~~~~~~~~(h) Producing a Statement.

(d) Production of Statements.P

(1) In General. Rule 2612(a)-(d) and (f) applies at any (1) In General. Rule 26.2(a)-(d) and (f) applies
at any hearing under this rule, unless the

hearing under this rule, unless the court, for, good cause magistrateajudgeufor good cuse ruless
shown, rules otherwise in, a particular case. otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party (2) SanctionsforNotProducingaStatement. If
elects not to comply with an order under Rule 26.2(a) to a partiobsaor to deling a
deliver a statement to the moving party, the court may not,
consider the testimony of a witness whose statement is statement to the moving party, the magistratejudge must not consider the testimony of a | 7
withheld. " witness whose statement is withheld-

COMMITTEE NOTE i J

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make 7

them more easily understood and to make style and terminology consistent throughout the rules. These changes LI
are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the l'
phrase preliminary examination, the Committee belie, ves that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an etxamination; it includes an evidentiary hearing, argument,
-and a judicial ruling. Further, the phrase preliminary hearing predominates in actual usage. L

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b)
addresses the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from L
current Rule 40(a).

Rules 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits L
for the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That
point is also reflected in the definition of "court" in Rule 1l(b), which in turn recognizes that magistrate judges may
be authorized to act. L
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Li Rule 5. 1 (e), addressing the issue of probable cause, contains the language currently located in Rule 5. 1 (a),
with the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in wholeL or in part." That language was included in the original promulgation of the rule in 1972. Similar language was
added to Rule 41 in 1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee
explained that the language was included to make it clear that a finding of probable cause may be based upon

t hearsay, noting that there had been some uncertainty in the federal system about the propriety of relying upon
hearsay at the preliminary examination. See Advisory Committee Note to Rule 5.1 (citing cases and commentary).
Federal law is now clear on that proposition. Thus, the Committee believed that the reference to hearsay was no
longer necessary. Further, the Committee believed that the matter was best addressed in Rule 1101 (d)(3), Federal

id, Rules of Evidence. That rule explicitly states that the Federal Rules of Evidence do not apply to "preliminary
examinations in criminal cases,.. .issuance of warrants for arrest, criminal summonses, and search warrants." TheL Advisory Committee- Note accompanying that rule recognizes that: "The nature of the proceedings makes
application of the formal rules of evidence inappropriate and impracticable." The Committee did not intend to make
any substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed
L information in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the

reader to the applicable Judicial Conference regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may
perform.

- REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for

Gus this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5.1 was one of those rules. In revising Rule 5.1,V the Committee decided to also propose a significant substantive change that would permit a United States
Magistrate Judge to grant a continuance for a-preliminary hearing conducted under the rule even if the defendant
has not consented to such-a continuance. That version is presented in what has been referred to as the "substantive"

L package.
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Hi. INDICTMENT AND INFORMATION TITLE III. THE GRAND JURY, THE

INDICTMENT, AND THE

INFORMATION

Rule 6. The Grand Jury, Rule 6. The Grand Jury

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand (1) In General. When the public interest so

juries to be summoned at such time as the public interest requires, the court must order that one or £_
requires. The grand jury shall consist of not less than 16 -more grand juries be summoned. A grand

nor more than 23 members. The court shall direct that a jury must have 16 to 23 members, and the

sufficient number of legally qualified persons be court must order that enough legally
summoned to meet this requirement. qualified persons be summoned to meet this L

requirement.
(2) Alternate Jurors. The court may direct that alternate L

jurors may be designated at the time a grand jury is (2) Alternate Jirors. When a grand jury is

selected. Alternate jurors in the order in which they were selected, the court may also select alternate

designated may thereafter be impanelled as provided in jurors, Alternate jurors must have the same

subdivision (g) of this rule. Alternate jurors shall be drawn, qualifications and be selected in the same

in the same manner and shall have the same qualifications manner as any other juror. Alternate jurors

as the regular jurors, and if impanelled shall be subject to replace jurors in the same sequence in which

the same challenges, shall take the same oath and shall the alternates were selected. An alternate -

have the same functions, powers, facilities and privileges as juror who replaces a juror is subject to the

the regular jurors. same challenges, takes the same oath, and
has the same authority as the other jurors.

(b) Objections to Grand Jury and to Grand Jurors. (b) Objection to the Grand Jury or to a Grand
Juror.

(1) Challenges. The attorney for the government or a 2
defendant who has been held to answer in the district court (1) Challenges. Either the government or a

may challenge the array ofjurors on the ground that the defendant may challenge the grand jury on

grand jury was not selected, drawn or summoned in the ground that it was not lawfully drawn,

accordance with law, and may challenge an individual juror summoned; or selected, and may challenge

on the ground that the juror is not legally qualified. an individual juror on the ground that the

Challenges shall be made before the administration of the juror is not legally qualified.

oath to the jurors and shall be tried by the court.
(2) Motion to Dismiss an Indictment. A party

(2) Motion to Dismiss. A motion to dismiss the indictment may move to dismiss the indictment based on L

may be based on objections to the array-or on the lack of an objection to the grand jury or on an

legal qualification of an individual juror, if not previously individual juror's lack of legal qualification,

determined upon challenge. It shall be made in the manner unless the court has previously ruled on the L
prescribed in 28 U.S.C. § 1867(e) and shall be granted same objection under Rule 6(b)(1). The

under the conditions prescribed in that statute. An motion to dismiss is governed by 28 U.S.C.

indictment shall not be dismissed on the ground that one or § 1867(e). The court must not dismiss the

more members of the grand jury were not legally qualified indictment on the ground that a grand juror

if it appears from the record kept pursuant to subdivision was not legally qualified if the record shows

(c) of this rule that 12 or more jurors, after deducting the that at least 12 qualified jurors concurred in K
number not legally qualified, concurred in finding the the indictment.
indictment. Al
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L._
(c) Foreperson and Deputy Foreperson. The court shall (c) Foreperson and Deputy Foreperson. The courtwill appoint one juror as the foreperson and

1 appoint one of the jurors to be foreperson and another to be another as the deputy foreperson. In the
L deputy foreperson. The foreperson shall have power to foreperson's absence, the deputy foreperson will

administer oaths and affirmations and shall sign all foreperson . the foreperson may

indictments. The foreperson or another juror designated by administer oaths and affirmations and will sign all
E,.-/ the foreperson shall keep record of the number of jurors a

concurring in the finding of every indictment and shall file indictments. The foreperson-or another juror
* the record with the clerk of the court, but the record shall designated by the foreperson-will record the

not be made public except on order of the court. During the number of jurors concurring in every indictmentand will file the'record with the clerk, but the
absence of the foreperson, the deputy foreperson shall act record may not be made public unless the court so
as foreperson.ores

t be 'n . ~~~~~~~~~~~~~~~~orders.

(d) Who May Be Present. (d) Who May Be Present.

V' : (1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is in Session. The
government, the witness under examination, interpreters following persons may be present while the
when needed and, for the purpose of taking the evidence, a grand jury is in session: attorneys for the
stenographer or operator of a recording device may be government, the witness being questioned,
present while the grand jury is in session. interpreters when needed, and a court

reporter or an operator of a recording device.
_ (2) During Deliberations and Voting. No person other

than the jurors, and any interpreter necessary to assist a (2) During Deliberations and Voting. No
juror who is hearing or speech impaired, may be present person other than the jurors, and any
while the grand jury is deliberating or voting. interpreter needed to assist a hearing-

AL impaired or speech-impaired juror, may be
Im ' present while the grand jury is deliberating

, l or voting.

L

Page -25-



(e) Recording and Disclosing the Proceedings.ai
(e) Recording and Disclosure of Proceedings.

(1) Recording the Proceedings. Except while C
(1) Recording of Proceedings. All proceedings, except t g j i d o t,

when the grand jury is deliberating or voting, shall beury ~~~~~~~~~~~~proceedings must be recorded by a court
recorded stenographically or, by an electronic recording .proeedingsustabe recordedgbyeaicr

reporter or by a suitable recording device.a
device. An unintentional failure of any recording to B t v o aBut the validity of a prosec~ution is not X
reproduce' all or any portion of a proceeding shall not affect
the validity of the prosecution. The recording or reporter's affected .by the u cntentional failure to make
notes or any transcript prepared therefrom shall remain in otherwise, an attorney for thedgovernment
the custody or control of'the attorney for the government an ctrol f thereorng e

d' d b th y i a cular case.will retain control of the recording, the 1
unless'otherwise ordered, by the court in a particular case. rreporter s notes, and any transcript prepared C

'from those notes. -tt
(2) General Rule of Secrecy. A grand juror, an f

interpreter, a stenographer, an operator of a recording (2) Secrecy.
device, a typist who transcribes recorded testimony, an
attorney for the government, or any person to whom ( o i
disclosure is made under paragraph (3)(A)(ii) of this imposed on any person except in
subdivision shall not disclose matters occurring before the accordance with Rule 6(e)(2)B3 P
grand jury, except as otherwise provided for in these rules.
No obligation of secrecy may be imposed on any person (B) Unless these rules provide otherwise,
except in accordance with this rule. A knowing violation of the following persons must not
Rule 6 may be punished as a contempt of court. disclose a matter occurring before the

grand jury: l

(i) a grand juror;

(ii) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device; j

(v) a person who transcribes recorded f7
testimony; L

(vi) an attorney for the government; or r
(vii) a person to whom disclosure is

-made under Rule 6(e)(3)(A)(ii) or
(iii). TV

I rn

Lu
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(3) Exceptions. (3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters (A) Disclosure of a grand jury matter-
occurring before the grand jury, other than its deliberations de r any grand juros t
and the vote of any grand juror, may be made to- deliberations or any grand Juror's vote
F~~~~~~~~ -may be made to:

(i) an attorney for the government for use in the
performance of such attorney's duty; and (i) an attorney for the government for
(ii) such government personnel (including personnel of a use in performing that attorney's

state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the am

enforce federal criminal law.) ny ovenmnt eronnlgovernment in the performance of such attorney's duty to inc toseot orte
kJ"enforce federal criminal law. including those of a state or state

subdivision or of an Indian tribe

(B) Any person to whom matters are disclosed under - that an attorney for the
subparagraph (A)(ii) of this paragraph shall not utilize that government considers necessary
grand jury material for any purpose other than assisting the to dut tn enforce fda l
attorney for the government in the performance of such criminal law; orU attorney's duty to enforce federal criminal law. An attorney

X for the government shall promptly provide the district (iii) a person authorized by 18 U.S.C.
court, before which was impaneled the grand jury whose § 3322.
material has been so disclosed, with the names of the
persons to whom such disclosure has been made, and shallr I certify that the attorney has advised such persons of their (B) A person to whom information is

Ka 1 obligation of secrecy under this rule. disclosed under Rule 6(e)(3)(A)(ii)may use that information only to assist
an attorney for the government in
performing that attorney's duty to
enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of

-__ _ _ _ _ _ _ _ _ _ _ secrecy under this rule.
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(C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may
occurring before the grand jury may also be made- disclose any grand-jury matter to

another federal grand jury.
(i) when so directed by a, court preliminarily to or in

connection with a judicial proceeding; (D) The court may authorize disclosure- -
(ii) when permitted by a court at the request of the at a time, in a manner, and subject to

defendant, upon a showing that grounds may exist for a any other conditions that it directs-
motion to dismiss the indictment because of matters of a grand-jury matter:
occurring before the grand jury; .f
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection

government to another federal grand jury; or with a judicial proceeding;
(iv) when permitted by a court at the request of an attorney

for the government, upon aLshowing that such matters may (ii) at the request of a defendant who ; J
disclose a violation, of state criminal law, to an appropriate shows that a ground may exist to
oflicial of a state or subdivision of a state for the purpose dismiss the, indictment because of
of enforcing isuch law. a matter that occurred before the
If the court Orders disclosure of matters occurring before grand jury;
the grad jury, the disclosure shall be made in such manner,
at such time, and under such conditions as the court may. (iii) at the request of the government if
direct. it shows that the matter may i

disclose a violation of state or P
Indian tribal criminal law, as long
as the disclosure is to an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or i

(iv) at the request of the government if
it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law.

.)

rP
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose a grand-jury
Cm (e)(3)(C)(i) shall be filed in the district where the grand matter under Rule 6(e)(3)(D)(i) must

jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand
be when the petitioner is the government, the petitioner jury convened. Unless the hearing is ex
shall serve written notice of the petition upon (i) the parte - as it may be when the
attorney for the government, (ii) the parties to the judicial government is the petitioner - the
proceeding if disclosure is sought in -connection with such a petitioner must serve the petition on,
proceeding, and (iii) such other persons as the court may and the court must afford a reasonable
direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:
opportunity to appear and be heard.

(i) an attorney for the government;

(ii) the parties to the judicial
proceeding; and

U (iii) any other person whom the court
may designate.

(E) If the judicial proceeding giving rise to the petition is (F) If the petition to disclose arises out of a
in a federal district court in another district, the court shall judicial proceeding in another district,

C F ' transfer the matter to that court unless it can reasonably the petitioned court must transfer the
obtain sufficient knowledge of the proceeding to determine petition to the other court unless the
whether disclosure is proper. The court shall order petitioned court can reasonably
transmitted to the court to which the matter is transferred determine whether disclosure is proper.
the material sought to be disclosed, if feasible, and a If the petitioned court decides to
written evaluation of the need for continued grand Jury transfer, it must send to the transferee
secrecy. The court to which the matter is transferred shall court the material sought to be
afford the aforementioned persons a reasonable opportunity disclosed, if feasible, and a written
to appear and be heard. evaluation of the need for continued

grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3)(E) a
reasonable opportunity to appear and

m be heard.

EP
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(4) Sealed Indictments. The federal magistrate judge to (4) Sealed Indictment. The magistrate judge to
whom an indictment is returned may direct that the whom an indictment is returned may direct
indictment be kept secret until the defendant is in custody that the indictment be kept secret until the U
or has been released pending trial. Thereupon the clerk defendant is in custody or has been released
shall seal the indictment and no person shall disclose the pending trial. The clerk must then seal the
return of the indictment except when necessary for the -indictment, and no person may disclose the
issuance and execution of a warrant or summons. indictment's existence except as necessary to

issue or execute a warrant or summons.
(5) Closed Hearing. Subject to any right to an open

hearing in contempt proceedings, the court shall order a (5) Closed Hearing. Subject to any right to an
hearing on matters affecting a grand jury proceeding to be open hearing in a contempt proceeding, the
closed to the extent necessary to prevent disclosure of court must close any hearing to the extent F
matters occurring before a grand jury. necessary to prevent disclosure of a matter X

occurring before a grand jury.
(6) Sealed Records. Records, orders and subpoenas

relating to grand jury proceedings shall be kept under seal (6) Sealed Records. Records, orders, and
to the extent and for such time as is necessary to prevent subpoenas relating to grand-jury proceedings
disclosure of matters occurring before a grand jury. must be kept under seal to the extent and as K

long as necessary to prevent the unauthorized T
disclosure of a matter occurring before a
grand jury.

(7) Contempt. A knowing violation of Rule 6
l _________________________________________________ may be punished as a contempt of court. 7n

71

J
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(f) Finding and Return of Indictment. A grand jury may (f) Indictment and Return. A grand jury may indict
indict only upon the concurrence of 12 or more jurors. The only if at least 12 jurors concur. The grand

b indictment shall be returned by the grand jury, or through jury - or its foreperson or deputy foreperson-
the foreperson or deputy foreperson on its behalf, to a must return the indictment to a magistrate judge in

C federal magistrate judge in open court. If a complaint or open court. If a complaint or information is
information is pending against the defendant and 12 pending against the defendant and 12 jurors do not
persons do not vote to indict, the foreperson shall so report concur in the indictment, the foreperson must

7 to a federal magistrate judge in writing as soon as possible. promptly and in writing report the lack of
concurrence to the magistrate judge.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more (g) Discharging the Grand Jury. A grand jury must
than 18 months unless the court extends the service of the more tn1 n l the cour t, having
grand jury for a period of six months or less upon a more than 18 months only if the court, having
determination that such extension is in the public interest. interest, extends ithe gdr s ic
At any time for cause shown the court may excuse a juror extenso my e grand foryno more An
either temporarily or permanently, and in the latter event extension may be granted for no more than
the court may impanel another person in place of the juror 6 months, except as otherwise provided by statute.
excused.

(h) Excusing a Juror. At any time, for good cause,
the court may excuse a juror either temporarily or

F permanently, and if permanently, the court may
impanel an alternate juror in place of the excused
juror.

(i) "Indian Tribe" Defined. "Indian tribe" means
an Indian tribe recognized by the Secretary of the
Interior on a list published in the Federal Register
under 25 U.S.C. § 479a-1.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that "Challenges shall
be made before the administration of the oath to the jurors and shall be tried by the court." That language has been
deleted from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings
have begun against a persons i.e., an indictment has been returned. The Committee believed that although the first
sentence reflects current practice of a defendant being able to challenge the composition or qualifications of the
grand jurors after the indictment is returned, the second sentence does not comport with modem practice. That is,
a defendant will normally not know the composition of the grand jury or identity of the grand jurors before they
are administered their oath.' Thus, there is no opportunity to challenge them and have the court decide the issue
before the oath is given.

InRule 6(d)(1), the term "court stenographer" has been changed to "court reporter." Similar changes have
been made in Rule 6(e)(1) and (2).
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Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to
that general rule. The last sentence in current Rule 6(e)(2), concerning contempt for violating Rule 6, now appears
in Rule 6(e)(7). No change in substance is intended.

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility
that it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce
federal law. Similar language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(A)(iii) is a new provision that recognizes that disclosure may be made to a person under 18
U.S.C. § 3322 (authorizing disclosures to an attorney for the government and banking regulators for enforcing civil
forfeiture and civil banking laws). This reference was added to avoid the possibility of the amendments to Rule 6
superseding that particular statute.

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that
this provision, which recognizes that prior court approval is not required for disclosure of a grand-jury matter to
another grand jury, should be treated as a separate subdivision in revised Rule 6(e)(3). No change in practice is
intended.

Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of
Military Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985);
1984 Memorandum of Understanding Between Departinent of Justice and the Department of Defense Relating to q
the Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments i
of Justice and TranspQrtation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Conmmittee considered whether to amend the language relating to "parties to the
judicial proceeding" and determined that in the context of the rule it is understood that the parties referred to are
the parties in the same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e6 the provision stating that a "knowing violation of Rule 6"
may be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the
provision seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977 _

and that it was crafted solely to deal with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No.
95-354, p. 8 (1977). Supporting this narrow construction, the Committee found no reported decision involving an
application or attempted use of the contempt sanction to a violation other than of the disclosure restrictions in

subdivision (e). On the other hand, the Supreme Court in dicta did indicate on one occasion its arguable
understanding that the contempt sanction would be available also for a violation of Rule 6(d) relating to who may
be present during the grand jury's deliberations. Bank of Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision
creates an offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C.
§§ 2071 et seq. See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The
Committee decided to leave the contempt provision in its present location in subdivision (e), because breaking it
out into a separate subdivision could be construed-to support the interpretation that the sanction may be applied to
a knowing violation of any of the Rule's provisions rather than just those in subdivision (e). Whether or not that
is a correct interpretation of the provision -a matter on which the Committee takes no position - must be
determined by case law, or resolved by Congress.
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Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse.
The Committee added the phrase in Rule 6(g) "except as otherwise provided by statute," to recognize the provisions
of 18 U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used only in this rule.

f1
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which (a) When Used.
may be punished by death shall be prosecuted by

inicmnt A ffne hihma e unsedb (1) Felony. An offense (other than criminallindictment. An offense which may be punished by contempt) must be prosecuted by an
imprisonment for a term exceeding one year or at hard labor indictment if it is punishable:
shall be prosecuted by indictment or, if indictment is
waived, it may be prosecuted by information. Any other (
offense may be prosecuted by indictment or by information. (A) by death; or
An information may be filed without leave of court. (B) by imprisonment for more than one

year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by
punished by imprisonment for a term exceeding one year or imprisonment for more than one year may be )
at hard labor may be prosecuted by information if the prosecuted by information if the defendant - in
defendant, after having been advised of the nature of the open court and after being advised of the nature of C
charge and of the rights of the defendant, waives in open the charge and of the defendant's rights - waives L
court prosecution by indictment. prosecution by indictment.

P -l4
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L (c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be (1) In General. The indictment or information
a plain, concise and definite written statement of the must be a plain, concise, and definite written
essential facts constituting the offense charged. It shall be statement of the essential facts constituting
signed by the attorney for the government. It need not the offense charged and must be signed by
contain a formal commencement, a formal conclusion or an attorney for the government. It need not
any other matter not necessary to such statement. contain a formal introduction or conclusion.F Allegations made in one count may be incorporated by A count may incorporate by reference an
reference in another count. It may be alleged in a single allegation made in another count. A count
count that the means by which the defendant committed the may allege that the means by which the
offense are unknown or that the defendant committed it by defendant committed the offense are
one or more specified means. The indictment or unknown or that the defendant committed it

9' information shall state for each count the official or by one or more specified means. For each
customary citation of the statute, rule, regulation or other count, the indictment or information must
provision of law which the defendant is alleged therein to give the official or customary citation of the
have violated. statute, rule, regulation, or other provision of

law that the defendant is alleged to have
(2) Criminal Forfeiture. No judgment of forfeiture may violated.

be entered in a criminal proceeding unless the indictment or
the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of

C interest in property that is subject to forfeiture in forfeiture may be entered in a criminal
L accordance with the applicable statute. proceeding unless the indictment or the

information provides notice that the
7' (3) Harmless Error. Error in the citation or its omission defendant has an interest in property that is

shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the
information or for reversal of a conviction if the error or applicable statute.
omission did not mislead the defendant to the defendant's

4 prejudice. (3) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an
error in a citation nor a citation's omission is
a ground to dismiss the indictment or
information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant (d) Surplusage. Upon the defendant's motion, the
sm may strike surplusage from the indictment or information. court may strike surplusage from the indictment
I or information.

(e) Amendment of Information. The court may permit (e) Amending an Information. Unless an additional
an information to be amended at any time before verdict or or different offense is charged or a substantial
finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may
if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

C ________________________________________________ before the verdict or finding.

(f) Bill of Particulars. The court may direct the filing of a (I) Bill of Particulars. The court may direct the
bill of particulars. A motion for a bill of particulars may be government to file a bill of particulars. The
made before arraignment or within ten days after defendant may move for a bill of particulars
arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a
bill of particulars may be amended at any time subject to later time if the court permits. The government

V f such conditions as justice requires. may amend a bill of particulars subject to such
conditions as justice requires.
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COMMITTEE NOTE L
The language of Rule 'Thas been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic.

The Committee has deleted the references to "hard labor" in the rule. This punishment is not found in current
federal statutes. Ad

xThe Committee added an exception for criminal contempt to the requirement in Rule 7(a)(1) that a
prosecution for felony must be initiated by indictment. This is consistent with case law, e.g., United States v. It

Eichhorst, 544 V.2d 1383 (7th Cir. 1976), which has sustained the use of the special procedures for instituting
criminal conterhpt proceedings found in Rule 42. While indictment is not a required method of bringing felony
cminal contempt' charges, however, it is a permissible one. See United States v. Williams, 622 F.2d 830 (5th Cir.
1980). No chanrge in practice is intended.

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion could arise with
the use of the term "harmnless error." Rule 52, which deals with the issues of harmless error and plain error, is
sufficient to addriess the topic. Potentially, the topic of harmless error could arise with regard to any of the other
rules and there, is insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses
specifically on the effect ofan error in the citation of authority in the indictment. That material remains but without
any reference to harmless error.

J~~~~~~~~
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be (a) Joinder of Offenses. The indictment or
charged in the same indictment or information in a separate information may charge a defendant in separate
count for each offense if the offenses charged, whether counts with 2 or more offenses if the offenses
felonies or misdemeanors or both, are of the same or similar charged - whether felonies or misdemeanors or
character or are based on the same act or transaction or on both - are of the same or similar character, or are
two or more acts or transactions connected together or based on the same act or transaction, or are
constituting parts of a common scheme or plan. connected with or constitute parts of a common

scheme or plan.

(b) Joinder of Defendants. The indictment or
(b) Joinder of Defendants. Two or more defendants may information may charge 2 or more defendants if

be charged in the same indictment or information if they are are ay chave partmore indtsame
alleged to have participated in the same act or transaction or t ar allgent h t in the same

. . . . ~~~~~~~~~~~~~~~act or transaction, or in the same series of acts or
in the same series of acts or transactions constituting an
offense or offenses. Such defendants may be charged inone transactions, constituting an offense or offenses.of~~~~~~~~ense ~ ~ ~ ~ ~ ~ ~ h deedat oene.Sc ena smay be charged in onoonmr
or more counts together or separately and all of the cou nts togeteen or more
defendants need not be charged in each count. counts together or separately. All defendants

need not be charged in each count.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an
Information Indictment or Information

(a) Issuance. Upon the request of the attorney for (a) Issuance. The court must issue a warrant - or at
government the court shall issue a warrant for each the government's request, a summons - for each
defendant named in an information supported by a showing defendant named in an indictment or named in an
of probable'cause under oath'as is required by Rule 4(a), or information ifone or more affidavits
in an indictment Upon the request of the attorney for the accompanying the information establish probable
government a summons instead of a warrant shall issue. If cause to believe that an offense has been'
no request is made, the court may issue either a warrant or committed and that the defendant committed it.
a summons in its discretion. More than one warrant or The court may issue more than one warrant or
summons may issue for the same defendantiThe clerk shall summons for the same defendant.-If a defendant
deliver the warrant or summons to te marshal or other fails to appear in response to a summons, the court
person authorized by law to execute or serve it. If a may, and upon request of an attorney for the
defendant fails to appear in responseito the summons, a government must, issue a warrant. The court must
warrant shall issue.!iWhen a defendat arrested with a issue the arrest warrant to an officer authorized to '
warrant or given a sunl ns appears initially before a execute it or the sunrions to a person' authorized
magistrate judge; the' magistrate judge shall proceed in to serve it."
accordance'with' the appli~cable subdivisions ofRule 5. _ _._ _ _ _i

(b) Form. il 3[ ii (b) Form.

(1) Warrant. The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule
in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(b)(1) except that it must be signed by the
shall describe the offense charged in the indictment or clerk and must describe the offense charged
information and it shall command that the defendant be in the indictment or information.
arrested and brought before the nearest available magistrate
judge. The amount of bail may be fixed by the court and (2) Summons. The summons must be in the
endorsed on the warrant. same form as a warrant except that it must

require the defendant to appear before the
(2) Summons. The summons shall be in the same form as court at a stated time and place.

the warrant except that it shall summon the defendant to l
appear before a magistrate judge at a stated time and place.

(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial
Appearance. L

(1) Execution or Service. The warrant shall be executed
or the summons served as provided in Rule 4(d)( 1), (2) and (1) Execution or Service.
(3). A summons to a corporation shall be served by
delivering a copy to an officer or to a managing or general (A) The warrant must be executed or the
agent or to any other agent authorized by appointment or by summons served as provided in Rule
law to receive service of process and, if the agent is one 4(c)(1), (2), and (3).
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation's last (B) The officer executing the warrant must
known address within the district or at its principal place of proceed in accordance with Rule
-business elsewhere in the United States. The officer 5(a)(1).
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 18 U.S.C. § 3041. V
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(2) Return. The officer executing a warrant shall make (2) Return. A warrant or summons must be
return thereof to the magistrate judge or other officer returned in accordance with Rule 4(c)(4).
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall (3) Initial Appearance. When an arrested or
be returned and cancelled. On or before the return day the summoned defendant first appears before the
person to whom a summons was- delivered for service shall court, the judge must proceed under Rule 5.
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

L 1(d) Remand to United States Magistrate for Trial of'
Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982).

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined
that where appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discretion whether to issue an arrest warrant when a defendant
fails to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to
appear, the judge must issue a warrant. Under the amended version, if the defendant fails to appear and the
govemrnent requests that a warrant be issued, the judge must issue one. In the absence of such a request, the judge
has the discretion whether to do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language
permitting the court to set the amount of bail on the warrant. The Committee believes that this language is
inconsistent with the 1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.VI. 1998) (bail
amount endorsed on warrant that has not been determined in proceedings conducted under Bail Reform Act has no
bearing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning service of a summons on an organization, has been moved
to Rule 4.
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IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND
FOR TRIAL PREPARATION FOR TRIAL

Rule 10. Arraignment Rule 10. Arraignment

Arraignment shall be conducted in open court and An arraignment must be conducted in open court and C

shall consist of reading the indictment or information to the must consist of:
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of the V
defendant shall be given a copy of the indictment or indictment or information;
information before being called upon to plead.

(b) reading the indictment or information to the
defendant or stating to the defendant the substance
of the charge; and then

(c) asking the defendant to plead to the indictment or
information.

t
COMMITTEE NOTE Be'

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that iricludes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 10 was one of those rules. Another version of _

Rule 10, which includes several significant changes, was published simultaneously in a separate pamphlet. That
version includes a proposed amendment that would permit a defendant to waive altogether an appearance at the
arraignment and another amendment that would permit use of video teleconferencing for arraignments.

4V
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Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, (1) In General. A defendant may plead not
or nolo contendere. If a defendant refuses to plead, or if a guilty, guilty, or (with the court's. consent)
defendant organization, as defined in 18 U.S.C. § 18, fails to nolo contendere.
appear, the court shall enter a plea of not guilty.

(2) Conditional Plea. With the consent of the
(2) Conditional Pleas. With the approval of the court and court and the government, a defendant may

the consent of the government, a defendant may enter a enter a conditional plea of guilty or nolo
conditional plea of guilty or nolo contendere, reserving in contendere, reserving in writing the right to
writing the right, on appeal from the judgment, to review of have an appellate court review an adverse
the adverse determination of any specified pretrial motion. determination of a specified pretrial motion.

m~ A defendant who prevails on appeal shall be allowed to A defendant who prevails on appeal may then
withdraw the plea. withdraw the plea.

i (b) Nolo Contendere. A defendant may plead nolo (3) Nolo Contendere Plea. Before accepting a
contendere only with the consent of the court. Such a plea plea of nolo contendere, the court must
shall be accepted by the court only after due consideration of consider the parties' views and the public
the views of the parties and the interest of the public in the interest in the effective administration of
effective administration of justice. justice.

(4) Failure to Enter a Plea. If a defendant
refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.

_L
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(c) Advice to Defendant. Before accepting a plea of guilty (b) Considering and Accepting a Guilty or Nolo
or nolo contendere, the court must address the defendant Contendere Plea.
personally in open court and inform the defendant of, and
determine that the defendant understands, the following: (1) Advising and Questioning the Defendant. l

(1) the nature of the charge to which the plea is offered, the Before the court accepts a plea of guilty or
mandatory minimum penalty provided by law, if any, and nolo contendere, the defendant-may be placed
the maximum possible penalty provided by law, including under oath,' and the court must address the
the effect of any special parole or supervised release term, defendant personally in open court. During
the fact that the court is required to consider any applicable this address, the court must inform the
sentencing guidelines'but may depart from those guidelines defendant of, and determine that the l'1

under some circumstahces, and, when applicable, that the defendant understands, the following:
court may also order the defendant to make restitution to
any yictim of the offense, and (A) the government's right, in a prosecutionsK 2
(2) if the defendant is not repreisented by an attorney, that for perjury or false statement, to use

the defendant4hs the right to be represented by an attorney against the defendant any statement that",
at every stageof the proceeding, and, if necessary, one will the defendant gives under oath;
be appointed to represent the defendant; and L
(3) that the defendant has the right to plead not guilty or to (B) the right to plead not guilty, or having

persist in that plea if it has already been made, the right to already so pleaded, to persist in. that
be tried by a jury and at that trialthe right to the assistance plea;
of counsel, the right to confront and cross-examine adversej i seson andf orecompelledsefwitnesses, right against self- (C) the right to a jury trial; .

,incrirnination-, and ' J
(4) that if a plea of guilty or nolo contendere is accepted by (D) the right to be represented by counsel

1l the co;u there will not be a further trial of any kind, so that ' and if necessary have the court
by pleading guilty or nolo contendere the defendant waives appoint counsel - at trial and at every "l
the right, to a trial; and other stage of the proceeding;
(5) if the court intends to question the defendant under

oath, on the record, and in the presence of counsel about the (E) the right at trial to confront and cross-
offense to which the defendant has pleaded, that the examine adverse witnesses, to be
defendant's answers may later be used against the defendant protected from compelled self-
in a prosecution for perjury or false statement; and incrimination, to testify and present

evidence, and to compel the attendance a

of witnesses;

(F) the defendant's waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

(G) the nature of each charge to which the
defendant is pleading; p
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L (6) the terms of any provision in a plea agreement waiving (H) any maximum possible penalty,the right to appeal or to collaterally attack the sentence. including imprisonment, fine, and term
F of supervised release;

L
(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a
special assessment;

(M) the court's obligation to apply the
Sentencing Guidelines, and the court's
discretion to depart from those
guidelines under some circumstances;
and

(N) the terms of any plea-agreement
provision waiving the right to appeal or'
to collaterally attack the sentence.

, L-,_,_
(d) Insuring That the Plea is Voluntary. The court shall (2) Ensuring That a Plea Is Voluntary. Before
not accept a plea of guilty or nolo contendere without first, accepting a plea of guilty or nolo contendere,
by addressing the defendant personally in open court, the court must address the defendant
determining that the plea is voluntary and not the result of personally in open court and determine that
force or threats or of promises apart from a plea agreement. the plea is voluntary and did not result from

* The court shall also inquire as to whether the defendant's force, threats, or promises (other than
willingness to- plead guilty or nolo contendere results from promises in a plea agreement).
prior discussions between the attorney for the government

AL 11 and the defendant or the defendant's attorney. (3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the,

f court must determine that there is a factual
[basis for the plea.

! L

IL

L.
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(e) Plea Agreement Procedure. (c) Plea Agreement Procedure.

(1) In General. The attorney for the government and the (1) In General. An attorney for the government
attorney for the defendant - or the defendant when acting and the defendant's attorney, or the defendant
pro se - may agree that, upon the defendant's entering a when proceeding pro se, may discuss and
plea of guilty or nolo contendere to a charged offense, or to reach a plea agreement. The court must not
a lesser or related offense, the attorney for the government participate in these discussions. If the
will: defendant pleads guilty or nolo contendere to

(A) move to dismiss other charges;, or either a charged offense or a lesser or related
(B) recommend, or agree not to oppose the offense, the plea agreement may specify that l

defendant's request for a particular sentence or an attorney for the government will:
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or (A) not bring, or will move to dismiss, other i
sentencing factor is or is not applicable to the case. charges;
Any such recommendation or request is not binding
on the court; or, (B) recommend, or agree not to oppose the f

(C) agree that a specific sentence or sentencing defendant's request, that a particular Li
range is the appropriate disposition of the case, or that sentence or sentencing range is
a particular provision of the Sentencing Guidelines, or appropriate or that a particular
policy statement, or sentencing factor is or is not provision of the Sentencing Guidelines,I
applicable to the case. Such a plea agreement is or policy statement, or sentencing factor
binding on the court once it is accepted by the court. does or does not apply (such a

The-court shall not participate in any discussions ecommendation or request does not
between the parties concerning any such plea I bind the court); or
agreement. D r

(C) agree that a specific sentence or
sentencing range is the appropriate

h ~~~~~~disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or

, ~~~~~sentencing factor does or does not apply .
(such a recommendation or request
binds the court once the court accepts
the plea agreement).

(2) Notice of Such Agreement. If a plea agreement has (2) Disclosing a Plea Agreement. The parties
been reached by the parties, the court shall, on the record must disclose the plea agreement in open
require the disclosure of the agreement in open court or, court when the plea is offered, unless the
upon a showing of good cause, in camera, at the time the court for good cause allows the parties to
plea is offered. If the agreement is of the type specified in disclose the plea agreement in camera.
subdivision (e)(1)(A) or (C), the court may accept or reject
the agreement, or may defer its decision as to the acceptance
or rejection until there has been an opportunity to consider
the presentence report. If the agreement is of the type
specified in subdivision (e)(l)(B), the court shall advise the
defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea. L

P 4
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L (3) Acceptance of a Plea Agreement. If the court accepts (3) Judicial Consideration of a Plea Agreement.
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition (A) To the extent the plea agreement is of
provided for in the plea agreement. the type specified in Rule 1 l(c)(l)(A)

or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the

LI presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 1 l(c)(l)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the
defendant that to the extent the plea
agreement is of the type specified in Rule
1 l(c)(l)(A) or (C), the agreed disposition will

C ________________ be included in the judgment.

L:
(4) Rejection of a Plea Agreement. If the court rejects the (5) Rejecting a Plea Agreement. If the court

plea agreement, the court shall, on the record, inform the rejects a plea agreement containing provisions
parties of this fact, advise the defendant personally in open of the type specified in Rule 1 (c)(1)(A) or
court or, on a showing of good cause, in camera, that the (C), the court must do the following on the
court is not bound by the plea agreement, afford the record and in open court (or, for good cause,
defendant the opportunity to then withdraw the plea, and in camera):

L radvise the defendant that if the defendant persists in a guilty
plea or plea of nolo contendere the disposition of the case (A) inform the parties that the court rejects
may be less favorable to the defendant than that the plea agreement;

X contemplated by the plea agreement.
(B) advise the defendant personally that thel

court is not required to follow the plea
agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea

l ____________________________________________________ agreement contemplated.
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(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty or Nolo Contendere Plea.
cause shown, notification to the court of the existence of a A defendant may withdraw a plea of guilty or nolo ,

plea agreement shall be given at the arraignment or at such contendere:
other, time, prior to trial, as may be fixed by the court.

(1) before the court accepts the plea, for any
reason or no reason; or

(2) after the court accepts the plea, but before it
imposes sentence if:

(A) the court rejects a plea agreement under'
Rule 1(c)(5); or

(B) the defendant can show a fair and just
reason for requesting the withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea.
After the court imposes sentence, the defendant
may not withdraw a plea of guilty or nolo
contendere, and the plea may be set aside only on
direct appeal or collateral attack.

(6) Inadmissibility of Pleas, Plea Discussions, and (f) Admissibility or Inadmissibility of a Plea, Plea
Related Statements. Except as otherwise provided in this Discussions, and Related Statements. The
paragraph, evidence of the following is not, in any civil or admissibility or inadmissibility of a plea, a plea
criminal proceeding, admissible against the defendant who discussion, and any related statement is governed
made the plea or was a participant in the plea discussions: by Federal Rule of Evidence 410.

(A) a plea of guilty which was later withdrawn; H
(B) a plea of nolo contendere;

(C) any statement made in the course of any
,proceedings under this rule regarding either of the

foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government which,
do not result in a plea of guilty or which result in a
plea of guilty later withdrawn.

However, such a statement is admissible (i) in any
proceeding wherein another statement made in the course of
the same plea or plea discussions has been introduced and
the statement ought in fairness be considered
contemporaneously with it, or (ii) in a criminal proceeding
for perjury or false statement if the statement was made by
the defendant under oath, on the record, and in the presence
of counsel. Rae

Page 46-



L

(f) Determining Accuracy of Plea. Notwithstanding the
acceptance of a plea of guilty, the court should not enter a

r. judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall be during which the defendant enters a plea must be

U made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court's advice to recording device. If there is a guilty plea or a nolo

C the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the
A. including any plea agreement, and the inquiry into the inquiries and advice to the defendant required

accuracy of a guilty plea. under Rule 1 1(b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Harmless Error. A variance from the
required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does

L shall be disregarded. not affect substantial rights.

COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the general restyling of the Criminal
Rules to make them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

of Amended Rule 1 1 (b)( 1) requires the court to apprise the defendant of his or her rights before accepting a plea
of guilty or nolo contendere. The Committee determined to expand upon the incomplete listing in the current rule
of the elements of the "maximum possible penalty" and any "mandatory minimum" penalty to include advice as
to the maximum or minimum term of imprisonment, forfeiture, fine, and special assessment, in addition to the two

L types of maximum and minimum penalties presently enumerated: restitution and supervised release. The outmoded
reference to a term of "special parole" has been eliminated.

Amended Rule 1 l(b)(2), formerly Rule 1 (d), covers the issue of determining that the plea is voluntary, and
not the result of force, threats, or promises (other than those in a plea agreement). The reference to an inquiry in
current Rule 11 (d) whether the plea has resulted from plea discussions with the government has been deleted. That
reference, which was often a source of confusion to defendants who were clearly pleading guilty as part of a plea
agreement with the government, was considered unnecessary.

Rule I1 (c)(1)(A) includes a change, which recognizes a common type of plea agreement - that the
government will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that "the court shall not participate in any discussions between the parties
concerning such plea agreement." Some courts apparently believe that that language acts as a limitation only upon
the judge taking the defendant's plea and thus permits other judges to serve as facilitators for reaching a plea
agreement between the government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th
Cir. 1993) (noting practice and concluding that presiding judge had not participated in a plea agreement that had
resulted from discussions-involving another judge). The Committee decided to leave the Rule as it is with the
understanding that doing so was in no way intended either to approve or disapprove the existing law interpreting
that provision.

X Amended Rules I l(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea
agreement. The amendments are not intended to make any change in practice. The topics are discussed separately
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because in the past there has been some question about the possible interplay between the court's consideration of Us
the guilty plea in conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw fk.

a plea. See United States v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted
or rejected as a single unit; "guilty pleas can be accepted while plea agreements are deferred, and the acceptance
of the two can be separated in time."). Similarly, the Committee decided to more clearly spell out in Rule 11 (d) u
and 11(e) the ability of the defendant to withdraw a plea. See United States v. Hyde, supra.

Amended Rule 11 (e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty
or nolo contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a
defendant to withdraw a plea after sentence is imposed.

The reference to a "motion under 28 U.S.C. § 2255" has been changed to the broader term "collateral attack"
to recognize that in some instances a court may grant collateral relief under provisions other than § 2255. See
United States v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (petition under § 2241 may be appropriate where remedy
under § 225,5 is ineffective or inadequate).

Currently, Rule 11 (e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to
the court that a plea agreement exists. That provision has been deleted. First, the Committee believed that although
the provision was originally drafted to assist judges, under current practice few counsel would risk the
consequences in the ordinary case of not informing the court that an agreement exists. Secondly, the Committee I
was concerned that there might be rare cases where the parties might agree that informing the court of the existence
of an agreement might endanger a defendant or compromise an on-going investigation in a related case. In the end,
the Committee believed that, on balance, it would be preferable to remove the provision and reduce the risk of
pretrial disclosure. /

Finally, revised Rule 1 1(f), which addresses the issue of admissibility or inadmissibility of pleas and P
statements made during the plea inquiry, cross references Federal Rule of Evidence 410.

r' 4
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Rule 12. Pleadings and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions
and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) Pleadings. The pleadings in a criminal

proceedings shall be the indictment and the information, and proceeding are the indictment, the information, and

the pleas of not guilty, guilty and nolo contendere. All other the pleas of not guilty, guilty, and nolo contendere.
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which
heretofore could have been raised by one or more of them

At; shall be raised only by motion to dismiss or to grant
,appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request (b) Pretrial Motions.
which is capable of determination without the trial of the

C | general issue may be raised before trial by motion. Motions(1) In General. Rule 47 applies to a pretrial
may be written or oral at the discretion of the judge. The motion.
following must be, raised prior to trial:

(2) Motions That May Be Made Before Trial. A

(1) Defenses and objections based on defects in the party may raise by pretrial motion any
institution of the prosecution; or defense, objection, or request that the court

can determine without a trial of the general

(2) Defenses and objections based on defects in the issue.
L indictment or information (other than that it fails to show

jurisdiction in the court or to charge an offense which (3) Motions That Must Be Made Before Trial.

objections shall be noticed by the court at any time during The following must be raised before trial:
the pendency of the proceedings); or

(A) a motion alleging a defect in instituting

(3) Motions to suppress evidence; or the prosecution;

(4) Requests for discovery under Rule 16; or (B) a motion alleging a defect in the
indictment or information - but at any

(5) Requests for a severance of charges or defendants under time while the case is pending, the court

Rule 14. may hear a claim that the indictment or
information fails to invoke the court's

L jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.

LI
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(4) Notice of the Government's Intent to Use
Evidence.

(A) At the Government's Discretion. At
the arraignment or as soon afterward as
practicable, the government may notify
the defendant of its intent to use
specified evidence at trial in order to
afford the defendant an opportunity to
object before trial under Rule
12(b)(3)(C).

(B) At the Defendant's Request. At the a

arraignment or as soon afterward as
practicable, the defendant may, in order
to have n opportunity to move to C
suppress evidence under Rule
12(b)(G)(C), request notice of the
government's intent to use (in its
evidence-in-chief at trial) any evidence 'il0
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule, (c) Motion Deadline. The court may, at the
the court may, at the time of the arraignment or as soon arraignment or as soon afterward as practicable, set
thereafter as practicable, set a time for the making of pretrial a deadline for the parties to make pretrial motions r
motions or requests and, if required, a later date of hearing. and may also schedule a motion hearing.

(d) Notice by the Government of the Intention to Use

Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such .
evidence prior to trial under subdivision (b)(3) of this rule.

l (2) At the Request of the Defendant. At the arraignment _

or as soon thereafter as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the
government's intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16. ' '
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(e) Ruling on Motion. A motion made before trial shall be (d) Ruling on a Motion. The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good
orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party's right to appeal is adversely adversely affect a party's right to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential findings on the the court must state its essential findings on the
record. record.

r (f) Effect of Failure To Raise Defenses or Objections. (e) Waiver of a Defense, Objection, or Request. A
Failure by a party to raise defenses or objections or to make party waives any Rulel2(b)(3) defense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets
the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.

m~ the waiver.

(g) Records. A verbatim record shall be made of all (f) Recording the Proceedings. All proceedings at a
proceedings at the hearing, including such findings of fact motion hearing, including any findings of fact and
and conclusions of law as are made orally. conclusions of law made orally by the court, must

be recorded by a court reporter or a suitable
recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant's Continued Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss
the indictment or information, it may also order that the based on a defect in instituting the prosecution, in
defendant be continued in custody or that bail be continued the indictment, or in the information, it may order
for a specified time pending the filing of a new indictment or the defendant to be released or detained under 18
information. Nothing in this rule shall be deemed to affect U.S.C. § 3142 -for a specified time until a new
the provisions of any Act of Congress relating to periods of indictment or information is filed. This rule does
limitations. not affect any federal statutory period of

limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression
Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression
evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). At a suppression
of this subdivision, a law enforcement officer is deemed a hearing, a law enforcement officer is considered a
government witness. government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the elimination of "all other pleas, and demurrers and
motions to quash" has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule
12, including form and content. The new provision also more clearly delineates those motions that must be filed
pretrial and those that may be filed pretrial. No change in practice is intended.
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Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision,
which addresses the government's requirement to disclose discoverable information for the purpose of facilitating
timely defense objections and motions, was more appropriately associated with the pretrial motions specified in
Rule 12(b)(3).

V
Rule 12(c) includes a non-stylistic change. The reference to the "local rule" exception has been deleted to

make it clear that judges should be encouraged to set deadlines, for motions. The Committee believed that doing
so promotes more efficient case management, especially when there is a heavy docket of pending cases. Although ti,
the rule permits some discretion in settinga date for motion hearings, the Committee believed that doing so at an
early point in, the proceedings would also promote judicial economy., ,

Moving the language in current Rule 12(d) caused the relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of current Rule 12(f), the Committee intends to make no
change in the current law, regarding waivers of motions or defenses.
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Rule 12.1. Notice of Alibi Rule 12.1. Notice of an Alibi Defense

(a) Notice by Defendant. Upon written demand of the (a) Government's Request for Notice and
C attorney for the government stating the time, date, and place Defendant's Response.

W' at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the (1) Government's Request. The attorney for the
court may direct, upon the attorney for the government a government may request in writing that the

L written notice of the defendant's intention to offer a defense defendant notify an attorney for the
of alibi. Such notice by the defendant shall state the specific government of any intended alibi defense.

C111 place or places at which the defendant claims to have been at The request must state the time, date, and
the time of the alleged offense and the names and addresses place of the alleged offense.
of the witnesses upon whom the defendant intends to rely to
establish such alibi. (2) Defendant's Response. Within 10 days after

L the request, or at some other time the court
sets, the defendant must serve written notice

C on an attorney for the government of any
L intended alibi defense. The defendant's

notice must state:

L (A) each specific place where the defendant
claims to have been at the time of theL alleged offense; and

Lo
(B) the name, address, and telephone

number of each alibi witness on whom
the defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten (b) Disclosing Government Witnesses.r days thereafter, but in no event less than ten days before
L trial, unless the court otherwise directs, the attorney for the (1) Disclosure. If the defendant serves a Rule

government shall serve upon the defendant or the 12.1 (a)(2) notice, an attorney for the
f defendant's attorney a written notice stating the names and government must disclose in writing to the
u addresses of the witnesses upon whom the government defendant or the defendant's attorney:

intends to rely to establish the defendant's presence at the
f' scene of the alleged offense and any other witnesses to be (A) the name, address, and telephone
L relied upon to rebut testimony of any of the defendant's alibi number of each witness the government

witnesses. intends to rely on to establish the
defendant's presence at the scene of the

L alleged offense; and

(B) each government rebuttal witness to the
defendant's alibi defense.

(2) Time to Disclose. Unless the court directs
L . otherwise, an attorney for the government

must give its Rule 12.1(b)(1) disclosure
within 10 days after the defendant serves
notice of an intended alibi defense under Rule
12.1(a)(2), but no later than 10 days before
trial.
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(c) Continuing Duty to Disclose. If prior to or during trial, (c) Continuing Duty to Disclose. Both an attorney K
a party learns of an additional witness whose identity, if for the government and the defendant must

known, should have been included in the information promptly disclose in writing to the other party the

furnished under subdivision (a) or (b), the party shall name, address, and telephone number of each K
promptly notify the other party or the other party's attorney additional witness if.

of the existence and identity of such additional witness.
(1) the disclosing party learns of the witness

before or during trial; and

(2) the witness should have been disclosed under r
Rule 12.1 (a) or (b) if the disclosing party had
known of the witness earlier.

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good cause, the court may grant

comply with the requirements of this rule, the court may an exception to any requirement of Rule 12.1(a)-

exclude the testimony of any undisclosed witness offered by (c).
such party as to the defendant's absence from or presence, at, 1J

the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

(e) Exceptions. For good cause shown, the court may grant (e) Failure to Comply. If a party fails to comply with l

an exception to any of the requirements of subdivisions (a: this rule, the court may exclude the testimony of

through (d) of this rule. any undisclosed witness regarding the defendant's 2
alibi. This rule does not limit the defendant's right
to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of an (f) Inadmissibility of Withdrawn Intent. Evidence

intention to rely upon an alibi defense, later withdrawn, or of of an intent to rely on an alibi defense, later

statements made in connections with such intention, is no withdrawn, or of a statement made in connection

in any civil or criminal proceeding, admissible against the with that intent, is not, in any civil or criminal

person who gave notice of the intention. proceeding, admissible against the person who
gave notice of the intent. Km

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make

them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below:

Current Rulesl 2. 1(d) and 12. 1(e) have been switched in the amended rule to improve the organization of the

rule.

Finally, the amended rule includes a new requirement that in providing the names and addresses of alibi and

any rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1 (a)(2),

Rule 12.1(b)(1), and Rule 12.1(c). i The Committee",believed that requiring such information would facilitate

locating and interviewing those witnesses.

LI
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Notice of an Insanity Defense; Mental
Testimony of Defendant's Mental Condition Examination

(a) Defense of Insanity. If a defendant intends to rely upon (a) Notice of an Insanity Defense. A defendant who
the defense of insanity at the time of the alleged offense, the intends to assert a defense of insanity at the time ofr defendant shall, within the time provided for the filing of the alleged offense must so notify an attorney- for

L pretrial motions or at such later time as the court may direct, the government in writing within the time provided
notify the attorney for the government in writing of such for filing a pretrial motion, or at any later time the
intention and file a copy-of such notice with the clerk. If court sets. A defendant who fails to do so cannot
there is a failure to comply with the requirements of this rely on an insanity defense. The court may, for
subdivision, insanity may not be raised as a defense. The good cause, allow the defendant to file the notice

C court may for cause shown allow late filing of the notice or late, grant additional trial-preparation time, or
LI grant additional time to the, parties to prepare for trial or make other appropriate orders.

make such other order as may be appropriate.

(b) Expert Testimony of Defendant's Mental Condition. (b) Notice of Expert Evidence of a Mental
If a defendant intends to introduce expert testimony relating Condition. If a defendant intends to introduce
to a mental disease or defect or any other mental condition of expert evidence relating to a mental disease or
the defendant bearing upon the issue of guilt, the defendant defect or any other mental condition of the
shall, within the time provided for the filing of pretrial defendant bearing on the issue of guilt, the
motions or at such later time as the court may direct, notify defendant must - within the time provided for
the attorney for the government in writing of such intention filing a pretrial motion or at any later time the

L and file a copy of such notice with the clerk. The court may court sets - notify an attorney for the government
for cause shown allow late filing of the notice or grant in writing of this intention and file a copy of the

7 additional timhe to the parties to prepare for trial or make notice with the clerk. The court may, for good
L such other order as may be appropriate. cause, allow the defendant to file the notice late,

grant the parties additional trial-preparation time,
or make other appropriate orders.

(c) Mental Examination of Defendant. In an appropriate (c) Mental Examination.
case the court may, upon motion of the attorney for the
government, order the defendant to submit to an examination (1) Authority to Order an Examination;
pursuant to 18 U.S.C. 4241 or 4242. No statement made by Procedures. In an appropriate case the court
the defendant in the course of any examination provided for may, upon motion of an attorney for the
by this rule, whether the examination be with or without the government, order the defendant to submit to
consent -of the defendant, no testimony by the expert based an examination in accordance with 18 U.S.C.
upon such statement, and no other fruits of the statement § 4241 or § 4242.
shall be admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting mental (2) Inadmissibility of a Defendant's Statements.
condition on which the defendant has introduced testimony. No statement made by a defendant in the

course of any examination conducted under
this rule (whether conducted with or without
the defendant's consent), no testimony by the

F expert based on the statement, and no other
fruits of the statement may be admitted into
evidence against the defendant in any
criminal proceeding except on an issue

lLregarding mental condition on which the
defendant has introduced evidence.
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give
when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the
rule, the court may exclude the testimony of any expert court, may exclude any expert evidence from the V
witness offered by the defendant on the issue of the defendant on the issue of the defendant's mental
defendant's guilt. disease, mental defect, or any other mental

condition bearing on the defendant's guilt. C

(e) Inadmissibility of Withdrawn Intention. Evidence of (e) Inadmissibility of Withdrawn Intention.
an intention as to which notice was given under subdivision Evidence of an intention ase to which notice was
(a) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12.2(a) orp(b), later withdrawn, is,,
proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible
of the intention., against the person who gave notice of the

intention.

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes i

are intended to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 12.2 was one of those rules. Although this
version of Rule 12.2 contains only "style" changes, another version, of the rule is included in the "substantive"
package. That version of Rule 12.2 includes five significant amendments.

- W ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Ii
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Rule 12.3. Notice of Defense Based upon Public Rule 12.3. Notice of a Public-Authority Defense
g- Authority

L ,(a) Notice by Defendant; Government Response; (a) Notice of the Defense and Disclosure of

Disclosure of Witnesses. Witnesses.

(1) Defendant's Notice and Government's (1) Notice in General. If a defendant intends to
Response. A defendant intending to claim a defense assert a defense of actual or believed exercise
'of actual or believed exercise of public authority on of public authority on behalf of a law
behalf of a law enforcement or Federal intelligence enforcement agency or federal intelligence
agency at the time of the alleged offense shall, within agency at the time of the alleged offense, the
the time provided for the filing of pretrial motions or defendant must so notify an attorney for the

at such later time as the court may direct, serve upon government in writing and must file a copy of
the attorney for the Government a written notice of the notice with the clerk within the time
such intention and file a copy of such notice with the provided for filing a pretrial motion, or at any

L clerk. Such notice shall, identify the law enforcement later time the court sets. The notice filed with
or Federal intelligence agency and any member of the clerk must be under seal if the notice
such agencyi on behalf of which and the period of time identifies a federal intelligence agency as the

L $ in which the defendant claims the actual or believed source of public authority.
exercise of public authority occurred. If the notice
identifies a Federal intelligence agency, the copy filed (2) Contents of Notice. The notice must contain
with the clerk shall be under seal. Within ten days the following information:

L j~afterxreceiving the, defendant's notice, but in no event
less than twenty days before the trial, the attorney for (A) the law enforcement agency or federalr F the Government shall serve upon the defendant or the intelligence agency involved;
defendant's attorney a written response which shall
admit or deny that the defendant exercised the public (B) the agency member on whose behalf the
authority identified in the defendant's notice. defendant claims to have acted; and

(C) the time during which the defendant
claims to have acted with public
authority.

(3) Response to the Notice. An attorney for the
L government must serve a written response on

the defendant or the defendant's attorney
within 1 days after receiving the defendant's

L notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.

L ,7
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(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.
Government serves its response to the notice or .,n
thereafter, but in no event less than twenty days (A) Government's Request. An attorney for
before trial, the attorney for the Government may the government may request in writing
serve upon the defendant or the defendant's attorney a that the defendant disclose the name, l
written demand for the names and addresses of the address, and telephone number of each
witnesses, if any, upon whom the defendant intends to witness the defendant intends to rely on
rely in establishing the defense identified in the to establish a public-authority defense.
notice. Within seven days after receiving the The attorney for the government may
Government's demand, the defendant shall serve upon serve the request when the government
the attorney for the Government a written statement of serves its response to the defendant's
the names and addresses of any such witnesses. notice under Rule, 12.3(a)(3), or later,
Within seven days after receiving the defendant's but must serve the request no later than C

written statem ent, the attorney for thelGovernment 20 days before trial.

shall serve jponathe defendant or' the'defendant's
attorney a written statement of the names and (B) Defendant's Response. Within 7 days
addresses of the with esses, if asny, upon whom the after receiving the government's ,
Governmeint intends to rely in oposing the defense request, the defendant must serve on an
identified in the notice. i attorney for the government a written

statement of the name, address, and Lt
telephone number of each witness.

(C) Government's Reply. Within 7 days t
after receiving the defendant's
statement, an attorney for the
government must serve on the
defendant or the defendant's attorney a
written statement of the name, address,
and telephone number of each witness Li
the government intends to rely on to L)
oppose the defendant's public-authority
defense.

(3) Additional Time. If good cause is shown, the (5) Additional Time. The court may, for good
court may allow a party additional time to comply - cause, allow a party additional time to comply
with any obligation imposed by this rule. with this rule.

(b) Continuing Duty to Disclose. If, prior to or during (b) Continuing Duty to Disclose. Both an attorney
trial, a party learns of any additional witness whose identity, for the government and the defendant must
if known, should have been included in the written statement promptly disclose in writing to the other party the
furnished under subdivision (a)(2) of this rule, that party name, address, and telephone number of any
shall promptly notify in writing the other party or the other additional witness if:
party's attorney of the name and address of any such
witness. (1) the disclosing party learns of the witness

before or during trial; and

(2) the witness should have been disclosed under
Rule 12.3(a)(4) if the disclosing party had
known of the witness earlier. V
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(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with
requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of or any undisclosed witness regarding the public-

L in opposition to the defense, or enter such other order as it authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit defendant's right to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be (d) Protective Procedures Unaffected. This rule
in addition to and shall not supersede the authority of the does not limit the court's authority to issue
court to issue appropriate protective orders, or the authority appropriate protective orders or to order that any

L. of the court to order that any pleading be filed under seal. filings be under seal.

(e) Inadmissibility of Withdrawn Defense Based upon (e) Inadmissibility of Withdrawn Intention.
Public Authority. Evidence of an intention as to which Evidence of an intention as to which notice was
notice was, given under subdivision (a), later withdrawn, is given under Rule 12.3(a), later withdrawn, is not,

C not, in any civil or criminal proceeding, admissible against in any civil or criminal proceeding, admissible
the person who gave notice of the intention. against 'the person who gave notice of the

intention.

L
COMMITTEE NOTE

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

L The Committee considered the issue whether (as currently provided in Rule 12.3) a defendant could invoke
the defense of public authority on either an actual or believed exercise of public authority. The Committee
ultimately decided that any attempt to provide the defendant with a "right" to assert the defense was not a matter
within the purview of the Committee under the Rules Enabling Act. The Committee decided to retain the current
language, which recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense, notice
must be given. Thus,'the Committee decided not to make any changes in the current rule regarding the availability

L of the defense.

Substantive changeshavebeen made inRule 12.3(a)(4) and 12.3(b). As in Rule 12.1, the Committee decided
L to include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses

disclosed under the rule.

P
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or The court may order that separate cases be tried
informations or both to be tried together if the offenses, and together as though brought in a single indictment or
the defendants if there is more than one, could have been information if all offenses and all defendants could have
joined in a single indictment or information. The procedure been joined in a single indictment or information.
shall be the same as if the prosecution were under such
single indictment or information.

[ " 1 _ _ __ _ __ _

U

COMMITTEE NOTE 2
Li

The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood andto make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only.

tj

L

U

LJ
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L
Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is (a) Relief. If the joinder of offenses or defendants in
prejudiced by a joinder of offenses or of defendants in an an indictment, an information, or a consolidation for
indictment or information or by such joinder for trial trial appears to prejudice a defendant or the
together, the court may order an election or separate trials of government, the court may order separate trials of

L counts, grant a severance of defendants or provide whatever counts, sever the defendants' trials, or provide any
other relief justice requires. In ruling on a motion by a other relief that justice requires.

F' defendant for severance the court may order the attorney for
L the government to deliver to the court for inspection in (b) Defendant's Statements. Before ruling on a

camera any statements or confessions made by the defendant's motion to sever, the court may order an
defendants which the government intends to introduce in attorney for the government to deliver to the court
evidence at the trial. for in camera inspection any defendant's statement

that the government intends to use as evidence.

L
COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

L
The reference to a defendant's "confession" in the last sentence of the current rule has been deleted. The

Committee believed that the reference to the "defendant's statements" in the amended rule would fairly embrace
L any confessions or admissions by a defendant.

L
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Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional (a) When Taken. C

circumstances of the case it is in the interest ofjustice that A
the testimony of a prospective witness of a party be taken (1) In General. A party may move that a
and preserved for use at trial, the court may upon motion of prospective witness be deposed in order to
such party and notice to the parties order that testimony of preserve testimony for trial. The court may LJ
such witness be taken by deposition and that any designated grant the motion because of exceptional
book, paper, document, record, recording, or other material circumstances and in the interest ofjustice. If C
not privileged, be produced at the same time.and place. If a the court orders the deposition to be taken, it
witness is detained pursuantfto section 3144 of title 18, may also require the deponent to produce at
United States Code, the court onwritten motion of the -the deposition any designated material that is',
witness and upon notice to the parties maytdirect that the not privileged, including any book, paper, -I

witness' deposition be takeni After the deposition has been document, record, recording, or data.
subscribed the court may discharge the witness. '

(2) Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and r
giving notice to the parties. The court may
then order that the deposition be taken and may
discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a (b) Notice.
deposition is to be taken shall give to every party reasonable i
written notice of the time and place for taking the deposition. (1) In General. A party seeking to take a
The notice shall state the name and address of each person to deposition must give every other party
be examined. On motion of a party upon whom the notice is reasonable written notice of the deposition's
served, the court for cause shown may extend or shorten the date and location. The notice must state the
time or change the place for taking the deposition. name and address of each deponent. If

requested by a party receiving the notice, the ILJ
court may, for good cause, change the
deposition's date or location.

(2) To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.

L)

Li
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The officer having custody of a defendant shall be notified (c) Defendant's Presence.
of the time and place set for the examination and shall,

r unless the defendant waives in writing the right to be (1) Defendant in Custody. The officer who has
present, produce the defendant at the examination and keep custody of the defendant must produce the
the defendant in the presence of the witness during the defendant at the deposition and keep the

7 examination, unless, after being warned by the court that defendant in the witness's presence during the
disruptive conduct will cause the defendant's removal from examination, unless the defendant:

U the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from (A) waives in writing the right to be present;
that place. A defendant not in custody shall have the right to or
be present at the examination upon request subject to such
terms as may be fixed by the court, but a failure, absent good (B) persists in disruptive conduct justifying
cause shown, to appear after notice and tender of expenses in exclusion after being warned by the

L accordance with subdivision (c) of this rule shall constitute a court that disruptive conduct will result
waiver of that right and of any objection to the taking and in the defendant's exclusion.
use of the deposition based upon that right.

(2) Defendant Not in Custody. A defendant who
is not in custody has the right upon request to
be present at the deposition, subject to any

L conditions imposed by the court. If the
government tenders the defendant's expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant - absent
good cause - waives both the right to appear
and any objection to the taking and use of the

L deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken (d) Expenses. If the deposition was requested by the
at the instance of the government, or whenever a deposition government, the court may - or if the defendant is
is taken at the instance of a defendant who is unable to bear unable to bear the deposition expenses, the court
the expenses of the taking of the deposition, the court may must - order the government to pay:
direct that the expense of travel and subsistence of the
defendant and the defendant's attorney for attendance at the (1) any reasonable travel and subsistence expenses
examination and the cost of the transcript of the deposition of the defendant and the defendant's attorney

L shall be paid by the government. to attend the deposition, and
l__________________________ (2) the costs of the deposition transcript.

raP
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(d) How Taken. Subject to such additional conditions as (e) Manner of Taking. Unless these rules or a court
the court shall provide, a deposition shall be taken and filed order provides otherwise, a deposition must be
in the manner provided in civil actions except as otherwise taken and filed in the same manner as a deposition
provided in these rules, provided that (1) in no event shall a in a civil action, except that:
deposition be taken of a party defendant without that
defendant's consent, and (2) the scope and manner of (1) A defendant may not be deposed without that
examination and cross-examination shall be such as would defendant's consent. L
be allowed in the trial itself. The government shall make
available to the defendant orthe defendant's counsel for (2) The scope and manner of the deposition
examination and use at the taking of the deposition any examination and cross-examination must be 2
statement of the witness being deposed which is in the the same as would be allowed during trial.
possession of the government and to which the defendant
would be entitledqat the trial. (3) The government must provide to the defendant

or the defendant's attorney, for use at the L
deposition, any statement of the deponent in
the government's possession to which the C

defendant would be entitled at trial. L
(e) Use. At the trial or upon any hearing, a part or all of a (f) Use as Evidence. A party may use all or part of a

deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of L)
evidence, may be used as substantive evidence if the witness Evidence.
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness' deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part of a
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which is relevant to the
part offered and any party may offer other parts. Li

(f) Objections to Deposition Testimony. Objections to (g) Objections. A party objecting to deposition
deposition testimony or evidence or parts thereof and th( testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition. Li
taking of the deposition. __

(g) Deposition by Agreement Not Precluded. Nothing in (h) Depositions by Agreement Permitted. The parties
this rule shall preclude the taking of a deposition, orally or may by agreement take and use a deposition with
upon written questions, or the use of a deposition, by the court's consent.
agreement of the parties with the consent of the court.

COMMITTEE NOTE 2
The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data" to
reflect the fact that in an increasingly technological culture, the information may exist in a format not already
covered by the more conventional list, such as a book or document.
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E The last portion of current Rule 15(b), dealing with the defendant's presence at a deposition, has been moved
to amended Rule 15(c).

Revised Rule 15(d) addresses the payment of expenses incurred by the defendant and the defendant's attorney.
Under the current rule, if the government requests the deposition, or if the defendant requests the deposition and
is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for both ther: defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the

L transcript. Under the amended rule, if the government requested the deposition, the court must require the
government to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the
defendant is unable to pay the deposition expenses, the court must order the government to pay reasonable

LI subsistence and travel expenses and the deposition transcript costs - regardless of who requested the deposition.
Although the current rule places no apparent limits on the amount of funds that should be reimbursed, the
Committee believed that insertion of the word "reasonable" was consistent with current practice.

Rule 15(f) is intended to more clearly reflect that the admissibility of any deposition taken under the rule is
governed not by the rule itself, but instead by the Federal Rules of Evidence.

V~P

L

r
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a (1) Information Subject to Disclosure.
defendant the government must disclose to the
defendant and make available for inspection, copying, (A) Defendant's Oral Statement. Upon a
or photographing: anyrtelevgnt written or recorded defendant's request, the government
statements maderby the defendant; or copies thereof, must disclose to the defendant the
within thei possession, custody, or control of the substance of any relevant oral statement
government, the existeice-odf which is known, or by the made by the defendant, before or after
exercise of due diligence may become known, to the arrest, in response to interrogation by a t-,
attorney for the government; that portion of any written person the defendant knew was a
record containing the substance of any relevant oral government agent if the government
statement made by the defendant whether before or intends to use the statement at trial. rn
after arrest in response to interrogation by any person
then known to the defendant to be a government agent; (B) Defendant's Written or Recorded
and recorded testimony of the defendant before a grand Statement. Upon a defendant's request,
jury which relates to the offense charged. The the government must disclose to the
government must also disclose to the defendant the defendant, and make available for
substance of any other relevant oral statement made by inspection, copying, or photographing,
the defendant whether before or after arrest in response all of the following:
to interrogation by any person then known by the
defendant to be a government agent if the government (i) any relevant written or recorded
intends to use that statement at trial. Upon request of a statement by the defendant if:
defendant which is an organization such as a
corporation, partnership, association, or labor union, (a) the statement is within the
the government must disclose to the defendant any of - government's possession, l
the foregoing statements made by a person who the custody, or control; and
government contends (1) was, at the time of making r
the statement, so situated as a director, officer, (b) the attorney for the
employee or agent as to have been able legally to bind government knows - or
the defendant in respect to the subject of the statement, through due diligence could C

or (2) was, at the time of the offense, personally know - that the statement
involved in the alleged conduct constituting the offense exists;
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant (ii) the portion of any written record LJ
in respect to that alleged conduct in which the person containing the substance of any
was involved. relevant oral statement made before

or after arrest if the defendant made
the statement in response to
interrogation by a person the p
defendant knew was a government
agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizational Defendant. Upon a
defendant's request, if the defendant is
an organization, the government must

. disclose to the defendant any statement
,described in Rule 16(a)(1)(A) and (B) if
the government contends that the person

l - making the statement:

(i) was legally able to bind the
defendant regarding the subject of

L the statement because of that
person's position as the defendant's

r director, officer, employee, or
L agent; or

(ii) was personally involved in the
L alleged conduct constituting the

offense and was legally able to bind
the defendant regarding that
conduct because of that person's
position as the defendant's director,
officer, employee, or agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upon a
defendant, the government shall furnish to the defendant's request, the government
defendant such copy of the defendant's prior criminal must furnish the defendant with a copy,

l*., record, if any, as is within the possession, custody, or of the defendant's prior criminal record
control of the government, the existence of which is that is within the government's
known, or by the exercise of due diligence may possession, custody, or control if the
become known, to the attorney for the government. attorneyfor the government knows - or

through due diligence could know -L that the record exists.

(C) Documents and Tangible Objects. Upon request (E) Documents' and Objects. Upon a
of the defendant the government shall permit the defendant's request, the government
defendant to inspect and copy or photograph books, must permit the defendant to inspect and
papers, documents, photographs, tangible objects, to copy or photograph books, papers,
buildings or places,. or copies or portions thereof, documents, data, photographs, tangible
which are within-the possession, custody or control of objects, buildings or places, or copies or
the government, and which are material to the portions of any of these items, if the item
preparation of the defendant's defense or are intended is within the government's possession,
for use by the government as evidence in chief at the custody, or control and:

L trial, or were obtained from or belong to the defendant.
(i) the item is material to preparing the

defense;

(ii) the government intends to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
C__________________________ _ . .belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon (F) Reports of Examinations and Tests.

request of a defendant the government shall permit the Upon a defendant's request, the
defendant to inspect and copy or photograph any government must permit a defendant to
results or reports of physical or mental examinations, inspect and to copy or photograph the

and of scientific tests or experiments, or copies thereof, results or reports of any physical or
which are within the possession, custody, or control of mental examination and of any scientific
the government, the existence of which is known, or by test or experiment if:.
the exercise of due diligence mnay become known, to'o
the attorney for the government, and which are (i) the item is within the governments
material to the preparation of the defense or are possession, custody, or control;
intended foriuseby4 the government as evidence in p orn

chief at the trial. (ii) the attorney for the government
knows - or through due diligence

could know - that the item exists;
and

(iii) the item is material to preparing the
defense or the government intends
to use the item in its case-in-chief fTh
at trial.

(E) Expert Witnesses. At the defendant's request, (G) Expert Testimony. Upon a defendant's'
the government shall disclose to the defendant a request, the government must give the i
written summary of testimony that the government defendant a written summary of any

intends to use under Rules 702, 703, or 705 of the testimony the government intends to use
Federal Rules of Evidence during its case in chief at in its case-in-chief at trial under Federal F7
trial. If the government requests discovery under Rules of Evidence 702, 703, or 705.
subdivision (b)(1)(C)(ii) of this rule and the defendant summary must describe the witness's
complies, the government shall, at the defendant's opinions, the bases and reasons for tho `en
request, disclose to the defendant a written summary of opinions, and the witness's
testimony the government intends to use under Rules qualifications.
702, 703, or 705 as evidence at trial on the issue o the
defendant's mental condition. The summary provided Li
under this subdivision shall describe the witnessesF
opinions, the bases and the reasons for those opinihpns,
and the witnesses' qualifications. U

(2) Information Not Subject to Disclosure. Except as (2) Information Not Subject to Disclosure. U
provided in paragraphs (A), (B), (D), and (E) of subdivision Except as Rule 16(a)(1) provides otherwise,

(a)(1), this rule does not authorize the discovery or this rule does not authorize the discovery or

inspection of 'reports, memoranda, or other internal inspection of reports, memoranda, or other

government documents made by the attorney for the internal government documents made by an

government or any other government agent investigating or attorney for the government or other
prosecuting the case. Nor does the rule authorize the government agent in connection with L
discovery or inspection of statements made by government investigating or prosecuting the case. Nor doe s

witnesses or prospective government witnesses except as this rule authorize the discovery or inspection

provided in 18 U.S.C. § 3500. of statements made by prospective governmentC
witnesses except as provided in 18 U.S.C. fIJ

§ 3500.
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i (3) Grand Jury Transcripts. Except as provided in Rules (3) Grand Jury Transcripts. This rule does not
6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these apply to the discovery or inspection of a grand
rules do not relate to discovery or inspection of recorded jury's recorded proceedings, except as
proceedings of a grand jury. provided in Rules 6, 12(h), 16(a)(1), and 26.2.

1(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant (1) Information Subject to Disclosure.
requests disclosure under subdivision (a)(1)(C) or (D) of this
rule, upon compliance with such request by the government, (A) Documents and Objects. If a defendant
the defendant, on request of the government, shall permit the requests disclosure under Rule
government to inspect and copy or photograph books, 1 6(a)(1)(E) and the government
papers, documents, photographs, tangible objects, or copies complies, then the defendant must permit
or portions thereof, which are within the possession, the government, upon request, to inspect
custody, or control of the defendant and which the defendant and to copy or photograph books, papers,
intends to introduce as evidence in chief at the trial. documents, data, photographs, tangible

objects, buildings or places, or copies or
portions of any of these items if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the defendant (B) Reports of Examinations and Tests. If a
requests disclosure under subdivision (a)(1)(C) or (D) of this defendant requests disclosure under Rule
rule, upon compliance with such request by the government, 16(a)(1)(F) and the government
the defendant, on request of the government, shall permit the complies, the defendant must permit the
government to inspect and copy or photograph any results or government, upon request, to inspect and
reports of physical or mental examinations and of scientific to copy or photograph the results or

x_ tests or experiments made in connection with the particular reports of any physical or mental
case, or copies thereof, within the possession or control of examination and of any scientific test or

LI the defendant, which the defendant intends to introduce as experiment if:
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when (i) the item is within the defendant's
the results or reports relate to that witness' testimony. possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness's testimony.

L
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(C) Expert Witnesses. Under the following circumstances, (C) Expert Testimony. If a defendant l
the defendant shall, at the government's request, disclose to requests disclosure under Rule
the government a written summary of testimony that the 1 6(a)( 1 )(G) and the government
defendant intends to use under Rules 702, 703, or 705 of the complies, the defendant must give the
Federal Rules of Evidence as evidence at trial: (i) if the government a written summary of any
defendant requests disclosure under subdivision (a)(1)(E) of testimony the defendant intends to use as
this rule and the. government complies, or (ii) if the evidence at trial under Federal Rules of,
defendant has given notice under Rule 12.2(b) of an intent to Evidence 702,,703, or 705.The
present expert testimony ion the defeidant's mental summary must, describe the witness's
condition. This summary shall describe the witnesses' opinions, ,the bases and reasons for thesefl
opinions, the bases and reasons for those opinions, and the opiniois, and the witnes's l
witnesses' .qualificatiois. qualifications.

(2) Information Not Subject To Disclosure. Except as to (2) Information Not Subject to Disclosure. a
scientific or medical eorts, thisubdivision does not Except for scientific or medical ,eports, Rule
authorize the 'discoyVer' o iiection of reports, memoranda, 1 6(b)(1) does not authorize discovery or fl
orbother internal defenee nocumnts made by the defendant, inspection of: , r l
orthe defendani's attornes 1 oraigents in connection with the
investigationordefehse ofthe cdse, or of statements made (A) reports, memoranda, or other documents
by theldefendanrtor'b niieni r defense witnesses, or made by the defendant, or the ' L
by prospective gov ent or defense witnesses, to the defendant's attorney or agent, during th
defendant, !the or attorneys. case's investigation or defense; or

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness;
or K

(iii) a prospective government or
defense witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975) ___I

(c) Continuing Duty to Disclose. If, prior to or during trial, (c) Continuing Duty to Disclose. A party who U
a party discovers additional evidence or material previously discovers additional evidence or material before or
requested or ordered, which is subject to discovery or during trial must promptly disclose its existence to
inspection under this rule, such party shall promptly notify the other party or the court if: I
the other party or that other party's attorney or the court of
the existence of the additional evidence or material. (1) the evidence or material is subject to discovery

or inspection under this rule; and

(2) the other party previously requested, or the
court ordered, its production.
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a

sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any time
the discovery or inspection be denied, restricted, or the court may, for good cause, deny, restrict, or
deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit a
to make such showing, in whole or in part, in the form party to show good cause by a written
of a written statement to be inspected by the judge statement that the court will inspect ex parte.
alone. If the court enters an order granting relief If relief is granted, the court must preserve the
following such an ex parte showing, the entire text of entire text of the party's statement under seal.
the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to complyr time during the course of proceedings it is brought to with this rule, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party (A) order that party to permit the discovery
to permit the discovery or inspection, grant a or inspection; specify its time, place, and
continuance, or prohibit the party from introducing manner; and prescribe other just terms
evidence not disclosed, or it may enter such other order and conditions;
as it deems just under the circumstances. The court
may specify the time, place and manner of making the (B) grant a continuance;
discovery and inspection and may prescribe such terms
and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under
the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(a)(1)(B), (C),
(D), and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and
1 6(a)(1 )(F) require production of specified information if the government intends to "use" the information "in its
case-in-chief at trial." The Committee believed that the language in revised Rule 16(b)(1)(B), which deals with a
defendant's disclosure of information to the government, should track the similar language in revised Rule 1 6(a)(1).
In Rule 16(b)(1)(B)(ii), the Committee changed the current provision which reads: "the defendant intends to
introduce as evidence" to the "defendant intends to use the item . ." The Commnittee recognized that this might
constitute a substantive change in the rule but believed that it was a necessary conforming change with the
provisions in Rulel6(a)(1)(E) and (F), noted supra, regarding use of evidence by the government.

In amended Rule 1 6(d)(1), the last phrase in the current subdivision - which refers to a possible appeal of
the court's discovery order-has been deleted. In the Committee's view, no substantive change results from that
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deletion. The language is unnecessary because the court, regardless of whether there is an appeal, will have
maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibiwitnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1. L

77
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Content. A subpoena must state the court's name
subpoena shall be issued by the clerk under the seal of the and the title of the proceeding, include the seal of
court. It shall state the name of the court and the title, if any, the court, and command the witness to attend and
of the proceeding, and shall command each person to whom testify at the time and place the subpoena specifies.
it is directed to attend and give testimony at the time and The clerk must issue a blank' subpoena - signed
place specified therein. The clerk shall issue a subpoena, and sealed - to the party requesting it, and that
signed and sealed but otherwise in blank to a party party must fill in the blanks before the subpoena isEL' requesting it, who shall fill in the blanks before it is served. served.
A subpoena shall be issued by a United States magistrate

7 judge in a proceeding before that magistrate judge, but it
L | need not be under the seal of the court.

(t= Defendants Unable to Pay. The court shall order at any (b) Defendant Unable to Pay. Upon a defendant's ex
time that a subpoena be issued for service on a named parte application, the court must order, that a
witness upon an ex parte application of a defendant upon a subpoena be issued for a named witness if the
satisfactory showing that the defendant is financially unable defendant shows an inability to pay the witness's
to pay the fees of the witness and ithat the presence of the fees and the necessity of the witness's presence for
witness is necessary to an adequate defense. If the court an adequate defense. If the court orders a subpoena
orders the subpoena to be issued, the costs incurred by the to be issued, the process costs and witness fees willL: process and the fees of the witness so subpoenaed shall be be paid in the same manner as those paid for
paid in the, same manner in which similar costs and fees are witnesses the government subpoenas.
E paid in case of a witness subpoenaed in behalf of the
government.

(c) For Production of Documentary Evidence and of (c) Producing Documents and Objects.
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents (1) In General. A subpoena may order the
or other objects designated therein. The court on motion witness to produce any books, papers,
made promptly may'quash or modify the subpoena if documents, data, or other objects the subpoena
compliance would be unreasonable or oppressive. The court designates. The court may direct the witness
may direct that books, papers, documents or objects to produce the designated items in court before
designated in the subpoena be produced before the court, at a trial or before they are to be offered in

L; time prior to theitrial or prior to the time when they are to be evidence. When the items arrive, the court
offered in evidence and may upon their production permit may permit the parties and their attorneys to

r the books, papers, documents or objects or' portions thereof inspect all or part of them.
to be inspected by the parties and their attorneys.

(2) Quashing or Modifting the Subpoena. On
motion made promptly, the court may quash or
modify the subpoena if compliance would be
unreasonable or oppressive.

El
_,
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Li
(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, a deputy marshal, or any

deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old may serve a
who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the
shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the
named and by tendering to that person the fee for 1 day's witness one day's witness-attendance fee and the
attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not
mileage need not betendered to the witness upon service of tender the attendance fee, or mileage allowance L
a subpoena issued in behalf of the United States or an officer when the United States, a federal officer, or a
or agency thereof. federal agency has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a L
served at any place within the United States. witness to attend a hearing or trial may be

served at any place within the United States. 7
(2) Abroad. A subpoena directed to a witness in a

foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a
in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the
U.S.C.,1§ 1783. subpoena's service.

(f) For Taking Depositions; Place of Examination. (I) Issuing a Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the
the persons named or described therein, deposition is to be taken to issue a subpoena i

for any witness named or described in the
(23 Place. The witness whose deposition is to be taken order.,

may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of
convenience of the witness'and the parties. the witness and the parties, the court may

order-and the subpoena may require-the LJ
witness to appear anywhere the court
designates. 7

(g) Contempt. Failure by any person without adequate (g) Contempt. The court (other than a magistrate
excuse to obey a subpoena served upon that person may be judge) may hold in contempt a witness who, withott
deemed a contempt of the court from which the subpoena adequate excuse, disobeys a subpoena issued by a .
issued or of the court for the district in which it issued if, it district A magistrate judge
was issued by a United States magistrate judge. may hold in contempt a witness who, without

adequate excuse, disobeys a subpoena issued by that
magistrate judge as provided in 28 U.S.C. § 636(e). L

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No
made by witnesses or prospective witnesses may not be party may subpoena a statement of a witness or of a La
subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2
rule, -but shall be subject to production only in accordance governs the production of the statement.
with the provisions of Rule 26.2. 1
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COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word "data" has been added to the list of
matters that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an
increasingly technological culture, the information may exist in a format not already covered by the more
conventional list, such as a book or document.

Rule 17(g) has been amended to recognize the contempt powers of a court (other than a magistrate judge) and
a magistrate judge. ,,
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Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information On its own, or on a party's motion, the court may F7
the court upon motion of any party or upon its own motion hold one or more pretrial conferences to promote a fair Li
may order one or more conferences to consider such matters and expeditious trial. When a conference ends, the court
as will promote a fair and expeditious trial. At the must prepare and file a memorandum of any matters 7
conclusion of a conference the court shall prepare and file a agreed to during the conference. The government may W

memorandum of the matters agreed upon. No admissions not use any statement made during the conference by the
made by the defendant or the defendant's attorney at the defendant or the defendant's attorney unlessrit is in
conference shall be used against the defendant unless the writing and is signed by the defendant and the tJ
admissions are reduced to writing and signed by the defendant's attorney.
defendant and the defendant's attorney. This rule shall not be 7
invoked in the case of a defendant who is not represented by I
counsel.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

L
Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not

represented by counsel. It is unclear whether this would bar such a conference when the defendant invokes the F
constitutional right to self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version
makes clear that a pretrial conference may be held in these circumstances. Moreover, the Committee believed that
pretrial conferences might be particularly useful in those cases where the defendant is proceeding pro se.

17

L
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L
V. VENUE TITLE V. VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, theL the prosecution shall be had in a district in which the offense government must prosecute an offense in a district where
was committed. The court shall fix the place of trial within the offense was committed. The court must set the place
the district with due regard to the convenience of the of trial within the district with due regard for the
defendant and the witnesses and the prompt administration convenience of the defendant and the witnesses, and the

J 2of justice. prompt administration of justice.

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 19. Rescinded. | Rule 19. [Reserved.]
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Rule 20. Transfer From the District for Plea and Rule 20. Transfer for Plea and Sentence
Sentence

(a) Indictment or Information Pending. A defendant (a) Consent to Transfer. A prosecution may be J
arrested, held, or present in a district other than that in which transferred from the district where the indictment or
an indictment or information is pending against that information is pending, or from which a warrant on
defendant may state in writing a'wish to plead guilty or nolo a complaint has been issued, to the district where id
contendere, to waive trial in the district in which the the defendant is arrested, held, or present if:
indictment or information is pending, and to consent to C

disposition of the case in the district in which that defendant (1) the defendant states in writing a wish to plead
was arrested, held, or present, subject to the approval of the guilty or nolo contendere and to waive trial in

United States attorney for each district. Upon receipt of the the district where the indictment, information,
defendant's statement and of the written approval of the or complaint is pending, consents in writing to I
United States attorneys, the clerk of the court in which the the court's disposing of the case in the
indictment or information is pending shall, transmit the transferee district, and files the statement in 1
papers in the proceeding or certified copies thereof to the the transferee district; and
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue (2) the United States attorneys in both districts
in that district. approve the transfer in writing.

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to r
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district U
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney L
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has (c) Effect of a Not Guilty Plea. If the defendant
been transferred pursuant to subdivision (a) or (b) of this pleads not guilty after the case has been transferred '
rule the defendant pleads not guilty, the clerk shall return the under Rule 20(a), the clerk must return the papers to '

papers to the court in which the prosecution was the court where the prosecution began, and that

commenced, and the proceeding shall be restored to the court must restore the proceeding to its docket. The C

docket of that court. The defendant's statement that the defendant's statement that the defendant wished to L
defendant wishes to plead guilty or nolo contendere shall not plead guilty or nolo contendere is not, in any civil
be used against that defendant. or criminal proceeding, admissible against the

fdefendant. U
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I | (d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031) (d) Juveniles.
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in
violation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against as
death or life imprisonment may, after having been advised by a juvenile delinquent in the district where the
counsel and with the approval of the court and the United juvenile is arrested, held, or present if:
States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which the (A) the alleged offense that occurred in the
juvenile is arrested, held, or present. The consent shall be other district is not punishable by death7 given in writing before the court but only after the-court has or life imprisonment;
apprised the juvenile of the juvenile's rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;
alleged to have committed the act, and of the consequences
L of such consent. (C) the court has informed the juvenile of the

juvenile's rights - including the right
to be returned to the district where the

Li offense allegedly occurred- and the
consequences of waiving those rights;

L (D) the juvenile, after receiving the court's
information about rights, consents in

r7 writing to be proceeded against in the
L transferee district, and files the consent

in the transferee district;
r

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer.

(2) Clerk's Duties. After receiving the juvenile's
written consent and the required approvals, the
clerk where the indictment, information, or
complaint is pending or where the alleged

r offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

-COMMITTEE NOTE

The language of Rule 20 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new C

Rule 20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1)
have been completed and the transfer is approved, the file (or certified copy) must be transmitted from the original
court to the transferee court.

F il
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Rule 21. Transfer From the District for Trial Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon motion of (a) For Prejudice. Upon the defendant's motion, the
the defendant shall transfer the proceeding as to that court must transfer the proceeding against that
defendant to another district whether or not such district is defendant to another district if the court is satisfied
specified in the defendant's motion if the court is satisfied that so great a prejudice against the defendant exists
that there exists in the district where the prosecution is in the transferring district that the defendant cannot
pending so great a prejudice against the defendant that the obtain a fair and impartial trial there.

7 defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant's motion,
parties and witnesses, and in the interest of justice, the court the court may transfer the proceeding, or one or
upon motion of the defendant may transfer the proceeding as more counts, against that defendant to another
to that defendant or any one or more of the counts thereof to district for the convenience of the parties and
another district. witnesses and in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered (c) Proceedings on Transfer. When the court orders a
the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee

L proceeding is transferred all papers in the proceeding or district the file, or a certified copy, and any bail
duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the

Cl shall continue in that district. transferee district.

(d) Time to File a Motion to Transfer. A motion to
1all transfer may be made at or before arraignment or at

. any other time the court or these rules prescribe.

L \ COMMITTEE NOTE

Fee The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules to-make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Amended Rule 21(d) consists of what was formerly Rule 22. The Committee believed that the substance of
Rule 22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in
Rule 21.

L
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Rule 22. Time of Motion to Transfer Rule 22. [Transferred.]

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or these .'

1 rules may prescribe. .

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21 (d).

r

1 F
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VI. TRIAL TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

all ''(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to a jury
be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. (1) the defendant waives a jury trial in writing;

(2) the government consents; and
,

(3) the court approves.

F (b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing

i with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
returned by a jury of less than 12 should the court find it
necessary to excuse one or more jurors for any just cause (2) Stipulation for a Smaller Jury. At any time
after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
court finds it necessary to excuse a juror for just cause after court's approval, stipulate in writing that:
the jury has retired to consider its verdict, in the discretion of

F' 1, the court a valid verdict may be returned by the remaining 11 (A) the jury may consist of fewer than 12
jurors. persons; or

l] (B) a jury of fewer than 12 persons may
return a verdict if the court finds it

Ii necessary to excuse a juror for good
cause after the trial begins.

(3) Court Order for a Jury of 11. After the jury
* ' ll has retired to deliberate, the court may

permit a jury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to

LF' lexcuse a juror.

(c) Trial Without a Jury. In a case tried without a jury the (c) Nonjury Trial. In a case tried without a jury, the
court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.
request made before the general finding, find the facts If a party requests before the finding of guilty or
specially. Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written

, | findings of fact appear therein. decision or opinion.

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
-are intended to be stylistic only.

In current Rule 23(b), the term '"just cause" has been replaced with the more familiar term "good cause," that
appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or (a) Examination.
the defendant's attorney and the attorney for the government
to conduct the examination of prospective jurors or may (1) In General. The court may examine r
itself conduct the examination. in the latter event the court prospective jurors or may permit the attorneys EJ
shall permit the defendant or the defendant's attorney and' for the parties to do so.
the attorney for the government to supplement the
examination by such further inquiry as it deems'proper or (2) Court Examination. If the court examines the>
shall itself submit to the prospective jurors such additional jurors, it must permit the attorneys for the
questions by the parties or their attorneys as it deems proper. parties to:

(A) ask further questions that the court
considers proper; or

(B) submit further questions that the court l

may ask-if it considers them proper. |

(b) Peremptory Challenges. If the offense charged is (b) Peremptory Challenges. Each side is entitled to t
punishable by death, each side is entitled to 20 peremptory the number of peremptory challenges to prospective
challenges. If the offense charged is punishable by jurors specified below. The court may allow
imprisonment for more than one year, the government is additional peremptory challenges to multiple
entitled to 6 peremptory challenges and the defendant or defendants, and may allow the defendants to
defendants jointly'to 10 peremptory challenges. If the exercise those challenges separately or jointly. l7

offense charged is punishable by imprisonment for not more J
than one year or by fine or both, each side is entitled to 3 (1) Capital Case. Each side has 20 peremptory
peremptory challenges. If there is more than one defendant, challenges when the government seeks the
the court may allow the defendants additional peremptory death penalty. 1i |

challenges and permit them to be exercised separately or
jointly. '(2) Other Felony Case. The government has 6

peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

l (3) ~~~~~~~~~~~~~~Misdemeanor Case. Each side has 3
( peremptory challenges when the defendant is

., charged with a crime punishable by fine,
imprisonment of one year or less, or both.

Ca-
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(c) Alternate Jurors. (c) Alternate Jurors.

(1) In General. The court may empanel no more than 6 (1) In General. The court may impanel up to 6
jurors, in addition to the regular jury, to sit as alternate alternate jurors to replace any jurors who are
jurors. An alternate juror, in the order called, shall replace a unable to perform or who are disqualified from
juror who becomes or is found to be unable or disqualified to performing their duties.
perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be (2) Procedure.
subject to the same examination and challenges, and (iv) take
the same oath as regular jurors. An alternate juror has the (A) Alternate jurors must have the same
same functions, powers, facilities and privileges as a regular qualifications and be selected and sworn
juror. in the same manner as any other juror.

(B) Alternate jurors replace jurors in the
same sequence in which the alternates
were, selected. An alternate juror who
replaces a juror has the same authority as
the other jurors.

(2) Peremptory Challenges. In addition to challenges (3) Retaining Alternate Jurors. The court may
otherwise provided by law, each side is entitled to I: retain alternate jurors after the jury retires to
additional peremptory challenge if I or 2 alternate jurors are deliberate. The court must ensure that a
empaneled, 2 additional peremptory challenges if 3 or 4 retained alternate does not discuss the case
alternate jurors are empaneled, and 3 additional peremptory with anyone until that alternate replaces a juror
challenges if 5 or 6 alternate jurors are empaneled. The or is discharged. If an alternate replaces a
additional peremptory challenges may be used to remove an juror after deliberations have begun, the court
alternate juror only, and the other peremptory challenges must instruct the jury to begin its deliberations
allowed by these rules may not be used to remove an anew.
alternate juror.

(4) Peremptory Challenges. Each side is entitled
(3) Retention of Alternate Jurors. When the jury to the number of additional peremptory

retires to consider the verdict, the court in its discretion may challenges to prospective alternate jurors
retain the alternate jurors during deliberations. If the court specified below. These additional challenges
decides to retain the alternate jurors, it shall ensure that they may be used only to remove alternate jurors.
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate (A) One or Two Alternates. One additional

,. replaces a regular juror after deliberations have begun, the peremptory challenge is permitted when
court shall instruct the jury to begin its deliberations anew. one or two alternates are impaneled.

(B) Three or Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

a (C) Five or Six Alternates. Three additional
peremptory challenges are permitted
when five or six alternates are
impaneled.
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COMMITTEE NOTE V

The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire
of prospectivejurors. The Committee believed that the current language was potentially ambiguous and could lead V
one incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or
additional voir dire. The Committee believed that the intent of the current provision was to permit a defendant to
participate personally in voir dire only if the defendant was acting pre se. Amended Rule 24(a) refers only to i
attorneys for the parties, i~e., the defense counsel and the attorney for the government, with the understanding that
if the defendant is not represented by counsel, the court may still, in its discretion, permit the defendant to
participate in voir dire. In summary, the Committee intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to
the defendants. If the court does so, the prosecution may request additional challenges in a multi-defendant case,
not to exceed the total number available to the defendants jointly. The court, however, is not required to equalize
the number of challenges where additional challenges Ware granted to the defendant.

'I
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Rule 25. Judge; Disability Rule 25. Judge's Disability

(a) During Trial. If by reason of death, sickness or other (a) During Trial. Any judge regularly sitting in or
disability the judge before whom a jury trial has commenced assigned to the court may complete a jury trial if:
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity (1) the judge before whom the trial began cannot

axwith the record of the trial, may proceed with and finish the proceed because of death, sickness, or other
trial. disability; and

. (2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of (b) After a Verdict or Finding of Guilty.
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the (1) In General. After a verdict or finding of

I duties to be performed by the court after a verdict or finding guilty, any judge regularly sitting in or
of guilt, any other judge regularly sitting in or assigned to assigned to a court may complete the court's
the court may perform those duties; but if that judge is duties if the judge who presided at trial cannot
satisfied that a judge who did not preside at the trial cannot perform those duties because of absence,
perform those duties or that it is appropriate for any other death, sickness, or other disability.
reason, that judge may grant a new trial.

a(2) Granting a New Trial. The successor judge
may grant a new trial if satisfied that:

(A) a judge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) a new trial is necessary for some other
reason.

COMMITTEE NOTE

The language of Rule 25 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
Fill more easily understood and to make style and terminology consistent throughout the rules. These changes are
Lx intended to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge determines that no other judge could
perform post-trial duties or when the judge determines that there is some other reason for doing so. The current
rule indicates that those reasons must be "appropriate." The Committee, however, believed that a better term would
be "necessary," because that term includes notions of manifest necessity. No change in meaning or practice is
intended.

L
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i Rule 26. Taking of Testimony Rule 26. Taking Testimony

In all trials the testimony of witnesses shall be taken orally In every trial the testimony of witnesses must be
in open court, unless otherwise provided by an Act of taken in open court, unless otherwise provided by a
Congress, or by these rules, the Federal Rules of Evidence, statute or by rules adopted under 28 U.S.C. §§ 2072-2077.
or other rules adopted by the Supreme Court.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 26(a) is amended, by deleting the word "orally," to accommodate witnesses who are not able to present
oral testimony in open court and may need, for example, a sign language interpreter. The change conforms the rule,
in that respect, to Federal Rule of Civil Procedure 43.,

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to,
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26 was one of those rules. This proposed
revision of Rule 26 includes only style changes. Another version of Rule 26, which includes an amendment that
would authorize a court to receive testimony from a remote location, is presented in the "substantive" package.

W/
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Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of A party intending to raise an issue of foreign law
a foreign country shall give reasonable written notice. The must provide the court and all parties with reasonable
court, in determining foreign law, may consider any relevant written notice. Issues of foreign law are questions of law,
material or source, including testimony, whether or not but in deciding such issues a court may consider any
submitted by a party or admissible under the Federal Rules relevant material or source - including testimony -
of Evidence. The court's determination shall -be treated as a without regard to the Federal Rules of Evidence.

C l truling on a question of law. _ _ _ _.__

r, COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make
f , ' them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only.
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Rule 26.2. Production of Witness Statements Rule 26.2. Producing a Witness's Statement

(a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the
defendant has testified on direct examination, the court, on defendant has testified on direct examination, the
motion of a party who did not call the witness,,shall order court, on motion of a party who did not call the
the attorney for the government or the defendant and the witness, must order an attorney for the government
defendant's attorney,' as the 'case may be,'to produce, for the or the defendantfand theddefendant's attorney to i
examination, and use of the movingiparty, any statement of I produce, for the examination and use of the moving
the witness that is in their possession and that relates to the, any statementpfithe witnes thatt is in their,
subjectmntter conerring ichlhee tvitnehstestfied. possession and thatiieates tothe subject matter of

'the witness's testimony.

(b) Production of Entire Statement. If the entire contents (b) Prolucing the Entire Statement. If the entire i

of the statement relate tol the subject matter concerning statemed, relates to thersuhject matter of the
whic 'th6 l wie''s"hastO stsified, the, court shall 1`"drhlatithe witnes~s s testimopy th or utorder that the
state tie delivered t& the moving par" statiAAt be deee tving party.

(c) Prodnction of Excised, Statement. If the other party (c) Producing aRedacted Statement. If the party
claims that the sta ement contains privileged information or who called the witness claims that the statement
matter thatdoes not relateto the, s~ubject matter concerning contains information that is privileged or does not
which the witness has testified, ithe court shall order that it relate to the subject matter of the witness's
be delivered to the couit'jnt amera. Upon inspection, the testimony, the court must inspect the statement in C

court shall excise the portions of the statement that arecamera. After excising any privileged or unrelated
privileged or that do not irelate to the subject matter portions, the court must order delivery of the
concerning which Whe withess has testified, and shall order redacted statement to the moving party. If the
that the statement, with such material excised, be 'delivered defendant objects to an excision, the court must
to the moving party. Any portion of the statement that is preserve the entire statement with the excised
withheld from'the defendant over the defendant's objection portion indicated, under seal, as part of the record.
must be preserved by the attorney for the government, and, if
the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(d) Recess for Examination of Statement. Upon delivery (d) Recess to Examine a Statement. The court may L
of the statement to the moving party, the court, upon recess the proceedings to allow time for a party to
application of that party, may recess the proceedings so that examine the statement and prepare for its use.
counsel may examine the statement and prepare to use it in
the proceedings. .

(e) Sanction, for Failure to Produce Statement. If the (e) Sanction for Failure to Produce or Deliver a
other party elects not to comply with an order to deliver a Statement. If the party who called the witness
statement to the moving party, the court shall order that the disobeys an order to produce or deliver a statement,
testimony of the witness be stricken from the record and that the court must strike the witness's testimony from
the trial proceed, or, if it is the attorney for the government the record. If an attorney for the government '
who elects not to comply, shall declare a mistrial if required disobeys the order, the court must declare a mistrial
by the interest ofjustice. ifjustice so requires.
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(f) Definition. As used in this rule, a "statement" of a (f) "Statement" Defined. As used in this rule, a
witness means: - witness's "statement" means:

(1) a written statement made by the witness that is (1) a written statement that the witness makes and
signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;
witness;

(2) a substantially verbatim, contemporaneously
(2) a substantially verbatim recital of an oral statement recorded recital of the witness's oral statement

made by the witness that is recorded that is contained in any recording or any
contemporaneously with the making of the oral transcription of a recording; or
statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a (3) the witness's statement to a grand jury,

C transcription thereof; or - however taken or recorded, or a transcription
of such a statement.

(3) a statement, however taken or recorded, or a
transcription thereof, made by the witness to a grand
jury.

(g) Scope of Rule. This rule applies at a suppression (g) Scope. This rule applies at trial, at a suppression
hearing conducted under Rule 12, at trial under this rule, and hearing under Rule 12, and to the extent specified in
to the extent specified: the following rules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);

(2) in Rule 32.1(c) at a hearing to revoke or modify (2) Rule 32(i)(2) (sentencing);
probation or supervised release;

(3) Rule 32.1 (e) (hearing to revoke or modify
(3) in Rule 46(i) at a detention hearing; probation or supervised release);

(4) in Rule 8 of the Rules Governing Proceedings (4) Rule 46(j) (detention hearing); and
under 28 U.S.C. § 2255; and

(5) Rule 8 of the Rules Governing Proceedings
(5) in Rule 5.1 at a preliminary examination. under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant's objection,
"the attorney for the government" must preserve the statement. The Committee believed that the better rule would

-V - be for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a "redacted"
statement instead of an "excised" statement. No change in practice is intended.

Finally, the list of proceedings in Rule 26.2(g) has been placed in rule-number order.
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Rule 26.3. Mistrial Rule 26.3. Mistrial

Before ordering a mistrial, the court shall provide an Before ordering a mistrial, the court must give each
opportunity for the government and for each defendant to defendant and the government an opportunity to comment{C
comment on the propriety of the order, including whether on the propriety of the order, to state whether that party
each party consents or objects to a mistrial, and to suggest consents or objects, and to suggest alternatives.
any alternatives. _ _,_,_ _

COMMITTEE NOTE

The language of Rule 26.3 has been amended as part of the general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

tJt
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Rule 27. Proof of Official Record Rule 27. Proving an Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in
record or entry may be proved in the same manner as in civil such a record, or the lack of a record or entry in the same
actions. manner as in a civil action.

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection The court may select, appoint, and set the
and may fix the reasonable compensation of such interpreter. reasonable compensation for an interpreter. The
Such compensation shall be paid out of funds provided by compensation must be paid from funds provided by law
law or by the government, as the court may direct. oy the government, asthecourt maydirect.

,~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~ryte goe, ,nt as th ortn d

COMMITTEE NOTE

The language of Rule 28 has been amended! aispart of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are,
intended to be stylistic only. 4
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Rule 29. Motion for Judgment of Acquittal Rule 29. Motion for a Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for (a) Before Submission to the Jury. After the
directed verdict are abolished and motions for judgment of government closes its evidence or after the close of
acquittal shall be used in their place. The court on motion of all the evidence, the court on the defendant's
a defendant or of its own motion shall order the entry of motion must enter a judgment of acquittal of any
judgment of acquittal of one or more offenses charged in the offense for which the evidence is insufficient to
indictment or information-after the evidence on either side is sustain a conviction. The court may on its own
closed if the evidence is insufficientito sustain a conviction consider whether the evidence is insufficient to

l; of such offense or offenses. If the defendant's motion for sustain a conviction. If the court denies a motion
judgment of acquittal at the close of the evidence offered by for a judgment of acquittal at the close of the
the government is not granted, the defendant may offer government's evidence, the defendant may offer
evidence without having reserved the right. evidence without haying reserved the right to do so.

(b) Reservation of Decision on Motion. The court may (b) Reserving Decision. The court may reserve'
reserve decision on a-motion for judgment of acquittal,' decision on the motion, proceed with the trial
proceed with the trial (where the motion is made before, the (where the motion is made before the close of all
close of all the evidence), submit the case to the jury and the evidence), submit the case to the jury, and

V ~lecide the motion'either before theJury returns a verdict or decide the motion either before the jury returns a
after it return's a verdict of guilty or is discharged without verdict or after it returns a verdict of guilty or is
having returned a verdict. ''If the court reserves a decision, it discharged without having returned a verdict. If the
must decide-the motion on the basis of the evidence at the court reserves decision, it must decide the mnotionl
time the ruling was reserved. ' on the basis of the evidence at the time the ruling,

was reserved.

L,. (c) Motion After Discharge of Jury. If the jury returns a (c) After Jury Verdict or Discharge.
verdict 'of guilty or is' discharged without having returned a
verdict, a motionifor judgment of acquittal may be made or (1) Timefor a Motion. A defendant may move
renewed within 7 'days after the jury is discharged or within for a judgment of acquittal, or renew such a
such further timel'as the court may fix during the 7-day motion, within 7 days after a guilty verdict or
period.If a verdict of guilty is returned the court may on after the court discharges the jury, whichever
such motion set aside the verdict and enter judgment of is later, or within any other time the court sets
acquittal. If no verdict is returned the, court may enter ! during the 7-day period.
judgment of acquittl. 'It shall not be necessary to the making
'of such a motion that a similar motion has been made prior (2) Ruling on the Motion. If the jury has returned
to the submission of the 'case to the jury. ' a guilty verdict, the court may set aside the

verdict and enter an acquittal. If the jury has
failed to return a verdicts the court may enter a
judgment of acquittal.

l(3) No Prior Motion Required. A defendant is
not required to move forza judgment of
acquittal before the court submits the case to
the jury as a prerequisite' for making such a

L________________________________________ _ . -m otion after jury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If a (d) Conditional Ruling on a Motion for a New Trial.
motion for judgment of acquittal after verdictnof guilty under t
this Rule is granted, the court shall also determine whether (1) Motion for a New Trial. If the court enters a

any motion for a new trial should be granted if the judgment judgment of acquittal after a guilty verdict, the V
of acquittal is thereafter vacated or reversed, specifying the court must also conditionally determine

grounds for such determination. If the motion for a new trial whether any motion for a' new trial should be

is granted conditionally, the order thereon does not affect the granted if the judgment of acquittal is later

finality of the judgment. "If the motion for a new trial has vacated'or reversed. The court must specify
been granted conditionaily and thejudgment is reversed on the reasons for that determination.
appeal, -the new trial shall proceed unless the ppellate court
has otherwise ordered. If... gsuchltionrfhas lbeen denied (2) Finality. The court's order conditionally
conditionally, the appellee cil appeail ay asserterror in that granting a motion for a new trial does not

denial, and if thjudgmeft is r ered oe appeal, 'subsequent affect the finality of the judgment of acquittal.

prpceedings shnl I beinacodance ihh er ofthe
appellate: court. (3) Appeal.

(A) Grant ofa Motionfor a New Trial. If the L
court conditionally grants a motion for a
new trial and an appellate court later
reverses the judgment of acquittal, the'
trial court must proceed with the new
trial unless the appellate court orders __

otherwise .

,(B) Denial of a Motion for a New Trial. If ,
the court conditionally denies a motio I
for a new trial, an appellee may assert
that the denial was erroneous. If the

IL appellate court later reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

- COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and termin logy consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below. v h

In Rule 29(a), the first sentence abolishing "dire ted verdicts" has been deleted because it is unnecessary.
The rule continues to recognizethat a judge may sua spzonte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing ol motion for judgment of acquittal. Theamendedrulenow
includes language that the motion must be made withinJ7 days after a guilty verdict or after the judge discharges the

jury, whichever occurs later. That change reflects the fact that in a capital case or in a case involving criminal

forfeiture, for example, the jury may not be discharged until it has completed its sentencing duties. The court may

still set another time for the defendant to make or renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:
argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.

COMMITTEE NOTE

The language of Rule 29.1 has been amended as part of the general restyling of the Criminal Rules to make them
i more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

L

l
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during (a) In General. Any party may request in writing that

the trial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in +

written requests that the court instruct the jury on the law as the request. The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during the trial
requests shall be furnished to all parties. The court shall that the court reasonably sets. When the request is C

inform counsel of its proposed action upon thexrequests prior made, the requesting party must furnish a copy to

to their arguments to the jury. The court may instruct the every other party.
jury before or after the arguments are completed or at both F
times. No party m ay assign as error any portion of the (b) Ruling on a Request. The court must inform the
charge or omission therefrom unless that party objects parties before closing arguments how it intends to

thereto before the jgry retires to consider its verdict, stating rule on the requested instructions.
distinctly the matter to which that party objects and the
grounds of the objection. Opportunity shall be given to make (c) Time for Giving Instructions. The court may
the objebtionout of the hearding of the jury and, on request of instruct the jury before or after the arguments are n

any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give t
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury's hearing
and, on request, out of the jury's presence. Failure
to object in accordance with this rule precludes
appellate review, except as permitted under
Rule 52(b).

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below. C

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve a claim of error regarding

an instruction or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection

(before the jury retires to deliberate). As the Supreme Court recognized in Jones v. United States, 527 U.S. 373, 388 F
(1999), read literally, current Rule 30 could be construed to bar any appellate review when in fact a court may

conduct a limited review under a plain error standard. The topic of plain error is not addressed in Rule 30 because

it is already covered in Rule 52. No change in practice is intended by the amendment.
4

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this

separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes F
will result in significant changes in current practice. Rule 30 was one of those rules. This proposed revision of Rule

30 includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would

authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is

presented in the "substantive" package.
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (a) Return. The jury must return its verdict to a judge
L returned by the jury to the judge in open court. in open court. The verdict must be unanimous.

V | (b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial.
defendants, the jury at any time during its deliberations may
return a verdict or verdicts with respect to a defendant or, (1) Multiple Defendants. If there are multiple
defendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return a verdict at any
with respect to all; the defendant or defendants as to whom it time during its deliberations as to any
does not agree may be tried again. defendant about whom' it has agreed.

(2) Multiple Counts. If the' jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts on which it has
agreed.

(3) Mistrial and Retrial. If the jury cannot agree
on a verdict on one or more counts, the court
may declare a mistrial on those counts. The
government may retry any defendant on any
count on which the jury could not agree.

\(c) Conviction of Less Offense. The defendant may be (c) Lesser Offense or Attempt. A defendant may be
all found guilty of an offense necessarily included in the offense found guilty of any of the following:

charged or of an attempt to commit either the offense
charged or an offense necessarily included therein if the (1) an offense necessarily included in the offense
attempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

L (d) Poll of Jury. After a verdict is returned but before the (d) Jury Poll. After a verdict is returned but before the
jury is discharged, the court shall, on a party's request, or jury is discharged, the court must on a party's

C may on its own motion, poll the jurors individually. If the request, or may on its own, poll the jurors
poll reveals a lack of unanimity, the court may direct the jury individually. If the poll reveals a lack of unanimity,
to deliberate further or may declare a mistrial and discharge the court may direct the jury to deliberate further or
thejury. may declare a mistrial and discharge the jury.

(e) Criminal Forfeiture. [Abrogated]
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COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 31 (b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants
ormultiple counts, or both. See, e.g., United States v. Cunningham, 145 F.3d 1385, 1388-90 (D.C. Cir. 1998) (partial
verdicts on multiple defendants and counts). No change in practice is intended.ge~~~~~~~~~~~~~~~£

L
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VII. JUDGMENT TITLE VII. POST-CONVICTION PROCEDURES

L Rule 32. Sentence and Judgment Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule - (a) Definitions. The following definitions apply under
this rule:

(1) "victim" means any individual against whom an
offense has-been committed for which a sentence is to (1) "Crime of violence or sexual abuse" means:
be imposed, but the right of allocution under
subdivision (c)(3)(E) may-be exercised instead by- (A) a crime that involves the use, attempted

use, or threatened use of physical force
(A) a parent or legal guardian if the victim is against another's person or property; or

below the age of eighteen years or incompetent; or
(B) a crime under' 18 U.S.C.§§' 2241-2248l

(B) one or more family members or relatives or §§ 2251-2257.
designated by the court if the victim is deceased or
incapacitated; (2) "Victim" means an individual against whom
if, such person or persons are present at~ethe defendant committed an offense for which

l dt~~~if such person or persons are present at the the court will impose sentence.
sentencing hearing, regardless of whether the
victim is present; and

(2) "crime of violence or sexual abuse" means a crime
that involved the use or attempted or threatened use of

I physical force against the person or property of
another, or a crime under chapter 109A of title 18,
United States Code.

(a) In General; Time forSentencing. When a presentence (b) Time of Sentencing.
investigation and report are made under subdivision (b)(1),
sentence should be imposed without unnecessary delay (1) In General. The court must impose sentence'
following, completion of the process prescribed by without unnecessary delay.
subdivision (b)(6). The time limits prescribed in subdivision
(b)(6) may be either shortened or lengthened for good cause. (2) Changing Time Limits. The court may, for

L good cause, change any time limits prescribed
in this rule.
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(b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made.' The probation officer must make a

presentence investigation and submnit a report to the (1) Required Investigation.
court before sentence is imposed unless:

(A) the court finds that the information in the (A) In General. The probation officer must
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit a report to the court before it
and 'a imposes sentence unless:
(B) the court explains this finding on the record. ,

Notwithstanding the preceding sentence, a (i) 18 U.S.C. § 3593(c) or another , i
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the
court to enter an order of restitution, as the court (ii) the court finds that the information L
may direct, shall be required in any case in which in the record enables it to
restitution is required to be ordered.' meaningfully exercise its IF

sentencing authority under 18
U.S.C. § 3553, and the court
explains its finding on the record.

(B) Restitution. If the'law requires
restitution, the probation officer must
conduct an investigation and submit a ':'
report that contains sufficient
information for the court to order
restitution.

(2) Presence of Counsel. On request, the defendant's (2) Interviewing the Defendant. The probation
counsel is entitled to notice and a reasonable officer who interviews a defendant as part of a
opportunity to attend any interview of the defendant by presentence investigation must, on request, l

a probation officer in the course of a presentence give the' defendant's attorney notice and a
investigation. '- reasonable opportunity to attend the intervie I.L

(3) Nondisclosure. The report must not be submitted
to the court or its contents disclosed to anyone unless

' the defendant has consented in writing, has pleaded Ell
guilty or nolo contendere, or has been found guilty.a

Ilk~~~~~~~~~~~~~~
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(4) Contents of the Presentence Report. The (d) Presentence Report.
presentence report must contain-

(A) information about the defendant's history and (1) Application of the Sentencing Guidelines.
characteristics, including any prior criminal The presentence report must:
record, financial condition, and any circumstances
that, because they affect the defendant's behavior, (A) identify all applicable guidelines and
may be helpful in imposing sentence or in policy statements of the Sentencing
correctional treatment; Commission;
(B) the classification of the offense and of the

defendant under the categories established by the (B) calculate the defendant's offense level
Sentencing Commission under 28 U.S.C. and criminal history category;
§ 994(a), as the probation officer believes to be
applicable to the defendant's case; the kinds of (C) state the resulting sentencing range and
sentence and the sentencing range suggested for kinds of sentences available;
such a category of offense committed by such a

lx category of defendant as set forth in the (D) identify any factor relevant to:
guidelines issued by the Sentencing Commission
under 28 U.S.C. § 994(a)(1); and the probation (i) the appropriate kind of sentence, or
officer's explanation of any factors that may
suggest a different sentence - within or without (ii) the appropriate sentence within the
the applicable guideline - that would be more applicable sentencing range; and
appropriate, given all the circumstances;
(C) a reference to any pertinent policy statement (E) identify any basis for departing from the

issued by the Sentencing Commission under 28 applicable sentencing range.
U.S.C. § 994(a)(2);

(2) Additional Information. The presentence
report must also contain the following
information:

(A) the defendant's history and
characteristics, including:

(i) any prior criminal record;

(ii) the defendant's financial condition;
and

(iii) any circumstances affecting the
defendant's behavior that may be
helpful in imposing sentence or in
correctional treatment;
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(D) verified information, stated in a (B) 'verified information, stated in a
nonargumentative style, containing an assessment nonargumentative style, That assesses the in
of the financial, social, psychological, and financial, social, psychological, and
medical impact on any individual against whom medical impact on any individual against
the offense has been committed; whom the offense hasfbeen committed;
(E) in appropriate cases, information about the,

nature and extent of nonprison programs and (C), when appropriate, the, nature and extent
resources available forathe defendant; of nonprison programs land resources
(F) in appropriate cases, information sufficient available to theldefendant;

for the court to enter restitution,
,(G) any report and recOmmendation resulting (D) when the law provides for restitution,
from a study ordered by the court under 18 U.S.C. information Sufficient for a restitution J' 7
§ 3552(b); ands , b _ order;
(H) any other information required by the court.

(E) if the court orders a study under 18 $7
U.S.C. § 3552(b), any resulting report
and recommendation; and.

r ' '

(F) any other information that the court
,I ' requires.

(5) Exclusions. The presentence report must exclude: (3) Exclusions., The presentence report must
(A) any diagnostic opinions that, if disclosed, exclude the following:,

might seriously disrupt a program of ' ,
rehabilitation; (A) any diagnoses that, if disclosed, might V
(B) sources of information obtained upon a seriously disrupt a rehabilitation

promise of confidentiality; or program;
(C) any other information that, if disclosed, L

might result in harm, physical or otherwise, to the (B) any sources of information obtained
defendant or other persons. upon a promise of confidentiality; and

(C) any other information that, if disclosed L
might result in physical or other harm
the defendant or others.
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(6) Disclosure and Objections. (e) Disclosing the Report and Recommendation.

(A) Not less than 35 days before the sentencing (1) Time to Disclose. Unless the defendant has
hearing - unless the defendant waives this consented in writing, the probation officer
minimum period - the probation officer must must not submit a presentence report to the
furnish the presentence report to the defendant, court or disclose its contents to anyone until
the defendant's counsel, and the attorney for the the defendant has pleaded guilty or nolo
Government. The court may, by-local rule or in contendere, or has been found guilty.
individual cases, direct that the probation officer
not disclose the probation officer's (2) Minimum Required Notice. The probation
recommendation, if any, on the sentence. officer must give the presentence report to the

defendant, the defendant's attorney, and an
L , ! attorney for the government at'least 35 days

before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the

L probation officer not to disclose to anyone
other than the court the officer's
recommendation on the sentence.

L.
(B) Within 14 days after receiving the (f) Objecting to the Report.

presentence report, the parties shall communicate
in writing to the probation officer, and to each (1) Time to Object. Within 14 days after receiving
other, any objections to any material information, the presentence report, the parties must state in
sentencing classifications, sentencing guideline writing any objections, including objections to
ranges, and policy statements contained in or material information, sentencing guideline
omitted from the presentence report. After ranges, and policy statements contained in or
receiving objections, the probation officer may omitted from the report.
meet with the defendant, the defendant's attorney,
and the attorney for the Government to discuss (2) Serving Objections. An objecting party must
those objections. The probation officer may also provide a copy of its objections to the
conduct a further investigation and revise the opposing party and to the probation officer.
presentence report as appropriate.

(3) Action on Objections. After receiving
objections, the probation officer may meet

L with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as
appropriate.
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(C) Not later than 7 days before the sentencing (g) Submitting the Report. At least 7 days before
hearing, the probation officer must submit the sentencing, the probation officer must submit to the
presentence report to the court, together with an court and to the parties the presentence report and V
addendum setting forthany unresolved an addendum containing any unresolved objections,
objections, the-grounds for those objections, and the grounds for those objections, and the probation
the probation ,officer's corimepts, on the officer's' comments onpthem. ''
objections.IAt the, sametime, the probation officer i
must furnish the revisions of the presentence {h) N(4iee4Possible Departure from Sentencing
report and the addendum to the defendant, the , G, idelines. ,jBefore the court tnay depart from the
defendant's counselp and, the attorney ,for the applipab1le isentencing range on a ground not
Government y , identlfied for depaire either 4in the presentence

report or in a party's prehearing submission, the j
(D) Except f6r any iunresolved objection under court must ,give the parties reasonablc,notice that it
subdivi'sion (b)(6)(B); ,,the 'court may, at the E is contplating such a departre. The notice must
hearing, acc~e~pt tthe presentence report as its , speciy an ground on w thich te court is r
findings of fact. For good cause shown, the court contemplating a departre. I
mayallow ainew 9 bjeetion tobe-raised at any
time before irnp'oingsentence. , L

p,

LI
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(c) Sentence. (i) Sentencing.
(1) Sentencing Hearing. At the sentencing hearing,

the court must afford counsel for the defendant and for (1) In General. At sentencing, the court:
the Government an opportunity to comment on the
probation officer's determinations and on other matters (A) must verify that the defendant and the
relating to the appropriate sentence, and must rule on defendant's attorney have read and
any unresolved objections in the presentence report. discussed the presentence report and any

The court may, in its discretion, permit the parties to addendum to the report;L introduce testimony or other evidence on the
objections. For each matter controverted, the court (B) must give to the defendant and an
must make either a finding on the allegation or a attorney for the government a written
determination that no finding is necessary because the summary of- or summarize in camera
controverted matter will not be taken into account in, - any information excluded from the
or will not affect, sentencing. A written record of presentence report under Rule 32(d)(3)
these findings and determinations must be appended to on which the court will rely in
any copy of the presentence-report made available to sentencing, and give them a reasonable
the Bureau of Prisons. opportunity to comment on that

information;
(2) Production of Statements at Sentencing
Hearing. Rule 26.2(a)-(d) anid (f) applies at a (C) must allow the parties' attorneys to
sentencing hearing under this rule. If a party elects not comment on the probation officer's
to comply with an lorde under Rule 26.2(a) to deliver a determinations and other matters relating
statement to the rmdvant, the court may not consider the to an appropriate sentence; and
affidavit or testimony of the witness whose statement
is withheld. (D) may, for good cause, allow a party to

make a new objection at any time before
sentence is imposed.

L .
(2) Introducing Evidence; Producing a

Statement. The court may permit the parties to
introduce evidence on the objections. If a
witness testifies at sentencing, Rule 26.2(a)-
(d) and (f) applies. If a party fails to comply
with a Rule 26.2 order to produce a witness's
statement, the court must not consider that
witness's testimony.
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(3) Imposition of Sentence. Before imposing sentence, the (3) Court Determinations. At sentencing, the
court must: court:

(A) verify that the defendant and the defendant's
counsel have read and discussed the presentence (A) may accept any undisputed portion of the
report made available under subdivision presentencereport as a finding of fact;,
(b)(6)(A). If the court has received information
,excluded from the presentence report under (B) must , for any disputed portion of the
subdivision (b)(5) the court -in lieu of making presentence report or other controverted
that information available - must summarize it matter rule ion the dispute or
in writing, if the, information will be relied on in determine that a rujing is unnecessary
determining sentence. either because the matter will not affect

sentencing or because the court will not
consider the.matter in sentencing; and

,(C) must append atcopy of the court's
determinations under this rule to any
copy of the presentence report made
available to the, Bureau of Prisons. L

The court must also give the defendant and the (4) Opportunity to Speak.
defendant's counsel a reasonable opportunity to ,
comment on that information; (A) By a Party. Before imposing sentenced V
(B) afford defendant's counsel an opportunity to the court must:

speak on behalf of the defendant;
(C) address the defendant personally and (i) provide the defendant's attorney a

determine whether the defendant wishes to akeopportunity to speak on the
a statement and topresent any information in! defendant's behalf;
mitigation of the sentence;
(D) afford the attorney for the Government n (ii) address the defendant personally in

opportunity, to speak equivalent to that of the order to permit the defendant to
defendant's counsel to speak to the court; speak or present any information to

mitigate the sentence; and 3

(iii) provide an attorney for the
government an opportunity to speak
equivalent to that of the defendan s

4 attorney. 3eC
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(B) By a Victim. Before imposing sentence,
(E) if sentence is to be imposed for a crime of the court must address any victim of a

violence or sexual abuse, address the victim crime of violence or sexual abuse who is
personally if the victim is present at the present at sentencing and must permit
sentencing hearing and determine if the victim the victim to speak or submit any
wishes to make a statement or present any information about the sentence.
information in relation to the sentence. Whether or not the victim is present, a

victim's right to address the court may
L be exercised by the following persons if

present:

(i) a parent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court's summary of (C) In Camera Proceedings. Upon a party's
information under subdivision (c)(3)(A) may be in motion and for good cause, the court
camera. Upon joint motion by the defendant and the may hear in camera any statement made
attorney for the Government, the court may hear in under Rule 32(i)(4).
camera the statements - made under subdivision
(c)(3)(B), (C), (D), and (E) -by the defendant, the
defendant's counsel, the victim or the attorney for the
government.

. ,
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(5) Notification of Right to Appeal. After imposing (j) Defendant's Right to Appeal.
sentence in a case which has gone to trial on a plea of
not guilty, the court must advise the defendant of the (1) Advice of a Right to Appeal.
right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to (A), Appealing a Conviction. If the
appeal Ithe sentenceand of the right of the person who defendant pleaded not guilty andwa
istinable to paythe costb fani'appeal to apply~for leave convicted, after sentencing the court
to appeal in forrna pauperis; If the defendant so must-advise the defendant of the right to
requests,rthe clerkof the~c~ourt !must immediately appeal the conviction.
prepare and file a notice of appeal on' behalf of the
defendant. (B) Appealing a Sentence. After sentencing _

-regardless of the defendant's plea -
the court must advise the defendant of 1
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a,
defendant who is unable to pay appeal
costs of the right to ask for permission to
appeal in forma pauperis.

(2) Clerk's Filing of Notice. If the defendant so~
requests, the clerk must immediately preparej

and file a notice of appeal on the defendant'
behalf. K

(d) Judgment. (k) Judgment.
r

(1) In General. A judgment of conviction must set (1) In General. In the judgment of conviction, th
forth the plea, the verdict or findings, the adjudicatiiocutmssefrhteplate jur vrit ~r
and the sentence. If the defendant is found not guilty the court's findings, the adjudication, and the
or for any other reason is entitled to be discharged, sentence. If the defendant is found not guilty or7
judgment must be entered accordingly. The judgment is otherwise entitled to be discharged, the court
must be signed by the judge and entered by the clerk, must so order. The judge must sign the

judgment, and the clerk must enter it.
(2) Criminal Forfeiture.Forfeiture procedures ar

goendb ue3.. (2) Criminal Forfeiture. Forfeiture proceduresar

are governed by Rule 32.2.

(e) Plea Withdrawal. If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendat shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or, by
motion under 28 U.S.C. § 2255__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling ofthe Criminal Rules to make themrmore
Lo easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

L The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in
the rule have been moved to the first section and the sequencing of the sections generally follows the procedure for
presentencing and sentencing procedures.

Revised Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in
Rule 32(a)(2). The Committee expanded the definition of victims of crimes of violence or sexual abuse to include victims

L of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee
considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess
that Tight.

Revised Rule 32(d) has been amended to more clearly set out the contents of the presentence report concerning
the application of the Sentencing Guidelines.

Current Rule 32(e), whichaddresses the ability of a defendant to withdraw a guilty plea, has been moved to
Rule I1(e).

Rule 32(h) is a new provision that reflects Burns v. United States, 501 U.S. 129,138-39 (1991). In Burns, the Court
held that before a sentencing court could depart upward on a ground, not previously identified in the presentence report
as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating such
a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id. at 135, n.4.

Revised Rule 32(i)(3) addresses changes to current Rule 32(c)(1). Under the current rule, the court is required to
"rule on any unresolved objections to thepresentencereport." The rule does not specify, however, whether that provision

L should be read literally to mean every objection that might have been made to the report or only on those objections that
might in some way actually affect the sentence. The Committee believed that a broad reading of the current rule might
place an unreasonable burden on the court without providing any real benefit to the sentencing process. Revised Rule
32(i)(3) narrows the requirement for court findings to those instances when the objection addresses a "controverted
matter." If the objection satisfies that criterion, the court must either make a finding on the objection or decide that a
'finding is not required because the matter will not affect sentencing or that the matter will not be considered at all in

iLg sentencing.

7 Revised Rule 32(i)(4)(B) provides for the right of certain victims to address the court during sentencing. As noted,
L supra, revised Rule 32(a)(2) expands the definition of victims to include victims of crimes under 18 U.S.C. §§ 2251-57

(child pornography and related offenses). Thus, they too will now be permitted to address the court.

Revised Rule 32(i)(1)(B) is intended to clarify language that currently exists in Rule 32(h)(3), that the court must
inform both parties that the court will rely on information not in the presentence report and provide them with an
opportunity to comment on the information.

Rule 32(i)(4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule
32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statements by defense counsel, the
defendant, the attorney for the government, or any victim. Under the revised rule, any party may move (for good cause)
that the court hear in camera any statement-by a party or a victim-made under revised Rule 32(i)(4).
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Finally, the Committee considered, but did not adopt, an amendment that would have required the court to rule on r
any "unresolved objection to a material matter" in the presentence report, whether or not the court will consider it in
imposing an appropriate sentence. The amendment was considered because an unresolved objection that has no impact
on determining a sentence under the Sentencing Guidelines, may affect other important'post-sentencing decisions. For '
example, the Bureau of Prisons consults the presentence report in deciding where a defendant will actually serve his or
her sentence of confinement. See A Judicial Guide to the Federal Bureau of Prisons, 11 (United States Department of r
Justice, Federal Bureau of Prisons 1,995,) (noting that "Bureau relies primarily onthe Presentence Investigator Report
.')3, And as some courtsjhave,recognized, Rxile32 was intendedito guard against adverse consequences of a statement
in thepresentence report that the court may have been found to be,, false. United States vit Velasquez, 748 F.2d 972, 974
(8th Cir. 1984) (rule designed, to protect against evil thatfalse allegation That defendant was notorious alien smuggler Li
would affect defendant' tfor years to, oiore) 's&eealsb'Unite States v. Brown, 71,5! F.2'd 387,,:389 n2 (5th Cir. 1983)
(sentelcing rteprttaffects ",L'place 4bfinbarceratin, h ahicesFforripa'role,, and rlxelationiships with social service and
correctionallagenciesafter release fro lson'h. K l K

If L , 1 u n 1 , l 1 ' '. 1 l Fi d 1 L

To avoid unduly burdening the court, the Comittee elted iot to require resolution of objections that go only to V
service of sentence; However, because of the presentence report's criticai role in post-sentence administration, counsel L
may wish to point'outito ,the~court those ttes'that atliically considered by the Bureau of Prisons in designating the
place of confinement. For example, the Bureau considers:

the type of offense, the length of sentence, the defendant's age, the defendant's release residence, the need for
medical or other special treatment, and any placement recommendation made by the court.

A Judicial Guide to the Federal Bureau of Prisons, supra, at 1 1. Further, a question as to whether or not the defendant
has a "drug problem"icould have an impaction whetherthe defendant would be eligible for prison drug abuse treatment
programs. 18 U.S.C.,§ 362 1(e) (Substance ,abuse treatment).

If counsel objects to; material in 'the presentence report that could affect the defendant's service of sentence, the
court may resolve the objection, but is not required to do so. ' '

REPORTER'S NOTES

In publishing the "style" changes to the Federal' Rules of Criminal Procedure, the Committee decided to publish
separately any rule that' includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the benchi and, th bar anyproposed amendments that the Committee believes will result C

in significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32, the Committee decided to
also propose a substaritive change that would limit1 te occasions that-the sentencing-judge would have to rule on
unresolved objections to'the presentence reort. v Thversio nof Rule '32 is being published simultaneously in a separate
pamphlet.
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Rule 32.1. Revocation or Modification of Probation or Rule 32.1. Revoking or Modifying Probation or
L Supervised Release. Supervised Release

ci(a) Revocation of Probation or Supervised Release. (a) Initial Appearance.
(1) Preliminary Hearing. Whenever a person is held

in custody on the ground that the person has violated a (1) Person In Custody. A person held in custody
condition of probation or supervised release, the for violating probation or supervised release
person shall be afforded a prompt hearing before any must be taken without unnecessary delay
judge, or a United States magistrate who has been before a magistrate judge.
,given the authoritypursuant to 28 U.S.C. § 636 to
conduct such hearings, in order to determine whether (A) If the person is held in custody in the

L, > there is probable cause to hold the person for a district where an alleged violation
revocation hearing. The person shall be given occurred, the initial appearance must be

in that district.
](A) notice of the preliminary hearing and its

purpose and of the alleged violation; (B) If the person is held in custody in a
(B) an opportunity to appear at the hearing and district other than where an alleged

L present evidence in the person's own behalf; violation occurred, the initial appearance
(C) upon request, the opportunity to question must be in that district, or in an adjacent

V '' witnesses against the person unless, for good; district if the appearance can occur more
cause, the federal magistrate decides that justice promptly there.
does not require the appearance of the witness;T 4 and (2) Upon a Summons. When a person appears in
(D) notice of the person's right to be represented response to a summons for violating probation

by counsel. or supervised release, a magistrate judge must
E ] proceed under this rule.

The proceedings shall be recorded stenographically or
by an electronic recording device. If probable cause is (3) Advice. The judge must inform the person of
found to exist, the person shall be held for a revocation the following:

L , hearing. The person may be released pursuant to Rule
46(c) pending, the revocation hearing. If probable (A) the alleged violation of probation or

4 cause is not found to exist, the proceeding shall be supervised release;
dismissed.

(B) the person's right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel; and

(C) the person's right, if held in custody, to a
preliminary hearing under Rule
32.1(b)(1).

(4) Appearance in the District With Jurisdiction.
If the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing - either originally or by
transfer of jurisdiction - the court must

___________________________________________________ proceed under Rule 32.1 (b)(e).
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ML,
(5) Appearance in a District Lacking

Jurisdiction. If the person is arrested or
appears in a district that does not have
jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(A) 'if the alleged violation occurred in the
district of arrest, conduct a preliminary
i'hearingunder Rule 32.1(b) and either: >

(i) transfer th'e person to the district 1
that has jurisdictibo, ifthe judge p I
finds probable cause to believe that
a violation occurred; or-

(ii) dismiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable caus'e to believe that a
violation o'ccurred; or

(B) if the alleged violation did not occur ink
the district of arrest,!transfer the person]
to the district that has jurisdiction if: F

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and Li

(ii) the judge finds that the person is te
same person named in the warrant L

(6) Release or Detention. The magistrate judgeF
may release or detain the person under 18 C

U.S.C. § 3143(a) pending further proceeding
The burden of establishing that the person will
not flee or pose a danger to any other person Sr v
to the community rests with the person. U)

(b) Revocation.

(1) Preliminary Hearing.

(A) In General If a person is in custody f
violating a condition of probation or
supervised release, a magistrate judge r
must promptly conduct a hearing to L
determine whether there is probable
cause to believe that a violation
occurred. The person may waive the
hearing.
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(B) Requirements. The hearing must be
recorded by a court reporter or by a

LI suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation, and
the person's right to retain counsel
or to request that counsel be
appointed if the person cannot
obtain counsel;

(ii) an opportunity to appear at the
hearing and present evidence; and,

(iii) upon request, an opportunity to

question any adverse witness,
unless the judge determines that the
interest of justice does not require|
the witness to appear.

(C) Referral. If the judge finds probable
cause, the judge must conduct a

7 revocation hearing. If the judge does not
find probable cause, the judge must
dismiss the proceeding.

(2) Revocation Hearing. The revocation hearing, (2) Revocation Hearing. Unlessiwaived by the
unless waived by the person, shall be held within person, the court must hold the revocation
a reasonable time in the district of jurisdiction. hearing within a reasonable time in the district
The person shall be given: having jurisdiction. The person is entitled to:
(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person; (A) written notice of the alleged violation;
(C) an opportunity to appear and to present

L evidence in the person's own behalf, (B) disclosure of the evidence against the
(D) the opportunity to question adverse person;

witnesses; and
(E) notice of the person's right to be represented (C) an opportunity to appear, present

by counsel. evidence, and question any adverse
witness unless the court determines that
the interest of justice does not require
the witness to appear; and

(D) notice of the person's right to retain
counsel or to request that counsel be
appointed if the person cannot obtain
counsel.
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(b) Modification of Probation or Supervised Release. A (c) Modification. L
hearing and assistance of counsel are required before the C

terms or conditions of probation or supervised release can be (1) In General. Before modifying the conditions
modified, unless the relief to be granted to the person on of probation or supervised release, the court
probation or supervised release upon the person's request or must hold a hearing, at which the person has "I
on the court's owntmotion is favorable to the person, and the the right to counsel.,'-
attorney for the governrnent,, after having been given notice
of the proposed reliefaand a reasonable opportunity to object, (2) Exceptions. A hearing is not required if:
has not objected. An extension of the term of probation or
supervised release is not favorable to the person for the (A) the person waives the hearing; or
purposes of this rulei,, -.

(B) the relief sought is favorable to the
person and does not extend the term ofl1.
probation or of supervised release; and l

(C) an attorney for the government has
received notice of the relief sought, has
had a reasonable opportunity to object,
and has not done so.

(d) Disposition of the Case. The court's disposition 6,f
the case is governed by 18 U.S.C. § 3563 and :{

§ 3565 (probation) and § 3583 (supervised release .

(c) Production of Statements.
(1) In General. Rule 26.2(a)-(d) and (f) applies at any (e) Producing a Statement. Rule 26.2(a)-(d) and

hearing under this rule. applies at a hearing under this rule. If a party fails io
(2) Sanctions for Failure to Produce Statement. If a comply with a Rule 26.2 order to produce a

party elects not to comply with an order under Rulir witness's statement, the court must not consider
26.2(a) to deliver a statement to the moving party, the witness's testimony.
court may not consider the testimony of a witness
whose statement is withheld.

COM E NOTE 7
I

The language of Rule 32.1 has been amended, as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminol gy consistent throughout the rules. These changes are intended | l
to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expaided. The Committee believed that it was important to spell outs q
more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification
of probation or supervised release. To that end, some language formerly located in Rule 40 has been moved to revised
Rule 32. 1. -Throughout the rule, the terms "magistrate jlug,'and "court" (see revised Rulel1(b)(Definitions)) are used l
to reflect that in revocation cases, initial proceedings inboth felony and misdemeanor cases will normally be conducted
before a magistrate judge, although a district judge maysoconduct them. But a districtjudgemust make the revocation
decision if the offense of conviction was a felony. See 18 U.S.C. § 3401(i) (recognizing that district judge may designate
a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).
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L Revised Rule 32.1(a)(1)-(4) is new material. Presently, there is no provision in the rules for conducting initial
appearances for defendants charged with violating probation or supervised release-although some districts apply such

C procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best
to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with
violating conditions of probation or supervised release.

L, The Committee is also aware that, in some districts, it is not the practice to have an initial appearance for a
revocation ofprobation or supervised release proceeding. Although Rule 32.1 (a) will require such an appearance, nothing
in the rule prohibits a court from combining the initial appearance proceeding, if convened consistent with the "without

LA unnecessary delay" time requirement of the rule, with the preliminary hearing under Rule 32.1 (b)."

'Revised Rule 32.1(a)(5) is derived from current Rule 40(d).

Revised Rule 32.1 (a)(6), which is derived from current Rule 46(c), provides that the defendant bears the burden
of showing that he or she will not flee or pose a danger pending a hearing on the revocation of probation or supervised
release. The Committee believes that the new language is not a substantive change because it makes no change in
practice.

L q Rule 32.1 (b)( 1 )(B)(iii) and Rule 32.1 (b)(2)(C) address the ability of a releasee to question adverse witnesses at the,
preliminary and revocation hearings. Those provisions recognize that the court should apply ia balancing test at the'
hearing itself when considering the releasee's asserted right to cross-examine adverse witnesses. The court is to balance.
the person's interest in the constitutionally guaranteed right to confrontation against the government's good cause for
'denying it. See, e.g.,"Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Conito, 177 F.3d 1166 (9th Cir.
1999); United States v. Walker, 117 F.3d 417 (9th Cir. 1997); United States v. Zentgraf, 20 F.3d 906 (8th Cir. 1994).

Rule 32.1 (c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised
C release, Although that language is new to the rule, the Committee believes that it reflects current practice.

LI The remainder of revised Rule 32.1 is derived from the current Rule 32.1.

LLI
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Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a (a) Notice, to the Defendant. A court must not enter a

judgment of forfeiture in a criminal proceeding unless the judgment of forfeiture in a criminal proceeding

indictment or information contains notice to the defendant unless the rindictment or information contains notice

that the government will seek 'the forfeiture 'fprofperty as to the defendant that the government will seek the

part of any sentende in accordance with the 'applicable forfeiture of property ,as part of any Psentence in

statute. 'I i accordance with the applicable statute. l

(b) Entry of Preliminary Order of Foreiture, PPost (b) Entering a Preliminary Order of Forfeiture. v
Verdict Hearing.

(1) In General. As soon as practicable after a
(1) As, soon as practicable after entering ,guilty verdict or verdict or finding of guilty, or after a plea of

accepting ,a plea of guiltyor nol contendere ,on any count in 'guilty or nolo contendere is accepted, on any
an indictment or information' with regard to which criminal count in an indictment or information
forfeiture is sought, the court shall determine what property- regarding which criminal forfeiture is sought,

Js subject lto forfeiturekund¢ ther applicable statute. ff the court must determine what property is
forfeiture of spepific pperty is sought, the court shall 'subject to forfeiture under the applicable
determinel, whether he , goernment has esta lished the statute. If the government seeks forfeiture of
requisite nexusbetween, the property and offense. If the specific property,, the court must determine
government seeks a" perIonalf oney judgmnetagainst the whether the government has established the L

defendant, >het court shall deaItine the anount of money requisite nexus between the property and the

that the defendant will be ordered to pay. The court's offense. If the government seeks a personal
determination may be based nlevidence ahrpady in the money judgment, the court must determine the
record, including any "rittenpllea agreemei orEif the amount of nioney that the defendant will be
forfeitureis contested, on eviderce or informaion presented ordered to pay. The cour's determination may

by the parties at a hearing after the verdict oid finding of guilt. be, based on evidence already in thejrecord, U
(2). If the court finds that property is subj'ect to forfeiture, including any written plea agreement or, if the
it shall promptly enter a preliminary order of forfeiture forfeiture is contested, on evidence or
setting forth the amount 'pf any, money judgmneit or directing information presented by the parties at a L

the forfeiture of specific property without regard to any third hearing after the' verdict or finding of guilt.
party's interest in all or part of it. Determining whether a
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under
Rule 32.2(c).

(3) The entry of a preliminary order of forfeiture (2) Preliminary Order. If the court finds that
authorizes the Attorney General (or a designee) to seize the property is subject to forfeiture, it must
specific property subject to' forfeiture; to conduct any promptly enter a preliminary order of
discovery the court considers proper in identifying, locating, forfeiture setting forth the amount of any
or disposing of the property; End to commence proceedings money judgment or directing the forfeiture of
that comply with any statutes governing thirdlparty rights. specific property without regard to any third
At sentencing-or at any time before, sentencing if the party's interest in all or part of it. Determining l)
defendant consents-the order of forfeiture becomes final as whether a third party has such an interest must
to the defendant and shall be made a part of the sentence and be deferred until any third party files a claim in |

included in the judgment. The court may include in the an ancillary proceeding under Rule 32.2(c).
order of forfeiture conditions reasonably necessary to
preserve the property's value pending any appeal. |
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(3) Seizing Property. The entry of a preliminary
order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the

L property; and to commence proceedings that

comply with any statutes governing third-party
rights. At sentencing - or at any time before

L sentencing if the defendant consents - the
order of forfeiture becomes final as to the
defendant and must be made a part of the,
sentence and be included in the judgment. The
court may include in the order of forfeiture
conditions reasonably necessary to preserve

L the property's value pending any appeal.

(4) Upon a party's request in a case in which a jury returns (4) Juqy Determination. Upon a party's requiest

L T¢ a verdict of guilty, the jury shall determine whether the in a case in which a jury returns a verdict of
government has established the requisite nexus between the guilty, the jury must determine whether the

erty and the offense committed by the defendant. government has established the requisite nexus
between the property and the offense
committed by the defendant.

(c) Ancillary Proceeding; Entering a Final Orderof
L lh(c) Ancillary Proceeding; Final Order of Forfeiture. Forfeiture.

(1) If, as prescribed by statute, a third party files a petition
asserting an interest in the property to be forfeited, the court (1) In General If, as prescribed by statute, a third

L I W shall conduct an ancillary proceeding but no ancillary party files a petition asserting an interest in the
proceeding is required to the extent that the forfeiture property to be forfeited, the court must conduct
consists of a money judgment. an ancillary proceeding, but no ancillary

proceeding is required to the extent that the
(A) In the ancillary proceeding, the court may, on forfeiture consists of a money judgment.

motion, dismiss the petition for lack of standing, for failure
to state a claim, or for any other lawful reason. For purposes (A) lInthe ancillary proceeding, the court
of the motion, the facts set forth in the petition are assumed may, on motion, dismiss the petition for

C I to be true. lack of standing, for failure to state a
L i (B) After disposing of any motion filed under Rule claim, or for any other lawful reason.

32.2(c)(l)(A) and before conducting a hearing on the For purposes of the motion, the facts s't
petition, the court may permit the parties to conduct forth in the petition are assumed to be
discovery in accordance with the Federal Rules of Civil true.
Procedure if the court determines that discovery is necessary
or desirable to resolve factual issues. When discovery ends, (B) After disposing of any motion filed
a party may move for summary judgment under Rule 56 of under Rule 32.2(c)(1)(A) and before
the Federal Rules of Civil Procedure. conducting a hearing on the petition, the

court may permit the parties to conduct
,discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.L When discovery ends, a party may move
for summary judgment under Federal

tL Rule of Civil Procedure 56.
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(2) When the ancillary proceeding ends, the court shall (2) Entering a Final Order. When the ancillary A
enter a final order of forfeiture by amending the preliminary proceeding ends, the court must enter a final
order as necessary to account for any third-party rights. If no order of forfeiture by amending the LA
third party files a timely, claim, the preliminary order preliminary order as necessary to account for
becomes the final order of forfeiture, if the court finds that any third-party rights. If no third party files a
the defendant (or any combination of defendants convicted timely petition, the preliminary order becomes
in the case) had an interest inthneproperty that is forfeitable the final order of forfeiture if the court finds
underthe applicable statute. The`defendantnay not object that the defendant (or any combination of
to the entry of the final order of forfeiture on the ground that defendants convicted in the case) had an
the property belongshlin whole or in part, toia codefendant or interest in the property that is forfeitable under
third party, noprinay a third party objectlto the final order on the applicable statute. The defendant may not
the. ground that the4hirdl party had an interest in the property. object to the entry of the final order on the
(3)X If multiple ¢third-,party pttions are filed in the same ground that the property belongs, in whole ort.
case, anlorder ldisfiissinmgiorgraing one petition is not in part, to a codefendant or third party; nor
appealable until rulings ae imade onall petitions, unless& the may a third party object to the final order on
court determin-sii..at thee'is no 'justreason ifor delay. 'the ground that the third party had an interest,
(4) W ain isino pafrt of'sentencing. in the property.

4 121 11, z t1 iril4~ [ i~le -p r',l i h1klty~ 1 1r ! 1 IC
'j i slilil jl'tH lqj jlj 'I !!iN, 10!l' ''! t N ' N (3) Multiple Petitions. If multiple third-party

petitionsare filed in the same case, an order,
dismissing or granting one petition is not
appealable until rulings are made on all the
petitions, unless the court determines that there
is no just reason for delay.

I (4) Ancillary Proceeding Not Part of Sentencing
An ancillary proceeding is not part of ,

sentencing. L
(d) Stay Pending Appeal. If a defendant appeals fro:

(d) Stay Pending Appeal. If a defendant appeals from a a conviction or an order of forfeiture, the court mE 1
conviction or order of forfeiture, the court may stay the order stay the order of forfeiture on terms appropriate tor~i
of forfeiture on terms appropriate to ensure that the proIer ensure that the property remains available pendin
remains available pending appellate review. A stay doe not appellate review. A stay does not delay the
delay the ancillary proceeding or the determination of a third ancillary proceeding or the determination of a thicJ
party's rights orinterests. If the courtrules in favor of pny party's rights or interests. If the court rules in favor
third party while an appeal is pending, the court may amend of any third party while an appeal is pending, the r
the order of forfeiture but shall, not transfer an court may amend the order of forfeiture but must
interest to a third party until the decision on appeal becomes not transfer any property interest to a third party 1
final, unless the defendant consents in writing or on the until the decision on appeal becomes final, unless C

record. the defendant consents in writing or on the recorde
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(e) Subsequently Located Property; Substitute (e) Subsequently Located Property; Substitute
7 | Property. Property.

(1) On the government's motion, the court may at
any time enter an order of forfeiture or amend an existing (1) In General. On the government's motion, thev | order of forfeiture to include property that: court may at any time enter an order of

(A) is subject to forfeiture under an existing order of forfeiture or amend an existing order of
forfeiture but was located and identified after that order was 'forfeiture to include property that:
entered; or

(B) is substitute property that qualifies -for forfeiture (A) is subject to forfeiture under an existing
under an applicable statute. order 'of forfeiture but was located and

identified after that order was entered; or

(B) is substitute property that qualifies for
forfeiture under an applicable statute.

Li| (2) If the government shows that the property is subject (2) Procedure. If the government shows that the
to forfeiture under Rule 32.2(e)(1), the court shall: property is subject to forfeiture under Rule

(A) enter an order forfeiting that property, or amend an 32.2(e)(1), the court must:
existing preliminary or final order to include it; and

(B) if a third party files a petition claiming an interest (A) enter an order forfeiting that property, or
in the property, conduct an ancillary proceeding under Rule amend an existing preliminary or final
i 32.2(c). order to include it; and

(3) There is no right to trial by jury under Rule 32.2(e).
(B) if a third party files a petition claiming

an interest in the property, conduct an
ancillary proceeding under Rule 32.2(c).

(3) Jury Trial Limited. There is no right to jury
trial under Rule 32.2(e).

COMMITTEE NOTE

The language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

L
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Rule 33. New Trial Rule 33. New Trial

On a defendant's motion, the court may grant a new trial to (a) Defendant's Motion. Upon the defendant's C

that defendant if the interests of justice so require. If trial motion, the court may vacate any judgment and
was by the court without a jury, the court may- on grant a new trial if the interest of justice so requires.
defendant's motion for new trial- vacate the judgment, take If the case was tried without a jury, the court may F
additional testimony, and direct the entry of a new judgment. take additional testimony and enter a new judgent. L

A motion for -a new trial based on newly discovered evidence
may be made only within three years afterlthe verdict or' 1,(b) Time to File.
f'inding of guilty But if an appeal iS pending, the court may
grant the otion oly onreanod of the case. A motion for a (1) Newly Discovered Evidence. Any motion for
new tal based on any other gi~bunds may be made only a new trial grounded on newly discovered
Cwithin 7 days after the verdict or finding of guilty or within evidence must be filed within 3 years after the LF
such f ' time asthe coumay fix during the 7-day verdict or finding of guilty. If an appeal is
period. ' ,2' pending, the court may not grant a motion for a )

I pk 'oS 1'l ' Wdt \1l '1' ltriq!tq+ 1, l 45 F ' new trial until the appellate court remands the
case.

(2) Other Grounds. Any motion for a new trial
grounded on any reason other than newly
discovered evidence must be filed within 7
days after the verdict or finding of guilty, or
within such further time as the court sets

l_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ during-the 7-day period.

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

L)
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lr | Rule 34. Arrest of Judgment Rule 34. Arresting Judgment
L The court on motion of a defendant shall arrest judgment if (a) In General. Upon the defendant's motion or on its

the indictment or information does not charge an offense or own, the court must arrest judgment if:.
if the court was without jurisdiction of the offense charged.L The motion in arrest of judgment shall be made within 7 (1) the indictment or information does not charge
days after verdict or finding of guilty, or after plea of guilty an offense; or
or nolo contendere, or within such further time as the court

iL a may fix during the 7-day period. (2) the court does not have jurisdiction of the
charged offense.

(b) Time to File. The defendant must move to arrest
judgment within 7 days after the court accepts a

r. 0verdict or finding of guilty, or after a plea of guilty
or nolo contendere, or within such further time as
the court sets during the 7-day period.

COMMITTEE NOTE

The language of Rule 34 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.
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Li

Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall (a) Definition. For purposes of this rule, "sentencing" F
correct a sentence that is, determined on appeal under 18 means the entry of judgment. L |
U.S.C. 3742 to have been imposed in violation of law, to
have been imposed as a result of an incorrect application of (b) ,Correcting Clear Error. Within 7 days after !

the sentencing guidelines, or to be unreasonable, upon sentencing, the court may correct a sentence that J

remand of the case to the court- resulted from' arithmetical, technical, or other clear

error. M
(1) for imposition of a sentence in accord with the

findings of the court of appeals; or

(2) for further sentencing proceedings if, after such LI
proceedings, the court determines that the originall

sentence was incorrect.

(b) Reduction of Sentence for Substantial Assistance. If (c) Reducing a Sentence for Substantial Assistancel

the Government so moves within one year after the sentence

is imposed, the court may reduce a sentence to reflect a !(1) In General. Upon the government's motion

defendant's subsequent, substantial assistance in made within one year after sentencing, the l
investigating or prosecuting another person in accordance court may reduce a sentence if:

with the guidelines and policy statements issued by the

Sentencing Commission under 28 U.S.C. § 994. The court (A) the defendant, after sentencing, provided

may consider a government motion to reduce a sentence substantial assistance in investigating or EJ

made one year or more after the sentence is imposed if the prosecuting another person; and

defendant's substantial assistance involves information or,

evidence not known by the defendant until one year or miore (B) reducing the sentence accords with the |
after sentence is imposed. In evaluating whether substantial Sentencing Commission's guidelines and Li

assistance has been rendered, the court may consider the policy statements.

defendant's pre-sentence assistance. In applying this |
subdivision, the court may reduce the sentence to a level (2) Later Motion. The court may consider a L
below that established by statute as a minimum sentence. government motion to reduce a sentence made

more than one year after sentencing if the m
defendant's substantial assistance involved la
information not known to the defendant until

more than one year after sentencing. |

U
(3) Evaluating Substantial Assistance. In

evaluating whether the defendant has provided |l
substantial assistance, the court may consider L

the defendant's presentence assistance.

(4) Below Statutory Minimum. When acting

under Rule 35(b), the court may reduce the

sentence to a level below the minimum

sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The

i court, acting within 7 days after the imposition of sentence,

may correct a sentence that was imposed as the result of

arithmetical, technical, or other clear error.
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COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them moreL @ easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). Congress added that rule, which currently
addresses the issue of the district court's actions following a remand on the issue of sentencing, in the Sentencing Reform

7 Act of 1984, Pub. L. No. 98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides
L detailed guidance on the various options available to the appellate courts in addressing sentencing errors. In reviewing

both provisions, the Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the
subject matter, and second, it is not necessary to address an issue that would be very clear to a district court following

Ly a decision by a court of appeals.

In the place of current Rule 35(a), the Committee has inserted a definition of sentencing, to indicate that for the
purposes of Rule 35, "sentencing" means the entry of the judgment. In the current version of Rule 35(c), the sentencing
court is authorized to correct errors in the sentence if the correction is made within seven days of the imposition of ther sentence. Although the term "imposition of sentence" was not defined in the rule, the courts that addressed the issue were
split. The majority view was that the term meant the oral announcement of the sentence and the minority view was that
it meant the entry of the judgment. See United States v. Aguirre, 214 F.3d 1122, 1124-25 (9"' Cir. 2000) (discussion of
Rule 35(c) and citing cases). The Committee was persuaded that the more appropriate term in the context of Rule 35,
was the term "sentencing" and that it should be defined as the point when judgment is entered. Although the Committee
recognizes that the amendment may cause a change in practice (at least in those circuits that read current Rule 35(c) to

7 meanthe oral announcement ofthe sentence) that approach makes Rule 35 consistent with otherrules, including the Rules
of Appellate Procedure, which treat the entry of the judgment as the triggering event for appellate timetables.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 was one of those rules. Another version of Rule 35, which includes
a substantive change, is presented in the "substantive" package.

L

r-
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Rule 36. Clerical Mistakes. Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the After giving any notice it considers appropriate, the
record and errors in the record arising from oversight or court may at any time correct a clerical error in a
omission may be corrected by the court at any time and after judgment, order, or other part of the record, or correct an
such notice, if any, as the court orders. error in the record arising from oversight or omission. [

COMMITTEE NOTE [2

The language of Rule 3 6 has been amended as part of the general restyling of the Criminal 'Rules to make them more
easily 'understood andid"to'niake style and terminology consistent throughout the rules. ''These changes are intended to be 7
stylistic only.
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If|| VIII. APPEAL

L Rule 37. Taking Appeal. [Abrogated 1968.1 Rule 37. [Reserved]

L

[n 11 |Rule 38. Stay of Execution' Rule 38. Staying a Sentence or a Disability

, (a) Stay of Execution. A sentence of death shall be stayed (a) Death Sentence. The court must stay a death
__ if an appeal is taken from the conviction or sentence. sentence if the defendant appeals the conviction or

sentence.

(b) Imprisonment., A sentence of imprisonment shall be (b) Imprisonment.
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal (1) Stay Granted. If the defendant is released
pursuant to Rule 9(b) of the Federal Rules of Appellate pending appeal, the court must stay a sentence
Procedure. If not stayed, the court may recommend to the of imprisonment.

CL j Attorney General that the defendant be retained at, or
transferred to, a place of confinement near the place of trial (2) Stay Denied; Place of Confinement. If the

i i l or the place where an app'allis to be heard, for a period, defendant is not released pending appeal, the
reasonably necessary to pelmit the defendant to assist in the court may recommend to the Attorney General
preparation of an appeal to the court of appeals. that the defendant be confined near the placed

p of the trial or appeal for a period reasonably

L necessary to permit the defendant to assist inm
preparing the appeal.

7 E (c) Fine. A sentence to pay a fine or a fine and costs, if an (c) Fine. If the defendant appeals, the district court, or
L appeal is taken, may be stayed by the district court or by the the court of appeals under Federal Rule of

court of appeals upon such terms as the court deems proper. Appellate Procedure 8, may stay a sentence to pay a
The court may require the defendant pending appeal to fine or a fine and costs. The court may stay theL deposit the whole or any part of the fine and costs in the sentence on any terms considered appropriate and
registry of the district court, or to give bond for the payment may require the defendant to:
thereof, or to submit to an, examination of assets, and it may
make any appropriate order to restrain the defendant from (1) deposit all or part of the fine and costs into the
dissipating such defendant's,assets. district court's registry pending appeal;

(2) post a bond to pay the fine and costs; or

(3) submit to an examination concerning the
L. defendant's assets and, if appropriate, order the

defendant to refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an (d) Probation. If the defendant appeals, the court may
appeal from the conviction or sentence is taken. If the stay a sentence of probation. The court must set the
sentence is stayed, the court shall fix the terms of the stay. terms of any stay.
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L)
(e) Notice to Victims and Restitution. A sanction imposed (e) Restitution and Notice to Victims.

as part of the sentence pursuant to 18 U.S.C. 3555 or 3556
may, if an appeal of the conviction or sentence is taken, be (1) In General. If the defendant appeals, the [
stayed by the district court or by the; court of appeals upon district court, or the court of appeals under
such terms as the court finds appropriate. The court may Federal Rule of Appellate Procedure 8, may
issue such orders as may-be reasonably necessary to ensure stay - on any terms considered appropriate- l
compliance with the sanction upon disposition of the appeal, any sentence providing for restitution under 18
including the6entering of at estraining order or an injunction U.S.C. § 355 6 or notice under 18 U.S.C.
or requiring a deposit in whole ojin -part of the monetary §3555. -
amount~involved into, the registry of the district court or, .. ,
execution of a;perfoq ance bond. ' p (2) Ensuring Compliance., Te court may issue

any order reasonably necessary to ensure i
compliance with a restitution order or notice
after disposition of an appeal, including:

(A) a restraining order;

(B) an injunction;

(C) an order requiring the defendant to
deposit all or part of any monetary
restitution into the district court's
registry, or M

(D) an order requiring the defendant to posl a
bond. e i

(f) Disabilities. A civil or employment disability arisin f) Forfeiture. A stay of a forfeiture order is governed
under a Federal statute by reason of the defendant's by Rule 32.2(d).
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such (g) Disability. If the defendant's conviction or a;
terms as the court finds appropriate. The court may enter a sentence creates a civil or employment disabilir
restraining order or an injunction, or take any other action under federal law, the district court, or the court of
that may be reasonably necessary to protect the interest appeals under Federal Rule of Appellate Procedure
represented by the disability pending disposition of the 8, may' stay the disability pending appeal on any
appeal. terms considered appropriate. The court may issue

any order reasonably necessary to protect the
interest represented by the disability pending '
appeal, including a restraining order or an
injuncton. Ji7

[! ~~~~~~~~~~~~~~~Li
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COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Ha The reference to Appellate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and
its deletion was not intended to be substantive in nature.

K
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||Rule 39. Supervision of Appeal [Abrogated 19681 Rule 39. [Reserved]

L
IX. SUPPLEMENTARY AND SPECIAL TITLE VIII. SUPPLEMENTARY AND

PROCEEDINGS SPECIAL PROCEEDINGS [
Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear in Another

District .

(a) Appearance Before Federal Magistrate Judge. If a (a) In General. If a person is arrested under a warrant
person is arrested in a district other than that in which the issued in another district for failing to appear - as r
offense is alleged to have been committed, that person shall required by the terms of that person's release under L!
be taken without unnecessary delay before the nearest 18 U.S.C. §§ 3141-3156 or by a subpoena -the
available federal magistrate judge, in accordance with the person must be taken without unnecessary delay F
provisions of Rule 5. Preliminary proceedings concerning before a magistrate judge in the district of the arrest. L
the defendant shall be conducted in accordance with Rules 5
and 5. 1, except that if no preliminary examination is held (b) Proceedings. The judge must proceed under Rule
because an indictment has been returned or an information 5(c)(3) as applicable. E
filed or because the defendant elects to have the preliminary
hearing conducted in the district in which the prosecution is (c) Release or Detention Order. The judge may
pending, the person shall be held to answer upon a finding modify any previous release or detention order E
that such person is the person named in the indictment, issued in another district, but must state in writing
information, or warrant. If held to answer, the defendant the reasons for doing so. 7
shall be held to answer in the district court in which the
prosecution is pending - provided that a warrant is issued L
in that district if the arrest was made without a warrant-
upon production of the warrant or a certified copy thereof. Al
The warrant or certified copy may be produced by facsimile
transmission.

(b) Statement by Federal Magistrate Judge. In addition to ,
the statements required by Rule 5, the federal magistrate
judge shall inform the defendant of the provisions of Rule
20. L
(c) Papers. If a defendant is held or discharged,, the papers

in the proceeding and any bail taken shall be transmitted to E
the clerk of the district court in which the prosecution is
pending.
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(d) Arrest of Probationer or Supervised Releasee. If a
person is arrested for a violation of probation or supervised
release in a district other than the district having jurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge shall:

- (1) Proceed under Rule 32.1 ifjurisdiction over the
person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged
violation occurred in that district, and either (i) hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person's release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was
issued.

(f) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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COMMITTEE NOTE Lp

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 40 has been completely revised. The Committee believed that it wouldlbe much clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or-t
modification of probation or supervised release). Accordingly, current Rule 40(a), has been relocated in Rules 5 and 5.1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule'5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1 (a)(5). The first sentence of current Rule 40(e) is now located
in revised Rule 40(a). The second sentence of current Rule 40(e) is now inr'eised Rule 40(b) ard current Rule 40(f) is l
revised Rule 40(c).

it
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i Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a (a) Scope and Definitions.
federal law enforcement officer or an attorney for the
government, a search warrant authorized by this rule may be (1) Scope. This rule does not modify any statute
issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance
record within the federal district, for a search of property or and execution of a search warrant in special

X for a person within the district and (2) by a federal circumstances.
magistrate judge for a search of property or for a person
either within or outside the district if the property or person

7 is within the district when the warrant is sought but might
L move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply
under this rule:

(A) "Property" includes documents, books,
papers, any other tangible objects, and
information.

V (B) "Daytime" means the hours between
6:00 a.m. and 10:00 p.m. according to
local time.

K (C) "Federal law enforcement officer"
means a government agent (other than
an attorney for the government) who is
engaged in enforcing the criminal laws
and is within any category of officers
authorized by the Attorney General to
request a search warrant.
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',E(b) Authority to Issue a Warrant. At the request of,
a federal'law enforcement officer or an attorney
for the government: L

(1) a magistrate judge with authority in the
district - or if none is reasonably available,
a judge of a state' court of record in the
district '- 'has authority to issue aw;warrant io
search for and seize a person or property K

'located within the district; and

(2) a magistrate judge withauthority in the'
district has authority to issue a warrant for a |

person or property outside the district if the
person or property is located within the K
district when the warrant is issued but might
move or be moved outside the district before
the warrant is executed. V

(b) Property or Persons Which May be Seized With a (c) Persons or Property Subject to Search or
Warrant. A warrant may be issued under this rule to search Seizure. A warrant may be issued for any of the l
for and seize any (1) property that constitutes evidence of the following:
commission of a criminal offense; or (2) contraband, the
fruits of the crime, or things otherwise criminally possessedc (1) evidence of a crime;
or (3) property designed or intended for use or which has
been used as the means of committing a criminal offense; or (2) contraband, fruits of crime, or other items

[(4) person for whose arrest there is probable cause, or who is illegally possessed;
unlawfully restrained.

(3) property designed for use, intended for use,
or used in committing a crime; or X

(4) a person to be arrested or a person who is
unlawfully restrained. F7
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(c) Issuance and Contents. (d) Obtaining a Warrant.
(1) Warrant Upon Affidavit. A warrant other than a

warrant upon oral testimony under paragraph (2) of this (1) Probable Cause. After receiving an
subdivision shall issue only on an affidavit or affidavits affidavit or other information, a magistrate
sworn to before the federal magistrate judge or state judge judge or a judge of a state court of record
and establishing grounds for issuing the warrant. If the must issue the warrant if there is probable
federal magistrate judge or state judge is satisfied that the cause to search for and seize a person or
grounds for the application exist or that there is probable property under Rule 41 (c).
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or (2) Requesting a Warrant in the Presence of aL person to be seized and naming or describing the person or Judge.
place to be searched. The finding of probable cause may
be based upon hearsay evidence in whole or in part. Before (A) I+Warrant on an Affidavit. When a
ruling on al request for a warrant the federal magistrate federal law enforcement officer or an
judge or state judge may requite !the affiant to appear attorney for the government presents
personally and may examime under oath the affiant and any an affidavit in support of a warrant, the a

witnesses the affiant may produce, provided that such judge may require the affiant to appear
proceeding shall be taken down by a court reporter or personally and may examine under
recording equipment and made part of the affidavit. oath the affiant and any witness the

affiant produces.

(B) Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base afT warrant on sworn testimony if doing so
is reasonable under the circumstances.

(C) Recording Testimony. Testimony I
taken in support of a warrant must be

d recorded by a court reporter or by a
suitable recording device, and the
judge must file the transcript or
recording with the clerk, along withL any affidavit.

" The warrant shall be directed to a civil officer of the United
!States authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President of the

r United States.

It shall command the officer to search, within a specified
period of time not to exceed 10 days, the person or place
named for the property or person specified. The warrant
ishall be served in the daytime, unless the issuing authority,
by appropriate provision in -the warrant, and for reasonable
cause shown, authorized its execution at times other than
-daytime. It shall designate a federal magistrate judge to
whom it shall be returned.
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(2) Warrant Upon Oral Testimony. (3) Requesting a Warrant by Telephonic or
(A) General Rule. If the circumstances make it Other Means. ,

reasonable to dispense, in whole or in part, with a written u
affidavit, a Federal magistrate judge may issue a warrant (A) In General. A magistrate judge may
based upon sworn testimony comiunicated~by telephone issue-a warrantbased on information
or other appropriate means,. including facsimile communicated by telephone or other '
transmission. , appropriate means, including facsimile

transmission.

(B) Application. The person who is requesting the
warrant shall prepare a docurment to betknown as a (B) Recording Testim'ony. Uponlearning
duplicate original warrant and shall read such duplicate that an applicant is requesting a, 1
original warrant, verbatim, to the Federal magistrate judge. warrant,' a magistrate judge must:
The Federal magistrate judge shall enter, verbatim, what is i

so read to such magistrate judgelon a document to be (i) place underoath the applicant
known as the original warrant The Federal magistrate and any person on whose
judge may' direct thaty the warrant be modified. testimony the application is

' et l S he lo 1 1 based; and ,

- I A d11a ;1(ii) make a verbatim record of the L
conversation with a suitable
recording device, if available, or
by a court reporter, or in writing. L)

(C) Issuance. If the Federal magistrate judge is satisfied '

that the circumstances are such as to make it reasonable to
dispense with a written affidavit and that the grounds for '

the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the issuance of a warrant by directing the person e C

requesting the warrant to sign the Federal magistrate
i judge's name on the duplicate original warrant. The

Federal magistrate judge shall; immediately sign the V
original warrant and enter on the face of the original
warrant -the exact time when the warrant was ordered to be
issued. The finding ofprobable'cause fora warrant upon

oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit. -L

'- . F1 , ,

Er
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L I_
(D) Recording and Certification of Testimony. When a (C) Certifying Testimony. The magistrate

caller informs the Federal magistrate judge that the purpose judge must have any recording or court
of the call is to request a warrant, the Federal magistrate reporter's notes transcribed, certify the
judge shall immediately place under oath each person transcription's accuracy, and file a
whose testimony forms a basis of the application and each copy of the record and the
person applying for that warrant. If a voice recording transcription with the clerk. Any
device is available, the Federal magistrate judge shall written verbatim record must be signed
record by means of such device all of the call after the by the magistrate judge and filed with

X caller-informs the Federal magistrate judge that the purpose the clerk.
of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made. (D) Suppression Limited. Absent a finding
If a voice recording device is used or a stenographic record of bad faith, evidence obtained from a
made, the Federal magistrate judge shall have the record warrant issued under Rule 41(d)(3)(A)
transcribed, shall certify the accuracy of the transcription, is not subject to suppression on the
and shall file a copy of the original record and the ground that issuing the warrant in that
transcription with the court!. Ifoa longhand verbatim record manner was unreasonable under the
is made, the Federal magistrate judge shall file a signed circumstances.
copy with the court.

K copi(E) t Contents lT contents of a warrant upon oral (e) Issuing the Warrant.

testirnony' shalLTbe the same as the contents of a warrant
upon affidavit. (1) In General. The magistrate judge or a judge

of a state court of record must issue theK i warrant to an officer authorized to execute it.

(2) Contents of the Warrant. The warrant must
identify the person or property to be
searched, identify any person or property to
be seized, and designate the magistrate judge
to whom it must be returned. The warrant

must command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good

L cause expressly authorizes execution at
another time; and

(C) return the warrant to the magistrate
V__ __ ___ __ __ ___ __ ___ __ __ ___ __ ___ __ _ judge designated in the warrant.

VPage #137-



(F) Additional Rule for Execution. The person who (3) Warrant by Telephonic or Other Means. If
executes the warrant shall enter the exact time of execution a magistrate judge decides to proceed under,
on the face of the duplicate original warrant. Rule 41(d)(3)(A), the following additional

procedures apply:

,(A) Preparing a Proposed Duplicate
Original Warrant. The applicant must
,prepare a "proposed duplicate original
warrant" and must read or otherwise
transmit the contents of that document
,verbatim to the magistrate judge.

(B) Preparing an, Qriginal Warrant. The
magistrate judge must enter the
contents of the proposed duplicate I
original warrant into an original L
,warrant.

(C) Modifications. The magistrate judge
may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify LL

lthe original warrant.

(G) Motion to Suppress Precluded. Absent a finding of (D) Signing the Original Warrant and the

bad faith, evidence obtained pursuant to a warrant issued Duplicate Original Warrant. Upon
under this paragraph is not subject to a motion to suppress determining to issue the warrant, the f
-on the ground that the circumstances were not such as to magistrate judge must immediately
make it reasonable to dispense with a written affidavit. sign the original warrant, enter on its

face the exact time it is issued, and
direct the applicant to sign the judge's
name on the duplicate original warrant.
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(d) Execution and Return with Inventory. The officer (f) Executing and Returning the Warrant.
taking property under the warrant shall give to the person
from whom or from whose premises the property was taken a (1) Noting the Time. The officer executing the.
copy of the warrant and a receipt for the property taken or warrant must enter on its face the exact date

C shall leave the copy and receipt at the place from which the and time it is executed.
property was taken.

(2) Inventory. An officer present during the
execution of the warrant must prepare and .
verify an inventory of any property seized.
The officer must do so in the presence of
another officer and the person from whom,
or from whose premises, the property was
.taken. If either one is not present,, the officer
must prepare and verify the inventory in the
presence of at least one other credible
person.

(3) Receipt. The officer executing the warrantmust:

(A) give a copy of the warrant and a
LI ,receipt for the property taken to the

person from whom, or from whose
premises, the property was taken; or

(B) leave a copy of the warrant and receipt
at the place where the officer took the
property.

The return shall be made promptly and shall be accompanied (4) Return. The officer executing the warrant
by a written inventory of any property taken. The inventory must promptly return it - together with a'
shall be made in the presence of the applicant for the warrant copy of the inventoryT*- to the magistrate
and the person from whose possession or premises the I judge' designated on the warrant. The judge
property was taken, if they are present, or in the presence of mustlon request, give a copy of the

X , at least one credible person other than the applicant for the I inventory to the person from whom, or from
warrant or the person from whose possession or premises the whose premises the property was taken andL property was taken, and shall be verified by the officer. The to the applicant for the warrant.
federal magistrate judge shall upon request deliver a copy of

Sthe inventory to the person from whom or from whose

F premises the property was taken and to the applicant for the|
1[warrant.|

r
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(e) Motion for Return of Property. A person aggrieved by (g) Motion to Return Property. A person aggrieved
an unlawful search and seizure or by the deprivation of by an unlawful search and seizure of property or
property may move the district court for the district in which by the deprivation of property may move for the-
the property was seized for the return of the property on the property's return. The motion must be filed in~the,
ground that such person is entitled to lawful possession of district where the property was seized. The court
the property. The court shall receive evidence on any issue must receive evidence on any factual issue
of fact necessary to thedecision of the motion. If the motion necessary to decide the motion. If it grants the
is granted, the property shall be returned to the movant, motion, the court must return the property to the
although reasonable c}nditions may be imposed to protect movant, but may impose reasonable conditions to I
access and use of he property 1in subse~quent proceedings. If protect access to the property and its use in later see
a motion for returti of propet is ihade or comes on for proceedings.
hearing in he district o4ral after indktment or

-information is filed,,Jt s`ll4 btatedalso asia motion to
suppress iunderORile& 1it _________1_1______________________________

Mojetion to Su~ press 11 [ [!00,
(f) 1AMotion to SuppI riofi to rtess evidence (h) Motion to Suppress. A defendant may move to

may be made in the courtof the distict of trial as providedo suppress evidence in the court where the trial will
in Rule 12. I, occur, as Rule 12 provides. iL

(g) Return of Papers to Clerk. 'The federal magistrate (i) Forwarding Papers to the Clerk. The
judge before whom the warrant is returned shall attach to the magistrate judge to whom the warrant is returned
warrant a copy of the return, inventory and all other papers must attach to -the warrant a copy of the return, of
in connection therewith and shall file them with the clerk of the inventory, and of all other related papers and
Ithe district court for the district in which the property was must deliver them to the clerk in the district where
seized. ' the property was seized.

(h) Scope and Definitions. This rule does not modify any'-
act, 'inconsistent with it, regulating search, seizure and the d.

issuance and execution of search warrants in circumstances
Nfor which special provision is made The term "property"is
used in this rule to irclude documents, books, papers and any
other tangible'objects. The te"rmI"daytime" is used in this
rule mean hours frpn 6:00' a.n.1to 0 0:00 p.m. according to
|local time. The phrase 'efedera'Tlawv enforcement officer" is!
used in this rule to ean any go vernment agent, other than
an attorney for the government as defined inRule 54(c), why
is engaged in the enforcement of the criminal laws and is l

within any category of officers authorized by the Attorney
General to requestlthe issuance of a,,search warrant.

COMMITTEE NOTE 2
The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them [

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as otherwise noted below. Rule 41 has been completelyreorganized to make
it easier to read and apply its key provisions.
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Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause,
has been deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law.,
See Advisory Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule
4 in 1974. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited referenceL to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant's prior
criminal'record, which clearly may be 'considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressedin Rule,
1 101(d)(3), Federal Rules-of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
apply to "preliminary examinations in criminal cases,.. . issuance of warrants for arrest, criminal summonses,,andL i search warrants .7... The Advisory Committee Note accompanying that rule recognizes that: "The nature of the
proceedings makes application of the formal rules of evidence inappropriate andimpracticable." The Committee,
did not intend to make any substantive changes in practice by deleting'thereference to hearsay evidence.

Current Rule 41(d) provides that the officer taking the property ,under the Warrant must provide a receipt for
the property and complete an inventory. The revised rule indicates that the inventory may be completed by an
officer present during the execution of the warrant, and not necessarily the, officer actually executing the, warrant.,

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes whatit considered at least one major substantive change. The purpose for this
,separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes, in current practice. Rule 41 is one of those rules. Another version of Rule 41,
which includes a substantive change that would permit a judgeto issue a warrant for a covert entry for purposes,

C of noncontinuous observation, is being published simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal (a) Disposition After Notice. Any person who
contempt except as provided in subdivision (a) of this rule commits criminal contempt may be punished for
shall be prosecuted on notice. The notice shall state the time' that contempt after prosecution on notice.
and place of hearing, allowing a reasonable time for the , ,,
preparation of the defense, and shall state the essential facts (1) Notice. The court'must givelthe person
constituting the criminal contempt'carged and describe it as notice in open court,"in an order td show
such. The notice shall be given orallyby lthe judge in open ' cause, or in an arrest order. The, notice must: V
court in the presence of thedefendant or, on appliation of F r'i F

the United State's attorney or of~i attorn, ey atppointed by the '(A)`l l state the timeand place "of the trial;
court forithatlpurposelby'an drder toshlow',caus&eokfh brder , " I

of arrest. The 'defendant is' entitled t' a trial 'by jurh in any K (B) allov' ' de'fedant d reasonable time ON

case in which"ln cof toireglso qprcdes. Jhe 'dhfodant ' ' prepare a defensedan'
is entitled to admisni'llto bailiasiprovided intliierius If '' JI
the cont'eMpt charged involves disrespect tot r criticism of a (C) state the essential facts constituting the
judge, that 'Jdge' iA ' at it'fhetrial or charged 'criminal contempt and
hearing leotiWphsrei dnfehdisnxt![pi po$!`` a ver'dit describe it 'as 'such.
or findi g' ot'g'uiii'h So0t shhal0lhtrah 4rd&fixig the I, ' [ ,1 N

punishment (2) Appointing a Prosecutor. The court must
request that the contempt be prosecuted by
an attorney for the government, unless the
interest ofjdstice' requ'ires the appointment
of anothe 'attorriiey. , If the government
declines'the request, the court must appoint
another atrney to prosecute the contempt.

(3) Trial ad Disposition 'A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
-law so provides and must be released or
detained 'as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified V
from presiding at the contempt trial or
hearing unless,the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any
punished summarily if the judge certifies that the judge saw other provision of these rules, the court (other
or heard the conduct constituting the contempt and that it than a magistrate judge) may summarily punish a
was committed in the actual presence of the court. The order person who compiits criminal contempt in its
of contempt shall recite the facts and shall be signed by the presence if the judge saw or heard the
judge and entered of record. contemptuous conductland so certifies; a

magistrate judge may summarily punish a person
as provided in 28 U.S.C. § 636(e). The contempt l
order must recite the facts, be signed by the judge,
and be filed with'the clerk.
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout ,the rules. These changes are
intended to be stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for, conducting a criminal contempt
proceeding. The current rule implicitly recognizes that an attorney for the government may be involved, in the
prosecution of such cases. Revised Rule 42(a)(2) now explicitly addresses the appointment, of a "prosecutor" and

a; ' adopts language to reflect the holding in Young v. United States ex reL Vuitton, 481 U.S. 787 (1987)., In that case
the Supreme 'Court indicated that ordinarily the court should request that an attorney for the government prosecute
the contempt; only if that request is denied, should the court appoint a private prosecutor. The rule envisions that
a disinterested counsel should be appointed to prosecute the contempt.

Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing
contempt in the court's presence without regard to whether other rules, such as Rule 32 (sentencing procedures),
might otherwise apply. Sele.g., United States v. Martin-Trigona, 759 F.2d' 1017 (2d Cir. 1985). Further, Rule

v 42(b) has been amended' t6' recognize the contempt powers, of a court (other than a magistrate judge) and a
magistrate judge.

Lage.-143.
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X. GENERAL PROVISIONS TITLE IX. GENERAL PROVISIONS v
Rule 43. Presence of the Defendant Rule 43. Defendant's Presence

(a) Presence Required. The defendant shall be present at (a) When Required. Unless this rule provides
the arraignment, at the time of the plea, at every stage of the otherwise, the defendant must be, present at:
trial including the impaneling of the jury and the return of .'
the verdict and at the imposition ofsentence, except as ,1) 'the initial appearance, the arraignment, and 7
otherwise provided by this rdie.,' 'T' " the plea, I " ,

Q 'I Ir ] lxj >dfill Istrir 1 1!.' .I ii: tu 1 H' 1(2) sage,, incdiuunrijury 1inepanelmenLt

I and the return of the verdict; and',

'(3) sentencing.

(b) Continued Presence Not Required. The further ' (b) When Not Required. A defendant need not be V
progress of the trial to, and including the return of the verdict, , present under any of the following circumstances:
and the imposition of sentence, will not be prevented and the
defendant will be considered to have waived the right to be (1) Organizational Defendant. The defendant LI
present whenever a defendant, initially present at trial, or is an organization represented by counsel
having pleaded guilty or nolo contendere, who is present.

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the (2) Misdemeanor Offense. The offense is
court of the obligation to remain during the trial), punishable by fine or by imprisonment for 7

(2) in a noncapital case, is voluntarily absent at the not more than one year, or both, and with the
imposition of sentence, or defendant's written consent, the court

(3) after being warned by the court that disruptive permits arraignment, plea, trial, and
conduct will cause the removal of the defendant from the sentencing to occur in the defendant's
courtroom, persists in conduct which is such as to justify absence.
exclusion from the courtroom.

(3) Conference or Hearing on a Legal
Question. The proceeding involves only a
conference or hearing on a question of law. £7

(4) Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.
§ 3582(c).
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(c) Presence Not Required. A defendant need not be (c) Waiving Continued Presence.

present:

L (1) when represented by counsel and the defendant is an (1) In General. A defendant who was initially
organization, as defined in 18 U.S.C. § 18; present at trial, or who had pleaded guilty orL (2) when the offense is punishable by fine or by nolo contendere, waives the right to be
imprisonment for not more than one year or both, and the present under' the following circumstances:
court, with the written consent of the defendant, permits

Sq arraignment, plea, trial, and imposition of sentence in the (A) when the defendant is voluntarily
defendant's absence; absent after the trial has begun,

(3) when the proceeding involves only' a conference or regardless of whether the court
hearing upon a question of law; or informed the defendant of an

(4) when the proceeding involves a reduction or obligation to remain during trial;
correction of sentence under Rule 35(b) or (c) or 18 U.S.C.
§ 3582(c). l (B) in a noncapital case, when the

defendant is voluntarily absent during
sentencing; or

(C) when the court warns the defendant
that it will remove the defendant from
the courtroom for disruptive behavior,
but the defendant persists in conduct
that justifies removal from the,
courtroom,,

(2) Waiver's Effect. ,If the defendant waives the
right to be preset the trial may proceed to

completion, including the verdict's return
and sentencing, during the defendant's
absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

RE PORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 43 was one of those rules. Anotherxversion of Rule 43,
which recognizes that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedings,
is included in the "substantive" package.

L
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Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

(a) Right to Assigned Counsel. Every defendant who is, (a) Right to Appointed Counsel. A defendant who
unable to obtain counsel shall be entitled to have counsel is unable to obtain counsel is entitled to have
assigned to represent that defendant at every stage of the counsel appointed to represent the defendant at

proceedings from initial appearance before the federal every stage'of the proceeding from initial L
magistrate judge, or the ,court through appeal, unless the appearance through appeal, unless the defendant
defendant waives such appointment. waives this right

(b) Assignment Procedure.' the procedures for (b) Appointment Procedure.' Federala4awiand local
implementing theght set u in 'lsubdivision (a) shall be court rules govern the procedure for implemeniting a

those provided by law nd bylcal rules of court established the righft tocoiunsel.
pursuant thereto.

(c), JointIRepresentation. Whenever two or more (c) Inquiry Into Joint Representation. F
defendants have been jointly charged pursuant to Rule 8(b)
or have been joined for trial pursuant to Rule 13, and are (1) Joint Representation. Joint representation
represented by the same retained or assigned counsel or by occurs when:
retained bo assigned cdunsel who are associated in the
practicelofilaWi the courti shall proriptly inquire with respect (A) two or more defendants have been 1!

to such jointrepres~erntaionnd shall personally advise eachll charged jointly under Rule 8(b) or
defendant Hof the frigt to the lffective assistance of counsel, thave been joined for trial under Rule
including separate reptesenatibtli Jniess it appears that 13; and
there is good cause tobelieve of interest is likely
to arise, th 0 cou1i Mshsure as may be (B) the defendants are represented by the
appropriae pi sprsigt tocounsel. samej counsel, or counsel who are

associated in law practice.

(2) Court's Responsibilities in Cases of Joint

Representation. The court must promptly
inquire about the propriety of joint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate
representation. Unless there is good cause to
believe that no conflict of interest is likely to
arise, the court must lake appropriate
measures to protect each defendant's right to
counsel.

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them L
more easily'understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. '

Revised Rule 44 now refers to the "appointment" of counsel, rather than the, assignment of counsel; the
Committee believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term
"retained or assigned" hasbeen deleted as being unnecessary, without changing the court'sresponsibility to conduct L
an inquiry where joint representation occurs.

P -
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Rule 45. Time Rule 45. Computing and Extending Time

(a) Computation. In computing any period of time the (a) Computing Time. The following rules apply in
day of the act or event from which the designated period of computing any period of time specified in these
time begins to run shall not be included. The last day of the rules, any local rule, or any court order:
period so computed shall be included, unless it is 'a Saturday,
a Sunday, or a legal holiday, or, when the act to be done is (1) Day -of the Event Excluded. Exclude the
the filing of some paper in court, a day on which weather or day of the act, event, or default that begins
other conditions have made the office of the clerk of the the period.

L district court inaccessible, in which event the period runs
until the end of the next day which is not one of the (2) Exclusion from Brief Periods. Excluder aforementioned days. When a period of time prescribed or, intermediate Saturdays, Sundays, and legal

L allowed is less than 11 days, intermediate Saturdays, holidays when the period is less than 11
Sundays and legal holidays shalllbe excluded in the days.
computation. As used in these rules, "legal holiday"
includes New Year'ss Day, Birthday of Martin Luther King, (3) Last Day. Include the last day of the period
Jr., Washington's Birthday, Mem orial Day, Independence unless it is a Saturday, Sunday, legal holiday,

$ Day, Labor Day, Columbus Day, Veterans Day, or day on which weather or other conditions
Thanksgiving Day, Christmas Day, and any other day make the clerk's office inaccessible. When
appointed 'as a holiday by' the President or the Congress of the last 'day is excluded, the period runs until
the United States, or by the state in which the district court is the'end of the next day that is not a Saturday,
held. Sunday, legal holiday, or day when the

clerk's office is inaccessible.'

(4) "Legal Holiday"Defined. As used in this
rule, "legal holiday" means the day set aside
by statute for observing:

(A) New Year's Day;

(B) Martin Luther King, Jr.'s Birthday;

(C) Washington's Birthday;

L (D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

(HI) Veterans' Day;

(1) Thanksgiving Day; and

(J) . Christmas Day.

(K) "Legal holiday" also includes any
other day declared a holiday by the
President, the Congress, or the state
where the district court is held.
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(b) Enlargement. When an act is required or allowed to (b) Extending Time.
be done at or within a specified time, the court for cause ' I .
shown may at any time in its discretion (1) with or without (1) In General. When an act must or may be
motion or notice, order the period enlarged if request done within a specified period,' the court on
therefor is made before the expiration of the period its own may extend the time, or for good
originally prescribed or as extended by a previous order or cause may do so on a party' s motion made':
(2) upon motion madeafter the`expiration of the specified
period permit the act to be done if the failure to act was the (A) before the originally prescribed or
result of excusable neglect,'but the coud may not extend the previously extended time expires; or
time for taking any action under Rules 29 33, 34 and 35,
except to the extent and under ithe conditions stated in them. (B) after the time expires if the party failed

exceptl4.Aulb,', a .,b , i, Fi f~ , pat al]to act because of excusable neglect.

(2) Exceptions. The court may not extend the
time to take any action under Rules 29, 3'3,'
34, and 35, except as stated in those rules L

1(c) Unaffected by Expiration of Term.] Rescinded Feb.
28, 1966, eff. July 1, 1966.

(d) For Motions; Affidavits. A written motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before
the time specified for the hearing unless a different period is
fixed by rule or order of the court. For cause shown such an
order may be made on ex parte application. When a motion
is supported by an affidavit, the affidavit shall be served with
the motion; and opposing affidavits may be served not lessi
than 1 day before the hearing unless the court permits them j
to be served at a later time.

(e) Additional Time After Service by Mail. Whenever l (c) Additional Time After Service. When these I
party has the right or is required to do an act within a rules permit or require a party to act within a
prescribed period after the service of a notice or other pap specified period after a notice or a paper has been
upon that party and the notice or other paper is served by served on that party, 3 days are added to the
mail, 3 days shall be added to the prescribed period. period if service occurs in the manner provided

under Federal Rule of Civil Procedure 5(b)(2)(B),
(C), or (D).

COMMIyTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them J
more easily understood and to-make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. ' s atn

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new K
paragraph (D) added to Rule 5(b) of the Federal Rules| of Civil Procedure, including - with the consent of the

person served - service by electronic means. The means of service authorized in civil actions apply to criminal
cases under Rule 49 (b). -

Rule 45(d), which governs the timing of written metions and affidavits, has been moved to Rule 47.
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Rule 46. Release from Custody Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.
|trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.
3144.

(b) Release During Trial. A person released before trial (b) During Trial." A person released before trial
shall continue on release during trial under the same terms 'continues on release during trial under the sameF and conditions as were previously imposed unless the court terms and conditions. But the court may order

| determines that other terms and conditions or termination of ' different terms and conditions or terminate the
release are necessary to assure such person's presence during 'release if necessary to ensure that the person will
the trial or to assure that such person's conduct will not be present during trial or that the person's conduct
L obstruct the'orderly and expeditious progress of the trial. will not obstruct the orderly and expeditious

progress of the trial.

(c) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions
for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending
expiration of the time allowed for filing notice of appeal, sentencing or appeal. The burden of establishing
shall be in accordance with 18 U.S.d. § 3143. The burden of that the'defendant will not flee or pose a danger to
establishing that the defendant will not flee or pose a danger any other person or to the community rests with
to any other person or to the community rests with the the defqndant.
defendant.

(d) Pending Hearing on a'Violation of Probation
or Supervised Release. Rule 32.1 (a)(6) governs

LoV. release' pending a 'hearing on a violation of
probation or supervised release.

(d) Justification of Sureties. Every surety, except a (e) Surety; 1he court must not approve a bond
corporate surety which is approved as provided by law, shall unless any surety appears to be qualified. Every
justify by affidavit and may be required to describe in the surety, except a legally approved corporate surety,
affidavit the property by which the surety proposes to justify must demonstrate by affidavit that its assets are
and the encumbrances thereon, the number and amount of adequate., The court may require lthe affidavit to
other bonds and undertakings for bail entered into by the describe the following:
surety and remaining undischarged and all the other

L | liabilities of the surety. No bond shall be approved unless (1) the property that the surety proposes to use
the surety thereon appears to be qualified. as security;

(2) any encumbrance on that property;

(3) the number and amount of any other
L | undischarged bonds and bail undertakings

the surety has issued; andL ______________________________________________ (4) any other liability of the surety.

L
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(e) Forfeiture. (f) Bail Forfeiture.

(1) Declaration. If there is a breach of condition of a (1) Declaration. The court must declare the bail
bond, the district court shall declare a forfeiture of the bail. forfeited if a condition of the bond is

breached.
(2) Setting Aside. The court may direct that a forfeiture

be set aside in -whole or in part, upon such conditions as the (2) Setting Aside. The court may set aside in,
court may impose, if a person released upon an execution whole or in part a bail forfeiture upon any
of an appearance bond witha surety is subsequently condition the court may impose if: v
surrendered by the surety into, custody or if it otherwise
appears.that justice does not reqere the forfeiture. (A) the surety later surrenders into custody .,

theperson released on the surety's
appearance bond; or

(B) it appears that justice does not require
bail forfeiture.

(3) Enforcement. Whenaforfeiturehas notbeenset (3) Enforcement. i
aside, the court shall on motion enter a judgment of default
and execution may issue thereon. By entering into a bond (A) Default Judgment and Execution. If it
the obligors submit to the jurisdiction of the district court does not set aside a bail forfeiture, the ,
and irrevocably appoint the clerk of the court as their agenit court must, upon the government's
upon whom any papers affecting their liability may be motion, enter a default judgment.
served. Their liability may be enforced on motion without v
the necessity of an independent action. , The motion and (B) Jurisdiction and Service. By entering
such notice of the motion as the court prescribes may be into a bond, each surety submits to the
served on the clerk of the court, who shall forthwith mail 1!district court's jurisdiction and
copies to the obligors to their last known addresses. irrevocably appoints the district clerk L

as its agent to receive service of any i

(4) Remission. After entry of such judgment, the courtl filings affecting its liability.
may remit it in whole or in. part under the conditions
applying to the setting aside of forfeiture in paragraph (2) (C) Motion to Enforce. The court may, l

of this subdivision. upon the government's motion,
enforce the surety's liability without l
an independent action. The
government must serve any motion,
and notice as the court prescribes, on
the district clerk. If so served, the
clerk must promptly mail a copy to the
surety at its last known address. i

(4) Remission. After entering a judgment under
Rule 46(f)(3), the court may remit in whole

i al ' or in part the judgment under the same
conditions specified in Rule 46(f)(2).

L.
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(f) Exoneration. When a condition of the bond has been (g) Exoneration. The court must exonerate the

satisfied or the forfeiture thereof has been set aside or surety and release any bail when a bond condition
L remitted, the court shall exonerate the obligors and release has been satisfied or when the court has set aside

any bail. A surety may be exonerated by a deposit of cash in or remitted the forfeiture. The court must
the amount of the bond or by a timely surrender of the exonerate a surety who deposits cash in the

. defendant into custody. amount of the bond or timely surrenders the
defendant into custody.

(g) Supervision of Detention Pending Trial. The court (h) Supervising Detention Pending Trial.
l shall exercise supervision over the detention of defendants
and witnesses within the district pending trial for the purpose (1) In General. To eliminate unnecessary
of eliminating all unnecessary detention. The attorney for ' detention, the court must supervise the
the government shall make a biweekly report to the court detention within the district of any
listing each defendant and witness who has been held in defendants awaiting trial and of any persons

' custody pending, indictment, arraignment, or trial for a period held as material witnesses.
L in excess of ten days. As to each witness so'listed the

attorney for the government shall make a statement of the (2) Reports. An attorney for the governmentr reasons why such witness should not be released with or must report biweekly to the 'court, listing
Ly without the taking of a deposition pursuant to Rule 15(a). each material witness held in custody for

As to each defendant so listed the attorney for the more than 10 days pending indictment,
government shall make a statement of the reasons why the arraignment, or trial. For each material

F lidefendant is 'still held in custody. witn6ess !isted in the report, an attorney for
I ! the government'must state why the witness
I-.. should not be released ior without a

L. _______________________________________________ depdsitip being taken under Rulee 15(a).

(h) Forfeiture of Property. Nothing in this rule or in (i) Forfeiture of Property. The court may dispose
chapter 207 of title 18, United States Code, shall prevent the of a charged offense by ordering the forfeiture of
court from disposing of any charge by entering an order 18 U.S.C., § 3142(c)(1)(B)(xi)' property under 18
directing forfeiture of property pursuant to 18 U.S.C. U.S.C. § 3146(d), if a fine in the amount of the

Il E 3142(c)(1)(B)(xi) if the value of the property is an amount property's value would be an appropriate sentence
L | that would be an appropriate sentence after conviction of the for the charged offense.

offense charged and if such forfeiture is authorized by
statute or regulation.

(i) Production of Statements. (j) Producing a Statement.

C I (1) In General. Rule 26.2(a)-(d) and (f)'applies at a (1) In General. Rule 26.2(a)-(d) and (f) applies
detention hearing held under 18 U.S.C. § 3142, unless the at a detention hearing under 18 U.S.C.
court, for good cause shown, rules otherwise in a particular § 3142, unless the' court for good cause rules

F I case. otherwise.

(2) Sanctions for Failure to Produce Statement. If a (2) Sanctionsfor Not Producing a Statement.
party elects not to comply with an order under Rule 26.2(a) If a party disobeys a Rule 26.2 order to
to deliver a statement to the moving party, at the detention produce a witness's statement, the court
hearing the court may not consider the testimony of a must not consider that witness's testimony at
witness whose statement is withheld. the detention hearing.
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood-and to make style and terminology consistent throughout the rules. These changes are L.
intended to be stylistic only, except as'noted below.

'Although the general rule is that an appeal to a circuit court deprives the district court ofjurisdiction, Rule 46(c)
recognizes the apparent exception, tothat rule, - that the district court retains jurisdiction to decide whether the
defendant should be detained, evenif anotice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d
1475(1Oth Cir. 1996),cert. denied, 522,U.S. 1006 (1997) (initial decision of whether to release defendant pending ,
appeal is to be~made bydistrictcourt), UitedStates v. Affle 765 F.2d,944 (10thCir. 1985); Jagov. United States
District Court, 570 F.2d, 618 '(6thCir.,j 978) (release of defendantpending appeal must first be sought in district
court)., See a so Federal Rule ofApellate Procedure 9tb) and theaccormpanying Committee Note. '

Revised Rule 46(h) deletes the requirement that the attorney for the goyernment file bi-weekly reports with the
court concerning the status of any defendants inpretrial detention. The Committee believed that the requirement
was-no lpngernlecessary in lightof,$heSpeedy Trial Act provisions. 18 U.S.C. §§ 3161, et.seq. 'On the otherhand,
the requirerent, ,tht thle attoey for e g rent file repors regardig detained material witnesses has been r
retained in the eI

Rule 46(i) addresses ihe ability of a court to order forfeiture of property where a defendant has failed to appear
as required by the court. 1lang IageLW the current rule, Rule 46(h), was originally included by Congress. The
new languagehas been rstylpd with no, hange in substance or practice intended. Under this provision, the court
may onl yforfeitpertyas pernitted under 8 U.S.C. ,§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate
sentence" iscriitent with the S;ntencing Guidelines.
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Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. (a) In General. A party applying to the court for an
A motion other than one made during a trial or hearing shall order must do so by motion.
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set (b) Form and Content of a Motion. A motion-
forth the relief or order sought. It may be supported -by except when made during a trial or hearing-
affidavit. must be-in writing, unless the court permits the

party to make the motion by other means. A
motion must state the grounds on which it is
based and the relief or order sought. A motionV maybe supported by affidavit.

(c) Timing of a Motion. 7A party must serve a
written motion -other than one that the court
may-hear ex parte - and any hearing notice atV least 5 days before the hearing date, unless a rule
or court order sets a different period. For good
cause, the court may set a different period upon
ex parte application.

L (d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party must serve any

f opposing affidavit at least one day before the
________________________________________________________ hearing, unless the court permits later service.

L COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them
Ld more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

U In Rule 47(b), the word "orally" has been deleted. The Committee believed, first,,that the term should not act
as a limitation on those who are not able to speak orally and, second, a court may wish to entertain motions through
electronic or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding

L the taking of testimony during trial. In place of that word, the Committee substituted the broader phrase "by other
means."

Page -153-



|~~~~~~~~~~~~~~~
Rule 48. Dismissal Rule 48. Dismissal

(a) By Attorney for Government. The Attorney General (a) i By the Government. The government may, with a
or the United States attorney may by leave of court file a leave of court, dismiss an indictment, information,
dismissal of an indictment, information, or complaint and the or complaint. The government may not dismiss'
prosecution shall thereupon terminate. Such a dismissal may itheprosecution during trial without the U
not be filed during the trialtwithout he consent of the defendant's consent.
defendant h "I' '; 2-{

de fendanl t If l< .^Sq 4 e(b) By the Court. The court may dismiss an J
(b) By Court. If there lis unnecessary delay in presenting: indictment, information, or complaint if

the charge to the grand jury or in filing an information unnecessary delay occurs in: P
against a defendant 1wh has been held to answer't the
district co ki4, orjf thereils unnecessary delay i'n bringing a (1) presenting a charge to a grand jury;
defendant lttrihal thLe cbu miay dismiss the indictment,

inform ation or complailt. (2) filing an information against a defendant; or

____________________'__'I_____________,____________ (3) bringing a defendant to trial. C

Li

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminollbgy consistent throughout the rules. These changes are k

intended to be stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 18 U.S.C. §§
3161, et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204
F.3d 508 (4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir.
1981) (suggesting that Rule 48(b) could provide an alternate basis in an extreme case to dismiss an indictment,
withoutreference to Speedy Trial"Act); United States v. Balochi, 527 F.2d 562,563-64 (4th Cirn 1976) (per curiam) L
(Rule-48(b) is, broader in compass). In re-promulgating Rule 48(b), the Committee intends no change in the
relationship between that rule and the Speedy Trial Act.

L
* w~~~~~~~~~JI

r7
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than (a) When Required. A party must serve on every
z those which are heard ex parte, written notices, designations other party any written motion (other than one to

of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation ofr each of the parties. the record on appeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner
f by an order of the court service is required or permitted to be provided for a civil action. When these rules or a

made upon a party represented by an attorney, the service court order requires or permits service on a party
shall be made upon the attorney unless service upon the represented by an attorney, service must be made

7 party personally is ordered by the court. Service upon the on the attorney instead of the party, unless the
L attorney or upon a party shall be made in the manner court orders otherwise.

provided in civil actions.
(c) Notice of a Court Order. When the court issues

(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the
order made on a written motion subsequent to arraignment clerk must provide notice in a manner provided

l the clerk shall mail to each party a notice thereof and shall for in a civil action. Except as Federal Rule of
L make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the

the entry by the clerk does not affect the time to appeal or clerk's failure to give notice does not affect the
v relieve or authorize the court to relieve a party for failure to time to appeal, or relieve - or authorize the court
I appeal within the, time allowed, except as permitted by Rule to relieve - a party's failure to appeal within the

4(b) of the Federal Rules of Appellate Procedure. allowed time.

(d) Filing. Papers required to be served shall be filed with (d) Filing. A party must file with the court a copy of
the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper

7, civil actions. must be filed in a manner provided for in a civil
L action.

[(e) Abrogated April 27, 1995, eff. December 1, 1995]

COMMITTEE NOTE

I'd The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them
C more easily understood and to make style and terminology consistent throughout the rules.

L Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit
(but do not require) a court to provide notice of its orders and judgments through electronic means. See Federal
Rules of Civil Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule
49(b), regarding service of papers.

L
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Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition ,,

(a) Calendars. The district courts may provide for Scheduling preference must be given to criminal L
placing criminal proceedings upon appropriate calendars. proceedings as far as practicable.
Preference shall be given to criminal proceedings as far as
practicable. F

(b) Plans for Achieving Prompt Disposition of
Criminal Cases., To minimnize undue delay and to further L!
the prompt disposition of criminal -cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt dispositipn of criminal cases in accordance with I
the provisions of Chapter 2,08 of Title 18;,United States
Code. "

I COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below. l

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar,
*has been deleted. The Committee believed thlat the sentence simply stated a truism and was no longer necessary.

l | Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was
added in 1971 to meet congressional concernsmi pending legislation about deadlines in criminal cases. Provisions
governing deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The
Committee concluded that in light of those enactments, Rule 50(b) was no longer necessary. L

Li

LJ

L;
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Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are, (a) Exceptions Unnecessary. Exceptions to rulings
unnecessary and for all purposes for which an exception has or orders of the court are unnecessary.
heretofore been necessary it is sufficient that a party, at the

L time the ruling or order of the court is made or sought, makes (b) Preserving a Claim of Error. A party may
known to the court the action which that party desires the preserve a claim of error by informing the

i court to take or that party's objection to the action of the court - when the court ruling or order is made or
L court and the grounds therefor; but if a party has no sought - of the action the party wishes the court

opportunity to object to a ruling or order, the absence of an to take, or the party's objection to the court's
objection does thereafter prejudice that party. action and the grounds for that objection. If a

L party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order

L that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

L COMMITTEE NOTE

r The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them
,. more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

L. The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by
Federal Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28
U.S.C. § 2072(b), of the Rules Enabling Act, and the possibility that an argument might have been made that
Congressional approval of this rule would supersede that Rule of Evidence.

L

ret
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity, Li
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded. d

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. Alplainq error that affects substantial F
substantial rights may be noticed although they were not Trights ;may be considered even though it was notI
brought to the attention of the court. -brought to the court's attention. ai

rl;> ,tl d~q1.Il a: [ COMMITTEE NOTE L

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understoodand to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.b 1

Rule 52(b) has been amended by deleting the words,"or defect" after the words "plain error." The change is
intended to remove any ambiguity in the rule. As noted by the Supreme Court, the language "plain error or defect"
was misleading to the extent that it might be read in the disjunctive. See United States v. Olano, 507 U.S. 725, 732
(1993) (incorrect to readRule l52(b) in the disjunctive); United States v. Young, 470 U.S. 1, 15 n. 12 (1985) (use L
of disjunctive in Rule 52(b) is misleading).

Li

LP

L
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Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as otherwise provided by a statute or these
F progress of judicial proceedings or radio broadcasting of rules, the court must not permit the taking of photographs

judicial proceedings from the court room shall not be in the courtroom during judicial proceedings or the
permitted by the court. broadcasting of judicial proceedings from the courtroom.

L I

La COMMITTEE NOTE

77 The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them
L more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Although the word "radio" has been deleted from the rule, the Committee does not believe that the amendment
is a substantive change but rather one that accords with judicial interpretation applying the current rule to other
forms of broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279,
n. 5 (11th Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo.
1996) (release of tape recordings ofproceedings prohibited). Given modem technology capabilities, the Committee
believed that a more generalized reference to "broadcasting" is appropriate.

Also, althoughtherevisedrule does not explicitly recognize exceptions within the rules themselves, the restyled
rule recognizes that other rules might permit, for example, video teleconferencing, which clearly involves
"broadcasting" of the proceedings, even if only for limited purposes.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. That separate publication includes substantive amendments
to Rules 5 and 10 that would permit video teleconferencing of initial appearances and arraignments and to Rule 26
that would permit remote transmission of live testimony. Those amendments would thus impact on Rule 53.

L
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Rule 54. Application and Exception Rule 54. (Transferred)'

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mari4na
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Actof March 24, ~1976 (90~
Stat. 263)3"and in the 'District Court'of t~hViirginfIslands; in 7
the United States ,Courts, of lAppeals; ,and in the Supreme,
Court of the United States; except that the prosecution of'
offenses in the District Court of the Virgin Islands shall be
by indjctment or information as otherwiseprovided~by law.

C-

LJ

I S~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I
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'All of Rule 54 was moved to Rule 1.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate

4 judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicableK L to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
'U.S.C. Chapter 403-Juvenile Delinquency-so far as

:r they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws

L under Revised Statutes §§ 43004305, 33 U.S.C. §§ 391-
l 396, or to proceedings involving disputes between seamen
4 under Revised Statutes §§ 4079-4081, as amended, 22

U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,

| 16 U.S.C. §§ 772-772i, or to proceedings against a witness!
' | in a foreign country under 28 U.S.C. § 1784.
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(c) Application of Terms. As used in these rules the

following terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession. ,

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
,person or persons as may be authorized by the laws of Guam!
to act therein, and when applicable to cases arising under the
laws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Islands or any other person or
persons as may be authorized by the laws of the Northern
Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer, "motion to quash," "plea in
abatement," "plea in bar" and "special plea in bar," or words
tb the same effect, in any act of Congress shall be construed
|to mean the motion raising a-defense or objection provided
ain Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.

"Federal magistrate judge" means a United States 'f7
Magistrate judge as defined in 28 U.S.C. §§ 631-639, ajudge,
|6f the United States or another judge or judicial officer

pecifically empowered by statute in force in any territory or, L
Possession, the Commonwealth of Puerto Rico, or the i

District of Columbia, to perform a function to which a
Particular rule relates.

P "Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Court. I j

I "Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the

L United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C.. § 3041 to perform the functions prescribed by Rules
3, 4, and5.

"Oath" includes affirmations.
7
L, "Petty offense" is defined in 18 U.S.C. § 19.

K "State" includes District of Columbia, Puerto Rico,
territory and insular possession.

r "United States magistrate judge" means the officer
authorized by 28 U.S.C. §§ 631-639.

L COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of a general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology consistent throughout the
rules. Other provisions in Rule 54 have been deleted as being unnecessary.

L

L
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Rule 55. Records Rule 55. Records i

The clerk of the district court and each United States The clerk of the district court must keep records
magistrate judge shall keep records in criminal proceedings of criminal proceedings in the, form prescribed by the
in such form as the Director of the Administrative Office of - Director of the Administrative Office of the United, E
the United States Courts may prescribe. The clerk shall, States Courts. The clerk must enter in the records every. L i
enter in the records each order or judgment of the court and Court order, or judgment and the date of entry.
the date such entry is made.

COMMITTEE NOTE '

The language of Rule 55 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. :

Li

L)

Li
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LfRule 56. Courts and Clerks Rule 56. When Court Is Open

The district court shall be deemed always open for the (a) In General. A district court is considered always
purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returningL process and of making motions and orders. The clerk's process, making a motion, or entering an order.
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, (b) Office Hours. The clerk's office - with theL and legal holidays, but a court may provide by local rule or clerk or a deputy in attendance - must be open
order that its clerk's office shall be open for specified hours during business hours on all days except
on Saturdays or particular legal holidays other than New Saturdays, Sundays, and legal holidays.

7 Year's Day, Birthday of Martin Luther King, Jr.,
L Washington's Birthday, Memorial Day, Independence Day, (c) Special Hours. A court may provide by local

Labor Day, Columbus Day, Veterans Day, Thanksgiving rule or order that its clerk's office will be open for
f Day, and Christmas Day. specified hours on Saturdays or legal holidays
L other than than those set aside by statutefor

observing New Year's Day, Martin Luther King,
Jr.'s Birthday, Washington's Birthday, Memorial

L Day, Independence Day, Labor Day, Columbus
Day, Veterans' Day, ThanksgivingDay, and

7 I Christmas Day.

r ~ COMMITTEE NOTE

The language of Rule 5 6 has been amended as part of the general restyling of the Criminal, Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 57. Rules by District Courts Rule 57. District Court Rules

(a) In General (a) In General. L
(1) LEach district court acting by a majority of its (1) Adopting Local Rules. Each district court

district judges may, after giving appropriate public acting by a majority of its district judges
notice and an opportunity to comment, make and amend may, after giving appropriate public notice
rules governing its practice.,, Alocal ruleshall be and an o pportunity tol comment, make and
consistent with-but not tduplicative of -A cts of amend rules governing its practice. Alocal
Congress and rules adopted under 28 U.S.C. §' 2072 and[ '1:rule must be cpnsisten with a-2but not'
shall conformto any uniformnuimberingsystem dpplicative of' federal statutes andrules
prescribed by theJudicial Conference of the United adopted under 28 U.S.C. § 2072 and must 7
States. cpnform t4, any uniform numbering system LI

> i SKI f i'il [I ,, , ' al prescribed by the'Judicial Conference of the

(2) A local rule implosing a requirement of form shall'1 United States. >, [l
not beenforced *n a manner that causes a party to lose [

rightsbecause of nonwillful failure to' comply with the (2) Limiting Enforcement. A local rule
requirement-, 's ' imposing a requirement of form must not be [7lIQ1, '! 5 ' "1F'"'1, , e [ ' - enforced in a manner that causes a party to

lose rights because of an unintentional
failure to comply with the requirement. r

(b) Procedure When There Is No Controlling Law. A (b) Procedure When There Is No Controlling Law. J
judge may regulate practice in any manner consistent with, A judge may regulate practice in any manner
federal law, these rules, and local rules of the district. No consistent with federal law, these rules, and the
sanctionpor other disadvantage may be imposed for local rules of the district.- No sanction or other L
noncompliance with anyxrequirement not in federal law, disadvantage may be imposed for noncompliance
federal rules, or the local district rules unless the alleged with any requirement not in federal law, federal
violator has been furnished in the particular case with actual rules, or the local district rules unless the alleged
notice of the requirement. violator was furnished with actual notice of the

requirement before the noncompliance. [l
(c) Effective Date and Notice. A local rule so adopted (c) Effective Date and Notice. A local rule adopted

shall take effect upon the date specified by the district court under this rule takes effect on the date specified
and shall remain in effect unless amended by the district by the district court and remains in effect unless [
court or abrogated by the judicial council of the circuit in amended by the district court or abrogated by the
which the district is located. Copies ,of the rules and judicial council of the circuit in which the district
amendments so made by any district court shall upon their is located. Copies of local rules and their L
promulgation be furnished to the judicial council and the amendments, when promulgated, must be
Administrative Office of the United States Courts and shall furnished to the judicial council and the
be made available to the 'public . Administrative Office of the United States Courts j

and must be made available to the public.

L
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K COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them
L more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

7
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Rule 58. Procedure for Misdemeanors and Other Petty Rule 58. Petty Offenses and Other Misdemeanors l
Offenses

(a) Scope. (a) Scope.

(1) In General. This rule governs the procedure and (1) In General. These rules apply in petty Li
practice for the conduct of proceedings involving offense and other misdemeanor cases and on
misdemeanors and other petty offenses, and for appeals appeal to a district judge in a case tried by a

to district judges in such cases tried by United States magistrate judge, unless this rule provides L

magistrate judges. otherwise.

(2) Applicability of Other Federal Rules of (2) Petty Offense Case Without Imprisonment.
Criminal Procedure. In proceedings concerning petty In a case involving a petty offense for which

offenses for which no sentence of imprisonment will be no sentence of imprisonment will be |l

imposed the court may follow such provisions of these imposed the court may follow any provision|
rules as it deems appropriate, to the extent not of these rules that is not inconsistent with
inconsistent with this rule. hi all other proceedings the this rule and that the court considers
other rules govern except as specifically provided in this appropriate.

| rule.l
rule. (3) Definition. As used in this rule, the term

(3) Definition. The term "petty offenses for which no "petty offense for which no sentence of

sentence of imprisonment will be imposed" as used in this imprisonment will be imposed" means a
rule, means any petty offenses as defined in 18 U.S.C. § 19 petty offense for which the court determines
as to which the court determines, that, in the event of that, in the event of conviction, no sentence
conviction, no sentence of imprisonment will actually be of imprisonment will be imposed.
imposed.

(b) Pretrial Procedures. (b) Pretrial Procedure. L

(1) Trial Document. The trial of a misdemeanor may (1) Charging Document. The trial of a C

proceed on an indictment, information, or complaint or, in misdemeanor may proceed on an indictment, EL
the case of a petty offense, on a citation or violation notice. information, or complaint. The trial of a

petty offense may also proceed on a citation fl
or violation notice. L
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Li
(2) Initial Appearance. At the defendant's initial (2) Initial Appearance. At the defendant's

appearance on a misdemeanor or other petty offense initial appearance on a petty offense or other
charge, the court shall inform the defendant of: misdemeanor charge, the magistrate judge

must inform the defendant of the following:
(A) the charge, and the maximum possible

L penalties provided by law, including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties, including
restitution under 18 U.S.C.I § 3663; imprisonment, fines, any special

,L .assessment under 18 U.S.C. § 3013,
(B) the right to retain counsel; and restitution under 18 US.C.

§ 3556;
Li (C) the right to request-the appointment of counsel

if the defendant is unable to retain counsel, unless (B) the right to retain counsel;
the charge is a petty offense for which an
appointment of counsel is not required; (C) the right to request the appointment of

counsel if the defendant is unable to
(D the right to remain silent and that any retain counsel - unless the charge is a

statement made by the defendant may be used petty offense for which the
against the, defendant; appointment of counsel is not required;

(E) the right to trial, judgment, and sentencing (D) the defendant's right not to make a
before a district judge,,unless: statement, and that any statement made
(i) the charge is a Class B'misdemeanor motor- may be used against the defendant.
vehicle offense, a'Class C misdemeanor, or an

L. infraction; or (E) the right to'trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge-

Li sentencing before the magistrate judge; unless:
(F) the right to trial by jury before either a United (i) ithe charge is a petty offense; or

r" States magistrate judge or a district judge, unless the

L charge is a petty offense; and (ii) the defendant consents to trial,
judgment, and sentencing before

(r) the right to a preliminary examination in a magistrate judge;
accordance with 18 U.S.C. § 3060, and the general
circumstances under which the defendant may secure

r pretrial release, if the defendant is held in custody
and charged with a misdemeanor other than a petty
offense.

L
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(F) the right to a jury trial before either a
magistrate judge or a district judge -
unless the charge is a petty offense; U
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5. 1,
and the general circumstances, if any,
under which the defendantimay secure
pretrial release., ti

(3) Consent and Arraignment. (3) Arraignme',t ,

(A) Plea Before a United States Magistrate (A) Plea Before a Magistrate Judge. A th
Judge. A magistrate judge shall take the defendant>~smagistrate judge may take theI
plea in a Class B misdemeanor charging a motor defendant's plea in a petty offense C

vehicle-offense, a class C misdemeanor, or an case. Th eVery other misdemeanor
infraction. In every other misdemeanor case, a case, a magistrate judge may take the
magistrate judge may take the plea only if the plea only if the defendant consents C-
defendant consents either in writing or orally on the either in iv jing or on ,the record to be
record to be tried before the magistrate judge and tried be'f tr al magistrate judge and
specifically waives trial before a district judge. The specifically l~waives'trial before a
defendant may plead not guilty, guilty, or with the district ju`dg& The defen [ nt may
consent of the magistrate judge, nolo contendere. plead not guilty, Ithe

consento tfbe'magistratejtde no
(B) Failure to Consent. In a misdemeanor case contendere. . F

-other than a Class B misdemeanor charging a
motor-vehicle offense, a Class C misdemeanor, or ai (B) Failure to Consent. Except in a petty
infraction - magistrate judge shall order the offense case, the magistrate judge must C

defendant to appear before a district judge for further order a defendant who does not L
proceedings on notice, unless the defendant consents consent to trial before a magistrate
to the trial before the magistrate judge. judge to appear before 'a district judge

for further proceedings.
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(c) Additional Procedures Applicable Only to Petty (c) Additional Procedures in Certain Petty
Offenses for Which No Sentence of Imprisonment Will Offense Cases. The following procedures also
be Imposed. With respect to petty offenses for which no apply in a case involving a petty offense for
sentence of imprisonment will be imposed, the following which no sentence of imprisonment will be
additional procedures are applicable: imposed:

(1) Plea of Guilty or Nolo Contendere. No plea of (1) Guilty orNolo Contendere Plea. The court
guilty or nolo contendere shall be accepted unless the court must not accept a guilty or nolo contendere
is satisfied that the defendant understands the nature of the plea unless satisfied that the defendant
charge and the maximum possible penalties provided by understands the nature of the charge and the
law. maximum possible penalty.

L > (2): Waiver of Venue for Plea and Sentence. A (2) Waiving Venue.:-
defendant who is arrested, held, or present in a district

i other than that in which the indictment, information, '(A) Conditions of Waiving Venue. If a
complaint, citation, or violation notice is pending against defendant is arrested, held, or present
that defendant may state in writing a wish to plead guilty or in a district different from the one
nolo contendere, to waive venue and trial in the district in where the indictment, information,
which the proceeding is pending, and to consent to complaint, citation, or violation notice
disposition of the case in the district in which that is pending, the defendant may state in
defendantV was arrested, is held, or is present. Unless the writing a desire to plead guilty or nolo

Lb defendant thereafter pleads not guilty, the prosecution shall contendere; to waive venue and trial in
be had as if venue were in such district,, and notice of same the district where the proceeding is

fl shall be given to the magistrate judge i the district where pending; and to consent to the court's
L the proceeding was originally commenced. The disposing of the case in the district

defendant's statement of a desire to plead guilty or nolo where the defendant was arrested, is
T contendere is not admissible against the defendant. held, or is present.

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original

district of the defendant's waiver of
venue. The defendant's statement of a

X desire to plead guilty or nolo
contendere is not admissible against
the defendant.

L
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(3) Sentence. The court shall afford the defendant an (3) Sentencing. The court must give the
opportunity to be heard in mitigation. The court shall then defendant an opportunity to be'heard in
immediately proceed to sentence the defendant, except that mitigation and then proceed immediately to Li
in the discretion of the court, sentencing may be continued sentencing. The court may, however,
to allow an investigation by the probation service or postpone sentencing to allow the probation
submission of additional information by either party. service to investigate or to permit either 7

party to submit additional information.
(4) Notification of Right to Appeal. After imposing

sentence in a case ,which lhas lgone to trial on a plea of not (4) Notice of a Right to Appeal. After imposing L
guilty, the.,court shall advisethe defendantof the sentence in a case tried on a not-guilty plea,
defendant'sright:>to ,appeaI including apy right to appeal the court must advise the defendant of a right
the sentence.' There shall be no duty on the court to advise to appeal the convictiop and of any right to f
the defendant of any right of igappeaJ after sentence is appeal the sentence. If the defendant was,
imposed following a plea of guilty or nolo contendere, conyicted on,1a plea 'of guilty or nolo
except the court sh all advise th efendant of any right to contendere, thei court must advise the
appeal the rsenten., 'i r defendant of any right to appeal the sentence. -

, I , |Ij , I ' , 1r [I ,j . I [I f j , , I ' , | Fr

iLJ

li
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(d) Securing the Defendant's Appearance; Payment in (d) Paying a Fixed Sum in Lieu of Appearance.
C Lieu of Appearance.

L (1) In General. If the court has a local rule
(1) Forfeiture of Collateral. When authorized by local governing forfeiture of collateral, the courtL rules of the district court, payment of a fixed sum may be may accept a fixed-sum payment in lieu of

accepted in suitable cases in lieu of appearance and as the defendant's appearance and end the case,
authorizing termination of the proceedings. Local rules but the fixed sum may not exceed the
may make provision for increases in fixed sums not to maximum fine allowed by law.
exceed the maximum fine which could be imposed.

(2) Notice to Appear. If the defendant fails to
(2) Notice to Appear. If a defendant fails to pay a fixed pay a fixed sum, request a hearing, or appear

sum, request a hearing, or appear in response to a citation in response to a citation or violation notice,
or violation notice, the clerk or a magistrate judge may the districtfclerk or a magistrate judge may
issue a notice for the defendant to Lappear before the court issue a notice for the defendant to appearr on a date certain. The notice may also afford the defendant before the court on 4a date certain. The
an additional opportunity to pay a' fixed sum in lieu of notice may give the defendant an additional

1 appearance, and shall be served upon the defendant by opportunity to pay a fixed sum in lieu of
7 " mailing a copy to the defendant's last known address. appearance. The distfict clerk must serve the

L i ' '- E J [ Fnotice onthe defendant by mailing, a copy to
(3) Summons or-Warrant. Upon an indictment or a the, defendant,'s last known address.

q showing by one of the other documents specified in
subdivision (b)(l) of probable' causq to believe that an (3) Summhons or Warrnt. Upon an indictment,
offense has been committed and that the defendant has or upon a showing by oe of the other
committed it, the court'mnay issue an arrest warrant or, if no charging documents specified in Rule

AL iwarrant is requested by the attorqey for the prosecution, a 58 (b)(1 ), of~probae cause to believe that an
summons. The showing of probable cause shall be made in offense'has been coitted and that the

m writing upon oath or Under penaft' of5perju but the defendant hatcortitted it, the court may
L uaffiant need not appear before the court. If the defendant issue an farrestarrant or, ifno warrant is

fails to appear before! h1e court in response to a summons, requested by an attie for the government,L 91 the court may summarily issue a warrant for the a summon1. The shoirig of probable cause
defendant's immediate arrest and appearance before the Mlustbel mde undetrath or underpenalty of
court. perjury b the '&ffi nnteednoitappear

befciie the"court. If jhedefendant fails to
appe before the cbuiin res&ose to a

' ~~ -summnons,' the, cour ma y suxlfarily 'issue a
_____________________________________________________ war~rant for the defendant's arrest.

L (e) Record. Proceedings under this rule shall be taken (e) Recording the Proceedings. The court must
down by a reporter or recorded by suitable sound equipment. record any proceedings under this rule by using a

court reporter or suitable recording device.

(f) New Trial. The provisions of Rule 33 shall apply. (f) New Trial. Rule 33 applies to a motion for a new

trial.
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(g) Appeal. (g) Appeal.

(1) Decision, Order, Judgment or Sentence by a (1) From a District Judge's Order or V
District Judge. An appeal from a decision, order, Judgment. The Federal Rules of Appellate
judgment or conviction or sentence by a district judge shall Procedure govern an appeal Ifrom a district
be taken in accordance with the Federal Rules of Appellate judge's order or a judgment of conviction or
Procedure. sentence.

(2) Decision, Order, Judgment or Sentence by a (2) From a Magistrate Judge's Order or
United States Magistrate Judge. Judgment.

(A) Interlocutory Appeal. , A decision or order by (A) Interlocutory Appeal. Either party-
a magistrate judge which, if made by a district judged may appeal an order of a magistrate
could be appealed by the government or defendant judge to a district judge within 10 days
under any provision of lawgrishall be subject to an v of its entry if a district judge's order l
appeal to adistrict judgelp'povided-.such appeal is could similarly beappealed. The partyt i
taken within, 10 daysof th&enOry 'of the decision or appealing must file a notice with the
order. An appeal shall be taken by filing with the d clerk specifying the order being IJn
clerk of court a statement specifying the decision or appealed and must serve a copy on the
order from which -an appea1pjs taken and by serving a! adverse party. '

copy of the statement upon the adverse party,
personally'orf1by mnail, i;and by filing a copy with the (B) Appealfrom a Conviction or Sentence.
magistratejudge. l 'I -' 'l ' A defendant may appeal a magistrate

judge'sjudgment of conviction or l
(B) Appeal from Conviction or Sentence. An sentence to a districtjudge within 10 U

appeal froma'judgment'of conviction or sentence by, days of its. entry. To appeal, the
a magistrfateJude to atdistrict judge shall be taken defendant must file a notice with the
within 10 days Rafter entry ofjudgment. An appeal clerk specifying the judgment being
-shall be taken ,by, filing fith the clerk of the court a appealed and must serve a copy on the
statement specifying t e'jugment from which an I attorney for the, government.
appeal is taken And by sevitng a copy ofthe
statement upon the JUite4 States Attorney,
peqsonally orlby~hmail, aOdlby filing a copy with thel
nmagistrate judge.> ' '

I~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~{ C
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(C) Record. The record shall consist of the (C) Record. The record consists of the

original papers and exhibits in the case together with original papers and exhibits in the
any transcript, tape, or other recording of the case; any transcript, tape, or other
proceedings and a certified copy of the docket entries recording of the proceedings; and a
which shall be transmitted promptly to the clerk of certified copy of the docket entries.
court. For purposes of the appeal, a copy of the For purposes of the appeal, a copy of
record of such proceedings shall be made available at the record of the proceedings must be
the expense of the United States to a person who made available to a defendant who
establishes by affidavit the inability to pay or give establishes by affidavit an inability to
security therefor, and the expense of such copy shall pay or give security for the record.
be paid by the Director of the Administrative Office The Director of the Administrative
of the United States Courts. Office of the United States Courts

must pay for those copies.
(D) Scope of Appeal. The defendant shall not be

entitled to a trial de novo by a district judge. The (D) Scope ofAppeal. The defendant is not
scope of appeal shall be the same as an appeal from a entitled to a trial de novo by a district
judgment of a district court to a court of appeals. judge. The scope of the appeal is the

same as in an appeal to the court of
L appeals from a judgment entered by a

district judge.

(3) Stay of Execution; Release Pending Appeal. The (3) Stay of Execution and Release Pending
provisions of Rule 38 relating to stay of execution Appeal. Rule 38 applies to a, stay of a
shall be applicable to a judgment of conviction or judgment of conviction or sentence. The

sentence. The defendant may be released pending an court may release the defendant pending
appeal in accordance with the provisions of law appeal under thie law relating to release
relating to release pending appeal from a judgment of pending appeal from a district court to a
a district court to a court of appeals. court of appeals.

COMMITTEE NOTE

The language of Rule 5 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 58(c)(2)(B)
(regarding waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the
magistrate judge, inform the original district clerk if the defendant waives venue and the prosecution proceeds in
the district where the defendant -was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word "decision" because its meaning
is covered by existing references to an "order, judgment, or sentence" by a district judge or magistrate judge. In

L; the Committee's view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date Rule 59.

These rules take effect' on the day which is 3 months [Deleted.]
subsequent to the adjournment of the 'first regular session of
the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They L
govern all criminal proceedings thereafter commenced and
so far as just and practicable'pall proceedings then pending. _

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary
and has been deleted.

LJ

L
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Rule 60. Title Rule 60. Title

These rules may be known and cited as the Federal Rules of [Abrogated.]
Criminal Procedure.

COMMITTEE NOTE

No changes have been made to Rule 60, as result of the general restyling of the Criminal Rules.

El
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

1 Rule 5. Init;ia Appearance Before t he MIagist ate J u d g e

2 ( a) In General. Except rtlevise pr1ovided ill this rule,

3 an officer m aki ngm an ar est utmder a warrant issued upon

4 a coumplaint or amy person mnakin 6 an arrest wifut-a

5 warrant shall take the a rrested persoun witlouut

6 un dne esefo 1re tlhe neares t available federal

7 magismtate judge or, if a federal mmmagistrate judge is not

8 reasonaby avaIlall, befoe a state l lrocal judicial

9 officer a u t hloized l by 18 U.S.C. § 3041. If a persoi

10 anested without a warrant is brought before a mmagishtate

11 judge, a cwnplaint, satisfyimmd tLe probabe cause

12 :suiLItof~ f erx 4 (a), sLall l p luloitly filed. Whne

13 a persoln, arrested witL Or wLthout a warranit ui 6 mve a

14 Summons, a niais intially before tlhe mmagistrate judge,

1 5 th1e mnagistr ate judge slhall r oceed in accordwie with tlhe

* New matter is underlined; matter to be omitted is lined through.
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2 FEDERAL RULES-OF CRIMINAL PROCEDURE ,

16 applicabl subdivision.s of tis A it ig aki

17 a nle WTUt Cld1ei a wailant isst iedd u a complttaitlt

18 chargi g so lelyo volatiot o f1 8 U.S.C. § 1073 need llOt LI

19 cmtply with t11is tuk if te perspt i arrestd is transferredV1~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ J

20 .without utu .ll d 4 t 11 1 u u y fapt6ta
21 statit oA lWitl U ltan itmnt1 dn jt tX 9t of t and

22 attom~y frt. It,, ptt ,,,pnptl, ii .

23 d~~t14 1A V inI , 'Yn I 'lL ... atistas to dismiss t1h

24 comfaiyt

2 5 (b) Atisded Other P etty OffK se. ffthe c,,harg C

26 staintt thleI udeftndant isa ta midiemteanort ot h u.et petty F

AA , , , i p h T;.1 >22 'ffensle goc~~ltri ............... ed Staes magis~tratejudg tntd

281 U.S.C. § 3401, ,mg ,tr ;,ajudg shad1 p in

3 Jdge. If ie chan aisu, to d is & f.... t not tlabke

32 b~~~ th~ U~zn't~ States mtagistrtLj udge, the defendant shtall

32~~~~~~~~~~~~~~~~~~~ IL

24 colll~~~~lall~~~t.

l' ',~~~~~~~~~



FEDERAL RULES OF CRIMINAL PROCEDURE 3

33 not be called upon to plad. Th1e magistate judge slhall

34 inifobri the defen1 dant of tLe complaint against tlhe

L 35 itdant ahd 6 awy affidavit 4Thd tlhere~itl, of the

36 defenan's rigitf to retaill counlsel or to requiest the.

37 assIgnent of eminel ifthe d efe iidant is unabe to oubtai

L 38 c and of the genieral ircumstmices un1 der wh ich

X; ~~ ~ ~~~39 thec defendwait miay secu~e pretrial ref ease. The mlagistrate

40 ju dge shall infobmi the dJefbidant t at c d idant is nOt

L 41 Tequired to make a statc1ement amd that any atatenient

E 42 made lby the defeindant may be used against tLe

43 de&fndant. The nma gi st rat e judge shall also infbpnn the

44 dIf Fdant rftl gh 1jgl t to a premimninaiy "Aammmimation. The

45 magistrate judgewall aliuvv thme defendait, reasolnablk,

rt 46 tirrie and oppuortuity to cons-ult coumisel anid slhall detaai

47 Ol conditiomally release the defenmdant as plovided by

L 48 ftaiute Or in thesc rules. A defendanit is entitfed to a

L 49 prelimimnary exaammmimation, unless waived, when chlarged

K
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4 FEDERAL RULES OF CRIMINAL PROCEDURE, K j
50 witl any offnense, otlie-tliaiana petty offense, wlichi is to

L. I
51 be tried by a judge of tle d istL ict court. If tlle lefen1d4 t

5 2 w ai vs prifininary exaanatioon, the iiangistrate judge

53 ' hail forl1th hldhe d efen d a n t tU answer in tLh.

54 d iri _urLt. IF th d dant _ not waive th

55 p lrelimlinlary cxlllallthe, mlagistrate judge shlall Fiji

56 .scledule a prelimiina ry examiniationl. SuchJ exwAa ni nLa tiol

5 7 sla A blc hdeld withlain a reasolnablel, time but in mny en

58 not later tlan 160 days fol1owinLg t1he. initial appearoanc it

59 th1e defelnda Lt 1i c ad no later tfan 20 days if f

60 th1e defe dan ti t iii custody, p ided, However, that

61 the, prelidnni.aiy jr .arfnatio1 slhil 'nut be leld if the

62 defendant is indicted ou if an informiation against tlhe K
63 &filndant filed in district cort befbore tle date set fo1 [
64 -thc pirliminary exaaLmnationi. Witll thle conusent of thC

65 dfdat ad un a sowig of good caus, taking into

66 att . l the pu h li c iiLterest in thev prlompt disposition ot

..
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FEDERAL RULES OF CRIMINAL PROCEDURE 5

67 milnlillal cas tii1tl s specified in tlhis stbdi

68 may be xtellded onfe or miore timnes sby a fcdcral

L 69 magistr1 L4 j .d l. Llt hi ibU;iill f U1 consent by tlhe

70 defendawit, tinie limiits miWaybe extenided by ajudge of thl
L

71 United States only upon a slhowiiig t -hat rxtIaoidinpi y

L 72 circucI1staunces exist mid that delay is indispensable to tle

r 73 interests of justieL
74 Rule 5. Initial Appearance

75 (a In General.

L 76 (1) Appearance Upon an Arrest.

77 (A) A person making an arrest within the United

L
78 States must take the defendant without

LI 79 unnecessary delaybeforeamagistratejudgeor

80 before a state or local judicial officer as

81 Rule 5(c) provides. unless a statute provides

82 otherwise.

L
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6 FEDERAL RULES OF CRIMINAL PROCEDURE,

83 (B) A person making an arrest outside the United

84 -States must take the defendant without

85 unnecessary delay before a magistrate judge.

86 unless a statute provides otherwise.,

87 (2) Exceptions.

88 - An officer making an arrest under a warrant

89 issued upon a complaint charging solely a

90 violation of 18 U.S.C. k 1073 need not compl=

91 with this rule if:

92 (1 the person arrested is transferred without

93 unnecessary delay to the custody of

94 appropriate state or local authorities in the

95 -district of arrest; and,

96 ) an attorney for the government moves
* ~~~~~~~~L,

97 pomptly. in the district where the warrant

98 was issued, to dismiss the complaint.

[7l



FEDERAL RULES, OF CRIMINAL PROCEDURE 7

99 (B. If a defendant is arrested for violating

100 probation or supervised release. Rule 32.1

101 applies.

102 (C) If a defendant is arrested for failing to appear in

103 another district, Rule 40 applies.

104 (3) Appearance Upon aummons. Whenadefendant

105 appears in response to a summons under Rule 4. a

106 magistrate judge must proceed under Rule 5(d) or

107 (e). as applicable.

108 (j) Arrest Without a Warrant. If a defendant is arrested

109 without a warrant, a complaint meeting Rule 4(a)'s

110 -requirement of probable cause must be promptly filed in

111 the district where the offense was allegedly committed.

112 (c) Place of Initial Appearance: Transfer to Another

113 District.

114 (1) Arrest in the District Where the Offense Was

115 Allegedly Committed. If the defendant is arrested in

L~~~~~~~~~~~~~ omte.I h e



8 FEDERAL -RULES OF CRIMINAL PROCEDURE F
116 'Otheg district where, the offense was allegedly

117 committed:

118 (A) the initial appearance must be in that district: Ll

120 (j) if a magistrate judge is not reasonably available,

121 the initial appearance may be before a state or [

122 - local judicial of ficer.,

123 (, Arrestin a District Other Than Where the Offense

124 Was Allegedly Committed. If the defendant was

125 arrested in a district other than where the offense

126 was allegedlycommitted the initial appearance must

127 be:

128 (A) in the district of arrest: or

129 (M) in an adjacent district if:-

130 (Q) the appearance can occur more promptly

131 .he or . ,p

-.i



FEDERAL RULES OF CRIMINAL PROCEDURE 9

132 (ii! the offense was allegedly committed there

133 and the initial appearance will occur on the

134 , day of arrest.

135 (3! Procedures in a District Other Than Where the

136 Offense Was Allegedly Committed. If the initial

137 appearance occurs in a district other than where the

138 offense was allegedly committed, the following

139 procedures applY:

140 (A) the magistrate judge must inform the defendant

141 about the provisions of Rule 20:

142 ) if the defendant was arrested without a warrant, the

143 district court where the offense was allegedly

144 committed must first issue a warrant before the

145 magistrate judge transfers the defendant to that

146 district;

147 .(C) the magistrate judge must conduct a preliimiary

148 hearing ifreguired by Rule 5.1 or Rule 58(b)(2)(G);



LI
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10 FEDERAL RULES OF CRIMINAL PROCEDURE 2

149 (D) the magistrate judge must transfer the defendant to x n

L-I
150 the district where the offense was allegedly

151 committed if:

152 (i the -government produces the warrant, a f

153 certified copy of the warrant, a facsimile of

154 either, or other appropriate form of either: and L
155 (ii) the judge finds that the defendant is the same

156 person named in the indictment, information, or

157 warrant; and L

158 (Ed when a defendant is transferred and discharged, the

159 clerk must promptly transmit thepapers and any bail

160 to the clerk in the district where the offense was

161 allegedly committed. [,
162 - d) Procedure in a Felony Case. ,

163 (1) Advice. If the defendant is charged with a felony

164 ',the judge must inform the defendant of the

165 following:

, . .~~~~~~~~~~
F-r
L['
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FEDERAL RULES OF CRIMINAL PROCEDURE 11z 166 (A) the complaint against the defendant, and any

167 affidavit filed with it;

L 168 , ) the defendant's right to retain counsel or to

169 request that counsel be appointed if the

170 defendant cannot obtain counsel;
FE

Lo 171 (C) the circumstances, if any, under which the

7 172 defendant may secure pretrial release:

173 ( ,any right to a preliminary hearing; and

so 174 ( ') the defendant's right not to make a statement,

L 175 and that any statement made may be used

176 against the defendant.

177 (2) Consultingwith Counsel. Thejudgemustallowthe

L. 178 defendant reasonable opportunity to consult with

179 counsel.

180 .r) Detention or Release. The judge must detain or

181 release the defendant as provided by statute or these

182 rules.

El.~~~~~~~~~~~~~~

F.
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183 (4Ž Plea. A defendant maybe asked to plead onlvunder

184 Rule 10.

185 (e Procedure in a Misdemeanor Case. If the defendant is

186 charged with a misdemeanor only, the judge must inform
L

187 the defendant in accordance with Rule 58Mb)(2'.

188 (fi Video Teleconferencing. Video teleconferencing ma

189 be used to conduct an appearance under this rule if the

1-90 -defendant consents.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general L
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the
proceduresfor initial appearances and 'to recognize that such
appearances may be required at various stages of a criminal
proceeding, for example, where a defendant has been arrested for
violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested
defendant before a magistrate judge, includes several changes. The L
first is a clarifying change; revised Rule 5(a)(1) provides that a person
making the arrest must bring the defendant "without unnecessary

* S . * . .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

- . ; g1~~~~~~~~~~~~~~~~~~F
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delay" before a magistrate judge, instead of the current reference to
"nearest available" magistrate. This language parallels changes in
Rule 4 and reflects the view that time is of the essence. The
Committee intends no change in practice. In using the term, the

L Committee recognizes that on occasion there,may be necessary delay
in presenting the defendant, for example, due to weather conditions
or other natural causes. A second change is non-stylistic, and reflects

L the stated preference (as in other provisions throughout the rules) that
the defendant be brought before a federal judicial officer. Only if a

- [ magistrate judge is not available should the defendant be taken before
ALl a state or local officef. .

r- The third sentence!4in current Rule 5(a), which states that a
magistrate judge must proceed in accordance with the rule where a
defendant is-arrested without a warrant or given a summons, has been
deleted because lit is unnecessary.

Rule 5(a)( 1 )(B) codifies the caselawireflecting that the right to an
initial appearance applies not only when a person is arrested within
the United States but falso when the an larrest occurs outside the

r United StatesI 1Se e.,g United States v. Purvis,768 F.2d 1237(11th
Cir. 1985); 'UnitdStates v. Yunisl 859 F.2d 953 |(D.C. Cir. 1988). In
these circumstances, the Committee believes-11l and the rule so
provides thai the initial appearxance shouldilb before a fderal
t magistraejude~rtherhla a statue orlictl'judic al officer. Rulb 5(a)
(1)(B) has also Lean amended byaddinthe worids "unlessa federal

7 statute proides owxse,"to refect reeit enfactWne ofeMilitary
L Extraterrit~t~ 3Visdc1onA

thatpernnili Motion ,ct (ub. LJfNo; lO6e523, 114 St a. 2488)
00~ ~ ~~~~~~~~~ 1 esn oJudge =o bappe9Qr~efote a magistrate

judge by~itdlephncvmui~t~.I

Rule Ska(2)(A cists lof language cirreyitly located in Rule 5
that addresses' teproedureftoA be followed where a defendant has

L , .
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been arrested under a warrant issued on a complaint charging solely
a violation of 1I8, U.S.C. § 1073 (unlawful flight to avoid
prosecution).. lRule ,5(a)(2)(B) and 5(a)(2)(C) are new provisions.
They are intended to make it clearlthat when a defendant is arrested
for violating probationor supervised release,,or for failing to appear
in another district, Rules ,32.1 or 40 apply. No ,change in practice is
intended. i .

IRuleT5(a(3,) ,i lnew nd ills 'alperceived ,gap ,,in the rules. It
recogrize8 that aedefe~ndat ma be subjected to andinitial appearance
under this rule if a sum'mons was issued under Rule,4, instead of an
arrest warrant. If thedefendjant is appearing pursuant to a summons
in a ,felony case, R, uleF45L(d) -,applies, and if the defendant is appearing
in a misdemeanofpcase : le 5(e) applies. I

Rule i5(b) carries" frward the requirement in former Rule 5(a)
that ,if the, defendant is 4,jrrested without a warrant, a complaint must
be promptlyifiled. vi'j ;

Rule +,5(c) is ,,la ,n- provision hand setsb out Ixwhere aneinitial
appearance is to take plaie.i Iftthe defendant is;arrestd in the district
where'the offese was ~llegdly commited, under Rule 5(c)(1) the
defendant mustlbe take o abmagistrate judge in thctdistrict. If no
magistrate judge is leasanbly availablea statejo,6r local judicial
officer.,may ponduct hieiitial appearance. O!ii the Oilher hand, if the L
defendaht is arrested in Sa dstrt other 1han the district where the

Boffenswa R1aseallegedly lcommittpd, Rule l5(c(>) gperns., In those
instancl~ etle'defen#dt t b* taken to a nigstte judge within
the' district of arre#,,' uness the appf.ear6ncejcan ,te place more
promptly in an adjacent district. TThe Cnm1ltee repogized that in
some cases, the nearest magistrate judge may actually be across a
district's lines. F ,The re mainder of Rule 5(c)(2) includes material
formerlyaociatedinllle 40l. F F

\ s ,'1~ ~ ~ ~ ~~~
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Rule 5(d), derived from current Rule 5(c), has been retitled to
more clearly reflect'the subject of that subdivision and the procedure
to be used if the defendant is charged with a felony. Rule 5(d)(4) has
been added to make clear that a defendant may only be called upon'
to enter a plea under the provisions of Rule 10. That language is
intended to reflect and reaffirm current practice.

The remainingportions of current Rule 5(c) have been moved to
Rule 5.1, 'which deals with preliminary hearings in felony cases.

L ' The major substantive change is innew Rule 5(e), which permits
video teleconferencing 'for 'an appearance' under this rule if the
defendant consents. This change reflects thegrowingpractice among
state courts to use -video teleconferencing to conduct initial
proceedings. A similar amendment has been made to Rule 10

L concerning arraignments.

r In amending Rules 5, 10, and 4^3 (which generally requires the
L defendant's,,presence -at ,all proceedings),Athe tCommittee carefully

considered the, argument that permitting addefendant to appear by
video teleconferencingrimight be considered an erosion of an
important element of the judicial process. r Much -can be lost when
video teleconferencing 'occurs. First,[the setting itself may not
promote the Vublic's confidence in then integrity and solemnity of a

L , federal +1crimi nal proceeding; ,that jisftie 'View of some who have
witnessed, the use of such proceedings in.some state jurisdictions.
While if ,is difcult to quantify the intagible binefits and impact of
requirinlgla dendant to bebrought before a feceraljudicial officer in
a federal' clou io, -the Co'mmittee rraliz'satat sormthing is, lost
when ailefendant isnot requiredlto mke apersonal appearance. A
related onsiLde ration is that th e dfial ma b- located in a room
that bearno g~semancewhatsoeertcauiclal proceeding and the

V - .equipmln, it trmja~y b inyeadequate foi igl1qiality *ransmissions.

L
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Second, using video'teleconferencing can interfere, with counsel's
ability to meet personally with his or her client at what, ,at least in that
jurisdiction, mnight be an important appearance before a magistrate
judge.- Third, the defendantr-maymiss an opportunity to meet with.
family or, friends, and others who' might be able to, assist the
defendant, especially in any attempts to obtain bail.. Finally, the
magistrate judge may miss an opportunity to accurately assess the
physical,, emotional, and mental ,condition of a defendant -a factor
that may weigh on, pretrial decisions, such as release from detention.

On the' lother hand the Committee considered that in some
jurisdictions, the'; court systemsface a hig volume of criminal
proceedings. ', In other jurisdictions, counsel may not be appointed
until after the initial appedaranc'e and thus there is no real problem,
with a idefendant being able t consult with counsel before or during
that proceeding. 'The Committee was also persuaded to adopt the
amendment because in somne jurisdictions delays may occur in travel
time from one location to another77,iin somne cases reiquiring either the
magistrate judIgeor 'the partics5ipants , to ltravel long distances. n those
instances, it ist not unuaal for a, defense-counsel to recognize the
benefit of conducting , video ofelec renced proceeding, which will
eliminate lengthy and soetim es expensive travel orpermit the,- initial
appearance to be conducted muchnsooner.Linally,0[the, Committee
was aware thatinsome jiurisd1ic onst coutooms I now contain high
quality technlogy 'for 1 onducting such pgredurs, ,nd that some
courts are akea~dy using 1video teconfere nci tlthe consent of
the partipes. l 'r 1 i

The Committee elieve, ,tht2n ballanceapd m ,appropriate
circumstances, the couVp and e defdant sould hvc the option of
using video Xelecon fer~ncing4 along asth& defendant consents ,to
that procedu+; The ,estioiof wen it would be appropriatefor a
defendant to6 Iout in triule. iat is left tolthe

I .. ~~~~~~~~~~~~~~~~L
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defendant and the court in each case. Although the rule does not
specify any particular technical requirements regarding the system to
be used, if the equipment or technology is deficient, -the public may
lose confidence in the integrity and dignity of the proceedings.

The amendment does not require a court to adopt or use video
teleconferencing In deciding whether to use such procedures, a court
may wish to consider establishing clearly articulated standards and
procedures. For example, the court would normally want to insure
that the location used for televising the video teleconferencing is

L conducive to the solemnity of a federal criminal proceeding. That
might require additional coordination, for example, with the detention
facility to insure that the roomn, iffurniture, and furnishings reflect the
dignity associated with a federal courtroom. Provision should also be
made to insure that the judge, or a -surrogate, is in a position to
carefully assess the defendant's condition. And the court should also
consider-establishing procedures for insuring that counsel and the
defendant (and even the defendant's imrmediate family) are provided
an ample opportunity toconfeinWprivate,,

F- REPORTER'S NOTES

In publishing the"style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately anyL , rule that includes what it considered at least cone major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the CommitteeK believes will result in significant changes in cwrrent practice. Rule 5
was one ofthose rules ,In revising Rule 5, the Committee decided to
also propose a substantive change -that would permit video
teleconferencing of initial appearances. Another version of Rule 5,
which does not include proposedRule 5(f) is included in what has
been referred to as the!"'se" package.

styl ge.~~~~~~~~~, ii
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1 Rate 5.1. P. EJaiiiiai , linfiltatfi, '

2 (a) Probablk a fuFf fr,1 th e e vidnce i

3 ap~pears that th is I- p-I-bbC u tA bedieve that a

4 ~~~ff~~ 1190 V l a9 b51 1 '4u m n t~ a4d that the' dcf. 1 dan t -
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14 .'(b) D;, hs 41h a ou D Woq1. If fiuin th atd1 iie it applear

15 tilt ;tted LV probab le e to .be.iq-ve trat jd offense
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1 7 t1m. ~J 1~ iagistr 4 te jtudge, shiaH dismiss t he~ cop ii a init

18 an d dischiarg the~ d efend ant.' The~~ dica ef th1 C.

1 9 defendan1t sh41H not prcld the~ g o 1en 11et from~

V ~~~~~20 intttnas-abseq~uent prose.a.titi for1 th esaeofese

21 (c) Reors After~ conehd ing1 t h prcedn the federaf4

22 llite a jtzdge saiil tr ansmit fbrlith~ t to the clerk ut

23 -the distrit court a11 pa r ini theI proceediig. The~

24 uiagis~trat j udge. sh~1af prUomp}tly miake o cus.e-to- by

27 the~ attorne~y fi1 a defen1dant ina I.riminail cacia

L
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33 s iiditionls uinderw which such opoltulnity miay be

34 afforded comlsel-.

35 (2) Onlappikatiuui of a defendat addressed to tle COurt £
36 tohe ay j udg e thiof, am order may issue that the

37 ifcdera1 magistratejudge make availablc a copy of

38 -the. 'transcript, or. of a porti0n .d ii aie o f -, to defense -

39 . ..... h order shail provide fbr preparziet- 0o

40 costs of suclh traimsc ipt by the defendant ufLess tlhe

41 defendant miakes a sufficielnt affidavit that th1e

42 defenidanmt is ulmabkle to pay or to give secaurity

43 theurforin vllwlicll ase thez ex p enLse sa bc paid by

44 the D irector of thec A dMmiiist ra ti v e Offie of th C

45 Unit4 4 States Cowts fiomn availabke appropriated

46 -futmds.-Coummsi fot the governmnenit may movec also

47 -- tht 'a copy of tlhe tramnscr pt, i wlhole o inp art, bI

48 -immadei. advailabk to it, foi good caus slhowv , amd an

49 -order m ay be enteed granting such motioi ini wio

'''''''''''" ''' ' / ' C~~~~~~~~~~~~~~f
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50 rt iii paot, Un apropriate termsls, except that the

51 govermannerAt Jeed not piepay c nlln ffimslis

52 security therefor.

53 (d) P roduction of Statenents.

54 (1) In General. Rule 26.2(a)-(d) and (f) applies at aly

55 herig unzder thlis rule, unlless thle coufrt, for good

56 cause shiown, rules other ivise .in a particular case.

57 (2)' Saii ns f a rp i lure to Produce Statemen If

58 paty lects nOt to coulnly witlh mi order u 1de

59 Rule 2 6 .2 (a) to deliver a statekeiiat to tlfe nie

60 pacty, theut may not counsider thec testimlLony of a

61 wvteicss wlhose stateimienlt is witlhheld.

62 Rule 5.1. Preliminary Hearing

63 , In General. If a defendant is charged with an offense

64 -other than a petty offense, a magistrate judge must

65 conduct a preliminary hearing unless:

66 Ai the defendant waives the hearing:

r~~~~

ci~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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67 - the defendant is indicted:

68 '(3) the government files an information under Rule 7(bU

69 charging the defendant with a felony,

70 (41 the government files an information charging the

71 defendant with a misdemeanor, or

72 ' 5)'the defendant is charged with a misdemeanor and

73 consents to trial before a magistrate judge.

74 , Selecting a District. A defendant arrested in a district

l
75 other than where the offense was allegedly committed L
76 may elect to have the preliminary hearing conducted in

77 the district where the prosecution is pending.

78 (c) Schedulin-. The,,magistrate judge must hold the

79 preliminary hearing within a reasonable time, but no later H
, 80 E . .. < Ythan lO davs after :the initial appearance if the defendant

81 -:"is in custody and no later than 20 days if not in custody.

82 (d) Extending the Time. With the-defendant's consent and

.83 upon a showing of good cause - taking into account the £

C
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84 public interest in the prompt disposition of criminal

85 cases - a magistrate judge may extend the time limits in

V 86 Rule 5.1 (c) one or more times. If the defendant does not

87 consent, the magistrate judge may extend the time limits

88 only on a showing that extraordinary circumstances exist

t" 89 and justice requires the delay.

L 90 Ue Hearing and Finding. At the preliminary hearing. the

91 defendant may cross-examine adverse witnesses and may

92 introduce evidence but may not object to evidence on the

93 ground that it was unlawfully acquired. If the magistrate

94 judge finds probable cause to believe an offense has

95 been committed and the defendant committed it. the

96 magistrate judge must promptly require the defendant to

97 appear for further proceedings.

98 ( Discharging the Defendant. If the magistrate judge

99 finds no probable cause to believe an offense has been

100 committed or the defendant committed it. the magistrate

L
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101 judge must dismiss the complaint and discharge the

102 defendant. A discharge does not preclude the

103 government from later prosecuting the defendant for the

104 -same offense.

105 -Recording the Proceedings. The preliminary hearing

106 must be recorded by a court reporter or by a suitable r
107 recording device. A recording of the proceeding may be

108 made available to anyparty upon request. A copy of the

109 recording and a transcript may be provided to any party

110 upon request and upon any payment required by

111 ) Applicable Judicial Conference regulations.

112 ( f Producting a Statement.

113 1(1l In General. Rule 26.2(a)-(d) and (f) applies at any I

114 hearing under this rule, unless the magistrate judge
A

115. for good cause rules otherwise in a particular case.

116 2 Sanctions for Not Producing a Statement. If a

117 partv disobeys a Rule 26.2 order to deliver a
. . . . .~~~~~~~~~~~~~~~~~~(

. . .. .~ ~ ~ ~ ~ ~ ~ ~
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118 statement to the moving party. the magistrate judge

119 must not consider the testimony of a witness whose

120 statement is withheld.

COMMITTEE NOTE

'The language of Rule 5.1 has been amended as part of the
general restyling of the Criminal Rules, to make them more easily
understood and to make 'style and terminology consistent throughout
the rules. These changes are intended to be stylistic, except as noted
below. '

First, the title of the rule has been changed. Although the
underlying statute, 18 U.S.C. § 3060, uses the phrase preliminary
examination, the Committee believes: that the phrase preliminary
hearing is more accurate. What happens at this proceeding is more
than just -an examination; lit includes 'an -evidentiary hearing,
argument, and a judicial ruling'. Further, t e.phrase preliminary
hearing predominates in actual usage.

Rule, 5.1(a) is composed, of the first sentence of the second
paragraph of current Rule 5(c). Rule 5.1 (b) addresses the ability of
,a defendant to elect where a preliminary hearing will be held. That
provision is taken from current Rule 40(a).

- Rule]'5.1(c)' and (jd) include material currently located in
Rule 5(c): scheduling 'and extending the tiime'limnits for, the hearing.
The' Committeeiis aware thatcinh most districts, 'magistrate judges
'perform these functions.,T'hat point is-also reflected in the definition
of "courtl" in Rule 1,(b), which i'n ,turn trecognizes that magistrate
judges may be authorized to act.
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Rule 5.1 (d) contains a significant change in practice. The revised

rule includes language that expands the authority of a United States
magistrate judge to grant a continuance for, a preliminary hearing
conducted under the rule. Currently, the rule authorizes a magistrate
judge to grant a continuance only in those cases in which the K
defendant has consented to the continuance. Ifthe defendant does not
consent, then the governiment 'must present the matter to a district
court'judge, usuallylon the same day. The proposed amendment
conflicts with 1-8 U.S,.C. §3060, which tracks the original language
of~he rule ~and permits only district court judges to gant continuances
when thet .defendant f objects. 1 ,.The Fommittee, believes that this
restriction, is an tanomlyand tlat it, can, ead to needless consumption
of judicial and other resources., Magistrate judges are routinely
required to make probable cause determinations and other difficult
decision re~garding 'tldefendants liberty iiterests, reflecting that
the magistrate judge' Iole has d Ippd toward ,-ahigher, level of 1
responsiFilityfr pre-iriIictmn X ,ntt er.The lCiommittee believes
thati the ange in e 1iquie will p&roy ? eaterjgidicial economy and
that it jeeth2U .§ b. Underog

those prcedres, approval by o~essoftiule change would V
supersede the parallel prvisions in0l8 U.S.C. § 3060. 2

, 1 ,% ."4j , ibr| 4SF[q<1l.. ~il ~~i I ;! jj iq , 'q 1 4 I

lFR~ule 5$ *1 (,e), ,<aid I ing!th'e i Dsueofproabl! cause; contains the -
1~~~nguag~iL~ue{5(a, w.iffthjh el~xception~of the L

sentence, h imy pased upon hearsay
evidence in whole par T nguage was rincluded in the
original ro lgajti~ i hanguage was
added t Rfl k t 74 Th]l~~n1~e oeo h 974
amendment o , 0l~edIthatte languagewas
includedto pke it ILn lt$kjtfi of pro1ble'cause may be

ars~ ~o~1ng~~ ~a ben snpnceIrtdinty in
thebede~il a sy~em abu f hearsay at the,

IV
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preliminary hearing. See Advisory Committee Note to Rule 5.1
(citing cases and commentary). Federal law is now clear on that
proposition. Thus, the Committee believed that the reference to
hearsay was no longer necessary. Further, the Committee believed
that the matter was best addressed in Rule 1101 (d)(3), Federal Rules
of Evidence. That rule explicitly states that the Federal Rules of
Evidence do not apply to "preliminary examinations in criminal
cases, ... issuance of warrants for arrest, criminal summonses, and
search warrants." The Advisory Committee Note accompanyingthat
rule recognizes that: "The nature: of the proceedings makes
application of the formal rules of levidence inappropriate and
impracticable:" The Cornmittee did not intend to make any
substantive changes in practice by deleting the reference to hearsay
evidence.

Rule 5.1(f), which deals with the discharge of a defendant,
consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current
Rule 5.1(c). Instead of including detailed information in the rule
itself concerning records of preliminary hearings, the Committee
opted simply to direct the reader to the applicable Judicial Conference
regulations governing records. The Committee -did notfintend to make
any substantive changes in the way in which those records are
currently made available.

Finally, although the-rule speaks interms of initial appearances
being conducted before amagistratejudge, Rule 1 (c) makes clear that
a district judge may perform any function in these rules that a
magistrate judge may perform.

L~~~~~ ...
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REPORTER'S NOTES

Inpublishing the '"style" changes to'the Federal Rules of
Criminal Procedure, theComrmittee decidedto publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this ,separate publication is to highlight for,
the bench and the barlanyproposed amendments that the Committee
believes will result in significant ichangesin current ,practice. Rule
5.1 was ,.one of those, rules. 1,, In revising, R. ule 5.1 the.Committee
decided, toi!,ialso propose a-substantiye clange that wvould permit a
United *States -,,magistrateiJudge to 1 Lgran a lcontinuance i~for a
preliminaryhearing conducted' nder thrlewhere the defendant has
not consented torsuch a continuance.,", other versirn ofnRi60le 5.1 V
that does not include that proposed ,change is presented in what has
been referred to as the "style" package.

I 4 A A~~~~~~<Il
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2 - Aa rai*=%11t 'sll be conducted in opei couit 'aid sflla
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6 -,.defendt slhal be gi a of the. indictmen1 t o

7 11.if ; 1 4ti b fiore b eirlk'e d upon to piead.

8 Rule 10. Arraignment

9 (a In General. An arraignment must be conducted in open
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C 10 court and must consist of:

11 (1) ensuring that the defendant has a copy of the

12 indictment or information:

13 (2) reading the indictment or information to the

L.
14 defendant or stating to the defendant the substance

15 of the charge: and then

16 fn asking the defendant to plead to the indictment or

17 information.

18 ffl Waiving Appearance. A defendant need not be present

L 19 for the arraignment if:

20 (1! the defendant has been charged by indictment or

21 misdemeanor information:

22 (2! the defendant, in a written waiver signed by both the

23 defendant and defense counsel has waived

24 -appearance and has affirmed that the defendant

25 received a copy of the indictment or information and

r . 26 that the plea is not guilty: and26 and~~~~~~~~~~
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27 (3) the court accepts the waiver.

28 (c) Video Teleconferencing. Video teleconferencing may

29 be used to arraign a defendant if the defendant consents.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

Read together, Rules 10 and 43 require the defendant to be
physically present in court for the arraignment. See, e.g., Valenzuela-
Gonzales v.' United States, 915 F.2d 1276, 1280 (9th Cir. 1990) 4J
(Rules 10 and 43 are broader in protection than the Constitution).
The amendments to Rule 10 create two exceptions to that
requirement. The first provides that the court may hold an
arraignment in the defendant's absence when the defendant has
waived the right to be present in writing and the court consents to that
waiver. The second permits the court to hold arraignments by video
teleconferencing when the defendant is at a different location. A Am
conforming amendment has also been made to Rule 43.

In-amending Rule 10 and Rule 43, the Committee was concerned
that permitting a defendant to be absent from the arraignment could
be viewed as an erosion of an important element of the judicial
process. First, it may be important -for a defendant to see and
experience first- hand the formal impact of the reading of the charge.

-Second, it may be necessary for the court topersonally see and speak
with the defendant at the arraignment,iespecially when there is a real

k . , .~~~~~~~~~
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question whetherthe defendant actuallyunderstands the gravity ofthe
proceedings. And third, there may be difficulties in providing the
defendant with effective and confidential assistance of counsel if
counsel, but not the defendant, appears at the arraignment.

The Committee nonetheless believed that in 'appropriate
circumstances the court, and the defendant, should have the'option of
conducting the arraignment in the defendant's absence. The question
of when it would be appropriate for a defendant to waive an
appearance is not spelled out in the rule. That is left to the defendant
and the court in each case.

A critical element to the amendment is that no matter how
convenient or cost effective a defendant's absence might be, the
defendant's right to be present in court stands unless he or she waives
that right in writing. Under the amendment, both the defendant and
the defendant's attorney must sign the waiver. Further, the
amendment requires that the waiver specifically state that the
defendant has received a copy of the charging instrument.

If the trial court has reason to believe that in a particular case the
defendant Whould not be permitted to waive lthe right, the court may
reject the waiver and require that the defendant actually appear in
court. That mighte particul approprite wwhenfthe court'wishes
to discuss substantive or cdural matters in conjunction with the
arraignmeiit-and the court believes that lthe,.defendant's presence is
important in resolvinlgthosei matters. It might also be appropriate to
reject all ruested aiirwherei.an attorley for the government
presents reasons for reiing the defendant toP appear personally.

The amendmentlitdoes not penirit waiver of an appearance when
the defendant is chargedwithla feloiy information. In that instance,
-the defendant is required by Rple 7ab) to be present in court to waive

L..~~~~~~~~~~
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the indictment. Nor does the -amendment permit a waiver of
appearance when the defendant is standing mute (see Rule 11 (a)(4)),
or entering a conditional plea (see Rule 11 (a)(2)), a nolo contendere
plea (see Rule 11 (a)(3)), or a guilty plea (see Rule 1 (a)(1)). In each
of those instances the Committee believed that it was more
appropriate for thedefendant to appear personally-before the court.

Itis important to note that the amendment does not permit the
defendant to waive the arraignment itself, which may'be aitriggering
mechanism forrotherrules. , .

'Rule 10 (c) addresses the second substantive change in the rule.
That provision ,.permits the courti to conduct iarraignments through
video teleconferencing, if the defendant waiyes the rig to be
arraigned in court. Although the practice is now used in wstate courts
and in some federal couts, Rule's 1 Iand 43 have gnerallyprevented V
federal courts torom using that method for arignments in criminal
cases. See, e.g. .Valenzuela-Gonzales v. Untd Statesupra (Rules
10 and 43 mandate physical presence of defendant t. araignment and
that arraignment tke placein.,,open court; ths, pilot program for
video teleconferencing not permitted)jr Asmilar mendment was
proposed -by te. .Committeei n 4 l993 and, ipublishl ffor igph6lic
comment. The amendmept*wds'later ith ftom consideration
in order to .conlsider tjhe results ofj sevpral la pi44 programs.
Upon flurther consioratidT theton, iiee beieved tat Ithe bnefits
of using video leleco, o of, doing so.
This amendment also parallels anilment Rle , (f) thatwould
permitinitial appearances to bC od byjyide;YtIeonferencing. LI

In amending Rules 5, 10, ap4 43J (hich generally requires the
defendant's presence at all p~roedeeings); theyCoittee carefully
considered the bargumynt +,tPrmtting aiefenda. b
video1 ,teleconferencingt mihlj dexd ,n sion1 of an

.~~~~~~~
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important element of the judicial process. Much can be lost when
video teleconferencing occurs. First,; the setting itself may not
promote the public's confidence in the integrity and solemnity of a
federal criminal proceeding; that is the view of some who have
witnessed the use of such proceedings in some state jurisdictions.
While it is difficult to quantify the intangible benefits and impact of
requiring a defendant to be brought before a federal judicial officer in
a federal courtroom, the Committee realizes that something is lost
when a defendant is not required to make a personal appearance. A
related consideration is that the defendant may be located in a room
that bears no resemblance whatsoever to ajudicial proceeding and the
equipment may be inadequate for high-quality transmissions.
Second, using video teleconferencing can interfere with counsel's
abilityto meet personally with his or her client at what, at least in that
jurisdiction, might be an- important appearance before a magistrate
judge. Third, the defendant may miss an opportunitylto meet with
family or friends, and others who might be able to assist the
defendant, especiallyin Janiy attempts tto obtain bail. Finally, the
magistrate judge may miss an opportunity to accurately assess the
physical, emotional, and mental condition of a defenidant-a factor
that may weigh onl pretrial decisions, such as release fiOrn detention.

,On the other hand, the Committee considered that Win some
jurisdictions, the courts face a highvolume of criminal proceedings.
The Committee wasjsalso persuaded to iadopt the amendinent because
in some jurisdictions delays may ,o.oc&ur in trave'l time from one
location to another-,in sodme cases rquiring iffier the nmagistrate

L) judgeor-thep~articipantsto travel llolng stanctes.' Inthose nstances,
it is not unusual for a defense counsel to recognize ,thei benefit of
conducting a video 6t&wconfrqicedrp6',ceeding; which 'ill eliminate
lengthy and sometimes expensive travel porpniite arraiment to
be conducted miuich sooner ]]N~inallyJ 46, C, ommitee was are that
in some jurisgdotions, ccu oos now contain highi quality

L,
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technology for conducting such procedures, and that some courts are
already using video teleconferencing,'with the consent of the parties.

The, Committee believed that, on .balance and in ,appropriate
circumstan esthe court anad the defendant should havelthe option of
using video -teleconferencing for, arraignments, as- long as the
defendant consents to that procedurIe. ,The question of when it would
be appropriate for adefendant to consentjis not spelled out in the rule.
That is left to the defendant and the court m each casel � Although the
rule does,,not specifyany.particular technical requirements regarding'
the system to'beused, lif the ,equipment portechnolog is deficient, the,
public pmyo` e , confidqnce in lt ~e grintgty and ,dignity of' the,,
proceedlfngs.

,T-he' ,laein'dment does tnot require acourt to adopt or use video
teleconferencing.In deciding etr to use-suchprocedures,acourt
mayiwishjto consider est rblishini lealy articulated standards and
procedures, nFor'exatoplte ecot xgpud nwomally want to insure
that, hop iocation used, lo~rtel~vi-s~iktl.yihdeo' teleconferencing is,
conducive ,o ~the soleityof afee+l',iiciai proceeding. That
mighitrequire 4dditionalcbo'rinati' firx4mle, yth the detention
facility to insure that t room, itr, d fXrmishings reflect the
dignity associated wi a, !federal curtm.forovis'onjjshould also be
made Itoinsu that the judge,;or p[surgate; isjin ,a position to
carefullly atsss the of the tfndaht. And he court should
-also consid establishfi prckdures or insuring thlat counsel and the
defend t famy) are provided

Alh~ghlthe~ ~i~ir 4't4i nuLrO' waive a personl
appearianc l en ,l dOes not require thatithe

wm * recig ' tln.Nrde t reqrlire ,L1
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would normally be sufficient for the defendant to waive an
appearance while participating through a video teleconference.

The amendment leaves to the courts the decision first, whether
to permit video arraignments, and second, the procedures to be used.
The Committee was satisfied that the technology has progressed to
the point that video teleconferencing can address the concerns raised
in the past about the ability of the court and the defendant to see each
other and for the defendant and counsel to be in contact, with each
other, either at the same location or by a secure remote connection.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of.
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive

All change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 10
was one of those rules. This proposed revision of Rule 10 includes
an amendment that twould pel-mit the Idefndant to waive any
appearance at an arraignefit and a second anmendment that would
permit use of video, teleconferencing fr, arrajignments. Another
version of Rule 10, which does not include these significant
amendments ,is presented in what has been referred tol as the "style"
package.

Rule 12i.2. Nist y Defense or Exp ertTsi mony

2 of Defendant's MenItalCndtion
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3 (a) Defensse of I 4saitn. If a Ifiuidant intfncds to rely utuo

4 thc defc11se of iiisanity at the time of the a leged Off-ense,

5 th1e &defe d a n t Mliall, witlhiu tle tinite provided f0r t he ,

6 zf i ni ug uofpritiia1 iitiuiis oi at ,ucl later time as thec COu l

7 < ; u ~a y' 'i.,'Xliy , 11 .tf W 4attU11Ify fb1 t11 1h e gouveinilt in

~~~~I r> t t1[

8 writiig o f such inteui imdF a -py of su1 cnutice

9 with1 th e Lki. If el is a fai1ue to comXiply with the

10 - cqtuiiemeits of tliis subdivrsiioi, iinsatity may iiot be

11 raiseda as defenise.r Thlic uuAt'iiay f-i1 c a u se Shown allow

12 1 fii 1 , f the ni u t ic , U4. 'i6an addLtiuLnal time to t11f

13 parties tpreipar foo trial oi diiake sucla otlnea oidei as

14 -nayb be apoiiatc. -

15 (b) Experlt Testim ..........ony ofDJ 4 x t feMntal Codition. l

16 If a defeiidant intenids to i-tinoduce exeLt testim11ony

17 - e lating to a orental disae Ol dfct Ol any other ml.enltal

18 conidition .of the. defaidanit beairing upon the of 'o

1 9 g tie idait shit, within the time provided for,

,, - C~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~fi
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20 the fi ling of pretrial miotionis Or at stcll latcr tilmL as tlLe

21 court maay direet, nlotify th~e attome~y fbr thle goverin

22 in writilg ofsd tion and file a opy of suc1 lloti;C

23 Weith1 th e... llek. ilhe coUUrt miay flr e a u rs ;tcU 11 a llUso lwnt

24 'filing uf tihemui puttadditiuunal timeLtu tilLpwtie

25 t r ep for t ia l or makle sucl otlelr order aS muuay be

26 app t

27 (c) Muental EIxamination of Defendant. L1 a applrpriate

28 ease the covt may, upn mtio uf t auLy fr t he

2 9 governl melL nt, orde thle defendant to sulbmjuuit to an

30 exa in ;_t to 18 U.S.C. 4241 or 4242. No

3 1 statemeuI.nt mnade by theL defcuudaut in the course of anuy

32 a atiol prvided for- by thuis ule, whlthli thle

33 exaallmllatioll be withl or witlhout thlL cois.set of tl..,

34 defelldant, nO testimony by tlLe vL~crt based upon suel

35 statelLnt, mid cy other f uits of thle statelnldt shall bL

36 adnuitted in ev idence agains~t them defendant i n



38 FEDERAL RULES' OF CRIM41NAL PROCEDURE

37 .criih~al prloceedinlg except onl -an issu iemen1l l~ltal :

38 conlditionl on whiIch the, defelldalt h1as in1troduced

39 testimony.

40 (d) fpalur e to Ceo 1 pir. If th.ere is a fail-ar to g i v e liotice A

I \41 whnrqie by ubdivisionl (b,) ofthi rule o to subinit

42 to ani exapmnitiptioui whlen or1dered t 1der sulbdivision (G) of Lt

43 this riale, tlhe cLout m1'ay exclude thie testimlonlly of alln .

44 expert witniess offCerd by theC defen1 dan1 t onll the issue of

46 -(e) Ifnadmissibility of Withdrawn Intention. Evidece of

47 - q inte1ntiou1 as to wifich llnotice was gi under i

48 st divisio(a) ou (b), 4t1 r vw it lh d iav i i , iSn not, inw ay civii

49 or l.Ainnal ploceedinig, adm1 issibl against the perso11n

50 wlvi gave n1otico of the in tmit o .

51 ,R u le 12.2. Notice of an Insanity Defense: Mental

52 Examination -,

. ! . n . P n~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
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53 a)l Notice of an Insanity Defense. A defendant who intends

54 to assert a defense of insanity at the time of the alleged

55 offense must so notify an attorney for the government in

56 writing within the time'provided, for filing a pretrial

57 motion, or at any later time the court sets. A defendant

58 who fails to do so cannot rely on an insanity defense. The

59 court may. for good-cause, allow the defendant to file the

60 notice late. grant additional trial-preparation time, or

61 make other appropriate orders.

62 l)) Notice of Expert Evidence of a Mental Condition. If

63 a defendant intends to introduce expert evidence relating

64 to a mental disease or defect or any other mental

65 condition of the defendant bearing on either (1) the issue

66 of guilt or (2) the issue of punishment in a capital case,

,67 ,,,,the defendant must - within the time provided for filing

68 a pretrial motion or at any later time the court sets -

69 notify an attorney for the government in writing of this
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70 intention and file a copy of the notice with the clerk. The

71 , court may. for good cause allow the defendant to file the

72 notice late, grant the parties additional trial-preparation

73 time, or make other appropriate orders.

74 (c Mental Examination.

75 (1. Authority to Order an Examination; Procedures.

76 ; (A) The court may order the defendant-to submit to

77 a competency examination under 18 U.S.C.

78 § 4241.

79 (B) If the defendant provides notice under

80 Rule 12.2(a). 'the court must. upon the

81 ,government's motion, order the defendant to be

82 examined under 18 U.S.C. § 4242. If the

83 defendant provides notice under Rule 12.2(b)

84 -the court-may, upon the government's motion.

85 ,,order the defendant to be examined under

86 ;,procedures ordered by the court.

. . t . k~~~~~~~~~~~~~~~~~L
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87 (2) Disclosing Results and Reports of Capital

88 Sentencing Examination. The results and reports

89 of any examination conducted solely under Rule

90 12.2 (c)(1) after notice under Rule 12.2(b)(2) must

91 be sealed and must not be disclosed to any attorneY

92 for the government or the defendant unless the

93 defendant is found guilty of one or more capital

94 crimes and the defendant confirms an intent to offer

95 during sentencing proceedings expert evidence on

96 mental condition.

97 (3) Disclosing Results and Reports ofthe Defendant's

98 Expert Examination. After disclosure under

99 Rule 12.2(c)(2) of the results and reports of the

-100 government's 'examination, the defendant must

101 disclose to the government the results and reports of

102 any examination on mental condition conducted by

fAS

K ~ ~ ~ ~ ~~, f A



42 FEDERAL RULES OF CRIMINAL PROCEDURE',

103 the defendant's expert about which the defendant

104 intends to introduce expert evidence.

105 (4) Inadmissibility of a Defendant's Statements. No

106 statement made by a defendant in the course of any

107 examination conducted under this rule (whether

108 conducted with or without the defendant's consent). L

109 no testimony by the expert based on the statement.

110 and no other fruits of the statement maybe admitted

111 -into evidence against the defendant in any criminal

112 proceeding except on an issue regarding mental

113 condition on which the defendant:

L
114 (A) has introduced evidence of incompetency or

115 evidence-requiring notice under Rule 12.2(a) or V

116 (b)(l.or

117 M )has introduced expert-evidence in a capital

118 i-sentencing proceeding requiring notice under

119 Rule 12.2(b)(2.

V;
. . .~~~~~~~~~
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120 (d) Failure to Comply. If the defendant fails to give notice

121 under Rule 12.2(b) or does not submit to an examination

122 when ordered under Rule 12.2(c). the court may exclude

123 any expert evidence from the defendant on the issue of

124 the defendant's mental disease,,mental defect, or any

125 ' other mental condition bearing on the defendant's guilt

126 or the issue&,ofpunishment in a capital case.

127 (e Inadmissibilitv of WithdrawnjIntention. Evidence of

& 128 an ,intention as to which notice was given under

129 Rule 12.2(a) or rb). later withdrawn, is not, in any civil or

130 criminal proceedin2. ladmissible against the nerson who

131 gave notice of the intention. . +

COMMIT'TEE NOTE

The language of Rule 12.2 has been' amended as part of the
general -restyling ,of the 'Criminal 'Rules to lake them more easily
understood and to make style andlterminology consistent throughout
the-rules. .These changes are inteided to be ~stylistic only, except as

L ' notedbelow., i

L~~~~~~~~~~.,i -,j
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The substantive changes to-Rule 12.2 are designed to address five

issues. First, the amendments clarify that a court may order a mental Li
examination for a defendant who,,has indicated an intention to raise
a defense of mental condition bearing on the issue of guilt. Second,
the defendant is required to give notice of an intent topresent expert
evidence of the defendant's mental condition during a capital
sentencing proceeding. Third, theamendments address the ability of L
the trial court to order a mental examination for a defendant who has
given notice p,'ofj, ,an intent! to present evidence !,of 'mental condition
during capital sentencing proceedings and when the results of that
examrination may be disclosed. 4 Fourth4the amnndmient addresses the
timing of disclosure of the results aiid dreports of the defendant's
expert examination. Finally, theamendmet extends the sanctions for
failure to, comply with the rgle's requireents to the punishment
phase of-a ,capital case. i, ,,,, ,,,,

Under -current Rule,,12.2(b), a defendant who intends to offer L
expert testimony-on the issue of his or her mental condition on the
question of guilt must priovide la pretriallnotice of that intent. The'
amendment extends that notice requirement to a defendant who
intends to pffer expertev~idence,,,testimonial or otherwise, on his or
her mental ~condition during acapital sentencing proceeding. As
several courts have recognized, the better practice is to require pretrial
notice of that intent so that any, mental examinations can be
conducted without unnecessarilyi, .....delaying ,capital sentencing i
proceedings. See, e.g., United States Ie Becford, 96,2 F. Supp. 748,
754-64 (E.D. Va. 1-997);, United States y.i Haworth, 942 F. Supp.
1406,41409 (D.N.M. ,1996), The amendmet adopts that view.

,. Revised.Rule Ii22(c0(1) ~addr 'and clarifies ithe authority of .
the court to orderd mental examinations for a defendant - to
determine competency of a-defendant to stand trial under 18 U.S.C.
§ 4241; to determine the defendant's sanity at lhe time ofthe alleged
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offense under 18 U.S.C. § 4242; or in those cases where the
defendant intends to present expert testimony on his or her mental
condition. Rule 12.2(c)(1)(A) reflects the traditional authority of the
court to order competency examinations. With regard to
examinations to determine insanity at the time of the offense, current
Rule 12.2(c) implies that the trial court may grant a governmentK motion for a mental examination of a defendant who has indicated-

A, under Rule 12.2(a) an intent to raise the defense of insanity. 'But the
corresponding statute, 18 U.S.C. §' 4242, requires the court to order
an examination lif theldefendant has provided notice of an intent to
raise that defensesand the government moves for the examination.
Revised Rule 12.2(c)(1)(B) now conforms the rule to § 4242. Any

lF examination conducted -on the issue of the insanity 'defense would
thus be conducted in accordance with the procedures set out in that

__ statutory provision.,,

Revised Rule12.2(c)(1)(B) also addresses those cases where the
defendant is ,not relying on an insanity defense, but intends to offer
expert testimony on the issue of mental condition. While the
authority of a trial court to order a mental examination of a defendant
who has registered an intent to raise the insanity defense seems clear,
the authority undernthe rule to order an examination of a defendant
who intends only tol present expert testimony on, his or her mental
condition on the isue of guilt is not as clear. Some courts have

L, concluded that, a court may ordersuch an examination. See,-e.g.,
United Stats y kStapc1 ole, 811 F.2d 689, 697'(1st Cir. '1987); United
States v. Buchbindei, 1796 F.2d ,9110, 915 ( st Cir. 11986); and United

L States v Haiberit 712F.2d 388, ̂ (9th Cir.,1983). nh United States v.
Davis, 93E.3dl¶286(6th Cir. 1996), Ihowever, thecourtin a detailed
analysis Of the iss6iijconluded that the district court lackedthe
authority under tbe Ale to order a, mental exanination of a defendant
who ha'drov idd ntice of an intent to offer evidence oi a defense
ofdiminished capaciy The court noted first that the defendant could
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not be ordered to undergo commitment and examination under 18
U.S.C. .§ 4242,.because that provision relates to situations when the
defendant intends to rely on the defense of insanity. The court also
rejected the argument that the examination-could be ordered under 1
Rule 12.2(c)-.because this was, in the words, .of the rule, an
"appropriate case." -The court concluded, however, that the trial court
had the inherent authority to, order such an examination.

The amendment clarifies ithat 'the authority of alcourt to order a
mental, examination under Rul~e 12,.2(c)(1)(B) extends to those cases
when the defendant Ihas' ~proVidednoticeJvunder Rule 12.2(b), of an
intent,'to ,.'present .expert i testimony -on the defendant's mental
conditionl, either on'tqhe; ms ort aItcapitalsentencing. See, e.g.,
UnitedState sv. Hall #i3d 381 th Cir. 1998), cert. denied, 119 , L
S. Ct. 1767 (1999).

The amendment to Rulej 12.2(c)(1) is not intended to affect any V
statutory or inherentzauthority a court may have to order other mental
examinations. , ,

,,The-,lanendment leaves,'to the court-the determination of what
procedures'should be used for a court-ordered examination on the
defendant's..mental' conditioni '(apart from insanity). 4As currently
provided in -the rule, if the examination is being ordered in connection
with the defendant's,,stated intent to present an insanity defense, the
procedures are, dictated by~18 U.S.C. § 4242. On the other hand, if
the examination is-bein'gorderrd inmconjunction with a stated intent-
to present expert testimo8ny-on the defendant's mental, condition (not
amounlting to a defense ofnsanity)jeither atthe guilt or sentencing
phases", n~o, specific: statutoiy,,counterpart jis a~vailable. Accordingly,
the court tisgivenfie discretipnto specifyithe prcocedures to be used.
In so doiiJg, the courtmay ceainly be informed by other provisions,

t L. t fl 2, 11, ,,,,e, ,- ,, , .ffj 'm4 ,' i
'4 '4 4 * f I ,', . j .l .

LL,
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which address hearings on a defendant's mental condition. See, e.g.,
18 U.S.C. § 4241, et. seq.

Additional changes address the question when the results of an
examination ordered under Rule 12.2(b)(2) may, or must, be
disclosed. The Supreme Court has recognized that use of a
defendant's statements during a court-ordered examination may
compromise the defendant's right against self-incrimination. See
Estelle v. Smith, 451 U.S. 454 (1981) (defendant's privilege against
self-incrimination violated when he was not advisedof right to

L remain silent during court-ordered examination and prosecution
introduced statements during, capital sentencing hearing). But

F subsequent cases have indicated that the defendant waives 'the
L privilege if the defendant introduces expert testimony on his or her

mental condition. Seee.g- Powell v. Texas, 492 U.S. I680, 683-84
(1989);Buchanan v KZentucky, 483 U S. 402 421-'24 (1987);Presnell
v. Zant, 959 Fs2d 1'524, 1,533 (11th Cir. 1992); Williams v. Lynaugh,

C 809 F.2d 1063, 1068 (5th Cir. I1987); United States v. Madrid, 673
,F.2d ̂  1114, 1119-21; (10th Cir. 1982). 'i'That view is 1 reflected in Rule
12.2(c), which indicates that the statements of e defendantmay be
used against the defendant onlyaftefr the defen4dat hasin troduced
testimony,,on hi'sor her'mental condition. Whattecurrentle does
not 'addre'ss is'ifd, nd to what textent, lthe prosecuion mJ4y see the
results of the examination, which&mhay includeJth~edefendant's

LZ, statements, when evidence of the defendant'& menal condjtion is
being pri.eited solely at4a capital sentencing poceeding. .

L ,The proposedchnge tin' Rule 12.2(c)2 adopts ithne procedure
used by somnel courts to seal or otherise 'i suit he results of the
examination until it is clear that the defend wil introduce expert
evidence about his' oar her mental colhition atUai;capital sentencing
hearing; i.e,., after a verdict of guiltyi i on e mbr capital crimes,
and a reaffirmation by, the defendnt f anl intent to lintroduce expert
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mental-condition evidence in the sentencing phase. See, e.g., United
States v. Beckford, 962 F. Supp. 748 (E.D.,Va. 1997). Most courts
that have ,addressed the issue have recognized that if the government
obtains early accessto the accused's statements, it will be required to
show that it has not made any derivative use of that evidence. Doing
so can consume time and resources. See, e.g., United States v. Hall,
supra, 152 F.3d- at 398 (noting that sealingof record, although not
constitutionally ,required, ,ilikely advances . ,interests, of judicial
economy by avoiding litigation over,[idevative use issue]").

Exceptas providedtini j iRule,12d(c(3), 'the rule does not address
theitime fbor-disclosinig'resutjs andj r epots of any expert examination
conducted by the defendant. lNew Rle 1.2.(c)(3) provides that upon
disiclosure under subdivision (c)(2) of t results and reports of the,
goverqnenit~ls examination, disclosireloftheresults anid reports of the
defendantls pexperttainpsation i slay if the defendant intends
to introduce expert -idenc Freltig bo theexaminion.

l Ru~le 12.2(c);tarsprviu8 ~ r ijo#@tfS~tll rel ~ticttdiissibility-ofthe
defendant's stateents di# hecburse of an plamination conducted
under tie rule to an' risue hetpectil enta1 ciition on jwhich the
defendant 'rhisfinitro lced ttesjimioi epr pijf jlothewiise. As ,i
am~ended, l gule ^ H+2 h~tcj~li pjvl~sle~llfi t adn#issibility of such
evidence- in'4acapital sentnig pro dng} tnggeredjFonly by the ,

eyidvel nncedefendants'n L~inQf~ ~~.TeCn~iteblee
that, in ths ontex ~41 ~~tl~ oemn
ability to use the resuiso, f its H 1 eiiuition to instances
in vhkch fthie>defent ;lXsfrsthjniP ced t pel eyidence on the

0 Rule 11 22d41h :end sanctions for lfaiure to,
comply wit tihe i t~ p ipe alt se of a aital pase. The
selectionif aW VitlA iey, e rLant-to,

L

s . i i r A r ~ ~ ~ ~
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provide notice or submit to an examination under subdivisions (b)
and (c) is entrusted to the discretion of the court. While subdivision
(d) recognizes that the court may exclude the evidence of the
defendant's own expert in such a situation, the court should also
consider "the effectiveness of less severe sanctions, the impact of
preclusion on the evidence at trial and the outcome of the case, the
extent of prosecutorial surprise or prejudice, and whether the
violation was willful." Taylor v. Illinois, 484 U.S. 400, 414 n.19
(1988) (citing Fendler v. Goldsmith, 728 F.2d 1181 (9th Cir. 1983)).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any
rule that includes what it considered at least one major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule

L 12.2 was one of those rules. As outlined in the Committee Note, this
proposedrevisionofRule 12.2 includes five substantive amendments.
Another versiobn of Rule 12.2, which ddes i'not include these

Lo significant amendments, appearstin what has been referred to as the
"style" package.

Rule 12.4. Disclosure Statement

1 , WhoMustFile.

2 - (l) Nongovernmental Corporate- PartM. AnY

3 nongovernmental corporate party to a proceeding in

4 - a district court must file a statement that identifies

L

- ,.
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5 any parent corporation and any publicly held,

6 corporation that owns 10% or more of its stock or

7 states that there is no such corporation. .
8I - -at

8 < l.>(2) Orfanizatinal"YVictim. If an organization is a

9 victim' o`8f the allegedi. criminal activity. the

10 govermenitmust ifile a statement identifying the

11 victim. Affthe organizational Victim is a corporation.

12 the statement-must alsoadisclose the infonnation

13 reguiredlbv Rue6 J2.4(a)(l to ithe extent it can be

14 . obtained diligence.

15 Lb] Time for iting; Splemental Filing. A party must: t
~~~~~~~~~ ~~~~~~~~Lj

16 (1) file the'R'le 12 .4(a staterment upon the defendant's

17 initial arpearan&-eiand

18 (2) promptly2file a supplemental statement upon any F

19 change I in rInhe information that the statement

20 . , reguires'

,J> . :; .,Illt> I~l ;t - I..........^ ,.
I''tti} ' '' i ' '' ' ,,.1~~~~~~~~~~~~~~~~
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COMMITTEE NOTE

Rule 12.4 is a new rule modeled after Federal Rule of Appellate
Procedure 26.1 and parallels similar provisions being proposed in

L new Federal Rule of Civil Procedure 7.1. The purpose of the rule is
to assist judges in determining whether they must recuse themselves
because of a "financial interest in the subject matter in controversy."
Code of Judicial Conduct, Canon 3C(l)(c)(1972). It does not,
however, deal with other circumstances that, might lead to

E disqualification for other reasons.
L

Under, Rule I2.4(a)(1), any nongovernmental corporate party
must file a statement that indicates whether it has any parent
corporation that owns 1 0% or more of its stock or indicates that there
is no such 'corporation. Although-the term "nongovernmental
corporate pait, wvill, almost always, involve, organizational
defendants, it might also cover any third party that asserts an interest
in property to be forfeited under new Rule 32.2.

Rule 12.4(a)(2) requires n attorney for the government to file a
statement that lists any organizational victims to the alleged criminal

A, activity; the'purpose df this disclosure is to alert the court to the fact
that a possible ground for disqualification might exist' Further, if the
organizational ,ictim is acodiporation, the statement must include the
same informationrequired fany nongovermmental corporate party.
The rule requires a' atoney for ithe government to use due diligence
in obtaining that informtinfrormra corporate organizational victim,

L recognizing the timinig~equiremets ofule 12.4(b) might make
it difficult to obtain the necessary in tion bythe time the initial
appearance is conducted.

Although theldisclo required by Rule 12.4 may seem
L.i limited, they aecalculated to rachthe majority of circumstances that
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are likely to call for disqualification"'on the basis of information that
ajudge maynot know or recollect. Framing a rule that calls for more
detailed disclosure is problematic. and will inevitably require more
information than isnecessary for,,purposes of automatic recusal.
Unnecessary disclosure of volumes of information may create the risk ,
that a judge will- overlook the one bit of information that might
require disqualification, and may also create the risk that courts will
experience ,unnecessary ;disqualifications rather than attempt to L.
unravel a potentially difficult question.

The same concerns about overbreadth are potentially present in
any local rules 1that- might address this topic. -,Rule 12Z4 does not
address the promulgation of any local rules that might address the
same issue, or supplement the requirements of the rule. However, the
authority, granted,to th& \Judicial Conference to require additional
disclosures pro-videsauthorityto preempt any local rules on the same
topic. E

The rule does not cover disclosure of all financial information
that could'be relevant to ajudge's decision wiether todrecuse himself
or herself from a case. The Committee believes that with the various ,
disclosure practices in the federal courts and with the development of L I
techliology, 'more comprehensive disclosure mnay.be desirable and
feasible. The Comrmittee further believes that the Judicial Conference
is inlthe best position to develop any additionallrequirements and to
adjust those requirements Mas stechnological' andr other. developments -
warrant.I Accordingly, Rule 12A4(a)(1 )() authorizes the Judicial
Conference' r-to', ' promulgate Imore Mdetailed financial disclosure
requirements for criminal cases. X

Rule 12.4(b)(1) indicates that the time for filing the disclosure
statementis at the 'point when-the defendant enters an initial
-appearance underRtile 5. ,Although tlere may be -other instances

,, , , . . . , . .. ,1 , , L
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where an earlier appearance of a party in a civil proceeding would
raise concerns about whether the presiding judicial officer should be
notified of a possible grounds for recusal, the Committee believed

7 that in criminal cases, the most likely time for that to occur is at the
LiJ initial appearance and that it was important to set a uniform triggering

event for disclosures under this rule.

LA Finally, Rule 12.4(b)(2) requires the parties to file supplemental
statements with the court if there are any changes in the information

r required in the statement.
L

1 Rule 26. TakiP o

Lv 2 -i afl l trials the t esti monly of witnesses sha lie takea

71 3 orally in oupen coUt, nless other wise provided by al Ac of

4 &otkress or by these rules, the Federal Rules of divider, -o

-- 5 otler iules adopted by the Suprein1 e C-uut.

6 Rule 26. Taking Testimony

7 (a) In General. In every trial the testimony of witnesses

8 must be taken in open court, unless otherwise provided

L 9 byastatuteorbyrules adoptedunder28 U.S.C. § 2072-

10 . 2077.

11 fl) Transmitting Testimony from a Different Location.

L
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12 In the interest of. justice, the court may authorize

13 contemporaneous. two-way video presentation in open

14 court of testimony from a witness who is at a different.

15 location if: .

16 -f1)l the requesting party- ,establishes exceptional

17 circumstances for such transmission; i j

18 pproprnate safeguards for the transmission are used,

19 and

20 (3) the witness is unavailable within the meaning of

21 Federal Rule of Evidence 804(a)(4)-(5.l

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general
restyling of the Criminal Rules to make themn more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to -be stylistic only,, except as noted
below.

Li
Rule 26(a) is amended, by deleting the word "orally," to

accommodate witnesses who are not able to present oral testimony in
open court and, may need, for example, a sign language interpreter.
The change conforms the rule, in that respect, to Federal Rule of Civil
-Procedure 43. "
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A substantive change has been made to Rule 26(b). That
amendment permits a court to receive the video transmission of an
absent witness if certain conditions are met. As currently written,
Rule 26 indicates that normally only testimony given in open court

L will be considered, unless otherwise provided by these rules, an Act
of Congress, or any other rule adopted by the Supreme Court. An
example of a rule that provides otherwise is Rule 15. That Rule
recognizes that depositions may be used to preserve testimony if there
are exceptional circumstances in the case and it is in the interest of

£ justice to do so. If the person is "unavailable" under Federal Rule of
K. Evidence 804(a), then the deposition may be used at trial as

substantive evidence. The amendment to Rule 26(b) extends the
logic underlying that exception to contemporaneous video testimony
of an unavailable witness. The amendment generally parallels a
similar provision in Federal Rule of Civil Procedure 43.

The Committee believed that permitting use of video
transmission of testimony only in those instances when deposition
testimony could be used is a prudent and measured step. A party
against whom a deposition may be introduced at trial will normally
have no basis for objecting if contemporaneous testimony is used
instead. Indeed, the use of such transmitted testimony is in most
regards superior to other means of presenting testimony in the
courtroom. The participants in the courtroom can see for themselves
the demeanor of the witness and hear any pauses in the testimony,
matters that are not normally available in non-video deposition
testimony. Although deposition testimony is normally taken with all
counsel and parties present with the witness, there maybe exceptions.
See, e.g., United States v. Salim, 855 F.2d 944, 947-48 (2d Cir. 1988)
'(conviction affirmed where deposition testimony, taken overseas, was

L used although defendant and her counsel were not permitted in same
-room with witness, witness's lawyer answered some questions,

L
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lawyers were not permitted to question witness directly, and portions
of proceedings were not transcribed verbatim). .

The revised rule envisions several safeguards to address possible
concerns aboutthe Confrontation Clause riglts of a-defendant.l First, ,
under the rule,, the court is, authorized to ,use "'contemporaneous two-
way" video transmission of testimony., 81Thus,- this rule envisions,
procedures ,,and techniques very different ,from ,those fused in U
Maryland v. -Craig',497 U.S. 836 ,(1990) (transmission of one-way
closed circuit television ofchild's testimony). TwoLwaytrannmission r
ensures thathfe witness and the persons present in'the courtroom will LJ
bqiable to see adehear each oter. Second, theicourt.nmust first find
tbat , there: pe'e14 "exceptional qtcircuimstancest', for using , videol
transmissions,!a staindard used in jUnited 5tatesvi gante,, ,166 F.3d
75, 81(2nd. Ciir., 19'99). ,!,jVe ijeis difficultt tcatalog examples of
circumstances considered to be "exceptional,"' the inability to the
defendant iandl :the defenset counsel to6 the, itess's location would
normally, be 'an exceptional ,tlcircumstance. $econd, arguably the _

exception Rulei ( s I cominet with the requirement V
ilRu ~hlte se6.2(b)(3)di Dnavailable,1,jis as, least as
stringent as theCstadar et ouin Marhln iu. Craig, 497 uJ.S. 836
(1990). n, that 1 ,case the , lCotindic ated that jadefendant's
confronton rgts "iylble satsfiedabsen a[ hbpysicdl; face-to-face
copn frontation gat trial InXy1 where deni4 of Isuph confrontation is
necessary to futher, iMAtantlgon ett blic4olicy and only Li
where the4 reliabilitlof1e f assured."l Craig,
497 U1S,,a, J85|O{|}1nFigante .1+co4 nlted ?at because thew8vid o,,
systemlw CI rda a ¢Klosed cir the use of
a! twrorway'itrtslionimaae ijec¢ssry p appyq11the Craig
standards vi, bP ;o 4Qp v ' d

'The don'mti cognizedthere s a peed forthe trial court
to imposer, pStpoaW saeguaMs ad procedures to insure the

. , q , N J~~~~~~~~~~~~~~~~~~L
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accuracy and quality of the transmission, the ability of the jurors to

L, hear and view the testimony, and the ability of the judge, counsel, and
the witness to hear and understand each other during questioning.

__ See, e.g., United States v. Gigante, 166 F.3d 75 (2d Cir. 1999).

L
Deciding what'safeguards are appropriate is left to the sound,

discretion of the trial court. The Committee envisions that in,
establishing those safeguards the court will be sensitive to a number
of key issues. First,- it is important that the procedure maintain the
dignity and, decorum normally associated with a federal' judicial

L proceeding. ' That would normally include ensuring, that the witness's
testimony is transmitted from a location where there, are "no, or
minimal, background distractions, such as persotns leaving or entering

L the room;,, Second, it is important to insure the, quality and integrity
of the two6-way' transmission itself.h, That will usually, mean
employment of itechnologies and equipment that, are proven and
reliable. 'jhird, the court may wish to'use a surrogatetisuch as an
assignedmarrshal or special master, as'lused in 'Gigeantel supraf to
appear attlhe witness's locationuto ensure that the '-~tnesls is not being
influenced from an off-camera source 'and that Ih i eqaipent his,
working'properly, thewitness~s end ofthe tran'smission. Fourthy~the'

L court should ensure tha the-.court, counsel, iand jurrs 3 a clearly see
and, lhearl twitness l duing the "Irnsssi'or Ii 1 ia it s eqally
important ih~t the witness canrleay see d he l a upsel; the court,LI and the defendant. i Fifth, the.court ishtuld ensuMe 'tt i record
reflc~ts the persons who' are prese at e w ess' ocati+. Sixth,
the court r wi to ire`q'replth tp vien esAPf the pa s to be
present at thIe wtes'slsVlocation. Sev'eith, the oiytlmayIrtuire of
counself 'onH th e rcord,[hetheiner add iional saf~rdsightbe

7 employed. Eiughthj'te Q&Wt shou d y arecording
of the testirhony,1'ho]ud a question' ¶ise iabu't' ihequgity of 1the
transmission. inallyteo ur may conjiiAus la preril order

settin' outti1te fa id5pritesafegu s kpl5d u tle. See

L '

L,,,
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Unitd States v. Gigdnte, 971 F. Supp. 755, 759-60 (E.D.N.Y. 1997)
(court order setting out safeguards and procedures).

The "'Comm'ittee believed 'that !including the requirement of
"unavailability", as, that term is defined in Federal Rule of Evidence
804(a)(4):4and, (5) 'will insure .,that, ,the defendant's ,Confrontation
Clause -rights ~!arel not 1irifringed. Th deciding whether -to ,permit
contem porarieous -itransmlssion of thdtaestimogny of a government
witnress,, ,the Suprermie p.Co'urt'is ,decisioni in Maryland v. Craig, 497
US. ,836 (199j0) isninstiuctive. b4Inthat c~ase",the prosecution presented
the testimnony lf, c,,hild sexual 'assauil tvictim from another roomn by L
one-way dosed ciituithyision. The lCourt outlinedpfour [elements
that underie Conotatlause*issues; r(I) physical presence; (2)
the oath; (3) crossa aibn; and (4) theoppobrttiity for thea rier-
ofractdto se'iel It ed~ranl r9 1 ,d. at 847. The Court
couldej e protected l onlyF ftht ilaI~fo~reqEmle rontwtion f e wlausef rights
co-uld~l~be pr.,totelc~te& on fltq lm t' w r ~ " present.iL,'The trial .
court thadp exliCitiy clu4d that 'tl}ie ptcedure rwas necessary- to -
protect, Ith shld witsi.e.; the1l, ness w+, psychologicIally Li
unavailable to esift, noeted thait
any hantfij 4$~teAfnih Auligfb~~eAta~I te'd testimony

:~~~~~~~~~~~~~~~~1 I
was mo~ist ~if the, protections KJ

[omf aLe witnessuis

Alth* . i te ,iste such as those
encount . . the witness is '
unavailabJlebfcay f0 nseitnFdraRueofEvidence
804(aX'I)(~4) R() te 1 l~id~~a~clr~rustances .a

prp~ rI Isn~ stsjsnorllfth r protective

A J ~~~~~~~~~~~~~~~~~A~~L
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factors identified by the Supreme Court in Craig, is a decision left to
L the trial court.

The amendment provides an alternative to the use of depositions,
which are permitted under Rule 15. The choice between these two
alternatives for presenting the testimony of an otherwise unavailable
witness will be influenced by the individual circumstances of each

K J case, the available technology, and the extent to which each
alternative serves the values protected by the Confrontation Clause.
See Maryland v. Craig, supra.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any

L rule that includes what it considered at least one major substantive
change. The purpose forthis separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee

L believes will result in significant chatiges in current practice, Rule 26
was one of those rules. This proposed revision of Rule 26 includes
an amendment that would authorize a court to receive testimony from
a remote location. Another version of Rule 26, which does not
include this significant amendmenit, is presented in what has been
referred to as the "style" package.

,1 RUe 30. 1sitr u t i usu

L 2 A t tl ofte evidence or at s ealer ti11 1C durinI

3 the trial as the conut reasoftably directs, any party may fil

4 Wstitt qu s t that the court instruct the jtuuy on the law as

LI) ..
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5 a et forth inl thec rcqucsts. At th~e sam l i ........................... OJC of sucl ....h....g

6 rquests shail be fulnisled to all parties. Tlhe otu t shall

7 inforim couunse of itS proposed adtiqn upon th1e 1CqUeStS prior

8 tu tT1irt ai swii. tou te jury. Tl1e cotu l t may itstruct thlejuLy

9 fbre or after the ar1pmlet. arc u..n.p1 ctpd or at bUtll t i me.5.

1 0 N Q party may adssirp as error any pwrtion of thle charge oi

11 umomissioni tlheLefioil unless that party objpets tlhleeto befole the

1 2 JUrY retires to consider its ver dt, ts the matLie

13 tu 3vhicil that party pbjcts ai u4 di g oufth c .s

14 Opportullity shiall be giv.ii to make th.e obujctin out of thne

15 carinlg of thle jUlr and, on .qucst of any party, out of tlh

16 presence of tlhe jury. .

17 Rule 30. Jury Instructions

1-8 (a) In General. Any party may request in writing that the
_-r

19 court instruct the jurv on the law as specified in the

20 request. The request must be made at the close of the

21 evidence or at any earlier time that the court reasonably

.~~~~~~~~~~~
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22 sets. When the request is made. the requesting partymust

L
23 furnish a copy to every other party

24 (j) Ruling on a Request. The court must inform the parties

E 25 before closing arguments how it intends to rule on the

26 requested instructions.

L 27 (c) Time for Giving Instructions. The court may instruct

L 28 the jury before or after the arguments aie completed. or

29 at both times.

30 Od Objections to Instructions. A party who objects to any

31 portion of the instructions or to 'a failure to give a

32 requested instruction must inform the court of the

33 specific objection and the grounds for the objection

34 before the juryretires to deliberate. An opportunitymust

[ 35 be given to object out of the' jur's hearing and, on

36 request. out of the jury's presence. 'Failure to object in

37 accordance with this rule precludes appellate review.

38 except as permitted under Rule 52(b).

r
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COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general
restyling ofthe'Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below.

Rule 30(a) reflects a change, in the timing of requests for
instructions. As currently written, the trial court may not direct the
parties to file such requests before trial without violating Rules 30
and 57. While the amendment falls shor of requiring all requests to
be made before trial in all, cases, the amendment permits a court to do
so in a particular case or as a matter of local practice under local rules
promulgated under Rule' 57. Therule does not preclude the practice
of permitting the parties to supplement their requested instructions
duringthetrial.

Rule 30(d)-clarifies what, .if anything, counsel must do to
preserve a claim of error regarding an instruction or failure to instruct.
The rule retains the requirement of a contemporaneous and specific
objection (before the jury retires to deliberate). As, the Supreme
Courtrecognized inJones v. United States, 527 U.S. 373 (1999), read
literally, current Rule 30 could"be construed to bar any appellate
review absent a timely objection when in fact a court may conduct a
limited review under a plain error standard. The amendment does not
address the issue of fwhether objections to the instructions must be
renewed after the instructions are given, in order topreserve a claim
'of error., -No charnge iin practice is intended by theamendment.

. ..

.~ ~ ~ ~ ~ ~ ~ ~~
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publshn REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any

L rule that includes what it considered at least one major substantive
change. The purpose for this separate publication was to highlight for
the bench and the bar any proposed amendments that the Committee

L believes will result in significant changes in current practice. Rule 30
was one of those rules. This proposed revision of Rule 30 includes
an amendment that would authorize a court to require the parties to
file requests for instructions before trial. Another version of Rule 30,
which does not include this substantive amendment, is presented in
what has been referred to as the "style" package.

1 Rule 35. Correction t o R e d u c t io n of Sentence

2 (a) Collection of a Sentence on Remand. Tle c o u r t shall

3 correct a sentence tht is deternnind on appeal tnidet 18

4 U.S.C 3742 to have imposed b een iolation of lai, to

5 have bee in osad as a result of a l ret appliation

6 ofte sentencing l i n es, o u to l ye u.ju e .alule, upun

7 fel aca sfth e e to the co

8 (1) for imposit io of a sentm1 .1 c '11 accld wti t h fl

9 - henu id i ng ofthe colt of aappeals, or

L
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10 (2) fbr fuAther se teuu i. ig prce g if, afteri sLuJL

11 prcedns theL coJ~t detL~iine.s that theL original

1 3 (b), Redutt; ~ n, t.1 t f~ fOSubstatitai Assistance-.H

4 , 44 .r+- i

1 n _____r. ____- _ _. ___________t:__ : , _ _ _1

15 IFlt~iLl W lpl~L, fiL U L~it lCL1"y 1dUA d easenteiic toE

16 refec a d~f~1dalrt'~ s ~~it~ tantiail ssistance. ini

1 7ll Ig plr pfJII-ating anHother fplrlsl, mii E
18 a- -sdanLe wait the guidelines and poicy statelents h.J

19 is uedut by t Sentencfoin CSubstanial ssiud Le 28Ue.S.C.
N-20 § 994. The 6ma't may csidej l a gove nt motion to El
21 e- dicea 6 ntliiivs leais onu e y ear -o more after tlhc

22 senltllce is ilposed if thle defendalt's substantial ed
23 assistance im o . l v inf!ibjiatj ui or edme not knw

24 -by theL rdwe1d t tmtil on yerp more, aftr sentence i

25 i.posed. in Lvaluatin whetiherstibs ,ultaitiai assistamice hllas

26 b yn rlendeLre, tilL cr may consis tlLder the def Sdant's
El

24 ly tledea~d ....... ulti o...e ea Ol... reat stcc l
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7 ~~ ~ ~~27 pre-senltelce assistmice. Ilappqlyiiig this subdivision, the

28 curt may reduce the sentence to a level below that

29 established by statute as a lnininitn sentence

30 (c) eorrection of Sentence by Sentencing Court. Thlc

31 court, acting withvith 7 days after t he imositiloi of

32 seitence,may colect a senteLce that was imposed as

33 result of aitlc..mtical, teci.ical,u or other ce a ror.

3 4 R u le 3 5 . Correcting or Reducing a Sentence

35 (a) Definition. For purposes of this rule. "sentencing"

36 means the entry of the judgment.

37 (I) Correcting Clear Error. Within 7 days after

38 sentencing. the court may correct a sentence that resulted

39 from arithmetical, technical, or other clear error.

L 40 &I Reducing a Sentencee for Substantial Assistance.

41 fl) In General. Upon the government's motion made

L 42 within -one year of sentencing. the court may reduce

43 a sentence if:
L
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44 U(A the defendant, after sentencing, provided

45 substantial assistance in investigating or

46 prosecuting another person: and

47 (B} reducing the sentence accords with the K
48 Sentencing Commission's guidelines and policy

49 . statements. L
50 (2) LaterMotion. Upon the government's motion made K
51 more than one year after sentencing, the court may

52 reduce a sentence -if the defendant's substantial

53 assistance involved:

54 (A) information not known to the defendant until

55 one year or more after sentencing;

56 , information provided by the defendant to the

57 government within one year of sentencing, but

58 which did not become useful to the government

59 ,,until more than one year after sentencing; or

F7
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60 (C) information the usefulness of which could not

61 reasonably have been anticipated by the

62 defendant until more than one year after

63 sentencing and which was promptly provided to

64 the government after its usefulness was

LJ 65 reasonably apparent to, the defendant.

66 (3) Evaluating Substantial Assistance. In evaluating

67 whether the defendant' has provided substantial

68 assistance, 'the court may consider the defendant's

69 presentence assistance.

7) 70 L4) Below Statutory Minimum. When acting under

71 Rule i35(b). the court may reduce the sentence to a

72 level below the minimum sentence established by

73 statute.

-- COMMITTEE NOTE

L vThe language of Rule 35 has been amended as part of the general

,restyling of the Criminal Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.

L
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These changes are intended to, be stylistic only, except as noted
below.

The Committee deleted current Rule 35(a) (Correction on
Remand).,, Congress added that rule, which currently addresses the
issue of the district court's actions following a remand on the issue of
sentencing, "in the Sentencing Reform Act ofJ984. Pub. L. No. 98-
473. The rule cross-references 18 U.S.C. § 3742, also enacted in _

1984, which provides detailed guidance on the various options
available to the appellate'courts in addressing sentencing errors. In C

reviewing bothiprovisions, the Committee~concluded that Rule 35(a) LI
was no Jlonger'needed.' First, the statute clearly covers the subject
mattertandlbsecond, it isinotinecessaryrto address ,lan issue that would
be veryclear to a district court following a decision by a court of U
appeals.,1 jn, the place of current Rule 35(a) ,,'the Committee has
inserted aliefinition of sentencing, to, indicate that for the purposes of
Rule'35, 1'sentpnci ng" eansithe entry of the judgment.

Former Rule 35(c), which addressed the authority of the court to
correct certain errors in the sentence, is now located in Rule 35(b). In
the current version o fRule 35(c), the sentencing court is authorized
to correct errors in the sentence if the correction is made within seven
days of the iimpositionj of the, sentence. I.Although the term

"mposition of sentence was not defined in the rule, the courts that -

addressed the issue werie split. l The majority view, was that the term L
meant the ~oral announcement of the sentence and the minority view
was that it meant the entry of the judgment. See United States v.
Aguirre, 214 F.3d 1,122, 1'124-25 (9th Cir. 2000),(discussion of Rule
35(c) and citing cases). The Committee was persuaded that the more
appropriate term, in "the context ofRule 35, was the term "sentencing"
and that it should be defined as the point when judgment is entered.
Although thenCommittee, recognizes that the amendment may cause
.a change in prcticdl (at least in ,,those Icircuits that read current Rule X

L

Li

I -, ,~~~~~~~
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35(c) to mean the oral, announcement of the sentence) that approach
makes Rule 35 consistent with other rules, including the Rules of
Appellate Procedure, which treat the entry of the judgment as the
triggering event for appellate timetables.

A substantive change has been made in revised Rule 35(c).
Undercurrent Rule ,35(b), ifthe government believes that a sentenced
defendant has provided substantial assistance in investigating or
prosecuting another person, it may move the court to reduce the
original sentence; ordinarily, the motionmust be filed within one year
of sentencing., hi 1991, the rule was, amended to permit the
government to file such motions after more than one&year had elapsed
if the government could, showj that' the defendant's substantial
assistancel,invoived "inforinationi lor evidence mnot known'by the
defendant" until more than one year had elapsed. The current rule,
however, did ,,not address the question whether a inotion to reduce a
sentence zcould 'ibe flled and graanted in, those instances when the
defendant,'s substanti'al assistiance involved information provided by
the defendant iwlithin one year of 8sntence but, that'did not become
useful to-the goverrnent -untilnmorel tianoiee yary after sentencing
(e.g., whennJte government, starts I"an '0investigatiobn to which the
information is pertinent). The coults were split on the issue.
Compare !United States v. Morales, 52 F.3d 7 (1st Cir. 1995)
(permittingfiling and granting of motion) with' United States v.
Orozco, 160 IF.3d 1309, (11th Cir1 i1998) i(denying relief and citing
cases). Althopgh the court in lOrozc ;felt constraimed to denyrelief
underRule. 3( Ithe cour urged nidment of the rule to:

4, '$I"i i ~ a o 1, i i 1 i l

address the apparent unforesen hsitu tion presented in this
case-where aconvited detfenat provides formation to
the governmentprior to the expjratinofthejurisdictional,
one-year A,. period from Isentece ,aimpositiqn, ',but that
information does notbeco sfl thegvenment until

U,~,
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more than-one, year after sentence imposition. Id. at 1316, n.
13.,

Nordoesthe existingrule appearto allow a substantial assistance
motion under equally deserving circumstances where a defendant, L

who, fails to pr'ovide information ,within one, year of sentencing
becausejits usefilnesscould not reasonably have~been anticipated,
later provides -the informations to the government promptly upon its
usefulness becoming apparent. '

.Revisedi! Rule I 135(c)'4 is .ljintenfded Ito'. adidress, both of those
situations. tFirst,#Rujj e j35(c(i2)() makes-[hclear ,that .a sentence
reductioyi motion ,,is, periittedin itose inst nes identified by the
court in,,'Qrozco& Second,Rtlile 3[5(c)(2)(C) iecognhizes that a post-,
sentence .m oition is also , appiprpate ip those instances where the
defendant did I not~flilprovide any inforation, within one year -of,
sentencing, becatusb its usfiuiess nqt reasonably apparent to the
defetndant dur itht period', Battrpule requires that once the
defendant reali'zes te ipoirtancel ohe infprmatjon the defendant
promptly l idj lte 4inati? to I the~ govenment. i What
constitutes "prOnpt~jnOtificton )yiloln epend'bn¢the circumstances of
the dase." ' '' 'llit! iil:r 9q Allf'1''9'9 '0 m It'xf i '

4 N 11 ~ ~ ~~4 i l 3 ;tr 1[ 4l}f jI' ltl jl

The rules one-yeat restslc'tion genll'y serves the important ,
interests ,of finality rand of ci ating <an jncentive for defendants to
providepromptly whatutse. hfo tip1 iotheymight have. Thus, the fV
proposedIamendnwnt would not eliminate the one-year requirement
as a general loperative felennt4 1 |But ,vhere the usefulness of the
' informati l~ii ~lIlot9H~asio~lla jr ap ntltuntil a year or more after
sentencing, no sound ppu se, vedfby the current rule's removal
of any inc enive Xo4piovlithat inormation to the, government one
year ormoriafteIfj;'senten ze (+, if preykously provided,, for the

L
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government to seek to reward the defendant) when its relevance and
substantiality become evident.

By using the term "involves" in Rule 35(c)(2) in describing the
l sort of information that may result in substantial assistance, the

Committee recognizes that a court does not lose jurisdiction to
consider a Rule 35(c)(2) motion simply because other information,
not covered by any of the three provisions in Rule 35(c)(2), is
presented in the motion.'

LREPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Wd Criminal Procedure, the Committee decided to publish separately any

rule that includeslwhat it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 35
was one of those rules. This proposed revision of Rule 35 includes
an amendment that would authorizea court to hear a motion to reduce
a sentence, more than one year after sentence was imposed, when the
defendant's substantial assistance involved information known to the
defendant within one year after sentencing, but no motion was filed
because the significance or usefulness of the information was not
apparent until after the one-year period had elapsed. Another version
of Rule 35, which does not include this amendment, is presented in
what has been referred to as the 'istye67 package.

1e 43. Psence of the Defendant

2 (a) Prese1 Req 1ur . 'The defendant shall ble present 4 t

3 tlr1 A a iai gi uiii liit , at the timie of the plea, at evey stage o f

L~~~~ ~~ ~~ ~~ ~~ ~~ ~~ ~~ ~~ ~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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4 t*e *ti aia in- tdino theimpaueing of tle jury and tlhc

5 _r turt ofthe ver dic t , and atthe ilpOSiti;Ol of sentece,

6 - xcetas o v o Iy topI rulck.

7 . (b) Continued rre1 ence Not q e. Tlh fwteL

8 p of thie trial to and indudinl, tlm etunl of tlhe

9 verdict, an1d tlhe imiposition o£f etitncle, will not be

10 pireven.ted and tlhe defeidant will l ~ coiisida d to have

11 waiv+d t7ed IIrlt o i sent wlhene-ver a defendarit,

12 initially pient at thiai, Mr lhavipig pleaded guilty .0 nlfo

13 ;,coI.terIder¶ , ,

14 .(1)- isv luntaxiy abent afte. tlh1 tri a l has coLinninelnl.d

15 (wl1ht11 e1 %tlnt tl1e de f en da it h na bc fonifnned ly

16 tlhe couIt ufthli ligatiaitollu htl-atrlm dmhhd lt ttial),

17 (2) iri a luiikapita1 s is' v uluutariJ abscnt at tLen

18 nnpuSitiuo of sentetce, Or

19 (3) aftct lxnel1g d +y tLe court tLat disruptive L

20 con1duct will caus tl.e remUoval of the defendat-

CI
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21 firom tle cou troom, persists in con1duct wh1 icl i s

22 suchl as to justify excf-asionl froml the courtrooml.

23 (c) Presence Not Required. A defen1 dmt eeJd not be

24 present:.

25 (1) wlen represented by uonl and tie d midant is an

26 orgalnization, as defined in 18 U.S.C. § 18,

27 (2) when tihe off e is pu'Lisabe by finic orby

28 irlpisoulent flb n ot ore than one year or bothl,

29 and tlh. wout, with thCe w ri tten co nsent of ti. -

t - . 30 defendant, permits anlaig,1nenlt, plea, triai, and

r~l 31 imposition of sentence in tlhe d cfen d a n t ' s a

32 (3) wine.n tlie piLeeding i svolve uniy a -.unfeilie

33 hIearing u p on a qucstiounof law, or

34 . (4) wurn . the proceeding involves a ieductioni or

35 .- corrc.tioi n of sentenle, under Rtle 350(b) Or (c) Or 18

36 U.S.C. s 3582(c)

37

E2
7 ,
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38 Rule 43. Defendant's Presence K
39 (a) When Required. Unless this rule. Rule 5. or Rule 10

40 provides otherwise, the defendant must be present at: L

41 (1) the initial appearance. the initial arraignment, and

42 the plea;

43 ( every trial stage. including jur impanelment and the

44 return of the verdict: and

45 (3) sentencing.

46 (Lb When Not Required. A defendant need not be present

47 under any of the following circumstances:

48 (1) Organizational Defendant. The defendant is an p
49 organization represented by counsel who is present.

50 -( MisdemeanorOffense. Theoffense is punishableby

51 fine or by imprisonment for not more than one year.

52 or both, and with the defendant's written consent.

53 the court permits arraignment. plea. trial, and

54 sentencing to occur in the defendant's absence. V
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55 (3 Conference or Hearing on a Legal Ouestion. The

56 proceeding involves only a conference or hearing on

57 a question of law.

58 (4) Sentence Correction. The proceeding involves the

59 correction or reduction of sentence under Rule 35 or

L 60 18 U.S.C. § 3582(c).

61 (c) Waiving Continued Presence.

62 (1) In General. A defendant who was initially present

63 at trial, or who had pleaded guilty or nolo

64 contendere. waives the right to be present under the

CE 65 following circumstances:

66 (A) when the defendant is voluntarily absent after

67 the trial has begun, regardless of whether the

C68 court informed the defendant of an obligation to

69 remain during trial:

LI 70 (B) in a noncapital case, when the defendant is

71 voluntarily absent during sentencing- or

L

L'
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72 (C3 when the court warns the defendant that it will

73 remove the defendant from the courtroom for

74 disruptive behavior, but the defendant persists

75 in conduct that justifies removal from the

76 courtroom.

77 (2 Waivers Effect., If the defendant waives the right to

78 be present. -the trial may proceed to completion,

79 including the verdict's return and sentencing, during

80 the defendant's absence. IL

{COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general
restyling of the Criminal Rules to make them more easily understood
and to make style and terminology-consistent throughout the rules.
These changes are intended to be stylistic only, except as noted
below. , ..

.. , . , . , ., . ., .4, , . .h.c.

,The first substantive change is reflected in Rule 43(a). which
recognizes several exceptions to the requirement that a defendant
must be present in court for all proceedings. In, addition to referring
to exceptions that might exist in Rule 43 itself, the amendment
recognizes that a defendant need not be present when the court has
permitted video teleconferencingprocedures under Rules 5 and 10 or
-when the defendant has-waived the right to be present for the

,~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~L
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arraignment under Rule 10. Second, by inserting the word "initial"
before "arraignment, " revised Rule 43(a)(1) reflects the view that a
defendant need not be present for subsequent arraignments based
upon a superseding indictment.

The Rule has been reorganized to make it easier to read and
apply; revised Rule 43(b) is former Rule 43(c).

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of
Criminal Procedure, the Committee decided to publish separately any

I rule that includes what it considered at least one major substantive
change. The purpose for this separate publication is to highlight for
the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 43
was one of those rules. This version of Rule 43 recognizes
substantive amendments to Rules 5 and 10, which in turn permit
video teleconferencing of proceedings, where the defendant would
not be personally present in the courtroom. Another version of Rule
43, which includes only style changes is presented in what has been
referred to as the "style' package.

iFt
U
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ADVISORY COMMITTEE ON 9
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 4

I. SUMMARY OF COMMENTS: Rule 4

One commentator expressed his views on the proposed amendment to Rule 4; he
urged the Committee to consider amending the rule to make provision for a magistrate
judge to issue a warrant via fax.

II. LIST OF COMMENTATORS: Rule 4 v
CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States

District Court, ND California, January 26, 2001 '

III. COMMENTS: Rule 4

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

In a short comment, Judge Zimmerman urges the Committee to consider
amending Rule 4 to clarify the ability of the judge to issue warrants via facsimile
transmission. L

L

0 I
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it's,, ADVISORY COMMITTEE ON
,FIJI, FEDERAL RULES OF CRIMINAL PROCEDURE

L$
PROPOSED AMENDMENTS TO RULE 5

'I. SUMMARY OF COMMENTS: Rule 5

Thirty-nine (39) commentators presented written comments on proposed
amendments to Rule 5, most of them addressing the proposal regarding video
teleconferencing.! Of those commenting on the issue, twenty-five (25) expressed general

L approval of the amendment, especially if video teleconferencing was conducted with the
,defendant's consent. 'Federal judges and magistrate judges, including the Magistrate
Judges Association, submitted most of the positive comments. Twelve (12)
commentators objected' to the proposal to permit video teleconferencing, for a variety of
reasons. Of those expressing a negative response, several represented organizations, such
as the National Association of Criminal, Defense Lawyers. At least one federal judge
expressed the view 'that permitting a court to useyideo teleconferencing with the consent
of the defendant was a reasonable step, Judge Cauthron, Chair of the Committee on
Defender Services recommends deferral of the amendment, pending discussion on the
impact of the amendmnent.'

At a hearing held in Washington, D.C., four witnesses testified in opposition to
the amendment. Of those, three objected to any form of video teleconferencing. The
fourth would agree with the change if it the video teleconferencing was conducted with
the defendant's consent.

II. LIST OF COMMENTATORS: Rule 5

CR-003 Guy'Miller Struve (Committee on Fed. Courts, NY Bar Assn.), New York,
N.Y., September 28, 2000

CR-004 Judge Alan B. Johnson, D. Wyoming, Cheyenne, WY, October 4, 2000

CR-007 Jack E. Horsley, Esq-., Matoon Illinois, October 13, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

CR-Ol J udge-Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

-CR013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 201

CR-015 Judge Bernard Zimmerman, United States Magistrate Judge, United States



Public Comments 2
Rule 5
May 2001

District Court, ND California, January 26, 2001 J

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
Judicial Conference, January 30, 2001.

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn., -
February 5, 2001 '

CR-019 Judge Thomas W. Phillips,'United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, United States Magistrate Judge, Wheeling West
Virginia;'February 7,2001

CR-023 Judge William U. Hussmann, United' States Magistrate Judge, 7
Indianapolis', Indiana, February 5 2001

CR-024 Judge Robert CollitnIgsj, United States Magistrate Judge, Boston, Mass.'
February 14,2001.

CR-025 Dean A. Staig, Federal Defender,;Eastern District of Wisconsin,
Milwaukee,` Wisc.,~February 12,'2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver, V
Colorado, February 13, 2001 '

CR-027 Thomas W. Hillier, II, Federal-Public Defender, Western District of J
Washington, February 12, 2001

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District
of Washington, February, 12, 2001 L

CR-030 Judge William A. Knox, United States Judge, February 13. 2001

CR-'031 Judge Leslie G. Foschio, United States-Magistrate Judge, Buffalo, New,
York, February 13, 2001

CR-033 Larry Propes,'Clerk of Court, United States District Court, South Carolina,
February 13, 2001'

CR-034. '" ue Lorenzo FGarcia United States'Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February13, 2001

C 3- Pe GnUnited States District Judge,-'Southern District of
* ii ,e c J; Au,,

V, . .,. I,> AM,, I,,, i- A<& < ~,
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L Texas, February 13, 2001

C CR-036 Donna A. Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14, 2001

CR-037 Judge James E. Bredar, United States'Magistrate Judge, United States
L District Court for Maryland, February 13, 2001

CR-038 Judge John C. Coughenour,. Chief Judge; United States District Court,
Western District of Washington, Seattle, Wash., 'February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of

L Virginia (Law Student Comments from William and Mary Law School,
. Williamsburg,'Virginia), February 12, 2001.

CR-046 "Judge Ronald E. Longstaff, Chief Judge, Southern District
of Iowa, February 15, 2001

'CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 ' 'Judge-Mikel h. Williams, February 15, 2001

2 CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 . Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
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Arizona, February 15, 2001

CR-055 William J. Genego & PeterGoldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. LIST OF WITNESSES: Rule 5)

Judge Paul D. Borman, United States District Judge, Detroit, Michigan

Mr. Peter Goldberger & Mr. Greg Smith, National Assn. of Criminal Defense Lawyers.

Professor Elizabeth Marsh, Quinnipiac University School of Law, on behalf of the
American Bar Association (Criminal Justice Section)

Ms. Shelley Stark,' On behalf of the Federal Public Defenders

IV. COMMENTS: Rule 5

Guy Miller Struve CR-003
On behalf of the Committee on Federal Courts, NY Bar Assn.
New York, N.Y.,
September 28,2000

Writing ton behalf of the Federal Courts Committee of the New York City Bar
Association, Mr. Struve indicates that the Committee has a favorable impression of the
amendments generally. But it opposes the amendment to Rule 5 that would permit video
teleconferencing of initial appearances. He provides a long list of concerns, focusing
pimarily on the important need for-the defense counsel and defendant to meet in person
and conduct critical business. The Committee does not object to using video

---teleconferencing-for arraignments under Rule 10. That procedure, he notes, is often a
formality. A rule 5proceeding, on the other-hand, is not a simple formality.

'Judge Alan B. Johnson, CR-004
' -'United.StatesDistrict Judge

DmWyoming-
-.Cheyenne,-WY ?d
-,October 4, 2000 L,

' . Im< . -t , , ',".'.I ,..
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Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.r He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on-
the general health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyom ng courts are equipped with
excellent technology to use video teleconferencing.

Jack E. Horsley, Esq. (CR-007)
Matoon, Illinois
October 13,2000

Mr. Horsley recommends that Rule 5(d) be amended by adding the words "or any
other document," before the words "filed with it."

Andrew M. Franck, Esq. (CR-009)
Williamsburg, VA
'November 8,2000 .

Mr. Franck opposes the amendments to Rules 5, 10,iand 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is -important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe the defendant personally. He
observes that there are always nuances involved in such proceedings and that' it is critical
that both parties are in each other's presence.

Judge Paul D. Dorman (CR-011)
United States District Judge

- Detroit, Michigan
January 2,2001

Judge Borman has requested the opportunity to present testimony to the
Committee, noted below. l .

; ElizabethPhillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section

January'10 2001

1,r S t;a.<i,% eX- ''''
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Professor Marsh has requested theopportunity to present testimony to the
Committee, noted.below.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge.
United States District Court, ND California,
January 26, 2001

Judge Zimmerman supports the amendments that would permit video LJ
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmissi',n.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference "of the Unitd States
January 30,2001

Judge Cauthron notes that her predecessor, Judge- Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that-
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were withdrawn pending the results of pilot programs, to date
there has not been an analysis of cost or quality concerns, She requests that the
Committee Vdefer action on thei video teleconferencing amendments until the Committee
on Defender Services can'discusslthe impact of those amendments.

[1~~~~~~~~~~~~~~~~~~~r

Judge Robert P. Murrian (CR-0 18) .. ,.
United States Magistrate Judge
Eastern District of Tennegsee ,

February 5, 2001

Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen I
miles to the courtfor routine -initial appearances and arraignments that are little more than
scheduling conferencesf -'l .

Judge Thomas W. Phillips (CR019)
-United States Magistrate Judge l
Eastern District of Tennessee
nFebruary , 2001

K 1
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L1 Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

r1-11 Judge James E. Seibert (CR-022)
L United States Magistrate Judge

Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

C Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has been "extremely grateful for the prompt hearing that

K wastes neither time nor money of anyone." 'He states that he has never had any objection
to appearance-by video conference. On another matter, he strongly agrees that portions
of Rules 32.1' and 40 belong in Rule 5., ,

Judge William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana.
February,5, 2001

Judge Hussmann believes that video teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
can have great impact on some practical issues. Because of increased caseloads and
crowded jails, it is common to hear complaints from defendants that they are unable to
talk to their lawyer or totalk rto family members about bail or other pressing family
matters. Appearing in person'often presents an opportunity for communication.
Although video technology hasimproved, in his view, it does not provide an appropriate
venue for communicationsbetween counsel and family.

Judge Robert Collings(CR-024)
United States Magistrate Judge
Boston, Mass.
February 14,2001.

Writing on behalf of Magistrate {Judges Lawrence P. -Cohen and Judith G. Dein,
Judge Collings offers a revision to proposed Rule 5(c)(2)(A). They suggest that that
'pryisionpbe divisdedintha two parts-to-dealrwithedifferent situations. They approve ofrthe
propvision b v at inlows aperson arrested infonedistrictuto be-broughthbefore a,

,i ~' ,', ,magistrate judge inan adjacent district if the initial appearance ,ca be held more,
'promptlyin that dstrict. tThey believe, however, that provision should be made to allow

f ~ " 4 ' ~ ' ,, a defendant arrested in one district to be brought before a magistrate in an adjacent
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district "if the adjacent district is the district in which the prosecution is pending and if
the initial appearance will be held in that district on the same day as the arrest." In
summary, they suggest carving out a different rule when the adjacent district is the
district of prosecution.

Dean A. Stang (CR-025) '
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12,2001.

Mr. Stang-,opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions.- He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr.' Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will'interfere with k,
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States Magistrate Judge
Denver, Colorado
February 13,2001

Judger!Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

Thomas W. Hillier, II (CR-027)
Federal Public Defender
Western District of Washington
February 12,2001

Mr. Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the -current practice works well and that the initial appearance is not a pro forma,
proceeding.<' He-presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those meetings, he asserts, -assure prompt processing the case. Mr. Hillier believes that
'-video teleconferencing is impractical and presents difficult situations for both the C

-defendant and the defense counsel -who must decide whether to remain at the courthouse,
with the judge and the prosecutor or travel to where the defendant is located. He notesi

, , . . . . , . . , . .S . S .
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that the system is likely to result in increased costs and t at no in-depth study has been
conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Co ttee to table its proposals
pending further study.-

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12,2001

Judge Imbrogno enthusiastically supports the video teleconferencing
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not
covered because of the need to spend time traveling. She notes that the technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling. She-would support video teleconferencing x ithout requiring the defendant's
consent.

Judge William A. Knox (CR-030)
United States Judge
February 13,2001

Judge Knox favors video teleconferencing. He says-thatphe has used-it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge knox states that if the equipment
is poor it is a waste of time to use it.

'Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New York',

'February 13, 2001

Judge Foschio favors video teleconferencing for arraignments, especially for
superseding arraignments, -where the defendant has bee already arraigned and bail has
been set.

Larry Propes (CR-033)
L'Clerk of Court,
United States District Court, South Carolina
February 13,2001
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Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the V
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent. (

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001,

He Judge Garciafavors using video teleconferencing, especially for arraignments.
Henotes that in New iMexico,l,a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result iin[ unnecessary 'costs; where the defendant is indigent, the court must direct -?
advancemhent of travel posts for the defendant. Judge Garcia also writes that he has had
experience with almaignment waivers in state court and that the system worked well.,

Judge George P. Kazen (CR-035)
United States District'Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal i
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a'
proposal that requires the defendant's consent.

Donna A. Bucella(CR036)C.
United States Attorney X,
Middle Distriet of Florida,
Tampa, Florida -;,
February 14,2001 '
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Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished

L for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

X~. Judge James E. Bredar (CR-037)
United States Magistrate Judge

r United States District Court for Maryland
February 13,2001

Judge Bredar opposes the use of video teleconferencing. He believes that there is
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television

enl experience.

X Judge John C. Coughenour (CR-038)
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he

fin notes, are based on his research into the issue: in 1990 he was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing
seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments. -l,,- ,

Judge Jerry A. DavisF (CR-039)
United States Magistrate Judge.
ND of Mississippi
February 12,2001

Judge Davis endorses video teleconferencing. He notes that state courts have
'been using it for years and that -he has been using it for prisoner cases for several years
and that there are no "downsides." He observed that it is useful for security purposes and
in rural areas. '-He-cooncludes by noting that any perceived constitutional problems are

7 -imagined, not real.
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Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12,2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents.

Judge David Nuffer (CR-041)--'
United States Magistrate Judge
St George, Utah
February 13,2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In, Utah he works 300 miles from the courthouse.

Judge WilliamBeaman (CR-042)
February 12,2001 V

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043),
United States Magistrate Judge,, F ,-
District of Maryland
February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing- She observed whatshe calls assembly line justice. The proceedings
were held in a large room and appeared surreal and chilling. There was no
-communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and sheis concerned that a judge could not pick up the subtle
-hesitations or halting speech or odd manner that may be signs of impairment.

-Federal Magistrate Judges Association (CR-044)
(Draft Report -Subject to Board 'Ratification)
February 15,2001

-; The MagistrateJudges Association supports the proposed video teleconferencing.
,The A- -ssociationrecountsthebenefits of using-such procedures and suggests that some of

'Sthe concerns about the erosion of theprocessymight be addressed if the judge visits the
W: ' R f ~~~~~~~~~~~~~~~~~~~~L
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detention facility and determines if that facility as a room suitable for conducting
teleconferencing, along with a private telephone line and a room where the defendant can
consult in private with his or her attorney. The Association favors video conferencing
without requiring the defendant's consent.

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Kimberly Marinoff, expresses concern about the video conferencing
provision. She believes that it "eviscerates the utility" of the proceedings "as a wake-up
call by insulating the accused from the physicaltpresence of the judge." She concludes,
however, that if the amendment is to remain, she would support the alternate version that
requires the defendant's consent.

Another student, Tom BrzozoWski, applauds the;,style changes to the rules, but
suggests ,thatuthe Co mittee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the 'conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A third stude nt,F.James Ewing,- addresses thewvido teleconferencing provisions.
He cites -the historical arguments for the right of the defndnant-to appear personally in
court and believes that even if a defendant consents to videouteleconferencing,r there may
be problems with the perception of fairness. !Thus, video conferencing should be the
exception rather than !the general rule, even where the defendant consents.

Judge Ronald E. Longstaff (CR-046)
Chief Judge, Southern District of Iowa
-February 15, 2001

-On behalfof tge judges of his district, Judge Longstaff indicates that they agree
with the'comments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning takingd"fendantsto a magistrate -in an adjacent district. They also support
'the changes forvideo0`d eleconferencing and would comport to court technology
proceduresalready place, including both districts in Iowa.,.

-;Judge'Catherite A.4 Walte R-047)
United StateslMagistrate JudgeF ,1, 0 ,, , >5 ., Ela;* .
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Topeka, Kansas l
February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing 7

equipment. In her view the opportunity for the earliest time for the hearing is more
important than a face-to-faceappearance before a judge. She notes that there have been
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance.

Judge Mikel H. Williams (CR-048)
February 15, 2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings.,- U4e notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the variousparties for the hearings. The district court for Idaho
covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be, delayed by weather. Transporting the defendants
presents similar problens. He describes the process used in his district--the defendant is
taken to the closest federal courthouse where he meets his CJS counsel and -within two or
three hours the defendant appears with counsel before the magistrate judge via video. He
cannot recall a sigle instance where the defendant objected to that procedure; he
considers the program to be a resounding success. The defendant's rights are
immediately addressed and the proceeding is conducted with the same formality as if the X
defendant weriin;the judge's court. Although he would preferto have a rule not
requiring the defendant's consent, he believes that obtaining consent is not, a burden. '

Judge Richard A,Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001

Judge Schell supports the proposed amendments for video teleconferencing.
Although he would prefer the version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
extendingvideo.-conferencing to pleas and sentencing. -He notes the long distances
involved in his district and the fact that he has been, used video teleconferencing for
-several years for sentencing and for guilty pleas, with the defendant's consent.,

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona

L
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Tucson, Arizona
February 15, 2001

L Mr. Kay writes that in the District of Arizona there are four lawyers in, his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.

C7 Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel

L appear personally before the judge. He has watched video proceedings in the state -system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to ask a guard whether the defendant appears tobe sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no concept of presumption of innocence.

L

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. 'Goldbergerwriting on behalf of the National Association of
Criminal Defense Lawyers, strongly object to the proposed amendment to permit video
teleconferencing of initial appearances, with or without the consent of the defendant.
They observe that the Committee Note does not indicate why the amendment is
necessary, other than for administrative convenience. They believe that using-video
teleconferencing will simply shift the costs to the defense bar and that it would seriously
threaten the justice system by reducing the initial appearance to a "rote proceeding on a
television screen..." They highlight a number of reasons why the initial appearance is
important and state that they believe that using video willfhave a discriminatory impact
on minorities., '

Mr. Ralph Martin (CR-056)' l
ABA, Criminal Justice6Section.
Washington, DC
March 2, 2001.'

Mr. Martin, wr 0ng onbehalf of the American'Bar Association's Criminal Justice
Section, expresses opp sition to-the amendments to Rule 5, 10, and 43 that would permitL M v'*>ideo teleconferencing He notes first, that although the rule does not define video
'eleconferencing, its useis increasing. He details a number of "costs" of requiring a
"defendant tobe physic4lly present, and offers a number of reasons why Rules 5 and 10

S ~~~~~~~, ,,, Ao'!'I1 -j
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should not permit video teleconferencing-at least not without consent of the defendant. WeVt

The biggest hurdle, he claims, is that use of video teleconferencing will adversely impact
on the ability of the defendant to confer with counsel. He indicates that if the Committee p
is going to proceed with video teleconferencing, 'that the ABA'would recommend that it
be done only with the, consent of the defendant.,

V. TESTIMONY: Rule5,

Judge Paul D. Borman (CR-Oil) '
United States District Judge I"

Detroit, Michigan
Washington, 1D.C., Apil 25, 2001 ,l

Judge Borman testified at a hearing in Washington, D.C. and expressed his.
personal views that no video teleconferencing should be used, either under Rule 5 or Rule
10. He expressed concern that' doing so would reduce the criminal justice system to a
series of talking heads on a television monitor. Simply because the state courts use video
teleconferencing is not a sufficient 'reason for adopting its use in federal courts, he
testified. He noted in particular that the federal courtroom is a "neutral" site and that a
detention center-where thedefendant is usually located during video teleconferencing-'
is not a neutral site. He also testified that because white-collar criminals are not normally
incarcerated at the time of the initial appearance, using video teleconferencing would
create a'two-tiered system of criminal justice, between those who are incarcerated and
those who arelnot. *

Peter Goldberger & (reg Smithi,,... ,-
National Assn' of Criminal Defense Lawyers
Hearing--Washington, D.C., April 25, 2001

Testifying on behalf ofih NADCL at a hearing in Washington, D.C., Mr.
Goldbergerand' Mr. Greg Smith expressed strong reservations about the proposed
amendments governing video teleconferencing. They noted in particular that the
constitutional challenges to video teleconferencing have yet to be addressed and worked
out. They believe that the amendment will inhibit justice and that its essential that there
-be a transition from police custody to the courtroom procedures. The proceedings are
cheapened, they testified, if a defendant is not brought to the courtroom. Further, it sends
-a subtle message that the def ndn is not worthy of an in-court proceeding. Finally, they
noted that the procedure would'simply shift the associated costs to the defense bar.

'Elizabeth-Phi ~ Li~

--Professor ofLaw
-r ABA, Criminal Jusic'Sectionij 1 ,
W'Washington4D.C.,'April25, 2001
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Professor Marsh testified before the Committee in Washington, D.C. and
expressed deep concerns, on behalf of the ABA, to the proposed amendments concerning
video teleconferencing. In particular, she noted that using such a system separates the
parties from each other and makes it difficult for the judge to assess the defendant's
mental and physical condition. She observed that if the amendment were to go forward, it
should require the defendant's consent, perhaps with an affirmative waiver or consent

Ms. Shelley Stark
L Federal Public Defender, on behalf of Federal Public Defenders

W.D. of Pennsylvania
IF*, Washington, D.C., April 25,2001

Ms. Stark testified that the Federal Public Defenders were opposed to the
proposed amendments that would permit video teleconferencing in Rule 5, but was not

U opposed to such procedures for Rule 10 arraignments. She observed that the rule would
basically shift the costs of conducting initial appearances, from the Marshal's service to
the Federal Public Defenders. She noted that in those districts were counsel is not

L appointed to represent a defendant until after the initial appearance, there may be no legal
advice as to what procedures should be consented to. She also testified that a major issue
is developing a level of trust with defendants and that using video teleconferencing will
simply delay that process and that if counsel do not have the trust of the defendant, it is
harder to plea bargain. In effect, she added, there is no real opportunity to conduct
private conversations with a client. Finally, she expressed concern that using video
teleconferencing would lead to racial and economic disparity in the federal criminal
justice system.

.~~~~~~~~~~~~~~~ 'g
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 5.1

I. SUMMARY OF COMMENTS- Rule 5.1 '

Only three commentators presented written statements concerning the proposed I
amendment to Rule 5.1 that would permit magistrate judges to grant a continuance in a
preliminary hearing over the objection of the defendant. All three were generally in
support of the amendment. Of particular note were the comments from the Magistrate
Judge's Assn., which indicated that it has supported the proposed amendment since 1996.

II. LIST OF COMMENTATORS: Rule 5.1

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming L|
Cheyenne, WY, October 4, 2000

CR-005 Professor Hrry I. Subin, New York Univ. of Law, New York, N.Y., G
October 6, 2000.

'CR-044 .e derai Magistrate Judges Association (Draft Report-Subject to Board '
Ratification), February 15, 2001

ary '5 !20'01 Et

III. COMMENTS: aule 5.1 l

Judge Alan B. Johnson, CR-004 L
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000

Judge-Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficien't, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general'health of the individual. This presents special problems in light of exposure to
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to Muse video-teleconferencing.
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Professor Harry I. Subin (CR-005)
New York Univ. of Law
New York, N.Y.
October 6, 2000.

Professor Subin has no objection to the language of Rule 5.1, but urges the
Committee to confront the fact that the hearing itself is virtually irrelevant in current
practice, especially in large urban areas where grand juries are constantly in session. The
prosecutor and avoid the need for a Rule 5.1 hearing by simply presenting the case to a
grand jury. He suggests that if the Committee agrees that the ability of a defendant to
present an adversarial challenge to the government's case, then it should make the
hearing available to the defendant.

oil,

Federal Magistrate Judges Association (CR-044)
(Draft Report-Subject to Board Ratification)
February 15, 2001

The Association also supports the substantive amendment to Rule 5.1 that would
Xpermit magistrate judge to grant a continuance without the consent of the defendant--a
change it has supported since 1996.,

r
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FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 6

I. SUMMARY OF COMMENTS: Rule 6

One commentator urged the Committee to gender-neutralize Rule 6

II. LIST OF COMMENTATORS: Rule 6

CR-020 -Cathy Stegm an, Law Clerk, United States District Court, Nebraska,
February 7, 2001-

III. COMMENTS: Rule 6

Cathy Stegman (CR-020)
Law Clerk
United States District Court, Nebraska
February 7, 2001

Ms. Stegman states that proposed Rule 6(a) is not gender neutral. The rule, she says,-
assumes that all judges are male.



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

L.
PROPOSED AMENDMENTS TO RULE 7

I. SUMMARY OF COMMENTS: Rule 7

L One commentator, a law student, questions whether the requirement that a
defendant waive an indictment in open court is satisfied by video teleconferencing-as
proposed in Rules 5 and 10.

II. LIST OF COMMENTATORS: Rule 7

L CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12,2001

III. COMMENTS: Rule 7

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)

, February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, James Ewingj, notes a possible inconsistency in Rule 7(b) with the
video teleconferencing provisions in Rules 5 and 10. He observes that Rule 7(b) provides
that a defendant may be prosecuted for a felony on an information, if the defendant
waives the right to an indictment in open court. He questions whether "in open court"
could include video teleconferencing. He notes that the Committee Notes are silent on
'this point.

4
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PROPOSED AMENDMENTS TO RULE 9

I. SUMMARY OF COMMENTS: Rule 9

Two magistrate judges provided written comments on the proposed amendment to
Rule 9. One opposed the change and one approves of the change.

II. LIST OF COMMENTATORS: Rule 9

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia, Li
February 7, 2001

CR-042 Judge William Beaman, February 12, 2001

III. COMMENTS: Rule 9

Judge James E. Seibert (CR-022)
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert agrees with the change in Rule 9(b)(1). But he points out that he has
"lost" some defendants because other magistrate judges viewed the risk of flight
differently. !,

Judge William'Beaman (CR-042)
February 12, 2001

Judge Beaman disagrees with the deletion of the last sentence of Rule 9(b)(1). He
notes that if the warrant is executed out of the district, the magistrate should have some -
indication -what the charging district believes the bail should be. L

. . . ..r
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L ADVISORY COMMITTEE ON

FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 10

I. SUMMARY OF COMMENTS: Rule 10

Of the thirty-six (36) commentators submitting comments on the proposed
amendments to Rule 10, almost all of them addressed the issue of using video
teleconferencing for arraignments. Twenty four (24) generally approved of the proposal;L some would support an amendment permitting the court to proceed, with video
teleconferencing even without the defendant's consent. Of the positive comments, many
of them were from district and magistrate judges. The Magistrate Judge's Association
expressed its approval of the amendment. Twelve (12) commentators were opposed to
any use of video teleconferencing, but two would generally approve its use, if the
defendant consented. Of the negative comments, several were filed by defense

L organizations.

In addition, the Committee heard testimony from four witnesses, who expressed
opposition or concern about using video teleconferencing for arraignments.

L II. LIST OF COMMENTATORS: Rule 10

CR-004 Judge Alan B. Johnson, United States District Judge, D. Wyoming
Cheyenne, WY, October 4, 2000

CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November-8, 2000

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-012' Richard D. Friedman, Professor of Law, Univ. of Michigan,
January 8, 2001,..

'CR-013 Elizabeth Phillips'Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 _, Judge Bernard Zimmerman,United States Magistrate Judge, United States
L ' ' ' D District Court, ND California,'January 26, 2001'

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
L " '11''4/ '' ''''. ' 'Judicial Conference, January 30,12001 .

C 'a; CR2018, An .- ,Judge Robert P. Muman, United States Magistrate Judge, ED Tenn.,
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February 5, 2901

CR-019 Judge Thomas W. Phillips, United States Magistrate Judge, ED Tenn., n

February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February'S, 2001 i

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12,'2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver, '
Colorado, February 13, 2001 L

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of F
Washington', February 12, '2001 '

CR-029 Judge Cynthia Imbrogno, United States Magistrate Judge, Eastern District ,
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001 V
CR-031 Judge Leslie G. Foschio,-United States Magistrate Judge, Buffalo, New

York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina,
February 13, 2001

CR-034 Judge Lorenzo F. Garcia,'United States Magistrate Judge, United States
District Court, Albuquerque, New Mexico, February 13, 2001'

CR-035 J -'udge George P. Kazen, United States District Judge, Southern District of
Texas, February 13, 2001

CR-036 '''Donna'A."Bucella, United States Attorney, Middle District of Florida,
Tampa, Florida, February 14,2001 'd

'CR-037- ' 'Judge s E. Bredar, United States Magistrate Judge, United States
District Court- for Maryland, February 13, 2001 F

'CR-038 JudgeJohn C.' Coughenour, Chief Judge, United States District Court,

v R-038 an' v s f &-,J';< ^ u g i J
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Western District of Washington, Seattle, Wash., February 6, 2001

CR-039 Judge Jerry A. Davis, United States Magistrate Judge, ND of Mississippi,
February 12, 2001

CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

CR-042 Judge William Beaman, February 12,2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
L. Kansas, February 15,2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 'Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 Fredric F. Kay, Federal Public Defender, District of Arizona, Tucson,
Arizona, February 15, 2001

CR-055 -William J. Genego & Peter Goldberger, National Assn' of Criminal
,Defense Lawyers, Washington, D.C., February 28,2001.

CR-056 ,'Mr. Ralph -Martin, ABA Criminal Justice Section, Washington, DC,
March 2,'2001.'.

LII. LIST OF-WITNESSES: Rule 10

Judge Paul D.'Bormnan, United States'District Judge, Detroit, Michigan
L q' ' -
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Mr. Peter Goldberger & Mr. Greg Smith, National Assn. of Criminal Defense Lawyers.

Professor Elizabeth Marsh, Quinnipiac University School of Law, on behalf of the
American Bar Association (Criminal Justice Section)

Ms. Shelley Stark, On behalf of the Federal Public Defenders

IV. COMMENTS: Rule 10 4i

Judge Alan B. Johnson, CR-004 '
United States District Judge
D. Wyoming
Cheyenne, WY -
October 4, 2000

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that 7
would permit greater use of video teleconferencing and transmission of live testimony.
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is L
expensive and inefficient, given that at least two persons are detailed to transport
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate opportunity for United States Marshals to screen and develop information on
the general health of the individual. This presents special problems in light of exposure to C)
resistant strains, of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing."

Andrew M. Franck, Esq.( CR-009) "
Williamsburg, VA
November 8, 2000

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-even if the defendant consents. First, he notes, because the
preliminary hearing and arraignment are administrative in nature, there is no practical
problem of permitting video teleconferencing. But it is important for the defendant to be
subjected to a 'personal appearance'before the judge and realize the full impact of what he
is facing. Also, is important for the judge to observe-the defendant personally. He
observes that there are always nuances involved in such proceedings and that it is critical
that both parties are in each other's presence.

.,, , ........................................... ,e :. ........ r
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L
L Judge Paul D. Borman (CR-011)

United States District Judge
Detroit, Michigan
January 2, 2001

Judge Borman has requested, the opportunity to present testimony to the
Commnittee. See a summary of his testimony, below.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Lo Committee. Her testimony is summarized below.

P ' Judge Bernard Zimmerman (CR-015)
L United States Magistrate Judge

United States District Court, ND California
January 26, 2001

Judge Zimmerman supports the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule 4 to clarify the ability of the judge to issue
warrants via facsimile transmission.

Judge Robin'J. Cauthron (CR-017) R

'Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001'

Judge Cauthron notes that her predecessor, Judge Diam nond,Ihad expressed
'concern in 1994 (hen the Committee had last proposed video teleconferencing) that

C - 'costs would not be saved by implementing video teleconferencing. Although the
A, , Committee's proposals were withdrawn pending the results of pilot programs, to date
; there has not-been an analysis of cost or quality concerns. She requests that the

- - 'I'. Committee ll'defer action on thelvideo teleconferencing amendments until the Committee
-,,,on Defender Services can discuss the impact of those amendments.

Judge Robert P. Murria(CR-018)
K ' God ,,United Sta4tesMagistrate Judge

S - <,'->>Eastern 'District of Tennessee ; "rAa ~ -4,h tj'i' ';i

L a x February5,2001-
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Judge Murrian supports the amendments that would provide for video
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division,-considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

Judge Thomas W. Phillips (CR-019) E
United States Magistrate Judge
Eastern District of Tennessee
February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022) '
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia 1-v

February 7, 2001

Judge Seibert strongly disagrees that the defendant should be'allowed to
determine whether video teleconferencing is used. He notes that it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who has appeared
before him by video conference has'been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection
to appearance by video conference. ;

Judge'William G. Hussmann (CR-023)
United States Magistrate Judge
Indianapolis, Indiana {
February 5,2001

Judge Hussmann believes that video-teleconferencing should occur only with the
consent of the defendant. Although initial proceedings, etc have limited importance, they
Scan have greatimpact on some practical issues. Because of increased caseloads and
crowded jails,' it is common to hear complaints -from defendants that they are -unable to
talk to their lawyer or to talk to family members about bail or other pressing family
-matters. Appearing in person often presents an opportunity for communication. c
Although video technology has improved, in his view, it does-not provide an appropriate

-venue -for communications between counsel and family. -

' ' ' L ,, ' ' !~~~~~~~~~~~~~~~~~~c
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Dean A. Stang (CR-025)
Federal Defender
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12,2001.

V_ Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important

i, matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and

(a that teleconferencing makestno practical accommodation for interpreters. Mr. Hillier
notes] that he is not aware of any special danger to law enforcement officers or court
personnel by requiring in-court appearances. Further, teleconferencing will interfere with
the critical stages of forming an attorney-client relationship. Finally, teleconferencing

L will undermine both the dignity of the federal courts and Sixth Amendment values.

P Judge Michael J. Watanabe(CR-026)
L United States Magistrate Judge

Denver, Colorado,,,,
- February 13,12001

Judge Watanabe briefly writes that he strongly favors use of video
teleconferencing. He states that he has used it in civil cases and that it works very well.

'Thomas W. Hillier,4I (CR-027)
-, Federal Public Defender

Western District of Washington
February 12, 2001

Mr. Hillier iresents a detailed objection to the video teleconferencing
amendments,- on behalf or the Federal Public and Community Defenders. He notes that

i, q . the current practice' works well -and that the initial appearance is not a pro forma
proceeding. I He presents a careful overview of thet important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.

L Those meetings, he Xasserts, assure prompt processing the case. Mr. {Hillier believes that
video teleconferencing is impractical and presents difficult situations for both the
-defendant and the defense counsel who must decide whether to remain at the courthouse,
with the judgeand the prosecutor or travel to where the defendant is located.' 'He notes
that the system is ilely to result in'increased costs '-and that no in-depth study has been
conducted Furthe~ ile observes that'in Rule 10, the ability of the defendantto waive

L - Apresence at the aI~raiment negatesthe need for teleconferencigin that rule. Finally, he
identifies a list offu eolved issues anid'urges the CormMittee'to table its proposals

- ' '- " 'pending further stud.

,.L>r J 1 ."
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Judge Cynthia Imbrogno (CR-029)
United States Magistate Judge
Eastern District of Washington
February 12, 2001

Judge lmbrogno enthusiastically supports the video teleconferencing r
amendments. She writes that there are only two magistrate judges covering the Eastern
District of Washington and that they -often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result, some duty stations are not FC
covered because of the need to spend time traveling. She notes that the technology is
sufficientlydadvanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very supportive of teleconferencing because it gives them greater flexibility in
scheduling.,, She would support video teleconferencing without requiring the defendant's
consent.

Judge WilliamnAirKnox (CR-030)
United States Judge
February 13, 2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to be "reliable, practical, efficient, and [has had] V
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is -a waste of time.to use it.

Judge Leslie G. Foschio (CR-031)
United States Magistrate Judge
Buffalo, New'York '
February 13,'2901

Judge Foschio favors video teleconferencing for arraignments, especially for V
superseding arraignments, where- the defendant has been already arraigned and bail has
been set.

Larry Propes' CR-033)
Clerk of Courtl ;..-;
United States District Court, South Carolina,
February 13,, 2001

~ ' eMr. Poslindicates that the -judges in' both the Greenville and Florence divisions
are interested In' using video teleconferencing for initial 'appearances because the
courthouses, arenot in convenient or close proximity to the county jails being used by the
-'US Marshals Service.6He observes that/if the-rule requires the consent of the defendant,
''few,if' any, will]onsent. i.etherefore recommnends that video teleconferencing not be
contingent on the defendant's consent.

7" <, 7 o . ae41,,l- -*-
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Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the

L. state when they are arrested and bringing them back to court simply for an arraignment
can result in unnecessary costs; where the defendant is indigent, the court must direct
advancement of travel costs for the defendant. Judge Garcia also writes that he has had

L experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used-to -set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for those proceedings. -Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bucella (CR-036)
United States Attorney

iMiddle District of Florida,
Tampa, Florida
February 14,2001

Ms. Bucella observes that if the defendant is allowed to waive appearances at an
arraignment, the government's consent should be required. She also notes that the
Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

L
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Judge James E. Bredar (CR-037) J
United States Magistrate Judge
United States District Court for Maryland
February 13,2001 L J

Judge Bredar opposes the use of video teleconferencing. He believes that thereis
much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better.,. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walkinto a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television L
experience.

Judge John C., Coughenour (CR-038)
Chief Judge, Uinited States District Court
Western District of Washington C
Seattle, Washington
February 6,2001

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions., His views, he L
notes, are based on his research into the issue: in 1990 he was a member of the Court'
Administration and Case Management Committee which had supervised a pilot program.
As a result of tliat study, the Committee had believed strongly that video teleconferencing
seriously eroded thefIull and fair examination of facts and witnesses. He urges the
Committee to reject the amendments. .

Judge Jerry A. Davis (CR-039)
United States Magistrate Judge
ND of Mississippi
February 12,2001

Judge Davis endorses video teleconferencing. He notes that state courts have
,been using it for years and that-he has been using it for prisoner cases for several'years
and that there are no "downsides." He observed that-it is useful for security purposes and r
-in rural areas.,as Hezconcludes by noting that any perceived constitutional problems are
imagined, not real.

Judge Janice M. StewartA(CR040 4
United States MagistrateJudge -
Portland,Oregon;
-Februar 12,2091

N ', -j ' C
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l Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant

L consents.

Judge David Nuffer (CR-041)
L United States Magistrate Judge

St George, Utah
r February 13, 2001

Judge Nuffer, a part time magistrate judge, strongly favors video
teleconferencing. In Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042)
February 12,2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant's consent.

Judge Susan K. Gauvey (CR-043)
Fit - United States Magistrate Judge
_ District of Maryland

February 15, 2001

Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings

i were held in a large room and appeared surreal -and chilling. There was no
communication between the judge and the defendant. In contrast, in federal courts, all
parties are more focused and she is concerned that a judge could not-pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

'Federal Magistrate Judges Association (CR-044)L (Draft Report-Subject-to Board Ratification) -
February 15,2001,

The Magistrate Judges Association supports the proposed video teleconferencing.
The Association recounts the benefits of using such procedures and suggests that some of
-the concerns about the erosion of the process might be addressed if the judge visits the

L .detention facility and determines if that facility as a room suitable for conducting
i teleconferencing,,long with a privat6etelephone line and a room where the defendant can

-consult in privatew-with his or her attorney. ,The'Association favors video conferencing
L - Em -IS without Yequiring theeff fenda t's consent. -,

r f f
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The Association also supports- the proposed amendment that would permit a C

defendant to waive appearance at the arraignment. It notes that other rules already
provide for waiver of various proceedings and rights. For example, Rule 40 (removal
proceeding) and Rule 1 1 (guilty plea waives various constitutional rights).

judge Tommy Miller (CR-045) 7
United States Magistrate Judge, Eastern District of Virginia LJ
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia) 7
February'12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written 7
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, is opposed to using video teleconferencing. He
notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the amendment is "before its time." Only when the technology has
advanced further should the amendment be adopted.

A second student, Kimberly Marinoff, expresses concern about the video L
conferencing provision. She believes that it "eviscerates the utility" of the proceedings
"as a wake-up call by insulating the accused from the physical presence of the judge." 7
She concludes, however, that if the amendment is to remain, she would support the an
alternate version that requires the defendant's consent.

Tom Brzozowski, another student, lapplauds the style changes to the rules, but
suggests that the Comimittee include a'provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements of the rule. He provides a
summary of the conflicting caselaw and statutory provisions and argues that whatever
remedy the Committee chooses would provide predictability to practitioners.

A fourth student, James Ewing, addresses the video teleconferencing provisions.
He cites the historical arguments flor the rightof the defendant to appear personally in
court and believes-that even if a defendant consents to video teleconferencing, there may
be problems with the perception of fairness. Thus, video conferencing should be the
-exception rather than the general rule, even where the defendant consents.

Li
Judge'Ronald E.,Longstaff (CRTO463 l I

Chief Judge, Southern District of Iowa,
-February 15,200 1.

- -<pDn~eh~f : the~judges of~sudgedge Lo a~f indicates that they agree
with the comiments submitted by Magistrate Judges Cohen, Dien, and Collings, supra
concerning takingdefendts foamagse in an adjacent district. They also support
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L the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047)
United States Magistrate Judge
Topeka, Kansas

L ' February 15, 2001

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing

r equipment. In her view the opportunity for the earliest time for the hearing is more
L important than a face-to-face appearance before a judge. She notes that there have been

occasions where the availability of video conferencing would have resulted in an earlier7 initial appearance.

Judge Mikel H. Williams (CR-048)
February 15,2001

Judge Williams commends the Committee for its thorough reorganization of the
criminal rules and fully endorses the use of video teleconferencing for initial criminal

L proceedings. He notes that for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho

-~ covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be' delayed by weather. Transporting the defendants'
presents similar problems. He describes the process used in his district--the defendant is
taken to the closest federalicourthouse where he meets his CJS counsel and within two or
three hours the defendant appears With counsel beforeithe magistrate judge viavideo. He
cannot recall a single instance where the idefendant fobjected to that procedure; he
considers the program to be a resounding 'success. The defendants rights are immediately
addressed and the proceeding is corductedwith the same formality as if the defendant
were in the judge's court. Although he would prefer to have a rule not~requiring the
'defendant's consent,'he believeslthat obtaining consent is not a burden.,

l. 'Judge Richard A, Schell (CR-049)'
'Chief Judge, Eastern District of Texas
Beaumont, Texas ^ >
,February 12,;2001 -

JudgeSchell supplortsthe proposed amendments for video teleconferencing.
L ' ' Although he wouldprefer the' version that does-not require consent, a rule that requires
the defendant's' consent is4inmhinently reasonable.( He urges 'the Committee to consider
"extending video conferencing to-pleas and sentencing. le notes the long distances

U A , n . an t g,'. He
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involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona
February 15, 2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before thejudge. He has watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions about the defendant's capacity and
they have to'ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might, expect in a'weird third world country where
there is no concept ofpresumption of innocence.

'William J.`Genego &Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28,1'2001 i

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, state that although they have objections to video
teleconferencing of arraignments, they do believe that a defendant may consent to such K
procedures,. with the advice of a defense counsel.

Mr. Ralph Marytin (CR-056) ,
ABA, Crmiinal Justice Section,
'Washington, DC m

March 2,2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice 2
Section, expresses opposition, to the amendments to Rule 5, 10, and 43 that would permit L
video teleconferencing. 'He notes first, that although the rule does not define video
teleconferencingits use -is increasing. JHedetails a number of costs" of requiring a
defendantito be physically present, and offers a number of reasons why Rules 5 and 10'

-should not per mit yideo teleconferencing-at least not without consent of the defendant.
The biggest hurdle, he claims, is that use of video teleconferencing will adversely impact -

L
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on the ability of the defendant to confer with counsel. He indicates that if the Committee
is going to proceed with video teleconferencing, that the ABA would recommend that it
be done only with the consent of the defendant.

V. TESTIMONY: Rule 10

Judge Paul D. Borman
United States District Judge
Detroit, Michigan
Washington, D.C., April 25, 2001

Judge Borman testified at a hearing in Washington, D.C. and expressed his
personal views that no video teleconferencing should be used, either under -Rule 5 or Rule
10. He expressed concern thatidoing so would reduce the criminal justice system to a
series of talking heads on a television monitor. Simply because the state courts use video
teleconferencing is not a sufficient reason for adopting its use in federal courts, he
testified. He noted in particular that the federal courtroom is a "neutral" site and that a
detention center-where the defendant is usually located during video teleconferencing-
is not a neutral site. He also testified that because white-collar criminals are not normally
incarcerated at the time of'the initial appearance, using video teleconferencing would
create a two-tiered system of criminal justice, between those who are incarcerated and
those who are not.,,,,

Peter Goldberger & Greg Smith
National Assn' of Criminal Defense Lawyers
Hearing--Washington, D.C., April 25, 2001

Testifying on behalf of the NADCL at a hearing in Washington, D.C., Mr.
Goldberger and Mr. Greg Smith expressed strong reservations about the proposed
-amendments governing video teleconferencing. They noted in particular that the
constitutional challenges to video teleconferencing have yet to be addressed and worked
out. They believe that the amendment -will inhibit justice and that its essential that there
be a transition from police custody to the courtroom procedures. The proceedings are
cheapened, they testified,-if a defendant is not brought to the courtroom. Further, it sends
a subtle message that the defendant is not worthy of an in-court proceeding. Finally, they
noted that the-procedure wouldsimply shift the associated costs to the defense bar.

- Elizabeth Phillips Marsh
Professor of Law
-ABA, Criminil Justice Section
Washington;, D.C., April 25,2001

rL~~
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Professor Marsh testified before the Committee in Washington, D.C. and
expressed deep concerns, on behalf of the ABA, to the proposed amendments concerning
video teleconferencing. In particular, she noted that using such a system separates the
parties from each other and makes itdifficult for the judge to assess the defendant's
mental and physical condition. She observed that if the amendment were to go forward, it
should require the defendant's consent, perhaps with an affirmative waiver or consent

Ms. Shelley Stark
Federal Public Defender, on behalf of Federal Public Defenders ,l
W.D. of Pennsylvania ,'J
Washington, D.C., April 25, 2001

Ms. Stark testified that the Federal Public Defenders were opposed to the V
proposed amendments that would permit video teleconferencing in Rule 5, but was not
opposed to such procedures for Rule 10 arraignments. She observed that the rule would
basically shift the costs of conducting initial appearances, from the Marshal's service to
the Federal Public Defenders. -She noted that in those districts were counsel is not
appointed torepresent a defendant~until after the initial appearance, there may be ,no legal 27
advice as to what procedures should be consented to.,, She also testified that a major issue
is developinga level ,of trust with defendants and that using video teleconferencing will
simply delay that process ,and that if counsel do not have the trust of the defendant,, it is 2
harder to plea bargaim,, In effect, she added, there is no real~opportunity to ,conduct
private conversations with a client. Finally, she expressed concern that using video
teleconferencing would lead to racial and economic disparity in the federal criminal
justice system.

J~~~~~~~~~
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDIMENTS TO RULE 12.1,

I. SUMMARY OF COMMENTS: Rule 12.1

Only one commentator, a law student, expressed an opinion about the proposed
amendments to Rule 12. 1. She generally favored the change.

L II~1. LIST OF COMMENTATORS: Rule 12.1

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and-MaryLaw School,

L. ~~~~~~Williamsburg, Virginia), February 12, 2001

r ~~III. COMMENTS: Rule 12.1i

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten writtenV ~ ~~comments fromn the law students in his Criminal Procedure class at William and Mary.
One of the, students, Kimberly Marinoff, observes that the Committee Note reference toF ~~~the fact that requiring the parties to provide phone numbers of, alibi witnesses should not
really be vie'wed as, a .major-change. In her view this is only a nominal increase,
considefringour telephone-driven society She also states that the requirement that the
parties be~notified of the ,iniformation may be problematic if both the defendant and the
defensie -counsel are -not served. ,Finally '.she-believes that the revised version of the rule is
an impprovement-."i:,:
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 12.2

I. SUMMARY OF COMMENTS: Rule-12.2

Only two commentators provided their views and the major substantive
amendments to Rule 12.2. One of them, a law student, viewed the amendments as pro-
government and the other, NADCL, pointed out a drafting error (that has since been
corrected by the Advisory Committee).

II. LIST OF COMMENTATORS: Rule 12.2

CR-045 . Judge Tommy Miller,! United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg,,Virginia), February 12, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

III. COMMENTS: Rule 12.2

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia) -

February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law-students in his Criminal Procedure class at William and Mary.
One of the -students,, LaRona Owens believes that the revised version of Rule 12.2 is pro-
government and will'frustrate a defendant's bpportunities to raise the insanity defense.
This is demonstrated, she.notes, by the restrictions on the judge's discretion to permit the
defendant to present evidence of insanity if the defendant does not meet the notice
requirements of the rule.

AN , .~~~~~~~~~
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Public Comments 2
Rule 12.2
May 2001

L

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
L Criminal Defense Lawyers, point out a drafting mistake in Rule 12.2(c)(4)(A). The

matter has since been corrected by the Advisory Committee.

L
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 23

I. SUMMARY OF COMMENTS: Rule 23 7
One commentator-a law student-expressed his views about Rule 23. He r?

recommended that the rule should clearly spell out when a defendant is entitled to a jury
trial.

II. LIST OF COMMENTATORS: Rule 23

r~~E
CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of

Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

III. COMMENTS: Rule 23

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia) U)
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written C

comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Jeremy Bell, has written a paper in support of his argument that Rule
23 should specify with clarity when a defendant is entitled to a jury trial. Although the F;
failure of Rule 23(a) to address that issue could be understandable considering that the
caselaw was in flux, the problems are now pretty well settled and amending Rule 23(a) to
address that issue would further the intended purpose of the rules.

L
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 26

L I. SUMMARY OF COMMENTS: Rule 26

Although there was a small number of commentators on the proposed
amendments to Rule 26, permitting remote transmission of live testimony, a majority of
,those who did comment were opposed to the change. Several of the commentators spoke

L on behalf of organizations. The NADCL, and to some extent the ABA, are opposed to
the amendment. The Magistrate Judge's Association is in favor of the amendment.

'Two witnesses presented testimony to the Committee in Washington, D.C. One
witness raised a number of concerns about whether the published version of the rule
satisfied the Confrontation Clause. The other witness reflected some concerns about

Lo whether the rule could be applied fairly to both the government and the defense.

L II. LIST OF COMMENTATORS: Rule 26

CR-004 Judge Alan B. Johnson, United States District Judge,,D. Wyoming
L Cheyenne, WY, October 4, 2000

CR-01l Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
L January 2, 2001

CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
us ' " N ' fi _January 8, 2001

CR-013 Elizabeth Phillips Marsh,'Professor of Law, ABA, Criminal Justice
"Section, January 10, 2001

' CR-014 Professor John'B. Mitchell, Assoc. Prof. of Law, Seattle Univ.,
', iJanuary.8, 2001 '+ ' 'l

FCR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

seatR-56 i Ralph Martin, ABA Criminal Justice Section, Washington, DC,
C^M'ach 2, 2001. -

L.



Public Comments 2
Rule 26
May 2001

C
CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal

Defense Lawyers, Washington, D.C., February 28, 2001. [
CR-057 Mr. Kent S. Scheidegger, Criminal Justice Legal Foundation, Sacramento,

CA, March 16, 2001 '

III. WITNESSES: Rule 26

Richard D. Friedman, Professor of Law, Univ. of Michigan '

Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice Section 7
IV. COMMENTS:'Rule 26

Judge Alan B. Johnson, CR-004
United States District Judge
D. Wyoming
Cheyenne, WY
October 4, 2000 [7

Judge Johnson favors the proposed amendments to Rules 5, 5.1, 10, and 26 that
would permit greater use of video teleconferencing-and transmission of live testimony. [7
He notes that in Wyoming the courts face problems with requiring prisoners and security
personnel to travel great distances for relatively short appearances. That process is
expensive and inefficient, given that at least two persons are detailed to transport '
prisoners. He adds that such movements are usually on short notice and do not provide
an adequate'opportunity for United States Marshals to screen and develop information on
the general'health of the individual'.This presents special problems in light of exposure to l
resistant strains of tuberculosis. He notes that the Wyoming courts are equipped with
excellent technology to use video teleconferencing. [7
Judge Paul D. Borman (CR-Oil)
United States District Judge
Detroit, Michigan J
January 2,2001'i '

-~~~~~~ , Bomif .h1 < , OPP . -,

Judge Borman has requested the opportunity to present testimony to the L
x . ,_ .ittee ai; ' -. .6j i
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Public Comments 3
Rule 26
May 2001

Richard D. Friedman (CR-012)
Professor of Law
Univ. of Michigan

L, January 8, 2001

Professor Friedman has requested the opportunity to present testimony to the
Committee on Rule 26. A lengthy article detailing reasons why the proposed amendment
for remote transmissionof live testimony should be rejected accompanies his request.

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor-Marsh has requested the opportunity to present testimony to thet
-> Committee.

r Professor John B. Mitchell (CR-014)
L Assoc. Prof. of Law

Seattle University School of Law
LS, January 8,2001

Professor Mitchell provides an in-depth critique of the proposed amendment thatK would permitiemote transmission of live testimony. He concludes that proposed Rule
26(b) is not thed'constitutional equivalent of Rule ,15 (depositions). That is because there
is no real opportunity for effective, face-to-face, cross-examination. He believes that theK decision -im 'United States v. Gigante is wrong. He is concerned that the requirement for
truly compalling circumstances will not be effective. Finally, he believes that the
amendment is bad public policy.

Federal Magistrate Judges Association (CR-044)
(Draft ReportSubject to Board Ratification)K rFebruaiy 5, 2001'I

Th 2l Association supports the proposed amendment to permit remote transmission
' of live testi~iony as being-a "prudent and practical concept." It believes that the

', defendantsrights w'illbe preserved, considering the judge's role in imposing appropriate
r safeguardsnd'proc~ed~ures. 'finally, it notes that infmany districts it is already the

L practice to present-videotaped testimony of unavailable witnesses--particularly with
"material wi es under' 18 SC 3144. -Thus, -the experience of the courts demonstrates
the -value of the-proosed amendment.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~r f ¢t 0
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Public Comments 4
Rule 26
May 2001 K

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia) i
February 12,2001

m

Judge Miller, Ia member of the Criminal Rules Committee, submitted ten written
comments from the law. students in his Criminal Procedure class at William and Mary.
One of the students, Mark Ries, presents a list of reasons why the proposal for remote
transmission',of live testimony should be rejected: The rule fails to constrict the testimony K
to the same extent as that required by Rule of Evidence 804(b), that is the rule of
evidence limits this type of hearsay evidence to only certain types of statements. Second,
there is little in the rule to guide the trial judge in exercising his or her discretion. Third,
the ComhmitteeNote brushes aside the defendant's confrontation rights, even though, as
he recognizes, the ~rule islprobably [inlline with recent Suprerqe Court decisions. Fourth,
he has difted n alternative version of Rule 26. He also includes a list of issues for
potential litigation should the amendment be adopted. For example, what do the terms
"interests' of justice," "different location," "compelling circumstances," and "appropriate
safeguards"' mean? He'agrees with the decision to insert the word "orally" in Rule 26(a)
and he applauds the proposed stylistic changes.

A second student, Stephen F. Keane, also believes that the proposed amendment
for remotpetransmission of testimony will deny the defendant his or her rights of
confrontation., Thus, it should lonly occur in the most extreme circumstances. He,
suggestsitlhat the' rule should identify more specific criteria and notes that a narrower rule
will ensure4that the rule is 'not ~"'exploited byl[allowing cowardly, unsure or indifferent
witnesses totestify against defendants." '

Mr. Ralph Martin (CR-056)M
ABA, Criminal Justice Section
Washington, DC
March 2,2001.

Mr. 'Martin, writing on behalf of the American Bar Association's Criminal Justice
Section,1'raises&concerns -about the proposed amendments to Rule 26, permitting video
transmission of testimony. First, he notes.that the Committee notes nor the rule address
the issue Xinsuring-that the participants can 1hear and see each other. lHe notes that the
ABA is concedned with whether'the rule adequately addresses the defendant's Sixth -
Amendment confrontation rights. IHe is concerned that the'rule'will become routinely
used, with ilittleono enefit for the defense.

K
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Rule 26
May 2001

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.

L February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal'Defense Lawyers, offer three reasons for rejecting the proposed amendment to
Rule 26.' First, the rule would not limit use of remote transmission to those instances
where deposition testimony is used. Second, the amendment would encourage use of

X video testimony as a substitute for live in-court testimony. And third, the rule would
permit testimony to be used in violation of the Confrontation Clause.

Mr. Kent S. Scheidegger (CR-057)
7' Criminal Justice Legal Foundation

Sacramento, CA
March 16,2001

Mr. Scheidegger, addressing the proposed amendments to Rule 26, expresses
particular concern for child victims and witnesses. He notes that to the extent that Rule
26 may be an attempt to address Maryland v. Craig, there is no need for a rule because 18

L USC § 3509(b) addresses that issue. He suggests that at a minimum the rule does not
preclude any testimony that may be provided for by statute. In his view, the combination
of the requirements of compelling circumstances and unavailability are more restrictive
than that statutory provision. If the rule provides for two-way transmission, there is no
constitutional issue-it is-only a question of policy. Finally, he suggests that for less
-important witnesses the rule may be too restrictive. He suggests that the rule distinguish
between one-way and two-way transmissions.

V. TESTIMONY: Rule 26

7. Richard D. Friedman
Professor of Law
Univ. of Michigan'

L Washington, D.C., April 25,2001

'Professor Friedman testified before the'Committee in opposition to the proposed

L - + amendment that-would permit remote transmission of live testimony. He detailed a
number of reasons why the proposed amendment might violate the Confrontation Clause.
He offered' a number of suggestions for addressing those issues, including a more
particularized list of grounds for finding a witness to be "unavailable."

L 1 ~- LJ<s rA
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May 2001

rI

Elizabeth Phillips Marsh
Professor of Law
ABA, Criminal Justice Section r
Washington, D.C., April 25,2001 .

Professor Marsh testified before the Committee and offered a few brief remarks 7
on the proposed amendmentvto Rule 26. She noted that the defense counsel in the ABA li
were very concerned that the amendment would be used to unduly limit the ability of the
defense, to present testimony under the rule, where there would clearly be no
Confrontation. Clauseissue.',

7
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 30

I. SUMMARY OF COMMENTS: Rule 30

Three commentators, all representing associations of defense counsel, oppose the
amendment to Rule 30, that would permit the court to require the parties to submit their
requested instructions before trial. The general view is that permitting the court to do so
would disadvantage defense counsel.

II. LIST OF COMMENTATORS: Rule 30

CR-016 James T. Miller, Esq., on behalf of Florida Assn. of Criminal Defense
Lawyers (FACDL), Jacksonville, Florida, January 24, 2001

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February 28, 2001.

CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2,2001.

III. COMMENTS: Rule 30

James T. Miller, Esq.( CR-016)
On behalf of Florida Assn. of Criminal Defense Lawyers (FACDL)
Jacksonville, Florida
January 24, 2001

FACDL opposes the amendment to Rule 30 that would permit the court to require
the parties to file their requested instructions earlier in the trial. They believe that the
amendment is unfair and impractical and potentially creates an unfair burden on the trial
counsel. Most Rule 30 conferences, they note, takes place at the close of the evidence
and any attempt to require an earlier production would add unnecessary work and
potentially encourage unnecessary pleadings. The current rule, they state, works well.
Finally, requiring the defense to present its proposed instructions before trial may
impinge on the right to a fair trial, by requiring the defense to disclose more than it needs
to.

Lw ..



Public Comments 2
Rule 43-
May 2001

ZlI
Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

-Mr.,Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, -suggests that Rule 30 be changed to permit the court to request instructions "no K
later than the close, of the evidence or an any earlier time during the trial...." He believes
that the Committee has offered an unintended change to the text and spirit of the rule.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers K
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, offer two reasons for opposing the amendment to Rule 30.
First, the amendment would permit the court to place an unfair burden on the defense
counsel to reveal the defense theory before trial. Second, the rule does not address the
issue of whether defense counsel must restate every objection after the instructions are
given.

K
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 32

I. SUMMARY OF COMMENTS: Rule 32

K Of the eight (8) commentators submitting written comments on Rule 32, only five
commented directly on the substance of the proposed amendments to the rule. Three
requested the opportunity to testify before the Committee. Of those, only one focused on
the rule, due in part to the fact that the Committee subsequently withdrew the substantive
amendment from further consideration. Of the remaining commentators, there was
general approval, of the amendments. Several suggested changes in wording, some of
which were adopted by the'Committee.

One witness testified before the Committee on April 25, 2001, and offered several
suggested changes to the rule.

L II. LIST OF, CO M MEICN9TATORS: Rule 32

L CR- 001 Richard Crane, Esq., Nas'hville, Tenn, September 22, 2000

CR- 002 Robert P. Longshore, Chief ProbationOfficer, MD Alabama, MontgomeryV Alabama, October 2, 2000.

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2,2001

CR-012 Richard D. Fiedman, Professor of Law, Univ. of Michigan,
January 8, 2001

CR-013 Elizabeth' Phillips Marsh, Professor of Law, ABA, Criminal JusticeV - . Section, January 10, 2001

CR-'035 Judge`Georg6FP.'Kazen, United States District Judge Southern District of
F 'Texas, February 13, 2001

CR-055 William J. Genego &'Peter Goldberger, National Assn' of Criminal
L - ' ' t .,-Defense Lawyers, Washington, D.C., February 28,2001.

_ CR-056' ' Ralph an, ABA Criinal Justice Section, Washington,"DC,
7 M arc' ,'h '2,2001. ''
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Rule 32
May 2001 '

III. WITNESSES: Rule 32 i

Peter Goldberger, National Assn' of Criminal Defense Lawyers, Washington, D.C., V

IV. COMMENTS: Rule 32 r
Richard Crane, Esq. (CR-001)
Nashville, Tennessee V
September 22, 2000X

Mr. Crane notes that he is thrilled to see the requirement in Rule 32 that courts
address more carefully the information in the presentence report. In his experience, it is L
the single most important document that the BOP considers. He adds two suggestions.
First, he recommends that the definition of "material" be placed in the rule itself. And F7
second, he recommends that the rule or the comment contain a prohibition against
including information in the report that are not related to the defendant, in the absence of
good cause. He notes that the practice now is to include information about co-defendant
offenses and offenses on which the defendant was' acquitted. Including such information
can have an adverse impact on the defendant in attempting to get into drug rehab, etc.

Robert P. Longshore,
Chief Probation Officer, MD Alabama,
Montgomery Alabama
October 2, 2000.

r,
Mr. Crane is concerned the changed wording in Rule 32(b)(4)(B), regarding the

information that the probation officer should include regarding sentencing guidelines,
will significantly weaken the independent inquiry that the probation officer currently
provides. He indicates that the probation officer may simply become a sentence
historian, reporting the facts as developed in the plea bargain, which may or may not
reflect the actual offense conduct.

Judge Paul D. Borman (CR-011)
United States District Judge L

Detroit, Michigan
January2,2001

Judge Borman has requested the opportunity to present testimony to the
Committee. -

* ,,l,
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Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge George P. Kazen (CR-035)
United States District Judge
Southern District of Texas
February 13, 2001

Judge Kazen strongly opposes the proposal in Rule 32 that would require the
judge to make findings of fact on issues that have no impact on sentencing. He observes
that without reading the Committee Note it would not be clear from the rule itself what
constitutes a material matter. This proposal, he states, could convert almost any
sentencing hearing into a "genuine quagmire." And the impact-on the appellate courts
would be a problem. He appreciates the tremendous responsibility borne by the BOP and
believes that judges should make sure, without the requirement of a rule, that the
information in the report is accurate.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28,2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, offer a number of proposed changes to Rule 32. In
particular, they urge the Committee to reconsider the various timing requirements in the
rule and also recommend that the rule be further reorganized.

Mr. Ralph Martin -(CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2, 2001.

Mr. Martin, writing on behalf of the American Bar Association's Criminal Justice
Section, offers several comments on the proposed amendments to Rule 32. First, he
assumes that the proposed amendment to Rule 32(h)(1)(B) (as published) would continue
to protect the identity of the person who provided the information. And second, he

[~~~~~~~~~~~~~~~~~~~~~~~~~~¾~~~~~~~~~~~~~~~~~~~~~~~~~~ 7~~~~~~~~~~~~~~~~~~~~~~~~~



Public Comments 4
Rule 32
May 2001 X

recommends that in Rule 32(h)(4)(C), a "good cause" requirement be added for requiring i
in camera sessions.

V. TESTIMONY: Rule 32

Peter Goldberger 7
National Assn' of Criminal Defense Lawyers
Washington, D.C. April 25, 2001

Mr. Goldberger, testifying on behalf of the National Association of Criminal L
Defense Lawyers, offered a number of proposed changes to Rule 32. In particular, he
urged the Committee to reconsider the various timing requirements in the rule and also
recommended that the rule be further reorganized.

V
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 35

I. SUMMARY OF COMMENTS: Rule 35

L. Only three commentators actually addressed the merits of the proposed

amendment to Rule 35, in particular the provision for permitting the government to move
for sentence reduction. While all three generally supported the change, they suggested
that the rule -go further in covering those situations where a defendant provides helpful
information to the government, even though more than one has elapsed since sentencing.

L II. LIST OF COMMENTATORS: Rule 35

CR-011 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips'Marsh, Professor of Law, ABA, Criminal Justice
'Section, January 10, 2001

CR-028 Judge Edward R. Becker,-Chief Judge, United States Court of Appeals for
the Third Circuit, Philadelphia, Penn., February 9,2001.

CR-055 William J. Genego & Peter Goldberger, National Assn' of Criminal
Defense ILawyers, Washington, D.C., February 28, 2001.

CR-056 'Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 35

Judge Paul D. Borman (CR-011)
'United States District Judge
'Detroit, Michigan -; -
January 2,2001

a t8g e aa 1 44 f bArmanh >;4ot 0 ;ETQ'srww
r' J.udge Borman~has requestec the opportunity to present testimony to the

Committee.i A-

- Eizabeth Phillips Marsh (CR-0 13)
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Rule 35
May 2001

Professor of Law
ABA, Criminal Justice Section
January 10, 2001

Professor Marsh has requested the opportunity to present testimony to the
Committee. '

fI

Judge Edward R. Becker (CR-028)
Chief Judge
United States Court of Appeals for the Third Circuit '
Philadelphia, Penn.
February 9,2001

Judge Becker proposes a revision to Rule 35(b)(2) to read: "The court may 17
consider a government motion to reduce a sentence made one year or more after
sentencing if the defendant's substantial assistance involved at least some information not
known-or the usefulness of which could not have reasonably been anticipated-until
more than one year after sentencing."' This suggestion, he writes, comes out of a case in
the Third Circuit: United States v. Cruz-Pagan. He indicates that the current version and
proposed amendment are not clear with respect to the question of "whether information
known tothe defendant'prior-to sentencing, or not known to the defendant until after
sentencing but less than one year after sentence was imposed, can serve as the basis for
the motion to reduce..." He offers the example of a defendant who provides information
after the one year elapses-some of which he knew about before the one year elapsed and
some of which he was not aware of.-Judge Becker asks whether the judge has the
authority to-grant the motion under that example. He recommends that the Committee
revise the text in accordance with his suggestions.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers ''
Washington, D.C.
February 28, 2001'

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, offer a brief comment on the proposed amendment to Rule
35(b).' They urge the Committee to further amend the rule to provide that sentence
reduction may be granted for those situations where the usefulness of the defendant's
helpful information cannot be fully evaluated within one year. They believe that on-
going investigations should not have to be rushed to meet an artificial deadline.



Public Comments 3
Rule 35
May 2001

Mr. Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
March 2,2001.

Mr. Martin; writing on behalf of the American Bar Association's Criminal Justice
Section, offers only a brief comment on the proposed amendment to Rule 35. He
believes that the amendment does not go far enough. The one-year requirement, he
notes, may not be long enough.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 41

I. SUMMARY OF COMMENTS: Rule 41

Eleven commentators submitted written comments on the proposed amendment to
Rule 41, and of-those, most of the comments focused on the covert'search provision-
which the Committee has withdrawn from further consideration, because of concerns
raised ins the comments. Of those commenting on the proposal, the response was mixed.
For example the NADCL was opposed to the provision but the Magistrate Judges
Association endorsed the amendment.

II. LIST OF COMMENTATORS: Rule 41

CR-006 John L. Warden, Esq., New York, N.Y., October 23, 2000

CR-008 Professor Craig M. Bradley, Indiana Univ. School of Law,
October 27, 2000.

CR-01I Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
January 2, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January -10, 2001

CR-018 Judge Robert P. Murrian, United States Magistrate Judge, ED Tenn.,
February 5, 2001

CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-042 Judge William Beaman, February 12,2001

CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001'

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
'Virginia (Law Student Comments from William and Mary Law School,

" '; Williamsburg,'Virginia), February 12, 2001

CR-055 William' J. Genego & Peter Goldberger, National Assn' of Criminal
Defense Lawyers, Washington, D.C., February-28,2001.

, , ?E . .. .. . . .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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CR-056 Mr. Ralph Martin, ABA Criminal Justice Section, Washington, DC,
March 2, 2001.

III. COMMENTS: Rule 41

John L. Warden, Esq. (CR-006)
New York, N.Y.
October 23, 2000

Mr. Warden writes that the amendment to Rule 41, regarding "sneak and peak"
warrants "appears to be an injudicious relaxation of the requirements of the Fourth
Amendment. He states that "surely the courts should not be sponsoring lock-picking and
climbing in windows as proper police procedures." He expresses the hope that the
Judicial Conference will reject the proposal.

Professor Craig M. Bradley (CR-008)
Indiana Univ. School of Law
Bloomington, Illinois
October 27, 2000

Professor Bradley disagrees with the language in Rule 41(d)(1) to the effect that if
probable cause exists, the judge must issue a warrant. He is aware of no requirement in
constitutional criminal procedure that would require the judge to do so. Rather, the judge
should be able to exercise discretion in deciding whether to issue a warrant. He also
suggests that the rule include some guidance on what probable cause means, as well as
address those situations where a warrant is not required. He has attached an article he has
authored if such guidance was included.

Judge Paul D. Borman (CR-011)
United States District Judge
Detroit, Michigan
January 2,2001

Judge Borman has requested the opportunity to present testimony to the
Committee.

-Elizabeth Phillips Marsh (CR-013)- --
Professor of Law
ABA, Criminal Justice Section; '-'_-I'

,,January 10, 2001 --
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Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Robert P. Murrian (CR-018) V
United States Magistrate Judge
Eastern District of Tennessee
'February 5, 2001

Judge Murrian supports the substantive amendment to Rule 41 that would permit
covert entries. He does not agree with Rule 41(e)(1). In his view, the warrant should not id
be delivered to the clerk until a return is made on the warrant. There is no need, he
asserts, to have this confidential information' "floating around." The clerk should get all
of the papers only after the return is made. L

Judge James E. Seibert (CR-022) ,
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001 L

Judge'Seibert has mixed feelings about the covert entry provision in Rule 41. He T;
believes that such warrants should receive the same strict scrutiny that is given to wiretap --

warrants. Personally, he would be reluctant to grant such applications, except in case of
imminent danger to national security. -He notes that it is advisable to have guidelines for V
such-procedures.

"Judge William.Beaman (CR-042) -
February'12,2001,-l,

Judge Beaman agrees the amendment for covert searches. He observes that often i
there is a need to continue the observations beyond seven days and that reasonableness is

'the appropriate standard.'

Federal Magistrate Judges'Association (CR-044)
(Draft Report-Subjectlto Board Ratification)
February 15, 2001-

-The Association supports the amendment to Rule 41 that would address the
^--procedures for obtain a warrant for a covert search. It will of great assistance in K
providing procedural guidance for searches that are already recognized in the cases. The

;'.Association also -agrees withivthe proposed amendment that officers first attempt to obtain
'a warrantfrom a frderal judicial officer. It also supports the other amendments to Ruleamarrant a' felea'Jud
41.
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Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia)
February 12, 2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, Daniel J. Fortune, believes that the restructuring of Rule 41 is very
helpful. He questions, however,-whether the rule could be clearer in answering the
question whether the official has to sign a faxed copy of the Duplicate Original Warrant
on behalf of the judge? Or is the faxed copy good enough. He also observes that there
may be an ambiguity in Rule 41(d)(3)(B)(i) on the issue of whether the rule envisions
that the informant must also be involved in the phone call. Finally, he questions the
language in the Rule that indicates that the magistrate must issue a warrant. Although he
cannot think of any reasons why a magistrate would not want to issue a warrant, he
wonders why the Committee changed the language from "shall" to "must."

Another student, Eric V.T. Nakano, states that the provision in Rule 41 for covert
searches leaves out a critical third element that those warrantsi be granted only on a
showing that there is reasonable necessity for such warrants. Permitting a covert search
only on a showing of probable cause compounds any fear of government tyranny.

William J. Genego & Peter Goldberger (CR-055)
National Assn' of Criminal Defense Lawyers
Washington, D.C.
February 28, 2001

Mr. Genego and Mr. Goldberger, writing on behalf of the National Association of
Criminal Defense Lawyers, strongly oppose the amendment to Rule 41 that would permit
the government to obtain warrants for "covert" searches. The amendment, they argue
would place the "institutional imprimatur of the federal judiciary" on such intrusions.
They note that asking the Judicial Conference to Rule 41 is not the most appropriate way
to seek take this significant measure. Instead, it should be vetted through the political
process.

Mr.-Ralph Martin (CR-056)
ABA, Criminal Justice Section
Washington, DC
M* arch 2,2001.

-L Mr -I -- >Martin, -writing on behalf of the American Bar Association's Criminal Justice
-Section, raises a number of concerns in the proposed amendment to Rule 41. First, he
inotes thelack of any clear caselaw guidance on covert observations. Second, the
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proposed amendments do not adequately define what is meant by the term covert V
observation. Third, he notes that the amendment might be read expansively to cover a
wide variety of other intrusions! such as silent video or computer surveillance. Fourth, he
believes that the amendment will in effect approve covert observations or searches. Fifth,
even though the rule requires probable cause, he believes the courts may apply only a
diluted form of thatrequirement. Sixth, he argues that this amendment would strain other V
Fourth Amend~ment doctrinesg. Seventh, he believes the amendment does' not sufficiently p
limit the scope of covert -searches.

t i b 7 Ft. S.
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L ADVISORY COMMITTEE ON
'FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 43

I. SUMMARY OF COMMENTS: Rule 43

Thirty-three individuals or organizations submitted written comments on the
proposed conforming amendment to Rule 43, which turns on approval of'the amendments
to Rules' 5 and 10, concerning -video teleconferencing and the amendment to Rule 10 that
would permit the defendant to waive his or her appearance at an arraignment. The
summary here is largely a'duplication of the comments submitted on Rules 5 and 10,
above. Most commentators simply combined their views on Rules 5, 10, and 43, as a
unit.

Four witnesses testified before the Committee on the issue of video
teleconferencing, although their testimony did not specifically address the conforming
amendments to Rule 43. The summary of their testimonyis at Rules 5 and 10, above.

F'
II. LIST OF COMMENTATORS: Rule 43

L. CR-009 Andrew M. Franck, Esq., Williamsburg, VA, November 8, 2000

F CR-01 1 Judge Paul D. Borman, United States District Judge, Detroit, Michigan,
L January 2, 2001'

F CR-012 Richard D. Friedman, Professor of Law, Univ. of Michigan,
L. ' ' January 8, 2001

CR-013 Elizabeth Phillips Marsh, Professor of Law, ABA, Criminal Justice
Section, January 10, 2001

CR-015 Judge Bernard-Zimmerman, United States Magistrate Judge, United States
District Court, ND California, January 26, 2001

CR-017 Judge Robin J. Cauthron, Chair, Committee on Defender Services,
L Judicial Conference, January 30, 2001

CR-018 Judge Robert P. Murfian, United States Magistrate Judge, ED Tenn.,
February'5, 2001

'CR-019 Judge Thomas W. Ph-llips, United States Magistrate Judge, ED Tenn.,
-February 5 ,2001
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CR-022 Judge James E. Seibert, Magistrate Judge, Wheeling West Virginia,
February 7, 2001

CR-023 Judge William G. Hussmann, United States Magistrate Judge,
Indianapolis, Indiana, February 5, 2001

CR-025 Dean A. Stang, Federal Defender, Eastern District of Wisconsin,
Milwaukee, Wisc., February 12,2001.

CR-026 Judge Michael J. Watanabe, United States Magistrate Judge, Denver,
Colorado, February 13, 2001i

CR-027 Thomas W. Hillier, II, Federal Public Defender, Western District of to
Washington, February 12, 2001

CR-029 Judge Cynthia"Ithbrogno, United-States Magistrate Judge,'Eastern District L
of Washington, February 12, 2001

CR-030 Judge William A. Knox, United States Judge, February 13, 2001'

CR-031 Judge Leslie G. Foschio, United States Magistrate Judge, Buffalo, New
York, February 13, 2001

CR-033 Larry Propes, Clerk of Court, United States District Court, South Carolina, V
February 13, 2001 LJ

CR-034 Judge Lorenzo F. Garcia, United States Magistrate Judge, United States F
District Court, Albuquerque, New Mexico, February 13, 2001

CR-035 Judge George P. Kazen, United States District Judge, Southern District of V
Texas, February 13, 2001

CR-036- .,Donna A. Bucella, United States Attorney, Middle District of Florida, i

Tampa, Florida, February 14,2001

CR-037 Judge James E. Bredar, United States Magistrate Judge, United States
District Court for Maryland,'February 13, 2001

CR-038 JJudge'John C. -CorughenouChief Judge,-United States District Court,
' Western District of Washington, -Seattle, Wash., February 6,2001

CR-039 Judge-Jerry A.Davis, United States Magistrate Judge, ND of Mississippi, L
February12,2001
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CR-040 Judge Janice M. Stewart, United States Magistrate Judge, Portland,
Oregon, February 12, 2001

CR-041 Judge David Nuffer, United States Magistrate Judge, St George, Utah,
February 13, 2001

L CR-042 Judge William Beaman, February 12, 2001

CR-043 Judge Susan K. Gauvey, United States Magistrate Judge, D. Maryland,
February 15, 2001

fT CR-044 Federal Magistrate Judges Association (Draft Report-Subject to Board
Ratification), February 15, 2001

CR-045 Judge Tommy Miller, United States Magistrate Judge, Eastern District of
Virginia (Law Student Comments from William and Mary Law School,
Williamsburg, Virginia), February 12, 2001

CR-047 Judge Catherine A. Walter, United States Magistrate Judge, Topeka,
Kansas, February 15, 2001

CR-048 Judge Mikel H. Williams, February 15, 2001

CR-049 Judge Richard A, Schell, Chief Judge, Eastern District of Texas,
Beaumont, Texas, February 12, 2001

CR-050 -Fredric F. Kay,1 Federal Public-Defender, Districtof Arizona, Tucson,
Arizona, February 15, 2001

III. COMMENTS: Rule 43

Andrew M. Franck, Esq.( CR-009)
Williamsburg, VA
November 8, 2000 "

Mr. Franck opposes the amendments to Rules 5, 10 and 43 that would permit
video teleconferencing-evenfif the defendant consents. First, he notes, because the

L - preliminary hearing and arraignment are administrative in nature, there is no practical
problem 'of permitting video teleconferencing. But it is important for the defendant to be
subjected to a personal appearance before the judge and realize the full impact of what he
is facing. ,Alsois important for the judge to observe the defendant personally. He
-observes that there are-always nuances--involved in-such proceedings and that it is critical

L -`' that both parties'are in each other's presence.

La
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Judge Paul D. Borman (CR-011)
United States District Judge ,,l
Detroit, Michigan
January 2, 2001 V

Judge Borman has requested the opportunity to present testimony to the
Committee.'I,

Elizabeth Phillips Marsh (CR-013)
Professor of Law
ABA, Criminal Justice Section
January 10, 2001 ,

Professor Marsh has requested the opportunity to present testimony to the
Committee.

Judge Bernard Zimmerman (CR-015)
United States Magistrate Judge
United States District Court, ND California
January 26, 2001

Judge Zimmerman supports'the amendments that would permit video
teleconferencing. In his view, the amendments are long overdue. He also urges the
Committee to consider amending Rule,4 to clarify the ability of the judge to- issue
warrants via facsimile transmission.

Judge Robin J. Cauthron (CR-017)
Chair, Committee on Defender Services
Judicial Conference of the United States
January 30, 2001

Judge Cauthron notes that her predecessor, Judge Diamond, had expressed
concern in 1994 (when the Committee had last proposed video teleconferencing) that
costs would not be saved by implementing video teleconferencing. Although the
Committee's proposals were'withdrawn-pending the results of pilot programs, to date
there has not'been an analysis of cost or quality-concerns. 'She requests that the
Committee defer action onthe- video teleconferencing amendments until the Committee
on Defender Services can discuss' the impact of those amendments.

Li
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Judge Robert P. Murrian (CR-018)

United States Magistrate Judge
Eastern District of Tennessee

L February 5, 2001

Judge Murrian supports the amendments that would provide for video,
teleconferencing-with or without the defendant's consent. He believes, however, that
the judge should have the prerogative to require the defendant to appear in court. In his
division, considerable time and resources are spent transporting defendants eighteen
miles to the court for routine initial appearances and arraignments that are little more than
scheduling conferences.

L Judge Thomas W. Phillips (CR-019)
United States Magistrate Judge

F ' Eastern District of Tennessee
Lo February 5, 2001

Judge Phillips writes that he agrees with the views of Judge Murrian, supra.

Judge James E. Seibert (CR-022) -
United States Magistrate Judge
Northern District of West Virginia
Wheeling West Virginia
February 7, 2001

Judge Seibert strongly disagrees that the defendant should be allowed to
determine whether video teleconferencing is used. He notes that-it is a two, three, or four
hour drive to the three other cities covered by the court and that it is often not possible to
plan far enough in advance to have all of the defendants at a particular location ready to
appear before the court. He notes that every lawyer and defendant who'has appeared
before him by video conference has been "extremely grateful for the prompt hearing that
wastes neither time nor money of anyone." He states that he has never had any objection

L to appearance by video conference.

CJudge William G. Hussmann (CR-023)
United States Magistrate Judge -
Indianapolis, Indiana
February 5, 2001

JudgeHiussmnnnbelievesthat video teleconferencing should occur only with the
consent bfthe~efendant. Although initial proceedings, etc.have limited importance, they
,can have great impact on some practical issues. 'Because of increased caseloads and

-XcrowdedJ-ailIqit is`common oto hear complaints from defendants~that they are unable to
talk to their layer, orto talk to family members about bail or other pressing family
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matters. Appearing in person often presents an opportunity for communication. L
Although video technology has improved, in his view, it does not provide an appropriate
venue for communications between counsel and family. C

Dean A. Stang (CR-025)
Federal Defender,
Eastern District of Wisconsin
Milwaukee, Wisconsin
February 12, 2001.

Mr. Stang opposes the proposed amendments involving video teleconferencing.
He indicates that initial appearances and arraignments are not pro forma events and that
those proceedings provide both parties with an opportunity to discuss very important
matters. Using teleconferencing will result in lost plea bargains, early cooperation, and
prompt release decisions. He notes a number of practical problems that will arise and
that teleconferencing makes no practical accommodation for interpreters. Mr. Hillier
notes that he is not aware of any special danger to law enforcement officers or court
personnel by irequiring in-court appearances., Further, teleconferencing will interfere with V
the critical stages of forming an attorney-client relationship. Finally, teleconferencing
will undermine both the dignity of the federal courts and Sixth Amendment values.

Judge Michael J. Watanabe(CR-026)
United States MagistratelJudge
Denver, Colorado '
February 13, 2001

Judge Watanabe briefly writes that he-strongly 'favors use-of video
teleconferencing. He states that be has used it in civil cases and that it works very well.

Thomas W. -Hillier, II (CR-027)
Federal PublickDefender-
Western District of Washington '
February 12,2001,

Mr. 'Hillier presents a detailed objection to the video teleconferencing
amendments, on behalf or the Federal Public and Community Defenders. He notes that
the current practice works well and that the initial appearance is not a pro forma
proceeding. He presents a careful overview of the important decisions that are made in
the face-to-face meetings between the defendant, the defense counsel, and the prosecutor.
Those nmeetingsf, he' asserts, assure prompt processing the case. Mr. Hillier believes that
video teleconferencing is impractical'and presentsi difficult situations for both the

'^defendant and the defense counsel who must decide whether to remain at the courthouse,
-with the judge and the prosecutor or travel to where the defendant is located. r He notes

that the system is likeyt result in increased costs and that no 'in-depth study has been
P tf ,s es\- -,s_
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conducted. Further, he observes that in Rule 10, the ability of the defendant to waive
presence at the arraignment negates the need for teleconferencing in that rule. Finally, he
identifies a list of unresolved issues and urges the Committee to table its proposals
pending further study.

Judge Cynthia Imbrogno (CR-029)
United States Magistrate Judge
Eastern District of Washington
February 12,2001

G' Judge Imbrogno enthusiastically supports the video teleconferencing
L amendments. She writes that'there are only two magistrate judges covering the Eastern

District of Washington -and that they often drive over three hours (one way) to conduct
proceedings in other cities within the district. As a result,,-some duty stations are not
covered because of the need to spend time traveling. She notesthatbthe technology is
sufficiently advanced to maintain the integrity of the proceedings. Defense counsel, she
writes, are very, supportive of teleconferencing because it gives ithem greater flexibility in
scheduling. She would support video teleconferencing without requiring the defendant's
consent.

L Judge William A. Knox -(CR-030)
United States Judge
February 13,2001

Judge Knox favors video teleconferencing. He says that he has used it in civil
proceedings, including trials, and finds it to-be "reliable, practical, efficient, and [has had]
no difficulty protecting the rights of the parties. Judge Knox states that if the equipment
is poor it is a waste of time to use it.

Judge Leslie G.`IFoschio"(CR-031)
United States Magistrate Judge -,F Buffalo, New -York,
February 13,2001 , ,

' d Judge Foschio favors video teleconferencing for arraignments, especially for
,superseding arraignments, where the defendant has been already arraigned and bail has
,been set.

Larry Propes (CR 033) '
iClerk of Court

L ' A -.' $,United States DistrictVCourt, South Carolina
FTebruary 13,2001

F~~~~~~~~
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Mr. Propes indicates that the judges in both the Greenville and Florence divisions
are interested in using video teleconferencing for initial appearances because the
courthouses are not in convenient or close proximity to the county jails being used by the
US Marshals Service. He observes that if the rule requires the consent of the defendant,
few, if any, will consent. He therefore recommends that video teleconferencing not be
contingent on the defendant's consent.

Judge Lorenzo F. Garcia (CR-034)
United States Magistrate Judge
United States District Court
Albuquerque, New Mexico
February 13, 2001 ,

Judge Garcia favors using video teleconferencing, especially for arraignments.
He notes that in New Mexico, a number of defendants are simply passing through the
state when they are arrested and bringing them back to court simply for an arraignment
can result iniunnecessa costs; where the defendant is indigent, the court must direct
advancement of ltavel costsifor the defendant. Judge Garcia also writes thatble has had
experience with arraignment waivers in state court and that the system worked well.

Judge George P. Kazen (CR-035)
United States District Judge ,
Southern District of Texas
February 13, 2001

Judge Kazen believes that it is very important to provide for waiver of personal
appearance at initial proceedings (Rules 5, 10 and 43), either by written waiver or video
appearance. Citing his experience in a border court, in one of five districts they hear
almost 30 percent of the criminal cases for the entire nation. The initial arraignment is
largely perfunctory used to set a motions schedule. Most of the defendants plead not
guilty and are housed as many as 60 to 300 miles away from a courthouse. He notes that,
frequently the defendants reside at a distant location and if they are released, there are
problems in bringing them back for-those proceedings. Judge Kazen observes that given
the considerable apprehension about this proposal, it would be prudent to adopt a
proposal that requires the defendant's consent.

Donna A. Bjicella '(CR-036)
United States Attorney
Middle District of Florida, a
Tampa, Florida
February 14, 2001

Ms.-Bucella observes that if the defendant 'is allowed to waive appearances at an
arraignment,t the government's consent should be required. She also notes that the

, v v , . . . . . .~~~~~
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Committee Note is ambiguous on just how video teleconferencing will be accomplished
for initial appearances. She adds that if the purpose of the amendments is to save money,
that the Committee ought to say so explicitly.

Judge James E. Bredar (CR-037)
United States Magistrate Judge
United States District Court for Maryland
February 13, 2001^

r
L Judge Bredar opposes the use of video teleconferencing. He believes that there is

much at stake in federal criminal cases and that the sooner the defendant understands the
gravity of his situation, the better. He adds that from his time as a public defender, there
nothing that helps to focus the mind than to walk into a federal courtroom. He believes
that the overall process will be "denigrated" by reducing those appearances to a television
experience.

Judge John C. Coughenour (CR-038);
Chief Judge, United States District Court
Western District of Washington
Seattle, Washington
February 6, 2001

,

Judge Coughenour opposes video teleconferencing in proposed Rules 5 and 10. In
his view, the solemnity and fairness of the defendant's appearance in court in the
presence of counsel and the judge far outweigh the security problems. The solution, he
notes, is heightened vigilance and not the sacrifice of cherished traditions. His views, he
notes, are based on his research into the issue: in 1990 her was a member of the Court
Administration and Case Management Committee which had supervised a pilot program.
As a result of that study, the Committee had believed strongly that video teleconferencing

Lv seriously eroded the full and fair examination of facts and witnesses. He urges the
Committee to reject the amendments. ^

L, Judge Jerry A. Davis (CR-039) '
+-United States Magistrate Judgev '

ND of Mississippi
February 12,2001

CJudge Davis endorses video-teleconferencing.;He notes that state courts-have
t-been using it for years and that he has been using it for prisoner cases for several years
- Sand that there are no "downsides. He observed that it is useful for security purposes and
in rural areas. He concludes b noting that any perceived constitutional problems are

A; S . .8 .;imagined, notreal.
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Judge Janice M. Stewart (CR-040)
United States Magistrate Judge
Portland, Oregon
February 12,2001

Judge Steward favors the proposals for video teleconferencing. But due to
concerns about separating the defendant and defense counsel and the problems that that
creates, she believes video teleconferencing should be used only where the defendant
consents. '

Judge Davidi Nuffer (CR-041)
United States Magistrate Judge
St George, Utah
February 13,,2001l

Judge Nuffer, a part time magistrate judge, strongly favors video Aj
teleconferencing. In-Utah he works 300 miles from the courthouse.

Judge William Beaman (CR-042) '
February 12, 2001

Judge Beaman strongly approves of video teleconferencing, but would require the
defendant'is consent.,>.-

Judge Susan K. Gaxivey (CR-043)
United States Magistrate Judge; -
District of Maryland
February 15, 2001

'Judge Gauvey recounts her experiences in the Maryland state courts with video
teleconferencing. She observed what she calls assembly line justice. The proceedings
were held inma large room and appeared surreal and chilling. There was no
communication' between the judge and the defendant. In contrast, in federal courts, all
parties are more'focused and, she is concerned that a judge could not pick up the subtle
hesitations or halting speech or odd manner that may be signs of impairment.

Federal Magistrate Judges Association (CR-044)
-(Draft Report-Subject to Board Ratification)
February 15,'2001,

; The Magistrate Judges Association supports the proposed changes to Rule 43, as
being consistent with the proposed rules governing video teleconferencing. The
Association recounts the benefits of using such procedures and suggests that some of the '
concerns about the erosion of the process might be addressed if the judge visits the

* 0 - j~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~2
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L detention facility and determines if that facility as a room suitable for conducting

teleconferencing, along with a private telephone line and a room where the defendant can

consult in private with his or her attorney. The Association favors video conferencing

without requiring the defendant's consent.

r? Judge Tommy Miller (CR-045)
LA United States Magistrate Judge, Eastern District of Virginia

(Law Student Comments from William and Mary Law School,

r Williamsburg, Virginia)
L February 12,2001

Judge Miller,7a member of the Criminal Rules Conmiittee, submitted ten written

L comments from the law students in his Criminal Procedure class at William and Mary.

One of the students, David S. Johnson, is opposed to using video teleconferencing. He

notes a number of obstacles that the courts will face, including delays in transmission. He
believes that the ,amendment is "before its time." Only when the technology has

advanced further should the amenridment be adopted.,

L A second student, Kimberly Marinoff, expresses concern about the video

conferencing provision. She believes that it "eviscerates the utility" of the proceedings

"as a wake-up call by insulating the accused from the physical presence of the judge."

She concludes-;however, that if the amendment is to remain, she would support the

alternate version- that requires the defendant's consent. !,:

Tom Brzozows'ki,;another student, applauds the style changes to the rules, but
suggests that the&Committee include a provision in Rule 5 that would make clear what the
remedy is for failure to comply with the timing requirements' o the rule. -He provides a
summary of the conflicting caselaww and statutory provisions and argues that whatever
remedy the-Committee chooses would provide predictability to practitioners.

A fourth studentJanmes Ewing, addresses the video teleconferencing provisions.
He cites-thd'histoncal argumentslfor the right~iof thel defedantto appear personally in

L court and believes that even if a defendant cpnsents tovideo teleconferencing,'there may
be problemswith the&'peretion of airness.i Thus, video conferencing should be the

r exception rather than the general nule, even where the defendant consents.

L
Judge Ronald E. Longstaff (CR-046)'.

rw < .Chief Judge, Southern District of Iowa
Lo - '' February 15, 2001

On bhialf of th'e jds of his district, Judge Longstaffindicates that they agree
-with the-comments submiit d by Magistrate Judges Cohen, Dien, and Collings, supra

_concerning taking defendants to a:-magistrate in an-,adjacent district. They also support
0 }'^>," ''' -'..,con ern .,,',,> eA en
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the changes for video teleconferencing and would comport to court technology
procedures already in place, including both districts in Iowa.

Judge Catherine A. Walter (CR-047) K
United States Magistrate Judge
Topeka, Kansas
February 15, 2001 Li

Although she has not used video teleconferencing, Judge Walter supports it use,
especially for initial appearances. She notes that the facility used to house pretrial
detainees (an hour's drive from her court) has recently installed videoconferencing
equipment. In, her view the opportunity for the earliest time for the hearing is more C

important than a face-to-face appearance before a judge. She notes that there have been L
occasions where the availability of video conferencing would have resulted in an earlier
initial appearance., ,

Judge Mikel H. Williams (CR-048)
February 15,2001

JudgeWilliams commends the Committee for its thorough reorganization of the-
criminal rules and fully endorses the use of video teleconferencing for initial criminal
proceedings. He notes that -for the last four years his courts have used such procedures
for initial criminal proceedings; they adopted the program because of concerns for serious
delays in scheduling the various parties for the hearings. The district court for Idaho C

covers the entire state and the 400 miles distances make automobile transportation
impractical and air travel can be delayed by weather. Transporting the defendants
presents similar problems. 1He describes- the process used in his district--the defendant is
taken to the closesttifederal courthouse where he meets his CJS counsel and within two or
three hours the defepdant appears with counsel before the magistrate judge via video. He
cannot recall a single instance where the defendant objected to, that procedure; he
considers the program to be a resounding success. The defendants rights arxe
immediatelyaddressedand the proceeding is conducted with the same formality as if the
defendant were itthe ju-dge's court. J, Although he would prefer to have a rule not
requiring the defedant's-consent, he believes that obtainingg consentis not a burden.

Judge Richard A, Schell (CR-049)
Chief Judge, Eastern District of Texas
Beaumont, Texas
February 12, 2001 -

Judge SchI1l supportsitheproposed amendments for video teleconferencing. r
'Although he would -pirefer the.version that does not require consent, a rule that requires
the defendant's consent is imminently reasonable. He urges the Committee to consider
,extending video, dnferencing to pleas and sentencing. He notes the long distances
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involved in his district and the fact that he has been used video teleconferencing for
several years for sentencing and for guilty pleas, with the defendant's consent.

Fredric F. Kay (CR-050)
Federal Public Defender, District of Arizona
Tucson, Arizona'
February 15,2001

Mr. Kay writes that in the District of Arizona there are four lawyers in his office
and that in FY 2000 they were appointed to represent about 8000 indigent defendants.
Many of those were immigration cases. He agrees with the views expressed by Mr. Tom
Hillier, supra, and strongly urges the Committee to reject the amendments. He knows of
no serious cost and security concerns that would support the proposed amendments and
that they should not outweigh the important aspects of having the defendant and counsel
appear personally before the judge. He has 'watched video proceedings in the state system
and has observed the defendant sitting by himself in a chair answering the judge's
questions. The judges he notes, may have questions'about the defendant's capacity and
they have to ask a guard whether the defendant appears to be sober. Using video
conferencing is something that one might expect in a weird third world country where
there is no conceptlof presumption of innocence.
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ADVISORY COMMITTEE ON L
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 53

I. SUMMARY OF COMMENTS: Rule 53

The Committee received only one comment on the proposed amendments to Rule
53. The commentator, a law student, provided an extensive discussion on the issues
raised by transmission of proceedings from a federal court room and presented a
redrafted version of the rule.

II. -LIST OF COMMENTATORS: Rule 53 L

CR-045 Judge Tommy -Miller, United States Magistrate Judge, Eastern District of
l;Virginia (LawStudent Comments from William and Mary Law School,
William-sburg, Virginia), February 12, 2001

III. COMMENTS: Rule 53

Judge Tommy Miller (CR-045)
United States Magistrate Judge, Eastern District of Virginia
(Law Student Comments from William and Mary Law School,
Williamsburg, Virginia) U
February 12,2001

Judge Miller, a member of the Criminal Rules Committee, submitted ten written
comments from the law students in his Criminal Procedure class at William and Mary.
One of the students, David S. Johnson, has presented an extensive written comment on
amending Rule 53 to permit electronic coverage of criminal trials under the trial judge's
discretion. Although he recognizes the concerns associated with broadcasting trials, he
believes that the current rule goes too far. He has drafted a revised Rule 53 that includes
a list of factors for the court to consider in deciding whether to broadcast the case.

LJ*~~~~~~~ F
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

rPROPOSED AMENDMENTS TO THE STYLE PACKAGE

I. SUMMARY OF COMMENTS: STYLE PACKAGE

A number of the comments received by the Committee, a number of
commentators presented written statements on the "style" package. Those comments are
noted here.

,~~~~~~~~~~
Written comments about substantive changes to particular rules have been

summarized on a rule-by-rule basis.

I. LIST'OF COMMENTATORS: STYLE PACKAGE

CR-001 (Style) Joe F. Spaniol, Jr., Esq., Bethesda, MD., August 24, 2000 A

CR-002 (Style) Judge Donald C. Ashmanskas, United States Magistrate Judge,
District of Oregon, October 4, 2000 +-J

CR-003 (Style) Jack E. Horsley, Mattoon, Illinois, October 134, 2000

CR-004 (Style) Holly Bench, Williamsburg, VA, November 29, 2000

CR-005 (Style) Steven W. Allen, Jersey City, NJ, December 19, 2000 L
CR-006 (Style) Judge Sam A. Joyner, United States Magistrate Judge, Northern

District of OK, January 30, 2001 J

C-R-007 (Style) -Judge James B. -Seibert, -:United States Magistrate Judge, ND of C
West Virginia, February 7, 2001

CR-008 (Style) Judge William G. Hussmann, United States Magistrate Judge, V
February 5, 2001

aCR-009 (Style -Judge Robert G. Doumar, Norfolk, VA, February 9, 2001 .

Li
CR-010(Stle) ...- >Judge William Beaman, February 12, 2001C. .,. ,,,,.-.,S- /tyR



Public Comments 2
Style Package
May 2001

COMMENTS: STYLE PACKAGE

C Joe F. Spaniol, Jr., Esq. (CR-001 (Style))
f Bethesda, MD.

August 24, 2000

Mr. Spaniol offers two style changes.

Rule 5. First, he recommends that Rule 5(a)(1)(B) should be clarified by adding
the words "without a warrant"

Rule 11. He believes there is an inconsistency between terms used in Rule 1 1 (e)
and 28 U.S.C. § 2255. Rule 11(e) refers to an appellate court setting aside a guilty plea
but § 2255 speaks tin terms of a court setting aside judgments and sentences. He notesr that there are thus problems using the words "the plea may be set aside' in Rule 11. He
recommends that the words in Rule 11(e) should be changed to "and a judgment or
sentence may be set aside."

Judge Donald C. Ashmanskas (CR-002 (Style))
United States Magistrate Judge
District of Oregon
October 4, 2000

Rule 6. Judge Ashmanskas recommends changes to Rules 6 and 53. With regard
to Rule 6(f) he suggests substituting the term "presiding grand juror" for jury foreperson.
And in Rule 6(f) he suggests that unless there is a provision for district judges to assume
the responsibilities of a magistrate judge, that the indictment could be returned to either a
federal magistrate judge or a district court judge.

Rule 53. In Rule 53 he recommends new language that would extend the
prohibition of cameras, etc. to other areas in the courthouse. He also recommends that

L the-rule'benamended to permit cameras for coverage of naturalization, ceremonial, or
investiture proceedings and for instructional purposes in educational institutions.

Jack/E. Horsley,`Esq. (CR003 (Style))
Mattoon,Illinois'",

F A October 13, 2000 J, l

4Rule 5. Mr. Horsley suggests that in referring to an affidavit, the words "or any
.other documentbe added before the words "'filed with it."7
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Holly Bench -(CR-004 (Style))
Williamsburg, VA
November 29, 2000 r

Rule 4. Ms. Bench points out that in Rule 4(b)(1)(C) the words "none" may be,
referring to something other than the magistrate not being available. She suggests the
following language: "command that the defendant be arrested an brought without
unnecessary delay before a magistrate judge or, if none is available, before a state or local
judicial officer.",

She also suggests adding commas in Rule 4(c)(3)(C) (See her memo)

Ms. Bench also suggests that the language in Rule (c)(4)(B) be changed to read, "the .
person on whom the summons was served must return it" as. opposed to "the person to
whom a summons was delivered for service must return it." 2

In Rule 4(c)(4)(C), she suggests adding a comma after the word "summons."

Rule 5. She notes that there -may be ambiguity in Rule 5(a)(1)(A) and (a)(1)(B) L
regarding who must be the one to personally take the defendant before a magistrate
judge. She asks whether person executing the arrest must be the one or can that person
merely have the responsibility for insuring that thef defendant is taken to the magistrate.

She states that there is a possible inconsistency in Rules 5(b) and Rule 5(c)(2)(C).
In (b) if the defendant is arrested without a warrant, a complaint must be filed. But in
(c)(2)(C), if a defendant is arrested without a warrant, a warrant must be issued before the
defendant can be transferred.

Steven W. Allen, Esq. (CR-005 (Style))
Jersey City, NJ
December 19, 2000 A

Rule 26.2(a). Mr.-Allenl ,>who is-responsible for incorporating the new rules into
MooRE's FEDERAL PRACTicE has noticed several errors. First in regard to Rule 26.2(a),
he notes that the phrase "the possession" is ungrammatical. The existing rule, he notes,
uses the term "their possession" which is also ungrammatical but better than the new
language. He suggests adding the words, "of the party that called-the witness,"-after the 7

words, "the possession." -

Second, in the-same rule, he states that the word "witnesses's" appears to be a typo -m

although he notes that it might mean that production is required if it relates to the X

testimony of all of thewitnesses.

te I .o ,f .he , .
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L

Judge Sam A. Joyner (CR-006 (Style))
United States Magistrate Judge
Northern District of Oklahoma
January 30, 2001

L Judge Joyner provides a positive endorsement for all of the rules but gives his
strongest recommendation for Rules 1(b), 4, 5,5.1, 9(b), 17(a), 32.1,41, 43, and 55 as the
most helpful.

He offers no changes to the rules.

Judge James B. Seibert (CR-007 (Style))
(Also CR-022 on the Substantive Rules)
United States Magistrate Judge
ND of West VirginiaL February 7, 2001

Rule 5. Judge Seibert strongly approves the consolidation of Rules 32.1 and 40
into Rule 5.

Judge William G. Hussmann (CR-008 (Style))
* (Also CR-023 on the Substantive Rules)

United States Magistrate Judge
February 5, 2001

L.

Judge Hussmann believes that all of the rules that most directly impact his work
are improvements to current practice (E.g. Rules 5, 5.1, 9, 10, 12, 41, and 43).

Judge Robert G. Doumar'(CR-009 (Style))
Norfolk, VA -
February 9, 2001

Judge Doumar offers style suggestions on a number of rules:

L - - Rule 6. He suggests that in Rules 6(e)(3)(A) and 6(e)(3)(B) that the words "laws
of the United States" be used instead of the "Federal criminal laws." He notes that it may
be problematical on those -situations where it is not clear whether the act violates the civil
laws and prosecution may proceed in an indirect manner.,

L-'',, ,, , ,$-,bt ,1_e, dL
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In Rule 6(f) he suggests that the words "federal judge" should be substituted for
"magistrate judge' because it is district judges that most often receive indictments in open
court. 7

Rule 7. In Rule 7(d) he recommends the following language, "the court may itself
or on motion of any party strike surplusage from the indictment or information" instead C

of the proposed-language. -i

Rule 11. He suggests substitute wording for Rule 1 1(b)(H): "Any maximum
possible prison penalty, special assessment, criminal forfeiture, fine, term of supervised
release and that restitution may be ordered as determined as a result of the commission of
the offense." This wording, he notes, would eliminate other possible penalties and clarify
the issue of restitution.

He also suggests that in Rule 11 (b)(J) that the word "authority" should be deleted
and substitute the words "that the court's ability to depart from the guidelines is severely Li
limited." He believes that the word "authority" can create problems beyond belief..7

He commends the Committee for deleting the language in Rule 1 (d) concerning
whether the defendant had talked with the government about a plea. He states that that
portion of the inquiry has always caused problems. >

LJ
In Rule 1 1(d)(2)(B) he recommends that it be changed to "on motion of the

defendant, if the court determines good cause to have been shown, to allow withdrawal of
the plea."

Rule 12.1 Rule 12.1(b)(2). He suggests adding the words, "unless the court L
otherwise directs." The 10-day rule may be impossible, he notes, because of the time of
service of the alibi defense.

-Rule 12.2 Regarding Rule 12.2(a), he recommends that the words "in the case"
be added as well as Rule 12.2(b) after the words "attorney for the government."

Rule 12.3. In Rule 12.3 he would add "in the case" after the words "attorney for
the government."

Rule 16. Regarding-Rule 16(a)(1)(G), recommends that the experts to be
disclosed be "technical or scientific" expert witnesses, not "specialized knowledge." He
notes that lay'witnesses sometimes have specialized knowledge and that the disclosure
should be limited to technical 'or scientific experts.

-Rule 17. He recommendslthat it should be a requisite to returned all -served
subpoenas to the clerk-before trial and also those summons not served

.... poenas .. .he1

-' , '..' ... . .,, -, ' - - ........................ , AL,
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Rule 24. Rule 24(a)(2)(A). He suggests that instead of the proposed language,
that the following be substituted: "submit further questions that the court may ask if it
considers them proper or with the court's permission ask further questions that the court
considers proper."

Finally, in Rule 24(b) he recommends the reduction of the number of peremptory
challenges to six and three instead of ten and six. Batson, he says, has eliminated the
need for any peremptory challenges.

Judge William Beaman (CR-010 (Style))
February 12,2001

Rule 41. He agrees with the language regarding covert searches but notes that
often it is necessary to continue those observations beyond 7 days. Reasonableness, he
states, is the appropriate test.
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MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 25-26,2001
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Washington, D.C. on April 25 and 26, 2001. These minutes reflect the discussion and
actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

L
Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on

Wednesday, April 25, 2001. The following persons were present for all or a part of the
L Committee's meeting:

Hon. W. Eugene Davis, Chair
Hon. Edward E. Carnes
Hon. John M. Roll

E Hon. Susan C. Bucklew
L ' Hon. Paul L. Friedman

Hon. David G. Trager
E Hon. Tommy E. Miller

Hon. Reta M. Strubhar
Prof. Kate Stith
Mr. Robert B. Fiske, Esq.
Mr. Donald J. Goldberg, Esq.
-Mr. Lucien B. Campbell'r 'Mr. Roger A. Pauley, designate of the Asst. Attorney General for the Criminal

L Division,'
Departmenrt of Justice

Prof. David A. Schlueter, Reporter '--

Also present at the-meeting were: Hon. Anthony J. Scirica, Chair of the Standing
Committee, Hon. A. Wallace'Tashima, member of the Standing Committee and liaison to

L 'a the Criminal Rules Committee; Mr. Peter McCabe of the Administrative Office of the
United States Courts, Mr. John Rabiej Chief -of the Rules Committee Support Office of
' the'Administrative Office of the United States Courts; Professor ''Joseph Kimble and Mr.
Joseph Spaniol, consultants to' the 'Standing Committee; Ms. Laurel Hooper, of the
-Federal Judicial Center; and Mr. Christopher Jennings, briefing attorney for Judge
-Scirica.



April 2001 Minutes 2
Advisory Conunittee on Criminal Rules

Judge Davis, the Chair, welcomed the attendees and noted the presence of new
members of the Committee, Judges Trager and Strubhar, and Mr. Fiske. L

II. HEARING ON PROPOSED AMENDMENTS TO K
FEDERAL RULES OF CRIMINAL PROCEDURE

The Committee held a public hearing on the proposed amendments to the Federal
Rules of Criminal Procedures and heard the testimony of five witnesses:

* Honorable Paul D. Borman
United States District Court, Detroit Michigan

- Professor Richard D. Friedman
University of Michigan School of Law

* Mr. Peter Goldberger & Mr. Gregory Smith
(On behalf of National Association of Criminal Defense Lawyers) 7

* Professor Elizabeth Phillips Marsh
Quinnipiac University School of Law
(On behalf of Criminal Justice Section, American Bar Association)

* Ms. Shelley Stark
Federal Public Defender, W.D., Pa li
(On behalf of Federal Public and Community Defenders)

III. APPROVAL OF MINUTES

Judge Miller moved that the minutes of the Committee's meeting in San Diego, K
California in October 2000 be approved. The motion was seconded by Mr. Goldberg and
following a minor correction, carried by a unanimous vote.

IV. RECENT AMENDMENTS TO CRIMINAL RULES -

,-,Professor Schlueterinformed the Committee that amendments to Rules 6, 7, 11,
24(c),-32.2, and 54 (approved by the Supreme Court on April 17, 2000) had been become L
reffective on December 1, 2000. -

* ,, ,,. e..,Ad,................ ;a k ... ,a,.., tK
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Lo V. CRIMINAL RULES UNDER CONSIDERATION

L A. Introductory Comments by Judge Davis, Chair

Judge Davis pointed out that the two subcommittees had met in March to discuss
possible changes to the proposed -rules, based in -part on the public comments received on
the amendments. He proposed that the Committee take, each rule, in' order and discuss
both the style land substantive changes, in order., He ,also noted that the Style
Subcommittee had submitted additional suggested ',style -changes, following the
subcommittee's meetings.

B. Rule by Rule Consideration of Proposed Changes.

[ 1. Rule 1. Scope; Definitions:

The Reporter noted that the Committee had.agreed to restore a reference in (F) to
28 U.S.-C. §-1784.

, 2. Rule 2. Interpretation

Judge Carnes informed the Committee that Subcommittee A had no additional
changes to Rule 2.

3. Rule 3. The Complaint

Judge Bucklew noted that no changes had been made to Rule- 3
Rul 4.. . ,A.r, ,e-sI' I,

4. .ArrestWarrant or Summons on a Complaint

Judge Bucklew reported that Subcolnniittee A had recommended-that Rule 4(c)(2)
'be amended to reflect-the recently enactd military Extraterritorial Jurisdiction Act (Pub.

L 'L. No., 106-523, 114 Stat. 2488). That act tnow recognizes that arrest warrants may be
,,.executed outside -the United, States. The Co0mmittee agreed to that change

l5. 'Rule 5.Initial Apearance.

a. Substantive Amendment: Video Teleconferencing.

J*' udge Miller reportedthat'Subcomittee A had considered a number of style- ! changes to the rule.Judge Davis suggested that the Committee consider the major
,,,,substantive, amendments to Rule 5, regarding the -use of video teleconferencing for initial

, ,,,,tappearances. enJudge Carnes observed that~gi~en the public comments on the proposed
'' changes that the Committee was probably obligated to send the amendment forward.

* PCO:' in Y -
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Judge Miller moved that the Committee forward the version of Rule 5 that would permit
the court to use teleconferencing without the consent of the defendant. Judge Roll
seconded the motion. The Committee engaged in an extensive discussion of the motion.
The Reporter provided a brief overview of the history of similar amendments that had
been considered by the Committee in 1994 that led to a pilot program..

One member, questiotied whether there might be a way toaccommodate those
districts ,thatr would really-use the techno6logyj because of security concerns or extremely
heavy dockets without adoptinga national rule. Mr. Campbell reminded the Committee
that if videoteleconferencing was used, that the costs saved by the court and marshals in
not having to transport defendants to the, courthouse wouldbe shifted to the offices of the
public defenders that might have to travel to the defendant's location. Several members
also noted concerns expressed by memhers bf the pubic that video teleconferencing is
being used ina statetcourts andt thelbqualIty, of those proceedings may fall short.

Mr. Pauley spoke in favor of the motion,' noting that a rule requiring consent
would not reilly add anything because some federal courts are already using video
teleconferencing procedures ,,wilth ic nsont ,ofthe defendant; he reiterated that virtually
every rule cangbe waipvedus withel' Jfudge Trager questioned whether it might be
advisable to amend the rule to impose, a mileage limit before a court could use video
teleconferencing. Judge olllobservedi that whateer system was used the court should
take steps to maintainthe 'dignity of the proceedings. And Professor Stith indicated that a
court should take steps atpu tle nelfrt [and lthe defense counsel in the same location. LJ

Following additional discussion, the Committee rejected the motion by a vote of 5 [
to6.

Judge Carnes moved that Rule 5 be amended to permit video teleconferencing
with the consent of the defendant. Judge Roll seconded the motion. Following additional
discussion, the Committee voted 7 to 4 ,to forward the amendment to the Standing
Committee. (The Committee also voted at this point, by a vote of 8 to 3, to permit the Li
court to use video teleconferencing for arraignments, with the consent of the accused).

'' .b''.'' Proposed st1e C hanges ,
. I 4

Turning to proposed style changes to Rule '5, the Reporter indicated that
Subcommittee A had recommended that Rule 5(a)(1)(B)'be amended to reflect the [7
recently enacted Military Exreitorial Jurisdiption Act (Pub. L. No. 106-523, 114 Stat.
-2488). i;Fgi 1V A - F

"whe te o s wdgas'eIgleally- ta iite was inconsistent in its use of the terms
Nowerethe offense'was-:legl'w cmitted" arid 'where the prosecution is pending."

Following brid discussion4d feContte jdecided to use the former reference, for clarity
and consistency. : >4V kj
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Judge Miller also noted that there was a potential gap relating to preliminaryK, hearings vis a vis proceedings before a magistrate. Following brief discussion, Mr.
Campbell, Mr. Pauley, and Judge Miller proposed language to address the issue.

L 6. Rule 5.1. Preliminary Hearing in a Felony Case

The Committee briefly discussed Subcommittee A's minor style changes to Rule
L 5.1, and approved them. The Committee also discussed briefly the proposed substantive

change to Rule 5.1 that would permit magistrate judges to grant a continuance, over the
objection of the defendant. Judge Miller moved that the Committee approve and forward
the proposed substantive amendment. Judge Carnes, seconded the motion, which carried
by a unanimous vote.

L 7. Rule, 6.The Grand'Jury -

Professor Stith lead the discussion on the proposed style changes to Rule 6 and
that Subcommittee A had recommendedc that a new subdivision (iii). be added that would
provide an exception.for disclosures authorized under 18 t.S.C. § 3322 (authorizing
disclosures for civil forfeiture'and civil banking laws, ~etc. The Committee approved the
change.

r! S , -8. Rule 7. The Indictment and the Informnation

Professor Stith als6 reported that Subcommittee A. had recommended a change to
Rule 7 (inserting a parenthetical) that would clarify that the rule does not apply in
criminal contempt proceedings. The Committee agreed to the change.

, '9. Rule8. Joinder of Offenses or-Defendants

Judge Friedman' reported that Subcommittee A had recommended only minor
style changes to Rule 8; wihich were accepted by the Committee.

r" 10. Rule 9. Warrant or Suimnons Upon Indictment or Information

Judge Friedman also reported that Subcommittee A recommended minor style
changes; the Committee agreed to those chahges.

11.E,. Rulelt10. Arraignment,

'The Committee discussed the proposed substantive amendment to Rule 10, which
.would perit the defendant to waive his or her appearance at the arraignment. 'Following
a brief discussion, uJudge Miller moved that the amendment be approved and forwarded to

L ' ' ¢ s ,1,'l- the',Standing Comm'ittee. Judge Roll'seconded the motion, which carried by a unanimous
4 ., vote. {Ihe Committee had previously discussed and voted to go forward with the

[~~~~~~~~ Ibt6m;<34S
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proposed substantive amendment that would permit use of video teleconferencing for
arraignments). L

12. Rule 11. Pleas

Mr. Campbell pointed out that Subcommittee B had recommended some style
changes to Rule 11, including a change to Rule 1 1(b)(1)(A) to clarify the government's l
use of statements made by a defendant. He also noted that in Rule' 11(e), Subcommittee L
B recommended that theqreference to 28 U.S.C. § 2255 be changed to "collateral attack"
to recognize that a plea may beoset, aside during some other form of collateral attack and
just under § -2255, as noted in United States v. Jeffers, 234 F3d 277 (5th Cir. 2000). Mr. -
Campbell also pointed out that the Subcommittee recommended that Rule ll(f) be
revised to simply state that "The admissibility or inadmissibility of a plea, plea
discussion, and any related statement is governed by Federal Rulebof Evidence 410."
That will avoid the possible drafting problems of restyling that provision, which was
originally intended to mirror 1ule of Evidence 410. l

Mr. Pauley iquesid wiethed r Rule 1if(b)(1) could be clarified to more
accurately distinguish betweenithe judge's advice to the defendant concerning maximum
and mandatory 'minimum sentences. In particular, he noted that the current restyled
version included the punishment of forfeiture in the section dealing with maximum
sentences when in fact, he 'believed,'that punishment shouldlbe listed in the subsection r
dealing with mandatory ininimum sentences. Following some additional discussion, Mr.
Campbell offered a possiblelirhendment thatwas accepted by the Committee.

13. :,Rule 12. Pleadings and MotionsiBefore Trial; Defenses and
Objections ['

Judge Roll informed'the Committee that Subcommittee B had proposed
additional, minor, style changes to Rule 12. -The Committee accepted those changes.

44. 14.-. Rule 12.1. Notice of Alibi Defense,

Judge Roll also stated that Subco mmittee B had proposed some style changes to
Rule 12. 1. The Cormittee also discussed the question of whether the rules should use
the word "intention" or "intent" in Rules' 12.1, 12.2, etc., It ultimately agreed to accept
the recommendations of the Subcommittees, which had recommended using the term
"intent."'

.15., >iRule 1212. Notice of Insanity Defense or Expert Testimony of
Defendat's MentalCondition. la

The Committee-discussed the style changes proposed by Subcommittee B and the
proposed sustentative amendment. Mr. Pauley moved, and Judge Roll seconded, a K

ood s

.' ... . ' ,, < .~~~~~~
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motion to approve and forward that substantive amendment. The motion carried by a
unanimous vote.

r 16. Rule 12.3.Notice of Public Authority Defense
l

In discussing Rule 12.3, Judge Roll pointed out that Subcommittee B had
r recommended some additional minor style changes. The Committee accepted those

changes.

17. Rule 12A. Disclosure Statement (New Rule)
L

Turning to new Rule 12.4, in the substantive package of amendments, Judge Roll
informed the Committee that Subcommittee Bhad recommended several changes. offer
several recommended changes. First, regarding Rule 12.4(a)(2), the subcommittee
recommended adding the words, "to the extent it can be obtained through due diligence"

£ at the end of that section. Second, he pointed out that the language in Rule 12.4(b)(1)
was intended to track similar language in the Civil Rules counterpart to this rule but
creates problems in applying the requirements to a criminal proceeding. Thus, the
subcommittee recommended modifyingjRule,12.4(b)(1) to indicate that the disclosure
requirements are triggered with the defendant's initial appearance. The Committee
accepted those proposed changes.

Second, Judge Scirica pointed out that in discussing the issue with the other
Advisory Committees, there was a consensus that the reference to the Judicial
Conference in Rule 12.4, should probably be deleted and conformed to the other rules.
The Committee agreed, with the understanding that the Standing Committee would
probably offer conforming changes to Rule 12.4.

18. Rule 13. Joint Trial of Separate Cases

'Judge Roll reported that Subcommittee B had no additional changes to Rule 13,
which was approved by the Committee.

L. 19. Rule 14. Relief from Prejudicial Joinder

C The Committee made only a minor style correction to Rule 14.

'20 --Rule 15.-Depositions

V - Mr. Campbell noted that -Subcommittee-B had recommended a number of minor
stylist changes to Rule 15, following -brief discussion, -the proposed changes were
'accepted by the Committee.

xq21. 2Rule 16. Discovery and Inspection
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Mr. Campbell also reported that Subcommittee B recommended additional style
changes to Rule 16. The changes were adopted by the Committee, following discussion. a,

22. Rule 17. Subpoena f*
LI

In discussing proposed style changes to Rule 17, Mr. Pauley noted that
Subcommittee B had recommended a change to Rule 17(g) concerning the ability of
magistrate judges to find a person in contempt. The Committee accepted the proposed LJ
changes.

23. Rule 17.1. Pretrial Conference

Mr. Pauley reported that Subcommittee B recommended only a minor style
change to Rule 17, which was accepted by the Committee. -

24. - Rule 18. Place of Prosecution and Trial

Mr. Pauley also informed the Committee that Subcommittee B had recommended
only a minor style change to Rule 18, which was accepted by the Committee.

25. Rule 19. Rescinded or Reserved.

The Reporter informed the Committee that Rule 19, which had been listed as a
rescinded" rule would carry the designation as "reserved." He noted that the rule was

rescinded years ago and appears in the published versions of the rules as "rescinded." He i
noted, however, that using the word "rescinded" might give the reader the incorrect
impression that it was rescinded by the style project amendments. The Committee
accepted the change.

26. Rule 20. Transfer for Plea and Sentence

Mr. Pauley stated that Subcommittee B had recommended several style changes
to Rule 20, which were accepted by the Committee.

27. "Rule 21. Transfer for Trial

Mr. Pauley next informed the Committee that Subcommittee B had offered FT
several minor corrections to Rule 21. Those changes were accepted by the Committee.

-28. - Rule 22. Time to File Motion to Transfer [Transferred]

Finally, Mr. Pauley noted that Subcommittee B recommended that because the F
substance of this rule was transferred to Rule 21, the rule should carry the designation of
"transferred" and explained in the Committee Note.

.- , . .. - . , A,~~~~~~~~~~~~~~~~~~~F
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29. Rule 23. Jury or Nonjury Trial

Judge Carnes informed the Committee that Subcommittee A had no additional
changes or corrections to Rule 23.

30 Rule 24. Trial Jurors

Regarding Rule 24, Judge Miller reported that'Subcommittee A had proposed
L only several minor changes to the Rule.

31. Rule 25. Judge's Disability

Judge Friedman indicated that Subcommittee A had offered only several minor
changes to Rule 25. Those changes were accepted by the Committee.

32. Rule 26. Taking Testimony

a. Substantive Amendments: Remote Transmission of
Live Testimony

The Reporter noted that the style version of Rule 26 includes the word
"orally," which is technically a'substantive change and that change is reflected in the
substantive package version of Rule 26. Subcommittee A had recommended that the
term "orally" be deleted from the restyled version as well and that the Committee Note be
amended to reflect the purpose of that amendment. He also noted that Subcommittee A
had recommended that the term' "two f-way" be inserted in line 13 of Rule 26 and that he
had drafted additional language for Committee Note to address some of the concerns

r raised in the public comments, e.g., insuring the integrity of testimony and the quality of
the transmission. The Committee accepted those changes.'

Judge Carnes raised several questions about the possible Confrontation Clause
L. - issues presented in the proposed substantive amendments to Rule 26,- i.e., permitting

remote transmission of testimony. He recommended that the term "compelling
circumstances" be changed to 'exceptional circumstances"' to more closely following the[ standard for'taking depositions'under Rule 15. The Reporter concurred, noting that the
term "exceptional circumstances" had been used in at least one Supreme Court decision
and that originally, the term "compelling circumstances" had been used to parallel a

L. . similarirule in the Rules'of Civil Procedure. The Committee'also discussed whether to
retain the reference to Federal' Rule of Evidence 804, and after some discussion on the
L-matter," decided to retain the reference in lieu of drafting new language-that might, or

L - might not capture the essence of that rule.

L
K
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Judge Carnes moved that the substantive change to Rule 26 be approved and
forwarded'to the Standing Committee. Judge Miller seconded the motion, which carried
by a unanimous vote. The Committee also discussed suggested language for the
Committee Note. r7

b. Style Changes.

The Committee also discussed and approved several style changes to Rule 26.

33.. Rule 26.1. Foreign 'Law Determination

Judge Friedman reported that Subcommittee A had made no changes to Rule 26.1

34. Rule 26.2. Producing a Witness's Statement

Turning to Rule 26.2, Judge Friedman indicated that Subcommittee A had F
recommended several style changes to Rule 26.2, which were accepted by the
Committee.

35. Rule 26.3. Mistrial

The Committee made no changes to Rule 26.3

36. _Rule 27. Proof of Official Record

Judge Friedman indicated ,thatSubcommittee A recommended only one minor
style change-to Rule 27. The Comrmittee accepted the change.

-l37. 'Rule 28. Interpreters.

Judge Friedman also reported that Subcommittee A had recommended a minor V
style change to'Rule 28, which was accepted by the Committee.

38. Rule'29. Motions for Judgment of Acquittal L
Judge Bucklew stated that Subcommnittee A recommended a number of style A

changes to Rule 29. Following brief discussion, the Committee accepted the changes. I

39. ' - :^.Rule-29.1-.- Closing Argument i

The Committeenmade no6 changes were made to Rule 29.1.

' t ~An <4-<->aB AAer d t, u,.,9 1,
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40. Rule 30. Jury Instructions

Regarding proposed amendments to Rule 30, Professor Stith indicated that
r" Subcommittee A had unanimously voted to recommend that the Committee defer any
L further action of the substantive amendment to Rule 30 that would permit the court to

request the parties to submit their requested jury instructions before trial. The
Subcommitteehad expressed concern, as pointed out in some of the public comments,
that requiring the defense to reveal the theory of its case before trial might pose problems.
Judge Miller moved that the substantive amendment be deferred. 'The motion, which was

L secondedby Mr. Campbell, was defeated by a vote of 6 to 7 (the chair cast the tie-
breaking vote).i

[ In addressing the proposed'amendment, several members of the Committee
expressed the view that one of the problems with the plain language,;'of the rule was that it'

fin did not appear to accomm Iodate those situations where counsel may wish to supplement
their requested instructions during the trial. On that point, the Committee considered the
draft of a proposed amendment to Rule of Civil Procedure 51. Following additional
discussion, the Committee agreed thattie sense ofthat draft should be included in the

Lo Committee"Note to Rule 30,' and not inthe'Rule t-itself. ,,

,Judge Roll moved that the ComMitteei4pprove and lforward both the style and
LL substantive amendments to Rulei 3N0. + The ,motionl was seconded by Mr. Fiske sand carried

by a vote of 9 to:2,with 1onetabstentio,.

L 41. ,l ' H41. Rule 31. Jury ,V~erdict, ,,,, S>

Mr. Pauley informed the-Cpormittee jthat Stubcommittee A, htd recommended
style changes to Rule 31. the also ,noted'that the;'Subcommittee h'ad considered whether
to add the word' federal" before the word 'I'judge," to avoid the possibility that the rule
might be read to permit a state'judger to accept the verdict. Followihg discussion, the
Committee decided not addithe term.

L ' 42. tRule 32. Sentencing and Judgment

a.'' Substantive Amendment: Ruling on Material Matter

U' Professor Stith, coimented that Subcommittee had considered the major
substantive amendment to Rule 32 that would-require the sentencing judge to rule on any
1 Unresolved objections to material matters inlthe PSR, even if those matters would not
otherwise affect the sentence7-She'noted that +the Subcommittee had spoken 'to
representatives' fro th e Bureau of'Prisons regarding the role that the PSR may or may
'not play in 'decisi'on-si regarding-'the' defendant',,sincarceration. ' She noted that the Bureau
,indicated that potentially everything inhthe PSR could be considered "material." The
X.'>,"''Committee discussionfocused Donithe fact ithateven assuming there ista problem with

L o . ' , , E .. '. ' / , ,, ,, , , ,. , ,, , , ,.,, , ' . _' '

L''v'"P',',,''' -''ie,~t,-',',''>'<''' ' '
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objected-to, and possibly incorrect, information might remain in the PSR, the problem
should not be addressed in the rule itself, but instead in the Committee Note.

Following additional discussion, Judge Miller moved that the substantive change
in Rule 32(h)(3)(B) be withdrawn,. The motion was seconded by Mr. Pauley and carried
by a vote of 11 to 1.

Judge Miller moved that the issue of resolving-objections to matters that might be
considered important foripurposesbof the BOP, not be includeddin the Committee Note.
The motion was secondediby Judge Roll but failedbya vote of 5 to 6. Subsequently, the,.
Committee- considered proposed revisions to the Committee Note, pointing out the
problem of important, unresolved, information remaining in the PSR that might impact _

on post-sentencing decisions byttheBureau of ionis.The Committee ultimately voted
7 to 3 to include the lahguagie inIthe Note .

>: b. l, i Bl1, Il~l;rlStylc h nei R | i$QlFit- l lA
< i 1> i~lZ f ti 01f >a' lii~i f |. [lk >ii~i,||If F A J Iltp||ll t V f Ca P

The iReporter pointedi outi tat Subcommitee B had recommended a number of
style changes to Rule 32. First, the Subcomritte)e recommended a revised version of
Rule 32(d), concerning the contents of the presitence report. Second, the subcommittee
had recommended a revsedd, versio of Rule 32,h) Ed had designated it as subdivision
(h) and redesignated th rernainipg provisions~l Ibdivision (h) is Iptow what had been
Rule 32(h)(5) in the restyled version, published fr coPmment). Third, Rule 32(i)
(formerly 32(h) also inc udes a change in (i)(B Ft reft a recommendation by Mr.
Pauley that Rule 32(h)1(1(B) (be amendedto inclye 11 a rpquirement that the judge provide
the excluded information to the government as 90 eias to the defendant. Fourth,
Subcommittee B recommended that R (h)(4)(C) in the published
version)-include a "good causeoe," by Mr. Pauley.

Ah43. , Rule 32314tRev~ ing or odjifing Prob~ation or Supervised
Reease. ' ,-, 2

Professor Stith noted that Subcommitteel B recommended style changes to Rule r
32.1.-Those style changes were accepted. i

Mr. Pauley urged the Committee tlo!delete Rule 32.1(a)(3)(D) that would require
the judge to apprise a person of their right to remain silent. -He argued that the -
Constitution does not rqire the wamingsandthat even assuming some judges are
-currently giving some gigtstwarningsidi not necessarily rise to the-level of requiring
such warnings.4iHe also noted that the change oid result in a major change in practice
and that'the change should havelbbenlip bushed in the substantive package of

-edbnot, l nsohe pointed o blic may have not had adequate
amenumnents. ~y~ notequate,~p
notice of the proposedac i Several Co ttee members noted that the rule simply
captures the procedure lreay id in R u1d 5i1niiialappearances and that although a
person standing before t judge is not nessailin acoercive environment, it would be '

He ; . ;,, s ......................................... L S~~~~~~~~~~~~~6*
v... 3: , ,,^-q... ,, ,. .q,,6
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better for the judge to appear to be neutral in considering whatever evidence is presented.
Ultimately, Mr. Pauley moved that the rights warnings provision be deleted from the rule.
The motion was seconded by Judge Trager and carried on a vote of 8 to 4.

L. Judge Friedman questioned whether all of the material in Rule 32.1(a), regarding
initial appearances for revocation proceedings, should be withdrawn. He pointed out that
some districts do not hold initial appearances for those proceedings and that in those

LI districts the judge moves immediately into the revocation hearing itself. Judge Miller
responded that early in the style project the Comrnmittee had decided to include provision
in Rule 32.1 for initial appearances, reflecting the practice in a numberof districts. The

L Reporter added that this amendment reflected the sorts of decisions the Committee had
dealt with throughout the Style Project- whether to adopt the current practice in aL number of districts as a national rule. He noted that withdrawing Rule i32.1.(a) would not
require major redrafting of the rule, and perhaps other rules, "such as Rule 40. 'Other
members noted that a point could be made in the Committee'Note that a court could
collapse both the initial appearance and' the revocationthearing into one proceeding. That
view was ultimately adopted as a consensus of the Committee.

LI~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~IL 44. Rule 32.2. ~Crimhinal For'feiture;

The Reporter indicated that Subcommittee B recommended minor style changes
to Rule 32.2, which were accepted by the Committee.

45. Rule 33. New Trial

Mr. Pauley noted that Subcommittee B recommended several style changes to
,Rule 33. The Committee adopted those changes.

46. 'Rule '34. Arresting Judgment
ram

Turning to- Rule 34, Mr. Pauley reported that Subcommittee B had recommended
several style changes'.< After a'brief discussion,- the Committee accepted the proposed
changes.

a47. Rule 35. Correcting or Reducing Sentence.

L a. Substantive Amendment: Reduction of Sentence

r Mr. Pauley reported that Subcominittee ,B had recommended new language to the
u ' substantive amendments to- Rule 35(b), -to cover the issue raised in United States v.

Orozco anid the situation where a defendant does not learn of the helpful information until
.'morethan'one year has' elapsed. '-Mr. Pauley moved that the change be made. Judge

L < Miller seconded the motion, which carried by aWunanimous vote. Judge Friedman
: ' '~- 'questioned why the Committee had decided to change the word "sentencing" in Rule

35(a) to "oral announcement of the sentence." The Reporter explained that the Appellate
to an .,' di
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Rules Committee had pointed out the ambiguity in the term "sentencing" and had
recommended last year that the Committee address the issue. At the Committee's
October 2000, meeting, the Committee voted to change the term to "oral announcement"
to reflect the majority view of the circuits that had addressed the meaning of "sentencing"
for purposes of triggering the time for correcting clear errors. Some members of the
Committee, pointed out that the better term might be to refer to the entry of the judgment,
which serves as altriggering event for, appeals,, 'etc. Following additional discussion, the
Committee voted td change Rule 35. Rule ,35(a) will be a new definitional provision
indicating that sentencing refers 5to ;entry of the written judgment. Rule 35(a) will become
(b) and Rule,35(b), will become (c).

:,~48.If i,,8Rule 36. CIerical Mitakes.I

Judge Miller eported tht Subcommittee B had no additional changes to Rule 36.

49. 1R1ue 37. [Reserved] S

The Reporter indicatedthat because Rule 37 was abrogated in 1968, it should be
labeled as "reserved." The Committee 1agreed with that, recommendation.L

! 50. Rule 38. Staying a Sentence or a Disability

Judge Miller indicated that Subcommittee B had recommended minor style '
changes to Rule 38. The Committee agreed with those changes.

-51. 39. [Reserved]

As with Rule 37, the Reporter indicated that because Rule 39was abrogated in
1968, it should be labeled as "reserved." The Coummittee agreed with that
recommendation.F

,52. - ,- Rule 40. Arrest for Failing to Appear in Another District

Judge Miller informed the Committee that Subcommittee B had recommended
several minor style changes to Rule 40. :Those changes were accepted by the Committee.

53. Rule 41. Search and Seizure

a. Substantive Amendment: Covert Searches

,,-Judge Bucklew pointed out that Subcommittee A discussed questions raised by
the-public comments on the proposed substantive change to Rule 41 that wouldgovern
,warrants for covert searches. The subcommittee-recommended that the proposed
amendment be deferred, and considered further in conjunction withpending proposals
-governing warrants for tracking devices. She ultimately moved to defer further action on

. .~~~~~~~~~~~~~
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the covert searches provisions in Rule 41. Judge Miller seconded the motion, whichL, carried by a unanimous vote.

b. Style Changes

Finally, Judge Bucklew reportedthat Subcommittee B had recommended
additional style changes, which were accepted by the Committee.

54. Rule 42. Criminal Contempt

L Judge Bucklew reported that Subcommittee A recommended style changes to
Rule 42 and an amendment to Rule 42(b) to reflect the authority of magistrate judges to
hold contempt proceedings-per the recent Federal' Courts Improvement Act. The
Committee accepted the proposed changes.

Hi 55.- Rule 43.-Defendant's Presence

Regarding Rule 43', Judge Bucklew reported that Subcommittee A had
recommended several minor style changes. Those changes were accepted by the

Committee.

56. -Rule 44.' Right to and Appointment of Counsel

Judge Friedman indicated that there were no suggested changes to Rule 44.

C 57. Rule 45. Computing and Extending Time

L.
Judge Friedman also indicated that Subcommittee, A had recommended style

changes to Rule 45, and that the term, "President's Day" has been changed to
,, "Washington's Birthday" in accordance with the discussion, at the October 2000,

Committee meeting. The Committee accepted those changes.

L58.', Rule 46. Release from Custody; Supervising Detention

Judge Carnes reported to the Committee that Subcommittee A had notE ~ ~~~recommended any additional style changes to Rule 46 '

59. -Rule 47. Motions and Supporting Affidavits

The Committee made a minor style change to Rule 47.LI. ,, u,,,.,A,.. .9.... ,B,.,,,



April 2001 Minutes 16
Advisory Comnmittee on Criminal Rules

60. Rule 48. Dismissal Ij
Judge Carnes indicated that Subcommittee A had suggested several minor style

changes to Rule 48. The Committee accepted those changes. K
61. Rule 49. Serving and Filing Papers

Judge Carnes also reported that Subcommittee A recommended minor style
changes to Rule 49; the Committee adopted those proposed changes.

62. Rule 50. Prompt Disposition.

No changes were made to Rule 50 '

63. Rule 51. Preserving Claimed Error.

Mr. Pauley reported that there were no recommended changes to Rule 50.

64.. Rule 52. Harmless and Plain Error

Mr. Pauley reported that Subcommittee A had not recommended any style
changes. He urged the Committee, however, to clarify an ambiguity in the wording "A
plain error or defect..." in Rule 52(b). He pointed out that the Supreme Court has
concluded that that wording should be read more simply as meaning "error." As he
noted, the Court has indicated that the use of the disjunctive is misleading. He
recommended that the words "or defect" be deleted from the rule. Following discussion,
the Committee voted 11 to 1 to delete the Wvvrds, "or defect."

65. Rule 53. Courtroom Photographing and Broadcasting
Prohibited

'S~~~~~~~~~~~~~~~~~L
No changes were made to Rule 53.M

66. -Rule 54. [Transferred]

The Reporter informed-the Committee that Subcommittee A recommended that
because this rule was transferred to Rule 1 it should carry the designation of transferred"
rather than "reserved." He also indicated that a Committee Note would be prepared for
the rule. ,

67. Rule 55. Records

Judge Friedman indicated that no additional changes had been proposed for Rule C

'55.

Li

LJ
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68. Rule 56. When Court is Open

Turning to Rule 56, Judge Friedman reported that Subcommittee A had
recommended style changes to Rule 56, to conform it to Rule 45, supra.

69. Rule 57. District Court Rules

L Judge Friedman pointed out that Subcommittee A had proposed several minor
style changes to Rule 57. The Committee accepted the changes.

LI 70. Rule 58. Petty Offenses and Other Misdemeanors

Judge Miller reported that Subcommittee A had suggested a number of proposed
L: changes-several of them to represent recent statutory changes. In addition, the

Committee modified Rule 58(b)(2) (rights warnings) to parallel a similar provision in
7 Rule 5(d).
L
7 -71. Rule 59. [Deleted]

The Reporter stated that because Rule 59 is being deleted as being unnecessary,
the reference should be "deleted." The Committee agreed.

Kv 72. Rule 60. Title

L Judge Miller suggested that the Committee consider restoring Rule 60, which had
been deleted in the early stages of the drafting process. He pointed out that without the
rule, there may be a real question as to the "official" designation of the rules. Following
brief discussion, the Committee adopted that recommendation.

C. Rules Governing § 2254 and § 2255 Proceedings

Judge Carnes reported that the Subcommittees had recommended deferring any
L - further action on Rules Governing § 2254 and § 2255 Proceedings, pending further

research on the substantive questions and consideration of a "restyled" version of the
rules. The Committee agreed with that proposal.

Judge Davis reported that Professor Robbins was being retained as a special
consultant on the habeas rules, and that the Style Subcommittee had prepared an initial
restyled draft of the rules' He indicated that the matter would probably be on the agenda
for the Fall 2001 meeting.

L
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VI. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Committee tentatively agreed to hold its next meeting in October 2001, either
at Santa Fe, New Mexico or at San Francisco, California, depending on availability of ,
accommodations.

Respectfully submitted

David A. Schlueter
Professor of Law
Reporter, Criminal Rules
Committee L
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