- of the standingCoamittee, attended the mecond day of ‘the
" ' PROPOSED RULE OF EVIDENCE 5-04. LAWYER-CLIENT PRIVILEGE.
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5L ONVETen e crovancd An ghe cuprora Court i ldlne on oy
B oeombor 19, 1000 at 9:38 n.m. and adjouvrancd on Wodneuday,
Deeomber 21, 196G at 1:00 p.s. The follewing mombors were
presont;

Albert E. Jenner, Jr., Chaixrman
David Berger (Unable to atteud first day)
Ficks Ipton -
Robert 8. Erdahl :
Jog Eving Estesn
Thomas F. Green
Egbert L. Haywood
Frank G. Raichle
Herman F. Selvin
Simon E., Sobeloff
Cralg Spangenberg
. .Robert Van Pelt
Jack B, Veinstein
Edward Bennett Williams
Edward ¥, CIeary. Reporter

-Deah Charles W, Joiner was out of tho country and schedulod

for return in January 1967. Professor James Wa. uooro.f"

- been Approved He then proceeded to subsoction (3) ”Conmnnic

‘longer a definition of communications but a definition ofﬂ o
communications between client and lavyor.. These co-nnhtc§tionj

~ £a) Dofinitions,
Profossor Cleary read subscctions (1) and (2) -hich had
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difforent clients in the situation in wbich kr. Raichle bad

 that the Committee determine as on issue of. poltcy whcthar

' parties, strategy meeting or otherwise. He said he thonght

:nf the client” under new subsection (4) under subaection (a).

é. > - o/

Vi

Paeludsy thona nado by orx to the veopresontative £ odthor,

Jefertor Clewry natd that e, © 4Aohle hird o3 he oo
el whothor the Cormitics had or should eover tha gitnation
of corzunications beatwoen two or three luwycres, nll represen
clicuts on the snre side of the same camo, N, Ralchle foli
thnat things discussed botween lawyers at a so-called 5trat:x3/
meeting « poricctly propor « should be priviloged, ive Jowne
said that he was under the impression that that had hoon
covored in the rules in the dofinition of "representative.”
Professor Cleary stated that there is caso law and some
literature on the subject and that there was an a;oa in horl

certninly in which conferences betweon lawyers representing.
rmentioncd would come within the prtvtlego. i, anner aake'

they ¢id or did not, as to that charaeter‘circunstanco.‘yié

tho discussions betweon tbe counsel represeating the vartﬁ
thoy had covered it.under the definition of "neprosentnttvo

Spangenborg thought that the daftnitton, "Cbnnunications
includos statemcnts by the lawyer dtreotly or through his ,
representative to the cliont or his ropresentatxvo. ’ undet
Proposed Rule 5-04(a)(3) did it. MNr. Jenner said ho took it
as the gense that it was the unanimous, or substunttallﬁ;ib;
view of tbo Committes that ia meetings of lawyer raprongﬁtntiigg




~ conferonces of the lawyers and clients, and (3) Just lawyors
'in which there may bo a f£21ling out. There was a lengthy

- whon one lawyer talks to another; he could not See then

O O
for oxample, clients undor =7 2 oivewistnnoag whish they
wvors now discusging, the dincronlen ovr anything that oaouzyad
in such a confidontial manting was a communication which
they desired to protect under the lavysr-cllent privilege
Ure, aywood would put in the words "dircctly or through his

roprosontative,” Prefessor Cleary, upon Mr, Jonnor's rcqumt

read subsoction (3) as it was approved as: "'Communications®
betwoon client and lawyer® include thoso mado by or to & -
representative of either,” Professor Weinstein said that
there are a whole serics of related problems in that nr”ea.-!—
where &8 nuxber of dizl ieront policies had to be faced np to .
explicitly, and he didn't think subscction (3) covors then:
(1) the sane lawyer Jjointly represent:ms a nmnber of eliehts

and the communications :trom tho number of cnents to hu Vas
against the outsido world and the problem of a talung ont"
(2) indepondent lawyers representing udlvidnm ct Joint

discussion about subject matter di.scumed botwm hvyers
being privileged. Profossor VWeinstein mld close tha door

that'door at all at any t:lm for any purpoae. Mr, uum
1£ they put it in contoxt of an adversary promding, m

vore five lawyers having a conforence abouf the conduct ‘o

one of the defendants pleanded guilty and separated himlt;
from tho other four, thea the lawyer of that dotomhntm




called to tectify with rerpnct to the pro~trinl eonlcroence,

vouldn't the othox dofendents have s stonding to zay thoet,

not withatanding that the defendant who pleadoed guilty may ha

waived his privilege, they were not walving thoir privilege,

and tholr repreocantatives were making disclosurcs at this
1 meeting, and in ordexr for tho privilege to bo offectively
‘ radved, it would have to bo walved by all of the clionta, ,
Profossor Weinaotoin did not think o and sald that the civil
rules were vory clear on that « if you weore ropresenting qﬁfg
group of clients and thore was a f£alling out botween the .

clionts « thoy tell you things together - thore's no privileﬁ

. and one of them cannot block the other from using it.
. profossor Cloary said that what Professor Weinstein had said
.. mocdod to be qualified a little moro, Tbo poiat to be mads

" the beginning was the casa where the two clionts vent to; one

lawyer who ropresonts them 4in a aatter of' Jotnt uureatj
‘they then had & falling out; that did not mean that ‘elttier
| one at will could make disclosure « it vu only., Proz,eém
. Cleary thought, if the falling out rosulted in litigation
- -betweon the clicnts - as regards to the particular nattcr.
. professor Weinstein 8aid that there were two problm -n u*
f2r az thoir ability to disclese « they could » as tbpy vaxj
undor no profossional obligation not to blab as xuch ﬁsithay
- wanted -« 80 the members were only talking about tho‘litttﬁft
" gituation when you could prevent it - with that\yoﬁ gouldhii
" prevent. 'P:"otm,mou’-y thought that either one coul.d

H
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| - not cover the situation where nobody but the lawyers wer

-
peers {) Lad

%
continue o cintn thoe privilero unloss Lin Litieation wog

betwoen them and 4t dnvolved the partienlar ocubjeet rttor,
I» sald that all thoy wore veally talking al:out wng
tlsclonmure 4n court ovor someene's ohjection. Judpn Van Palt
read a portion of the California Code nnd maid that the
reportor might be alle to uce 4t, 1f, o Judse Van Pelt
had suégostod, subscction (3) was left to be worked on by:'
the reporter. MM, Ipton felt that it was absolutely essenti
to have confidentinlity. Mr. Sclvin said that tho Commitm (|
rule covers the taso of the client comunicatton' 1n : tho

presonce of all these people [defending lavyers} but 1t does

there « discussing tactics. Mr, Jeanor suggested -tbat,;the‘y
consider subsection (3) at the noxt mooting, atter réoz =
CIeary vorks on a detinttivo mrandm B

Professor Cleary’s notes indicated that the’ comtttoo;
had cwpleted subaection ‘(o) at the laat uatm. 5o tho
proceeded to ,,*;: B AT *:ij‘

(d) Exceptions, . o S -

Profossor meary road the subsectton. - Mr, mzchlc :zox‘



. comnit crize are not condoned., Higs feeling was that tht”?

| exception was far too broad. There was a discussion on l—;

/
I CI

O " »

NMr. Solvin thoushbt the rules sbould nnke it cleay thot

the lawyers cculd not po on fishing crpaditicons, MNr, nuinhldj
nodd 4hat 4f thoy roead the S0C xegulations -« everything veu &
fraud, Profersor Cleary won ached by Mr. Moywood 3L the

Connittece had a xula comavable to 916 of tho Californina Co&a5
Professor Cleary roplicd that, as he remembered it, 9156 wan
not a satisfactory approach, Ho then read parts of 915 and
said that certainly when you required a disclosuro it was
substantial invaoion of the privilege. Mo felt that only t?é‘_‘:
specific quostioning should be allowed. Mr, Sclvin tbought’:
that the rulae should provide that a disclosure could not beo
roqnired until the information was claimed to beo truo.
ir. Spangenbarg folt that there was a policy war m which tw
totally conflicting policies.zet head on, Ie said the. '
of the lawyer-client privilege is to encaurage tho cnent

- to go to tho lawyer and discuss his problems zreely and& ops
. and to Leol complezoly protected in a confidential rclattouhi.

Thon there is the goneral public policy whereby plau to"_i;'

vygnsonably should have known."” Professor CIeary ntated‘ ,'?
that the inportant thing was vhethor this kind of exeeption
should. in general, bo recognized. . IL it were ansvored in
the affirmative, then they could proceed on to the quosum
of how it should bo covered, its extent, etc. lr. sPanzoé’ o
folt the rule was too broad, but Judge Estes folt that tho /

zule narroved tbe exception, Juda Estes nhd vhat vas m

g0, . . - i

. &S . L - - o - ”,;(. S
. P, . el : . BEREEY
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vith the tent of veoroonablieraoa. e, conneonharg voanted to
Fuow vhat wog wronm with a sinple ataterent that $hoern vos
0 cncepilon 1€ tho clicent gousht tho nexviees of n layyow
to cenndt or plannod to commit a crime or what he knew to
bo a evine. o said he Just was not suro about tbe fraud

thing.

Reeosa was held at 11:00 a.nm,.
loeting was rosumcd at 11:20 a.m,

Profegsor Groon said that the question, as to ‘why the Committe
might support subsection (1) im the brozd forn that 1t is, ;“

goes back to the reason for the detendant-client’privilegév
that it is roally to aid tho court, and the court doesn't f
want to mako the lawyer an instrument of immorality, He é@ﬂ;
not think the sootion should be 1imited to illegality but -
. that it also should inolude the doing o{mcb s thlnk a: ~‘

* He s2id that all that subsection (1) directs itself to a-
"tombucrudamnc toconuorplntomtt.

3
R R

.
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' by 73 Judge Sobeloff was against; Mr. Raichle did mot vote

‘-A'vuung to take the ‘reportorh'- wvording. ICha;r did not
‘announce the vote.] Professor Cleary said that as the .

" tbing, them the language about which the Chair had mot
- . ‘announced & vote, could be read only as making the exceptics

O O

Mr. Williara folt that with subnection (1) the Connmitteo

was introcucing a raihor naw conetpt to criminal justico,

%

bocanga with rare excoptiong, what tho defendnnt kinew 'or

ghould heve LEnown ic irrolevant to his guslt. TIe Lelt
the Committce should give careful consideration to puiting
"yoaronably should have known" in, Profensor Cleonxy
asked My, Willians 4f his preference would he to simply
make it "to commit or plan to comnnmit a erxrime or Lrauwnd"
and leave ocut "knew or reasonnbly should have koown,”
lir. Willinms thought that would bo preferable and was more
consonant with tho pgoneral law in the criminal field, :
A:tci' further discussion, Mr. s;iangonborg moved that :
"ghat tbe client knew or raason#bly should have known to be
bo doleted. Voto was taken on the motion, It was affirued

and oxplétned that he was for narrowing the exéepti.on aud

Coumittee had voted to revise subsection (1), 12 the thing:
was a orime or fraud, then it made no difference whother
the porson 'u question kuew or should have known « his m
poaition became wholly irrelevant. Ho said that 41f the g
ciuent'a' noral position wore Lmtmt in evaluating this’
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navrosar than 4t 4s without 1t. If the langnuge wore out,
tha only luculry would be whethar 4t wez o orvivae ar £roud,
I{ co, thon the cxeception would Le ¢allnd inito play,.
Iswover, 1if the larnucae wera brought into oporatlon, thon
thoro would bo tha further inquiry of whother the person .
know or could roascnably Lo expected to know whothor it

vag a crinme or a fraud. If it wore not, in fact, a crime
or fraud, the exception obviously did not apply, whethor

the languago were in or out, because he couldn't know or

when, in fact, it was not. Professor Cloary, therefore,
did not sce how it could bo said that by striking the |
language, the ompti:m had been narrowed. He felt tbut
it had been broadened. Judge Sobeloff felt that the ,
strength of the reporter's formulation of subsection (1) .
was that it avolided both extremes - it avoided the oxtréu'
of making the man guilty regardless of his knowledge or
his state of mind and at the samo time it avoided the .
other eoxtrexe of saying that the client was not bo\md_."
even though he did the act, beciuse it had mot beon proven
hat was in his mind absolutely. N
After a discussion about lawyers giving wrong informati
to clionts, a vote was takon on the motion of deleting ﬂu
words "what the client knew or reaaonably should haso/kno!n
Favored - 8. Opposed = 6, Ilotion was lont. S
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Next, thero vas a ddscunsion on using the word vErnucd, "
I'vofenaer Green moved for the approval of 1ha incluciocn
of the word "fraud” nz tho rveporter had it, Rctcntion'
of tho word “fraud" was approved by majority. Motion was
carxried.

It was moved that subscction (1), as subnitied by
the roportor, be approved. Favored - 10. }Notion was

.carried,

(2) Claimants throuch saue deccasod client,

Professor Cleary read the subsection and the acconpad
note. Mr., Jenner roand Rule 957 of the California Code.. |
Professor Cleary road Unifora Rule 26(2)(b). _ |
¥r. Spangenborg moved for the adoption of subsection (2);
Favored - Unaninmously. Motion was carried. o

(3) Breach of Duties by Lawyor or c11eq§rf

Professor Cleary zread the subsection and gave an -
example of vhere fhe situation therein might artso.
¥r. Seivin said that as the rule was drafted it nuppltodvno
objeet or atandard to which the communication must be -
relevant., Kr, Jenner stated that Czlifornia lanzuago ulcd
. is "relevant to un 1ssuo of breacii by the lawyer or hy
the client.” Ho remarked that whore the CBBIIttee dovia Qd
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It wng moved that subscction (8) bo rovised to
? .
irport with the California Codo and tho Uniform Rules
of Lvidonce by the addition of the woxrda "an icoue of

aftor "rolevant" and the elimination of the word *av

bafoxre “"broach,"” .
There was discussion on tho uso of the word "inquiry.f
A voto was then taken on the revision of subsection '(31;
Favored = Unaninously.

kr. Selvin asked if they should 1limit an issue to

~some kind of a procecding or an inquiry for which the
_-client was responsible or at least in which the cliont
' . was involved. Professor-Cleary asked 12 the question |
. ‘ - paiged could be met by the rephrasing ot subsectton (3)
" as follows: “As to & coxmunication ‘relevant to a:clqu
' by the lawyer or by the client that the other hu bronch
a duty arising out of the lawyer~client nhttonlhim
S | A vote was taken on Professor Cleary's -oti.on to,f
- | i subsection (3) a8 read. Favored - Uminounly. Hotion 5
G0 " carried. o
% {(4) Document attested by lawyer,"
Mr. Spangenborg asked how it was planned to find out
| vhother the privilege existed without destroying the
_privuoco. ‘Mr. Jenner referred to tbc last plngraph .ot
p. 37 and read: “The Unifors Rulc:: Tequires preliminas
- #inding by the judge that sutficient evidonce aside from
the eomntcatton hu bsen tntroducod to nn'ant a n




- claimed to be privtleged. Theore was zurther d&scussion

"~ that 48 required by law to be attested.

O O

of tho vwrongz." Io stated that it could bo applicd to
other subsections also and posed a problem. Since it
was an issuo of policy, Mr. Jenner asked for discussion.
. Spadgonborg gave an exanple of whore the only way
you would know whether a comtunication vwas privileged
or not was to £ind out just what the convorsation
concerned. You would, thereby, have to destroy the
privilege in some way to find out that there was a
privilege, MUr. Raichle wnslstrongly in favor of &
statement to the effact that you didn't determine the K
question of existing privilege by destroying it. Hr;,ég;
stated that they had dispensed with the preliminary
f£inding in California by putting in a tlat rula (915(;)
' that in order to doternino s plaintiff privilege yau P
" can't require disclosure of a communication that is -

" but thenm the chairman came back to subsection (4).
.. Discussion ensued and Prozessor c1¢ary said it night ho
" ‘advisable To limit the rule to attestinz a docnnont

Koeting was adjourned for lunch at 1:08 p.n[
It was resumed at 2:12 p-B.

. ¥r. Jonper inquired that since they had put tho vords
" "an issue” ‘in subsection (1) for valid reasons -»ono ot;
h which was that if they were omitted there would hasb tO»
f'bo an oxpl&a&&gan ox vhy thcy 'brb dqpnrttng tro->th§

.
eé -, .‘v #onr




- Professor Cleary pointed out that if they broadened the
‘excoptions thoy narroved the privilege and vice versa.

B that evidence concerning intention is adnissive. -ﬂi;if
- Mr. Raichle felt that it should be limited to thmt )
- information that could be gotien frca any other attoa
_ witnoss - and not what the witnoss got as a lawyer.
Protessor Cloary said be thought the direction of

"of the lawyer heing the attesting wltness. ought to bo

k authentic cases. However, ho said, when you lodk :t tho

1dilpoctn¢ -1nd and.-nary'vhen h. dad it.

O O

lanpzuage of tho Uniform Lules « should they not
also Lo put into culzcetion (4). Profescor Cleary
said that the langungo of the Unifoxrm Nules 48 "an izauwe o
concaerning,” lr, Jonner 1read tho California Code which
sayss "Thore 1s no privilege undsr this articlo as to a
cormunication rolevant to an issue concerning the
intention or couxpotence of a client executing an attestod,
document of which the lawyer is an attesting wvitness, or
concerning the execution or attestation of such a |

document.™ [959., Excoption: Lawyor as attesting witness.]

Ho said there was an implication in the California .
provision, if that wore being considered as an altornatl

lir, Raichle's argument was that tbis waiver, by virtuo

limited to questions which were closely concerned vith

attesting witness tq'a Will, you certify that he nigna
the Will in your presence and that be was ot'mnaf .

ko Bntclllo
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would limit 1%t to tho authenticiiy of the docunont. 1o
pointed out that the witnogs cculd ho oucctioncd, when
tho Vill was offered for probate, about the facis ox
circumstances surrounding tho attestation and he ceuld
give a lay opinion, Profcssor Cleary gaid that he
pupposed that when you att;sted a document, regardless
of whother or not it was a ¥Will, that in a secnso you
wore certifying that it was regularly exccuted and t_hat{
JEE you were available to testify to that. Ho said he didn't
. " know just whore you put tho cutoff point on this. Ie
| N ‘Q B . also stated that it ought not to be assumed that attjos*_v 1
: : f.: ' meant witnossing a docunont that was roquired by l,n.vf«::
- | ' " to be witnossed in brdor to be vaud. because that 5:’01
. ' - not beon the history of attostin; vltness: it neant
;% - ... anybody who signed as a witness to anything. . o ;
e lr. Haywood moved the mndment of subsoction (4)

(I

v “. by adding the words "igsue concerntnc an” atter tho
o - . first "an" in the second sentence. - “Pavored « Unanwll
. : There was a motion to approvc subaootm (4) ,“~
- : - amendod. Yote was taken. . Favored = vmimly;

- o Subsection (4) was sdopted thereby. = o
R (5) Joint Clients, ‘ :
.. fThore was a lengthy discussion on subsection (5)

being limited to civil cases. Professor cloary stuted
that be had drafted subsoction (5) sSome nonthc ago m‘i
mldmuketoretmtatholanmcofthouﬂum




'ii‘to a matter of comnon interegst botvecn tvo-or'io:ot

" £4ndings which they had earlier postponod. Protbssér
 Cleary suggested that they postpona considoration*011
". the quostion. until they had finished consideration ot |
privileges. It was agrud to dofer tho msttcn but
'not boyond muzuu. : ' :

O O

wll=

Rulens of Evidonco. Subzection (5) would reoad thusm:
“As to n comuunleatlon velovant to a mattcf of comran
Intereoast between two or moro clients, if the cowmunicatldﬁ
was mrde to a lavyor rotained or conzsulied in common,
when offered in nn action between the clients." Il
then added the words "by any of them" aftor tho word
*made." _
ir, Spangenverg moved for the approvai of

subsection (5) ns amonded. Favored -« Majority. .
Judge Van Pelt opposed as he felt that the last "nn;".f‘
should be left in and that the delotion of it would ﬁQA
questioned. There was a slight discussion and it “,‘; |
decided, by unanimous approval. to add "any of". atter
"betwoon" 1n' the Jast part ot tho sentenco. Bubsectin,
as approved, now raadn: "As to a cannuntcntion rol P tan

clionts, if the communicntion'was nade- by any o!?thtn
to a lawyer retained or eomlted :ln comn. thcn otter
in an action betweoen any of the cltents. i

¥r, Jenner then roverted to tho quostion oz prorr

._t.



the problems of it.

_which the free Llow of comunication is nacessary

* deterred, and the other one was akin to the right of -

the utatu -not matters for the romn‘\gonnnnt

O O

)G

Professor Clecary then proceeded to pnza 40 nnd
read "NHote on Policy Aspects of Physician~Paticnt
Priviloge™ and highlights from the Appendix,

Professor Weinstein, aftor summing up his fcelings
on the New York provision and the provisions of other
states regardiang the physician-patient privilege, said
that he would drop the privilege or take the North
Carolina approach, which be would reverge, and say  *
1t comos in unless the judgo £inds that it is not of
substantial probative force and the ends o:_:ustlco'dlq
not reqﬁire it. Ur, Raichlo was in favor 61 koepihg"
the privilege and cuggestod that thoy try to doal with -

Mr. Selvin agreed with ¥r. Raichle that they should
try to struggle with the problem of phystcian—puttontﬂ
privilege. In giving his reasons, bo pointed out that
onge was that there varg certain relationships thr&ugh»

for the successful operntionn and 13\5he Fbﬂence'otﬁ*
the privilege that flow of comnunication would be

privacy., He felt that the Committee should not be ‘u"
the position, without at least an effort to contorn to
what is prepondercus state polioy, of oxtannating ar
distorting or even frustrating policies that so tariis*
they zo boyond the quontton.ot evidence are matters: ﬁar
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" had not geon anyone raise the problen durinz his yoars ot

dealing with contidentunty but with rules of ovidenco, a:_:d

" 4n the rules of evidence sense of the pr:vihze. Co

" o

-lT e

In rosponse- to Professor Cleary's question »s to when
tho Judges requirod disclooure, Mr. Haywood rcpliod that the
judgen, as a rule, keep up with the changos in medieal problems
and for the proper adm}nistration of justico, the judgres
could let tho bars down and let information in at the time
of tho trial.,

Various comments were made concexning the use of tho 
privilege in the difforent states. There soemed to be a
general agreement that the privilege was rarely used and |
really vas not necessary. o f. -

Er, Epton wondored 1if the Committee ought not to undart,

propaganda., o I 4 ' .
ur. Spugenberg said he had not mn, in his pruotico
any need Zor tbe przvnegc. .. Jennor. too, .aid that ho

practice. Judge Van Pelt had run 1nto the problen only 3 t 1
in 0=1/3 years. . ‘:f S A S A
lr. Spangenberg utatod that the comittee was not reauy

once nt:l.gauon had aruen in which what had been said ny
becoms rolevant, then he vanld be happy to aboush the prtuuxo

‘ ¢t was the reporter's ncomndatton that tho Coui.tm
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.- paychiatrists, psychologists, and mchotbquptsts.‘ ’

~5

. Cleary ltatod they could eliminate 'a.psychothorjpist"ytn th‘

O O

A vote was token on that recommondation, ravored - 7.

Orponed - 4, Judge Van Pelt did not vote, The nmotieon wnn ¢ rri.u'

PROSATTD BUIN OF LVIDTICH 5-05,  POYCUOTI DARITT-PATILIT YTIVILE

4 AN

Professor Clcary read tho proposed rule dcwn to Paragraph "(l
on page 54. After a short dincussclen on the nced for the rule.
Professor Cleary then wont throuch cubsection (a) and gave tho:?
substance of the remrining subsections.

Mr. Sclvin was strongly in Zavor ot the privilego., He

said that becauso of the awaroness and cuspicions of patienta.

chast, thoy will not tanr. to hin, 'l’alLing on the pauant'a.‘
19 most nocsessary in the ﬂeld of psychiatxy, and llr. Solu
~ felt that the priviloge is very emntiah SR - ‘jt:; L

¥ro Baichle felt :I.t 'onld look r;ldtculm tc giva tho

privueze. S
Thore vaa a di.scussion on tha difteroms betwcen

(a) Dofinitions,

Subsection (1) 7 ,
Aftor considerable discussion, Profcssor Green sugzest’ed

girat line, The sentence then would reads A 'patient® is a



on the floor at the close of Monday's mttng, nr. Bnywood's

 substantial portion of his time was thus engaged. He vondori&

- would al}w the judge to. uso his own d}'-qgo“tiog. Judge an »Mt

. %

rorson who consulta or is examined by a psychotherapist- for
purreses of disnnosis ox treatment of bis mental or erotional
condlticn” I, laywood moved for sdepiion of subsoction (1)
23 revisod, Vote wos trlon. Favoered - Usanidrously,

Cubreotion (0

_ Professor Clenry rend ths subsection and sungested puttingf
fa "(i)" aftor "is" in tho first line, ond "(11)" aftor the
girst Yor" in the £ifth line. |

Jr. Haywood moved for the adoption of tho reportor's
proposal,

There was 2 longthy discussion on professions and ucemv

Yleeting was adjourncd at 5:02 p.n, ,
It waz resuned on 'ruesday at 8-36 2.8,

Folloving a short discussion gbout the uotion vhich was

motion, as agreed to by him, was restated by llr. Spanzenberc.‘
lotion was to adopt reporter's proposed "(1)" in anbsoction ‘f'(z
There was nq;voto.takon -at this time, ‘g‘s further dimu;on'v"
desired. . e

Discucsion was beld on "a substantial portion ot hut
in the f£ifth line, ur. Exdahl folt that almost any: interntst
engaged in soxze type of psychiatry but not noceasarny a-

12 the wording chould be sinply wportion”. Mr. Jonner 1éi’t
that the cnnmitteo would not want to say "portion.” prozeasor
Yoinstein ukcd tbo word because it was donboratoly vaguo ud
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folt that the word "poviion" would allow any gonoral
practiticner to use the privilegn, boenuseo he devoted aoro
tins to poyenlatry. It weuld thuz elininato the vory thing
thay had voted nat 4o do [in Mondsy's mosalon].  Mw. Drdanl
felt that the privilern should bo granted to a genoral
practitionor only in the nrea of his particular treatment,
vhich included oomo poychiatry,.

Mr. Epton thought porhaps it would make it sizpler to
say that a psychotherapist is any one who speclalizes in
psychiatry, '

There followed more discussion on just what a Specialist

jff*'ﬁg-' i1s and Judge Van Pelt suggosted that the Committoe pass on the
1.7 . 1anguage as 1t stood and let tho roporter have discussions
e with a paychiatrist or two and sae What terminology is usod

v;ffgffﬁ, in their profession., Professor Cleary rosponded that the .
e ,:Z‘Cennecticut statute vas thought out very carefully by a gmaﬁp
:. of law poaple and psychs.atruta. and it uses the doﬂ.ni.non %
. which he used.

v Professor Wbtnstoin wonld teel hnppier it tho prlvilagn

were oxtonded to mon-specialists, . ,
E TR L Jenner asked for a voto on the motion to‘kpproméfi.
subuction “i% of subssction (2). Favored vnanl.nonlly. o

Subaection gtiz of aubsectiau.gzz . 3%.

A discusnton onut again onsned on‘snst vhat is a

puychologtst.’
Proteasor !b:nstoin asked why tho toyortor had not addod
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In thila centonce. I £o2:1% thot 1t was ivportnat that {thoy
b included, Tho repovioxr agwecd that 4€ wog on Meonsiatongye.
15 also sald that one did not have to ho certificd or licensed
to be an experimental poycholozist,

Mr, Haywood noved that subnection (il) of (2)
; olininatod. No vote was talkon, becausoe furthor discumsion -
" was wished, | y
| I, Spangonbarg raelated the bonefits of przyci:ology used
in VWorld War II by a Dr. J. M. Woetman, who is both a specch
thorapigt and a cunical. psychologis‘ fron the Univorsity of

Chicago. Mr. Spangenhorg stated tha n:my nouro-surgoons

_ ¥r, Haywood folt that psychologists wore a good sdjunct to a
| fine profession but that to put then in froat and J.ouve thc
doctors, excopt for psychiatrists, out, vould be .ticking

~ the Committce's neck into a roal noose, . : _,

’ ¥r. Jennor pointed out to the Committce that porhaps

' thoy wore condemning disci.pune; ‘which was not in its ’
-centiden;:e as & matter of fact, that psychologists :“i'-“-,ot the g

character and type roported by Mr., Spangenberg and the type

AT which the California znd Connecticut cozninsions had in ntnd -

. . . sre Ph.D.s, sufficiontly woll regardod by the profession to

':Pfﬁ,ij' bo recognized as psychologists and licensed in soveral states,
.7 . Ho felt that the Coumittes vas saying, 1£‘thoy dropped .

subgection (i1) a=m a matter oz policy, that the Judicul

cOntorenco ot tho mua Stam dm not thm that thu
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- of subsection (2) should be left in,

- Pavored -« 2, Opposed « 10, Motion was lost.

. spont 7-1/3 minutes with the patient and in that time bad aado

(.0 . () -

e

nr

* Lrqut

Alselplinn 43 one, or that it 4z oantitled to tho confid neo
of the Judicinl Counfornnce or to tha bar, and that hy zaylng
thiz, thoy were going to chill that segment in this nwoa.
Mr. Haywood folt that they would be cbilling the rcqt of the
nedienl profesaion,

Judge Van Pelt felt that 1f the Committoe wore going
to allow tho privilego it was cutting the right arm off of
the psychiatrist if they sustained tho motion, and that 12
tho privilege were going to be allo'ed. then -ubseotion (lt)

A vote wns taken on tho motion of stuk:.ng subsoouon w.)

fron subncction (2) ot proposed rule 5-05(a) .

Mr. Erdahl moved to amend (i1) by adding tho words “"and )
dovotos a subatantnl'portion of his time to psychotheorapy.”
profossor Cleary suggosted saying “clinical psychology® =~ =
rather than "psychotherapy”, and Mr. Erdahl agreed to the cha#@t

lfr. Raichle thought 1t seemed rather funuy to say that
the doctor, vho had gent one of ht‘ pafientc to a paychiatrist
and had a continuing interest in htn.'dad.nof have the privi';'
but the psychiatrist did. o ‘;

~ Mr. Epton narrated a recent incidont in which a tanily';;
doctor had spont & good deal of time with a patient, nnd..ii';

-

an offort to holp hin had seat him to se¢ a psychiatrist, who

all of the gbcorvattonq ‘which he wanted to -;kp. no md ho
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¢id not roe how tho Comnitice cculd dinsremavd all of thn

cemunleations with the physicinn nnd yot grant the privileone
1o tho 7-1/2 minutcs of comnunication with the psychiatrist.
tire Derpor nddod that 4t 1o a commen practicoe for a pnychinirvis
to worls vory clomely with a non-poychiatrint in nany capon,
o didn't zeo how thay could rula the nen-psychiatrints cut
of tho boundary of the privilege communication but hold that
the communications betwecon the patient and psychiatrist were ~f
privileged. Mr, Haywood folt that they were going to have
to give the priviloge to representatives of psychiatrists, '
¥r. Spangenborg was for oxtending the privilege only to the -
linited class of cazes where it is really ncedod for offective
therapy. _ , | ‘ | "‘
Mr. Jonnor did not see how the Committeo could frame a .
broad application in ternms of a voluninous specific case -
" tnatance. | | I
Kr. Spangonberg drew attention to the fact that it was. .
the pationt's privilege over which the Coxmittee should bo
concerned « not the psychiatrist's or psychologtst'ﬁ.’ His
11lustration involved instances in which the pattent. durlac
tho course of treatment, msy bo drugged in order for the %
psychiatrist to bave complete rapport with said pationt, B
Ho submitted that a situation such a- tho one descrtbod.doOI
aot mauy .xut in the office ot a tuuy doctor, " 5;.




O O

.-20_!..

Profosgor Woeinstoin proposcd adding to subscction (2)
"Wi1) a physiclan authorized to practice mcdicinz in
any state or nation whilo ho 48 rocoiving informntion or
giving advice for the purpose o6f diagnosing oxr rofcrring
the pationt for troatment of a mental or omotional problem.”
Profossor Cleary suggestod that the zamo thing could be
accomplished by dropping "a psychothexapist!” from the ttrst;f
line in subsection (1),

A vote was takeon on tho principle of Professor Weinsteolin

motion, Favored ~ 4, Opposed = Majority. Motion was lost,

Professor Cleary then read subsection (2) as propdsodf;
‘with amendments as: "(2) A 'psychotherapist'is (1) a pefson’
.authorizod.'or reasonably belioved by tho patient to be :i::
~ authorized, to practice madicina in any state or nation. '5
devotes, or is reasonably believed by the patient to dovoto
 a substantial portion of hte time to the practice of psychlaz
j or (11) a person 1icensed or cortzriod as a psychologist."
~ undor the laws of aay state or natiom, who dovotes & substantia.
' portion of his time to clinical [?] psychology.” .: o
_ Vote was taken on the motion to adopt subaeotion~(2iq§s:
read., Approved - Unanimously. LMotion was carrteq. R

Subsection (3) . e

Professor Cleary explained that in rovieving the matter:
of the definition of "communications” he felt that "couuud
" was a f£airly clear word and that they did not need to encuaff
,‘tho ruis with the dofinition, and he -uggested tho dolotton

of subsection (3).. Ho said, that in subseation (4) -
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~ tncluded in proposed subscction (b). Professor Cleary sta}o@i

| it then stood. Professor Cleary gave tt as "(4) A cannnnica@
- 48 'confldenttnl' 1f intonded not to be disclosed to thtrd

® o

- -

.Y, S

connccetion with confidential - he would add the followving
lanrunge to cover thosa persons who worked with or under
the dircction of tho psychotherapists: "or persons who
participato undor the supervision of the psychotherapist
in the accorplichment of the objcctives of diagnosin or
troatment.”

Mr. Jenner read California Evidence Code §1012,
Profossor Cleary felt that the California Code is not
broad cnough to cover the unlicensed psychologist,
Professor Weinstein said that communications between pattonti’

and persons under supoervision of psychothorapists was not

that he had added, in his notes, the same addition to
subsection (b) as the one made in subsection (4). Kr. Spanxcnbo
suggested changing the word "aupervtsion" to "diracttonﬁ -
in both places and Professor Cleary agroed to do that.

After a short discussion on 1dent1ty of the pationt. '

iy

Hr. Jenner asked Professor Cleary to read subsection (4) at

persons, other than those present to further iha 1ntorost'
of the patient in the consultation or examination or thoso
reasonably necessary for the transmission of the connnntcatt
or persons who participate under the direction of the i;ﬁ;a
paychotheraptat in the accomplishment. of the objectives
of disgnosis or troatnont. | ‘ | |

lr. spangonborz -oved tor tho adoptlon ot lubucnon (4)




" Subsection (b), vith a few changes -nde by tho reportor;f

L L)
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as ancndzd and for the deletion of subsccetion (3), thexchy
naking subneccetion (4) gsubscction (3). Tavored - Unnnimousljg
JMotion was carricd,

Subsoction (h)

Professor Cleary read his proposed addition which wnss
Yor persons who participate under the direction of tho
psychotherapist in the accomplishment of the objectives
of diagnosis or treatment." ,

Mr. Spangenberg was concerned over the communiéattonu?
nade between the psychiatrist and the psychologist, Hb' I
folt that those, too, should bo privileged. ‘Protgssdr 1
Weinstein suggested that it be done by using the following:
languange 4in the third line. “comnunicationo apong hinselt
his psychotherapist, and a person.vho parttcipatoa. e o »
There was discussion over the fact that tho wording ohoulﬁ

bo "or a person . . ..“ Professor Ibiastoin agreed.ng

then rend: "General Rule of prtvilege. A patient has a
privilege to refuse to disclose and to prevenx any othorr
person from diaclosing contidential ccmnnnicattons aﬁsng‘
himself, his psychothorapist. or persons who partﬁetpa;o;:;
under the direction of the paychotherapist in the L
acconplishment ot tho objoctives of diagnosis or troatnant'
¥r, Solvin coulda't soe the need for the pbrase “accoqpltl
mept of the ohuectsves or.” Professor. cxonry azrucd that g
was verbose and should coms out. Ir. Spanzonborg noved t
tho adoptton ot lubloction (bo an anondcd nbvtvnr, hc‘:




o

1mombers being involved, communicatively, ia cascs'ihérp;o,_

- and the importance of the privilege being cxtended to;f
those members. Some of the Committee menbers folt. tha

- definition of a patieant, and othara suzgostod th03£‘ 1us;
'be under subsection (3), definition of a connunicatton’

' A ‘patieat’ 18 a person who consults or i exgjgn,¢f=“

motion, - ravored 8. Oppoaod 4. 7T
. Motion 'ul carrted. -; o ; ,'f~*ﬁ;75

O O

.Sl £58

agraecd to defer for furthor discusasion, —
Mr. Sclvin would like to sco the privilepe extendod
to the coununicaticns mado to the psychotherapist group
by porsons,other than the patient, who were acting in the -
interests of the pationt., Two large groups of cases
included in this are (1) thoe case of tho child paticnt
and (2) those included in the environment of the patient!
when the psychotherapist felt that the environment had,nr
strong bearing on the case, o -

There was extensive discussion concerning family

monber was undergoing psychiattié or psychoiogicalwtiza

it ahould. porhaps, be treated under snbscction (1).‘

Mr, Epton novcd that cubnection (1) be anended fﬂcf’

interviewod by a psychotborapist tor purpoaes ot diiznostl
or treatment of his own mental or enottonal conditton or
that of a momber of his tanily.? -Vete vnl taken on tho

N < e
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Professor Yeirctein moved that subzection (L) Lo
approved as amended earlior., Approved - Unnninously.
Motion was carricd.

Subsection (¢) VWho may clalim the privilensa,

Profossor Cleary read the proposed subsection,
Kr, Williams moved for tho adoption of subsection (c);
Mr. Sclvin suggested that whon the patient was not
o ' in court to protoct himself, the ps}chotherapist pust |
R | claim the privilege for the patient., Professor !étnstéig
P ‘stated that this is & rule of admissibntty - not . mh
fii; {.‘(i | that tells the psychiatrist what to do.‘{

At this point, kr, Jounor asked for a voto on tho
o Approved vnnninously. llotion was carried. E:

423;*?212'1,;" ubsection gd)SI) Neod for hgggitalizntton.»ﬁg5f,
AR S .'ff' Recess was hold at 10:35 am. .

REEAR . Hnotins'vas resuned at 11:18 a.h?wj

-
EE LN

{.;}ff; ' drafting pwobleas, vhich he 'ould 1urh.out, but zor
pe &:ﬂf> : 1 present purposes. thoy'veuld understand "paticnt"
. .7 ° being Just that. - . o T o0

e ) readx “Nbcessitz for hgggitalizlng. When tho 1ssuo il
T nocc-atty ot hoopttaltz&ng tho patt.nt thr -cntal illno-n
:'%.q/ i ': ‘,‘- ‘ ,,\ [} P j . . ‘;,; “ . - . . :- .

“ 1b : ' r ):d N:‘i'."* ;‘ 4 ;'i‘_ I : g )
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Mr., Jenner askod Profcssor Weinstein 1f his language,
as submdtted, meant that you may take the pnychiatrist
oand that roleasecd the priviloge to everything that had
occurred up to that moment, Professor Weinstein replied
that it meant ovorything that was rolovant to whother or
not tbs patient should be institutionalized., Profossor
Moore said the languago seeéedibroad enough to cover |
Aboth involuntary hospitalization and a rocommenéation by<
the psychotherapist that the patient should have hosptti}
 treatment. Profossor Weinstein withdrew hia motion.;f:

- Mr, Solvin moved to have the language roads "(1)
Rocessity for hogg!palization. As to a connuntcation

;j;“Q“[-f;‘ rolovant to the necd for hospitalizatton. vhen tho 1a:ue
SR '?~1s the necessity of hoapttalizinz the pattont tor)nontnl
- ‘:illness. and the peychothorapist in the eonrsn oz'niagnas
;%;iﬂi i ‘or treatmont d.tarndnes that the pntient is iu need;a
;if}faciﬂf;fthereof; or", Profossor Hboro telt that ‘the proposed
S . language covered the need for both involuntary a- 'bllf
1,i~as voluntary ho;ptializatidn. Professor Cleary telt, 
P70 the desue rcauy dealt with involuntary hospitalization
S and perhaps the wording should be: “As to a eonanntcationf
SR '_7' relovant to the need for hoapttalization in a proceoding
. ' to ho-pitalazo th- pationt tor -ontal illnos-.. . .."

H

*e
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: 'p:-oceeazng could be conducted 'i.thont haung tho pwn

4n the course of diagnoais or treatnent doternines th:
. the patient is in need thereot SR TS

L‘encouraglng confidence on tho part of tho patient;fﬁi
Professor Cloary said that the confidence extendi to the

_fvalzaro of tho patlent, and tho patient ius wtllﬁnﬁ t
' ontrust the dec.stm [oz hocpttauutton] to the

O >

414 P

ITe folt that the impertant thing in subecction (1)
iz that tho whole divection of the thing 4o that the
privilero can bo disregavrded by tha psychiairist 4n
thig particular situatiou. |

Mr, Epton folt that tho sﬁbstantial differcnco‘
botweon subscction (1) and tho Connocticut approach
vas what the Committce had agrecd was undesirable -
that the institution of any commitment procecding or ‘
any application for a comnittee or conservator would inv
a wniver of the privilege, nb!auggésteds/"As_to a .
relavant communication in a procoeding to hospitalizox

the pationt for mental 111ness, wheu the psyohotheraplnt

Judga Sobeloff was concernad over tho tact that
thc COnnittee had been talking about the necescity t_

now 4t seomed that there"al n breach ot confidenéﬁ

»1’

paychiatrist..
¥r, Illltaas did not 800 hov an involuntary ec-nt

.
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. by the reporter, be adopted. ravored lhjcrity. e
. Subsection (1) thereby was adopted.5 -t_ 3

. purpose or only for the purpmn cf the procuding 1n
-which the exanination is ordored. He telt that it hould
‘be used only tor the purpose of the particnhr proceeding

' be stricken. - Profossor Cleary suggested a mmlon cfi

~ to the pmtcular purpose for which the oxuuation 'u
' ordered.” M. Jonnu- nid thc _chair mld han to rnl’

O O

There was a short discussion on state and federal
ccurt procecdings with regard to cormitiant,

Profeszor Cleary sunpested changing the captien
of (1) to read: “Proccading for Nospltalization'" and
the wording thercundor to "As to relevant comnunications
in a procceding to hospitalizo the patient for mental
i1llness, whon the psychotherapist in the course of |
diagnosis or treatment has determined that the patient
is in necd thereof;.” Mr. Selvin, who hnd ardoe the -
pending notion on the subscetion, agreed to accapt the
raoportor's amendment of 1t,

. ¥r. Berger moved that subsection ), as mndod

{2) Eaaminationg_z>court order. 3
Mr. Selvin asked if it wore ntended that therc
. ghould be no privilege under the lubsectton zor any

Hr. Spangenberg med that proposed subaection (ﬁ)
end with the word "court" and that all woxrds therutto
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" Mossrs. Williams and Spangenberg dissented. ' ‘Motion was
' cm‘ed. '- " - co- R -‘”lt'i'.f.'. ':_,L".‘,.

the problen raised u regards 1o psychi.atﬂst-pntmt
o privilege. snd that thoro ‘would be no problu. 1n
) 'tha givon utuntaon which 'u the case vhore the
o pattent'- tuuy had had hu ec-uttod undor talu
_protenses = mpt that thc conntoo Bad extendod pres

G

3P

Mr. Spanponberg's npotion, Ho stated 4t would be
ontertnined later,

Yotc was taken on lr, Spangonberg's motion.
Favorcd «~ 9., Motion was carried.

Profossor Cleary suggosted adding to subsecction (2)
as amended, tho words sbut only vttﬂ respect to the L
particular purpose for which the examination is ordered‘ "
Judge Sobeloff moved for the adoption of the languagej‘"
suggestod by the reportor. |

thore was a vota on Judgo Sobol.oﬂ's notion. l‘amo&

.- o .- Y . : N
M - " s 1 i L e B - N

S neoting wasg adjomed :Ror lunch at 1:05 p.n
S It was rosuned at 2:10 p.m.

Vote was taken. ' Approved - Unans.nmzy,
- At this point, Hr. Bpangonberz brought to the tloor

_€ -
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‘privilege. ¥r, Jennor felt that it should npply in n11:'

ﬂ;lharn tho_pattont.; Thorotora. the quostion of przvilozo
.- would nover anse._ ur, Epton did: not think thoy ought

ot notivation o! tho probleN¢

vord "sallent” to ivclvda nonbors of the frnily.
Thoeveby, the poeehars vould be able to elain tho
privilose, and the paticnt, who had been falsely
comltted, would b2 at a lons teo prove wcaything,
Mve Jonner sadd that there was no privilego 12 1t
were being applied foxr prapoces of froaud, Iouever,

it was pointed out thnt that was within the lawyeor-clicat

~o;E the privileges, Professor Clonry sald that in the
1nitia1 drafting of tho psychotherapist-pntient ‘,
privilege, whore privilege of ‘the "patient" was used,ii,
1t neant Just "pntient". Also, he did not think thero
was roally a fraud problem. Mr. Jonner snid that his

understanding of. tho common law 13 that the attornoy—cli

privilege did not extend to those who engaged in a‘
Ho folt thnt would seeningly carry ovor into thi:Q;
Mr, Bcrger wantad to know, assuming that "pntiont" voro
redozined, how 1t could be said that tho conspiratorinl

members of a family were mak:ng communications to nii
psychiatrist to rurther the 1nterests ot tho true pazlen

ur. Spangenborz satd th’
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It wan decided thet the whole insue was noing to
rooulre mich more thousht and discussion thon tine
allotted at this necting, co the subject was droppoed,

PROTOSED RULE OF EVIDTNCE 5-06, NUSRAND-TITN DPRIVITUGE,

- Subsoction () (1)

Mr, DBorger raised the auestion of whethor they
should afford the privileao to confidentinl 1nformation
;5“‘,“ gained through the marriage._ He felt 1t covered

LT everything and wasfvery broad, becnuso the 1nfornation

obtained by the wifo from her husband usually can bo "
J»i$3 lg' tho marriago.- Hb wnnted to know. why, as a uatter ot

policy, thoy 3hou1d go bcyond communications.

[ T Lot

SN ;i tor the privilege, 11 there is ono.;;_. _
; @Q;»i ur.. Williams said that 12 ‘thoy adOpted ‘this’ ruza?

a3

‘5' fﬁ"iﬂ' “ hey wbuld be aboliahing spouse-party privilegeo,’

é%;-f,f"vf"¥‘~ ~ “lr, Jomner stated that the question to be decided
o ﬁ‘ -;.y{7 beforo they could go any. turther on this rule,’ was .

1; 3—-~-‘ whether they'wanted to retain the apouae-party and/br

g » . apouse-witness privilege. ;gjﬁf?ﬁ-jf;fﬁ t’};' —;?}}3;}

Y e




'xexcept 1n criminal cases. Mr. Williams explnined his

Afopposod - 7.
’filravored 7. Opposed 6. Hotion Vas currled.=y

L a party detondant 1n a ez iAinal proceeding nay blodk,”

O ® o

)™
segde) e

testifying, but toccther, opcrnting as a unit, they
could block testinmony.

Recoeos was held at 3:50 pon,
teeting wag resuned at 4:00 p.m,

M, Dorper moved that thoy abolish tho husband-wifo
witness and party privilege.

Mr, Williams wanfed an amendment, because ho |
thinks thero.is morit to spouse-party rule in criminalff

cases. nr. Borgar agreed and restated his motion as.

nbtion wa: lost.-.

tostimony. oﬁ hta spouso. otfored by tho proso tinz
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Profencor Green saild he wanted to proecorve the
privilere of tho witnoess in the hushand-wifo privilcese,

Voto was taken on v, Willinama' nmotion, I vorod - 8{3
Oppensed - 5, Motion wag carricd,

Judge Sobelolf rioved that tho passed notion bo

aonded by striking the linmitatlion that pressrves the

privilcge only during the existonce of the marriage,

because he felt thnt anything lenrned by roason of .
- the mqrringo ought to bo excluded.

Aftor a short discussion, a yoto.ias fgkenlpn  A.f7
Judge Soboloff's motion.‘ Emvoied'§ 3.. Obposed'; b N |
One membor did mot vote. = - " .- L |

Mr. Spangonborg moved that ur. wtlliams' motton o
" bo limited to the sltuation whora the teatimony has to
do with facts concorning nnppeningn only'within tho g
narriage poriod 1tsel£. . _ﬁ- SR v~fw.::Y}f;f’

- Vote vas taken. Approved Uhaninoualy.‘ R

Subsoction (d) nrcqptions. B T

Professor CIQary read tho subsection and Hr. Berge
asked why exceptions are needed hero, since tbey bhad-
elininatod the wholo area of commnnications. 4 ”.if;i

Protessor Feinstein telt tbat the only exceptiou
now applicable 1- subsection (4). nb. there!ore, noved
" that subsectton (d) read: "There 1- no privilege undor
" this rule in an action tn which ono spouse is charged s
vtth a crzno agatnat the poraon or property ot the |
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other or o2 a ¢bild of cithor, or a crine against

ercon o preparty of a thilvd percon corslited in

tho

L il

tho covran of cornitting a cyimo againat tho othexr,"
VYota wns taken on the motion, Favored -~ Unonlnously

Sulregtions (5) and (6). .

There wnns a short discussion on these and 4t was
agrecd that Profossor Cleoary would report on thon at
a later date.

Meeting was adjourned at S: 02 p.m.
It was resunod on Wednesday at 8:34 a.m,

PROPOSED RULE OF EVIDENCE 5«07. COMUUNICATION TO W”;
| Professor Cleary read subsection (1); deleted
subsection (2) in keeping consistent with what had
beon done with other m:cnttonn rﬁlcs; and tureﬁ'fi
. changed subaection (3) to (2) and road the subseonom

subsection (c).- ‘,' o SR "',; f"’3f'45'§,
| ¥r, Jonnor asked the Comnittes to vote on
whothor or not ‘they wanted the clerman-ponuent
tr';n.'vlrn.tago.{ Ehmored Unaniaously.'
' .Mr. Bargor asked 1f the reporter thought that
| coumunication as doscribed in proposed subsection (3)
had sufficiont limitation in that it could bea =
_communication which a person‘nlght nake to a clor:y-an
sinply because the olorgynan happoned to be a triend. 1

Be pointod out that there are many clergymen who are ,Zt.;
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iavelved in the business of church property. Judse Isies
sncceated putting vords in fo the cffcet that the
o mndentlon vas 4n the conrse of ceeking opiritual advico,
Judpge Sobeloff psurgesnted saying 'in his profens 1ona1 cnpncify
M. Solvin folt that tho Juntification of the privilege isJ
that 1t prcvents govcrnncnt. through tho use of 1ts povier }
to compel testimony, from compolling eithor the pricrt or
the penitent to do sometbinv that is contrary to thoir
religious belief and to tho diaciplino of their”roligious
faith, It seecmed to hinm that the test ought to bo whethér
or not the religious £aith 1n question requires tho
j:communication to be kopt aecret° it 1t does, it ought to

s . ! B B P

be protacted. . gg”" j’ﬁl-~ ;f: .=,,b ,f3 ;

Profesaor CIeary proi"“

i _tho case ot n Catholic confession.

]

doctrtnally required con:osaion."f ur. Erdnhl noved that
lines 16 und 17 road- "contidontial conmunication to hls



Ns? P

I've Sclvin roved that thero be added to 1ine 17,
aAtnr.th~ word "advisor' the worda "which wnder the
disaipline or tenets of hilp church the clerpymnn hoa
a duty to Xceop sccret." A vote was taken., Tavored - 1,
Opposed = 12, lotion wno lost.
| Thore was a notion for theo npproval of subscction (b)

o as nodificd, Approved «~ Unanimously. | ' , -J”iﬁ
. e Professor Cleqry wanted to go back to subsection (a)
as no decisions had been mado on it. . T o

Profossor Weinstein fclt that it was unnecesaary for:;i

the Committee to got 1nvolvod with o definttion in this TS

. area and moved that subsection (a) be strickon. dfg 4”

i?,?f‘{ require the rewriting of the rule, sinco "clergyman" 13
; reterred to 1n subsections (b) and (c). A vote vns taken:
on Hr. Woinstein's motion.A ravored - 5. Opposed - 7.4 '

fl

notion was logt. . * ' . ‘ ,

%fzx consulting him.v Judge Estod ‘maved tor tha approval o:

T () (1) as resubmitted by the reportor. Voto vas tmn.

w
A r)‘. : P
“ b

Approvod - unnninously.-
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2.0 me

ﬁrofcssor Clcarxy, having withdravn tho typod cubsoction‘
(), now procccded to lines 10--13, which are now sub
w. Jenner folt that the lines chould be strdclhon,
Pro or Cleary folt that thoy worve ncecscory bocanca thore
aro instnaneos in which there is ;_third pornon involved,
such as in n case where an interpreter is ncedod,

Judge Van Pelt suggestced that lines 12 and 13 bo strickan
Mr. Dpton moved that words in line 10 be chnngod to
"not intonded” in liou o£ "1ntended not." ..Vote was takén}
Approvod - Unanimously. T '; E 5J7<‘~~n~j'zf{f}

Judge Van Pelt moved that 11ne 12 be stricken. .,;.F
' Professor CIeary telt that At tha langunge were lett 1n, isz
would avoiJ argumanta o&er what constitutes "peraons who-
are present.ﬁ [There was no action on Judge Van Pelt's

-

motion.], .  ;' ;:~; ;;

i . u, Lo r

s 4 t
- P . - T

to tho clergyman 1n tho prosenco ox the child,, Re telt
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IFor that reacon he thought the words, which Mr, Spangcnbcréi
noved to havo stricken, woero renlly necensary. Drofogoor ";
Veilnstedn also felt that it was neccgsary to include the
aforcerntloned worda, IMv. Lrdahl svopested that they cay
"not intonded to be ddsclozed to persons not prution Lo
the communication." Mr. Spangenberg said he wouid accept -
the sugrestion, 1f the Committco desired it, but he did ‘
. not have any particular problem with "third persons,”
Mr. Jennor reminded the Committeo that they were

following parltamentary procoduro, and therefore, they
would havo to stick to motions and act on tho motiona as
aubmi.tted. A 'rhen thore could bo furthor discussion. ‘

PN

A vote waa then taken on nr. Spangenberg s motion,

,%’;% was taken. Favorod 3. Opposed - 10.<3¢; ,

S, wuum moved that the language road° WA
cammunicatton 15 'confidential' 1! not 1ntended to be
disolosod by tho olorgyman‘" ur. Berzor snggestod nn

ot
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A commmileation 18 'conficdential' 1L otatod privatoly
and not intcnded to be dicclesed by the clerpymon,®
Tollowing coironts as to tha cxnct mcaning of tho wordiag,
L Mr, DBergox withdrew his cur-~cegtion,

Judro Van Polt gaﬁo a nodification of the language

80 that 1t would road: "A communication 13 'confidential?

if stated privately and not intended for further disclosure

Mr. Villianms, who hqd made tho 1nitia1 notion, said he

”“would accopt Judge Van Pclt's modification and rostatement

'?of the initial motion. Vbte vas taken on the motion.-'

ravored -9, Opposed - 1. Threo members did not vote, -

- (c) ¥ho may claim thogprivilcge. _-i:f Qv_'.{':';

There ensued a general discussion as to certain

clergymen being unnble to testiiy by reason oi thoir

€

ehurehes' doetrines.{ Judge Van Pelt moved that eubsoetion

representative it ho is deceased or by the clergynan.

ur. Selvin eaid he would vote against tho motion, beoanse

he tbought it went too iar having regard to the nature o:,

tho privilege vhich vas boing adopted. ;.. oL e

-

Professor c1eary suggested, aa an nlternative, to

leave the tirst sontence of subsectien (c) as is and then

nake tho second sentenee road- ”Tho clergynan nay clain

the privilege in hin o'n behaiz i: diselosnro is prohibited

by the tenete of hie religion. In any evont. he xay. elai-



-0
it on behadL of tho poreon aud his aunthority co to do is
precurcd in the aboence of cvidence to the contrary,."

There was a voto taken on Judge Van Pelt's rotion.
Favored = ﬁ. Oppesoed « 11,

v, Sclvin noved that the werding, following the
firat coentence of subooetion (2) bo as follows: "Tho :
clergynan nay claim the privilege in his own behalf AL Aﬁ:‘

~ disclosure is prohibited by thc tenets of his religion, j(
‘ In any cvent he may claim it on bchnlf of the porson and -
his authority so to do is presumed in the absence oi

S ‘evidenco to the contLary."u
.;';i;,‘;, h Mr, Spangenberg preferred to havc subscction (c) rcad.‘*
.;fig_if"Tho privilogo may bc claime& by the person. by, his guardian
%-x?' “or conservator, or. by his porsonal reprosontativc it hc is‘
deceased. xhe clergymnn may clain the privilcge in his:own

behali it discloaure ia prohibited by tho tenots oi his

.".', -

eligion. Otherwise. the clergyman nay clcin it only on'*
bohalz ot the person.' His authority so to do is yreaumed
1n the absence or ovidenco to the: contrary." ur. solvin

P -

‘i accepted tho amcndmont oi his motion.;;~..}i..',?f?f'

o "religious banere". and "“““‘““" b, s"“"”b“g

amcnded his motion 50 that tho vords noW'would road' jﬁ;tf

-

ifagﬂ,i or conservator,'or by his pcrsonal ropresontativc it he i;

i docoascd. The clerzyuan may. clain tho privilego in his

-
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avm behindd 1L dloclenure ia prehiibited by his rolipglons o
h

convictionz, Othorwlne, the clergyman may clain it only el
.

on hohoalf of the porcon, I'ls authority oo to dJdo is
presured dn the absence of evidoence to the contrary,.”
Vote wos taken, Favored - 12, Opposed = 1,

: Recess wag held at 10:45 a.nm,
s Mceting vosg resumed at 11:10 a.m,

PROPOSTD RULE OF EVIDENCE 0-08. RELIGIOUS BELITI'S OR OPINIONS,

Proicssor Cleary read the proposed rule and accompanying
*%¥4fof - cOmment.g‘ | | | |
3 Professor Weinstein moved to etrike tho rule.A_He;epj
" folt that it was unneceasary and .aven harmful in its . f;}
implicatione that the ‘Judge ought\not to exercise his ;néif
diecrction whcro preJudice would more than overcome
' the poseible probative 1orce.. He etated at thie point,.
fff that except for the tact that he had to leave ahortly, ;
| he would make the eame motion ior proposed rules 5-09 and
5-10. nb felt that the Committee vns getting inyolvea
in a picayune kind of rule mnking that didn't sexrve any
eubstantial purpose in making policy or mnking change or
giving nuch direction to the Judge. Proreeeor CIeary
pointed out thnt this rule ie one oi competency - not of
credibility. g ;'4, ['j1=:3‘;_-

nr. Spangenberg said ho would eo mowe thet the rule

cﬁf“ be held in ‘the credibility soction and ignored 4n this area
. Judge Eetee movod that ‘the rule bo kept pn tbe privilego
sootion. Hr. Selvin eaid that it religious beliet vere
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relevant to an irnue of a cnge it 1s adnissible unlens
copreanly noade Inndnleslble by oomo other rulo. Lo felt
that the effoct of the privilego scetion in to noko Lhat
type of ovlﬂopce Inntuiesible on one partieulny Lind of ‘
an issun < orcdibility - but inadmissible at the d ;cretioqg
of the witness rather than upon the ruling of the Judgo
or objection of the party. e felt that tho rule really_'
bolonws in the 1nadmissib111ty soction. J
Professor CIeary said that the proposal, as drafted,
does not deal with the situation in which 1t 19 sought n
" to provo the roligious boliofs of the witness by the
testimony ot anothor witnoss.o Hb thought that perhaps
;;;1; . 1t was more appropriato to doal with tho rule under tho
fif; bigﬂi 1mpaachnont ot witnesses rather than ns a prtvilege. |
fﬁf}ig;fkg _ A vote was takon on Protossor woinatein'e motzon to“
e ﬂi strike proposed rule 5-08. !hvored - 2. Opposod —»9. B
x‘i?ao‘[Throe members had lett oarly.] Hbtion'waa Iost.

e, 801v1n moved that the proposed rule not be
_}5' troated as a priviloge but that 1t be troated under

sectton._ A voto vla taken on Hr. 3olvtn's notion. Tho

oot ‘s"
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PIeTOCTD DUTR OF DVIDTUCH 5-09,  POLITICAL VOTH,

profensor Cleary rerd the rule and conrent,
Thera wag a short discussion on tho nernlng off the
word 'political,”
Mr. Berger moved for the adoption of 5-00.
fﬂli - Pavored = Undnimously.

e pnopounn RULE OF EVIDENCE 5-10. TRADE SECRET,

Eil‘f P :‘ Profecssor Cloary read tho propoaed rule nnd his
: comment theroto.“‘_ o '~~'.ﬂ.- ,”'f f 'j ~" 'vi'f‘
1**} There was. a lengthy discussion on thc defining of

"~'"trndo aecrot. o .ﬂ gﬁ;g's. _f';f:.~ ';.. i -.;,;?;;p

i 4 : Judge Van Pelt moved that thc COmmittac striko the

ne felt that 1t should be left to the laws o: pronorty.

trade socrota. or unfair practices, and that thoy not

. .7:. A

deal with 1t as a rule ot evidonco at all.

covered 1n the diacovery rgles but is not coverod'wtth

retorenco to how it 19 to be hnndied at tho trial. an[
. felt that thero 13 a ditfercnce hotwoen ‘the theorotical
ihvsubstantivo basis o: a lawsuit and the handling of the
”fadniss1b111ty of ovidonce in a situation of the ¥ind ho

P - .that .
"fu?doscribed, nnd that when a Judgo waz contronted vith/kznd

. - . T a4 % v T - : O - M
48 . - L " "/.1 L . PPN -,l, .
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which ho could got gore puldance, 12 gaid thrt tho
Committce, when 4t did thls, wns not lcgimlatinguin
tho preperty arca; they wexe rnieroly saylng,thnat wvhon
the cucotions arose where a preporty 1soue wns at shole,
to protect the proporty right up to the point of J:f
) feacilbility; 11,'howcvcr it 1nv01ved a fraud or an - };
1njust1ce - not to conccal it - then go ahead and rcquire . |
_ disclosuro bnt undex appropriate aafeguurda. He felt that
;,”.'4. ' the Comnittee was required to maka sone treatment of the
. ":"' problem.-’ ' . e ) ‘;
‘ *‘9?f1 - 'Yote was - taken on Judgo Van Pelt's motion that the
3*5" ’ .\propoaed rula ‘be- stricken and tha subject'matter not be

i:igl;fiii[ considered under proposod rules.~ ravored - 4. Dppoaod - 8,
= Hbtion wae lost. mr. Spangenberz did not V°t°-us,~ _
| _ffﬂiujf.- nr. Erdahl suggested pass ng over proposod rules
'31%35: 5-11 and 5~12 stnce several members vere absent. ur. '
;;5<Qf Jenner :elt that since there vns a quorum. the COmmittee'

’:T;:iﬁfg ghould go ahead with tha rules as usual.»,:g‘;;f?;

.y

’if?i’; ur. Spangenberg was qnite concerned ower tho "trade

secret" question.' It waa felt. that proposod rulo 5-10

7 . should bo held over tor the next nceting, ainco sevaral
;f;;}{}?{, members had had to leave early, and. tho matter concernedv

%Eﬁj?ﬁif ' thon a- grnat deal. too waovar, noro discu-sion on tho

i
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-they might want to think about a little bit more, that
‘}; is of aignificance in the proposed.aﬁondment to Bule 26,:¥
' of the Federal Rulos of Civil Procedure is the langusgo
: | ' mtrade secrets or other mattera of similar conﬂdonngl:

" right werds to bo used in the rules of ovmenee, b\:t he
<protnct1vo moasures should cover "tho'witness" also

" Ho would says "the interosts of the owner and the partios

!xulo 5-10,::‘1r1tten by tho reportar,vith »r, Spangenberg

O O

-\(18.-

Mr, Jennex pointed out thnt in n trado cecret oaro
wvhoxra the trade soceret s the subjeet matter of tho
Jitigatlion, of course the couxt 81d not want the focot
that the {tyade cocret 1o dvvelved to gexve to drsivoy
the trade socret. Thorefore, the rule providos,-in 1ho
discovery phage that the trnde secrot not he dentreyed,
but that coxtainly during an inquiry made into &% under -
tho protoctive orders that will to the best of the z
ability of the district judge prevont‘the trado socret
fron Laing destroyed.

Professor Cleary told the Committee that one thing,

N o ) : - - ) : “
"» ‘ C T o S
nature. o L

- Mrs Spangcnborg felt that ”trada cncret" wore the
suggestod that in line 7 o2 proposcd rule 5-10, the
and tho furtherance of Justice nay.

ur. SPnngenberz moved for tha adoptton ot pggpoaad

amendwent, -horqby_ltnal 1«6 remain the same, and 1ines - -
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7 and 8 now road: "tho iutorests of the owncr and
tho portics and tho furthoinanzo of Justico may requlrc.”
\ VYote wvag token, Favored - nnpinounly. -

Aftexr full dizcussion on the dntos for the noxt mecting,

it was schoduled to be held on Thursday, Friday, and

that 1t would be adjourned at 1:00 p.m. on Saturday,.
Thero wx#s also talkx of a pocaibhle May mooting.

S0

%

o
&%

 Meoting waz adjournad at 1:00 p.m.




