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Tendell
1

mr.

ADTISORY COMMITTER ON RULES

OF CRIMINAT PROCEDURE

UNITED STATRES SUPRENMNE COURT

Tho

THURSDLY, 3eptember 11, 1941.

The Committee met pursuant to ad journment,

srthur T.

YT

™ Yy
PRooDnvL ¢

ABSENT:

Tandsrbilt, Chalirman, presiding.

Same as previously noted, except-

George James Burke
Sheldon Glueck

J. 2. 3eth

George H. Dession

John J. Burns

at 10 a.m.,



The Chairman.

Gentlemert.

what rule are Wwe on?

Vr. Rovinson. 5o, I think we had r£inished with 58,

The Chairmen. In connaction with Rule 52 T have just re-
ceived a letter from Mr. Richard 4. Chapszl, chief of probations,
with some valualbls suggestions. Tt fits rizht In with the ré-
marks made yesterdsy oy Kr. Gilusck, and kr. wechsler. We are
turning 1t over to the Reporter SO +trvat if possible he can in-
corporate thosc tieas.

1f there is nothing Further on 58 We w:11l turn to 53.

Mi+. Robinson. s too will ©e connected with our GOIL-
sideratblons with rezard oo the relation of the rules ©O appeals.
T do not believe T have any corment on 59.

rr. Medalles. would like to know gbout this provizion.
beginninz at 1ipne & and on TO line T:

the courb way oben vhe Sudgment if one has bscn
antered, taxs addaitional testimony, arend findings of
fact and conclusions of law

tr. Holtzoff. That would have t5 be changed 1 think 1n
the 1ight of a changs we mads yesterfay strikinz out the rule
as Lo Tindings of fact.

Ly, Medalis. Ves, but now, wWhy "adaitional testimony ?

1 suppose the judge could take it 1f he were the sole trier
of the fact.

¥r. Roblnson. Thet is what 1t s8YS in 1line G, "tried

without a Jjury’.
Mr. kedali€.

qr. hoblnson.

h, that 1is right. Excuse me

Tardon?



AP

Tho

y. Medalie. "hat is the answer. Tgrdon my interposition.

R N - Lo - S e - 5 .3
he Chajrman. You wanb the part in 1ine o "amend find-

I
.

inzs of Fsck’, out, though, 40 YOU nott
fa

pr. Holbtzofl

. Younwquistb. Tnat would make il, then.
u‘l 2

1nd

nd pake new Tindings A0

Mr. Rouinson, Vas,

»

1o

b
7

n

P, Youngquist, e doms not make [

under ths prectice we ggresd on vesterday.

Mr. BobhIasoni. Ves.

The Chalrwman. Tines o and 9 are out.

Y. Robinson. " A dirpect the enbry of a nev judgment.”

The Chalrman. That ls la, I SuppoOse.

mr. nobinson. Y38,

. Younggu'sb. o od Ling 7,
"o all orp part of bhe sesues in o cririnal proceeding." Tould

Lhoeprs cver e a 08w trial on part of the lasues in & criminal

e - . Wt
proceeding:
The Chalimada. 80.

w1, Tolizoff. Mo
Mr., RobLinso.u. ‘hat goes oubl with some other meterial we

put out nere yesterday and the day hefore.

A = 0 vt - k Y
Yr. Youngjuist. Ies.
pr. Loogadorl. That 1s 2117

. Voungguist. “an all or parl.

L. Holbtzof . well, if that is 80, 1 do not think you

1 brd

q-
H

i

PR}

need anylhing beginning with the word "and

7

hte
Q@

on 1in



by, Youngguist. vou do nob.

h3

mr. Holbzoff. ana ending with the word "proceedjng”.

rr. Youngiuist. Thet is whatl

1 had in ni

6.

Lr. orfield. Lines p_§ state the grounds of nev trial.

T wonder 1if that stales tha grounds hroadly enough.

IR

ought

there not to be some additionsl grounds for new btrial? I

vonder |

Mmodel
- N ~ I R oo . ; P
the/Code of Civil Procouiurs, psragraph D,

T.e Chalrman. L0V does thatb read?

Ather csuse nob Gue to his own faulb, ir
g Palr and imparvial trial.’

T think thatlt is sgreeshle.
narm 1n adding iU, pub that 1s implied in the

ig in bhe rule now, becaus

T

-
L

nr. orfield.
giviong &all sorls of reasons, but I do nobt know
have come right out end said that.

pr. HoltzolCl.

Your statutes say that.

o

The court shall also grant a nev Lrial for any

¢ we could notb ineorporate some of the provisions of

the defendsnt has

There is no

statement that
s that 18 the presznt law. The

rant a nev trial 1s unlimited under the

am not prepared to ssy that --

1f the casss

j.r. Longsdori. T think you will f£ind cases which have

i

Aecided that FPor any srror amounting TO & mi scarriage of

justice Or subsbeantial pre judice to the defendant the

can grant a new trial.

ol

courts ol Tavw?

-

r. Holtzoff. kxnow tha

fard
[l

n the federal

will grant--1 know & csae where 11 was done--a

courts they

new trial for
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no particular error of lav put because the judge reels that an

un jus b result has Besh reached.

-

Mr. Longsdorf. 1IN his Ajseretion?

The Chelirman., IS there any hAvI N incorporating that

1apvuage that nas syab been read?

13

lir. Holtzoll. o,
ir. Medalie. I thinkg 1T we incorporated certain language
there are implied exclusions of other things, spd I think 10

1s zood to let the courts oontlnus Lo expand or contract

02

sccording UO sxpericence.
The Chalrman. Bt have you not a very practical giffi-
culty in some statsst  Granting the naw brial In the 3tate

-

courts 1s very much hedged aboub; unless there 1

o

6]
w

some express

authorjzation,bnkfng 4 broad polnt of wview, bthere 18 always a
tendency of a new district Judge to take hig state 1law with
him, and I think a little gentence like thet if 1t doesn't
hurt anybody wipght be very helpful Lo many defendants.

wr. Longsdorl. That may be, Mr. Chairman, dut when the
civil Rules wers belng, considered 1 very well remember that it
was wilih the purpose of getting Away from bthe imolicatlons that
arose out of those swo speciflic stsbutes, that 1t was worded
in this language.

Ve nave & gbatubte in Californin whiecn lays down the
grounds upon which a nev trial may be granted, and the very

expllcitness and specificavion thet the statule contained made

10ock of

=y

1t broublesouwe, pecause 1L gAve rise to a whole
implications. Tney 4id nob Kknow whether those were exclusive
or not, and finally ve amended the statute and put in 80

additional subdivision civing him power to do 1t in his
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discretion, when he thought 10 ought to be aone.
Well, what was the result? We cut them out, all the rest.
The Chairmen. vou have the suggestbion pefore yOU.
yr. Dean. I would 1like to move that at the end of the
word 'United Ipates”, the Cth 1line, we add that general language
which Mr. Oorfileld suggests In the L.L.T. Code.
vr. Longsdorl. T have no objection TO it.
The Chalrman. T haven't any conviction for it.
yy . Longsdorl. would vou reacd that agaln?

¥yr. Orfield. (reading)

‘The covrt shall also grant # nev tpial when from
any obLher cause notl due bo his OWNH fzult the Aefendant
nas not received A fair and impartial trisl.”
yr. Crane. Why 4o you put 1L, "nob que to nis own fault"?

That ls wnere most of the Lrouble comes.
wr. Dean. would strike bthose words.
vr. Crans. WOV shouldan't 1t be when he has peen clearly

in crror sccording Lo the 1aw?
¥r. Longsdor{. e means the Aaefendant's fault.

Mr. Crane. dn, the defendant's rfault?

N
h

e Chaivrme&n. Ves.

]

wr. Crene. I do not see why that should nob bé@liminated.

yr., Medalie. The real object of granting a motion for &
new Lrial is in tne inlevest of Jjustlce, isntt 1LY

The Chalrman. spsolutely.

vr. Medalie. well, wouldn't 1t be enough 57 we said just
that, and let the courts aevelop it whichever way they can--as

they should?

Mr, Dean. T meant wWe would have that parbicular language,
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but I think there ought Lo be & seneral over-all one, if the
presant cases restrict the motion rigidly.

yvr. Holtzolf. Vo, but they Ao nobt. The present cases
do not restrict 1t, 1 am qui te sure. T think not only the
jdecisions bul the qctual practice of the federal judges 13 to
he rather plenary in their use of the power to granl newv
trials.

yr. Dean. Would there bhe any objection to adding ;his
one just to cover any eventuallty?

Vr. Crane. He has 1L--

Fepiminal proceedings, eor any of the reasons for
wnich new trials have heretofore peen granted in criminal
proceedings in the courts of the United States.’

The Chalirman. That 1s taken from the ~ivil Rules, Judze.

Nr. Crane. Yo8.

The Chalrman. Bubl I think we cal do better than that.

yr. Crane. 1 think 1 you had this, nere, 1t would he
sufficient, wouldn't itT

The Chalrman. yr even the general language Mr. vedalie
suggested.

pMr. Medalic. T suggest:

'py reason of srror, insufficlency of testimony, OF
in the interests of justice
Mr. Holtzoll. tnp for any other reason, in the interests

of justice'.
¥r., Medalie. Yes.

vr. Holtzoff. Recause they arc all in the interests of

ustice.

L RETY

wr. Medalie. That is right.
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pr. Holtzoff. T think that is petter wording.
The Chairman. mat 1s what you satd first?

mr. Medalie. Thab is the first.

yr. Holtzoff. I &m afrsid of the partial snumeration.

Mr. Dean. 1 am, Loo.

yr. Crane. T think the general statement that they can
grant a newv trial where for any resason in the sstimation of
the judge it has peen unfasir or erroneous. 1 70 nol mean you
have to recite that, but the smerican Tnstitute has a good
vhrase, there; if vou take the seneral one jpnatead of gpecifi-
cations.

yr. Longsdorf. py. Chairman, I think you will £ind some
pretiy good language in your federal statute, which is super-
seded by the ~iyil Rule. I think the Civil Rule departed from
that languagze 2 1:tgle bit, and I do not think it was pettered
thereby. I will try to getb that, or Mr. Strine mavbe can £ind
that old New Trial section of the judiclary title.

wr. liedallie. ell, the Judicial Code says:

"Tn cases where Lhere has been a trial bY jury, any
reasons for which new trials have usually been granted 1n
courts of lawv.
1r. Longsdorf. Well, now, think that s petter a little

pit then this, pecause 1t does not confine 1t at all.
Mr. Younzgulst. why not say:
54 new brisl may be granted wvhenever required In the
interests of justice.’
Mr. Crane. That covers the whole thing.
The Chairman. Is that satisfactory?

Mr. Dean. That is 211 right.



The Chalrman.
strike from
'%

ant™ on line 2,

"whenever
nrfield.

Chairman.

(The motion was

The Chalrmanl.
(b)®
Mr. Holtzoff.

). I had a rather

(b

several years ago which led me GO the conviction tha

ought not

the ground of nevwly

What I have
defendant had been

al evidence,

1

4
Lt oLdii

having

‘nto the matter we
rules.

do was to arrange

How, this sort of

case, 1t can oceur

sentenced

axplres newly discovered

these cases are

o

ground of newly o

.

vut in the unusua

essary to achieve

the beginning of 1line 4,

to the

Yes, sir.

to be any

in

make a motion for

There wasn't any

for

to a long term

rery rare of
t gcovered
1 case wherc

justice and

T3

The motion then, made LY somebody, 18 to

or from the word "defend-

end of the sentence, and substitute:

requirsd in the interests of justice’ /

1ny remarks on the motion?

azreed to.)

Ty

] further on (a)?

there anything

T would 1like to nake a suggestlon as to

herrowing experience with a death case here

t there

time limit on a mobion for a new trial on

discovered evidence.

In this particular case the

5.

L 4
mind is thi

pou

sentencel to death. We Aiscovered addition-

sent for bthe defense counsel with 3 view to

5 new trial, and ther after going

noticed that the time had gone DY under the

premedy for this man, and all we could

e

we Aid.

-

a

sentence, which

2

=t of

{de

a commubt on

3

thing can occur not only in a death

1
T

in a casc where 2 person might have been

of imprisonment, and after term

turns up. JOW, sf course

.
erridence

motions for new tprials on the

TRS

eviﬂencew—fortunately, very rare

kY (9]

it is very very nce-

¢t

]

rises

FJ.

there ought not to pe any time
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B}

wepre willing Cor hitw Lo have a newv trial. The

vy
"

(&)
@

scobt-frec.
man had bveen sentencel to death, and 30 We compromlised DY
conmubing his sentence to 1life imprisonmsnb.

Mr. kedalie. Well, why didn'b you want him to go scob-

e? Was nhe implicated 1in the rpurder?

fr

(]

Wr. HWoltzoff. No--because ws Were not gquite sure of the
nzw evidence. It was & question of identlity, W ner ha was

the person thatu hed committed the hold-up. 1L was murder

commitied In the course of a hold-up. e newly discovered

vide threw a great deal ol doubt upon the jdentification.

ne

o
W

(

-

t was evidence that had been supxressed--well, that had oveen
in the possession of the local police, bus they had not used
it.

ilow, some of us Pelt sure that If that evidence had been

an acqulittal or

®
OJ
[¢s)
@
3

introduced at the trinl there would hav

J

Q.
@

zmenlt. We wWere not willing to pardon nim on

~

ab least a disagre

i

g

the ground of Lnnocencs, because we were nob convinced of hils

3,

innocence, bub we were conviaced he had not had a falir teial,

©

because that evideace nad not been before the jury, and yeb

there was nothing we could do aboubt 1t except Lo commule that

sentence to life tmprisonment.

T

nr. Waite. Iiow, unless 1t was an extremel;

&

unusual case,

[

[ there had been & new trial, by that time your "state's

4]

-

covidence' would havs weakened 80 Jefinitely that you could not
nave gotlen a convicbion anyhow.

[

£. I doubb 1b.

~

. Holtzol
Lr. Waite. 1 say. unless L was an sxtremely unususl case.
Mr. Holtzofl This was within a year after trhe trial. it

was alfter affirmance bY the court of appeals, ectween the time
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1

of affirmance and the dats set [for executlion; vub 1L does seenm
to me that the courts ouznt to nave inherent o0WsT to grant a
new trial on nevwly discovered evidence, at any tlme.

vr. Medalte. Mow whatb 18 the exrerience of the varlous

[ 03]
ct
{9
ct
[
w

Ten't Lhat l-year limitation fairly universal?

Mr. Dean. T think 1t 1s quite common.

vr. hedalie. wnd do we Know ol any substantial number of
instances, s2y mors than 2 or 3 in 10 vears, where there 13 aay
annoyance about this thing?

Nr. Holtzoff. ne course instances of this kind are

-

s solated, bub when the isolated instance occurs one does getl
s horrible sense of an injustlce having been done and & sense
of helplessness and frustration *{ you cannot grant a newv trial
merely because & certain time 11mit has gone DY, SO 1 think
that there ougnht not to be any time 1imit on 4 motion [or a new
trial on nevwly discovered gvidence.

Ly, Waite. I think that would ps all right 1[ there
weren't any possible ramady, out {nasmuch as the tnjustice can
be prevented 1t sseme LO me to be batter to let

t be srevented

Y

-

by thatl means rather than raise all the aifficultles and the
injustices Lo socicty which you sre going to get vy newv trials
a loaz time after the evidence is gone.

ur. Msdalie. MNr. Chairman, to bring it to & nead, I would
1ike to move that subaivision (b) e pe-written to conform to
the New York and Californta statutes-«that 1s, the l-year
imitation, with due diligence.

Nr. Yoltzoff. T mova to amend that so a8 to provide a0

tipe limit for motions for new tpial on newly discovered syidencs

and to preserve ths limitation on moticons for newv trial for any
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other ground, as there provided.

Mr. Medalie. The only amendment I made was with respect
to new trials with respect to nevwly daiscovered evidence.

Mr. Dean. hat is all ths Californla statute covers, is
one year on that ground.

my. Seasongood. Nay 1 call attention to the existing
rule oa that? Now, the existing rule :n criminal cases--that
ts, that 1 mentioned yesterday—-is:

axcept 1in capital cases a motion for new trial

solely on the ground of nevly Aiscovered evidence may

be madse within £0 days after final judgment without regard

to the explration of the term at which the judgment was

rendered, unless an appeal has peen taken, and in that

event the trial court may entertaln the motion only on

remand of the cas= by the appellate court for that purpose,

and such remand may pe made abt any tims before final

judgment. Tn capital cases the motion may be made at any

time before executlion of the judement.

np. hedalie. & would accept the amendment as to capital
cases, Che one that was just resd, and I think that is the Wew
Yorkx rule.

Mr. Holtzoff. This last sentence that Mr. Seasongood read
was Juserted in the rule at ths suggestion of the Department Aas

a

s result of that murdsr cas< that I was speaking to You about.
Mr. 3easongood. Wall, then it 1s taken care of .
yr. Holtzoff. T know, but then similar gttuations may
occur in cases of imprisonment.

Mr. hedalie. Then, Xr. Chairman, my mobion is "one year,

¥

plus dlligence; and in capital cases, any time before 1L 1is too
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late.”

Mr. geg80ngood . Tt seems to me that this rule now was

as carefully considered a3 our oun, and here, 1n 1934, the court

promulgates this rule. Llso you have got this gquest.on of an
18

re to take that in, that if the case 1

appeal. vou would hat
appealed you cannot reconsider it, Just as you would have to

provide, just as thsy have 10ns here.

1 would tnink that the rule as 16 18 here should stand.
The Chalrman. cernaps Lhis rule thatbt you are reading from
to a period of appeal wnich might be

might be enlarged to g0

7

H

ct

mora than 60 days. might 1t no
yp. Holtzoff. mive days in criminal cascs, 60 days in

civil cases,.
Asal of reason Lo

think there 1s a good

-4

Mr . Longsdorf.

pelleve--
i . gea s0Nngood . in appeal 18 within 5 days after entry

&

of judgment.

The Chalrmal. We have first Mr. yedalie's motion.
Kr. voungiulist. Jusbt 3 momenb. I think ne pe-stated 1t.
well, in effec i 1s ong yeAL: plus due

e
W &

Mp. Medalie. 5

giligence, and in capital cases no 1imit.
Mr. Wechsler. What is the sjtuation with respect TO
motions nob pased upon the ground of newly Aiscovered evidence’
wr. medalis. Wwell, we take that up separately. T aid nob

wanbt to confuse the two .

Mr. Wechsler. 1 see.
M, geasongool. Well, why should you want & change? 1
do not wanb to protract the d1iscussion, put here you have a rule
of the Suprems court. wWhatb i3 there in the nature of fhings
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which makes you change 1t, and especially a rule which takes
care of the fact that you have taken an appeal whers your
case doesn'i 83y anything aboub 7%, any of your amendments?
Suppose the casse has been appealed; it has to be appealed
within 5 days. fnar & person cone along and make a mobtion any

time within & year Por a new trial?

Mpr. Medallie. well, there 1s this experience that

-
¢
as)
o)

point to. wWwhile an appeal is pending & mobion is made lor
new brial on the ground of newly discovered evidsnee: and in

the event of the dent

v

1, that part of the case 18 sdded to the

jav]

record, where courts are willing to pass upon it, anfd wnere
courts do not consider such a motion properly before them Tor
appeal on Ulhe ground that it is a watter that they do not pass
on they Jjust reject it from the record.

My, Youngguist. T supnose that 16 1s 1ntended in view
of the fact that we are now extendlng the btime of the rotion to
a time after an sppeal has hsen Laken that propsr provision
will be made in the statube for the mechanics of gebting it
vack Lo the atstrict court or whatever else may bhae necessary:

Mr. medalie. vell, if the district court has power UO
enbertain a motion for & new trial on the ground of newly Ais-
covered evidence while the case 18 pending on appeal, 1 do not
tnink we need that orovision.

yr. Seasongood. Tt hasn't, though. The apreal 1i7ts the
case oub Lo the appellate court.

.
L8

pr. Youngijulswu

]
2

ny this rule, though, W re retainlng

jurisdiction of the Aistrict courd for this varticular PUTDOSE .
However, provision ought to he made 380 that for instance whe

two courts will not we working st ¢cross purtoses.
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vp. Seasonzood. That s why I say the present rule 18

better. 1t says You can only do thet on a remand from the

court of appeals. Wny, if you have got O appeal within 5
days, and appeals are cutomatically advanced, ohe €&

o
w
s
O
ct
=
[
H
‘_-J
o
@
92}
o
o'
=
ot
ct
@
jo)
-
b=

13 up in practically no -ime. Tt was [l1led in June,

~ 1

3

[

s, like

nave a case right nov where it

and 1t s

going TO ba heard 11 OcLobdeT: recguse they are automatically

asdvanced for hearing :n the court of appsals.

3 -

tr. Younzquist. Haven't you one mwore oroblem, that

this mot on may bLe made after 1t has becn affirmed i

of appeals?

-

e 1

and maybe the problen would be 1le3s scute, 1T 1% had
firmed.

pr. Wedalie. ~wo things arise in connecoion wi

n the court

Je1

L

vy, Ceasongood. ves. well tnsn 1t would be remanded,

3 .- Fad
neen al

L vour

sugcestion of following the criminal Appeals Rule, 'solely upon

~ N - g T E - ~art g K 7~ P
the ground of newly 4iscovared evidenco within GC dz

of S0 days.

T think ve ournt to make that one vear instead

Now, the other vrovision, ‘unless an appeal has becn

taken, and i1 tlhas event the trial court may entertsl

(
@]
o
n
]
o}
=
™
ct

mobtion only on 4 remand of the
that purpose.

The Chsirmar. ren't you really nOwW re-stating
- P

appeal rulc that is on page 2, on the leftt

1
f

7, E 2 b -r . + " Fal
mat s what o 8 reading iroh.

Mr. Seasonzood. TGS.

17 the

cours for

the present

- - M - - . 4 o] K C
The Chajirman. §1Us changins to 1 year instead of GO days?

MDP. Youngyuist. T tuink that Is what we are Lry ngz to do.
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lir. Craae. e vou sbill on the 1l-yesr nrogosition. 1
thought if I gof out vou could getble 1t a1l very easily.

Tns Chairman. he gquestion, Judge, seers to be on & com-
parigon of our (L) winh the pecent Ualted Slales Subreme Court
Cririnal Appesls Rule oibed on page 2 on the 1eft under 2,

mr. kedallie.

N

ol Lhe Criminal

Jere 1s the trouble

rppeals Rules:

(AN

L

trial

I find with subdivision

court

ray entertain the motlon only on remand of the case by the
appellate court for thalb purpose.’ "Topr that purposs’ means
for uhe purpose of cousidering a motion for 2 new trial
on the ground of newly discovared evidence.

Mr. Seasongood. Y38, slr.

yr. medalie. Now, hov does the appellate court know
anything aboutb that?

My, Vechsler. You make Uhe motion In the appellate courk

to remand for that purpose

Jr. Sessongood. That 1s the court that has jurl
und that is wnere you neve to do It.
The Chalrman. v the court of appesls kepl suen

pir. Sessonuood. YsS.

hr. Kedalle. I can go &
clearly. You at111 have your

the Chalrman, .are these

pr. Fedalie., 10 10 Lhat
appellate court you ZO to ohe
for that purpose,

. Seasongood. That is

long on bthat. I can see
l-vear limitatioa.
mobtions abandonec?
one year the C€=2s2 s In

spuellate court and zet

richt.

-~

S

1
t

cuion

Juris-

the

remand
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ayre frivolous?

i"l?.-r) .
k.
“he only

Bt
LS

o

Seasonzo

Medallie.

exLensio

59

ynich they won't give you if they thiak you

od. That 18 pight.

T will sceept thal as part of the motlion.

n ohea is the l-yeal ner’od.

Chairman, [How, may we nave the motlon reohrassd 28

1t 1 204 brought up to date.

Mr.

instesd o

Criminal

e,

medalie.
~

P Lthe <0

Anpeals

Toitzoflrl

Youngqu’

Holtzoff

ion, Lhat

olace of

atlons on mobtilons

RGN

S

there &

Aiscoverae

The Chalrman. ‘s I see LnE g tuabion 1t 1

ongsdor

no time

w4 thout commitiing the Committee Lo lenguage,

5l

. -

svision 7 of rule 2 of the

-

~day period In gy

5

'

Fules, the tiwme limitation be one year in nomn-

. I would 1ike Lo offer A subst’ bute.
s,, Pub no 1imilh in canital cases

o limiu 10 cenital cases.

i

¥

V-

. would like to offer a subsbitube Tor
we adopt the lanzuage A0 the Criminsl sppeals
hule 50-B, bulb that there be no time limit -

for new triatls On newly discovered avidence.

£ 1s n order.

L

£, Will you re-state that mobion, nleas
. My moblion or aubsbitute ip sfPPfect s that

1imit on wotions for a new trial on nevwly

A evidenae.

avandoning our (D

2, paragrapn B

sybstitute [or

L. Holbzoffts 0

Mr.

Crane.

.

this-~-ve Are

9]

} and congliering now Criminal .ppeals kule

.

hat M. kedalle makes one chanZe, which 1s Lo

>
g
s

the G0-day provislion there a 1-yealr provision.

fiopn is to make 1L without time 1imitb.

Tet me say that I myselfl personally ought to be
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in this matter influenced & cood desl by the opinion of the
isttorney General,and his experiencs in office on matters must
count with me. IU is not like the ordinery practice, ans if
he feels that this right for a defendant should be as wide
as this I [eel much 1llke one of wy associates in the Court of
appeals. He said thal when a certain judge, whom you 11l
wnow personally by name, vobted to sustain a convictlon, he
never read bhe svidence, he "went rienb along.” He was ths
other way. -nd so here when pir, HFoltzoff thinks that it can
be opened as wide as Lhls without any injustice to the Govern-
ment, I am going along.

The Chslrman. We are troubled, some of us, DY the thought
that if that period is left too long il makes IG possible for
the court to be troubled witn frivolous applications after the
state's evidence has been diss

vy, Crane. Now, you have gob your remedy right here, and
that 1s, in one week you <an change the rule.

vy, Jrfield, You can resort Lo Labeas corpus or coran
nobis or some obther form.

wr. Holtzofl. No because ol 8 writ of habeas corpus
in the federal court you cannot conslider avidence. Thers 13 4
questlon as Lo the writ coramr nohis, as To whether 1t does or
£ in the federsl courts. In other words,

does nobt still rai

tes
ol

[42]
et

there is no remedy nNow.

Mr., Crane. I think you will change the rule but perhaps
not so rezdily as I thought. vou have to get an act of
Conwrass bo change 1t, do jou not?

The Chairman. Thab is one of bthe moot questions as to

whebher thev have to agree Lo subseguent amendments. They



nave to adopt these.

My. Cresne. ©an the

Supreme Sourt ct
act of Congress?

wnge them without an

The Chairmsn. That is one of Llhe questions.

wr. doltzoff. I am strongly of the belief that we are
not zoing to be troubled with frivolous mo
because one

tions for new trisls,
or Lwo atlempls of this kind weould discourage
bar,

the
ven if such a tendency pegan to develop.
yr. Medlalie. 1o, the bar gets discouraged. I once sug-
gested on account of Lhe

gactivities of an assocliation of credlt
men in New York 15 years aZzo bringin

ooup prosecutions for
fraudulent hankrurteies, that would

ut an end fo fraudulent
pankruplbeies in

a

and eXtr

serienced hankruptcy
lawyers said

, o, there ja slweays some young mAan vho may
advise a business el Lhat he has found a newv method. Tt 1Is
usually one of the old ones.

Nr. Holtzoff. Iwven S0, Lthe judges

could give such
motions very short shrijf

L.

The Chairman. I think we have gobt
canvassed.

the question fully

I\:

ir. Longsdorf.

refore wWe can rroceed with this motlion,
Mr. Chairman, I think we ought to ¢
pendln

onsider that phrase in the
g rules of the present Criminal

srpeals
in capital cases.'

73

ules,

o4

,

except
Now, does

that mean cAases wherein sentence
of desath has

s€e3

heen imposed, or merely ca

punishable capitally?
rs possibly include

i

=

o
@'

1ife imprisonment cases.

hairman. I think ¢learly 10U

* 4

means cases where the
sentence 1s Azath,
nr. Longsdorf.

Then why nol say S0%
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N

Kr. Nedalie.

The Chalrmain.

1 am nol sure of

IL is indicated

that.

762

because of the time limitation,

by the last sentence:

e

Tn capital cases the rotion may be made atb any time

o

vefore execution of the tudement.
o b

-~

T mean, the clear ipference s 1t means Adeath cases.

iir. Crane., 10 means he could not get a newv trial., on earth

at lsast, after he °8 executed.

Mr. Wechsler. Nr. Chairman. may T underline one polnt

which T think Mr. Woltzoff made which proved to be very real

in one instance, 1n my own experiencs, and that is the giffi-

culty whien you face when there Ls an application for clemency

pased on newly d1scovered evidence which is very strong, coming

st & Lime when they can no longer be considered br a court

when you feel thatl justice

requires some relief for the petitioner, but vou are exceed-

ingly reluctand o hold sacond jury ought not to rass

3
on all the evidecuce.

-
{
-

tois gruesome situation which 1is likely

Feto

think

to result in a den’al of Jjustics, whichever way vou ruls on

it. This proposal Lo avoid a time limit means that the eXe-
cutive in that situation can remand it to a court which has the

ct
v

p— o e
the cZecuu.ve

¢

sdditional power O crant & new trial, and

cannot do that. It is to meet that situation that I would
gupport Mr. woltzoff's proposal.
vr. Medalie. answering ¥r. Loangsdorf's doubt, the New

vork statute met it by using this language:

"sxcept in the case of s sentence of dea th

mr. Longsdorf. That is what I

jr. Medalie. Ye2s. I think you were rizht.
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vr. Longsdorf. asntence of 1life imprisonment is not

executed until a man dies in jail or 18 discharged.

Mr. Medalie. T would use the languaze, and I would in-

cT
Lde

clude that in my motion, exceps il the case of a sentence of
death,” so there would te no doubl.
vy, drfield. In Nebraska the paeriod [or £i1°ng motions

on nevly Aiscovered evidencs was ‘necreased from "dguring the

]

term’ to three years becausze of a bad case. The legislature

passed an act on the subject, changing 1t ©o three vears.
Mr. Robinson. In Tndiana they peduced 1t from a year back
\J

to 50 days, just the reverse of the action here. That was

T

ed on o state experience that was terrible.

o

o)

(&)
[}

n that

0y

Tyen cnanging bthe 50 days to one year would me
the finality of judgrent . wnich after all 15 the first char-
acteristic of judgments, as a practical matter, would e to
that extent weakened und 8very criminal case would be oren
really for & year, a2t least in the minds of 2 pood many lawyers.

r. Crane. 1 Ap nob want to btake up time, bubt fn oy

v

experience most of them turn on men going pack on their con-
fesalons or thelr testimony. Thatb 13 the run of the cases.
Now, there 18 nob much e bttention paid to them. S & very
matter of princigle you cannot. I have onlv known a v2rY¥y few
instances where the matter nhas peen re-opensc on nevwly

discovevred evidence. and 1t has veen done when some man turns

son and confcsses that hs committed the crime, and

“fzoff Tn those casts no macter tow much time

the courts ouzhl to po allowed O do justice.

e
1)
o]

G}
@]
3
@
i

4

npanc. 1 do not think any harm IS ~oing Lo come from
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gaid that he is not wedded to the 1-year proposition.

Mr. Crane. I did not vote for the l-year proposition.

The Chairmen. Oh, pardon me. I thought you dia.

Mr. Crane. I sald if you are not going to adopt.the
Attorney General's suggestion, I am going to vote to keep this
that is already the rule by the United gtates.

The Chairman. It may be well when we come vack to the
meeting of the entire Committee--we are now short four or five
members--to give further consideration, whichmy result aiff-
erently.

Mr. Longsdorf. Mr. Chairman, my memory 1s not very good,
and sometimes it does not work as rapidly as it ought to, but
we have got a recent federal statute which provides for com-
pensation of persons unjustly convicted. WNow, do not wag your
head, Mr. Robinson, I am not going to drag in any irrelevancles,
put I think ve ought to remember that there i1s such a statute,
and that it is not going to be changed by any rules that we can
make, and we 4o not want to do anything that will frustrate
that. I do not knov. Mr. Holtzoff will no about that and
explain 1it. I cannot.

Mr. Holtzoff. That is a statute vhich permits a civil
action for damages.

Mr. Longsdorf. Yes.

Mr. Holtzoff. 1In the Court of Claims.

Mr. Longsdorf. Yes.

Mr. Holtzoff. For anyone who 1s found innocent, after
he has been convicted and has gerved at least a part of his
sentence. But that would not interfere with anything that we

are doing here.
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Mr. Longsdorf. 1 know, but what prompted me to think of
that was Judge Crane's gescription of that case whereln three
co-indictees were convicted, one appealed, and the others did
not.

Mr. Robinson. You refer to my vagging my head--1I vas
vagging my head in agreement, because 1 thought Mr. Holtzoff
mentioned a man who had been 1in prison 10 years on his 20-year
sentence. I began vo think about this federal statute for
compensatlon for unjust 1mprisonment.

Mr. Longsdorf. I see. I do not know what would happen.

Mr. Robinson. It is a factor.

Mr. Holtzoff. I do not think the $5,000 is very much
compensation.

The Chairman. We have remedied (b).

Mr. Crane. It is coming up again, 4sn't 1t?

The Chairman. Yes. A1l of these are, Judge.

Is there anything under section (c)?

Mr. Medalie. How about line 127

Mr. Youngquist. Hov about (b)?

Mr. Robinson. (vb) went out.

Mr. Youngquist. We have discussed oné phase of it, and
not the rest. I wanted to ralse the question of the making of
the motion "not later than 3 days after the entry of the
judgment". The civil Rules provide for 10. It seems to me
the 3 days 1s pretty short.

Mr. Holtzoff. Three days 1s the present provislon of
the Criminal Appeals rules.

Mr. Youngquist. Yes. Well, I would not suggest a change.

Mr. Medalie. Just about a month ago someé lawyers camé in
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to see me about a conviction, and they had forgotten all about
the time 1limit and appealed 10 days or 11 days after the con-
viction. There w&s no use, there was nothing pending.

Well, the United States attorney wanted an appeal}zhat
case, 8O0 he could establish the 1av that he had gotten from the
district judge, and he vent pack to the judge and they modified
the sentence by some nominal reduction, which I do not think
was effective, by the v&ay.

Mr. Orfield. Does not line 12 change the existing crimin-
al appeal rule providing 3 days after verdict, not after judg-
ment?

Mr. geasongood. Yes.

Mr. orfield. The judgment might come considerably later.

Mr. Youngguist. That is right.

Mr. Holtzoff. vYes. This 1is more 1iberal to the defend-
ant. I did not notice that.

The Chairman. Yes, I think it 1is.

Mr. Medalie. There is not much trouble about a motion
for a new trial on the ground of error oOr jnsufficliency. As
a matter of fact normally those motions are made by mumbling
the appropriate formulas and giving your grounds immediately
after the yerdict. I think that is the general practice
almost everyvhere, unless there is some other rule that pre-
vents it or the court says, "I will hear you some other day."

The Chairman. Your motion, Mr. orfield, is to change, in
1ine 12, the word " juggment” to "yerdict"?

Mr. orfield. Yes, to follow rule 2, section 2, of the
Criminal Appeals Rules: |

ngfter verdict or finding of guilt"”
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instead of "judgment'.

Mr. Youngquist. In rule 50 we have provided that ﬁithin
10 days after the verdict the court may grant or deny a motion
for correction of judgment.

Mr. Crene. May I ask: If we have no power to deal with
appeals, how can we put in our rules here anything inconsistent
with it, if those are adopted? 1If those appeal rules stand, and
we provide any rule here which 1s inconsistent with them, how
can our rule be effective?

Mr. orfield. The court can take them over. The '34 act
st111 exists, that entitles them to change at any time.

The Chairmen. Yes. The court, you see, 1in 1934 was
granted the power to make rules in criminal cases after
verdict. Now, the act under which we are operating gives them
the same power, up to and including the verdict, and the two
acts together glve the Supreme Court,completq power OvVer
criminal procedure.

Mr. Crane. Yes.

The Chairmen. Now the court mey ask and may guthorize
us at some early date to weave the two into one complete set
of rules.

Mr. Crane. But they have not done so yet?

The Chairman. They have not done so yet.

Mr. Crane. Now, until they give us that power, should vwe
adopt any rules inconsistent with thet which they may think
should stand?

The Chairman. Well, the suggestion was made at the
outset that we might proceed tentatively along the 1ine that

we might be given such authority, because they do dovetail 1n,
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and it makes 1t pretty hard to separate; put if the Court
says "No, you have got all the authority ve are going to give
you," we have to stop right at the verdict.

Mr. Seasongood. That is why we should deviate as 1ittle
as possible from rules they have adopted, and adopted very
recently. I think it 1is a 1ittle preposterous.to do anything
else.

Mr. Longsdorf. I feel strongly that way.

Mr. Seasongood. And I think that we are going too far
when we take the rules as they have them and stick in "one
year" instead of 60 days.

Mr. Longsdorf. 1t looks rather fresh on our part.

Mr. Youngquist. 1 do not feel that way about 1it.

Mr. Crane. You are & younger man.

Mr. Youngquist. Not so much as you might think. If we
are going to meke suggestions with respect to the appeal rules,
I should think the Court would welcome the new jdeas nov that
may develop on or off from the rules that are nowv in existence
and in force; otherwise the Court is going to 10se the benefit
of what we think about those rules; and if we are going to do
anything about it at all, certainly ve ought to give the Court
full benefit of what we do think, at the same time being
reasonably conservative in our departures by reason of the
fact that the court no doubt has i{tself carefully considered
the rules nov 1in force.

Mr. Longsdorf. What is going to happen if on the hypo-
thesis that these changes or extensions into appellate rules
are made, vwe frame our other rules, and then the Supreme Court

re jects any rules that go into the matter of appellate procedure,
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and therefore throws into disarray what we have done on the
other part of the rules?

Mr. Seasongood. We would do 1t all over again.

The Chairman. We are not going to proceed to draft and
submit to them any rules on the appellate procedure, unless we
have a specific order from them in advance to do it.

Mr. Longsdorf. They are not to be included and submitted
in the report of this Committee?

The Chairman. Not without authorization.

Mr. Seasongood. Does the Chairman or Mr. Holtzoff know,
when they adopted these criminal rules of 134, whether they
had a committee llke this?

The Chairman. No.

Mr. Holtzoff. No they did not.

Mr. Wechsler. The Department submitted proposals vhich
vere adopted very largely.

Mr. Holtzoff. I suppose the reason they did not have a
committee was because the scope of the vork was much narrower.

Mr. Seasongood. 1 was just thinking that if there was a
committee we should check it up.

The Chairman. No.

Mr. Wechsler. Mr. Chairman, may I offer as a substitute
for Mr. Orfield's motion that instead of the present sub-
section (b), present Rule o in its entirety be substituted
and constitute the vorking model, subject to the oné change
which the Committee has heretofore voted. That would meet the
particular point that Mr. orfield made, which is sound, with
reference to nyeprdict" rather than " judgment”.

Tt would also retain existing phraseology vhich is the
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same in substance, unless there is some reason to deviate in

substance from the existing language .

The Chairman. Do you accept that, Mr. Oorfield?

Mr. Orfield. 1 think not.

eady for the motion? The question

The Chalrmai. Are you r

is on Mr. Wechsler's motion.

Mr. Medalle. Pardon me, will you re-state that?
The Chairman. It 1is subject to the change made in Criminal
r motion that that rule as it stands

peals Rules, too, by you
ubstitute for our (p) und

Ap
er Rule 59.

be regarded as 2 s

Mr. Youngquist. gsecond the motion.

(The motlon was agreed to.)

The Chairman. That brings us to 1tem (c).
Mr. Holtzoff. Well, is (c) necessary, in view of the

substitution that we have just nov made? (e) merely is &

matter of detail.
The Chairman. There 1is nothing under the present Rule 2

about--

Mr. Holtzoff (interposing). there is nothing in

well,

tne present Rule 2 about affidavits, put 4o you need a pro-
vision as to how to serve affidavits? In most cases you von't
n for a newv trial, except on nevly

have affidavits in the motio

discovered evidence.
ething about occurrences--

Mr. Longsdorf . You might have som
this would work an automatic

which would probably

Mr. Wechsler. Moreover,

delay of 10 days under the second sentence,

be uncalled for in most cases.

Mr. Holtzoff. I move we strike out (e).

Mr. geasongood. Second.
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The Chairman. Any debate?

(The motion was agreed to.)

The Chéirman. (a).

Mr. Holtzoff. I think (d4) is surplusage in view of the
vay we modified (a), because we made (a) so broad that (d)
becomes surplusage, 1 venture to suggest.

The Chairmen. Mr. Reporter?

Mr. Robinson. I am not sure yet. I am checking. I would
1ike to hear further discussion on 1it. What do you think about
it, George?

Mr. Medalie. I do not think that you need that.

Mr. Holtzoff. I do not, either.

Mr. Seasongood. That limitation of 3 days--there 1s no /
point in that any vay.

Mr. Holtzoff. No.

Mr. Robinson. 1 guess it can go out.

The Chairman. Well, by consent,--

Mr. Orfield. Gentlemen, Wwe vant to retain the power of
the court to act on its own initiative, there.

Mr. Youngquist. That is what 1 was thinking of.

Mr. Holtzoff. I think you nave 1t. Here we say under (a)

"pA new trial may be granted to all or any of the
defendants whenever required in the interests of justice.“

The Chairmen. That would clearly carry it with 1it.

Mr. Youngquist. 1 should doubt it then. We go right
on and speak of motions, and agaln ve speak of motions. The
implication to me there 1is that it must be on motion.

Mr. Robinson. I do not think we are gafe in assuming

there that the court will take the initiative under & general
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power or grant of that sort.

Mr. Youngquist. No.

Mr. Robinson. ~--as readily as it would where you express-
1y recognize that it may teke certain action.

Mr. Holtzoff. of course, there, the court does not
take the initlative in those matters.

The Chairman. If there 1s any doubt--

Mr. Medalie. Where there is no limit at all the court
may grant a motion for new trial, once the defendant has made
the motion for new trial.

Mr. Robinson. It may.

Mr. Medalle. That means there is no 1imitation on the
court's granting a newv trial of its own motion.

Mr. Robinson. If you are sure we have given this enough
consideration--I should think there that in civil matters
there would be some guidance for us in criminal matters. Are
ve sure we have considered the same reasons that must have been
pefore the Civil Rules Committee, in striking 1t out so
readily?

Mr. Longsdorf. Suppose & defendant has peen convicted on
a minor degree. can the court on his own motion grant a neéw
trial and give the district attorney & chance to convict the
prisoner?

Mr. Holtzoff. Oh, no. The former jeopardy would be the
plea there.

Mr. Youngquist. 1 think it ought to stay in conformance
with the Civil Rules, if we can.

Mr. Medalie. The civil Rule says "not later than 10 days

after entry of judgment."
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Mr. Youngquist. Yes. Ours has 3 days after finding or
verdict.

Mr. Medalie. What we had in mind was the time at which
the motion was made by the defendant.

Mr. Younggquist. And if the motion is not made the court
ought to have the power on his own initiative.

Mr. Robinson. This relates to the suggestion made a fev
minutes ago to the effect that this would further delay.

Mr. Medalie. Giving the court power would not be very
serious.

Mr. Wechsler. I move to strike the words prior to
"the court” on line 25 so that there be no time limit. I do
not think there 1s a danger that the court on 1ts own initiative
is going to do this out of time.

The Chairman. Giving to the court the right to do it at
any time?

Mr. Wechsler. "The court of i1ts own initiative may order
a new trial,"and so forth.

The Chairman. The motion 1s to strike 1ine 24 and the
first two words of line 25.

(The motion was agreed to.)

Mr. Waite. Would that give the court power to grant a
new trial more than one year afterwards? I am a little sus-
picious of that.

Mr. Wechsler., It says:

"for any reason for which it might have granted a
new trial on motion of a defendant.”

Mr. Youngquist. The court cannot grant the new trial

after it has lost jurisdiction by appeal.
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Mr. Seasongood. That means 5 days.

Mr. Longsdorf. It might if it was added.

Mr. Seasongood. I thought Mr. Wechsler did not put
any period. Did you? You simply said "the court may of
own initiative grant a new trial?

Mr. Wechsler. Yes, but I 4id not specifically move
strike the words "for any reason for which it might have

granted a new trial on motion of a defendant." And the

in

its

to

point

of the present remark 1s that perhaps that applies in the time

1imited on motions by the defendant.

Mr. Longsdorf. I certainly do not think it does.

Mr. Waite. I do not see the reason why, if it might

grant on 1ts own motion, that brings in the time 1limit.
Mr. Youngguilst. No. Now, I would 1ike to know one
thing before we pass that.

Mr. Wechsler. Do you vwant the time limit in?

Mr. Crane. Aren't you going to make a great deal of con-

fusion if you are changing the times and the rules, when you

have got rules nov that are operated in every court, and you

are golng to change the times for operations in other courts.

You are going to get a hodgepodge.

Mr. Seasongood. Has not the court i{nherent power to get

aside? It certainly has inherent power over its judgment.

Couldn't 1t set aslde a verdict without any motion?

Mr. Crane. The state court cannot do 1t after the term

has expired. That is, a month.

Mr. Wechsler. If the court can do it on its own in-

1tiative after the period prescribed for the making of the

motion, then I should think the court could invite a motlon
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any time, and the rule, in time, would cease to be a juris-
dictional rule. I know that the cases under the present rule
have treated the time 1imit as a jurisdictional limitatlon,
and have not felt free to initiate motions outside of the
time.

I think perhaps there i1s a real point in bringing in
through the back door what we have just ejected through the
front door.

Mr. Youngquist. If we provide that the court may 4o
this at any time before the time for an appeal has explred, or
appeal has been taken, that would take care of what I have in
mind.

Mr. Holtzoff. That really means 5 days.

Mr. Seasongood. Five days after judgment.

Mr. Youngquist. Wait a minute. I suppose Wwe w11l change
this to "entry of verdict" as we dld on the other rule, and the
time for appeal does not begin until the entry of judgment,
does 1t?

Mr. Holtzoff. No.

Mr. Youngqulst. S0 that that would not mean the 5 days
after verdict that we are talking about here.

Mr. Seasongood. Have we settled that, that the judgment
does not go on after that?

Mr. Medalie. We are assuming that there is an appeal in
all these cases. There might be no appeal.

Mr. Youngquist. I say, up to the time an appeal 1s
taken, or up until the time for taking the appeal has run?

Mr. Holtzoff. No, not after it has run, pbecause if no

appeal is taken the district court would not have lost jurlis-
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diction to re-open the judgment.

Mr. Younggulst. Well, I want to 1imit it to that.

Mr. Holtzoff. Oh, I see.

Mr. Youngquist. And I suggest that as an amendment.

The Chairman. What 1s your amendment, Mr. Youngquist?

Mr. Youngquist. I guess we have already voted on Mr.
Wechsler's motion, 80 1 move to reconsider 1t.

Mr. Wechsler. If I sti1ll had jurisdiction over the
motion I think I would withdrawv 1t at this point.

The Chalrman. A1l right, let us consider the motion
withdravwn.

Mr. Waite. May I suggest to Mr. Wechsler an amendment to
his motion, to make 1t read this way:

"The court of its own initiative may order a newv
trial at any time and for any reason for which it might
have granted a nev trial on motion of defendant.”

Mr. Seasongood. That would 1limit the time.

Mr. Waite. To one year. Yes, that is what I meant.

Mr. Wechsler. If i1t is still in order I would accept that
amendment.

The Chalrman. Well, you have heard Mr. Walte's motlion,
accepted by Mr. Wechsler. Any discussion?

Mr. Crane. What is the time? I have forgotten, we have
had so many different times, here.

The Chairman. One year.

Mr. Crane. One year?

Mr. Longsdorf. We have renewed the Supreme Court's 60
days.

The Chairman. On nevly discovered evldence.
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Mr. Crane. On this it 1is 60 days. We have got so much
time here I do not know what it is.

Mr. Seasongood. You cannot do that if an appeal has been
taken. He cannot grant a motion for new trial if an appeal
has been taken, yet an appeal might have been taken within
this time within which he could file a motion on the ground of
newly discovered evldence.

Mr. Medalie. I do not think any judge would ever think
of granting a motlon for a new trial ofhis own initiative,
unless it got into the judges hand right after the trial,or
even during the trial something has been troubling him.

Mr. Seasongood. That 1is right.

Mr. Medalie. ©Now, if that is so, I think we can safely
follow the civil rule.of a 10-day 1imitation after entry of
judgment, subject of course to the case being taken away from
him by its going to the appellate court.

Mr. Dean. In that situation he could as a practical
matter suggest to counsel that this thing does trouble him,
and suggest that he make the motion.

Mr. Medalie. Yes.

Mr. Holtzoff. I recall one case in Cleveland in the last
two or three years where the judge was very much troubled by
what he thought was the insufficiency of the evidence, and he
of his own motion without talking to counsel filed an order
setting aside the verdict and granting a new trial, after the
10th day.

Mr. Medalie. You could put the 10-day limit here, all
right.

Mr. Holtzoff. I think the 10-day limitation is all right.
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Mr. Medalie. I so move.

The Chairman. Now, 18 there a motion pending? I have
sort of lost track.

Mr. Medalie. I think by common consent they have all
been withdrawn.

Mr. Holtzoff. Mr. Waite had a motion.

Mr. Waite. There was Mr. Wechsler's motion.

The Chairman. He has withdrawn it.

Mr. Waite. Then he renevwed it, as I remember it, at my
suggestion.

Mr. Wechsler. 1 assigned it to you.

Mr. Waite. I do not know what Mr. Medalie's motion is.
If he is asklng Mr. Wechsler's motion I might be perfectly
willing to accept Mr. Medalie's.

Mr. Medalie. Mymotion 1s that in conformity to the civil
rule an order for a new trial may be made by a judge of hils
own initiative within 10 days after the entry of the judgment.

Mr. Robinson. Or in other words that leaves (d) just as it
is, does it not?

Mr. Waite. No.

The Chairman. It changes (d) from 3 days.

Mr. Robinson. That is all.

Mr. Seasongood. I do not want to be persnickity but the
rules provide an appeal has to be taken in 5 days.

Mr. Medalie. Yes, but it may not be taken.

Mr. Seasongood. But suppose it 1s taken?

Mr. Medalie. Subject to that.

Mr. Seasongood. Suppose it is taken? It has to be

taken in 5 days, and you are granting 10 days to the judge to
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grant a new trial, which cannot be.

Mr. Medalie. You are suggesting we make some provision
to meet 1t?

Mr. Seasongood. You must.

Mr. Medalie. That would kill the appeal, wouldn't 1t?

The Chairmean. I would like this to be referred back to
the Reporter for further study.

Mr. Crane. I think so.

Mr. Seasongood. gecond the motion.

Mr. Wechsler. Can an appeal be taken in 5 days if there
is a motion for new trial?

Mr. Medalie. No. There is no motion.

(The motion was AGREED T0. )
The Chalrman. The motion to refer this back to the
Reporter has been passed. /

Mr. Robinson. We are on Rule 60. /

The Chairman. I think we have got to work out our time
table a little more carefully.

Mr. Dean. Mr. Chairman, in that connection I have got a
suggestion. If we are going to g0 through all the Criminal
Appeals matters, shouldn't ' there pe some explanation, since
these rules vere adopted such & short time ago, as to the
necessity for changing these rules at this time, or any
portion of them, rather than taking 1t chronologically and
treating it as though we were the committee on criminal appeals
rules?

Mr. Holtzoff. There is only one feature in the criminal
appeals rules that is vitally aifferent from the Civil Rules.

S
The others ks matters of detall. That is the presence of the
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bill of exceptions, which the Criminal Appeals Rules require,
and which the Civil Appeals Rules which came four years sub-

sequently abollshed. It might be wise to abolish the bill of
exceptions in criminal cases.

The Chairman. I would 1ike to make this suggestion, if
it is agreeable--that we take up Rules 60 and 61 and then
because some of our members have to leave this afternoon, that
we go from there to Rules 77 and followlng, which deal
specifically with matters within our reference, and then come
back and go into this other general situation and let Mr.
Robinson and Mr. Holtzoff outline the one or two vital changes
we want to have made, if the Court will agree.

Now, may we have Rule 60.

Mr. Robinson: "Rule 60. Relief from Judgment or Order."

Under the present federal law clerical mistakes in judg-
ments, orders, records, and the record generally may be cor-
rected by order nunc pro tunc. This rule is a 1little more ex-
plicit and adds that section (b). In fact both are based on
the civil rule as you see on the left. Section (b) of course
will require some re-wording 1if you wish to accept it at all.

As you know, mistake, inadvertence, surprise,32xcusable
neglect generally are used for grounds of the motions to
relieve from judgment In ¢ivil cases, but I do not know of
any state statute in which those grounds are enumerated 1n
criminal cases. For example the Nev York statute, gection
542--well, that will come up in the next rule. I do not know
of any state statute which would be comparable to 60-B.

I believe that 1s all I have to say.

The Chairman. Is there any question on (a)? If not,
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we will consider that as passed and g0 to the discussion of
(b).

Isn't (b) dangerous?

Mr. Longsdorf. I think so. It was dangerous in civil
cases in California, 1t was very dangerous, and it produced an
immense amount of 1itigation.

Mr. Waite. Would the Reporter mind giving me an 11lus-
tpation of where (b) might apply? I cannot think of one.

Mr. Robinson. No, I have no {11lustration in mind. I
think (b) can go out.

Mr. Holtzoff. I can give you an i11lustration--a for-
feiture of a bail bond. This might apply.

Mr. Youngquist. That would be a forfelture against
the sureties?

Mr. Holtzoff. Yes, but that 1s part of the criminal pro-
ceeding.

The Chairman. The surety may not be in court when the
defendant is called.

Mr. Orfield. He might not be personally in court.

In respect to line 12, isn't 10 days too short a time?
T believe the civil rule says six months.

Mr. Longsdorf. It was 6 months in California, and that

enlarged its mischievous capacity.
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'he Cheirman., ALl right. We will pass that. We will

Got: nr. Seasongood. Well, I do not want Lo be obnoxious.

The Chairman. You have not been obnoxious at ell.

Mr., ceasongood. You let e¢verythlng De corrected out you
do not want process to be corrected.

The Chairman. That does not refer to this.

Mr. Seasongood. NO, that was a ways back. I was somewhat

vehement about not allowing process Lo be amended, and instead

Mr. Wechsler., I think that at that time we agreed there
would be & general saving equlvalent.

Mr. Robinson. We did permit amendment of process.

My . Holtzeff. The general statute of jeofalls.

Mr. Seasongood. that was what 1 thought you should have,
a general jeofalls.

4 stabe that "A motion under

-3

Mr. Robinson. Line 1% and
his subdivislon does not affect the finality of a judgment or
sugpend its operation.

Mr. Holtzoff. I think i1t may stay because suppose ihe
surety is pald and the executor asks for reliefl?

Mr. Medalie. HOW sbout fines levied against the estate?
Are they pald?

Mr. Holtzoff. They die with: the person.

Mr. Medalie. I know that they are never collected.

Mr. Seasongood. I think it ig all right to leave in "legal
representative," because you have s8oHe provislon for taxing
the lawyer costs ln certain cases.

The Chalrman. Rule ocl.
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Mr. Robinscn. That ls the harmless error rule. There are
two Tfederal statutes under the accompanying civil rule, as jyou
see on the left: Title 28, Sectlon 391 of the Judiclal Code
deals with the harmless error where they grant new trialsa.
Title 18, Sectlon 556 refers 1o harmlegs error in indlctments
and presentments, and where there are defects of form.

The present federal law 1is:

"on the hearing of any appeal, certiorari, or
motion for a new trial, the court shall give judgment
after an examination of the entire record before the
court, without regard to technical errors, defects, or
exceptions which do not affect the substantial rights of

! the parties.”

That is Title 20, Section 391 of the U. S. Code.

Title 18, Section 556, states:

"No indictment shall be deemed insufficient, nor shall
the trial, judgment, oI other proceeding be deemed insuf-
‘ficient by reason of any defect or imperfectlon in matter
of form only which shall not tend to the prejudice of the

¥ 2! defendant.”

A comparable state statute is Sectlon 542 of the New York
Code of Criminal Proceedings, which provides that the court must
give judgment without regard to technicael errors, defects, or
exceptions which do not affect the substantial rights of the
parties.

Mr. Crane. And it is a very importent and very useful
section because sO many cases are affirmed by citing that

section.

Mr. Youngquist. Does this cover technical defects in the
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written accusation, too?

Mr. Dean. Apparently not.

Mr. Youngquist. I doubt that 1t does.

lr. Robinson, If the court sustains or 1if the court
overrules a demurrer, oOr whatever his motion 1s, to attack \
the sufficiency of a written accusation, it would seem that
this section would not be subject to reversal, but that would
not help on your question.

Mr. Youngquist. No.

Mr. Robinson. You think that should be out, Mr.Yonngquist?

Mr. Youngquist. Yes, I do.

The Chairman. Is that generally agreed?

Mr. Robinson. I might say that Rule 61 or, &s described
here, the harmless error rule, will incorporate the provisions
of the two federal statutes and the New York statute.

The Chairmen. Any further suggestions on Rule 612

(There was no response . )

The Chairman. May we turn now to Rule 77, leaving these

intervening rules dealing with appeals alone, until we dispose

of what is clearly within our jurisdiction.
RULE 77

Mr. Robinson. Of course, 1n subsection (b) there you have
also the gquestion that in all criminal proceedings the accused
shall be entitled to the right of public trial. That has to be
kept in mind always. That 1s set out at the bottom of the
page to the left of Rule T7.

In (c) you observe that Rule 77 is substantially the
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same if not preclsely the same as Civil Rule 77 because it is
gifficult for us to see that there is any distinction between
civil and criminal cases 80 far as the district courts and
oclerks are concerned. That 1s that under (&) the courts are
kept always open; under (b), hearings in chambers, with the
caveat mentioned in regard to the exception.

Then clerk's offilce and orders by the clerk under (c),
and notice of orders oOr judgmentsunder (a).

Mr. Holtzoff. I would like to say a word about (d).

Mr. Medalie. Before you get to (4), I would like to say
something about (c).

Mr. Seasongood. Well, before you get to (c¢), I want to
say something about (b). Why say "so far as convenlent 1In
a regular courtroom"? Trlals should be public and should be
in & courtroon. Otherwise that would be contrary to the
Constitution.

Mr. Holtzoff. No. Under our juvenile delinquency act
we hold hearings in chambers, and that 1s preferable when
carrying out these juvenile delinquency cases.

Mr. Youngquist. That is correct.

Mr. Holtzoff. 7Yes, that is correct.

Mr. Medalie. That 1s not subject to these rules?

Mr. Holtzoff. They will be, I presume.

Mr., Medalie. They should not be. Doesn't that act make
special provisions for these things?

Mr. Holtzoff. It does, but I think this 1s one of the

subjects that we have not covered here &as yet. Perhaps 1t

would have to be one of the matters that will be covered later.
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Mr. Medalie. That act provides for hearings in chambers,
does 1t not?

Mr. Holtzoff. Yes, it does.

Mr. Medalie. Then we could say nothing in these rules that
affects the juvenlle delinquency act.

Mr. Seasongood. According to thils, they may not be in
the courtroom?

Mr. Youngquist. The courthouse may burn down. That 1s
possible.

Mr. Seasongood. This refers to a matter of convenience.

The Chailrmen. I am reminded of the Hall-Mills trial where
they brought the plg woman down into court and put her on &
gtretcher. She was on the stretcher and testified for two or
three days. However, they were not sure that they could get
her there, and they contemplated holding trial and taking her
testimony in the hospital.

Isn't that proper under this constitutional provision?

Mr. Youngquist. If the jury is present.

The Chairman. With the jury and the judge.

Mr. Youngquist. I think it is proper.

Mr. Wechsler. Wouldn't that be made bY the deposition
provislon?

Mr. Holtzoff. In & certain town in Connecticut they hold
court in the town hall, in the common council room. That is not
a regular courtroom.

Mpr. Medalle. I just reminded Judge Crene of a case in
1938 in Albany where the court, the jury, and the attorneys

went to the hotel to get the testimony of & man who was in bed

whosaid he had pneumonia, which he dld not have.
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TheCheirmen. I think you have toO have that exceptlon
clause.

Nr. Seasongood. I don't think Wgo far as convenient'
is the way to express it.

Mr. Dean., Do we need any provision that it be in the
regular court? Wouldn't 1t be enough to say that 1t shall De
conducted 1ln open court?

Mr. Crane. That is much betlter.

nr. Wechsler. Why should this be 1limited to trials? Do
not pleas, arraignments, and hearings and the other things that
happen in criminal cases have to be conducted in open court?

Mr. Medalie. WNo. Suppose you come 1in at 4 o'elock in
the afternoon with your defendant and arrange for the pleading:
couldn;t you arraign him before the judge in his chambers and
then immediately walk out? Why should the judge have to take
the elevator and go Gown to the courtroom and have the janltor
open up the courtroom and just waste a lot of time? What 1s
the need of doing all that?

Mr. Wechskr. 1 should assume that in that situation 1t
is done at the defendant's initiastive, but there could be
situat ions where that 1s not the case.

Mr. Medalle. Suppose the judge 1s in one part of the
district and the court is not 1in session and the defendant has
been arrested? Then the district attorney wants the arraign-
ment and the defendant would not have any objection to being
arraigned where he finds the judge. He should be arralgned
wherever the judge 1s found. Way should everything bve held up

until the judge takes & trip to the courthouse?

nr. Weehsler. Suppose a defendant 1s in custody and the
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prosecutor wants to avold publiclty with respect toO arraignment?

They bring the aefendant to the judge's house and arraign him
there. Then he goes back to a place of detention and there is
no witness to the incident. I3 that a practlce that should be
encouraged?

Mr. Medalle. Well, the abuse of 1t should not be, but 1
think you sghould trust the judges tO take care of that.

The Chalrman. Aren't there qulte & certain number of
cases often on the equity side where you have to get the judge
at hils home occasionally? Aren't there corresponding matters
in criminal cases?

Mr. Medalle. Yes, fixing ball.

Mr. Longsdorf. And habeas cOrpus.

Mr. Holtzoff. And frequently argument on motions.

Mp. Dean. That 1s often done.

The Cheirman. Have we dispensed with (v)?

Mr. Seasongood. This says that all these other acts may
be done within or without the district. Are there any other
acts which shouldbe done out of the district?

Mr. Medalie. This is what often happens: A judge ccmes
fpom one district and sits in another. He has had his trial
and gone home; then there are motlons. It is easier for the
lawyers to go and see the judge than for the judge to come In
and see the lawyers.

Mr. Youngquist. Or send it to the judge.

Mr. Seasongood. or send a bill of exceptions to him.

Mp. Medalle. The judge having tried a case in June has

gone off on his vacation from New York to Vermont or Yellowstone



Park. In that case it should be possible.

Mr. Boltzoff. Then you have the situation of cne Jjudge
in a district.

Mr. Seasongood. I agree that it i{sdesirable that there
should be & lot of things that he could dc, but I am just
raising some of the questions because 1t saye here 'all other
acte or proceedings.’

Mr. Wechsler. How about sentences?

Mr. Holtzoff. That is part of the trial.,

Mr. Wechsler. WNo, I do not think it is; it 1s the
pronouncement of judgment.

The Chairman. Then again you may have the situation
where a man may be designated as judge in two districts. You
have to give him this power unless you get him going back and
forth a lot.

Mr. Seasongood. There 1s no question about the power,
but to say so broadly that all other acts or proceedings may
be done outside the district 1s something I gquestion.

The Chalirman. How about sentences?

Mr. Seasongood., They should be had in the district.

The Chairman. They should be had in the district.

Mr. Crane. 7Yes. They should be ned in the courthouse.
I cannot imagine a judge sentencling a man except in a public
cocurtroom.

Mr. Robinson. How about inserting the clause "1l pro-
ceedings which require the attendance of the defendant shall
be conducted” and so on?

Mr. Holtzoff. I think it is a good solutilon.
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Mr. Longsdorf. It sounds good.

Mr. Crane. How does thal read, Mr. Chairman?

The Chairman. "All trials upon the merits and all
proceedlngs which require the sttendance of the defendant.”

lir. Wechsler. We do not need tpials upon the merits.”

Mr. Robinsom. Maybe not, but don't you think it is &
good idea to state that?

Mr. Holtzoff. EKow are you changing this?

The Chairman. 'All trlals upon the merite and all other
oroceedings which requirc the attendance of the defendat .”

Mr. Roblnson. 'Shall be conducted.”

The Chairman. "Shall be conducted in open court."

Anything further on (b)?

Mr. Robinson. 1 think 11, 12, and 13 are sefe. We have
not been able to find any objection to that.

Mr. Holtzoff. I do not think any objection has been
made to this amendment which you have just adopted.

Mr. Orfied. What do you mean by the rule “"on the merits”? \

Mr. Holtzoff. I do not think you need that at all.

The Chailrman. Isn't that meant to eliminate motions? /

Mr. Seasongood. What about a trial?

Mr. Holtzoff. Or former jeopardy.

Mr. Crone. It says "all trials.”

Mr. Wechsler. I think it was intended to mean defaults
in the casec of the civil rules.

Mr. Medalle. I think you ar safe there.

The Cheilrmen. Anything on (c)?

Mr. Robinson. Lins 1& sounds a 1ittle strange ln criminal
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proceedings. If you have suggestions for modifying it 1
would be glad to have them.

Mr. Holtzoff. Line 1& should be changed. There 1s no
final process tc enforce and execute judgments.

Mr. Medalie. What about commitments?

Mr. Holtzoff. We use judgment and commitment.

Mr. Medalie. You mean that 1s a matter of just routine?

Mr. Holtzoff. 7Yes.

Mr. Dean. They may not use it next year. That 1s
possible.

ir. Boltzoff. I suppose it is all right, then.

The Chelrman. We come to (d).

Mr. Holtzoff. I have & questicn on (d). I do not think
it 1e applicable to criminal cascs. We do not now scrve judg-
ments, and 1 hore that we will not change the practice.

Mr. Medalie. They &o not serve orders, either.

Mr. lioltzoff. I move to strike out (a).

tir. Medalie. Yes. I second the motion.

The Chairmsn. All those in favor cf the motion =ay aye.

(There was a chorus ofagyes.)
The Chairman. No.
(There was no PESDONSE . ) S
3 The Cheirman. It is car ied.
Mr. Roblnson. It 1s possible to draw an altcrnatc draft.

The Chalirmen. WC are not heartless cn the repcrter,
because, as you remember, he expressed the idea 1in advance at
the opening of the nearinge that he put in there meny things

s

to bring them to our attention.
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Mr. Medaslie. Why tell lhe judge he ha ve an oral

153
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hearing?
lir. Lonsasdorf. Tren without a hearing.

g
Mr. Medalie., Why say anyt
fhe Chairman., We cannot dispense with both the oral

argument and with the menorendum without deletin

of the defendant,can ws? He has got to listen toc oral argu-
ment or read & written memorandum.
L.v. Seasonpood. I do not see why you want this rule,

I think the judge is better off if you get up and make your

k] Y

cral ercument. Some may take five daye and then you teke six
days for your renly and then it aomctimes runs on into many
wecks instead »f getbing up and making your argument right
there.

{ir. Crane. I think there lg somethingin that. I do not
thinic a judge should requlre by order that matters be submltted

o

to him without & chance to see them and have then exnlain thelr

Some appellate courts throughout the country are dead

fd1)
[

et against hearing oral argument, and they always make a
mlstake by not doing 1t, because I think that Lhe purpose of
the court is to be seen as well as to be heard; to listen and

r the arguments.

[ay]

ne

ot

Personally I do not like the idea myself that all e judge
has to do ls & lob of paper work and that he can do 1t 211 by

himself. I think the tendency should be the other way around,

This 1dea that you have not got the time is just so much bunk

.

in many casesg, althousgh not in all, of course, 1 think that

when lawyers want to present & maetter orally they should have
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the right to do so.

. Yedalie. Then you draw away from the practlce in

=

civil cases, in New York County, for example.

bda)

¥Mr. Crane. That is just an abuse.

my. hedalie. The lawyers &8re satisfied with 1t.

Mr. Crane. No.

Mp. Medalie. They do not want to make oral argument.

Mr. Crene. They are scarec to death of the judges.

Mr. Holtzoff. I am wondering whether ve need Rule To
at all.

Mr. Youngquist. That is right.

Mr. Holtzoff. I doubt whether we need it In criminal
proceedings. In civil cases it ls deslirable to have motion
days because your Case may be pending over o period of six
months or a year; but in criminal cases there are very few
motions and you can clspoee of them gquickly.

ir. Medalie. There may Dbe rew motions in each case, ut
there are always a number of motions in connectlon with a
criminal calendar. You will probably have a large number of
motions. If you have & criminal calendar say of 200 caseg In
the district and 1f the court is in session at least one day
a week, you will havc & long calendar of motions.

My. Holtzoff, Bub you have in mind the Southern District .
of New York. {n the other hand you take the country court

where indictments are round today snd trials commence tomorrov.

Then there is no opportunity for a motion day.

The Chairman. Therec 1S no problom there because your judge

has to have his civil motions taken care of, and he can combine
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them with the criminal motions.

Mr. Holtzoff. There would nct be the interval between
the indictment and the trial In country places that there is
in the large citles.

Vr. Medalie. Whatdbout cases where there 1s such an
interval, even in aparsely populated districts?

Mr. Holtzoff. Well, I do not see any harm in it.

Mr. Younzquist. I do not think we need 1t.

¥r. Dean, I move We strlke it out.

My, Medalie. I second the motion. |

Mr. Longsdorf. Why goesn't Rule 83 cover 1t? /

Mr. Holtzoff. I think Lt doecs.

Mr. Wechsler. 3% provides only for local rule,

The Chairman., The motion is that Rule 78 be eliminated.
211 those in favor of the motlion say aye.

(There was a chorus of ayes.)

The Chairman. Opposed.

(There was no response . )
The Chairman. The motion is carrlied.

Rule 79.

RULE 79

Mr. Robinson. I would llke to ask the committee at this
point to hear lr. Tolman with regard to the assistance that
the commlttee may have from the Administrative Office and
some obhers who are keeping in touch with these matbters. I
think it would be of great advantage to the commlitteec to hear
from Mr. Tolman.

The Chairmen. Yes.
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Mr. Tolman. I would like to have the permission of the
committee to consult with perhaps some of the clerks of the
court and with Mr. Chandler on the advisability of this rule
dealing with the criminal docket and with the criminal order
book.

We have had & great deal of trouble with this order book,
as it is provided for in Civil Rule 79. There seems to be
very little practical reason for keeping that book, because it
is a very expenslve thing. You have photostatic machines and
make copies of the several orders, and they run into quite an
expense with respect to the machines and the photostatlc work.
The orders are kept Dby the clerk and there ls a tremendous
amount of time taken 1D with 1t and 1t is quite expensive.,

I think that the Administrative Office 1s hopeful that
some time they can persuade the supreme Court to take out
79(b), and I think it would pe unfortunate to put in a similar
provision for criminel cases wlthout considering the matter
very carefully.

In other words, we are asking that we be allowed to con-
sult-about it and consider the present rule and make some
suggestione on the subject.

Mr. Youngquist. I meke that motion.

Mr. Seasongood. I second 1t.

The Chairman. Those 1in favor of the motlion say aye.

(There was a chorus of ayes.)

vr. Holtzoff. I would 1ike to call attention to 2 minor

point in line 479(2) and suggest that jnstead of providing for

the Attorney General that 1t now should be the director of the
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Administratlve Offilce, because the civil rules say the
"attorney General” because the civil rules were adopted before
the director'!s office was established.

Mr. Medelie. It should not be the attorney for one party.

lr. Holtzoff. That 1is one reason why the Administrative
0ffice was established.

The Chalrmen. The words "Attorney General" come out
end substitute "Divector of the Administrative Office'.

Mr. Holtzoff. I thinkthe last sentence on that page
should come out in view of the action which was taken yesterday
on the demands for a jury trial.

Mr. Medalie. May I ask whether there 1is any uniformity
at 2ll in the keeping of records Iin criminal courts in the
varicus districts?

Mr. Tolmen. I think not. I think there is no uniformity.

Mr. Medalie. I do not have any doubt fromwhat I have
seen in the Southern District that they have simply continued
the system they started when there was no criminel business.

Mr. Tolmen. That is correct. The dockets in our criminal
cases particularly are very difficult to understand. On visits
of our representatives of the Administrative Office which they
make to the courts they try to find out what the state of the
court dockets is and examine the book entries. Our eXperience
has been that they glve you practically no information at all.
You can find out very little from them.

Mr. Medalie. We keep 1t as it is and put it in the
appeal book and let the Circuit Court of Appeals guess what

it is.



Mr. Youngquist. That last sentence that Mr. Holtzoff
referred to should be changed to this effect: "that if the
jury is walved" and so on.

lir. Seasongood. I think that wvhen any criminal procedure
case 1s to be tried the clerk shall enter the word "jury"
on 1it.

The Cheirmen. Isn't that excluding the normel whereas
you might put it in the reverse? Say it where the jury is
walved.

Mr. Seasongood. I think they like to have all the jury
cases noted stating that 1t is a jury case.

Mr, Holtzoff. The nonjury case 1is the exception, It 1s
assumed that they are all jury cases,

Mr. Seasongood. That is what I had in mind.

Nr. Medalie. May I ask whether or not anybody has
developed expertness like an accountant in relation to the
keeping of court records? It is my ilmpression thet the metter
of court records is something that Is impcrtant, and the method
of keeping them is just archaic and something carried over
fyrom the time they started it around 1850, or whenever they
did. They continue the same method without any attempt belng
made to develop a sclentific system.

Mr. Tolman. I think that is so, until very recent years.
The Administrative Office requested the Bureau of the Budget
to call upon sone representative clerk's offices. This was
last year. As a pesult of that the representatives of the
Bureau of the Budget have made & careful study of the flling

gystems and of the docket systems and the metheds of reproducing
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records and have made & careful report.

One of the suggestlons was the use of microfilm instead
of the great bulky files for keeping those records. The
Administrative Office will give careful consideration to that.
It is to be brought up also at the Judicial Conference and we
w11l be able to do a great deal toward improving that parti-
cular thing.

However, you are correct: There has becen no scientific
study at all.

Mr. Medalie. Heve any of these scientific sociceties like
public accountants been consulted?

Mr. Tolman. No.

Mr. Medalie. I think that would be helpful. They have
a better idea of how to organlze matters of that sort than a
grcat many other people, belng experts in that line.

Mr. Tolman. That is & good 1idca.

Mr. Youngquist. T would suggest that we leave in these
rules these matters just as wide open 4as we can, because 1n
time the Administrative Offlce will have this nicely worked out.,

Mr. Robinson. In that connection I would like to know
whether the committee would extend the same invitation to
authorizing the reportsr to recelve from Mr. Chandler and the
ndministrative O0ffice hie assistance with reference to
orobation and othsr matters coming under his narticular office.
iy, Youngquist. I sC meve.

Mpr. Toltzeff. I egecond the motion.

The Chairmen. All those in ravor of the motion say ajye.
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of ayes.)

The Chairman. Shell we leave this last centence to be
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Mr. Holtzofl Well, this contract requires that these
reporbers take all criminal cases vhethier the parly crders the
transcript or not, but in most dilstricis you do nobt have such
contracts because che volume of business does not amount to
very much.

Mr. Grane. I mean in civil cases. Therc are reporters to

civil caseg?

&
Sy
[
Y

Mr. Holbzoif. The pariies have to pay the reporter and
they make thell own arrangenents.

ir., Crane. They do?

Isn't it a questlon rather that there
should be a stenographic reporter of all criminal proceedings
and that & transcript should be made avallable toc the defendant
in some way by being taxed as part of the costs? I think it is
most unfair to nave thls sort of thing. You get some poor
fellow and the judge has complete liberty tc sey what ls in
his mind, and it is one ol those things where the man has no
remedy.

Mr. Crane. Mey I ask whether there Is any umoney for this%

Mr. Youngqulst. Well, he doces not recover hls costs.

Mr. Medalie. He does not.

Lr. Holtzoff. Here is what happens: for instance, - the
Southern District of New Yorw there are & large number of trials
which are not reported. The result 1s that there 1s no oppor-

tunity for appeal except on matiers which appear of record. In
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many cases wihich are reported the defendant appeals in forme
pauperis, He 1s able to get thne transcript.
f\ »

We often get requests [rom defense counsel teo—see—if* we
capnot Go anything about 1t. At times we used to order &
transcript for the government and then furnish it to the
defendant so that he could apgpeal. However, the Controler
General has ruled that we cannot do it. So we are in a
difficult position as to that. I think it iz a subject that
calls for legislation.

Mr., Crane. Yes. cu should not let the thing go by with-
out saylng something about it.

Mr. Holtzoff. The subject requires legislation.

Mr, Seasongood. Wny shouldn't it be reported by & steno-
grapher designated by the court and taxed as part of the costs?

Mr. Medalie. 7You have & difficulty there.

Mr. Holtzoff. You cannot do that.

Mr. Medalle. In districts in large cities such as New
York and Philadelphia before they start an important criminal
trial there 1s a discussion in advance of the trial. The court
aske counsel for the defendant, 'Are you getting & reporter?”

Then you go out and get bids as cheaply as you can &and
bring in your own reporter.

Mr. Crane. My God. What a situation:

Kr. Seasongood. I do not think you should have & situa-
tion like that. leybe they may bring in a defendant's reporter.
The court should have the control over that situation as to
who shall report the cése.

Mr. Cranc. I think he should be an official.

Mr. Holtzoff. Yes., Thet would take legislation.
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Mr. Seasongood. In our court the court designates a
reporter to take all cases and charges $4 a day per dlem for
each person for attendence and a certain amount for transcript.

Mr. Holtzoff. I do nol think that the Suoreme Court would
pass a rule requiring the government to hire official reporters.
It takes legislation to do that.

Mr. Seasongood. The court designates someone to take &all
civil cases.

The Chairmsn. Isn't this a matter that we should submlt
tc the reporter and ask him to confer with Mr. Chandler and
others in connection with the other rules and then come back
with a rule?

Mr. Seasongood. I am only suggesting to the conmittee
whether 1t is desirable for all cases to be reported and by
request to be tpenscribed and that the defendant be given a
copy to be taxcd as part of the ccst. I think that would be
helpful.

Mr. Dean. I think that would Dbe helplful, but whether we
canaccomplish it or not, I don't know.

wr. Medalie. As a matter of fact, 1f there were a rule
on it prescribing official revorters theControler General would
have to change his rule. Under the present rule there 1s no
obligation on the part of the government.

Mr. Younggquist. I would not say that all of the testimony
should be taken down. Wwouldn't it be enough in only those
cases which were taken at the request of elther party? 1In a
good many cases 1t may not be necessary.

Mr. Seasongood. In a greal many cases defendants do not
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nave any lawyers. What is the harm of having 1t taken down?
fhe ccurt stenographer is there when the court is in session,
and he can just as easlly take it down. You do not have to
write 1t up unless there is & request that 1t be written up

The Chairman. Mr. Tolman tells me that it 1g on the

5 . N .
r\.. Y \\_;‘"}l“(LQ R Y [ A

wgenda and will come up for ai asion two weeks hence. Ferhaps
the reporter can get some light for us from thal and cocnfer
wilth Mr. Chandler and come vack with a rule.

Your motion is, Mr. cagongood, that 1t be the sense cf
the commlttee that all criminal proceedings be reported by
an officiel reporter?

Mr. Seasongood. A reporter named by the court and that
the defendant on request be furnished a transcript to be pald
for as & part of the cost.

Mr. Medalie. I oppose the last part.

Mr. Seasongood. Suppose you are a poor man who cannoct
afford to buy a transcript and yet not be in forma pauperic,
Mr. Holtzoff says that 1f he 1s nect in forma paugeris, he does
not get & transcript. He cannot appeal without a transcript.

Mr. Medalie. There ls a different question after a trial
has been concluded. In many trials lawyers do not order a
transcript of the testimony. As far as I am concerned I wiil
not try a case unless the cllent 1s able to pay for a transcript
of all the minutes, because I vealize the handicep I anm under
in not having it every nlght to use.

The Chalrman. You &re referring to day COpy.

Mr. Medalie. Yes. Your provision refers to the run of
trials andé furnishing that copy.

Mr. Seasongood. No. 1 mean that he takes 1t down &svery
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day and then 1f the defendant wants it for hils appeal and
presents the matter to +he court he should have the right to
have it written up and have it taxed as costs.

Mr. Holtzoff. That is a nart of the coats? That does
not mean anything as far as the government 1s concerned,
because costs are herdly ever collected from a defendant.

Mr. Seascngood. Can't we collect from the government?

Mr. Holtzoff. We cannot collect that from the defendant.

lir. Youngguist. There 1s no provislon for taxing costs
against the government.

mr. Holtzoff. If you provide for that, it is goling pretty
fer to provide that the defendant may demand coples of the
minutes. I think that 1f he doss not have enocugh money to
pay for the minutes he should have them or make a showing and
give‘a reason to the judge why he wants them.

Mr. seasongood. That Is enough.

Mr. Wechsler. If he wants to appeal, that 1is enough.

mr. HEoltzoff. Yes, If he ss asking for an appeal, but

-

1 do not think he should be allowed to asik I'or the minutes as
a mcmento.

Mr. Longsdorf. I do nob think he should have 1t cven 1f

he wants ©
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pays for it, wilthout showing the

o

probabillty that he will be successful on appeal or that ke
nhas an exceedingly good chance of success.
Mr. Seasongood. I do not think jyou could show that Lo
the Jjudge.
lr. Crane. I think you are getting toward a gituation
In the United Statcs with our incrcase in litigation and getting

s¢ closc together that we are really 2ll one. 1 think we have



o
&

6] P
0 3 . 1 i I | 43
4 o 43 o i) (] 43 i (o7
© =4 c o« £q [N ] o ol [a¥] ..H.
o & ® &3 4 ! <3 4 0] m O 4
i 4 3 &4 e 3 @ Q o +3 19} —1 53 £ © A O
) g = ) o) A3 Q o = o 2] 1 R Q © £ 2]
£4 . fiy e 1 R = S O 3 4 W 24 W ) E) Yy S}
50 Sy A4 Q2 . 43 +3 © (3} (9} 43 <3 42 23 ol
o) 0 3 ¢ ) €2 S O L1 ) © e ] o o = W o & 24
9 o ) S B IR B = 43 Qg 9 A o3 o ¢ S g n) P
0] 4] e 0] o] 42 8] a3 ® © oy a +2 0 ®] -~ 4 3 Q
42 + O = 3 0 w %] — (w 3 0! 4 O o vL
o) ) Gq - 3 o} e 5 o) o - o 0] O y O Q o
O O 4 4 ord = t— o 2] 3 ie] 4 - o3 =g Gl + O +2 wd
Gy 9] : O (o =] o) 0 £ 49 © & ) 9] =3 3 9] 9] <3
o 42 3 33 ) i} w & 9] 0 =3 7] 43 e o] 3 © © Ko “
© (o O & 2 @ o -4 ® 9] oo &4 ~ @ fiw] o 0 0 e o] o
Mg 3 = - B R e D 4 B 0w a o> o
4 » Q 32 =] P P ) £4 o) oy o] 2 <2 ) ey 2 £4
0 8 © . ° o} ) 2y W9 K] Q o] 0 O 4 =3
- o} in ] £q o > Gq 9} g W 4 3 o 42 0 LY - o N G
4 o] o O O W o m A +3 © -t 4 ord od 0 3 © 6] o8
= O] Gy ] 4 0 k 3 Q A3 o e O & — o Rw! @) W !
@ - £ 2 I ] g i3 — ] 3 42 93 A2 84 + o & )
= © 2 ] y w o 0} oed o O e =) [0} e [S) @ o Gy
0 ™ 0y 3 O o} 42 . 3 g 2 o ard g o 3 0 0 3]
o £ J g ) 4+ 3] 0 © o O 3 e 3 0 ord Gt ] o Q o]
RE -3 £ (97 = 4 W @ 3 9] & O] (&) A3 9] ® W o]
O 3 © () o3 O] 4 $4 o 3 03 o 13 24 49 A3 4 wd
1) 3] o2 0 24 9] o) [ P = < O o © 9] ) e IR] -1 )]
42 B ) = a3 Ko ot @ o b 3 o) £ 4+ = Sy G 4
] Gy R ] i) 0] D 43 tq 3 < ord q St 0 @] 12 A 0] L3 >
o o} | 3 K ord 42 A3 > G . Gq 0 5] b e} O o ] 117} o
»d B R T S Y O\ - BT B P R ) b - &
T - o «d )] 3 ~ 2] I B W = 3 + 3 i 42 2] ¢
© O £ £ e ] +2 . 4 4 3 o o [y} 3 O 43 wd 2
%} IR ] o O +3 o o o ] 5 o) 24 o] + 0 = 3 IS o J
3 o ~1 o ey &4 a g > @ 3 o] © i + 1 4+ o
Q £ = i Gy O <3 o £ 3 A 0T 3 3 Q0
£ o] £4 43 5] t ¥4 o) 10} 43 o) R ® 4 W £4 o o 3 w L
Q ot @ P ju] %] £ o o] £4 (] 4+ 3 o 3 © . e W
3 3 4 (0] <3 o Q 0 ) bz 42 43 1 2 o4 i o 3 Q Q
o2 £4 o3 + S . o] (&) W O - © 2 5! ] o] (o} — 4 0 $4
- o] 9] 3 3 W 3 + o o] o 3 <3 ot o] P & @ . &4 ©
= 2 4 4] Q < o © =3 ot < & 42 15 0 8 Q O . 4 3 oy £3
© O 42 = A3 ] o o W 4 O fay} £ o £ (9} K] o pe =) 4
+3 £4 4 [0 &4 &4 - &4 &) -3 4 g a o) @ O o O O 1
0 o o} Mo T w3 > = © M 0 Gy 3 P o3 4 e 0 o g ™y t e 2
P o A3 £4 Gy o] Go] 3 R& o3 2y —4 4 22 43 43 £ © £ o <3
2 - = O © & 0 £y 43 5! © O o] s £1 & O o 4
) © e o ) 3 - = o ®) = o 42 ~ 3 o o) 4 o) e} -
o3 &4 g B Q ] £ =] &4 orS B 5 0 =3 g o o o @ e
a3 2 "3 = = © ® <1 [5) 5] & . o O " 3 42 £ > Q £ &
+3 — O ] 3 ) o ~ o o ; o] o3 oy A~ o] O el O a < 0 q
© ] o] £2 = ~ < el £y - 97 = - Q O o [5) w0 L2 £ &
80 1] o = 3 - a3 a3 © O 54 L3 +2 (o] @ 8] e - 43
= o o 3 3 4 ey £4 . Kol Gy o 43 © o) 9] & % ) oy 1 £4
O a3 =] a3 - @ 2 1 L 4 S ] - 43 W i = & - ed £ E -3 : 3
43 o &y ] o ®) o Q £ 3 & o K 3 - G
<3 o] o £4 o] a (6] o] e} O o) 2 i) e 4+ 43
4 - & (o) W O ) o} O d Oy = a3 s O 3 al ] o]
O 3 ~1 3 &3 > tos) + Q +2 ) 5 © o4 +2 o O -1 ) £33 <3 S
2] Yy i £ + b} o~ w0 o 52 &4 3} 19 ER 3 42 P 43 > 3 43 o3

(98] 4
[qV]

.
Ve

4

defendan



¢-

T gm
[ RN

ca

-
H

b

4

o

i

'3

e 2

et e

Cc

,

o]
-

RF)

04

L
4
L

&~

5
2
0

FTSIS HEgeY

4

T
1i
¥
-
'
-

I
M
i

aQ

I
dad

- -
R
.

SRR N
POEALVLI SOEENS SN

e
ol aas

A g

ii}
(e |

~

i -

-,

17
blw

LEe

-~

Q

'y
(850 ¢

2
4

e




ol
owens

Oe
fls.

Cyl.
10.

ro-
porter.

olb

Mr. Holtzoff. That happens as & matter of convenlence that
the officlal reporter in civil cases will also report criminal
cases.

Mr. Longsdorf. But appointed under the suthority of thse
civil rules.

Mr. Holtzoff. Yes.

The Chairman. Well, we know the sentiment of the com-

Y
mittji}/’Rule 81, gentlemen.
RULE 81

Mr. Robinson. This rule 1s tentative.

Mr. Crane. Excuse mé, Mr. Chairman. It 1s necessary that
1 leave now. 1 am very glad to nave met all of you gent Lemen.

The Chairman. What about this sclre faclas?

Mr. Robinson. 1In working in this Rule g1 it hes applica-
bility to the civil rules provision. We put it in just for
that with the consideration of possibly striking it.

Mr. Holtzoff. gcire tacias is used in criminal cases for
the purpose ot forfeiture of bail bonds.

Mr. Medalle. Thaet is the only use.

Mr. Longsdorf. It is abollshed in the civil rules.

Mr. Holtzoff. In soms districts they enforce bail bonds
in clvil cases; in other districts it 1s regarded as a part of
the criminal proceeding.

Mr. Orfield. There is & Supremé Court case calling it a
criminal proceeding.

Mr. Wechsler. I would think that in a procedure to for-
feit bond that such 1s a civil proceeding. I think that is one

instance where I would be prepared to make & positive judgment
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and say that 1t 1s a civil one.

Mr. Holtzoff. There is one advantage in the writ of
scire facias. It 18 a summary proceeding and you do not have
to bring suit on the bond. It brings the bondsman in and if
he does not come in you forfeit the bond summarily.

Mr. Medalie. You have got to have a section on bail.

Mr. Holtzoff. Yes.

Mr. Medalie. That would supersede it.

Mr. Seasongood. Did the Supreme Court say it was criminal?

Mr. Orfield. They called it such forty or fifty years ago.

Mr. Youngquist. Then I do not see why we should say it is
civil.

Mr. Robinson. Do you want to delete mandamus?

Mr. Holtzoff. The civil rules delete mandamus.

Mr. Robinson. The civil rules do abolish it. Do we want
mendamus in the criminal rules?

Mr. Medalie. The only mandamus I know of in connectlion
with a criminal case is & mandamus from the circult court of
appeals to the district court to try a case or dispose of 1it.
You cannot get a trial and you want to get the trial or the
alternative, which in your case is a dismissal of the proceedings
because the district attorney does not want to try the case.

Mr. Seasongood. Is that a mandamus?

Mr. Medalie. It orders the district court to try the case
or dismliss it.

Mr. Youngquist. They did that in the Madison 011l case.

Mr. Seasongood. It is a civil proceeding.

Mr. Robinson. It is a question whether the abolitlon of

the mendamus by the civil rules is a matter which we must consider
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Mr. Waite. Why should we say anything about it at all?
I think 1t 1s wise to strike it out.

Mr. Longsdorf. I second the motion.

Mr. Seasongood. Mandamus is a civil proceeding. There is
no sense in abolishing it in the criminal rules. It exists or
it does not exist.,

Mr. Robinson. It was put in here for the committee's
information. I am only inquiring for information, as Judge
Crane said.

The Chairman. What about removed proceedings? Does any-
body say that we should not say anything about that? Does
anybody say mandamus is a criminal remedy?

Mr. Medalie. I ran across several removal cases. There
was a case started in the state court and then removed to the
federal court.

Mr. Youngqulst. A criminal case?

Mr., Medalie. Yes. There were cases of prohibition agents
shooting persons.

Mr. Waite. The use of mandamus plays a very important
part in Michigan practice and I would hate to Just abolish 1t.

On the other hand, I do not think that we need to say that it
still exists. I think our obJect should be to just let it alone.
Mr. Holtzoff. This would not abolish the procedure. It
means that the relief heretofore obtained by the writ of mandamus

can be obtained by motion or appropriate action under the prac-
tice prescribed in the rules. Wouldn't that meet your objection?

Mr. Waite. I have this sort of thing in mind. A judge
of the Recorder's Court in Detrolt dismissed & great number of

prosecutions on the ground that the evidence had been secured
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by unreasonable search. Under our statutes the argument was
made that the search was reasonable, but there was no way for
the state to appeal. So what the state did was to go to the
Supreme Court for a writ of mandamus ordering the trial judge
to restore those cases to trial, and it worked.

Mr. Holtzoff. We mandamused a district judge some years
ago to bring s case to trial.

Mr. Seasongood. But is it a criminal procedure? You
order a particular criminal case to proceed just like an
injunction, but an injunction is a civil proceeding.

Mr. Longsdorf. Yes, it 1s a civil proceeding. I got the
impression that has been positively declded by the federal court
that when mandamus came out of the circuit court of appeals it
is always more of an ancillary right necessary to the exercise
of the jurisdictlon of the circult court of appeals. That juris-
diction would not be exercised until the case is brought and
decided upon. If I am right about that then the use of mandamus
pertains to the circuit court of sppeals and we have nothing to
say about 1t beyond the possible exception of appellate rules.

Mr. Medalie. What happens in a case llke this: A defendant
is awalting trial for three or four years and wants a trial or
wants a dismissal? Where does he go to direct the district court
to try his case?

Mr. Holtzoff. He goes to the circult court of appeals.

Mr. Medalie. Then you have got a provision for mandamus,
haven't you?

Mr. Dession. Yes.

Mr. Holtzoff. These are rules for the district court.

Thls abolition of the writ of mandamus would not affect the
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mandamus issued by the circuit court of appeals. That 1s the
way the corresponding civil rule has been construed.

The Chairman. Do you know of amy other place where mandamus
is used by a district judge in a criminal case?

Mr. Medalie. I do not belleve anywhere.

Mr. Youngquist. You mean in the district court?

Mr. Longsdorf. ©No, they have no mandamus power except in
the District of Columbia.

N
Mr. Dession. In order to bring the matter to a head I move‘§

i
H
{

that we strike out (b) and leave the question of scire facisas }
for the bail bond rule. |

Mr. Dean. 1 second the motion.

The Chairman. All those in favor of the motion say aye.

(There was a chorus of ayes.)

he Cheirman. Opposed.

(There was no response.)

The Chairman. It 1is carried.

(c). Removed proceedings.

Mr. Longsdorf. I would like to make this observation about
removed state criminsal proceedings which can occur and have in
some times. There are still state prosecuticns and 1t seems to
be obviocus when that state criminal proceedlng 1is brought into
federal court by removed proceedings why the federal court is
to apply the state criminal law. I think we should be very
cautious about saying how this is done. I mean in the same way
as if it were begun in the federal court for a federal crime.

Mr. Holtzoff. They follow federal procedure today.

Mr. Wechsler. It 18 quite a complex study and I think 1t

should be studlied in the light of the decision on removed
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criminal proceedings.

Mr. Orfield. In a removed case you apply the state sub-
stantive criminal law. It would not follow state procedurs.

Mr. Longsdorf. I wonder if you have any statistics about
the number of state criminal proceedings that were removed.

Mr. Holtzoff. Very few.

Mr. Medalle. Under the prohibition law there were some in
which prohibition agents shot people.

Mr. Holtzoff. In prohibition days there were some but we
get very few now.

Mr. Dean. You get them in murder cases where a federal
agent 1s involved.

Mr. Medalie. Yes.

Mr. Holtzoff. Yes.

Mr. Medalie. The case of Marshal Nagle.

Mr. Holtzoff. ©No, that was habeas corpus.

Mr. Medalie. But it should have been done that way.

They took the short cut by habeas corpus.

The Chairman. Let us get back to this.

Mr. Medalie. I understsnd that we want to find out whether
federal or state practice applies. 1 take it that as suggested
by Professor Orfield that the federal procedure would apply.

Mr. Orfield. There are cases in which they rule both ways.
Some of them suggest you take state substantlive law and then
federal procedure.

Mr. Medalie. Can we without violating the Constitutional
rights provide that federal procedure apply?

Mr. Holtzoff. Yes.

Mr. Medalie. I think so myself.
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Mr. Seasongood. We are only concerned with the procedure,
not substantive rights.

Mr. Medalie. Why can't we make then a provision that we
want to get?

Mr. fdoltzoff. I think we could.

Mr. Longsdorf. I think we should be extremely careful.

Mr. Dean. You have a practical problem because the state
prosecutor is a man who comes in and he 1s presumed to be
familier with the state procedure, and if we depart too much from
it it may be difflcult, to say the least.

Mr. Holtzoff. I think it would do the state prosecutor
good to learn the federal procedure.

Mr. Youngquist. We are going to make it so simple that
even the state prosecutor can learn it.

The Chairman. Make it so simple that perhaps he will want
to stay in the federal court.

Mr. Medalie. The judge knows all the state law and the
procedure.

Mr. Youngqu st. I beg your pardon?

Mr. Medalie. The federal judge knows about the state law
and the procedure. That is the law, isn't 1t?

Shouldn't we have a suggestion to leave it to the reporter
to put in words "these rﬁles apply so far as they may"?

Mr. Seasongood. I think you have to go further than that.
That does not mean anything.

Mr. Dean. I would like to suggest this with reference to
the removed cases. In two or three leading cases where thils has
occurred in the last fouf or five years, we may get some light

from the district judge and the prosecutor. In a murder case in
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Memphis in 1935 it went on for several weeks, and it must have
been quite a headache as to whether they were proceeding under
federal or state procedure. I think that the district attorney
and the court could throw some light on that.

The Chairman. This will be referred back to the reporter
to get information on that.

Mr. Robinson. The general sentiment of the committee is
that it does apply to removed cases?

The Chairman. The general sentiment of the committee is
that federal practice should prevail.

Mr. Robinson. Is that correct?

Mr. Longsdorf. Yes.

The Chairman. The District of Columbia. Sectlon (d).

Mr. Longsdorf. Do we want to include the 1lnsular courts
as well?

Mr. Seasongood. All of those courts that are named,
Chine, Alaska, and all the others.

Mr. Medalie. This may be unnecessary 1ln view of the
specification of the court to which the rules are to be
applicable. I think it should come at the beginning.

Mr. Seasongood. That is what occurred to me, referring
to the specifications in the first or second rule.

The Chairman. Why was this in the civil rules, Mr. Tolman?

Mr. Tolman. In the District of Columbla there is a
difference in terminology. The judge in the distrlct court is
a justice. You have to make that distinction.

The name of the court of appeals is different. Instead
of being a court of appeals for such and such a circuilt, 1t

is known as the United States Court of Appeals for the District
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of Columbia. It is really a technical distinction.

Mr. Holtzoff. I think 1t was put in at the request of the
Bar Association of the District of Columbia.

Mr. Youngquist. I think the latter half of this should
come out because this particular rule deals with district courts
only, not with courts of appeals.

Mr. Holtzoff. we put in appellate rules.

Mr. Seasongood. Maybe we should bracket every instance
where we have reference to the court of appeals so that we may
know whether it goes in or out.

The Chairman. Yes,

Rule (e).

Mr. Wechsler. T Suggest that you do not retain that unless
there is some Frovision in the rule in which there is this
incorporation by reference to the state law or until the state
law is declared to be applicable.

The Chairman. What is the reason for this, Mr. Reporter?

Mr. Robinson. the same reason that you have in the civil
rules. That is to the left. It 1s g question as to its
applicabllity to criminal cases.

Mr. Holtzoff. In the clvil rules this was necessary
because the rule as to provisional remedles contain the state-
ment that the law of the state shall be applicable in federsal
courts.

Mr. Youngquist. Has it any place in the criminal rules®

I do not recall any occasion for it.
Mr. Robinson. What about it, Mr. Dean?
Mr. Dean. I am not sure.

Mr. Medalie. Suppose we pass that question until we see
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whet is proposed by the reporter. I think we should reserve
declsion on that until we see what 1s in our rules.
The Chairman. Then if there 1s any reference in our rules
to state law, this will be eliminated. /
Mr. Wechsler. Yes.

The Chairman. Rule 82. /
RULE 82

Mr. Youngquist. When the law of the state is referred to,
does the law include the statutes of that state and the
ordinances and local regulatlions?

The Cheirman. No. They are subject to proof, aren't they?

Mr. Seasongood. The law includes the statutes. Whenever
the law is referred to the word "law" includes the statutes of
the case.

The Chairman. How about judiclael decislons?

Mr. Youngquist. It should go to enactment.

Mr. Seasongood. Does that take in judiclal notlce?

The Chairman. What do you have, Mr. Reporter?

Mr. Robinson. Strike out "construe®. That will serve the
purpose.

Mr. Longsdorf. 1Is it statutes and decisions of the state?

Mr. Roblnson. That is satisfactory.

Mr. Medalie. Is that a correct definition that the law of
the state may not be covered by statutes or judicial declsions?

Mr. Longsdorf. You will never adjourn 1if you go into that.

Mr. Seasongood. If you make a statement that they never
include municipal enactments and regulations haeving the force

of law, then we will come back to, do we need to discuss them.
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The Chairman. Let us pass it and make a note of it.

We have Rule 82.

Mr. Medalie. What 1s the need for that rule?

Mr. Holtzoff. It is in the civil rules.

Mr. Medalle. What is the applicability for this?

ihe Chairman. You are going to find out that it comes up
in the minds of members of Congress that something may be done
to take a man away from home and try a case in which he is in-
volved. It does not hurt us any and I think it is desirable
to have 1t in.

Mr. Wechsler. I have this question. Are we satisfied that
there is nothing in the immediate future in criminal procedure
that should be touched by these rules within the 1limits that the
Constitution may permit them to be with respect to venue?

Mr. Robinson. What do you have in mind?

Mr. Wechsler. I have thls generalproblem in mind: I think
it is an abiding problem in criminal cases that the law of venue
1s controlled by the substantive rule as to where the crime was
commltted. In criminal courts you are dealing with contlnuing
crimes like consplratorial crimes committed over a broad terri-
tory sometimes, and the consequences are that you have at least
a general question as to the propriety of grouping defendants in
many large-scale transactions.

I do not suggest that this 1s a problem that would yield
itself by rule, but I do suggest that it may catalog an important
problem in connectlion with criminal procedure in our federal
courts, and 1 state that that problem 1s one of the most
Important. With respect to substantive law, in my judgment I

think 1t is generally a long procedural problem that merits
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study as to what can be improved upon.

Mr. Robinson. I would be glad to have improvements or
suggestions made.

Mr. Wechsler. It is a matter of reading the cases on venue.

The Chairman. Would you have curbed such things as the
Wisconsin 0il case?

Mr. Wechsler. That is a problem.

The Chairman. That is a very real problem.

Mr. Longsdorf. I think that 1s a matter which is outside
of our province.

Mr. Wechsler. No. The matter of procedure is within our
province.

Mr. Longsdorf. Some features of it. You canmnot alter
venue as laid down in 28, 10l1.

Mr. Wechsler. Yes, you can by rule.

Mr. Longsdorf. I do not believe that.

Mr. Wechsler. Isn't that a procedural matter which would
limit the existing rules?

Mr. Longsdorf. I do not believe it.

The Chairman. Venue in my state 1s governed by rule in
court.

Mr. Wechsler. There is a constitutional protection to the
defendant which we could not alter if we wanted to, which we do
not, but this other aspect of the matter is something different
that causes me concern.

Mr. Longsdorf. You could not move a civil case to a place
where the property was not situated.

Mr. Wechsler. ©Not by rule.

Mr. Dean. This rule may be read not in its strict sense
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but in a very broad sense that nothing in these rules extends
or limits the territorial construction in civil proceedings.
We may give in severalplaces the power to the district court
to do certain things in any criminal proceeding out of his own
district.

Mr. Longsdorf. Aren't we going to have some pretty serious
questions when we take up the proceedings for removal from one
district to enother for trial? It may be & useful section.

Mr. Holtzoff. MNr. Dean, I think that that is answered by
the fact that this is a case where in the civil rules it has not
been construed to prevent a Judge from doing things outside the
district.

Mr. Dean. That does not mean much to me because I may
think of a hundred problems in which it would extend the power
of the district judge. I would like to canvass everything we
do before we adopt this rule.

The Chairman. Leave it open and refer it back to the
reporter.

Rule 85 .

RULE 83

Mr. Seasongood. It says that these rules shall be
furnished to the Supreme Court. I think that they should also
be made available to the bar.

The Chalrman. Aren't they promulgated in every district?
I mean in printed form.

Mr. Seasongood. I think that is one of the things that
should be taken care of. We have a multiplicity of rules and

regulations.
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The Chairman. Well, Mr. Tolman says that the administrative
office has been publishing local rules for the beneflt of the
court.

Mr. Seasongood. May we get them on request?

Mr. Tolman. I imagine so. We do not make up any large-
scale distribution.

Mr. Seasongood. How many copies would you provlide for my
district?

Mr. Tolman. That depends on what the district court
requests. I would rely on his judgment. Law librarlies have
coples of the rules.

Mr. Seasongood. But we do not want to chase up to the
law library. We want i1t on our desk at the time.

Mr. Tolman. I may say that usually coples are avallable.

Mr. Seasongood. I will move for tentative consideration
to request that after promulgation they be made avallable to
the bar.

Mr. Robinson. We may leave that for the administrative
office.

Mr. Seasongood. What is the method of distribution? How
many can you distribute to the various districts? How many will
you distribute to New York or to the clerk in our district?

Mr. Tolman. We usually have a certain number of copies.

Mr. Seasongood. 4ll right.

The Chairman. This rule is the weak link in the whole
system because in some districts the local rules are longer than
the general rules.

Mr. Burke. Another thought occurs to me in that connection:

"By action of a majority of the judges thereof may
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from time to time make and amend rules governing 1its

practice not inconsistent with these rules.”

In many instances in the adoption of the rules you have
adopted the language of the statute "In the discretion of the
court or with the consent of the court,” with one general
blanket rule in cases of that kind. Now it may be used as a
basls for a general rule which would change many of the things
that it seems to me you have sought to accompllish here.

Mr. Dean. It would encourage district courts to promulgate
rules in criminal proceedings. Don't we do that by this rule?

Mr. Wechsler. I question their authority to promulgate
rules; at least rules of criminal procedurs. There 1is nothing
in the statutes for that.

Mr. Medalle. Z=very court has inherent right to prescribe
procedure, and there 1s a necessity for its having that right
so that 1t can have an orderly procedure.

Mr. Longsdorf. So far as I know there 1s.no restriction on
that right and there should be nothing inconsistent with the
statutes or rules pertaining to the statutes. Besides that,
there 1s an act which gives them that authority, and which has
not been repealed.

I think 1t 1s necessary for the district court to make
rules. Those rules may refer to the date when certain things
can be done, and the matter of notice, and so on.

Mr. Wechsler. We need say merely, "not inconsistent with
the rules or any provision of law."

lMr. Medalie. I think they are able to make rules. I have

no doubt of their authority to make them.
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The Chairman. What 1s your pleasure?

Mr. Longsdorf. I would like to ask a question. Upon
furnishing to the Supreme Court of the United States copies of
the local rules adopted by the district court, are those rules
thereafter judicially notlced?

The Chairman. In the district? By the district court?

Mr. Longsdorf. By the Supreme Court of the Unlted States?

Mr. Wechsler. Are they judicially noticed now, whether
they are furnished or not?

Mr. Longsdorf. Mr. O!'Connell out in San Francisco found
that out.

The Chairman. I am not sure that I got Mr. Burke's point.

Mr. Burke. Maybe I was not quite clear. It seems to me,
for instance, in connection with the rule we adopted pernitting
invitation, there was the equivalent of pretrial procedure.
That authority was made to amend the rules governing this
practice not inconsistent with these rules, but in extending
local rules there may be an effect which was not contemplated.

The Chairman. The court may require pretrial procedure.

Mp. Burke. Yes. The judges may pass a general rule where
I think you have in mind in some of the rules a procedure in a
particular case.

The Chairman. We have in mind giving specific authority.

Mr. Burke. Is that to a single case?

The Chairman. No. Mr. Medalie has pointed out that there
are various things which must be the subject of local rule.

Mr. Burke. <Jhet is correct. Otherwise there would be no
orderly process, but do we eliminate the effect of some of the

things you have sought to preserve in the way of the specific
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right of the defendant which may be included in the general
rule which would provide what you have in mind. I do not know
if T am clear.

Mr. Dean. I think we may eliminate this rule altogether.
However, what Mr. Medalle says is true, that courts have the
power to make rules, and they may relate to everything from
the size of the paper to whatever else you want to mention.
However, it seems to me that if this rule were adopted we
encourage 1In every district for judges to get together and sit
araund a table and completely revise the criminal ruls.

Mr. Holtzoff. I do not think we could sfford to leave this
out because the civil rules have such a provision. If we leave
this paragraph out, the implication will be that local rules may
be made for civil cases but not for criminal cases.

I think that it 1s true that one or two districts have gone
pretty far i1n adopting too many local rules but that is not done
in most distriets. If you give such power in civil cases
anC then leave it out of criminal cases, the question is whether
you are depriving the court by lmplication of the right to adopt
any local rules.

The Chairman. The civil rules went into effect in
September, 1938. I was made chairman of the local rules com-
mittee and went to work surrounded by four other technical
lawyers. We have not yet agreed upon local rules, and last week
the Court took the rules away from us and said, "I will fix the
local rules."”

Mr. Justice Roberts is coming to the Judiclisl Conference
and they are ashamed not to be able to say that they have any

local rules. Yet we have been able to carry along for three
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years without a single effective local rule.
I think that it should be possible to have the reporter
affix 8 note to the rule that we recommend that the district
Judges use this power very sparingly.
Mr. Dean. Could we not say with respect to Rule 83 that
"in cases where the rules may be promulgated by the district
court that they shall not be inconsistent with these rules,"
Or something of that sorte

The Chairman. I have examined some of those and most of
them need never have been adopted. They are Just drivel, and
I have looked at about elght or ten of these local sets.

Mr. Dean. Well, in that Way we may get away from this
drivel.

Kr. Yolman. Some of these local rules have been perfectly
outrageous. I worked with a comittee headed by Judge Knox
which was studying loecal rules, and I think that probably 75
percent of the local rules were useless, and many of them were
inconsistent with the federal rules of civil procedure, and
Some of them put in additional requirements that the federal
rules for civil procedure never contemplated.

Mr. Holtzoff. Suppose we leave this rule t o the reporter
in accordance with the sentiment of the cormlittee?

The Chalrman. The question i1s that we leave this with the
reporter, having in mind the thought just expressed by Mr. Dean.

Mr. Dean. That the reporter may adopt such rulss as are
necessary tc carry this into effect.

The Chairman. We will pass on to rule 8.
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RULE 84

Mr. Robinson. That was referring to Rule 8 that suggested
forms of written accusation be prepared. I think it was gen-
erally agreed that the forms attached to the civil rules have
been useful.

The Chairman. Any objection to that?

Mr. seasongood. I would say “brevity and sufficiency.”

I want to know whether that is the proper form.

The Chairman. Is that necessary?

Mr. Seasongood. 4ll right. I withdraw it.

The Chalrman. Rule 850
RULE 85

The Chairman. I would put some initials 1like F. R.

CR. P.

Mr. Holtzoff. I think you have got to have initials that
will not conflict with the rules of civil procedure because
the initials are the same.

The Chairman. How about CR¢?

Mr. Medalie. You have to say CRIM.

The Chairman. That 1s what I wanted to bring out:

FP. He CRIM. P.
Mr. Dean. Shouldn't this be rule number 19

Mr. Roblnson. That 1is a question I wanted to take up.

The Chairman. Rule 86.

RULE 86

Mr. Holtzoff+ I am wondering whether the first sentence
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The Chalrman. The reason for the blank is thaet we do not

know which Congress it will be taken to.

Mr. Medalie. T think it is unnecessary, as a matter of

fact.

Mr. Holtzofr. Suppose a person has filed a demurrer and

the demurrer has not besn disposed of ¢

Mr. Medalie. 4131 right. You have answered it. I just

York asked ne.

The Chairmen. That will be all for now. we will take up

the rest this afternoon.
(Thereupon, at 12:55 o

clock p. m., a recess was

taken untiil 1:30 o'clock p. m. of the same day.)
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AFTERNOON SESSION

The proceedings were resumed at 1:30 o'clock p.m., at the
expiration of the recess.

The Chairman. Let us proceed, gentlemen.

Rather than take up the appeals rules one by one, I think
it might be well, in the time that we have left, first to ask
the reporter and then Mr. Holtzoff if they will state generally
the matters that they think might be improved in the appeals
rules and get the views of the committee on those points, and
after we have disposed of that I would like to ask each member
to suggest to the reporter the additional topics that he thinks
should be covered by the rules.

If this program 1s agreeable to the members of the committee,
I will ask Mr. Robinson now to comment generally onthe changes
that are sought to be made by the appeals rules that have been
drafted and submitted here.

Mr. Robinson. The only change of any importance between the
rules of criminal appeals and the criminal rules on which we are
working is the abolition of a bill of exceptions. Outside of
that we have substantially incorporated in our rles the provi-
sions of the rules of criminal appeals.

Is that right, Mr. Holtzoff9

Mr. Holtzoff. I think so.

The Chairman. Is there anything to be said in favor of the
continuance of a bill of exceptions?

Mr. Seasongood. What do yaimean? As I understand, the
appellant makes up what he thinks should be included, and then
the Government can ask for additionsal parts, and that constitutes

the bill of exceptions. Isn't that the practice under these
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rules? The court no longer has to fix the bill of eXceptions.

Mr. Holtzoffr. 1t does WYt under the bpresent criming]
appeals ryles. Under the ¢ivil rules it does not. On this
Particular point, the purpose of thig draft, ang I think it ig
& very good one, is to‘gggg{gfé the criminal bractice to the
civil Practice ang abolish the bill of éXceptions.

Mr. Dean. What do you Substitute fop it?

Mr. Holtzorr. You Substitute the transcript op S0 much
thereof as either party wants to include. Therefore, you do not
have to 80 to the trouble of Settling bills of ©Xceptions any

more. That is the civil Procedure. I think the reason the bill

adopted in 1934, 1he improvements in the Federal Practice dig
not come untii latenr, Otherwise the crimingl appeals rules
could stand bretty much ag they read now.

The Chailrman. Is there any objection to considering that
&8 a principle that we would like to Sée applied if we are
assigned the task of drafting appeals ruyles?

Mr. Burke. Does it represent any substantial reduction of
the right of defendants in the matter of appeals?

The Chairman. Oh, no. He has & right to Say how much of
the record he wants to go up.

Mr. Youngquist., It extends it, really.

The Chairman. It extends his right ang relieves the court
and counsel --

Mr. Holtzorr. And it 1s no longer necessary to transform
the testimony into narrative form. You just file your
8tenographer's transcript op a8 much of it gg you need.

Mr. Medalie. Practically, in our circuit it means this,
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You put in the so-called clerk's minutes, which state what
happened. You can leave a large part of it out, if you want.
It takes more time and expense if you leave it out. Then you
incorporate the stenographer's minutes, taking out unnecessary
colloquy, and you include such prior proceedings as necessary.

The practical thing is to go ahead and print the wholse
business.

Mr. Holtzoff. In some districts they still follow the old
practice of transforming the transcript to narrative form.

Mr. Medalie. That is an old vicious practice which goes
back to the anclent days, when you were not sure of what
happened at the trial and where you relied on your own notes
and the judge's notes. That practice persisted in New York
until about 25, 26, or 27 years ago.

The old practice was to take your stenographer's minutes
and go to the terrible work of reducing it to a narrative. That
was your proposed case. Your adversary then proposed what he
called amendments, and then the appeal was halted. You then
wished that on the trial judge, who settled the case and had to’
settle the disputes and bickerings of counsel as to what should
go in and how it should be said, with the net result that it
took a long time, even if you were in a hurry, even if both
sldes were in a hurry, for an appeal to come on.

A few years ago Learned Hand wished on our circuit, for
some inadvertent remark he made somewhere, this business of
reducing the record of the trial to a narrative form, so that
the entire office will take three weeks off to prepare a mail
fraud case for appeal.

Now that is no longer necessary. We are all agreed that
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that is not necessary. You now get an appeal, in the case of
& record of a thousand or two thousand pages, in & omparatively
short time. The printer can do it for you if you turn the
papers over to him. That we ought to keep. I do not think we
need worry very much about the reduction of the stenographer's
transcript --

The Chairman. But, answering Mr. Burke's question, there
is no loss of any rights to the defendant?

Mr. Medalie. No. He can put everything in.

The Chairman. He gains, because he gets it in the form
where, if the court wvants to turn to a particular page of
testimony, he can come far nearer reproducing what happens in
court than he could tie other vay.

Mr. Medalie. You have another aspect, and that is the
assignment of errors. The requirement still is for assignments
of errors in criminal cases.

Now, a lawyer who has tried a case and brepared the record
for appeal will not omit any possible assignment of error,
particularly because there might be other counsel in the case,
and he will not exercise his Judgment in the way that will
breclude the exercise of Judgment by another lawyer.

Also, he is not sure of what he will put in his brief
until he has exercised s reasoned judgment on it and spent time
on it. Therefore, every exception that he finds in the recorg
is put in the form of an assignment of error, which the court
never reads, which his adversary ignores, and which is subjected
to a tremendous amount of expense and labor.

You remember that at the Second Circuit conference I

digressed and went to the point of denouncing the practice.
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Mr. Robinson. Judge Learned Hand and others agreed with
you. They said they did not read the assignments.

Mr, Medalie. Even in Judge Learned Hand's mind there
existed this idea, which he stated some years ago, not offi-
cially but in conversations with lawyers, semi-public expres-
sions of opinion, and which he repeats today, to this effect:
He says that irf you want to sustain g conviction it is g good
thing to be able to fall back onthe failure of an appellant to
make an assignment, which is, I think, unworthy of a great
Jjudge like Learned Hand.

Mr. Robinson. He laughed when he sald it.

Mr. Wechsler. He always does it in his opinions.

Mr. Holtzofr. I think we ought to follow the elvil rules.

Mr. Medalie. I do not think that anybody can point out
that there 1is any useful purpose served by assignments of error,
in view of the bractice in modern times of printing briefs,
which the othepr side has enough time to brepare answers to.

The Chairman. Are we all united on this?

Mr. Seasongood. On what?

The Chairman. The abolition of the assignments of error
and the pPrinting of the record in this modernized form, author-
ized by the civil rules.

Mr. Youngquist. Without a b11ll of éXxceptions.

Mr. Seasongood. I am not entirely clear, Mp. Chairman. I
Just put this forward., It Says here in the ryles as they are
now that all of the broceedings relating to the record are in «
the appella te court after you file your notice of appeal. From
the time of filing the notice of appeal -- that is Rule 4 --

the appellate court has Supervision and control of the Proceed-
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ings on the appeal, and wouldn't that have to be so if you
abolished the bill of exceptions? That is a good deal of a
burden. You cannot always get an appellate judge, and they do
not want to be bothered with it, anyway.

Mr. Holtzoff. This rule relates to the mode of trans-
ferring the transcript to narrative form.

Mr. Seasongood. In one case I had the appellant filed
certain parts of the record, and the United States insisted on
& great mass of stuff, which cost two or three hundred dollars
to print. There 1s nothing to do really except to let that
go in.

Mr. Medalie. Unless the court gives you relief. Now,
that frequently happens in long and complicated cases that are
largely tried on exhibits.

The printing of exhibits is not only a great expense and s
great loss of labor, but it is of no value to the court in
most instances. The normal procedure, as you know, is to try
to agree with your adversary as to what may not be printed, and
you get a stipulation to that effect, with the provision that
either side may use any exhibit not printed for perusal by the
court.

If you do not agree with your adversary, the practice in
our circuilt, which is almost always in session except during
the summer, is to have the court determine that question on a
motion.

The Chairman. If we could agree on these two points, I
would like to bring up a third one, which would be the recom-
mendation of the practice that originated in the Fourth Circuit

and has now been carried to the Third and adopted here in the
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Court of Appeals of the District, and it is this: that instead
of printing the record, the record from the district court
comes up in typewritten form, and each side is allowed to print,
as an appendix to his brief, those parts of the record on
which he desires to rely, with the original record being there
before the court, so that the court can get all of it if it
wants, and the original exhibits are there for the court to
look at.

The result is that you have your 50-page brief, then you
have an appendix, which may vary from 20 pages to 200 pages,
and the ultimate cost of the printing of these appendices is
determined by the outcome of a case in & civil procedure, except
that if any side prints something which the court concludes
should never have been printed, the printing bill for that
portion 1is deleted.

That is the rule in the Third and Fourth Circuits, and,
according to an article by Claude Dean, it saves counsel about
three-quarters of the cost which is ordinarily involved in
printing the record.

All of us know that in an ordinary case there are great
masses of the record that the court will never look at, and
your case gains strength from the fact that the court knows you
are printing the part that is worth looking at from your point
of view.

I wonder if that is not samething that we might well give
consideration to and, if this task is assigned to us, urge it
on the court to be adopted as the universal rule in criminal
cases?

Mr. Dean. Do you send up just the one copy?
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The Chairman. Just the one copy.

Mr. Medalie. Couldn't it be done by any circuit court
adopting a rule to that effect?

Mr. Holtzoff. It is done now by circuit rules.

Mr. Medalie. Why do we need to add anything? Suppose
the Second Circuit finally broke down --

The Chairman. It has worked for years in the Fourth
Circuit, and it is working here in the District, which is a
district in which you have the heaviest records, from all these
appeals from administrative bodies.

Why shouldn't it be presented to the court?

Mr. Medalie. The reason I would suggest, so far as it
applies to my circuit, is this. The Second Circuit has a
tremendous amount of business, certainly more than any other
circuit --

The Chairman. I doubt if it has any more than the Court of
Appeals for the District of Columbia.

Mr. Holtzoff. I think the number of cases is larger in
the Second Circuit. The number of pages 1s more here in the
District.

Mr. Medalie. In other words, it is not found to be an
inconvenience --

The Chairman. Judge Groner is most enthusiastically in
favor of it.

Mr. Medalie. I think we ought to consider that, and I
think we should see what conditional resistance there will be
to it, and clarify it in our own minds and see what objection
there would be to that.

The Chairman. Mr. Dean has written an article on it. I
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Wwill see if he won't send a copy of it to each member of the
committee,

Mr. Holtzoff. The First Circuit 1is considering it, if 1t
has not adopted it.

Mr. Longsdorr. We have used exactly the system that you
describe in the state courts in California for the last twenty-
five years, and in Oregon, Somewhat different but practically
the same, for g little longer. We can Sti1ll make use of a
bill of exceptions. It 1is legal, put it has fallen into
almost complete disuse.

I think it has worked very Successfully in the state courts

in California. I won't say that the system is flawless, but

use it still remains.

The Chairman. As a matter of fact, in cases coming up
from the circuits that have that rule to the United States
Supreme Court the United States Supreme Court has been accept-
ing original stenographer's records plus the printing of those
portions of the testimony that counsel want to rely on, not
without some grumbling, I understand, originally, but they
finally acquiesce in 1it.

From the standpoint of an indigent defendant or g poor
defendant, it is really a very desirable thing.

Mr. Medalie. What happens as to the time that the appellese
has to prepare what he thinks ought to be appended to his
brief?

The Chairman. That is fixed by the rules. He 1s allowed

SO many days after the transcript ig available,
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Mr. Medalis. Is he given adequate time?

The Chairman. Yes.

Mr. Medalie. The time now for the writing of the brief
may not be as long as the time you need for the preparation of
the brief and appendix.

Mr. Holtzoff. You have to amend the rule fixing the time.

Mr. Youngquist. Ten days is provided hers.

Mr. Holtzoff. Of course, this rule does not embody the
rule that Mr. Medallie mentioned.

Mr. Seasongood. Is there any difficulty with reference
to the correct printing of it in the brief? There is no
official supervision of the printing?

The Chalrman. You do not have that in the Second Circuit.
There is no officlal printer.

Mr. Longsdorf. Mr. Vanderbilt, how do you get sufficlent
coples of the reporter's transcript to supply counsel on both
sides -- I am speaking of civil cases -- and all of the counsel,
vhere there are numerous parties, with enough coples of the
transcript to choose what portions they want to print as an
appendix?

The Chairman. Well, ordinarily you have only two sets of
parties, a defendant and & plaintiff.

Mr. Longsdorf. What do you do when you have two or three
attorneys or firms associated on one side of the case, and each
one of them wants a transcript to see what portion he desires
to have printed as an appendix?

The Chairman. They order carbon coples for their use.

Mr. Longsdorf. I suppose so.

The Chairman. The saving is not on stenographer's bills.
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The saving is on printer's bills and facilitating the work of
the court.

Mr. Longsdorf. I have heard that criticism made. I guess
there is no help for it.

Mr. Seasongood. I move we recommend it.

Mr. Dession. I second it.

The Chairman. All those in favor say "Aye."

(There was a chorus of ayes.)

The Chairman. Opposed,'"no."

Mr. Medalie. I would like to reserve my views on that.

I would like to consult with my judges in the circuit on that.

The Chairman. I think you will be cowv inced after you
read this article.

Mr. Dession. I would like to cite one case which illus-
trates the need for this. There was a conspiracy trial in
Connecticut for some labor officials. They were tried under
an old statute, with a 15-year penalty, and there were real
questions of law involved. They wanted to take an appeal, but
vere out of funds by that time.

They moved the Supreme Court of Errors for leave to go up
on a typevwritten transecript. Motion was denied, so there was
no appeal.

That sort of thing can't happen, and that was only a few
years ago.

The Chairman. That illustrates the stiff-necked attitudes
of the court.

Mr. Dession. That record would have cost $15,000 to
print.

Mr. Longsdorf. There is one other thing about that method
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in & civil case. I cannot 8€e any reason why you should not
send the original filesup and then get them back.

Mr. Medalie. Well, the parties usually have the exhibits,
not the court.

The Chairman. Are there any other suggestions with
reference to appeals practice?

Mr. Holtzoff. There is just one point, Mr. Chairman, on
the question of stays. I think pPerhaps we might want to pre-
Serve the c¢riminal appeals rules on the question of stays
rather than follow the civil rules.

The Chairman. Is that involved in the situation that has
made so much trouble in the Fifth Circuit, where a man will go
to see --

Mr. Dession. That is the amount of bail.

Mr. Wechsler. Perhaps I misunderstood wvhat we are doing.
I thought the bprinciple of our action was this: that we would
abide by the present criminal appeals rules except that we were
going to make the changes you referred to, to-wit, to abolish
the bill of exceptions and the assignment of errors and to
substitute therefor provisions for this other type of practice.

The Chairman. I mean on this abbreviated record.

Mr. Wechsler. Yes, but now Mr. Holtzoff raises the
question of stays, and of course, Rule 62 of the civil rules
deals with that. I Just want to understand correctly that we
have not taken any action with reference to these other civil
rules.

The Chairman. We are passing by, for the moment, the
question of the detailed consideration of whatever appeals rules

appear in our draft, but saying that there are three changes
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that we would like to recommend to the court, if this ever falls
within our Jurisdiction.

Now, I wonder if we might go on to the next point, which
is one of getting from the members of the committee a list of
additional topics that, in your judgment, should be Incorporated
into our draft.

Probation was mentioned earlier. Juvenile delinquents.

Mr. Wechsler. Procedure on sentence.

The Chairman. Yes.

Mr. Youngquist. You have, of course, arrests and proceed-
ings before the commissioner.

Mr. Longsdorf. Preliminary DProceedings.

Mr. Burke. Proceedings on bail.

Mr. Wechsler. Arraignment.

Mr. Holtzoff. Removal proceedings.

Mr. Wechsler. Yes. That is very important.

Mr. Medalie. I think we might really make & contribution
on that subject, because of the abuses that come up occasionally.

Mr. Longsdorf. There is an obscure little brovision, very
seldom resorted to, but it is in the statutes: Proceeding for
Ssecurity to keep the peace.

Mr. Holtzoff. That is never used in the Federal courts.

Mr. Medalie. I did not know that there was such a provision.

Mp. Holtzoff. Search and seizure. Habeas corpus.

Mr. Youngquist. Motions to Suppress evidence.

Mr. Holtzoff. That is under search and seizure.

Mr. Longsdorf. Habeas corpus.

Mr. Holtzoff. That 1is & clvil procedure.

Mr. Wechsler. I do not think we could handle that. We
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might get an authorization to deal with it. It is not touched
by the criminal rules.

Mr. Holtzoff. 1In the light of the decision that came up
from the Ninth Circuit, there ought to be somewhere, either in
the civil or criminal rules, a set of rules regulating habeas
corpus. Although habeas corpus is a civil proceeding, it 1is
really applicable to criminal cases.

Mr. Wechsler. You realize what the situation is now.

The civil rules apply except to the extent that they are in-
consistent with the old habeas corpus statute.

There are eight, nine, or ten provisions in the U.S.Code
regulating habeas corpus. In the case that you have in mind
the holding was that the rule authorizing reference was
inapplicable to habeas corpus, because the habeas corpus
statute provided for determination by the judge.

I think there is a case for re-examining habeas corpus
generally, but the committee on c¢ivil rules decided to retain
it and not to tamper with the habeas corpus statute, because
the civil rule provision is that the rulss apply except to the
extent that they are inconsistent with the statute.

We ought to examine into the basis for their judgment, I
think, before we go ahead.

Mr. Holtzoff. It may be that perhaps the Supreme Court
will transfer habeas corpus jurisdiction to this committee,
because even though habeas corpus is a civil proceeding tech-
nically, it is generally used in connection with criminsal
cases.

Mr. Youngquist. Don't you think we have enough now with-

out adding that?
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Mr. Holtzoff. Perhaps so.

Mr. Longsdorf. There are several kinds of habeas corpus.

The Chairman. Let us put a question mark after that.

Mr. Robinson. Just one more subject I have down here, and
that 1s contempt, if you want any consideration on that.

The Chairman. If possible, we will cover it.

Mr. Medalie. Mr. Longsdorf has expressed to me his opinion
agein and agein that wherever we are dealing with anything that
has aspects that are both civil and criminal we ought not to be
worried about the classification. We ought to deal with it if
we are going to make a contribution to the subject. The only
thing you  would worry about is the number of the rule.

Mr. Holtzoff. Except that perhaps we might be encroaching
on the duties of the civil rules committee.

Mr. Medalie. The court could tell us that.

Mr. Youngquist. We ought not to go into anything outside
our duty as set forth without the Supreme Court asking us to.

Mr. Holtzoff. I would rather see habeas corpus in these
rules than in the civil rules, because as a matter of substance
they belong in the criminal procedure, even though it is a civil
proceduizé)f.' -

Mr. Youngquist. Mr. Chairmen, might I interrupt the
discussion to ask what is the plan on procedure after the
reporter has done the tremendous amount of work that he is
assigned?

The Chairman. My thought was that after the reporter has
made a redraft of the rules in line with the sense of the
meeting the rules will then be distributed by mail to the

members of the committee, and each man will be asked to reply
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by memorandum with any suggestions or corrections.

That will soon develop whether or not we need another
general meeting of the committee on the subject of the rules
insofar as covered by this original draft.

We also have the next problem, which is the consideration
of the rules which will be before him as the result of these
topics now being thrown on the table. For the purposes of that
discussion I think we clearly will have to have another meeting
of the entire committee, to canvass them in Just the same way
as we have been going over the first draft.

Therefore, one way or another, we will have another full
meeting of the committee as soon as the reporter is ready for
us. Now, as to when that meeting will be, that is something
that the reporter can say better than anyone else.

Mr. Medalie. What 1s the immediate outlook as to that?
Will it be within the next two months?

The Chairman. I think it is too much to expect that it
will be before Thanksgiving, but I hope it will be before
Christmas.

Am I too ambitious in that, Mr. Reporter?

Mr. Robinson. Well, I have talked to Mr. Strine and
Mr. Holtzoff. We think that two months for the work outlined
for us would give us a very busy time. We recognize the
pressure of time, of course. We would like to have at least
two clear months, if possible.

The Chairman. Yes, but my thought 1s that with these new
topics coming in we should seek to make financial arrangements
with the court to augment the staff. I think we would clearly

be asking too much of this relatively small staff -- very small
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in comparison with what is available on the civil rules
committee -- to do the work in the time assigned.

I think we can get additiorel help from the Department and
perhaps people from the outside to give us a lift on these
speclal topics.

Ir that were done, would two months be too little to
suggest?

Mr. Robinson. For the record, the answer was that two
months would be too little unless we get additional help.

The Chairman. Mr. Wechsler?

Mr. Wechsler. I do not mean to suggest that the reporter
is incapable of working twenty-four hours or that any of his
assistants is incapable of working at that speed, but I have a
general familiarity with some of the topics that have been
suggested, and I must say that I just do not see how it is
conceivable that Mr. Robinson could do that much work in two
months and be satisfied that it was the real thing.

I earnestly suggest that this is the time, with the great
start that has been made in so short a time, to begin to
breathe a little more easily and be more concerned with cover-
ing the ground fully and without undue pressure than for speed
in submitting this to the court.

I may be wrong about this, but I feel very confident that
when these rules or proposals are submitted to the court, even
at this preliminary stage, there will be from the court the
most incredible demand for commentary to explain the principle
and reason for any changes that are made or to delineate the
difference between what we have got and what we had in the past.

I do not see how this material could be in conditim for that
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kind of submission in anything like that time.
I am repeating the point that I have expressed
privately to you.

The Chairman. Mr. Wechsler, haven't we got an additional
step that must be gone through before this goes to the court,
because after we have our next general meeting we will still
have another process of revision, which will probably be just
as arduous as the one nowvw contemplated, before the draft will
be ready to go to the court?

Mr. Wechsler. Well, I am addressing myself to the form
in which the material could most helpfully be before we have
that meeting, preliminary to submitting it to the court, and 1
do not see any advantage in expediting the meeting if there will
be a delay after the meeting, during which the reporter has to
get the material ready for the court.

It seems to me that that should come first, and then we
could be of more use, if we are of any utility.

Mr. Waite. Mr. Chairman, is it possible to have only one
meeting before it goes to the court? I would assume that
another meeting would take up all the material that has not
been taken up at all at this time.

The Chairman. That is correct.

Mr. Walte. And perhaps it would go over the revision of
this material. Then I should think there would be another
meeting to go over the second time that which was taken up for
the first time at another meeting and put the matter in final
form for submission to the court.

The Chairman. I suggested this. I thinkyou were out of

the room for the second. I suggested that all of the material
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that we have here discussed will be redrafted by the reporter
and his assistants, and then that will go out to the members
of the committee. We will be asked to return.

If there are rules that meet with consent, we won't need
to discuss them at our next meeting. 1In other words, I think
that as to the parts that we have been over the process of
revision should be much easier than it was on this first draft.

Then in that meeting that we will come back to we will have
to discuss new parts of the rules, topics that we have just
suggested; in the same way as we have gone over these rules for
the last four days.

Now, whether there will have to be a third meeting of the
committee before the matter finally goes to the court will
depend upon what degree of success we have at our second meet-
ing.

Mr. Holtzoff. Mr. Chairman, after all, the draft is to
be submitted to the court only to secure 1ts permission for
circulation in a tentative form, so that I do not suppose the
court will study it at this particular juncti&n.

The Chairman. Of course, I should think that the court, as
in the case of the civil rules, would want something that would
go out to the bench and bar and come back laden with criticism.
Ag I understand it, there was hardly a section of the civil
yules that did not have to be revised as the result of the
suggestions made by judges or lawyers.

Mp. Wechsler. I do not remember. When the civil rules
wepre first distributed to the bar were there commentaries with
them or were they distributed alone?

Mr. Longsdorf. Yes, there were.
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Mr. Wechsler. My recollection is that there were commen-
taries and that those commentaries pointed up the discussion
of the bar. I think we ought to follow that practice here.

Mr. Longsdorf. Then there was a second tentative draft.

I would like to suggest that when the reporter completes
the recasting of these rules and sends copies of them so recast
to us, he determine on some sort of a form, the size of paper,
and so on, that we should use in our making our comments, so
thatwhen they come back they will work in with the plan of
materials which he has on hand.

I know from experience that & lot of stuff coming in on
different size paper is hard to handle. I think we would help
him somewhat if we do that, and we would make our comments
probably more pointed to him by doing it.

Mr. Youngquist. Mr. Chairman, I suppose somewhere in the
course of the proceeding there will be appointed a committee on
style. It occurs to me that if such a committee were appointed
it could probably begin 1t; work after the next meeting and
prior to the submission to the Supreme Court, which might save a
good deal of general committee work.

The Chairman. Didn't the committee on style act after
submission to the Supreme Court?

Mr. Tollman. It worked immediately after the first draft
was submitted to the court, but that was one year after the work
was begun. For two years the committee on style worked, and
they held, I should say, meetings about six times, and saved a
large smount of work for the general committes.

The Chairman. Suppose, without trying to fix any dates, we

see how things work out.
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Mr. Longsdorf. Please do not tie the poor man down to a
date. I have been through all that. It is awful.

The Chairman. Of course, you know there are some of us
who have to get briefs ready by certain dates.

Mr. Longsdorf. I have done that, too, and that is awful.

Mr. Wechsler. I think, too, Mr. Chairman, we ought to
have some reasonable time to study the work that the reporter
has done before the meeting is called, and I think we ought to
have at least the time that 1is ordinarily accorded to counsel
after a brief on the autside has been filed.

Mr. Youngquist. As I understood it, we are to submit our
commentaries after we get the next draft. The commentaries,
of course, will be submitted before the meeting, and we need
some time to prepare that. When thej are in we ought to be
all ready to go.

The Chairman. Well, I have had some experience with
committees, and I think it 1s safe to say that no matter how
much time is given, at least one-third of the members of the
committee will read the material on the train from thelr home
to the committee, and that at least another third of the
committee will never have read i1t until they come to the meet-
ing, and they will both start off about even.

Am I doing an injustice to my profession?

(There was a chorus of noes.)

Mr. Wechsler. May I ask one other question, Mr. Chairman?
Is there any guiding principle on this question? There are &
lot of provisions in the statutes which have appeared on the
left-hand page as we have proceeded here. Many of them have

been incorporated in proposed rules, either in substance, the



22

855

same, or with some change, but many of them also have been
entirely neglected. Many of them deal with exceedingly minute
detail, and I do not for the moment say that it is not right to
neglect them, but 1is there any principle that the net product
shall try to tap or reproduce or address itself to the statu-
tory provisions that now exist?

I think in the case of the civil rules 1t is one of the
great virtues of the result that you can pretty much forget
about the statutes and confine yourself to the rules. Now, if
we were to make that an ideal --

The Chairman. That is because some of the statutes were
repealed immediately afterwards.

Mr. Wechsler. Precisely, but that is because the rules
address themselves to all the problems to vhich the statutes
were addressed.

The Chairman. Pardon me. I am in error. Mr. Holtzoff
says they were not repealed. They were left standing.

Mr. Weehsler. But what is the provision in the rules?
That they are ineffective to the extent that they are incon-
sistent with the rules.

Isn't it true that there is very little in the statutes
in civil cases governing procedure that is presently signi-
ficant? And that is because the rules address themselves
pretty much to everything and were developed in part with an
eye to what was in the statutes.

Now, I simply ask whether we have any principle with
reference to that problem. I may add that I think it would be
advantageous for the result if to the extent that we can we

cover the ground that is covered by existing Federal statutes
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of import, so that it won't be necessary for practitlioners in
the future to start with our rules and say, "I must go through
the same old business of exhausting all the statutes to see 1if
there is anything there that is touched by the rules."

We can examine the statutes, and if we reproduce them in
the rules we are not enlarging the net bulk of the applicable
law.

The Chairman. Well, the reporters had that in mind, as
you will see from these forms which were prepared for discussion.
If we had discussed these rules following this form, we would
never have gottenthrough. This says:

"pnesent Federal Law. Why no change? Why change?

How change? Where now law?"
and then a statement as to who endorses the proposed rule and
vho opposes it.

Mr. Wechsler. I know that, but I asked as a question
whether it was an ideal, an objective, to cover everything in
the law, or whether there was some principle of --

Mr. Robinson. The question is very general.

Mr. Wechsler. I will make it more specific.

Mpr. Robinson. I will have to answer generally, too. 1
think your objective is one that we have distinctly before us.
We feel that to the extent that these rules can be sufficient
within themselves to govern Federal criminal procedure, that is
a very highly desirable objective, and that is our objective,
and I think we can incorporate a good many of our statutes.

Mr. Wechsler. I wondered if there were a lot of Federal
statutes that were not included in the documents you gave us,

because there was no comparable civil rule.
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Mr. Robinson. No. It was because there was no comparable
Federal statute. We have been surprised to find the extent to
which Federal criminal procedure is not statutory. A great
mass of it is not statutory. That is the reason for the great
variation between the various districts.

Mr. Youngquist. Couldn't we do this? Put an appendix on
the rules that specified sections of the statutes shall no
longer be controlling?

Mr. Longsdorf. We did in the cilvil rules. There is a
parallel table furnished with the civil rules and it was furn-
ished with the tentative draft that they sent out to us. There
is a parallel table showing the citations of the judiciary
statutes and the rule in another column which touches that
subject.

Mr. Youngquist. What I mean is this, Mr. Longsdorf: To
make it a rule that these specified statutes shall no longer
control in criminal proceedings. That would serve as a repeal
of those particular statutes.

Mr. Longsdorf. I would be afraid of that. I would prefer
the word "supersede" without repealing. It may result in the
same thing.

The Chairmaen. Before Mr. Youngguist gets away, I would
1ike to ask if the reporter can get the work done in two months
or something comparable to that. What time would best suit the
convenience of the committee for a next meeting?

Mr. Medallile. I could not answer that question.

Mr. Youngquist. As far as I am concerned, any time eXxcept
Christmas week.

e

-~ Mr. Seasongood. I think Mr. Youngquist's suggestion is a

s

re
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good one, because a great many States have the provision that
you cannot repeal the statute without specifically mentioning
it.

M. HoltzofF Thmt—is—a Foderal law,

Mr. Seasongood. It is a good thing to know 1t has been
repealed, so you do not have a question of whether the statute
is in conflict with the rule or whether it is not.

Mr. Dean. It is something that should appear in the
commentary to the rule, it seems to me -- what statute are we
superseding, what statute are we embodying in part, and what
statute are we embodying in full?

Mr. Seasongood. Mr. Youngquist made another suggestion,
and that is the order of the rules. He thought that the
logical order was to start at the beginning, and it seemed to
me that that was so. Start with the arrest and go right through.

The Chairman. I think we came to the conclusion that we
would abandon all hope of paralleling 1t with the civil rules
and resort to chronological order.

Mr. Dean. I was out of the room when you discussed the
subjects to be covered by the reporter. Was arrest covered?

The Chairman. Yes. Have you any others?

Mr. Dean. Proceedings before United States Commissioners.

The Chairman. We have that.

Mr. Dean. Habeas corpus.

The Chairmen. That has a question mark.

Mr. Dean. Bail.

Mr. Longsdorf. There is another thing in connection with
preliminar y proceedings, proceedings before United States

Commissioners. The statute qualifies a state magistrate to act
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as a committing magistrate. I think we ought to bear in mind
whether or not rules could be drawn with uniformity, so that in
case any state magistrate was called upon to act, he should
proceed in the same manner as the United States Commissioner
does.

Mr. Waite. At the risk of repetition, may I ask if there
was a suggestion that there be something about the power of the
court to exclude certain persons from the audience, as there 1s
in the state courts, for instance, to excuse youthful persons?

Mr. Medalie. Isn't that inherent in a court's pover,
providing 1t does not violate the defendant's right?

The Chairman. I think 1t is an inherent right.

Mr. Waite. I think it is inherent. I would rather have
that.

The Chairman. The reporter willmake a note of that.

Mr. Waite. Also the power to order separation of wit-
nesses.

Mr. Medalie. The court exercises that powver.

The Chairman. That is something that is not done 1n many
jurisdictions.

Mr. Medalie. The Federal courts in our locality exercise
that power, and no one ever questions 1it.

Mr. Waite. I suggest that you consider some provision
covering a conviction by the jury of included of fenses, offenses
which are included inan indictment.

Mr. Longsdorf. That leads up to this. We have not said
anything about forms of verdicts yet.

Mr. Wechsler. And the subject of variance is related to

that.
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Mr. Longsdorf. Before we get too far away from the
statutes, there are,among the few Federal statutes that we
have, some, and notably Section 591, which combine a diversity
of subjects. I think those ought to be separated.

We have the prelimlinary proceedings in Section 591, and
then the removal proceedings very imperfectly stated in the
concluding part of Section 591. Let us separate that.

Mr. Seasongood. I have a note of the same thing Mr. Waite
stated. I took it that that was inherent, but maybe we oughtto
¥novw whether there 1is anything different in criminal cases.

Another thing 1is examination of the premises. Of course,
I would take it that the defendant would be present.

Mr. Robinson. I woud like to cite the case of Blackley,
70 Pacific (2nd) 799, a case from Washington, which I mentioned
in connection with joinder. There was an expression of belief
from Mr. Youngquist that the final decision there was against
the joinder, but the true situation is that at the trial in
court the indictment was guashed for error in joinder, and in
the higher court that was held to be error, by & divided court.
Two or three judges and the Chief Justice dissented. I just
went that in the record.

That was the case of & stage coach driver parking on a
highway, followed by a drunken driver, with the result that a
third party was killed, and they joined the first tvo.

Mr. Waite. There 1is another matter that I suggest for
your consideration, and that is the necessity for the actual
presence of the defendant in the courtroom.

Mr. Robinson. That is rght.

Mr. Dean. Well, I hope you do not write & rule that he
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must be present.

Mr. Robinson. It has been stated that 1t is not necessary
to have all the defendants present at all times, especiallyin
these anti-trust cases.

Mr. Longsdorf. When you get one of those anti-trust
cases where a lot of corporate officers are indicted jointly
with the corporation, you drag them across the continent just
so they appear personally for arraignment. Then they go home
and they make another trip three or four months later when the
case is tried. They are perfectly responsible people. They
won't run away, and you just make them waste time.

Mr. Medalie. I understand that they do not attend the
trials. Do they?

Mr. Longsdorf. Well, they should not have to be present
at the trial. The suggestion was to do it by a summons, allow
them to authorize an appearance for arraignment without appear-
ing in person at the arraignment.

Mr. Dession. Why limit that to anti-trust cases?

Mr. Longsdorf. It should apply to all similar types of
cases.

Mr. Medalie. You mean cases where the penalty is not very
serious, like one-year cases?

Mr. Longsdorf. Well, they did not specify thet kind of
case. They simply said it vas useless procedurs to drag
responsible people clear across the continent merely to arraign
them in the district where the crime was committed.

Mpr. Holtzoff. You mean to allow a person to give bail

vherever he is and to return later to where the trial is being

held?
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Mr. Longsdorf. Yes, and make some arrangement for arraign-
ment day without being present.

Mr. Dession. That would be a difficult rule to frame.

Mr. Medalie. If the Government would object, its objec-
tion should be final on that. Now, the Government 1is not quite
as unreasonable as some people would like to have you think.

Mp. Dession. Some of your district judges are going to
have a feeling that they are discriminating. This class would
have to be defined in a way that meant a defendant in every kind
of case that met the requirements.

I am very much for using the telephone instead of a warrant
vhere it is feasible, but sometimes the court would be your
obstacle.

Mr. Medalie. If the court is opposed to it, it shoud not
be done, but if the court and Government agree it ought to be
done and it is safe to do it, I think it ought to be all right.

Mr. Longsdorf. I am simply pointing out something that
ought to be done, not how it shall be done.

Mr. Seasongood. I ralse the question whether there is
anything peculiar in affidevits of prejudice in criminal cases.
Should that subject be explored?

Mr. Robinson. That question comes up with contempt.

Mr. Seasongood. 1In any criminal case is there anything
special in that regard that requires different treatment from
ordinary statutes?

Mr. Holtzoff.\ﬁ%%Vis a statute applicable either to
criminal or civil cases.

Mr. Wechsler. Was the subject of grand jury proceedings

ment ioned?
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The Chairmen. Yes.

Mr. Waite. Does the question of change of venue arise in
the Federal courts?

Mr. Holtzoff. The Federal statutes do not provide for
change of venue.

Mr. Wechsler. That 1s &an aspect of the proposition that
I propounded before, that venue is a subject that should be
considered. I think a change of venue should be possible in
the Federal courts.

Mr. Longsdorf. That would mean amending the €onstitution.

Mr. Wechsler. If the defendant asks for the change,; it
won't.

7 Mr, Holtzoff. I suppose the defendant would waive his
constitutional right.

Mr. Wechsler. Moreover, the change would be likely to
be mede where the Government has a choice of venue, anyhov.

Mr. Medalie. I think that is a substantial fact. It 1s
not & matter of just local prejudice, as in some state statutes,
but where the Government should have tried them in Boston and
chose to try them in Duluth, he might have some reason on
account of local conditlons.

Mr. Wechsler. In a consplracy case the Government can
bring an action anywhere in the United States.

Mr. Waite. If he can find an overt act. Judge Roberts
told me he did his best to get the Sinclair and Doheny affair
out of the District of Columbia, but he could not find an overt
act anywhere else.

(A discussion as to the next meeting took place, after

vhich the following occurred:)
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The Chairmen. I think we will have to leave the date
open for the present.

Are there any other matters?

Mr. Dean. 1Is it feasible to send these rules out rule by
rule, rather than wait until they are all redrafted?

Mr. Robinson. I should think it would be desirable to
send them by sections, at least.

The Chairman. If there is nothing further to come before
us, we will adjourn subject to the call of the Chair. We thank
everyone for the helpful cooperation they have given.

(Thereupon, at 2:55 o'clock p.m., an adjournment was

taken subject to the call of the Chairman.)



