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AFTER RECESS

The pProceedings were resumed at 1:40 o'clock pPp.m., at the
expiration of the recess.

The Chairmen. A1l right, gentlemen. We proceed to Chapter
V, Rule 1j.

Mr. Seasongood. Mr, Chairmen, éverybody is in a good humor,
Mey I go back a minute? I am not going to hurry you with this
Rule 7.

Mr. Robinson. Rule (c).

Mr. Seasongood. But I Just want to call your attention to
what I had in mind. It was in the back of my head that there
was a case, and Mr. Tolmsn helped me to find the one that I
meant. This was & case in 121 Fed. 24, 235, and in that case
& member of the Labor Relations Board--it was Mr., Smith--had
taken an active part in attempting to boycott someone before he
sat on the case; and the court of appeals ordered that the case
be sent back to determine whether he was disqualified. Now, they
say, at page 239;

"The Board argues that at worst the evidence only
shows that one member of the body making the adjudication
was not in a position to Judge impartially. we deem this
answer insufficient, Litigants are entitled to an impartial
tribunal whether it consists of one man or twenty and there
1s no way which we know of whereby the influence of one
upon the others can be quantitatively measured,"

So 1t seems to me to be in point for the Proposition that
if e grand Juror has participated in the deliberations and in-
duced the others to return the indictment you ought not to leave

this as we have it here. It ought not to be written in. I am
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not going to say any more about i1t, but it does seem to me to
be a case in polnt.

The Chairman. Yell, do you want to mske a2 motion?

Mr. Seésongood. I did, and it was voted down.

The Chairman. Oh.

Mr. Seasongood. I do not know whether this case will in-
duce anybody to ask for a reconsideration or not.

Mr. McLellan. Y, u and I were pretty lonesome on that.

lMr. Seasongood. No; we jad Judge Burns with us.

Mr. Burns., Was that in the Third Circuit?

Mr. Seasongood. Yes, that was in the Berkshire Knitting
Mills case.

Mr. Wechsler. I was with you.

Mr. Seasongood., What?

swr. Wechsler., I voted with you.

wr, Seasongood. Oh; one more.

Mr. Holtzoff. Of course, that case does not apply to the
law as 1t now stands, because there is a statute on jurors that
would make that case inapplicable to grand juries.

Mr. McLellan. Yes, but the trouble with us 1s that statute.

Mr. Geasongecod. Thars 1is no reason for promulzibting “he
statute 1f we would disapprove of it.

Mr. Holtzoff., Yes,

Mr. Dession. How could we re-word the thing in order to
take care cof that? Now, the jurors' votes will not be recorded,
will they?

Mr. Seasongood. Yes, they are to be recorded, according to
this rule.

Mr. McLellan. Only cn voting for the names.
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Mr. Dession. If we get sround that, I guess there will be

no trouble with it.

Mr. McLellan. Yes, ‘

hr. Seasongood. The point is that it is not merely the
vote, but this is the whole subject here. You cannot measure
quantitatively the effect.

The Chairmen. Your position is that one rotten apple
spoils the basket?

Mr. Seasongood. Yes.

Mr. boltzoff. But suppose you have a grand juror who is
only legally disqualified, not for bias but because he is of the
wrong age cr a resident of the wrong district.

Mr. McLellan. Over 65, as the book shows.

Mr. Holtzoff. Yes, or suppose he resides scross the line
in tne adjoining district, or something of thm sort. Surely
you should not invalidate the indictment.

Mr. Seasongood. Would it do, then, to say, "No indictment
need be dismlssed on the ground": that is, does not have to be,
but it might be?

Mr. Medalle. I like the idea of letting judges make up

their minds as to whether an injustice has been done.
hr, Seasongood. After all, all you have tc do is to indict
him over again; that is not so hard.
Mr. Holtzoff. Unless the statute of limitations has run.
Mr. kedalie. If they indlcted him so lste that the statute
has run, there 1s no harm in throwing it out on any technicality.
Mr. Holtzoff. well, the federal statute of limitations is

rather short, shorter than those of many of the states.

Mr. Medalie. That is wrong in most states.
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lir, Dession. The court could take that into account in
deciding 1t, I should think.

Mr. Medalie. That is right. He could.

Mr. Seasongood., Yes. In other words, I would rather
leave 1t to the court to say; not to say that it shall. You
meke it positive that no indictment shall be dismissed on that
ground.

Mr. Nclellan. We cannot get much from these gentlemen, MNr.
Seasongood, but I wonder if we could not get that word "shall
in the 38th line of that rule changed to "need".

Mr. Seasongood. Yes, we could say "an indictment need".

Mr., Mclellan, "No indictment need be".

2 kr. Seasongood. Oh, yes.

Mr. Walte. After all, the indictment is not & conviction;
1t does not do anything more than to inaicate that there is
eénough evidence to justify putting a men on trial, and I do not
think it i1s a serious mst ter if there was a slight objection of
that sort to it. I do not think I would vote even for "need be".
I think I would leave that mandatory.

¥r, Seasongocd. I cannot agree with you that it 1s not e
seriocus matter. I think it is a very serious matter.

NMr. McLellan. In order to take a hopeless shot at it, I
move that "shall" in that line shall be changed to "need".

Mr. Burns. I second it.

Mr. Waite., What line is that?

Mr. MeLellan. Tnat is line 38,

The Chalrmen. Line 35, Rule 7, page 2.

Mr. Dession. That is an improvement, I think.

The Chairmen., Is it seconded?
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Mr. Seasongood. Yes.

The Chairmen. Are there any remarks<? All those in favor
say "aye". Opposed, "no". The motion is carried.

Now, we have a re-draft,

“r., Seascngood. That is the advantage of teking things up
after lunch.

The Chairman. A re-draft of Rule 12 is before you,
gentlemen. Are there any suggestions?

Mr. Youngquist. I move to adopt it.

Mr. Robinson. I will second it.

The Chairmen. It is moved and seconded. All those in
favor say "aye". Opposed, "no". Carried.

Now, I think we are on Rule 1l.

Mr. NeLellan. I move the adoption of Rule 1.

kr. Holtzoff, I second the motion.

¥r. Hobinson. May I make thg suggestion, Judge: on line
L would 1t not be desiravle to strike out "or coples": that is,
"A copy of the indictment"?

Ihe Cheirmen. Yes.

Mr. Robinson. And then after the word "request" strike out
"or upon order", so that the sentence would read, "A copy of the
indl ctment or information shall be delivered to him upon his re-
quest."

Mr, Seasonéood. 1 was going to move to strike out "upon
his request". I do not see why you have to request it. It
seems to me 1f you get an ordinary summons they leave a copy of
1t with you. Why do you have to request it? You may not know
enough tc request it. I think you should gilve a copy of an

indictment,.
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Mr. Robinson. What if he does not want it, Just 1like hav-
ing a lawyer if he does not want a lawyer?

Mr, Seasongood. What?

Mr. Robinson. Like if i1t i1s a long indictment.

Mr. Seasongood. Why do you give a man a copy of & summons
and leave tnem with him?

Mr. Robinson. That 1is to get him to do scmething.

Mr. Dean. You do not have to leave it for him; get it back.

Mr. Seasongood. I do not think he ought to have to request
it. He may not have sense enough to request it.

Mr. Holtzoff. Nine times out of ten he does not want it;
he does not get it and he does not want it because the charge 1is
stated to him in open court, and the Judge asks him if he wants
& lawyer, and he says, "No, I don't. I'm guilty," and he gets =
better comprehension of what he is charged with by the statement
made in open court than he would by reading the indictment if 1t
was handed to him.

ir. ourns. How about saying a copy shall be made avasilable
to the defendant?

Mr. Robinson. That 1s about the same thing, is 1t not,
Judge ¢

Mr. Burns. Except that you do not have to go through the
formality of actually handing it to him.

Ihe Chalrmen. No, because that does not mean he would have
1t; he may just be given the right to look at it.

Mr. Robinson. That is right,

Mr., Medalle. Nobody will ask for it except those who know
the rules, which means that only one of these fool lawyers will

ever ask for it.



veb

351

Mr. Walte. If we would provide that it shall be glven to
him, would we not also have to provide that subsequent convic-
tions should not be reversed if it were not given to him? I
would be afraid of a provision that it must be given to him un-
less we had some such safeguard. there, because 1t would be ap-
pelling if convictions were reversed on that ground.

I notice that the Institute Code has this language:

"He shall be furnished with a copy 2l hours before he
is called upon to plead thereto. A failure to furnish such
copy shall not affect the validity of subsequent proceed-
ings against the defendant if he pleads to the indictment
or information."

The Chairman. If we leave it in its present form you avoid
all of those difficulties.

Mr. Wei te. Yes, s I should rater have it as it is.

Mr. Medelie. All right.

Mr. Wechsler. MNr. Chairmen, I move that the sentence be-
ginning on line 3 and ending on line L, "He may waive," be
stricken, because, in the first place, I think that would be the
law without the sentence; and in the second place, I do not think
8 man ought to be arraigned without having a charge stated to
him. I agree about reading the indictment, but I do not think--

Mr. Robinson (interposing). Well, Mr. Wechsler, you know
how commonly lawyers for defense will say, "The defendant wailves
the reading of the indictment, and the Court mgy enter a plea of
not guilty".

Nr. Holtzeff. Ordinarily, indictments are not read, and
nobody worrles sbout it,

Mr. McLellan. The charges speak.
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Mr. Holtzoff. Yes, the charges speak.

Mr, Medalie. This provides for it.

Mr. Holtzoff. Yes.

lir, Nechsler. The first sentence indicates that the in-
dictment need not be read; it is enough under the first sen-
tence 1f the charge be stated.

Mr., Holtzoff. That is right.

Mr. Robirson. Again, sometimes a lawyer does not even
care to have it stated.

Mr. Medalie. Why do you need a formal waiving of the state-
ment?

Mr. Wechsler. It 1is not a problem, Mr. Robinson, and it
seems to me that to make it one is wrong.

Mr. iedalie. I second the motion to strike the second
sentence.

The Chairmen. Are there any remarks? All those in favor
say "aye". Opposed "no". Carried.

It igmoved and seconded that the rule as amended with the
chenges also In the last sentence be adopted. All those in
favor say "aye". Opposed, "no". Carried.

Rule 15,

Mr. Robinson. Mr. Youngquist needs to be heard on that,
and he is not here.

Mr. Seasongood. Here he comes.

Mr. Robinson. Just in time,

Mpr. Holtzoff. Lo you want to be heard on 15%

Mr. Seasongood. You are in contempt for not answering the
summons .

Mr. Holtzoff. Do you wish to be heard on 15%
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Mr. Youngquist. I do to this extent. Has this re-draft
been distributed?

Mr. Robinson. There is a re-draft, the second copy of 15,
that has been distributed, so be sure you are not usi ng the first
draft. You can tell whether or not you have the substitute
draft by reading the title. The title of Rule 15 of the draft
that has been substituted, which you need to have then, is,
"Pleas. and Motions; Demurrers and Special Pleas Abolished."

Mr. Seascngood. We are just getting 1t; it is just being
distributed to us.

Mr. Fobinson. That is the second dreft, (indicating).

Mr. Youngquist. I should say, Mr. Chal rman, that this is
the substance of what the committee agreed upon in New York,
but it was Just with some rearrangements; that is all. No
change atall in 15 (a),.

Mr. Robinson. ©No, sir.

Mr. Youngquist. Of the draft that is being distributed.

The Chalirman., Are there any questions on 15 (=a)¢%

Mr. McLellan. I move its adoption.

Mr. Holtzoff. I second the motion.

The Chairman. It has been moved and seconded that 15(a)
be adopted. Are there any remerks?

(There was no response.)

The Chairmean. All those in favor say "aye". Opposed, "no".
Carried.

Mr. Youngquist. 4ll we have in (b) is, I suggest, that the
last sentence be thrown down below where it more properly be-
longs, it seems to me.

Mr. holtzoff. Yes.
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The Chairman. You mean to throw it from where it is now?

Mr., Youngquist. Yes.

Mr. Robinson. The second draft.

The Chairman. Oh, the second draft is all right, I take
i1t; is that what you mean?

Mr. foltzoff. Yes, the second draft is all right.

Mr. Youngquist. Oh, yes.

Mr, Holtzoff. This has all been taken care of in the
second draft.

Mr. Robinscn. There is no need to pay any attention to the
first draft because there is s rearrangement of the same,

Mr. Youngquist. All right.

The Chairmen. Are there any questions on (b)? Do I hear a
motion?

Mr. Holtzoff. I move its adoption.

Mr. Robinson. I second the motion.

the Chairmen. All those in favor say "aye". Opposed, "no".
Carried.

Mr. Seasongood. I do not want to be hypercritical, but is
there a general issue in a criminal case?

Mr. Robinson. A plea of not gullty raises a general issue,
does 1t not?

Mr. Youngquist. Yes. That, I think, is a word of art.

Mr. Seasongood. 1Is it?

Mr. Youngquist. In criminal procedure.

Mr. Seasongood. All right.

Mr. Youngqulst. The general issue; is that raised by a
plea of not guilty?

Mr. burns. iould "on the merits" be any better?
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Mr. 3eascongood. Yes, I think so.

Mr. Robinson. It would not be--pardon me.

Mr. Seasongood., Well, i1f it is perfectly definite, all
right.

Mr. Mclhellan. Does everyone agree to "on the merits"?

Nr. Seasongood. I do not know. I do not pretend to know,
but I never heard "the general issue" in & criminal case. "Trial
of the merits", is that?

Mr. Burns. I will offer & motion.

dr. Robinson. May I sey a word about it, Mr. Burns?

Mr. Burns. Yes, sir.

Mr. Robinson. I hope I am not in errcr on it.

Mr. Holtzoff. Are we on (c)?

Mr. Robinson. No, we are on (b).

The Chairman. Line 11.

Mr. Robinson. "the general issue" there means: 1t is used
here, as Mr. Youngquist has said, to apply to anything that is
up for trial after a plea of not guilty. Now, thet 1s different
from saying "on tihe merits", because, as we noticed before in
criminal pleadings, almost anything can bve brought up urder the
general issue. Ilaybe a defendant will plead not guilty, and
his only defense will be former jeopsrdy, something like that,
which I do not think could be on the merits, although it is a
general 1ssue; and our idea was, and the result of all the work
we have done on this rule in the Style Committee and in the
General Committee meetings was, to have all matters thst are
capable of determination through the triasl of the general issue
rather than before trial by motion.

Mr. McLellan. Does the general issue cover the issue of
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former jeopardy?

Mr. Robinson. Yes.

Mr. Youngquist. Yes, 1t does.

Mr. Robinson. It covers about everything, judge. Of
course there is great diversity among the districts on that.

Mr. McLellan. That is just it.

Mr, Burns. Suppose you just said, "capable of determina-
tion before the trial'.

Mr. Dean. I think that is all you need.

Mr. Youngquist. Then you should say, "the trial of the
indictment or information," because there may be & trisl of the
l1ssue cf former jeopardy, for Instance, which would be a trial.

lr. Walte. Would the phrase "before the trisl of the
general issue" leave any doubt? If it is dublous we ought to
change 1t. If it is not dublous it seems to me we get ourselves
into difficulty trying to change it.

Mr. Dean. The difficulty is, the word of art in civil
cases has been applied to criminal cases. I think it is more =
mat ter of style. I do not think it would leave any doubt.

Mr., Walte. It i1s more common, I think, in criminal cases.

Mr. lMedalle. Mr. Dean, I think Blackstone applied it in
criminal cases.

Mr, Dean, Yes.

Mr, Holtzoff. I think it is a word of art in criminal
cases, 1s 1t not?

ir. Dean, I do aot think it would leave any doubt in any-
body's nmind as to what we meant 1f we left it in there.

Mr. Welte. I wonder, in view of the fact that we have 60

rules to cover and we have done 1l so far, if we ought not to
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leave to the Committee on Style, questions of vertiage that do
not raise any question of policy at all.

Mr. Longsdorf. May I add the suggestion to that: Would
the members of the committee, after we rise from this meeting,
look these rules over carefully, if they have time and can
squeeze 1t out, and send in any questions of that kind to be
determined by the Committes on Style, and if the committes be
continued or convened for the purpose of rullng on taings like
that, would that be in order?

Mr. McLellan. I do not want to be obstinate, but I am go-
ing to move that the words "of the generasl issue" be stricken,
as the promptest way of raising this question.

Mr. Seasongood. I second it.

The Chairmen. Seconded? Was it seconded?

Mr. Seasongood. Yes.

Tne Chairman. Are there ay remarks?

Mr., Medalie. I should like to amend that amendment by
providing that the words "general issue" be "the indictment or
information".

The Chairman. Is that seconded?

Mr. lNcLellan. You strike out the words "of the general
issue," according to your amendment still, and thén you séy what?

Mr. Medalie. "of the indictment or information," as Mr.
Youngquist suggested.

Mr. McLellan. "the trial of the indictment or information"?

kr. Youngquist. I suggested that as an alternative to what
wmr. burns proposed. I like this language better. It servesthe
same purpose.

Mr. Longsdorf. Would it do if we were to say "before the
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trial of facts upon the general issue"?

Mr. Youngquist. I do not think that would help any.

Mr. Longsdorf. I do not know whether it would. It would
not help me.

Mr. Robinson. Question.

The Chairmen. 1ilr. Medalie is not seconded.

ur. Seasongood. I second 1it.

Mr. Youngquist. It was accepted by the mover.

The Chairman. Was 1t? All right. Then the motion is on
Judge McLellan's amendment as amended by Mr. Medalle. All those
in favor of the amendment say "aye", Opposed, 'mo".

I call for a show of hands, all those in favor. Five.
Opposed? Seven. Lost.

Mr. McLellan. So you are going to leave in tae words "of
the general issue"?

The Chairman., It seems so.

Mr. icLellan. Yes,

The Chairman. lne motion on the section as it stands: A1l
those in favor of (b) in itspresent form say "aye". Opposed,
"no". Carried.

ir. Dean. I should still like to raise this question: We
have "trial of the general issue", and then we have "trial" fol-
lowing 1t. Is that apt to make any confusion? Doy;ean some-
thing different there? If we do not, why do we not say, "trial®
in both places?

Mr, McLellan. That is what I thought.

hr. Longsdorf. bBecause the words "gensral issue" are

qualifying words in tais connection and are not needed in the

others. lhat is my view.
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Mr. Dean. Is/not there qualifying?

Mr. McLellan. It is not clear to me that the phrase "gen-
eral issue"” is a word of art as applied to criminal cases; that
is, it was not until Nr. Holtzoff told me the contrary.

Mr. Holtzoff. No. I raised the question. I did not mean
to make & positive statement. I asked the question for informa-
tion. I do not know.

Mr. McLellan. Well, I do not know. OFf course, I think Mr.
Dean 1s right about it,

The Chairmsn. All right. I move that the reporter be asked
to look Into this question to see whether it is a general word
of art.

Mr. McLellan. All right.

5 Mr. Dean. If it is, let us use it in both places.

The Chairman. What?

Mr. Dean. If it is a word of art, let us use it in both
places.

The Chairman. All right. With that understanding we pass
on to (c) (1).

Mr. McLellan. I move its adoption.

Mr. holtzoff. I second the motion.

The Chel rman. All those in favor say "aye". Opposed,

"no ] .

Carried.
(c)(2).
Mr. Seasongood. Have you adopted this rule that the ques -
tions of phraseology should not be brought up? I mean in (1),
"The motion" you have referred to, and you said, " potions"

and so you have now "Tnhe motlon". It ought to be "A motion";

should it not be?
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Mr. Holtzoff. Yes, that ought to be "A".

The Chairman. In (1).

Mr. Youngquist. It is in (b), Mr. Seasongood, "motions
shall be used in their place."

Mr. Holtzoff. There 1s a line 1%.

Mr. Seasongood. It 1is (c¢). In (c¢)(1) you have "The
motion". You said, "Motions" and "The motions", and we have no
motion before referred to.

The Chairman. "A motion".

lir. Boltzoff. Say, "A motion".

Mr, Seasongood. All right.

Mr. Burns. 1In line 19 does "motion before trial' mean
before trial of the general issue?

Mr. Youngquist. Yes.

Mr. Seasongood. What line is that?

The. Chairman. It must mean that.

Mr. McLellan. Do you want to get that put in there again?

Mr., Burns. I sheall refer that to the Committee on Style .

Mr. Holtzoff. The next few words indicate that , I think.

The Chairman. All right. If there are no other guestions
we shall take a vote on (¢)(2). All those in favor say "aye",
Opposed "no". Carried.

(c) (3).

Mr. McLellan. You are all satisfied with that, are you?

Mr, Holtzoff. Yes.

The Chairman. With (2), Judge?

with respect
Mr. McLellan. Yes. "All other objections/to the indict-

ment or information shall be made by motion before trial and be-

fore or after or with the plea". I am not sure about that.
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The Chairmn. Why was that tie put in there? I ask the
committes: "and before or after or with the plea but within such
reasonable time as the court shall fix"?

Mr. Robinson., I think the idea was to simulate it to the
civlil rule, and that you can bring up objections preferably to-
gether.

Mr. ledalie., If you choose, at the time that you plead not
gullty, you may also plead double jeopardy by motion.

Mr. Robinson. That camnot be done, of course.

hr. Holtzoff. At the present time you have to m&k e your
motion.

Mr. Medalle., Draw your plea.

Mr. Robinson. That i1s a source of frequent delays in the
trial, 1t seems, preparatory to trial: file one motion today
and get 1t ruled on next week, and another motion, and another
motion. The 1dea here 1s to move the thing along by having the
objections heard at the same time so far as practicable and fair.

Mr. McLellan. Well, do you regard double jeopardy as an
objection with respect to tine indictment--

Mr. Youngquist. No.

kr. McLellan. =--or Information? Or to the institution of
the prosecution?

Mr. Youngquist. No.

Mr. Medalie. Well, you do to the institution of the prose-
cution.

Mr. Seasongood. Yes, I thlnk so.

Mr. ourns. Yes, certainly.

Mr. Youngqulst. Yes, of course.

Mr. McLellan. Then do you mean that that wmust be heard
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before trial?

Mr, Medalle. No. If you choose you can have it at the
trial.

Mr. MclLellan. It says "shall" here.

Mr. Medalie. Trial of the general issue. That sufficiently
covers 1it. |

Mr. Burns. Doesn't that mean the "trial" in line 19 has a
different meaning than "trial" used in (b) wheres motionghre
mentioned?

The Chairmen. I am having difficulty with that "and" in

line 19. I do not see how you can have a motlon before trial
eand also have it "and before or after or with the plea".

Mr. Youngquist. Well, a man is arraigned, and under this
he may meke his motions before he pleads, or he may make his
motion at the time he pleads not guilty, or he may make his
motion after he pleads. It was intended to give considerable
latitude with respect to making of motions but at the same time
require that all motions that are to be made shall be heard to-
gether for the purpose of avolding delay. That is wha we were
discussing in New York, and that is what this embodies.

Mr. kcLellan. Yes, but you require him to raise these ob-
jections by motion, do you not¢?

Whe Chairman. Yes. "before trial" they say.

Mr, McLellan. That was before trial; and may some of those
be of such a character as to raise an issue of fact? If so, are
you going to have two jury trials?

Mr. Robinson. It 1s possible.

Mr. Medalie. What was intended there was rather that you

be permitted to make such motlions, but if you made the motion.
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lir, Dean. Yes, it says "snall".
what

Mir, Holtzoff. I think/was intended by the phrase"institu-
tLlon of the prosecution" were such matters as you now bring up
by a plea in abatement.

Mr. Robinson. That 1s right. T do not know that I agres.

Mr, holtzoff. Rather than by plea in bar. I do not know
whether the language 1s sufficiently felicitous to convey that
thought,/EEZt was the sub-committee's purpose, to substitute a
motion for a plea in abatement.

Mpr, McLellan. That, we have already done.

Mr. Holtzoff. I beg your pardon.

uy, McLellan. We have glready done that.

Mr., Holtzoff, Wwell, but we hsve abolished plsas in abate-
ment.

Mr. MecLellan. Yes,

¥ir, Holtzoff., And this 1is an affirmative provision requir-~
ing such motions to be made before the trial but permitting them
to be made after pleading guilty or nof gullty, although in that
way changing the practice, which requires you today to raise
thess points before the plea of gullty or not guilty. I can

conceive that perhaps the phrase "institifion of the prosecution"

might not be accurate there.

Mr. McLellan. It just seems to me that something should be
done by way of a re-writing of that iIn some way.

The Chairmen. Judge, 1 do notsee how a motion can be re-
quired to be made before trial--

ur. Dean (interposing). Double jeopardy.

The Chairman. =--and then go on to say, "and before or

after.”
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Mr. Robinson. ‘'plea'?

wr. holtzoff. Instead of "and before", it might have been
clear i1f you said "either before or after plea",

mr. Robinson. But it comes with "or with". we have three
alternatives.

br. Holtzoff. We wanted to get away from the present re-
qulrement wnich provides that you must raise these points before
you plead, and you get an extension of time to plead for the pur-
pose of making these motions.

The Chairman. Yes.

Mr. burns. Well, if you had said "shall be made before or
after or with the plea but by motion before trial," and then have
it clear what you mean by "trial", which it seems to me from the
context means the trial on the merits.

Mr. noltzoff. That is right.

kr. Robinson. It would be all right to insert "trial of
the general issue”, would it not, Mr. Youngquist, again?

Mr. Holtzoff. I do not know.

Mr. Robinson, Why not, if they insist. I do not think it
is necessary, but if he wants 1t.

The Chairman. I think if you revise the order as Judge
Burns now suggests you would clarify that line 19 considerably.
Ifthere is no objection we shdl ask the committee to do it.

Mr. Medalie. Now let me get that again. I want to make
sure. How 1s that?

The Chairmen. "shall be made before or after or with the
plea but before the"--

kr. surns. '"out by motion before trial.

The Lhairman. "but by motion before the trial".
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Mr. Robinson. It would still have to be "by motion before
or after or with the plea".

The Chairman. Yes, "but before the triall.

“r. MclLellan. What does "the plea" mean there?

lr. Youngquist. Guilty or not gullty. ©Not guilty.

Mr. Medalie. Plea of not gullty.

Mr. McLellan. Are you going to permit these things to be
heard after the man has been found guilty?

Mr. Robinson. Ch, no.

Mr. Holtzoff. No.

The Chairman. This 1is his pleading. He is pleading guilty
or not guilty.

Mr, Dean. It is limited to that, then. I think the Jdge
has a point, because our pleas include the plea of gullty up
above. This only contemplates a motion in the event that the
plea is not guilty.

The Casirmen. That is rignt.

Mr. Holtzoff. Yes, in order to say there "after plea of'--

dr. Youngquist. It wey be made before the plea,

Mr. Holtzoff. Before or after?

¥r. Youngquist. Yes,

Mr. Holtzoff. No.

The Chairman. No.

Mr. Youngquist. And if the defendant intends not to plead
not guilty he would naturelly make his motion before the plea,
as he may under this rule.

The Chairman. I teke it we are all agreed on what we want

to accomplish here, May we pass 1t to the committee and then

move on Lo (¢)(3)2
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Mr, Dean, Did we agree on former Jjeopardy, Mr. Chairman?

Mr. Medalie, You mean as to whether op not you can dis-
pose of the issue of double Jjeopardy by a motion®

Mr. Dean, Whether you must.

Mr, Robinscon. Just a little bit further, now, if you will
notice here, the next clause provides that if the request is
denied for trial by jury he sghall bhave the right to withdraw
the motion, Now, perhaps there will be certain defenses
raised by plea on which there should be a specific right to with-
drew the motion., I am mentioning that in connection with the
gquestion that I think is in the Dback of your mind., If you are
entitled to trial by jury on the issue of double jeopardy, yvou
find in the next clause there, at lines 26 and 27, that he chall
have the right tc withdraw the motion if he wants a certain
issue tried by a jury, which means then he will bave the right
to trial by a jury at the trial of that issue--of the whole
issue,

Mr., Holtzoff. I think the subcommittee will have to work
on that,

Mr. Dean. That is not at all clear from this. As this
reads now, you could--you must reise by motion double jeopardy,
as I read it,

Mr. Holtzoff., I do not think so. Tt was not so intended,
although there may be that view.

Mr. Medalie. As he reads it.

Mr. Dean. I know it wae not intended thrat way., I know
that,

Mr. Youngquist. There is danger of that,

Mr. Medalie, Yes.,
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Mr. Youngquist, The committee was thinking only of the
objections tc the indictment itgelf,

Mr. Medalie. And also got itself in a jam becausge it
would not use the words "in bar or abatement."

Mr., Holtzoff. Yes,

Mr. Medalie., And that is why it used those words that
cause us more trouble than ever: "or to the institution of the
prosecution”.

Mr. Robinson. That is right,

Mr. Medalle. Had we stuck to good old language and seid,
"in bar or abatement," we would have had less trouble.

Mr, Longsdorf. Yes,

Mr. Youngquist., That is right. I join in the contention.

The Chairman. Are we moving on to (c¢)(3%)?

Mr. Medalie. We shall have to re-do (2),

The Chairman. All right. Let us go on to (c¢)(3). Are
there any questions on (c)(3)?

Mr. Burns. I should like to find out whether cr not 1t
is intended that where a defendant has = right to trial by
jury the court 1s given by this rule the power to dispense with
it,

Mr. Robinson. ©No, the answer is clearly no, Judge, be-
cause 1f he thinks he has a right to trial by jury and the
court thinks he has not a right to trial by a jury, and the
court denies it, he may still withdraw his motion, whereupon it
comes under the plea of not gullty, and he gets a trial by a
Jury at the trial, so he not denied the right to trial by Jjury.

Mr, Medalie. Let us put it this way: He makes & motion

to dismiss on the ground of double jeopardy. The court says,
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"I will try that issuve, but if you want a trial of that issue
I will try it without a jury."

He says, "No. I went a jury trial."

The court says, "All right. I will not hear it. Tt cen
be tried at the trial of the general issue."

Mr. Robinson, That is it.

Mr. Longsdorf. Do you not think we ought to meet thate?

Mr. Medalie. PBut if he is willing to he cen go ahead and
try it without a jury on that issue of double jeopardy, and if
it 1s decided against him he is through,

Mr. Robinson, That is right,

The Cheirman. TIs there anything further on (c) (3)2

Mr. Burns. Yes, I have another question.

The Chairman. All right, Judge.

Mr, Burns. Is 1t true, Mr. Robinson, that any issue as
to which e defendant has & right to trial by jury under the Con-
stitution may now be raised by a plea of not guilty?

Mr.Medalie, We had no doubt gbout that,

Mr. Robinscn, Yes, I do not think so, I do not know of
any.

Mr. Burns. Well, I do not, because otherwise this next
clause may raise some difficulty.

Mr. Seth., I should think so.

Mr. Longsdorf. I think the common-law right of trial by
Jury 1s extended to trial on svecial pleas in bar: former
acquittal or conviction.

Mr. Burns. Why not say, "Under a plea of not guilty, when
any motion before trial raises an issue of fact as to whieh the

defendant is entitled to trial by jury, it shall be tried by a
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jury or by the court if the defendant consents, but i1f he does
not consent he shall have the right to withdraw his motion"?

Mr., Robinson. The only difficulty raised by your question,
Mr. Burns, is, autometicelly you are assuming what the practice
is in the various districts with regard to what can be proved
under & plea of not guilty. Now, there is no answer to that
because there is great variety.

Mr, Burns. It seems to me it may well raise a difficult
question, then, for the reason that we do, by the manner in
which this is written, make the distinction between issves of
fact triable under a plea of not gullty and all other issves of
fact.

Mr, Robinson. That is right,

Mr. Burns. And we allocate a constitutional right to
trial by Jjury on the first group and not the second.

Mr. Robinson. No, it 1s not our doing it, It is leaving
it to the judge to AO it. That was the action of the committee,
They said, "That is a question. We had better not try to de-
cide it." The only other way would be to try to decide it by
a catalog of enumeration, which would be deadly, of course.

Let the judge decide it when it comes up, whether or not it is
an issve that raises a right to trial by jury. Is that not
sstisfactory.

Mr. Burns. Well, except it may be subjected to the criti-

cism that you are apparently gilving the court the powsr to try

an issue of fact.
Mr., Robinson, That is not possible,

Mr, Burrs. With or without a jury, regardless of consti-

tutional right,
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Mr. Youngquist, MNo.

Mr., Robinson. That is not posgsible under this provision.
The defendent always has his right to trial by jury.

Mr, MclLellan. In order that I may understand this and see
in my own mind whether we ought not to have some more work done
on it, I skould like to ask a questlon: We have provided that
matters that formerly could be raised by a plea in abatement
may be raised on motion, Now, if a thing had to be railsed by a
ples in abatement, it now has to be raised on motion., Do you
take care of a defendant who wants his jury trial upon the
motion which is the equivalent of a plea in abatement by pro-
viding that he mey withdraw his motion? When it is withdrawn
can he then raise, under what you are pleased to call the
general issue, a matter which had to be pleaded formerly in
abatement?

Mr, Robinson., Do you want to answer that?

Mr. Medalie, Matters ralsed by plea in abatement could
not be raised at the trial of a general issue,

Mr, Robinscn. I do not think soc.

Mr. Medalie. Matters that cculd be raised by plea in bar
could be raised by trial of the general issue.

Mr. McLellan, Well, but I am talking about abatement.

Are you going to deprive a man of his motion whichk is the
equivalent of a plea in abatement--

Mr., Robinson. (Interposing) It is elastic.

Mr. McLellan, (Continuing) --by saying that he may with-
draw his motion if he wants his jury trial and then, without
saying that he may raise it upon what you please to call general

issue, deprive him of what at ccmmon law would be his plea in
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abatement?

Mr. Holtzoff. Is the defendant entitled to a jury trial
on a plea in abatement?

Mr. McLellan. If a question of fact is involved he 1s.

Mr, Seth. Yes,

Mr., McLellan, He is with us.

Mr. Youngguist. Is he?

Mr, Robinson. When a juror is disqualified? A grend juror?

Mr, MclLellan. Certain pleas in abatement that raise an
issue of fact are triable by jury, as I understand it, Do you
not sc understand 1t?

Mr., Medalie. I am not sure about that,

Mr. Waite. Mr., Robinson, in this clause (3) you had the
matter stated about the way Judge Burns wanted it,

Mr. Robinson., That was before the Committee on Style, Mr.
Waite.

Mr. Waite, Do you remember why you changed that?

Mr. McLellan. I think it was changed because there was
something the matter with it,

Mr. Robinson. I think on the whole this is a great improve-
ment.,

Mr. Waite. You do not remember why you changed that?

Mr. Robinson. I expect I can get it if you want it.

Mr., Waite. No, I am not particular.

Mr. Mclellan. Then you are satisfied with this rule as it
is?

Mr, Robinson., Yes, I am,

Mr. McLellan., Are you satisfied that you do not deprive

a man of his right to raise by motion matters that theretofore
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he could have raised by a plea in abatement? I think you are
depriving him,

Mr. Youngguist. And have a jury trial, you mean?

Mr, Mclellsn. Yes,

Mr., Youngguist. On pleas in abatement would a defendant
be entitled to a jury trial®?

Mr, Mclellan, Any plea in abatement that involves the
proof of facts.

Mr. Youngquist. Such as Mr. Medalie suggested, disquali-
fication of a juror? I was of the impression, as Mr., Medalie
said, that you had a right to trial by jury on pleasin bar but
not on pleas in abatement,

Mr. Holtzoff, I think the subcommittee--

Mr. McLellan. . Well, but I have always been taught, be-
cause that is our Massachusetts practice, that on any plea in
bar, in abatement, involving an issue of fact, either party is
entitled to trial by jury.

The Chairman. Judge, would you turn back to the original
draft of 15 under (c) (3) and see if it is not covered in that?

It seems to me it ig there.

Mr. Wechsler. I think that meets the problem, Mr, Chairman.

The Chairman. What?
Mr. Wechsler, That meets the problem.
The Chairman, In other words, turn to your original draft
of (c) (3):
"When a motion in advance of trial raises an issue
of fact, the defendant is entitled to a trial by jury if
the issue could properly be raised at the trial under a

plea of not guilty. All other issues of fact raised on
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motions in advance of trial may be tried as the court
shall direct by affidavit or otherwise 'and with or without
a jury."

Does that cover what you want?

Mr. McLellan, Yes.

The Chairman., (Reading:)

"When an issue has been tried and determined in advance of
trial, the determination shall control the subsequent
course of the proceeding."

Mr., McLellan, No, sir, it dces not, It very distinctly
does not, because I am talking about & case where there is a
metion the equivalent of a former plea in abatement, where an
issue of fact is involved, and neither the o0ld rule nor the
new rule includes that,

Mr. Medalie, Do you understand that on a plea in abate-
ment which bas to be decided before trial it is triable under
the general issue?

Mr, Mclellan, Yes.

Mr, Medalie, That a defendant has a constitutional right
to jury trial?

Mr., McLellan. I am not ready to put in the word "consti-
tutional," but in practice he 1s afforded, with us, a trial of
an issue of faect upon plea in abatement, and we have got so far
in the old practice in Massachusetts as to saying that if he
vants to take that bite of his cherry it may be the only bite
that he will have, \

Mr. Holtzoff, I think the subcommittee proceeded in its
draft on the opposite assumption, and maybe the subcommittee

was wrong, but in the subcommittee we assumed that there was

%
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no right to a jury trial on a plea in abatement,

Mr, McLellan, Did you ever see any authority to that
effect?

Mr. Holtzoff. I personally have not, I do not know.

Mr. Youngquist. Judge, would not No. (3) of the o0ld draft
meet 1t?

Mr, McLellan. No, because it says there, "the defendant
is entitled to trialby jury if the issue could properly be
raised",

Mr. Youngquist., I see,

Mr. McLellan. (Continuing) "at the trial under a plea of
not guilty."

Mr., Youngguist. Yes.,.

Mr, McLellan. ©Now, matters of abatement could not be so
relied upon.

I hate like the deuce to hold you up this way.

Mr., Youngquist. That is all right,

The Chairman., These are important,

Mr. Holtzoff, This is an important point,

Mr. Youngquist. May I make a suggestion?

The Chairman, How am I to dispose of it? Let us see if
we can get it,

Mr, MclLellan., Well, if I am wrong on the matter of jury
trial on a plea 1n abatement that involves questions of fact,
we will go on,

Mr. Robinson, I should like to ask this question, Judge,
on that: Do you read this to provide that a defendant can be
deprived of trial by jury just automatically by the rule, or do

you not understand that it is still within the power of the
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trial judge to grant him a trial or not grant him a trial, as
the judge thinks the law requires?

Mr. McLellan, Oh,

Mr. Robinson., Therefore this gquestion comes before you.

Mr. MclLellan. Yes, but the right to a trial by jury is
not a permissive; it 1s an absolute right,

The Cheirman, He either hag it or he has not.

Mr. McLellan. Yes, that is it.

Mr. Youngquist., I will make & motion, Mr. Chairman.

Mr. Robinson., All right. Go ahead,

Mr. Youngquist. I move, Mr. Chairman, that (c) (3) be re-
referred to the committee for study in the light of the--

The Chalrman. ~--discussion.

Mr. Youngquist. --suggestions that have been made,

Mr. MclLellan, I second 1it,

The Chairman. All those in favor say "Aye." Opposed,
"No." Carried.

Mr. Seth. Does not the Government want a right to trial
by jury on some of these issues?

Mr. McLellan. I think that is a very pertinent suggestion,
sometimes they do.

Mr. Seth. They ought to have the right. They have a right
to trial by jury, dc you not understand?

Mr. Robinson. Again, that would be in the power of a
judge .under the rule, not the United States attorney.

Mr. Seth., I say, would not the Government want to try
some of these issues--1s it possible the Government may want

to try some of these in advance by jury?

10 The Chairman, Yes.
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Mr, Holtzoff. Yes.

Mr. Seth., Ought not that to be taken into consideration
in the redraft?

Mr. Robinson. It was taken into consideration in the re-
draft. I think I am speaking for all members of the sub-
committee; there are eight, T think,

Mr. Seth. Where does it show you?

Mr. Robinson. It is up to the judge. The judge may do 1t,

Mr. Seth, But maybe the Government does not want the
judge to do it.

Mr. McLellan. That is no answer when you are dealing with
this kind of thing, as to what the judge may in his discretion
do.

Mr. Robinson. ©No, 1t is not that; it is for the judge to
interpret what the law is in his jurisdiction at that time, and
if he thinks that there is a right to a trial by jury on a plea
in abatement or if he understands the United States attorney to
wish to have a trial by jury. I do not think the Gevernment
has a right to trial by jury at any time, does 1t?

Mr., MclLellan. Oh, yes, indeed, It is not a constitution-
al right, but they have it.

Mr. Dean. The right of trial by jury on this plea in
abatement, if there is a right of trial by jury, would not vary
with the districts.

Mr, Seth, No.

Mr. Dean. It seems to me that our research must go into
the questlon of whether or not we have a constitutional right
to a trial by jury on a factual issue railsed by the plea in

abatement, and I think 1f that canbe disposed of--I do not know
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that there are decisions on 1it,

Mr, Waite, I found something about that in the Institute
commentary. The Institute's provision is: "All issues whether
of law or fact whilch arise on a motion to gquash shall be tried
by the court." And then there is a footnote that says, "In
states, if any, in which this section would be unconstitutional
as to issues concerning former jeopardy or pardon or immunity'--

Mr. Robinson., Now, that is exactly the point.

Mr, Waite. In states, if any, in which this section would
be unconstitutional in those respects, then you have to change
it.

Mr. Dean. That will not vary among the federal districts.

Mr. Robinson. Oh, yes, it does, in districts where they
are apparently influenced by the state practice.

Mr. Dean, That will not vary among the federal districts.

Mr, Holtzoff. Well, this whole matter has been referred
to the subcommittee,

Mr. McLellan, It is the same guestion in every district,
only they may decide it right in one district and wrong in
another,

Mr, Dean. Exactly. There is only one Constitution, in
other words.

Mr, Robinson., That still leaves the decilsions varying.

Mr., Dean. If they do, I do not know what the status of
it is, and I would proceed on the assumption--

The Chalrman. All right. It is referred back.

Now lst us go on, gentlemen, to (c) (4) on page 2.

Mr. McLellan., Well, then there is authority that it must

be tried by jury.
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Mr. Holtzoff. I move the adoption of (c) (4).

The

Chairman. Seconded?

Mr., Waite. I second 1it.

The
"No." Ca

Rule

Chairman. A1l those in favor say "Aye." Opposed,
rried,

16.

Mr. Waite. I wanb to ask a question about that, We have

abolished pleas except plea of gullty or not gullty and nolo

contender

document"
Mr,

informati
The

Mr.

The

”NO . "

' The
Mr.
judgment
aver the
Mr,

Mr.

Mr.

e, and then line 2 says, "In pleading an official
joltzoff. I think that refers to the indictment or
on.,

Chairman. Are there any questions on 16 (a)?
Holtzoff. I move its adoption, Mr, Chairman.

Dean, T second the motlon.

Chairman. All those in favor say "Aye." Opposed,

(The motionwas carried.)
Chairmen. 15 (b).
Seasongood, Phraseology there in (b): you refer to a

or decision or order, and then you say "sufficient to

judgment or decision”. It ought to be--

Youngaqulist. --"or order",
Holtgzoff. "or order".
seasongood. Yes, And isn't that a little summary, to

say, "aver" a judgment? '"aver rendition of the judgment,

declsion,
Mr.

Mr.

or order",
Burns. "gllege," you mean.

geagongood. Sir?
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Mr. Burns. "allege".

Mr. Seasongood. I did not get that, What is 1t?

Mr. Burns, "allege'"; isn't that the word?

Mr. Seth, Rather than "aver'.

Mr. Burns. Than "aver": 'allege'.

Mr, Seagongood, Yes.

Mr. Burns. I shovuld like to raise a question, merely be-
cause Professor Weite and T were put off the track a bit by the
title, "Pleading Special Mathers." Thal carries an inference
that there are specilal pleas of the defendant. We think of some
headnote that will not carry that connotation.

Mr. Youngquist, I have noted here on my notes, "Pleading
Judgments and Official Documents." That is rather lengthy,
though.

Mr. Holtzoff. You could say "Alleging",

Mr, Burns. Yes,
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Mr. Burns. Yes.

Mr. Holtzoff. Or "Allegation'.

Mr. Burns. "Allegation of Speclal Matters."
Mr. Holtzoff. "Allegation of Special Matters."

Mr. Medalle. Yes.

Mr. Youngquist. I move that 16{(v) 1s altered and approved.

Mr. Holtzoff. I second the motlon.
The Chairman. All those in favor say "Aye". Opposed,
"No." Carried.

Mr. Medalie. The word "aver" is changed to "allege" in

both (a) and (b); is that right?

The Chairman. That 1s right.

Rule 17. 17(a). 1Is there any question on (a)¢?

Mr. Holtzoff. I move 1lts adoption.

Mr. Seth. I second it.

The Chairman. All those in favor say "Aye". Opposed,
"No." (The motion was carried.)

17(v).

Mr. Seasongood. Could any of these be served by mall,
and is 1t sufficiently covered if they are? '"may be served
by mail™?

Mr. Medalie. The marmmer of service is as provided in
civil cases, which means you can make a motion by malling
your notice of motion and affidavits.

Mr. Seasongood. Can you always do that, in all cases?

Mr. Medalie. I am quite sure any motion may be made 1n
a cilvil case by mail, yes.

The Chairman. Are there any remarks on (b)?

Mr. Holtzoff. I move 1its adoption, ¥r. Chalrman.
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Mr. Burns. 1 second the motion.

The Chairman. All those in favor say "Aye." Opposed,
"No."

(The motion was carried.)

The Chalrman. Are there any remarks on (c)?

Mr. Holtzoff. I move 1ts adoption.

Mp. Medalie. I second 1%t.

Mr. Youngquist. I second 1t.

The Chairman. All those in favor s&ay "aye." Opposed,
"No." All of them carried.

Rule 18. Conslider first the first paragraph up through
line 9.

Mr. McLellan. I assumse, in the first place, that thils
so-called pretrial procedure 1is of such a character that under
a formal rule the defendant is entitled to be present; am I
right about that?

The Chairman. There is no doubt about that, is there?

Mr. Holtzoff. Oh, the defendant? No.

Mr. Youngqulst. The last sentence provides the rule
shall not be invoked in case of any defendant who is not
represented by counsel. Would that cover it?

Mr. McLellan. Yes, but you sald before that at every
stage of the proceeding the defendant is entitled to be
present.

Mr. Younggquist. Oh.

Mr. McLellan. Now you have this language. Now, which do
you mean, that he may be present or he need not be?

Mr. Holtzoff. No, I do not think that he would be

entitled to be present under that presence rule, because that
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relates to every stage of the trial, Judge.

Mr. Youngquist. "proceeding," it says.

Mr. McLellan. It says, "proceeding.”

Mr. Holtzoff. That was not as we had 1t.

Mr. McLellan. And if admissions are to be made on his
behalf at a pretrial hearing why should not he be entitled to
be present?

Mr. Holtzoff. No; 1t says "at every stage of the trial,"
and the Rule 12 relates to presence of thg defendant, and as
the rule is now framed it would not relate to pretrlal.

Mr. McLellan. I thought we had the word "proceeding."

Mr. Youngquist. That was in commection with attorneys.

The Chairman. Rule 12 will be revised; we have not got
it back yet.

Mr. Holtzoff. Oh, yes.

Mr. Robinson. Yes.

Mr. Holtzoff. And we adopted 1it.

The Chairmen. In 1ts revised form.

Mr. Robinson. Yes.

Mr. Holtzoff. Judge, we had in mind this: the defendant
1s not entitled to be present in court on the argument of a
motion.

Mr. McLellan. I know that.

Mr. Holtzoff. But you think he should be entitled to be
present at the pretrial?

Mr. McLellan. I certainly do if admissions are to be made
on his behalf by his counsel, if you are going to have pretrial
in criminal cases.

Mr, Holtzoff. I think so.
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¥Mr. Burns. An order will be 1gsued that will preclude him
from raising defenses.

The Chairman. That 1s right.

Mr. McLellan. Yes.

Mr. Seth. He must be present.

Mr. McLellan. ngf." If pretrial 1s advisable.

Mr. Medalle. Without pretrial the district attormey and
the defendant may enter into & stipulation concerning the con-
duct of the trial and the dispensing with proof of certaln
things or accepting substitutes for proof. It 1s done regu-
larly; sometimes instigated by the defendant, especilally in
long cases. In some of these long financial cases it 18 not
unusual to enter into a stipulation thaet no evidence shall be
gilven as to the accuracy of certain books, and that no evlidence
be given to lay & foundation for the admissibility of those
books, or that these books nemed so-and=-so, so-and-so, and so-
and-so, shall be deemed in evidence. If you do not have the
defendant around he does not even know the admission was made.
T do not see any danger 1f the defendant 1s not around when
counsel enters into an arrangement of that sort.

Mr. Seasongood. The danger 1is that he may say--it 1s an
infraction of his constitutional rights, for instance, to limit
the number of expert witnesses and character wiltnesses. That
is a right he would have to waive himself, I think, under the
Constitution, as part of his proof of facts.

Mpr. Burns. It is my opinion that the pretrial procedure
developed 1in civil causes because of the long delay between the
£iling of a proceeding and ultimate trial, which was due, I

¥now in Massachusetts, largely to automobile litigation, where



a lot of valuable time was wasted. At one time there was a
lapse of four years between the entering of a suilt and reaching
it for trial, which was in many cases a substantlal denial of
justice, and they embarked upon a pretrial procedure that has
worked very well: clearing up such questions as to whether it
was a public highway and getting agreements as to experts and
the 1ike; and I think 1t is peculiarly adapted for thetrial of
clvil causes. I have very serious doubts as to whether it 1is
adaptable for the trial of criminal causes, and I do not know
whether there exists any such clogging of the docket as would
make it advisable for us to tinker with a situation that may
affect the liberties of an individual quite seriously. A lot
of it is done anyway, as Mr. Medalle pointed out, by stipula-
tion; a lot of 1t is done in chambers with the trial judge.
But I query if we want to put any offlcial imprimatur upon

the practice.

Mr. Holtzoff. Well, Judge, I should like to say something
about that. I know it has been tried on a criminal docket.
After the civil rule was adopted, a judge in the eastern dis-
trict of Virginia thought that he would, Just on his own motlon,
adapt to criminal cases the pretrial procedure as prescribed by
the civil rules; and he describes how 1n one instance by a pre-
trial session of a day or so he cut down to about a day and a
half's trial a conspiracy case that was expected to take several
weeks to try.

Now, the pretrial rule just is not mandatory, just as the
pretrial rule in the civil rules 1s mandatory. I would agree
with you that we should not have & mandatory rule, but this 1s

a step forward. There is a lot of sentiment in favor of 1,
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and so long as we leave this safeguard, first, that 1t is
permissive,'and second we provide--

Mr. McLellan (interposing). He means permissive for the
defendant.

Mr. Youngquist. Noe

Mr. Holtzoff. For the Judge. Well, for both.

Mr. Seasongood. We use the word "invite". We changed
the word to "invite".

Mr. Holtzoff. And we also provided in the last sentence
that the rule shall not be jnvoked in the case of a defendant
not represented by counsel, so as to avold the very danger
which you point out.

Mr. McLellan. He may invite them now, may he not, without
any rule?

Mr. Holtzoff. Yes, but could not that same thing have
been said about the pretrial rule In the civil rules? They
could have done 1t, but there was that impetus that was created.

Mr. McLellan. But under the clvil rules they have to come.

Mr. Medalie. Yes.

Mr. Holtzoff. Oh, yes, but I mean so far as the district
courts are concerned the civil rule is optlonal.

Mpr. Burke. Mr. Chalrman, there is not much to change in
this and the previous rule except in this one particular:

"The court may, although all the attorneys do not consent,

make such order not violative of the legal or constitution~

al privilege, for discovery and inspection, and for such
other aid to the expeditious conduct of the trial as may
be just."

That is not in the original draft, and we discussed qulte



306

at some length even the invitation feature of this pretrial pro-
cedure. I think that would nullify to a considerable extent the
merit of the original rule.

The Chairmen. In other words, this makes 1t really
involuntary.

Mr. Burke. Well, the question of its being lnvoluntary is
not of so much importence as the right.

Mr. Burns. It is the kind of party to which you are
invited.

Mr. Foltzoff. I should be glad to second the motion to
strike the sentence out because I have been against 1t.

Mr. Medalie. What sentence?

Mr. Holtzoff. The sentence beginning on line 12.

Mr. Youngquist. What happened with respect to that, Mr.
Chairmen, was that the rule as originally drawn provided for
discovery, and the subcommittee thought 1t should not appear in
that form, and the matter was referred to a sub-subcommittes,
and this sentence was evolved to supplent the discovery pro-
vision in the rule as originally drawn? Is that 1t?

Mr. Holtzoff. That 1s accurate. I was the sub-subcormittee.
I put it in under instructlons of the subcommittee, and I made a
stylistic revision, although personally I do not think there
should be any discovery in a criminal case.

Mr. Dession. Well, I am golng to second your motion, not
because I do not agree with the latter part of that; but because
I do not think it belongs in here.

Mr. Holtzoff. I have not made the motion; I did not feel
free to meke i1t. But 1f somebody makes it I shall vote for it.

Mr. McLellan. I am going to make a motion, if I may, that
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may save time, though I suspect it will not: I move that Rule
18 be not adopted.

Mr. Burns. I second the motlon.

Mr. Robinson. May I add just at this point, before it
goes to a vote: It happens that a lawyer was in my office just
two days ago. He has been an assistant United States attorney
for a great many years and was also a state prosecuting attorney
and has tried a great many important cases in the Middle West,
and he 18 over here now assisting a Senator in some work here.
He saw this rule, and he saild, "I wish we hed hed it in the case
involving some illegal paving allegations, misuse of Government
funds in commection with the paving of some streets in a certaln
subdivision." He said, "For two or three days in the federal
court there we had to sit by while records were introduced of
the plats and varlous other real estate matters that nobody
paid any attentlon to, including the Jjury. It just killed thaet
much of our time and the Jjury's time." He said, "If we had had
a rule 1like that it would have given something of an impetus
and something of an opening for us to get together with the
judge and get some stipulation.”

Mr. Medalle. Why did not the judge call them up and say--

Mr. Robinson. I am not arguing with you about 1t. I em
just telllng you. That 1s just what the man sald.

The Chalrman. There is the answer, Mr. Medalie; Many
judges will not do it.

Mr. Robinson. Surely.

The Chairman. There are many judges who are still bucking
against pretrilal procedure in civil cases, and unless you have

something that the district attorney can point to, or even



defense counsel, there are many district judges who will not
meke any advance.

Mr. Walte. It strikes me that this is a rule that might
easily do some good and could not concelvably do any harm, so
I am all for having it.

Mr. Medalie. I think this rule 1s useless unless you
strike out the word "invite" and say "require".

Now, the reason for that is this: You invite & lawyer to
come. He does not have to come. I have seen district attorneys
refuse to attend when the judge is inviting or when he 1s giving
them a direction he did not llke, when some kind of hostility
was on. If the leawyers mst come--they are not compelled to
make an agreement, but they must attend the session, and if a
lawyer does not have to come in person: he can send anybody
from his office, but then you have a conference. Now, whether
it should be had depends on whether the matter is brought to
the attention of the court by either side enough to induce him
to say you ought to hold this kind of conference.

Mr. Robinson. You presented the point, did you not,

Mr. Medalle, in one of the former meetings of the Advisory
Committes, and we voted it down; and you think probably it
ought to require reconsideration?

Mr. Medalie. ©No; only the word "invite".

Mr. Robinson. You are still agalnst it?

Mr. Medalle. I would rather have that in opposition to
this rule than to have nothing.

Mr. Holtzoff. I call for the questlon.

Mr. Walte. Will you phrase the question so we will know

which way we are voting?



389

010
The Chairman. Yes, sir. The question is on Judge
McLellan's motion to strike the entire rule.
Mr. Medallie. Ny amendment is that the word "invite"
be stricken, the word "require" be inserted, and that the
rule be adopted in that form.
The Chairman. Is the amendment seconded?
Mr. Seasongood. Why do You not walt and see whether they
want the rule or whether they do not?
The Chairman. That is simpler.
Mr. McLellan. That was my purpose in putting 1t, I thought.
The Chalrman. All right. Let us vote on Judge McLellan's
motion to strike the entire rule 18. All those in favor say
"Aye." Opposed, "No."
Let us have a show of hands. Those in favor of the motion?
Opposed?
(There was a show of hands.)
Mr. McLellan. That is what T suspected.
Darrow
fls.
2:50pm
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The Chairmen, 3 to 11, I hate to call for hands, but
some of you gentlemen have such good voices,

All right. Mr, Medalie hes mede & motion to strike the
word "invite" in line 2 and substitute the word "inquire",

Mr, Burke. It cerries, of course, an e€lement that has no
place in this,

The Chairmen. That was the decision of the committee
originally, but everything is tentative until we slgn on the
dotted line,

All those in favor of the motion say "Aye," Opposed,
"No,"

I would say the motion is lost,

Mr. Holtzoff. I think Mr, Burke had a motion to strike
out the sentence on line--

Mr. Burke, Yes; I should make the motion that the word
"The" on line 12, and extending to include the word "just" in
line 15, be stricken.

Mr, Dession. I will second that,

Mr. Seasongood, That is the sentence, "The court may,"
isntt ite

The Chairman. All those in favor of the motion say "Aye,"
Opposed, "No."

Unanimously carried,

Mr. Burns, I have a comment on line 7.

In some of these mail fraud cases the trial develops into
a battle of parades.

The defense parades a number of character witnesses, and
it is my experience that the Judge pretty quickly puts & stop

to it, but the Government has a parade of its own which 1s very
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effective, and thet is a parade of vietims, the widows and

orphans, so I would like to insert in paragraph (3), "The

number of expert witnesses, complaining witnesses, and cherac-

ter witnesses,"

Now, that 1s really taken care of by the clause, "Such

other matters", but in view of the fact character witnesses

have

been pointed out I think it would be well to put in

"complaining witnesses" too.

carec

ones

come

Mr. Youngquist, Won't the court take care of the*

Mr. Burns, They take care of the char- 752} T.

Mr, Youngquist., I have had 1; took
of complaining witr )

Mr. Burns, And I ha ey didn't,

Mr, Dean, I second 1

Mr. Medalie., Do you me... by "complaining witnesses" the
who are described as victims?

Mr., Burns, Yes. I put victims in, because that has be-
& work of art,

Mr. Waite, Mr. Chairmsn, in line 13 do I understand that

is to be put in somewhere elge?

else

The Chairman., No.
Mr. Waite. Well, unless they are to be put in somewhere
I want to vote no on the motion.

Mr, Burns. It is just a more accurate way, on the point

I made, to say "expert witnesses, character witnesses, or other

witnesses who are to give testimony of a cumulative nature".

Because that is the real objection to it.

Mr. Dean., That's right,

Mr. Holtzoff. T don't think that is the objection to it.
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I think the objection to it is--

The Crairman, Is the motion seconded?

Mr. Dean, Seccnded,

The Chairman, All those in favor say "Aye." Opposed?

Cerried,

Mr. Seasongood., I would like to move to insert in line 3,
after the word "conference", the words "at which the defendant
shall be present".

The Chairman, "* ¥ at which the defendant may be present",
glving permission, not ccmpelling him,

Mr,., Seasongood. All right,

Mr., Holtzoff., I second it,.

The Chairman. Any remarks?

All those in favor say "Aye." Opposed, "No,"

Carried,

Rule 19,

Mr, Robinson, May I say a word about that, Mr, Chairman,
a brief word¢?

The Chairman. Surely.

Mr., Robinson. The question is whether or not these rules
should have something on continuance.

Of course there are arguments both ways.

The reason for it is--one ccnsideration, T think, the
American Law Institute Code, which is a rather complete code of
criminal procedure, has quite a bit of attention given to it,
and I think this 1s the only subject in which we have not made
some provision in connection with this set of rules which is
not--this would be the only omission we would make. That is,

I think we have touched everything in this set of rules which
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is touched in the American Institute Code.

I suppose the delay in federal courts due to improper use
of continuances is not very great.

You may wish to vote the rule out. It is just here for
your consideration,

On the other hand, if there is now or may be a desire to
avold delays due to the improper requests for continuances, it
may be congidered.

The strongest recommendation we have comes from here in
the District of Columbila.,

We are told that in moving the calendar along the United
States attorney is continuously met by the objection, "Oh, this
is the first time it 1s up." If defendant's counsel move for
a continuance on account of an absent witness, defendant's
counsel feel they are entitled to one continuvance anyway, even
though the jurors are present, all the witnesses are present,
and the court's trial may be interfered with by such a motion,

The only other point that might be noted is lines 14, 15,
16,and 17 , which is the statute that is used in a good many
states,

It is designed to accomplish two or three things, the
particular one being--the active one, I think--to permit the
judge to arrange his calendar,

suppose there is a motion on account of a witness absent
on account of illness. The statutes require in several states
that there be a statement by a physician stating when the
witness will be available, permitting the court to adjust the
calendar properly and to avoid a misuse of the purpose of the

centinuance,
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That is all I have to say.

Mr, Holtzoff. This rule was not acted on by the Committee
on Style?

Mr. Robinson. No,

Mr., Holtzoff. Now I am going to move that this rule be
not adopted for the reason that the question of continuvance, it
seems to me, should be left to the discretion of the district
Judge; whether he should require a certain kind of certificate
or affidavit is something that a judge can determine without
being told by rule,

Now, as the Reporter said, there hasn't been a great deal
on continuances,

Now, it 1s a fact that some of the judges in the district
courts are very liberal. Now, this rule is not going to stop
iberality.

I don't think matters of detail which ordinarily are dis-
posed of by the judges should be put into the rules and T move
that this rule be not adopted.

Mr, Longsdorf, I second the motion.

The Chairman. Any discussion?

Mr, Seasongood. I had thought to move to strike out the
first sentence, That seems obvious. Why doegsn't this place
some limitation on the right to ask for a continuance that would
help the judge?

Mr. Holtzoff, Well, shouldn't you leave that authority to
the judge's discretion or to local rules?

The Chairman, Any further discussion?

Mr. Medalie. There is one other thing in connection with

this section that I think is very, very bad, and that is that
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1f because of the absence of a witness a continuance 1s asked,
an admission that the witness would testify a certain way is
enough to cause a denial of that motion.

Mr. McLellan. Even to require denial of it.

Mr. Seasongood., It says he may be impeached too,

Mr, Medalie. Of course if the district attorney asks for
a continuvance on the ground that his witness 1s away, can you
get an adjournment?

Mr. Robinson. This is a very common statute and T know it
operates very effectively in state courts.

Mr. Holtzoff, There is no such statute now in the federal
courts to require opposing parties to accept an admission rather
than evidence.

You can‘kill a case by admitting certain facts.

Mr. Robinson. 1In some states it is worse than that, TIf
the party opposing wants to admit the truth, not that the witness
wlll testify--

Mr, Holtzoff. ©No, You destroy the force of my testimony.

If one of my witnesses was 111 and you deny me a continu-
ance, you admit that if that witness was present he would
testify so and so, why, that does not make any impression on
the jury. And you can destroy the testimony.,

Mr, Robinson. Sometimes you do and sometimes you don't,
There are arguments both ways.

Mr, Waite. I think this is a very effective rule in
stiffening the backbone of the judges and giving them something
they can rely on when otherwise they do not like to oppose the
attorneys before them,

Mr. Longsdorf. If we throw it out we don't have to have a
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discussion on it. If we leave it in, then we can deal with
statutes, can't we?

The Chairman, All those in favor say "Aye."

There is & motion to strike Rule 190,

Opposed, '"No."

Mr, Robinson. May we ask whether we cannot have a vote--

Mr. Longsdorf. We haven't had our vote yet,

Mr. Robinson. (continuing) --on continuances; whether we
have any rule on continuances?

The Chairman. Let us finish getting the vote on this.
This is a motion now to strike Rule 19 (a),

Now, all those in favor show hands.

One, two, three, four, five, six, seven, eight.

Opposed? One, two, three, four, five,

The motion is carried,

Mr, Wechsler, I think there ought to be a rule, Thils is
a condition on which the votes might differ, that there be a
rule that provides for the contingency of continuance.

Mr., Medalie., I think you cannot have provision unless you
have provision for the automatic condition of the calendar.
And the calendar depends on whether the district attorney
centrols it or the court controls it.

If the district attorney controls 1t you cannot have this
kind of thing.,

Mr., Holtzoff. It is a matter that varies from district to
district.

The Chairman. If there is no further motion we will go on

to 19 (b) of which we have a second draft that has just been

furnilished.
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Mr. Robinson. This is drawn in accordence with the vote
of the Committee, not unanimous vote butb substantial vote, that
there should be a rule, which I thinlk is based in pari on the
requests that have come before this Committee for a rule,

A careful check hes been made of United States Attorneys
by Douglas McGregor.

Oout of 52, 39 answered that there should be in these rules
some provision in case of alibi. 1% s&ay no.

United States Department of Justice Committee cays that
the Committee has decided in favor of a rule to give the
prosecutor notice of alibi.

The Post Office inspectors are overwhelmingly in favor
of & rule requiring defendant to give notice of alibi,

And we have & discussion from Judge Duffy of Wisconsin
of a cese in which the lack of alibi was the cause of & mis-
carriage of justice.

We have other authority on that and thaet is the reason
for including it, It is for your consideration.

Mr. Medalie. What did the United states attorney for New

York say?

Mr. Robinson. Let us see what he says. (Examines papers.)

New York did not answer, according to this poll.

Mr. Medalie., I will speak very briefly. There are two
kinds of alibil notices.

One is the cese in which the district attorney initiates
the proceeding. He moves that the defendant furnish a state-
ment to the effect that he was not present at the place
charged in the indictment at the time stated, that he was

elsewhere, and the names of the witnesses by whom he intends
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to prove it,

The other method is that the defendant before he offers
proof shall initiate something, that is, he shall give notice
that he intends to prove an alibi; he must give the Place and
time and the names of the witnesses,

Those are the two methods,

Mr. Robinson. The first is New York only, and the other
is the other 1% states--14 have it, and the others are differ-
ent.,

Mr, Medalie, I believed for some time that it was
futile. T had a change of heart and told the Reporter T would
ask the district attorney of New York, where there are more
cases dealing with alibi than any other place in the country,
It cannot be otherwise,. |

Mr. Holtgoff, More than Chicago?

Mr, Medalie, More than Chicago,

Mr, Burns., That is civic pride,

Mr. Medalie, It is pride.

The Chairman, We will forgive you for boasting.

Mr, Medalie, In view of the fact that that has been, by
common acceptance, an efficiently run office during the past
few years--

The Cheairman, Some time back it was.

Mr, Medalie. T took the matter up with that office and
I asked 1f its experienced trial assistants who had had experi-
ence in that matter would have a conference with me, and 1t
was sO arranged,

They said that 1t is not worth bothering with in more

than one case in fifty. |
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The assistant in charge of what 1s called the General
Sesslons Bureau, the member that tries jury cases, he says he
advises not to bother with it, it is not worth wvhile, a good
job can be done by good Cross-examination,

Mr. Robinson, It is a poor statute, 1s it®

Mr. Medalie, No, 1t is a good statute. They don't get
much good out of it,

I checked up further with the head of ancther bureau who
is a very scholarly men who has had occasion to see what the
results are, He does not see any very substantial advantage
to it,

Mr., Holtzoff. Have you had a chance to check with
Michigan and Ohio?%

Mr. Medalie. No. 1In all my travels I have gone no far-
ther than New York City on it.

Mr. Dession, All New York people do that.

Mr, Medalie. One of the assistants thought there was some
good in it but admitted he never used it.

Now, I see from these statistics we are getting in answer
to questionnaires, the indications are that we ought to have
such a statute, but I have been unable to find encugh eviderice
from ansvers to questionnaires that it actually did muck good,

Mr., Burns. Of ccurse you never could find out, because
its real worth would be in the alibi defenses that were not
raised,

Mr. Robinson. That is right. It is preventative.

Mr, Waite, There is one case in ocur county where it

worked well, and I know of at least one case in Ohio where it

woerked well,
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Now, as Judge Burns says, how many fraudulent defenses it
warded off, we have no way of knowing,

Mr. Medalie, Well, they seem to coffer alibi defenses in
those States where you have it,

Mr, Waite, This won't stop it,

Mr. Medalie, If this does not do muchk good, in view of
the large amount of debate it will create, I should not 1like
to see the adoption of our rules endengered,

Mr. Holtzoff. Well, wouldn't it be a good thing to have
this rule go out in rreliminary draft so it might be commented
on? We can withdraw it if the comments are adverse, before we
submit it,

I think that is one of the purposes of submitting a pre-
liminary drarft.

Mr. Waite. And if we do not put 1t in we will be criti-
clzed for being entirely too conservative,

Mr. Medalie, How about those two examples? I don't find

many.

Mr. Holtzoff. 1Isn't it a fact--

Mr. Medalie. Don't divert me from seeking specific ex- .
amples,

Mr. Holtzoff. But we don't know how much rerjury has been
eliminated.

Mr, Longsdorf, May I ask a question?

I am not indicating that T am against the rule, but the
first one is a simple rule: May the Government compel a defend-
ant to say where he was at a given time?

Has the defendant the right to decline to state where he

wvas at the time?
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Mr, Holtzoff, I think he has,
Mr. Longsdorf, That is what I wanted to know first.

Mr, Medalie. They cannot prohibit him from testifying.

They can prohibit him from calling the witnesses under the

statute,

Mr. Longsdorf. He has a constitutional right to decline

to state where he was at the time of an offense, And if he

has that right, can you take it away from him indirectly by

providing that if he does not file a motion stating where he

was,

that he cannot at the trial show that he was not at the

acene cf the crime?

Mr. Walte, On what did he perhaps predicate his right not

to say where he was? Of course he can say he cannot be com-

pelled to incriminate himself but does he have a right to re-

fuse

to say where he was if that is not Incriminating?

Mr., Holtzoff, Well, T think this would require him to
notice that he was at & certain place if he intends to
evidence on it,

Mr., Longsdorf. But your rule provides that he must in

particular state where he was,

Mr. Dean, That will be binding on him 1f he does,
Mr, Seasongood., What?
Mr, Dean. Thet willl be binding on.him if he dces,

Mr. Seasongocd. It will either be binding on bim or

against him.

The Chairman, Wouldn't a good man be helped by this?

Mr. Longsdorf, I am not answering whether he would be

helped but whether a man can be compelled to state where he was--

now,

can you provide a condition that he shall do that?
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Because that is what your rule does.

The Chairman, Well, you could have a requirement that his
plea must state his position exactly, as we do in a civil case,
couldn't you? You could have a system of required pleas.

Mr. Longsdorf. I doubt if you could have one that would
make it necessary for him to furnish evidence,

Mr. Burns. Well, if there is any compulsion, isn't there
compulsion to furnish evidence which will not ineriminate him
but save him harmless?

Mr. McLellan, Well, of course you are getting off into a
line of cases where they held that, even though a man was com-
pelled to state that he was at a downtown hotel, that they
may Incriminate him as to an offense that took place up in
Harlem,

Mr, Holtzoff, Judge, are you considering this--

Mr, McLellan, All I am doing is trying to learn some-
thing.

Mr. Holtzoff, I have had nothing to do with drafting
this particular rule.

As T construe it, they wanted to require the defendant,
if he intends to offer evidence, to state in advance what it is
going to be--1n other words, if he does not intend to dilvulge
where he was--he does not do it in advance, he intends to do
it at the trial,

Mr. Longsdorf. The rule says he must state where he was.

Mr., Dean. Shouldn't the requirement be changed around a
little and require first that the Government furnish proof of

the exact place of the commission of the offense?

Then if he wishes to raise the defense of alibi, then he
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must state where he was at that time,

Now, this is put in reverse, In other words, if he wants
to raise the defense of alibi he asks the Government to specify,
but at the time he asks that he must first state where he was,

I can conceive of the Government!'s changing its specifica-
tion to agree as to where the offense took place, to correspond
with where he was.

Mr. Holtgzorfr, Can't you see the defendant doing the same
thing if the Government moves first? ‘

Mr, Dean. I grant that, but the Government should state
where that offense took place,

The Chairman. Wouldn't he be able to get that anywéy by
a bill of particulars?

Mr, Youngquist. That is what this provides for,

The Chairman., But what Mr. Dean is suggesting 1s that
that should come first, the Gevernment should state where it
lays the crime,

Mr. Dean., They ought to do it in the indictment anyway.

Mr. Holtzoff, Doesn't that go into the defails of the
rule rather than the basic questlion of whether we ought to have
a rule?

Mr, Dean., T think it is more than a detail,

Mr. Medalie. Your indictment says January 1, Why should
the defendant have to make up his mind until the Government
states vhere it was? Suppose he tells where he was on January 1
and the Government says, "Oh, excuse me, we mean January 8"9

The Chairman. Is there any objection to the proposition
that the Government should state the time and place first?

Mr. Wechsler., What is the consequence of that statement,
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Mr. Chairman® Is the Covernment held strictly to prove that
time and place?

Mr. Medalie., The time must come when the Government can
be justly required to make up its mind, Just as the time must
come when the defendant can be Justly required to make up his
mind,

Mr., Dean. The lavw can be changed by saying the defendant
shall then testify as exactly as possible the time and place
where he was at the time specified,

Mr. Wechsler, Well, will the rule hold the Government
specifically to the time specified by the Government?

Mr. Burns, It does not say so,

Mr., Medalie, May I say one other thing in this connection:
Most defendants are in no poslition to get anything started be-
cause they are not really represented by counsel, except on
paper.

If the Government is really interested in finding out
where the man was or wants to prepare for that kind of thing,
it should indicate which particular place is concerned,

When it doesn't, it ought to initiate the proceeding and
should initiate it by calling defendant's attention to the fact
that it claims a crime was committed at the time and Place
which it now specifies, and require him to gilve the place that
he was at at that varticular time.

Then he is called upon to move, instead of having a lot of
time wasted in matters in which the Government has no concern
at all,

That is the New York ides and T think it is & sound one,

Mr. Holtzoff. I would suggest, Mr, Chairman, we take a
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vote on the principle of whether we should have that alibi
rule first,

Mr. Medalie., That sounds very logical but it is not, be-
cause 1f one alibi rule is sound and the other Is not, I don't
think you can indicate by the adoption of any prineiple,

Mr. Longsdorf. Unless they vote against,

Mr. Medalie., I move the New York alibi rule as a basis
of discussion.

Mr. Longsdorf. I think it is desirable to see whether the
majority want an alibi rule,

The Chalrman. The motion is that we favor an alibi rule
in principle,

All those in favor of the rule say "Aye." Opposed, "No,"

The ayes raise hands, please. One, two, three, four--

Opposed? One, two, three--

Seven to three,

Mr, Medalie, Several of us not voting.

The Chairman. Obviously.

Now the question is, what alibi rule?

Mr. Medalie, I move that we consider the adoption of the
New York alibi rule requiring the district attorney to initiate
the proceedings,

Mr. Dean, I second that motion.

Mr, Robinson. May I speak on that?

The Chairman, Surely.

Mr, Roblnson. We have made a carerul study of every alibi
rule in the United States,

There are 1L statutes,

We summarized all that in your sccond draft, Not the
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details, but the principles of law.

We included a copy of the New York statute, a copy that
came from the District Court Committee in Oklahoms which
seemed to be based largely on the Oklahoma statute, and you
have also had for consideration the Indiana statute,

Now, we have examined the New York statute. It is differ-
ent from all other statutes, the Ohio statute and the Michigan
statute, the Indlana statute, and the rest of them., And it
reguires that the thing be started out--with due recpect to nmy
colleague, Mr. Medalie, here--backed by the opinion of those
who have examined those statutes--thet somehow the Government
has to smell i1t out before it starts an Investigation,

The district attorney otherwise is going to have to wait
and get along without 1t, apparently, without any notice of
alibl,

I suppose one way he could do it would be if he would
just print a form and say to each defendant, "Now, if you are
golng to prove an alibl you will have to tell me about it,"
Otherwisé the United States attorney or statels attorney will
think there is likely to be an alibi and he will inquire
about 1it.

I think that is the only reason why New York is the only
state which has adopted the statute, and I think pernaps that
is the reason why the New York statute is a fallure.

Mr. Medalie, T did not say it was a failure. You have
a first-class district attorney's office that has established
its competence, and it finds that the use of an alibi statute

does not work,

That does not mean that this one is effective because of
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its procedure.

Mr. Robinson. I am saying this as to Mp, Dean's sugges-
tion there about studying the New York statute, the style
Committee have considered the statute. We have exhausted the
possibilities, and to move s thing of that kind is simply to
move a reconsideration of something that has been dropped by
us.,

Mr. Dean. 1In the first place, I don't think that we have
exhausted anything because the New York statute has never been
in a draeft for our study;

Mr, Robinson. Yes, it was,

Mr. Dean, Oh, then I missed it,.

Mr, Medalie. The New York statute was proposed in the
last afternoon of the meeting of our subcommittee,

Mr. Dean, And the draft was to be based principally on
that.

Mr. Medalie, Yes,

Mr. Roblnson. The New York statute was distributed.

Mr, Dean. We didn't have it here.

Mr. Robinson., I think you did in your first draft or
second draft., I can take time to look it up.

Mr. Seth. It is in the third draft, Rule 51 (e), based
on the New York Code.

Mr. Dean. Well, I did not recall that we had turned down
the New York procedure or veally considered it,

Mr. Holtzoff. We considered it but reached no conclusion
on the statute if my recollection sérves me right,

Mr. Medalie, You are right,

Mr. Dean. T think in your alibi situation it is not a
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questlon of the Government smelling out an alibi or not smell-
ing it out and playling safe by distributiﬁg advance copies of
the request. I think if the Government has got a case and has
plenty of witnesses who know Just where the fellow wvas, that is,
has three or four cops to testify, 1t is not going to worry
about an alibi.

Mr. Holtzoff. It is going to worry about a fake alibi,
because it is always used at the last day of the trial. Tt has
to prevent an alibi abt a time when it is unable to meet it,

I recall that we had before us Mr. Alexander from one of
the TIllinois districts, telling where they had to bring wit-
nesses by airplane across the country,

And sometimes the prosecution may not be fortunate enough
to locate witnesses of that type at a moment's notice.

30 I do not see what harm there is to a defendant who is
not going to introduce a perjured alibi--how such a defendant,
if he is required to give notice in advance 50 the Government
will check the alibi--with an honest defendant the chances are
the United States attorney will nolle pros the case.

Under the New York rule it really deflates or reduces to
zero really the idea of alibi notice because it requires the
prosecution to start first by saying, "Well, we are going to
prove that the crime was committed at such and such a time,
Are you going to claim you were somewhere else?"

That practically invites an alibi.

Mr. Medalie, It is invited anyhow by the indictment or
information, isn't ite

Mr. Holtzoff., I can conceive of only one thing--

Mr. Medalie, TUnless you are assuming the Government doeg
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not mean what it says in the indictment when it fixes the time
and place,

Mr. Holtzoff. Well, I can see one advantage to the de-
fendant, because a poorly represented defendant may not be
aware of his rights, but I think brovision should be made in
the rule where that is the fact, that he shall suffer no con-
sequences,

Mr. Dean, Well, since our motion is no: carried to adopt
the New York pattern, might it be well to proceed with this
draft and see if we can switch 1t around =o that the Government
must give exact notice of the time and place?

The Chairman, Give us your suggestion,

Mr, Dean, That would be an amendment o# line 32 by
strlking out the words "in the motion" and insept "the defend-
ant shall then specify".

The Chairman. 52 or 319

Mr. Dean, 32--"the defendant shall then specify"”, and go
on, using line 33, and then knock out in 1line 34 "alleged in
the indictment or information”, and simply say "specified".

Because there you are speaking of a specification in the
notice from the Government rather than the allegation placed
in the indictment or information.

The Chairman, Will you read it as it will be?

Mr, Dean. "The defendant shall then specify as exactly
as possible the place where he proposes to prove that he was
at the time specified,"

Mr. Holtzoff., Specified by the Government?

Mr. Dean. Specified by indictment or Information,

Mr. Longsdorf. I did not hear what you said last,
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"Specified by the Goverrnment", I think will do it,

Mr, Holtzoff. Then it may be we could omit the next sen-
tence, in the light of your amendment, on which I am in full
accord,

The Chairman. The long sentence beginning on 359

Mr, Holtzoff. Yes,

Mr. Longsdorf. '"Upon a hearing of the motion"--that 1ine
35.

Mr. Holtzoff. I don't think you will need any further
sentence if Mr, Dean's amendment is adopted.

Mr. Dean. I don't think you will need the sentence, |

Mr. Longsdorf. I would like to suggest that--

The Chairman. Wait just a minute, Mr, Longsdorf. I
think Mr. Dean has an amendment.

Mr, Longsdorf. I beg your pardon, I did not hear it.

Mr. Holtzoff. I think the rest of it 1s all right, is 1t
not, Mr, Dean?

Mr. Dean., The defendant does not exactly--yes, he does
too. I think probably it 1is.

Mr. Longsdorf, Well, Mr, Dean, don't you want to have

there
something in at the end of the first sentence about/having
been a compliance with the defendant's motion for specification?

Mr, Youngquist. Wouldn't it be better to say, "When the
Government has complied with the order the defendant shall"e

Mr, Dean. Yes, better,

Mr. Medalie, Where is this?

Mr. Dean, Line 32,

Mr. Holtzoff. 'When the Government has complied with such

order", you want to say,
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The Chairman. "* * defendant shall".

Mr., Medalie. You are dealing with an order?

Mr. Holtzoff. Yes,

Mr, Longsdorf, "* * the defendant shall specify",

Mr. Holtzoff. You don't need the word "then'.

Mr, Seth. What happens if the Government does not comply?

Mr. Holtzoff., Then the defendant would not be required,

Mr. Medalie., You are going to compel the defendant to do
certain things and if he does not do them he suffers certain
disabilities, but the Government may go ahead and ignore the
request,

Mr, Longsdorf., I don't think it may, because the Govern-
ment--if the court requires the Goverament to speak, it must
speak or be in contempt, I would say.

Mr. Wechsler, Well, must the Government issue this order?

The Chairman. I think we are getting this in shape, T
will entertain a motion that this be referred to Mr. Dean as
drawn,

Mr. Holtzoff, I so move.

Mr. Seth. I second the motion,

The Chairman., All those in favor say "Aye," Opposed, "No,"

Motion carried,

The next is Rule 20 (a).

These we had apparently well agreed upon, had we not?

Mr, Holtzoff. Yes, we had. And they were very carefully
studied by the Committee on Style,

The Chairman., Would you like the Committee to be advised?

Mr, Holtzoff, We think so. &o far as this rule ig con-

cerned, anyway,
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Mr, Seth. In 20 (c), if that is in order, should the
Government be permitted to use a deposition because a wltness
is more than 100 miles away from the place of trial?

Mr. Holtzoff., No, i1t should not, We were going to
strike that out, That crept in by error.

The Chalrman, May we stick to (a) for a minute?

Are there any questions on 20 (a)?

That is a long rule. It will take time to read 1it.

Mr. Longsdorf. I move the adoption of the Rule 20 (a),

Mr., Holtzoff., I second the motion.

The Chairman. Those in favor say "Aye," Opposed, "No,"

Carried.

20 (b).

Mr, seth. 20 (b) does not seem to make provision Ffor the
expenses of the defendant not in custody,

Mr. Longsdorf, How about expense of attorney for defend-
ant not in custody?

Mr. Seth, That is my idea exactly,

Mr, Holtzoff. I think the last sentence covers it. I
know it was intended to,

Mr, Medalie. Pays the expenses, not fees.

Mr. Holtzoff, I mean the sentence beginning on line 3k,

I know the intention was to cover that item,

Mr. Wechsler, Well, suppose we say, "defendant and
defendant's attorney". The line will apply when the defendant
is in custody and not in custody.,

Mr, Holtzoff, Yes.,

Mr, Seth, How about an attorney for the defendant in

custody, then?
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Mr. Medalie. That is what this Includes,

Mr. Holtzoff. An attorney for the defendant in custody?

Mr, Seth, Yes.

Mr, Holtzoff. That's right,

Mr. Wechsler, It should read, "shall pay in advance to a
defendant not in custody and to defendant's attorney",

Mr. Holtzoff, Yes,

Mr. Wechsler. Which will cover the attorney for the
defendant who is in custody and not in custody.

Mr, Seth. You would strike that out in line 35%

Mr. Wechsler. No; after that, instead of "his attorney"
say "and to the attorney for the defendant",

Mr. Longsdorf. You don't pay the expenses of the defend-
ant in custody because he would be taken there anyway?

Mr, Seth, That is right. It is a free ride.

The Chairman. That sentence might be a little clearer 1if
you would put defendant's attorney first, and "defendant not
in custody" second.

Mr. Longsdorf. Yes. Yes, sir.

The Chairman. Are there any other suggestions on (b)?

If not, all those in favor of (b) say "Aye."  Opposed,
"No."

Carried.,

On (c) I believe there is a correction, is there not?

Mr. Robinson. Yes., On line %0, "100" is to be stricken
out and "500" placed there,

Mr. Holtzoff, ©No., ©No distance at all,

Mr. Robinson, No distance. As in the civil rules?

Mr., Holtzoff. DNo, Criminal procedure runs across the
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country. We will strike out everything after the first four

words on line 40, That is, strike the rest of that line; and
strike out the first seven words on line 4l--or, six words, I
mean to say.

Mr, Medalie, Which?

Mr., Holtzoff. '"* % the witness 1s outside of the United
states",

Mr. Medalie, What about the 100 miles, and, where dead?

Mr. Holtzoff, " % % dead, or that the witness is outside
of the United sStates".

And strike out everything relating to "a greater distance
than 100 miles",

The Chairman. Are there any other questions on (c)?

Mr, Holtzoff. I move its adoption.

The Chairman. Second?

Mr. Seth, I second it.

The chairman. Those in favor say "Aye." Opposed, "No."

Carried.

We now come to (d). Unless there is objection that will
stand approved.

Mr. Longsdorf, There might be some objection. ¥ ¥ in
the manner provided in civil cases.," Civil cases of course
provide for taking of deposifions on notice. May be it is not
necessary to more than call attention to that, and that is all
T intended to do. "The manner orovided in civil cases." That
means the manner of taking.

Mr. Dean. One question on (c).

You might have a witness who was very much alive and

within 100 miles and still outside of the United States.

\
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Mr. Holtéoff. We leave the words "outside of the United
States,"

The Chairman., It reads, "or is out of the United States.”

Mr. Wechsler. Mr., Chairman, I do not understand the pro-
vision beginning on line 46, "or, upon application and notice,
that such exceptional circumstances exist as to make it
desirable, in the interest of justice and with due regard to
the importance of presenting the testimony of witnesses oraliy
in open court, to allow the deposition to be used."

I have some question about that, particularly in view of
the broad use +o which depositions may be put under (c),
although you will observe that under (a) the taking of depo-
sitions is limited to the case where the prospective witness
may be unable to attend, where it appears that he may be
unable to attend or prevented from attending.

That (c¢) contemplates a sitvation where that expectation
proves to be wrong, the witness who was not expected to be able
to attend does attend, and (c) goes so far as to allow the
deposition to be used as independent evidence testified to in
the deposition, even though the witness is there.

Mr. Holtzoff. That language was taken from the civil
rules.,

Mr. Wechsler, I know 1tT.

Mr. Holtzoff. That is the reason it is there,

Mr. Wechsler, I move 1t be stricken.

Mr. Holtzoff. I have no objection to striking it.

Mr. Longsdorf., Might there not be circumstances--I cannot
think of any at the moment--but might there not be circum-

stances in which the court would think 1t proper that
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depositions be used?

Mr., Dession, You cannot do that now, I think.

Mr, Holtzoff. That islfrom line 46 to line 49; is that
right, Professor?

Mr. Wechsler. Yes.

Mr, Medalie, Is there a motion to strike that?

The Chairman. Yes, All those in favor say "Aye."
Oprosed, "No,"

Carried.

Now we are back to (d), which I believe has been approved,.

Mr, Youngguist., May I raise one question?

The Chairman., On (d)?

Mr, Youngquist. (b)--(c).

The Chairman. Yes,

Mr. Youngquist, Suppose a deposition has been taken and
the defendant, having caused it to be taken, has served a sub-
poena on the witness who gave the deposition. The witness
fails to appear in response to the subpoena.

should the defendant not be obliged to use the deposition
notwithstanding?

Mr. Holtzoff. That is, because the party has been unable
to procure the attendance of the witness,

Mr., Youngquist. Is that broad enough--well, perhaps it is.
All right.

The Chairman, All right, (d), gentlemen.

Mr. Longsdorf. What was the change in that?

The Chairman. In (d)¢?

Mr, Longsdorf, Yes.

The Chairman. I think there is no change so far,
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Mr, Longsdorf, Well, T don't know what it means.

Mr, Holtzoff'. Tt means that the machinery for taking depo-
sitions shall be the same as in civil cases,

Mr, Longsdorf., That does not mean you can take them on
oral Interrogatories, of course,

Mr. Seasongood. We have a paragraph (f) which deals with
vritten interrogatories if the defendant is taking the depo-
sition,

Mr. Longsdorf. All right. The deposition may be taken
as provided in civil cases,

The Chairman, I think it needs clarification. We know
what 1t means,.

Mr. Longsdorf, Might it be well to say, "In the taking
of depositions, the manner provided in civil cases shall be
followed"?

We don't want to give the idea that you can take them on
notice without order of the court,

The Chairman., Can you say, "Where a deposition has been
ordered," so it does not create that idea?

Mr, Longsdorf. Yes.

Mr, Medalie., Now may I ask another question: Lines 15 and
16, what do you mean by "the particular class or group to which
he belongs"?

Mr, Longsdorf., 15 and 167

Mr, Medalie, Of Rule 20,

Mr. Holtzoff., I think we had that up 1n the subcommittée.

Suppose you want to take a person whose name you do not

know but whom you can describe, for instance, the janitor of

a particular building,
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Mr. Medalie. VWhat about "the particular class or group
to which he belongs"?

Mr. Holtzoff. It apvlies. Suppose 1T 1is the crev of a
particular vessel, you don't know their names.

Mr. Youngguist, Or the officers of a corporation.

Mr, Longsdorf, Mr. Chalrman, you get into an awlul mess--
well, he has to be identified, enyhow, doesn't he?

Mr. Foltzoff., Yes.

Mr. Longsdorf. Then wky not strike out the "clags or
group to which he belongs"?

Mr., Holtzoff. "% % ¥ or, if the name is not knowu, a

n

description sufficient to identify him",

gtrike out the rest?

1 rules?

!

Mr. Longsdorf., Is that ir the clvi

Mr. Holtzoff. This is taken from the civil rule.

Mr, Medalie. You are going to have the deposition of
somebody 1r that crew, you den't know who; is that what it
means?

Mr. Foltzoff. Yes.

Mr. Medalie, How can you taeke such a deposition?

The Chairmen. It is very common in civil cases.

423

Mr ., Medalie., A member of & crew, without knowing who be

]
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Mr. Longsdorf. They have to find him to teke his depo-
gsition, don't they? Then why don't they go fird him?

Mr. Holtzoff. T have no objection to having those worde
go out, "or the parbticular class or group to which hé kelones'.

Mp, Medelie. I move to strike those words.

Mr, Walte. ceconded,
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The Chairman. DMoved and seconded that the words "or fhe
particular class or group to which he belongs" be stricken,

Those in favor say "Aye." COpposed, "No."

Carried,

What is your pleasure with (8) as amended? Al) those in
favoer say "Aye." Oppcsed, "No,"

Carried,

Go to (e),

Mr. Holtzoff. I move the adopticn of (e).

Mr. Medalie, Written interrogatories when--

Mr, Youngquist. You are on (e),

Mr., Longsdorf. I move the adoption of (e).

Mr, Holtzoff. Zeconded,

The Chairman, Those in fevor say "Aye.," Opposed, "No."

Carried,

Now, what weas your question?

Mr. Medalie, This says the deposition of defendant to be
taken on interrogatories.

Mr., Holtzoff. The compensation rule prevents the teking
of interrogatories--

Mr. Longsdorf. I move the adoption of (f).

The Chairman. Does this rule give the defendant that
option? Thet should not be, ghould ite

Mr, Youngquist. No.

Mr, Medalle., The defendant--the court may direct--

Mr. Longsdorf, If the defendant so moves,

Mr. Holtzoff. At the defendant's request,

Mr. Beasongood, Why do you say the court should not have

the right--it is at the instence of the defendant. Maybe he
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would like to get out of jail for & while, but why shouldn't
the court say, "It ie enough for your purposes to teke 1t on
oral interrogatories”?

Mr. Longsdort. Oh, T think if be wants the benefit of
a written examinatlicn that that is good.

Mr. Holtzoff. I wvas thinking of a sltuation where the
witness was at & different piace and it vas being veed as an

F 1

excuse for a continuance.

Vr. Longsdorf{. It ir 211 in the discretion of thre court,
even if the defendant requests,

My, Holtzoff. Suppose ne does not request and the court

cays, 'We can send written interrogatories by atr mail instead

of giving you & continuance"?
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Mr. Dession. The difficulty is that this may be a rather
stupid person, so that he does not understand written Interroga-
tories.

The Chairman. Written interrogatories are unsatisfactory
to the most intelligent witnesses, largely becausse you cannot
anticipate what the answers willbe.

Mr. Holtzoff. I had in mind the possibility of this being
used as a means of dilatory tactics.

Mr. Medalie. I move to strike out the words "in its
discretion" in 1line 63,

Mr. Holtzoff. How is that amended, now?

The Chairman. "May at the defendant's request.”

Mr. McLellan. May I ask whether this matter of taking
depositions is at all discretionary with the court?

Mr. Holtzoff. Yes. Take the first sentence of the rule,
the word "may."

Mr. Medalie. At present you can go up to Nova Scotla to
take a deposition of the defendant, and he must give it to you.

Mr. Holtzoff. At present it is discretionary.

Mr. Medalie. 1Is 1it?

Mr. Youngquist. No.

Mr. Holtzoff. It 1s discretionary.

Mr. Medalie. It used to be on account of you that we
used to go all over the world to take depositlons.

Mr. Seth. Line 5 says the court may.

Mr. Holtzoff. In & criminal case, if the defendant wants
to take depositions,he makes application to the court. He
cannot take them on notice, as I understand it.

Mr. Medalie. That is right.



Mr. Holtzoff. fThat makes it discretionary.

Mr. Medalie. No. The defendant finds he needs a material
witness or that he is necessary. The court has no right to
deny the motion.

Mr. Holtzoff. He has & right to deny it irf he thinks it
is not made in good faith,

Mr. Medalie. Yes. That is different.

Mr. McLellan. T think this rule is good in that it leaves
it to the discretion of the court,

The Chairman, T Suggest that we have about a five-minute
recess,

(A short recess was had, after which the following
occurred: )

The Chairman. Rule 21 (a).

Mr. Dession. Mr. Chairman, before we leave the last
section, the one on depositions, the one on written interroga-
tories, I gather the civil rule referred to there 1is Rule 31,
which in general seems workable, but there are oné or two things
in 1t that would not make too much sense.

It starts off, "A party desiring to take the deposition of
& person upon written interrogatories shall serve upon every
other party, with a notice stating the hame and address of the
person, the name and descriptive title"--a 10t of that is going
to be in the order which he has a&lready obtained--the names of
the respective people to be interrogated, the addresses, and the
officer before whom it 1is to be done.

According to Rule 31, all this has to be done in a notice
that he serves to the other party. It would not do any harm,

but --
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Mr. Holtzoff. Your order merely grants you permission to
take the deposition of John Smith in Timbuktu befbre you serve
notice that you are going to take the deposition on such and
such a date in such and such a building before such and such a
person.

Mr. Dession. But under the civil rules he would first serve
this to the other party. In criminal practice he first goes to
the court and he gives him the order. Maybe he gives notice
before that, maybe not.

Mr. Holtzoff. I think it will work in criminal procedure.

Mr. Dession. I think 1t can be made to work.

The Chairman. Do you suggest that we evolve our own, in
preference to thils suggestion?

Mr. Dession. I think it would sound better.

Mr. McLellan. Would it be better to change the word
"taken"” in line 62 to the word "ordered"?

The Chairman. In line 62, substitute "ordered" for "taken"
in Rule 20.

If there is no objection, that will stand.

Coming back to Mr. Dession's suggestion, do you think
there 1is enough to be gained by evolving our own rule to make it
worth while, rather than refer it back--

Mr. Dession. There is stylistic point I mentioned.

Let me see 1If the matter of the time limits is workable
with an ordinary defendant:

"Within ten days thereafter a party so served may
serve cross~-interrogatories upon the party to take the
deposition. Within five days thereafter the latter may

serve redirect interrogatories upon a party who is
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Within three days after
being serveq With redirect interrogatories, & party may

Serve recross interrogatories .

That is the civil set-up.
Mr. waite, What are Jou reading that from?

Mr. Dession, This 1s the Civil rule which we have Jjust

Incorporateq in our Sset-up.

Criminai cases. There should be no difference,

Mr. Dession, My question 1s whethep you like the time

limit. 71 you do, it 1is applicable,

The Chairman, Five days 1s standard,

Mr. Holtzorr, Yes, and 1t can be eXtendedby the Judge 1r

1t 1is too short.

Mr. Youngquist,

ten days,

Isn't that 1t9

Mr, Dession, That is it.

Mr. Holtzorr, But the Judge has discretion to grant longer

time 1ir need be,

The Chairman, 21 (a). 1s there any Question on that?

Mr. Robinson, That is Civii Rule 4o,

Mr. Medalite,

Mr, Holtzorr, In those districts where the United States

Attorney makes up his own calendar, if 7t thought that this rile

took that authority from the United States Attorney I woulg
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object to it very strenuously, but I thought that the rule was
SO general that it was not intended to work that change. If
you think it might be so construed--

Mr. Robinson. In all our previous drafts we tried to have
that in ming.

Mr. Medalie. You have two situations. One is in the
large districts, where you have more than one part of the court
operating at a time and a particular part of the court given
over exclusively to c¢riminal business. The other is where one
part of the court or one term of the court operates for ali
business. This would seem to be applicable to the court operat-
ing for al1 business in one term in one part of the court.

Mr. MclLellan. Would there be any harm in changing the word
"shall" to "may," so that it reads:

"The district courts may by rule or otherwise provide
for placing criminal broceedings upon appropriate calendars,"”
80 a8 to leave it up to the large districts to permit the
general practice that is now in vogue to be continued?

Mr. Holtzoff. I would like to see that change. 1If there
is any doubt about the construction of thls rule, I would like
to make certain--

The Chairman. That would meet your objection?

Mr. Medalie. What is that?

Mr. McLellan. '"May by rule."

Mr. Medalie. You have added nothing.

Mr. Seasongood. What is the sense of the first sentence?
Why do you need that?

Mr. McLellan. Except that you have Something below that

1s desirabile.
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Mr, Seasongood. You can leave that in, but the first
Sentence is Something he has g right to do.

Mr. McLellan. a11 it does is that it calls the matter to
the judge's attention. Some of the district attorneys think
that they have g legal right to decide what they will try and
get up their own calendars. This gives the court the power to
do the contrary, but does not require him to do 1it.

Mr, Seasongood. How can there be any question that the
court has a right to assign the order of business?

Mr. McLellan. I do not think there is any question about
it, but I think that would be a good thing for some district
attorneys to read.

Mr. Burns. 1Isn't it true, Judge, that in case of a
conflict the district attorney may announce that he has no more
cases to present at this Session and the Judge can do nothing
about it?

Mr. McLellan. I am not Wwilling tosay that that is so, I
am not at all sure that he may not 88y to the district attorney,
"But there is the case of United States against X that ought to
be disposed of,

I had an eXperience 1ike that once, where I was for the
defendant, and the United States Attorney said he would not try
1t until so and so, ang T said, "I do not see why you should not
try 1t next week." The judge said, "I don't, either."

Mr. Burns. But thatis the power of the judge to dismiss
the case. If you look at it as g judge in g two-party contro-
versy, 1f the dgistrict attorney does not desire to bring it
forward I do not think the judge has the power to bring it

forward,
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Mr, McLellsn. There is a little difference of opinion on
that,.

The Chairmen. 1In my district, in the last two weeks, a
Judge said to s district attorney, when there was a breakdown
of the calendar, that there might be worse district attorneys
than there was there, but he had not been able to fing out, from
investigation here at Washington, where that was, Next week
he had a calendar of fifty cases ready for trial.

Mr. Holtzoff. About a year ago a Federal Judge in Chicago
who was holding criminal court sent for all the prisoners who
had been in jail for & certain time and said to the United
States Attorney, "You wii: try a case today or I will discharge
the prisoners," and he discharged a half dozen prisoners.

. We thought thatwas drastic. He should have given the
United States Attorney some leeway and some notice, but I do not
think he was lacking in power to do it.

Mr. McLellan. Anyway, what is the harm in saying that the
district courts may by rule or otherwise provide for a calendar?
If they have not the bower, ought not they to have it?

The Chairmen. The next sentence troubles meé more. Suppose
you have single Jjudge districts and you have a large number of
criminal trials. Does that mean you are going to go term after
term without trying the civil cases?

Mr. Holtzoff, There is g brinciple now that all judges
follow in Single judge districts. They put the criminal cases
at the head of the 1ist. It actually does not work any trouble.

Mr. Youngquist. I thought we had the words "as far as
practicable" at theAend of that.

Mr. Holtzoff., I thought we did.
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Mr. McLellan. "Shall as far as practicable."

Mr. Holtzoff. Now that you mention that, 1t recalls it
to my mind.

Mr. Robinson. I do not know how that got out, if it did.

Mr. Younggqulst. At the end of the second sentence.

The Chairman. After the word "shall" insert the words "as
far as practicable.“

If there 1s no objection, those changes in the first and
second sentences will be regarded as accepted.

A1l those in favor of (a) as amended say "aye"--

Mr. Youngquist. "May by rule or otherwise"?

The Chairman. That is right.

Mr. Seth. Why not leave out "rule or otherwise"?  Why not
say "may provide"?

Mr. McLellan. I think that 1is better.

Mr. Medalie. The calendar 1s either a general calendar
or a special calendar for criminal cases, is it not?

The Chairmen. YesS.

Mr. Medalle. what is provided for?

The Chairmen. It 18 & mild declaration of the court's
right to be the boss of the institution.

Mp. McLellan. 1t might prove helpful at times.

T move that 1t be adopted &as modified, 1f it has not been
done.

The Chairman. All those in favor say "Aye." opposed, "No."
The motion 18 carried.

(v).

Mr. Robinson. Mr. Youngquist, don't you have a suggestion

by which some vords can be saved?
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Mr. Youngquist. Is that a general question or & gpecific
one

Mr. Robinson. A specific one. I belleve you indicated to
me that you can drop & couple of 1ines there.

Mr. Youngquist. It is not of gufficient important to stop
for 1it.

Mp. Holtzoff. I move We adopted 21 (p).

Mr. Robinson. I second 1it.

The Chaifman. All those in favor s&y "aye." Opposed, "No."
The motion is carried.

Mr. Waite. I notice in the beginning of the books, under
"Notes," there is & note suggesting that the Advisory Committee
considerrecommending that the Administrative office seek from
the Judicial Conference an authorization along the following
lines.

That 1s a proposal that 1 made last time. 1t was a pro-
posal that was in the newv court act. My original proposal was
that the judge should require & report of the status of each
criminal case begun, and it was suggested that that was not wise,
in view of the activitiesof the Administrative office.

1 would be perfectly satisfied--it seems to me it 1s a
wise thing--that we should ask the Administrative Office to plan
out some provision for a report of the status of various cases,
so that the judge may know what 1s belng tried and what is not
being tried.

Mr. Holtzoff. Why shouldn't you leave this to the
Administrative office and to the Judicial Conference, which is &

sort of board of directors to vhich the Administrative Office is

responsible?



Mr. Waite. What did you ask?

Mr. Holtzoff. Why shouldn't we leave this whole subject to
them? Why should we take any action?

Mr. Waite. You s&y why should we not leave it to them?

Mr. Holtzoff. Yes, why should we not leave i1t to them,
1instead of taking any action on 1t ourselves?

Mr. Waite. I think it would be desirable to suggest to
them that ve think it is wise. Now, they may not agree with us,
but there cannot be any objectlion, if that be our opinion, to
our expressing our opinion to them.

Mr. Youngquist. I should hesitate to omit 21 (b). After
all, it 1s certainly within the province of the court to see
that criminal cases thet are pending in his court shall be
brought on for trial expeditiously.

Mp. Waite. This is not & proposal to omit 21 (b). This is
a proposal to supplement 21 (b) by suggesting that the Admini-
strative 0ffice ask the Judicial Conference for some procedure
by which the judge may know what the status of the case is, SO
that he can insist on its being tried.

The Chairman. Thet 1s the note at the beginning of the
volume.

1 wonder 1if we can hold that until we come to the notes?

ﬁr. Waite. I anm perfectly willing to hold it.

Mr. seasongood. In 21 (D) don't you have to give notice
to the judge before whom the case 1s pending? 1t seems to me &
pretty arbitrary thing to go in there and take it out of his
hands in advance of any notice to him. |

Mr. Holtzoff. I think he has & right to do it, because

the senlor circuit judge has certain administrative powers.
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Mr. Longsdorf. Mr. Chairman, I do not know how this 21
(b) may impinge on the activities of counsel. They might have
something to say about this.

The Chairman. They would, but it could not conflict with
this.

Mr. Longsdorf. I do not think it would. They are not
supposed to interfere with district judges. Sometimes they get
their feelings hurt and think it has been done, but I do not
think it is true.

Mr. Seasongood. This 1s a very draestic provision. You go
right over the head of the judge before whom it is pending and
you provide notice to the United states Attorney and to the
defendant's attorney, put say nothing about the judge before
vhom it is pending.

The Chairman. Yes, but, as & matterof fact, Mr. Seasongood,
he will in every case you can imagine consult with the district
judge.

Mr. Holtzoff. I move We adopt 21 (b).

Mr. Youngquist. We did.

The Chairman. Yes, W€ did.

22 (a). |

Mr. McLellan. Do you need to provide any rules for change

of venue?

Mr. Holtzoff. There ijs no such thing as & change in venue
under existing practice, and there ne&er has been, so far as I
know, in the Federal courts. This is an innovation, and a rather
radical innovation, but I must confess that I think there is some
merit in 1it.

Mr. Pean. 1 think it is an important change. At the
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present time the only remedy that you have is to file an
affidavit of prejudice possibly against the judge and then to
get a newv judge for that same district. That 18 &n awful job.
This is the only way you can get a case into another district
from &8 district where the community mey pe hostile.

Mr. Holtzoff. 7 must say that when the idea was first
broached some time ago 1 Was rather appalled about 1t, but 1
have thought about it since and 1 an inclined to think that it
has a good deal of justice to it, and 1 do not see ho¥ the
government would be prejudiced.

Mr. Waite. Do you mean that it cannot be done now?

Mr. Dean. No.

Mr. Waite. 1 am all for it.

Mr. Dean. The big obstacle 18 the constitutional provision
which requires that the trialbe in the district where the
offense was committed, 80 ﬁhls is apparently dravn on the
gssumption that when the motion is made DY the defendant that
constitutes & waiver of that right.

Mr. Holtzoff. That constitutional guarantee is & privilege.

Mr. Walte. our courts have even held that you can get a
change on the motlon of the prosecution.

Mr. Seth. our statute provides for it.

Mp. Waite. S0 does ours, but the Constitution says it must
be in the county.

Mr. Holtzoff. 1 want to move to strike oul the second
sentence,beginning on line 10.

Mr. Seasongood. 1 second the motion.

Mr. Medalie. Before you get to that question, may I take

up one question?
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Beginning on 1line 6, after the semlcolon, “or if the
indictment or information shows that the offense charged vas
committed in more than one district, the court may on motlon
transfer the proceeding to any other district," et cetera. It
does not state on what ground.

You have provided for pre judice. The other is convenlence.

Mr. Longsdorf. It can only be done on defendant's motion.

Mr. Holtzoff. "The court may on motion.”

Mr. Youngquist. That construction is wrong.

Mr. Holtzoff. That ought to be "on defendant's motion."

Mr. Medalle. 1 am assuming that, but why should the
defendant's motion be granted except on grounds we recognize?

Mr. Holtzoff. In the interest of justice.

Mr. Medalie. What 1is that?

The Chairmen. I read the two clauses together; else why
are they in the same sentence?

Mr. Dean. I do not think you need the clause at all,
because the only event in which you vant one transferred from
one district to another is when you cannot get an impartial
trial in one district, regardless of the fact that 1t was
committed in more than one district.

Mr. McLellan. Suppose all the available witnesses are in
the other district and the other district has jurisdiction be-~
cause the offense was committed there. Wouldn't that be

convenience?

Mr. Medalie. 7Yes; the convenience of witnesses, the saving

of expenses.

Mr. Holtzoff. Do you want to enumerate all possibilities,

because you cannot exheust them? You ought to have a general
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formula. Otherwise you will have & restricted enumeration.
Mr. Medalie. Do you want to say %15 furtherance of
justice"?

Mr. Holtzoff. Yes.

Mr. Longsdorf. If you are going to chenge the place of

trials for convenience of witnesses and you restrict the right
to make a motion on that ground to a defendant, it is not going
to work properly. The Government has already chosen the district
for purposes which it deems are right and correct. Now, are

you going to let the defendant move that it be transferred to
some other place because he thinks it should be?

Mr. Medalie. The judge decides. He says, "As 1T am inform-
ed, the prosecutlon has one hundred witnesses who live in
Madison, Wisconsin."

Mr. Holtzoff. I think we can leave that to the judge's
discretion. I think it is a fact that he does do that where
there 1s a continuous offense, 1ike mailing a letter, which may
involve a district many hundred miles away from home, because
that 1s where the letter was delivered.

The Chairmen. What was the suggestinn on this? Was there
any specific change recommended?

Mr. Holtzoff. "In the interest of justice," in line 8.

Mpr. Medalie. Say, "where required in the interest of
justice."

It will read, "The court may on defendant's motion, where
required in the interest of justice."

Mr. Holtzoff. "If required.”

Mr. Medslie. "If required in the interest of justice."

We won't put it on grounds of convenience.
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Mr. Younggquist. Wwouldn't it be petter to put it at the
end of the sentence?

Mr. Medalile. Anywhere you want it, so long &3 some ground
is stated.

Mr. Holtzoff. You have it too far away.

The Chailrman. Someone is going to make & motion addressed
to line 10. It seems to me that sentence mist stay in if you
are going to transfer from oneé circuit to another, pecause there
1s a very high degree of etiquette involved in that situatlon.

Mr. Holtzoff. The reason I was flanning to move to strike
out that sentence is this. Here 1s a judge who expects to pass
on a motlon. Why should the senior circuit judge participate
in passing on that motion? That might disqualify him from
hearing the appeal later on.

The Chailrman. I do not think so. Why should that disquali-
fy him?

Mr. Holtzoff. If he has sat on a motlon in a casae wouldn't
thet disqualify him from hearing the appeal?

Mr. McLellan. Not on that kind of motlon.

The Chairman. No. It has nothing to do with the merits.
1 do not think cases any more than judges should be shunted
around from district to district.

Mr. Holtzoff. My objection is not very strong. 1 shall
not press 1t, Mr. Chairman.

The Chairman. Are there any other remarks?

Mr. Longsdorf. I would like to be heard on this. I
question the policy of meking rules on this subject until ve
know more abuut it, until we have information on how badly it

1s needed and how often it 1s needed, and how frequently these
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conditions ¢ccur that call for this remedy. I think we are
stepping a pit in the dark. This is the first appearance of

this to my tnoﬁledge,'hﬁt I aw afreid of this.

Mr. Medalie. Mr. Chalrmsn, I would like to point this out.
Prov;siona or'che.nga of <v‘;nne :m the state practice are rarely
invcked. TRey nﬁy be 1nvo§adwéﬁge or twice in the large juris-
dictions in|the course of a year,perbaps not at all in the
course of aéy;ar; and yet occasion may arise where in the
interest of|justice it will arise in important cases. Though
used seldomy the fact that there is & use for it is enough to

justify the oontinuaﬁae of the statute.

| Not infrequently I have been asked, not only by laymen but
by lawyers who do not have much to do with practice either in
Fédéral courts or in criminal courts at all,"Can't this Federal

case be trapsferred to another district?®

They agsume that it can, because the natural assumption is

that such a [transfer or change o: venue has been provided for.

|It 1s really shocking that, in the sense of justice, there is no

provision made for 1it.

The Chsirman. And the cases vhere this arises are very
important cases.

Mr. Medalie. Yes. Now, for example, you may have a case

vhere the lgcal prejudice is strong so that it includes the
judge. Nevertheless, today you have no basis for doing anything
about it, but if you had this provision, then you could make

your motion, state your grounds, not having them seriously

contested excdpt as & matter of form, and then if he den¥i your
;motion.you would have something on which to go up, and which

would not bgq a frivolous ground for a reversal.
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Mr. Hol
of talking ¢
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injustice 1is
but sometime
that in many
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districts.
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tzoff. I want to say this: that I took the liberty
o some of my assocliates in the Department of Justics,
mally, without dissent, all thought that this was a
novation, because we do recognize that sometimes an
done to defendants, unintentionally, to be sure,

s it 1s done or hardship caused,in view of the fact

instances the Government has a cholce of venue

ime might have been committed in two or three

If an Injustice 1s done, like indlicting a person in Alabama

who isa resident of Chicago and may have mailed a plece of

obscene litgrature to Alabama, and he 18 to be brought to Alabamsa

for trial, I

might be promoted by such a rule.

can see that there are situations where justice

It will all be withln the

control of the court, of course, so that if there 1s any attempt

to abuse thils provision,

Mr. You

Mr. Holtzoff.

Division.
Mr. Mcl]

modified.

Mr. Holtzoff.

The Chairman.

the courts will control it.
ngquist. Are you referring to the Anti-Trust Division?
I wvas not referring to the Anti-Trust
ellan. I move the adoption of Rule 22 (a) as

I second the motion.

All those in favor say "Aye." Opposed, "No.”

The motion 1s carried.

22 (b).
Mr. Desn

in 1line 3 to

n. On 22(8), I think we ought to change the wording

conform to the wording in line 8, and say "defend-

"

ant's motion. That 1s just a minor change.

Mr. Holtzoff. 1In line 17 you can strike out, I think, the
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first five words.

the court.”

I move

Mr. Youngquist.

defendant's

Mr. Hol

The C

Opposed, "N
Mr. Wa
discussion.

might be in

The court cauld move from one district to another.

stand it ha
move it fro
motion, eve

have been t
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You do not need the statement "under seal of

that we adopt 22 (b).

(a) as it now reads is, "™Mhe court may on
motion" the same as down in 1line 8?

tzoff. Yes.
irman. All those in favor of 22 (b) say "Aye."
."  The motion 1s carried.

te. I just want to ask a question, not to raise a
As it originally stood, it provided the trial

any district in which the offense had been committed.
Do I under-
now been changed so ﬁhat the court has no power to
one district to another except on defendant's
though it was committed in both districts and could

jed in either district?

lie. Of course, that means that the tobacco cases

wvould have been moved from Lexington to somewhere in North

Carolina, where there was a large number of tobacco growers.

Mr. Hol
motion. Do
Mr. McL
Attorney Gen
nolle pros w
Mr. Hol
Mr. McL

it brings ab

tzoff. Provided the judge would have granted the
not overlook that proviso.

ellan. 1Is the effect of 23 to take away from the
pral or the United States Attorney the right to
fthout stating his reason?

tzoff. It does, and I am dubious about that.
Bllan., I am dublious, and I am dubious about whether

put that result.
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Mr. Seasongood. We had a considerable discussion on
whether you could dismiss without permission of the court. It
was resolved this vay.

Mr. McLellan. That he can do it, but can he do it now in
the 1light of this rule, if we pass it, without stating his
reasons?

Mr. Holtzoff. I am afraid if this rule is adopted in the
present form he cannot do 1t without stating his reasons.

Mr. McLellan. It might be soO construed.

Mpr. Holtzoff. I think so. Personally, I voted ageainst
requiring him to state his reasons, and I am still of the same
opinion.

Mr. McLellan. I move that we strike Rule 23.

The Chairman. We all have novw copies of Rule 23.

Mr. Holtzoff. The first paragraph is not changed. 1 am
wondering whether you want to restrict your motion to stating
the reasons thereof, because there should be some provision of
the rules that nolle pros would be entered.

Mr. McLellan. That would exist if you do not have any rule
about it.

Mr. Holtzoff. I presume SO.

The Chairmen. You think that the Attorney General or the
district attorney should have the right to dismiss without any
reasons being given?

Mr. McLellan. I do, although T am familiar with the view
to the contrary in statutes in some jurisdictions requiring the
reasons to be stated.

Mr. Robinson. Do they ever dismiss without giving reasons

now?
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Mr. McLellan. Oh, yes.

Mr. Holtzoff. That is the usual practice.

Mr. Robinson. I will modify my questions: Where there 1is
quite a bit of publilc interest. 1 am thinking of those cases
in Indianapolis where the Attorney General stated his reasons--

Mr. Holtzoff. It 1is done sometimes, but those are the
exceptional cases.

Mr. Robinson. This apparently follows the state practice
in many States.

Mr. Waite. Is there any reason why the prosecuting
attorney or the United States Attorney should not file his
reasons for dismissal?

Mr. Longsdorf. There were reasons in the Southern District
of California, that Mr. Holtzoff can state better than I can,
because he is familiar with 1t.

Mr. Holtzoff. That 1s a very good example.

Mr. Weite. That does not explain it to me.

Mr. Longsdorf. Mr. Holtzoff 1s more familiar with the
facts than 1 am. There were reasons of state why one should
be nolled and one should be prosecuted. The reasons of state
could not be disclosed in court and could not be made of public

record.

Mr. Medalie. Do you remember what was stated in the nolle?
You did not draw the nolle?

Mr. Holtzoff. No, I did not.

Mr. Longsdorf. In the Ninth Circult Conference last summer
it was taken up» and it was understood there that if the reasons
had been given they would not have been substantial ones that

motivated the action.
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The Chairmean. I am troubled as to why the Attorney General
not to mention many district attorneys, should nullify the work
of the grand jury without stating the reasons. 1 thought there
was a good deal of shedding of blood over that.

Mr. Holtzoff. If you refer to the English practice, I
would like to refer to ?he fact that that power rested only in
the Attorney General.

The Cheirman. Without glving reasons?

Mr. Holtzoff. Without giving reasons.

Mr. McLellan. That has been the general practice until
recently in some States. By reason of 1ocal abuses, they passed
statutes.

Mr. Holtzoff. Wasn't that due to the fact that the local
prosecutor is generally an elected official?

Mr. Medalie. And constitutionally independent.

Mr. Holtzoff. And constitutionally independent, but as
United States Attorney, as the statute provides, he acts under
the supervision of the Attorney General.

Mr. Medalie. The President can remove hinm.

Mr. McLellan. Don't you think, Mr. Medalie, that it 1s
Eetter that the dld practice should continue of letting the
Attorney General dismiss?

Mr. Waite. I am satisfied that dismissal ought not to be
made without reason, and if there 1is a reason, 1 do not see
why in the world it should not be stated.

Mr. McLellan. Sometimes it is rather difficult to state
it.

Mr. Seasongood. This represents a compromise. When we

discussed it before there was & considerable number, including
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myself, who stated there should be no dismissal without the
consent of the court.

Mp. McLellan. The tpouble is the court does not know any-
thing about the case.

Mr. Seasongood. You make a showing to the court why you
want it dismissed, and the court says all right. That is the
practice in our court.

The prosecutor sSays, "1 want to dismiss this case." The
Court says, "No. I have something to say about it. You go
ahead with the case.”

Mr. Medalle. Generally speaking, throughout the country
in our Federal cases there are practically no nolles without a
statement of the reason,practice has developed.

Mr. Holtzoff. That is not correct. That may have been SO
so far as you yourself as United States Attorney--

Mr. Medalie. I never nolled without giving the reason.

Mr. Holtzoff. what happens 1is that a nolle is filed. TFor
example, & United States Attorney filed a nolle in the Davis
case. 1 do not think he stated the reasons.

Mr. Youngquist. It was in the newspapers.

The Chairman. What 1s the Department of Justice going to
say about giving this povwer to the district attorney?

Mpr. Holtzoff. The district attorney has power today. of
course, gdministratively we are requiring the district attorney
to get pover from the Attorney General--

Mr. Medalle. Our Jdistrict excepted.

Mr. Holtzoff. There are two exceptions, the Southern
District of New York and the District of Columbia.

The reason for the exception 1in the District of Columbia



2>

L3

is that they have relatively minor cases that elsewhere would
be tried in the state courts.

I would assume that if this rule were adopted, or any rule
were adopted, giving authority to the United States Attorney to
nolle pros, that would not deprive him of the administrative
provision or deprive the Department of Justice of the right to
control this.

Mr. Medalie. Nobody ought to ask the Attorney General
personally to give a reason.

Mr. Holtzoff. That is right.

Mr. Medalie. And signed personally by the Attorney General'
or the Solicitor General, "No reason is necessary." That will
take care of cases involving state or public reasons.

Mr. Holtzoff. We do not want to have the order or nolle
pros itself signed in Washington 1in every case.

The Cheirman. If you gentlemen who have had experience
with it are sure itis all right--Judge McLellan, Mr. Medalie,
Mr. Burns, Mr. Seth, and the others here--

Mp. Waite. I think (b) takes care of that. If there are
reasons of state, then the court has power under (b) to order
it dismissed in the furtherance of justice. No reason needs to
be given.

Mr. Longsdorf. It was not in the interest of state that
that Russian was nolled down in California.

Mr. Holtzoff. What happens 1s this: that practically in
every case the Attorney General would endorse the order and
would say, "Reasons: Insufficient evidence to convict,” or
something of that sort, because the usual reason why it 1s

nolle prossed--
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Mr. Medalie. Just a minute on that. I might be willing,
if I were United States Attorney, to nolle an indictment for
reasons of state, stated to me through the Attorney General's
Office, on a representation made by the State Department,
knowing that I had a perfectly good case; but I do not think
I would be willing to state that I had no case when I had a
case.

Mr. Holtzoff. I was not referring to that case and I was
not suggesting that you would, but I said in the average case
when & nolle pros is entered, it 1s entered because the United
States Attorney finds he cannot make out a case. Either a
witness has died or, on subsequent investigation, scme element
of the case falls down and he enters a nolle pros. That is
the reason for nolle prossing cases ordinarily when they are
nolle prossed. So the only statement of reasons you would
have would be that the United States Attorney has insufficient
proof.

Mr. Medalie. That would not be a reason; that would be a
conclusion.

Mr. Holtzoff. You would not expect him to write an essay?

Mr. Medalie. No. He states briefly that the case against
this man depended on witnesses so and so and so and so, who
claimed to have seen him in the vicinity of the bank. Two of
them cannot be found and the other one is dead.

The Chairman. I think we ought to understand the rule.

Mr. Burns. It seems to me that this 1is one of the largest
powers lodged in any single individual, although not quite as

great as the power of the President to pardon. It apparently

has worked out fairly well, but I take it‘that & district
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attorney would follow thé policy of stating it,for his own
protection, on the record, because nolles have been the subject
of political overturns and charges of corruption. Certainly

in Massachusetts corruption was the reason why the statutory
change was made, requiring a statement of the reason being
endorsed on the paper.

We ought to look upon it as though we were dealing with
a code of conduct, and 1t is 1ittle enough to require of the
district attorney or the Attorney General to state, when he
exercises this extraordinary power, what are the factors that
motivated 1t--that is, so far as the merits are concerned.

T am a little bit disturbed by the use of the term
"gismissal." Is that a word of art in Federal cases?

Mr. Holtzoff. No. We use that as an English synonym for
"nolle pros," in an effort to get away from Latin expressions.
The Chairman. We have been asked to keep away from

unnecessary Latin.

Mp. Weite. To bring the matter to a head, I move that
23 (a) be adopted.

Mr. Holtzoff. There 1is & motion by Judge McLellan.

Mr. McLellan. I will withdraw that.

Mr. Youngquist. 1 second the motlon.

Mr. Longsdorf. I think we ought to qualify that motion'
to read that the district attorney ought to be saved the
necessity of giving reasons;

The Chairman. Do you want to‘move to strike that line
out, to raise that issue?

Mr. Longsdorf. Since jt is a custom to state the reason

in practically all cases, why not delete "with a statement of
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the reasons therefor"?

Mr.Holtzoff. I second the motion.

The Chairman. Let us get that 1ssue disposed of.

Mr. Waite. This is a motion?

Mr. Longsdorf. This is a motion to amend.

Mr. Robinson. I do not think we can move on that without
considering (b). I think Mr. Waite stated that where there
are good reasons the court can consent. You might amend (b)
by striking out line 8.

Mr. Holtzoff. I do not think the court has a right to
dismiss a case on general grounds. He can only dismiss on
well-recognized grounds, like want of prosecution, insuffi-
ciency of evidence, or something of that sort. Otherwise &
judge could dismiss a case because he objects to a particular
lav.

Mr. Medalie. You mean you would like to strike out "in
the furtherance of justice" as being meaningless?

Mr. Holtzoff. Yes, but I do not want %o make that motlon
yet, because we have not reached that paragraph.

Mr. Seasongood. I feel on this (a) that it 1s something
not only that should do justice, but that should have the
appearance of justice. I think it creates a very bad impres-
sion on the ordinary person to have a solemn accusation which
has been made just dismissed without ever knowing what the
reason was for it. I know of instances where the dismissal
has been very improper.

Mr. Holtzoff. You mean in the state courts?

Mr. Seasongood. No, sir. I mean in the Federal courts,

where there have been election frauds and where there have
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been income tex frauds, and somebody got those cases dismissed.
That 1is a fact.

Mr. Waite. In the Glasser cases, too.

Mr. Youngquist. I have prosecuted for many yeers, and I
am not aware of any case that I moved the dismissal of without
stating the reasonfor 1it.

Mr. Seasongood. It is good practice.

Mr. Youngquist. And it is well to state the reason for it.

Mr. Seasongood. DBecause you are & good prosecutor. It
should be done.

Mr. Medalie. I recall one case when In the interest of
justice a nolle was filed without & reason stated. Some years
ago, when Colonel Cathey was United States Attorney in our
district, he was not ready with a case, and very eminent
counsel appeared for the defendants, and the district judge,
who later was a very distinguished clrcuit judge--not naming
him--ordered it for trial, set a date, and said, "You be ready
to try your case on Monday." Thereupon, &t Colonel Cathey's
direction, the Assistant United States Attorney nolled the case,
without giving any reasons, then re-indicted, and in due course
of proper preparation, tried and convicted the defendants.

Mr. Seasongood. You can have the statement, "with
reasons, unless the court shall order that the same shall not
be stated.”

The Chairman. The question is first on Mr. Longsdorf's
motion to delete the words "with a statement of the reasons
therefor," in line L.

A1l those in favor of that motion say "Aye." Opposed,

“NO . it
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The ayes please show hands. The noes. That motion is
defeated.

Now, the motion is to adopt (a) in its present form.

All those in favor say "Aye." Opposed, "No." 1t is
carried.

Now we come to (b).

Mr. McLellan. Do you want in (&) to make it perfectly
explicit that the pbover to nolle pros is taken away from the
Attorney General unless he does it angd a&ccompanies it by his
reasons, or is that clear enough, anyway?

Mr . Youngquist. This is the only authority to dismiss.
This provides how he may dismiss.

The Chairmen. Do you think the Attorney General should
have & different rule applied to him than to the district
attorney?

Mr. McLellan. No, I do not, but does this clearly enough
take away, because that is what you intend to do, the old
right to nolle Pros a case?

Mr. Holtzoff. I am inclined to Say I think it does.

Mr. McLellan. One more thing, and then I wilil stop. Is
there any reason for making a different rule in the case of an
indictment than in the case of an information?

Mr. Youngquist. There is, of course, a difference in
source. The indictment is found by the grand jury. The
information 1s found by the United States Attorney. But I do
pberceive any reason on that ground for distinguishing between
the two. Each is of equal dignity.

The Chairmen. He would make less mistakes than g grand

jury. He should.
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Mr. McLellan. All right.

The Chairman. What about (v)?

Mr. Holtzoff. I move wé strike out the last six words,
"or in the furtherance of justice."”

My. Waite. I second 1t.

Mr. Holtzoff. It 1s so general that I do not think any-
body knows what it means. If 1t means what it purports to mean,
that would confer a plenary power on the court which it does
not now possess and which I do not think it should have--
dismiss an indictment for whatever reasons he sees fit.

Mr. Robinson. Should we 1imit the power of & judge to
dismiss solely for want of prosecution?

Mr. Holtzoff. There are & 1ot of other grounds.

ﬁr. Robinson. Why not strike out everything after
"information"?

The Chairmen. Why do we have the words "any proceeding"?

Mr. Holtzoff. You do not dismiss a proceeding; you
dismiss an indictment.

Mr. Youngquist. Do we need (v)?

Mr. Seasongood. I do not see why you need it. (a) re-
1ates to the power of the prosecution to dismiss.

Mr. Robinson. I believe the request made by some
member of this committee was that if you do not recognize that
the court has the power expressly, 1t might be assumed that the
rule means that only the United States Attorney can dismiss.

Mr. Holtzoff. The judge can set the case for triel, and
if the United States Attorney is not ready, he can dismiss or
direct a verdict.

I move we strike out (b).
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Mr. McLellan. You move we strike out (Db)?

Mr. Burns. And then change the rule to read "dismissal
by the Attorney General or the United States Attorney."

Mr. Medalie. I do not understand that. If the district
attorney is not ready and the defendant has been vaiting around
and cannot get a trial and the judge wants to dismiss, that
dismissal would arise from want of prosecution.

Mr. Youngquist. I was going to suggest, 1f it be neces-
sary,and I am not at all sure it is, we should give the reason
for dismissal as want of prosecution.

Mr. Longsdorf. How are you going to insure & speedy
trial?

Mr. Youngquist. I think 1t 1s inherent in the court, be-
cause of the constitutional provision for a speedy trial. I
do not think we need (b) at all; but if it serves any purpose,
it should merely provide dismissal of the motion for want of
prosecution.

Mr. Burns. The difficulty is that if you deal with the
court's power simply from the point of view of want of prosecu-
tion, 1t may be taken that you have stated by your silence that
there 1is no other power of dismissal reslding in the court.

Mr. Youngquist. I move that (b) be stricken.

Mr. Waite. I second the motion.

Mr. Medalie. There are other powers. There are motions
to quash.

Mr. Waite. In view of what Mr. Robinson says about the
fear that by giving certain power to the attorney to file we
may be thought to be taking 1t away from the court, I move

that we adopt as a substitute for (b) a section (b) to read
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as follows:
"Nothing in these rules shall be construed to limit
the power of the court to dismiss an indictment or

information."

Then that power, whatever it is now, will continue, neither
limited nor increased.

Mr. Holtzoff. I would rather see the whole paragraph go
out, because I cannot see the necessity for a provision of that
kind.

Mr. Waite. Well, I do not see it, but in view of the fact
that some people do think that we might be deemed to have
limited the court's power, I think we had better play safe.

Mr. Burns. 1Is it fair to say that where you have dealt
with the power of the United States Attorney to dismiss you
have dealt with the power of the court to dismiss?

Mr. Waite. ©No, but some people think so.

Mr. Holtzoff. It does not belong in this rule.

Mr. Younggquist. If we had said that s prosecution may be
dismissed by the Attorney General or the United States Attorney,
that might be exclusive of other means, but we. merely provide
here that the United States Attorney or the Attorney General
may file a dismissal.

Mr. Medalie. I do not think we have an inclusive set of
rules if we do not deal with the court's power to dismiss;

Mr. Holtzoff. You mean for want of prosecution?

Mr. Medalie. Yes. That is an old established code, 1is
it not?

Mr. Holtzoff. I thinkthat ought to go in a different

rule,.
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Mr. Medalie. It does not matter. You can put them in two
separate rules if you want to.

Mr. Longsdorf. That 1s under dismissals, and that compre-
hends all kinds.

The Chairman. Well, we have a motion, gentlemen, to strlke
(b). Is there anything further to be said?

Mr. Waite. Was my amendment seconded?

Mr. McLellan. Yes. I seconded it.

Mr. Waite. I move a substitute motion to strike--

The Chairman. May we have that repeated?

Mr. Waite. The substitute motion was to adopt (Db), read-
ing: "Nothing in these rules shall be construed to limit the
power of the court to dismlss an indictment or information."

Then whatever that power 1is, we let it stand.

Mr. Holtzoff. That might be construed to be a source of
power. That is what bothers me.

Mr. Youngquist. No; 1t could not be construed to be that.

The Chairman. It creates nothing.

Mr. Youngquist. It is simply a statement that whatever
power there is is limited.

Mr. Holtzoff. I think that is the correct construction,
but there is another construction.

Mr. Youngquist. I made my motion to strike the entire
rule because 1 think it is not necessary.

The Chairman. You have heard Mr. Waite's substitute motion.
All those in favor say "Aye." Opposed, "No."

A1l in favor show hands. Four. Opposed, eight. The
motion is lost.

Now the motion to strike (b): All those in favor of the
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Mr. Youngquist. The vote on that proposition was nine to
seven.

Mr. Seasongood. I thought it was not overwhelming.

Who signs them?

Mr. Holtzoff. The attorney signs them. There has been no
trouble with that in New York. I know New York has had that
practice for a long time.

Mr. McLellan. What do the civil rules provide about this?

Mr. Holtzoff. The civil rules do not provide for the
issuance of the subpoena by the attorney.

Mr. McLellan. It is issued by the clerk?

Mr . Holtzoff. It is issued by the clerk.

Mr. McLellan. .I move that from (a) there be stricken, in
the fourth line, the words "or by the attorney for one of the
parties.”

Mr. Seasongood. Seconded.

The Chairman. All those in favor of the motion say "Aye."
opposed, "No."

All those in favor raise their hands. Five. Opposed,
four. The motlon 1s carried.

Mr. Holtzoff. An attorney is an officer of the court.

The Chairman. There 18 no narm done. Each district will
do what has been done according to the state practice.

Mr. Seasongood can g0 back to Ohio, knowing that the subpoena
process in his State 1s safe.

Mr. Seasongood. I do not think it is of enough importance
to start a controversial issue. A lot of people to whom this
is totally unfamiliar will say, "gyow are yu golng to have

attorneys issue subpoenas in Federal cases?"”
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Mr. Medslie. Don't we 1ssue subpoenas in civil cases?

Mr. Holtzoff. Not in the Federal courts. The civil rules
provide that the clerks shall issue themn.

Mr. Medalie. A1l I know 18 that when 1 have a trial my
witnesses are there. 1 do not know how they were brought there.

Mr. Seasongood. They will say, "Why should you have sSome-
thing special in the criminal rmiles that 1s not in the civil
rules?" That is another reason for questioning it.

The Chairman. (a) has been adopted.

Now we got to (p).

Mr. Holtzoff. I move that (b) be adopted.

Mr. McLellan. T second the motion.

Mr. Medalile. Referring to 1ine 11, with preference to the
motion to quash, 1 think the words "in any event at or before
the time specified in the subpoené for complliance therewith“
are an unnecessary restriction.

Mr. Seasongood. 1t may be very unjust, too. You might
have & forthwith subpoena. -

Mr. Holtzoff. 1t does not say pefore the time. It is at
or before the tinme.

Mr. Medalie. I know, but you may not be able to get half
started to examine the 1ist that is in the subpoenéa duces tecum.

The Chalrman. General Motors Company subpoenaed me, On
five hours' notice, to produce all the books of practically
every industry in Linden. 1 could not possibly get my papers
in shape to get there. I got an associate to appear and tell
them that I could not do it. He said, ¥ omorrow you coume
pefore the district judge and I will tell you Why." 1t would

have been truckloads of stuff.
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Mr. Medalie. Then, the civil rule is a bad rule.

The Chairman. There is one case where I could not have
complied with it. Of course, the judge would have relaxed the
rule, but why should we have a rule that requires relaxation?

Mr. Medalie. You postpone the time, and in the meantime
you move to quash.

Mr. Holtzoff. Yes. Of course, I do not think any harm
would be done by striking out that clause in lines 11 and 12.

Mr. Burns. I second the motion. Question.

The Chairman. From the word "end" in line 11 to the word
"tnevewith” in line 12.  All those in favor of the section as
thus amended say "Aye." Opposed, "No." The motion is carried.

Are there any questions on (¢)?

1f not, all those in favor of (¢) say "Aye." Opposed,
"yo." The motion is carried.

(a) (1).

Mr. Seasongood. The United States does not have to tender
mileage under existing practice.

Mr. Holtzoff. It does not have to. 1t pays when the
witness shows up.

The Chairman. Are there any questions on (d) (1)?

1f not, all those in favor say “aye." Opposed, "No." The
motion is carried.

(4) (2). ALl those in favor of (d) (2) say "Aye."
Opposed, "No." The motion is carried.

(e) (1). All those in ravor of (e) (1) say "pye." Opposed,
"No." The motion is carried.

Mpr. Youngquist. I have a question. What about subpoena

duces tecum? 1 suppose this covers it?
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Mr. Medalie. Yes, 1t does.

The Chairman. And (e) (2).

Mr. Seasongood I suppose that means something, but not to
me. I suppose you ought to know what that means, but I do not.

The Chairman. It is a civil rule.

All those in favor of (e) (2) say “Aye." Opposed, "Wo."
The motion is carried.

(f). A1l those in favor of (f) say "Aye."

Mr. Longsdorf. What is the use of that? You do not need
to declare whatis a contempt of court.

Mr. Holtzoff. It is in the civil rules.

Mr. Youngquist. I think something has been omitted there.
At least, my 1dea was that 1t should have been deemed a contempt
of the court out of which a subpoena issued.

Mr. Robinson. That 1s the language of the civil rule
as you stated. I think it should be made to conform.

Mr. Seasongood. Why do you say "may be deemed"? It is,
isn't 1it?

Mr. Robinson. That is the civil rule language.

Mr. Seasongood. I can't help that.

Mr. McLellan. You summon the witness. He does not appear.
You éo to the judge and you want the man adjudged in contempt.
If the judge finds that the witness was in a position to give
no material testimony, he does not adjudge him in contempt.

Mr. Dean. This says "without adequate excuse." If he is
without adequate excuse--

Mr. Burns. And without adequate testimony.

Mr, Holtzoff. This is the civil rule, and it seems to

me it would be rather strange to have a different rule on the
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consequences of & witness' failure to appear in criminal cases.

Mr. McLellan. If you have "may" 1t is all right, but what
do you add to a contempt of court in order to get it up to the
civil rule?

Mr Youngquist. My ldea was that what we needed it for
was to say which court you would deem 1t to be in contempt of
in the case of a deposition, for instance. Therefore, 1 have
suggested that there be added at the end of line 47 the words
"out of which the subpoena issued." That is the civil rule.

Mr . Longsdorf. May I offer an amendment by suggesting
that the word "deemed" be altered to read "prosecuted as"? The
deeming is going to be done when the prosecution is conducted.

Mr. Holtzoff. I do not like the word "prosecuted” there.

Mr. Longsdorf. I do not like the word "deemed."

Mr. McLellan. Why depart from the civil rules?

Mr. Orfield. Isn't this a matter of substantive law
rather’than procedural law?

Mr. Holtzoff. Why not have the same rule as the civil
rule?

Mr. Youngguist. I move that there be added after the word
"ocourt," in line 47, the words, "rypom which the subpoena
issued."

The Chairman. Is that seconded?

Mr. Holtzoff. I second it.

The Chairman. All those 1n favor say "aye." Opposed,
"No." The motion is carried.

A1l those in favor of (f) as amended say "aAye." Opposed,
"No." |

A1l those in favor show hands. Six. Opposed, four. The
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motion 1; carried.

Mr. Dean. May I go back to something that bothers me &
1ittle bit, Mr. Chairman, on Rule 24 (b), lines 16, 17, and 187
We provide that the court may order an inspection of the docu-
ments prior to the time when they are to be produced in
response to the subpoena duces tecum and to determine the
admissibility in evidence of the documents.

I do not think "admissibility" 1s the word, because I do
not see how the court can determine on their admissibility.
That would depend in many cases on what wiltness is on the
stand, and so forth.

I think what we need is "their relevancy to the cause or
to the case generally," if it means anything.

The Chairman. Thelr relevancy as evidence?

Mr. Burns. Why not take away that power? After all, its
relevancy 1s going to be determined by how the trialdevelops.
It seems to me that this has to do with inspection rather than
passing on the relevancy.

Mr. Dean. It could only be relevant to the case generally.
It could never be relevant to the particular issues. I know
we do not mean "admissibility."

Mr. McLellan. Can we say "relevant to the proceeding"?

Mr. Burns. Is there any procedure whereby relevancy is
determined in advance. I think it is quite proper to consider
the avallability of documents to both sides. That is just a
question of mechanics, but to pass on legal questions in
advance of trial would seem to me to be a concept that does
not have any basis on the needs of the defendant or the Govern-

ment.
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Mpr. Youngquist. What was sought to be done here was to
permit examination of the documents under subpoena before they

were offered in evidence and at the same time to safeguard

against fishing expeditions.

Mr. Burns. Yes, but this is really part of a pretrial
procedure.

Mr. Dean. It is only one part of it.

Mr. McLellan. What do you suggest going out?

Mr. Burns. I move that it be stricken SO that it will
read, in line 17, "and may permit the documents or portions
thereof to be inspected by the respective parties and their
attorneys.”

Mr. Dean. Where dild this come from, Mr. Reporter?

Mr. Holtzoff. We had it in the Subcommittee on Style. One
of the members of the gubcommittee on Style suggested it and I
am sure--

MP. Dean. 1 do not recall this question of admissibility.

Mr. Dession. I do not, either.

Mr. Holtzoff. Not the question of admissibility, but this
provision.

Mr. Medalie. We were certainly dealing with the idea of
getting relieved of the oppressive character of a subpoena, of
calling for the production of several carloads of books, papers,
and records which the other side was golng to keep in the
courthouse.

Mr. Dean. 1 remember the general problem of getting the
documents and looking at them, but the determination of the
admissibility is something new to me.

Mr. Youngquist. The fact 1is we did not discuss that part
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of it, according to my recollection. I, and I think the rest
of us, assumed that there should be some safeguard against a

fishing expedition, and therefore we had to fix some standard
that the court could follow in form.

Mr. Dession. My recollection 1s that was the feeling, but
we did not fix this standard, because this is not workable.

Mr. Medalie. We have some kind of standard here when we
provide for quashing or modifying if compliance is unreasonable
or oppressive.

The Chalrman. Judge Burns, will you repeat your amendment?

Mr. Burns. Beginning line 17, "evidence and may upon
thelr production permit the documents or portions thereof to be
inspected by the respective parties or their attorneys."

Mr. Medalie. "documents or objects".

Mr. Burns. Yes. "such books, documents, or objects, or
such portions thereof."

The Chairmen. All those in favor say "Aye." Opposed,
"No." The motion is carried.

We have come to a new chapter, so I suggest that we
adjourn until 8 o'clock this evening.

(Thereupon, at 5:35 o'clock p.m., a recess was had until

8 o'clock p.m.)
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ma§:°n EVENING SESSION
The proceedings wers resumed at 8:10 o'clock p. m., at
Tues.

the expiration of the recess.

The Chairmsn. All right, gemtlemen; I think we have a quorum.

We start with Rule 25.

Mr. Robinson. Trial by jurye.

The Chairman. (a). Are there any questlons?

Mr. Orfield. Does that include summazy offeﬁses? Are there
not some cases -~

Mr. Longsdorf. What are we on?

Mr. Orfield. 25 (a). Should not all cases be tried by jury
no matter how petty they are?

Mr. Holtzoff. Well, inﬂthe Distriet Courts, all the cases,
all criminal cases, including all Federal cases. All criminal
cases.

ir. Longsdorf. There is‘an obscure statute down in Title 33
of the United States Code that provides for summary trial. I do
not think it 1s used very much, but if this 1s universal in its
application that will be wiped oute I do not think anybody will
ever discover it.

Mr. Holtzoff. I was not familiar with the statute providing
for jury trials.

Mr. Longsdorf. Very few people are, and I discovered it only
by accident. Anyway, it is there.

Mr. Robinson. It is in the navigation offenses, Mr. Longs-
dorf?

Mr. Longséorf. Yes, in the navigation section.

Mr. Youngquist. Is it used?

Mr. Holtzoff. No, I do not think people know what its exis-
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tence 1is.

Mr. Youngquist. Why should you not repeal 1t?

Mr. Longsdorf. I find two cases only reported under ite.

Mr. Youngquist. It might be well for the Reporter to make
a note of that and show that it 1is repealed.

Mr. Robinson. Repeal the statute?

Mr. Youngquist. Do you want to make a note of its repeal?

The Chairman. All those in favor of 25 (a) respond "Aye .M
Opposed, "No." cCarried.

Mr. Longsdorf. Consent of the defendant?

Mr. Youngquist. I suppose that the consent of the govermment
must be required before there may be a waiver of jury trial. I
am objecting to that.

Mr. Robinson. You are against it.

Mr. Longsdorf. Well, in that statute I spoke of the consent
of the government is glven by Congress, and the defendant consents
by -- he does not have to consent either, so that is all right.

Mr. Youngquist. In view of the reversal here this afternoon
on another matter, I am just calling attention to it now.

The Chairman. 25 (b). That looks easy. All those in favor
say "Aye."

(There was a chorus of ayes; the motion was carried.)

The Chairman. 25 (¢). All in favor say "Aye."

Mr. Longsdorf. Should not "may" be changed to "shall®?

Mr. Medalie. Noo. |

Mr. Holtzoff. No. Oh, we do not want to make it compul-
SOTy.

Mr. Longsdorf. ©No, I think not, but I just asked.

The Chairman. I declare the rule adopted in toto.
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Rule 26. (a).

Mr. Seasongood. This was the subject of discussion, was it
not, and I suppose represents the prevailing opinion? My own
feelling was that the defendant ought to have the right to examine
the jurors himself.

Mr. Medalle. This is so well established now in Federal
practice, we have all accepted it and seem to be able to live
under it. If we go across the street to the state court we d®
the other thing.

Mr. Longsdorf. I do not believe the district judges would
like to accept this if it was worded in the way that Mr. Season-
good intimates.

Mr.Seasongood. I think it i1s a serious deprivation not to
have the right to examine the jury, myself,

Nr. Medalie. It redl 1y is not serious.

Mr, Longsdorf. I do not think they will deny the rivilege.

Mr. Medalie. I do not think it is serious.

Mr. Holtzoff. I move the adoption of 25 (a).

Mr. Seasongood. Now wait. If you are going to adopt it,
it says "or the attorney for the government." "may permit the
defendant or his attorney or the attorney for the government
to conduct."

Mr. Medalle. If you give it to the one, give it to the
other,

Mr. Seasongood. Say "or."

Nr. Longsdorf. "or" to "and" in line 5.

Mr. Medalie. Yes.

Mr. Youngquist. Yes, "and". 1In line %2

Mr. Seasongood. Yes.
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The Chairmen. And in line 5.
Mr. Medalie. Only in 1line 5.
The Chairman. Why not 3?

Mr. Medalie. Ob, that is right; 1t should be in line 2 and

in 1line 5.

"NO."

The Chairman. No. He caid "or his attorney."
Mr. Holtzoff. "and the attorney."

The Chairman. "and the attorney for the government" in 1line

Mr. Medalle. All right. I get itc.

The Chairman. All in favor of 26 (a) say TAye." Opposed,
Carried.

26 (b).

Mr. Burke. Does that represent any change, Mre. Chairman?

The Chalrman. What? (a) or (b)?

Mr. Burke. (b).

Nr. doltzoff. ¥es, T think it doese.

¥Mr. Robinson. It does considerablee. It raises the number

of preemptory challenges 1in misdemeanors from three to six, for

one thing.

Mr. Longsdorf. Do you want to reword line 107?

Mr. Robinson. Wait a minute. Where is that change?
Mr. Medalie. Noo.

Mr. Longsdorf. "each gside ' TMeach defendant™?

Mr. Holtzoff. No. ®each side." |

Mr. Longsdorf. "each side." All right.

Mr. Wechsler. Well, it reduces the number of preemptory

challenges, does it not?
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Mr. Wechsler. Where there are joint defendants?

Mr. Burke. In misdemeanor cases. |

Mr. Robinson. No; there are just 3.

Mr. Wechsler. 3% to a defendant or % to a side?

Mr. Longsdorf. What does the next to the last sentence mean,
then?

Mr. Seasongood. 3 to a side?

Mr. Holtzoff. I think that raises the number of preemptory
challenges, does 1t not?

Mr. Youngquist. From the present law or from the rule, you
mean?

‘Mr. Holtzoff. From the present law, does it not?

Mr. Longsdorf. What is the result of the fourth sentence
compared with the first?

Mre. Dean. 3-%2 in Qisdemeanor.

Mr. Medalie. You mean in all cases except capital cases 1if
there is more than one defendant the defendants shouldb e jointly
entitled to 10 preemptory challenges and the government to 67

Mr. Holtzoff. Yes.

Mr. Medalie. That is what we left out there. We gave it
all to the defendants and gave nothlng extra to the govermment.

Mr. Longsdorf. Suppose there were 3%; they get 20, and in
a capital case only 207

Mr. Medalie. No,lno. "jointly entitled to 10."

Mr. Longsdorf. Oh, yes.

Mr. Medalis. I think you have to add at the end of line 16
that in that case where the defendants jointly get 10 the govern-

ment gets 6.

Mr. Holtzoff. ©No, because that is covered by the second
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sentence.

yr. Youngquist. That includes your misdemeanors too, Mr.
Longsdorf.

Mr. Longsdorf. Yes.

Mr. Youngquist. Where the government has only % I do not
think you need to make any omission, because the preceding sen-
tence will control the number of challenges to the government.

Mr. Longsdorf. Yes.

The Chairmen. Why the peculiar change in phraseology in the
second sentence as distinguished from the first and third? In
the capital case each side has 20, and in the misdemeanor‘case
each side has %, and when you come to felonies you say £ to the
government and £ to the defendant. I mean why did you change your
language, instead of saying there again "each side shall have™?
Just a matter of style. |

Mr. Youngquist. Oh.

Mr. Robinson. I have changed that. I wonder if I might ask
you about it and see if this reads right, striking out "In a
capital case" and say, "If the offense charged is punishable by
death each side shall have 20 preemptory challenges." All right.
"on the trial of all other felonles the government shall have 6
preemptory challenges and the defendant 6.7

The Chalrmean. Well, why not "each side have g"e

Mr. Youngqulst. Yes. |

Mr. Robinson. All right, "sach side have 6%.

Mr. Medalie. No, no.

Nr. Youngguist. That is right.

Mr. Medalie. The idea is that if you have your one defen-

dant in a felony case he gets ¢ challenges. If you have two or
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more defendants then the challenges are Jjoined, and they have
10.

The Chairman. That is covered later.

Mr. Robinson. That is later, yes.

Mr. McLellan. But is not 10 a great many challenges in a
misdemeanor case?

Mr. Medalie. This is a special provision they have made
on account of their anti-trust cases,

Mr. Youngquist. Here is an inconsistency, though, and it
arlises out of the fact that in the previous draft that we had
there were 6 preemptories in misdemeanors as well as in felonies
other than capital offenses, The giving of defendants Jointly
10 preemptory challenges in all cases not punishable by death
results in giving each defendant 5 challenges in a misdemeanor.,
That is the effect of it.

Mr. Dean. If there are two?

Mr. Youngquist. I mean if £here are two of them, whereas
they would have the right only to % each ir they were tried alonse
or separately.,

The Chairman. Can we agree on the substance of it and then
let the form get fixed up la ter?

Mr. Robinson. Yes, I have the form here.

The Chairman. Let us not take time on it. 20 in capital
cases; 1s that agreeable?

Mr. Robinson. That is right.

Mr. Holtzoff. Yes.

The Chairman. Any consent?

Mr. Seasongood. I know it<is Just form, but why can you not

strike out "All challenges shall be tried by the court"? yno else
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could possibly try them?

Mr. Younggquist. Yés.

Mr. Holtzoff. In some states they have triers to try them.

Mr. Youngquist. They do in our states. The court appoints
three men as triers, and they try challenges to the individual
jurors.

Mr. Seasongood. It 1s not in the civil rules.

Mr. Longsdorf. Is there any other state that clings to that,
Mr. Youngquist?

Mr. Youngéuist. I do not know.

Mr. MclLellan. In Nr. Medalie's state I think the clerk does
lt.

Mr. Medalie. What is that?

Mr. McLellan. Is not the jury examined before the clerk
without the judge present in your state?

Mr. Medalie. Oh, no. Well, that is in civlil casese.

Mr. McIlellan. Yes.

Mr. Medalie. The judge says, "fxamine your jury before
the clerk," but if you ihsisted that you did not want it that way
you could examine the jurors before the judge.

Mr. Longsdorf. No, but in Minnesota t hey appolnt other
trisrs.

Mr. Dean. Do you ever have triers of fact except where
the chal lenge is for cause?

Mr. Youngquist. I beé your pardon?

Mr. Dean. Do you ever have triersAof fact except where the
challenge is for cause, and does that not raise the question
whether it is appropriate here where we are speaking of preemptory

challenges?
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Mr. Youngquist. ©No, I do not think it should be here,

Mr. Dean. Yes, that would be my suggestion, that we take
it out here.

Mr. McLellan. I think so too.

Mr. Longsdorf. Yes, only the challenges for cause were
tried by triers.

Mr. McLellan. Yes, that is right.

Mr. Medalie. Yes, but the judge has to make a ruling on a
preemptory challenge.

Mr. Youngquist. ©No.

Mr. Medalie. For instance, whether you have any left,
whether your challenge is preemptory or for causs.

Mr. Youngquist. That would not be a trial of the challenge,
Mr. Medalie.

Mr. Medalie. That is right.

Mr. McLellan. I move we strike out the last sentence in (b).,

Mr. Youngquist. I second the motion.

Mr. Dean. I second it.

The Chairman. All those in favor say "Aye." Opposed, "No."
Carried.

Are there any other challenges in this sectlon?

Mr. Holtzoff. We have not agreed on the substénce yote.

The Chairman. I understood it was 20 in capital cases, 6 in
felonies, 3% in misdemeanors, and then for the defendants when
there are more than one 6 in capital cases, 10 jointly.

Mr. Holtzoff. That would not do in misdemeanor cases.

Mr. Medalie. No.

Mr. Holtzoff. Because, suppose you have two defendants in

a misdemeanor case. If they are tried jointly they get 10 chal-
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lenges; 1if they are tried individually they get 2 each. There
18 something wrong with that.

Mr. Medalie. Give them £ in mlsdemeanors. Give the defense
having more than one defendant 4 in misdemeanors and 10 in
felonies.

Mr. Holtzoff. Tt is all righte.

Mr. Dean. That would be right.

Mr. Longsdorf. Yes, but some of those anti-trust cases that
we are talking about are misdemeanor cases with felony punish-
ments.

Mr. Medalie. No, not felony punishments; that increases the
number of their challenges from % to e

The Chairman. All right. Are we all agreed on that, so we
can have a motion?

Mr. McLellan. I am not. I should like to strike out the
last sentence remaining and not do anything with plurality of
defendants at alle.

Mr. Medalie. That is not practicable.

Mr. Holtzoff. What is the present law?

Mr. McLellm . Well, that is the preseﬂt law.

Mr. Dean. That is the present law,

Mr. Youngquist. No. The present law is this: Where there
are several defendants the parties on each side -- I beg your
pardon. The present law is that they shall be deemed a single
party for the purpose of all challenges.

Mr. McLellan. That is the present law, and why should it
not be? Of course I know about your anti-trust cases, but 1if
you make a speciel provision, a change in your law, a general

change to cover those, you get plurality of defendants, each
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defendant getting more in a misdemeanor case than the others
would.

I move to strike out that last sentence.

Mr. Youngquist. Well, we propose to limit the joint chal-
lenges in misdemeanor cases to £, in any event, so they could not
possibly get more than if they were tried separately.

Mr. McLellan. Oh, you are golng to change it from 3 to 62

The Chairman. Yes.

Mr.’Youngquist. No. According to the law as it now stands
there would be an aggregate of 10 challenges in the felony cases
eand an aggregate of 6 in the mlsdemeanor cases.

Mr. Longsdorf. And under the last sentence if there are 3%
defendants or less they would get more than was their due.

lir. Youngquist. ©Not now.

The Chairman. No.

Mr. Youngquist. ©Not with this change that we are talking
about. |

Mr. Dean. They would get less.

Mr. Longsdorf. May I have the change again?

The Chairmen. There are 3 when you are aloﬁe, and when you
are with more than one there are 6. If there are only two of
you you cannot get more than %2 apiece. If there are three you
are down to 2, etc., o they have not gained anything.

Mr. Longsdorf. I suppose you would say in the last sentence,
"In a1 except capital cases if there are more than three
defendants."

Mr. Robinson. That is too far.

Mr. Longsdorf. iell, that would equalize that with the second

sentence.
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12 Mr. Robinson. What 1s the section here now at the present
moment?

Mr. Holtzoff. What are we agreeing on?

Mr. Youngqulst. That change. |

Mr. Holtzoff. 4 in misdemeanor cases for joint defendants,
10 in felonies.

The Chairmen. That is right.

Mr. McLellan. I have to ask one thing: On the trial of a
misdemeanor each side shall be entitled to % preemptory challenges,
does that stand?

The Chairmén. That is right.

Mr Mclellan. In all except capital cases =-- wirtceh would in-

clude misdemeanors, of course --

Mr. Dean. That is right.

Mr. McLellan., -- 1f therse 1s more than one defendant the
defendants shd 1 be entitled to 10 preemptory challenges?

The Chairman. Ve arse limiting that, as 1 understand it, to
felony casese.

Mr. Medalie. % for misdemeanors.

¥r. Youngquist. Noe

Mr. McLellan. To be rewrltten.

Nir. Nedalie. A for misdemeanors, 10 for felonies.

The Chairman. 10 where there are joint defendants and A in
misdemeanor CAaS638.

Mr. Dean. Where there are joint defendants?

The Chairman. Where there are joint defendénts.

Mr. Youngquiste. That is right.

I The Chairman. All those in favor of that motion as thus

1]

amplified, say "Aye." Opposed, "No.
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Mr. Medalie. 6 in misdemeanors, 10 in felonies, where
there are more than ons.

The Chairman. U/e shall proceed. Alternats jurors.

Mr. Longsdorf. here tnere are multiple defendants.

Mr. Medalie. Yes, where there is more than one defendant.,.

Mr. Robinson. That is a small change of style, striking
out that "“shall.,"

The Chairman. Yes.

Mr. lMcLellan. You are holding an alternate Juror until the
verdict 1s rendered?

Mr. Robinson. fhat is right.

Mr. McLellan. That is the California practice. I think
they ought to be discharged when the twelve men retire.

The Chalrman. We had a two months' trial in the City
Commlssioners of Newark. After the Jury had retired one of the
Jurors developed an acute appendix and was taken to the hospital.
We had to do the whole job over again.

Mr. ¥McLellan. Yes, but the deliberations of a jury are sup-
posed to be joint, and if you add somebody after they have been
deliberating for a while you are treading on dangerous ground.

Mr. Longsdorf. The California court had that up on consti-
tutional questions.

Mr. McLellan. And they let it by .

Mr.Longsdorf. More than twice, and there the conclusion was
that it was the ultimate conclusion of the Jury that constituted
the deliberations, and hence there were only twelve there when
the verdict was rendered, and that the deliberations had up to
the time when the sick juror retired were not s part of the

deliberations that entered into the verdict. That was the atti-
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tude of the California courts when this precise constitutional
gquestion was raised.

Mr. McLellan. I know it.

Mr. Longsdorf. That the deliberations were participated 1in
by twelve jurors.

Wr. McLellan. Well, 1if everybody likes it I will not change
it.

¥r. Youngauist. Attention should be called to the fact that
we provide that not more than four alternate jurors shall be
cal led. That is an Increase over the number that was proposed at
the last meeting of the Advisory Committee.

Mr. Robinson. I move the adoption of the section.

The Chairman. Why was four agreed on?

Mr. Youngquist. That was your suggesﬁion, George.

Mr . Robinson. Your suggestion.

Mr. Holtzoff. No; I think i1t was Mr. Dean's suggestion.

Mr. Dean. No, it was not, but I went along with it. Why
1imit it to two, in other words? The present statute says two.

ur. Longsdorf. Well, they.are not required to call foure.
They might, but they do not need to.

Mr. Dean. They may. What can you lose? The average Jjudge
would not call four unless the case Werse excéptionally long.

Mr. McLellan. I think that is all right.

The Chairmen. Do you think it is all right to have four?

Mr. McLellsn. Yes.

Mr. Robinson. Yes.

The Chairman. All right. All those in favor of the section
say "Aye." Opposed, "No." Carried.

Mr. Waite. Mr. Chairman, before we drop this may we go back
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to (b)? I want just toraise this question. Line 1% says, "On
the triél of a misdemeanor each side shall be entitled to 3
preemptory challenges." Now, obviously that word "misdemeanor"
1s one of distinctly uncertain connotation. There is the general
comnotation that a misdemeanor is an offense that is punished in
a minor way. There is the statute that says that such and such
offense is a misdemeanor and punishable by up to five years in
the penlitentiary. It seems to me we have got to be precise in
line 13, because I doubt if we mean that where a man can be
punished by five years imprisonment he is to have only 3 pre-
emptory challenges.

Mr. Holtzoff, I think that is the present law,

lr. Dean. That is the present law.

Mr. Holtzoff. There is only one such offense =--

Mr. Medalie. You have A in the group.

Mr. Holtzoff. He ought to have 6 then.

Mr. Wechsler. Why would it not be better to change this to
use the formula that we have always used when this problem was
up, namely: "punishable by not more than a year of imprisonment,"
and abolish the phase of the exlsting law that distinguishes be-
tween felonies and misdémeanors?

Mr. Robinson. The federal statute, section 5El, is quite
plain in definining felonies and misdemeanors.,

Mr. Wechsler. You mean the general definition.

Mr. Robinson. That is right.

hir. lMedalie. But there are specific provisions.

Mr. Wechsler. But there are specific designations.

Mr. Waite. I notice that in other cases we changed from

"misdemeanor" to make it read "in cases where the penalty is so
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and so and so and so."

Mr. Holtzoff. I agree with Mr. Waite that that would be
better.

Wr. Waite. 1 suggest that this be left to the Reporter to
change accordinglye.

The Chairman. Is there any objection?

Mr. Longsdorf. Punishable by fine ana imprisonment of less
than onse year.

Mr. Dean. If we do this we are going to take care of the
situation where it is labeled a misdemeanor in the statute and
yet a misdemeanor under our definition would not be a felonye.

Mr. Wechsler. Well, we are not going to define "mis-
demeanor.”

Mr. Holtzoff. There would be a change there also.

Mr. Dean. How are you going to define "felony"?

Mr. Wechsler. More than a year |

lMir. Dean. Felony is more than a year. Oh, I see.

Ir. Youngquist. You would not use either label, "felony"
or "misdemeanor."

Mr. Robilnson. That is the statutory definition.

Mr. Dean. Neither "felony" or "misdemeanor®: you would use
neither term?

Mr. Wechsler. Yes, that is right.

The Chairmen. All right. We turn to Rule 27.

Mr. Waite. Mr. Chairman, before we come to that I want to
propose something that I do not think will get very far, and I
shall not argue i1t, but which I should at least like to have
proposed go into the record. e all know what a tremendous

amount of trouble the state courts are having with the taking of
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photographs in the court rooms and the broadcasting of proceed-
Ings, and that sort of thing. I wonder if anybody here saw that
movie, "Roxy Hart"?

Mr. Dean. I did.

Mr. Waite. It was one of the most delightfully ironic
presentations of a criminal procedure imaginable, and there they
had the reporters rushing up and taking pictures, and the Jjudge
would hop up on the bench ang stand up and pose in front of the
cameras and then go back and sit down, and they had a broad-
caster working. And you know, of course, that the Chicago Bar
Assocliation has worked for years and finally got the Chicago
Judges to adopt a rule prohibiting that sort of thing. I am
perfectly well aware that we do not need any rule for the federal
Judges, but I think it would be a very good thing if we could P
a rule in here as an example to the state courts: that we could
take the le adership and that the state courts will adopt it.

So at least for the sake of the record I should like to
propose an additional section -- it would be 26 (a) -= reading
éssentially as follows; I do not care about the language:

Conduct of Trial.

The taking of photographs in the court room or in
chambers while judicial proceedings are being held therein
shall not be permitted, nor shall any radio broadcasting of
such proceedings or parts thereof be permitted.

I move that such a section be included in the rules.

Mr. Youngquist. I think we have enough to do with the rules
governing federal courts, Mr. Waite.

Mr. Waite. Well, as I say, I did not expect to get anywhere

with 1t. I think 1t would be a very desirable and appropriate



18

rule, but I will not spend time arguing it.

The Chairman. Has there ever been a case where the district
court has violated the proprieties in this respect?

Mr. Waite. Not that I ever heard of. |

Mr. McLellan. In 1932 when I went over there to the Federal
Building one of the judges came to me and said, "There is a man
here who wants to take your pictufe in the court room, and I told
him it is all right."”

I said, "You can go and tell him something dif ferent. It
can't be done."

Up to that time whenever anybody wanted to take a plcture
of a judge I think he took it. It has not been done since. But
now, such is the desire for having pictures taken that they say,
"oourt is adjourned," and then they all stand up and have their
pictures taken, and I wel k¥ out before the camera man gets to me.

Mr. Holtzoff. But you would not want to have a rule on the
sub ject?

Mr. McLellan. I do not think it belongs in the rules.

Let the individual judge do as he is amind to, I think.

Mr. Jaite. You do not really mean that you would be willing
to have a judge permit the taking of photographs during the pro-
ceedings, and broadcasting from the court room?

Mr. Mclellan. I should be very sorry irf hg did it, but I
am nol sure that I should want, if I had the power, to prohiblt
him from doing 1t.

Mr. Holtzoff. It seems to me you might as well lmve a rule
that there shall be no bolsterous conduct in the court room. It
is not the sort of subject that should be treated of in rules of

procedure.
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Mr. Waite. That is not an analogy at all, because the
Chicago Bar Assoclation worked for years to get that through,
and yet there has always been the rule that there should be no
boisterous conduct in the Chicago courts.

Mr. Youngquist. While I agree with your aim, I think it 1is
an admonition among all courts as they have been dolng, but I do
not think it comes quite within the scope of our job here, be-
cause it is not known in the federal courts.

Mr. Waite. As I say, the Massachusetts courts set a good
example in that way, but I am not pressing it.

The Cheirmen. All right. Now we have this rule on evidence.

Mr. Robinson. I should like to hear from Mr. Youngquist. I
understand he has just talked about this matter with Mr. Morgan.

Mr. Youngquist. This rule one vidence troubled the committee
up in New York a great deal and has been troubling me ever since.
As you know, the civil rules -- Rule i3, which appears at the
bottom of the page -~ make admissible all evidence which may be
admitted under the statutes or in equity suits or under the
rules of evidence applied in courts of general jurisdiction of
the state in which the court is held, and they favor the rule
that is most liberal toward the admissibility of the evidence i1n
effect.,

Under the conformity statute the trial of criminal cases in
federal courts is not governed by the rules of evidence in the
state in which the court sits, as I understand 1t.

Mr. McLellan. As of some century ago.

Mr. Robinson. Yes.

Mr. Wechsler. Subject to modification under the Funk case.

Mr. Youngquist. Yes, from time to time. There was proposed
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the rule that appears at the top of the page, which in effect
leaves 1t wide open to be governed by the principles of the
common law as interpreted and applied by the federal courts in
the light of reason and experience. The trouble with that
seemed to be that it just furnished no gulde at all, either to
the court or to counsel in the breparation of his case, or on
the trial of the cases.

Mr. Holtzoff. It gives the federal courts a chance to
develop their own cormmon law, does it not?

Mr. Youngquist. Yes.

Mr. McLellan. which they are doing anywaye

Mr. Youngquist. But in the meantime everybody would be in
a very difficult situation over g long period of years, probably.
Last week I was at the American Law Institute in Philadelphia.

I tried to get there in time to listen to the discussion of
Professor Morgan's code of evidence, but I did not. However, I
got hold of Professor Morgan the day afterward, the day I was
there, and talked the matter over with him. They had a somewhat
simpler problem in the civil rules because they already had some
body of rules relating to evidence in equity cases, and equity
cases are not under the conformity statute, and he recognized
that there were very serious difficulties.

Finally, in the course of the discussion one or the other of
us suggested that, after all, evidence is evidence whether it is
in a criminal case or in a civil case; and, since the civil rulse
has worked out pretty well -- Mr. Mitchell tells me so and Pro-
fess&r Morgan tells me so -- there seemed to be no reasson why
we could not adopt, either by statement or by reference, the

civil rule with respect to the admissibility of evidence, and
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I made that proposal not as a motion yet, but I lay it on the
table for discussion.

Mr. Holtzoff. Nay I ask a question about that: If you
follow the civil rule what happens then to the federal rule ex-
cluding illegal 1y obtained evidence in those states in which
the state courts admit that kind of evidence? Would you do away
with the federal rule on that polnt? |

Mr. Youngquist. As I understaﬁd it, we have taken care of
that in our rules here.

Mr. Holtzoff. How?

Mr. Younggquiste Bﬁ search warrants, searches and selzures.

Mr. Holt zoff. Oh, I see.

Mr. Youngquist. We have taken care of that by a separate
rule.

Mr. Holtzoff. 1 see.

Mr. Waite. . You would not have that{problem anyhow, because
there it is excluded under the theory that the federal constitu-
tion makes it inadmissible, and that being an interpretation of
the federal constitution they could not admit it simply because
some state court interprets 1ts state constitution differently.

Mr. Holtzoff. Yes, but --

Mr. Medalie (interposing). Let me read you something inter-
esting in the New York statute, code of criminal procedure, sec-
tion 392:

"The rules of evidence in civil cases are applicable also
to criminal cases except as otherwise provided in this code."

A good working rule.

Mr. Longsdorf. The same thing in Californiae.

Mr. Holtzoff. Well, I think that would do it, because our
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search warrant rule, as you know, t akes care of that.

Mr. Medalie. "except as otherwise provided."

The Chairman. How much does that advance you in view of
the fact that the civil rules do not define "evidence"?

Mr. Wechsler. Mr.Chairman, they do. Civil Rule ﬁ3 does.
That is on the first page of Rule 27 in the o0ld tentative rule.

Mr. Longsdorf. Mr. Chairman, at an appropriate time I
should like to be heard in opposition to Mr. Youngquist's proposal
before a motion is made.

The Chairman. All right.

Mr. Youngquist. Will you read me that language, Mr. Medalie?

Mr. Medalie (reading).

"The rules of evidence in civil cases are applicable also
to criminal cases except as otherwise provided in this code."
0f course you are dealing with the corpus delicti.

Mr. Wechsler. Mr. Medalie, may I point out one defect in
that proposal which seems to me clear? This ls the Chairman's
point. If you had a code of civil evidence in the federal system
comparable to the set of rules which you have in the State of New
York, I think there would be something to be sald for it, but you
have not got it. What you have got is a general rule favoring
admissibility. So that your proposal would be practically the
same as the adoption of Civil Rule 3. It would mean that the
general rule favors admissibility unless in these rules some ruls
of exclusion or incompetence were prescribed.

Now, I would bitterly oppose any general rule in these rules
In favor of admissibility because it seems to me that the consid-
erations in civil proceedings which argue strongly in favor of a

system of almost free proof -- which it seems to me is the under-
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lying premise of the civil rule, to get as close to a system of
free proof as youc an -- just do not apply in criminal pro-
ceedings, where there 1s a constant struggle to reconcile those
limiting factors making for exclusion -- protection of the defen-
dant -- with the general rational argument in favor of admissi-
bility. I think if we wanted to draft a code of evidence, which
we obviously cannot do, that we would have to go through the whole
field of evidence and decide when the general principle that all
relevant evidence should be admitted should yield to some speclal
rule of exclusion for the protectlion of defendants. We simply
cannot do that, but the rules of evidence as & whole do do that
to a considerable extent in comnection with the whole field of
criminal evidence.

If we leave the thing in something like the status of this
first proposed rule, we at least invite the court to make that
judgment in the light of traditional principles as the particular
occasion arises. Similarly, if we adopted a rule of conformlty
we would at least incorporate the state resolution of that i1ssue,
that abiding issue in criminal cases; but if we revert to civil
rules or to a general rule favoring admissibility we are just
throwing that consideration out of the window.

V. Medalie. I think not. May I answer that?

Mr. Youngquist. I should like to say somethiﬁg on that.

Mr. Medalie. If you don't mind.

The Chairman. Just a minute, gentlemen. One at a time.

Nr. Medalie. May I answer that?

I think, Mr. Wechsler, your argﬁment overlooks a reality.

T have tried a fair number of federal criminal cases in recemt

years, and if anybody will tell me there are rules of evidence
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2L that are based on any other theory than, "We'll take the evidence
and see what it 1s," I should like to hear it. I know for all
bractical purposes anything that can shed any light on a case is
normally received, and wnen received the doubt is resolved by
the circuit court of appeals in favor of its reception,

Mr. Wechsler. How about the confessions rule?

Mr. Medalie. That is a specific thing applicéble to criminal
cases. I will tell you what I have in mind, and I think that is
why the civil rule is goode It permits the federal courts to
develop by judicial decision a set of liberal rules of evidence,
the rule of exclusion operating only in cases of obvious injus-
tice. Now, there are so many things with respect to the admis-
sibility of evidence that relate to things that are supposedly
prejudicial, for instance, that you can fairly trust the courts
to make a judgment which could not be detemmined by any rules
that you can draw up; and if you took the rules, let us say, in
the second circuit of New York or of Connecticut or Vermont you
would get a variety of specific applications of rules and a
Judgment as to their application, rather than any definite prin-
ciples.

Now, 1f we said that the rules of evidence in civil cases
are applicable also to criminal cases, in so far as they are ap-
plicable, you would have all that you needed, and the rest would
bs 1cft to judge-wade law, which is good enough lawe. When it
comes to the privileges involved in testimony -- lawyer and

8 client, doctor and patient, et cetera,-- there must be some
standard that ought to be applicable to both the classes of
cases, and you cannot have one set of rules in civil cases and

another in criminal cases. When it comes to hearsay -- or what
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1s commonly taken for hearsay -- and the exceptions to the hear-
say rule, or the so-called exceptions, there should be uniformity.
The number of cases where you have a specific rule applicable to
criminal cases really could be counted on the fingers of one
hand.

lr. Wechsler. But the point of my disagreement with you is

this: Certainly one could take the confessions rule and the

cases, and we could formulate such rules. It seems to me that
under your formulation you would have to do that, because other-
wise --

Mr. Nedalie (interposing). You would not. You have federal
decisions that are pretty well worked out.

Mr. Wechsler. No, but the trouble is this.

Mr. lMedalis., On confessions, for éXample, or bargains with
the district attorney -- like the whiskey cases iﬁ 99 U.S. where
the district attorney made a bargain with the defendant, and
things of that sopt -- all of those things have been decided by
Judge-made law developed in the federal courts.

Mr. Wechsler. ILet us consider what your present judge-made
law 1s; I do not mean on the specific point, but Judge McLellan
pointed out here g while ago, eéxcept where statutes provide other-
Wise the basic rule, as I understand 1t, is that the state law
governs, as of some earlier date, be it the date of admission of

other
the state to the Union or some/arbitrarily defined date. Except
under the Funk and the Wolf cases the situation given as of that
earlier date may be modified by the Supreme Court applying general

principles of common law envisaged in the light of reason and e x~
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perience. That i1s about as close as I can come to stating what
I understand the present general rule to be.

Mr. Nedalie. Vould you not want it that way?

lr. Wechsler. That 1s 2ll it is, but if you)really closely
analyze existing decisions, they vary depending upon the state
1law and moreover depending upon the state law as of the time the
state was admitted, unless the court purports to exercise its
exceptional power to modify under the Punk and the Wolf cases.

Now, that 1s a tremendously abstruse standard that nobody
sees any merit in, but 1t is the standard in the light of which
you should read existing federal decisions on points of evidence.
T know they are not read that way, and I know that the courts do
not always proceed in the light of that underlying rule, but when
it gets to a close question it is articulated in those terﬁs. I
think we ought bto junk that because it is much too complex. It
is impossible to follow.

Nr. Medalie. It is not complex; 1t is vague, because you
are leaving it all to the court, if you will, to say what 1s a
fair rule of evidence that will aid in the administration of jus-
tice, instead of adopting a rule. Now, the fact is that today
the rules of evidence are not the rules of evidence that I
studied, either in the law school or that I thought I knew as a
young lawyer when I looked up all the cases.

The Chairman. Mr. Medalie, may I interrupt a minute? As
I gather, there 1s no report from the committee on style.

Nr. Robinson. No, there is note.

Wr. Niedalie. That is right.

The Chairman. We are starting out without any help from

that august group.
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Mr . Robinson. 7Yes.

The Chairman. We are back now on the same general problem
that confronted the civil rules commlttes.

lir. Wiechslsr. Mr. Chairman, if I may add one thing, I think
there 1s one other body of help that we ought to have that we
have not got: I think we ought to have a report on what the
existing statutory rules of federal evidence are. Now, thers
are such statutory rules.

¥r. Holtzoff. Not very many.

Mr. Wechslor. Not very many, but there are such, and I do
not think that we are actually in a position to make anything
more than the most tentative detérmination of the general prin-
ciples here until we know what is now in the existing statutes,
because those statutes, if they represent nothing else, represent
those situations in which there has been a congressional policy
formulated on the general idea of conformity.

wr. Holtzoff. I think the principal federal evidence
statute is one that relates to the admissibility of documentary
evidence.

Mr. Medalie. That is a formulistic rule.

Mr. Dean. There are several.

Mr. Holtzoff. Formulistic regulations may indicate rights
of persons. It is a statute passed about five or six years ago.

Mr. Medalie. Well, we hardly want to change that.

Mr. Wechsler. It i1s a very important statute.

Mr . Holtzoff. There are only a half dozen statutes reiating
to evidence.

Mr. Robinson. Not over that; none of them very extensive.

Mr. Medalie. I favor leaving the rules of evidence in an
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extremely uncertain state.

Mr. Holtzoff. I do tooe.

Mr. Medalie. And that is because in the last few years --
that is, the last twenty years and certainly in the last ten,
and still more in the last five or six -- the courts have begun
to deal with evidence in a more realistic way because they found
all this twaddle about evidence has not gotten them anywhere,
They have not found any more truth as a result of it, and they
are prepared to scrap thelr learning on it and deal with it as
they go along, to see how things work.

Mr. Holtzoff. Are you going to make a motion to adopt 1it?

Mr. Medalie. Yes, I was just going to move that Civil Rule
2 be adopted.

Mr. Orfield. I second the motion.

Mr. Holtzoff. I second the motion.

Mr. Longsdorf. I ask to be heard before that is done, if
you please, Mr. Chairman.

Mr. McLellan. I hope that will not be done easily.

Mr. Longsdorf. TWhen the federal civil rule was adopted the
statutory provision of the Judiciary Act of 1789 made the local
law the rule of decision in the federal courts, armd that has been
very much strengthened by the decision in the Erie Railroad case.
So there was a sound reason for following the local rules in some
instances, as laid down in Civil Rule L3.

In other words, the substance of the cause of action or de-
fense in a civil case more or less required certain proof accord-
ing to the laws of the state which pfovided the substance of the
cause of action. I think there was a sound reason for putting

that language into Civil Rule L3, Now, there may have been, at
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any rate,

vade the criminal law of the United States. 5o that if we fol-
lowed the local rules of evidence pervaded in that manner by the

local laws, we Would have some unfit rules, I think fopr that

3 leaves it open to the courts to do just that thing. 1 know it
is vague, but unless Jou have a c¢ode of evidence it Necessarily

will be vague, broad in terms,

Mr. MecLellan, I second that motion,

Mr, Youngquist, As a substitute motion?
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Mr. Longsdorf. Will that motion be repeated, please?

Mr. Youngquist. MNay I say a word, Mr. Chairman?

The Chairman. MNr. Youngquist.

Mr. Longsdorf. Will you please repeat that motion?

Mr. Youngquist. It will be very short.

The Chairman. The motion made by Mr. Holtzoff is a substi-
tute for the pending motion. The pending motion is to adopt
Civil Rule L3. Mr. Holtzoff's substitute is to adopt Rule 70 of
Tentative Draft 3.

Mr. Longsdorf. I shall have something to say on that.

The Chairman. Mr. Youngquist.

Mr. Youngquist. I wanted to say only this: I think there is
no distinction -- save in the cases with respect to search and
seigure and entrapment and a few things like that that can be
taken care of by special rule -- between the evidence in civil
cases and the evidence in criminal cases. Both purposes have
Just one end, that is, to ascertain the truth; and when you havs
that end in mind there can be no distinction between the admis-
sibility of evidence in the civil cases on the one hand and
criminal cases on the other. Those special instances where
special protection is needed are supplied by what we already
have in the first Instance in our search and seizure rule. Fur-
thermore, I think it would be most unfortunate, now that the
clvil rules have been adopted and the criminal rules of proce-
dure are about to be promulgated, if the federal courts should be
laboring under the burden of trying cases under two separate sets
of rules of evidence, when the one thing that they are seeking
in both classes of cases is the fact and the truth.

Mr. Wechsler, I think there is one flaw in the position
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there, and that is that JOou never can go simply at the truth with-
out taking risks or making errors that may fall one way or the
other, and that really is the essence of my point. 4 wise Judge

in making his decisions in g criminal case will, it seems to me,

other. But it seems to me that we are in Judicial administra-
tion, and if you Just ask yourself when otherwise relevent evi-
dence should be excluded on the ground that it is unduly preju-
dicial and consider liow you would make that judgment in a criminal
case and in a civil case and how you might make it differently in
the two types or cases, I think that T shall have illustrated my
point.

Mr. Youngquist. I think that the judge's attitude is not
golng to be very much influenced by whichever rule we adopt.
Ile is going to receive it under circumstances that it will stand
up on appeal, or he is going to reject it. But I wonder how the
rule here proposed -- that is, the principles of common law inter-
pPreted and applied by federal courts in the light of reason and
experience -- ig golng to serve ag a bar in any fashion to a judge
of the latter class that we speak of, who should be restrained,
perhaps, from receiving too much evidence in a criminal case.

lir. Wechsler. I do not think this is ldeal, but I do think
that the common-law principles of evidencs constitute a fairly
fertile system ang by and large a fairly instructive system.
That, of course, is a real question, but I do not think it is a
destructive question because I have in mind, when I speak of the

common~-law principle s of évidence, a tradition of two hundred



years, the rational side of which is embodied in a treatise like
Duncan's Treatise on Evidence, and the authoritative side of
which is embodied in a treatise like Wigmore's Treatise on Evi-
dence; and I think by and large, if you look at either of those
volumes, works, that there is material to work on there, and the
kind of material that will focus the chief attention on the real
Interests it is his job to safeguard. I do not think it is ideal,
but if forced to make a choice between 1t and the alternative
principle of favoring admissibility and pointing toward free
proof, I have no doubt which choice I would make.

Mr. Holtzoff. I should like to see the federal courts have
an opportunity to develop in the course of years a unified body
of evidence. That is why I am intrigued by this first rule.

Mr. Youngquists. That is a laudable object, but I think we
would be in a terrible situation whils that process is going on.

lir. Holtzoff. I do not think it holds any terrors for us.

The Chalirman. Gentlemen, have we not canvassed the situa-
tion pretty fully? I mean there are two schools of thought, and
you cannot belong‘to both on the same subject.

Mre. Longsdorf. Mr. Chairman, may I have leave to give MNr.
Youngquist an illustration of where his theory would lead us to?
I think a little pragmatics will not hurt us. In California a
wife cannot testify in a criminal case against her husband;
elther for or against him. That is in diametric conflict with
the Funk rule. Now, which are you golng to follow if you adopt
Civil Rule L3?

Mr. Dession. Well, you will follow the equity rule in Cali-
fornia.

Mre. Holtzoff. I call for the question, Mr. Chairman.
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The Chairman. The question is on Mr. Holtzoff's substitute
motion to adopt Rule 70 of Tentative Draft 3. All those in favor
of that motion, substitute motion, -~

Mr. Wechsler. What is the motion? To adopt Rule 7T707?

The Chairman. To adopt Rule 70 of Tentative Draft NQ. 2,
the one printed at the top of our page. All those in favor of
that motion say "Aye." Opposed, "No."

Let us have a show of hands.

Mr. Medaliee. I am changing my mind. I will go along with
those that fear that neither will be adopted.

The Chairman. Eight. Opposed? Three. Eight to thrse.

It is adopted. |

Mr. Medalle. Of course, by voting for this I withdrew my
insistence on the other,

Mr. Holtzoff. There are some verbal changes in it.

Mr. Medallie. I prefer to have one of these rather than some-
thing different.

The Chairman. Than nothing.

Mr. Holtzoff. Nr. Chairman, there are some verbal changes
in it that are needed, but I think they can be left up to the
subcommlittee on style.

The Chairman. All right., ©Now does this take us into the
remaining parts of Civil Rule 13?7 |

Mr. Holtzoff. No. |

Mr. Medalie. No. That is out.

The Chairman. "Scope of Examination and Cross-Examination."
"Record" --

Mr. Holtzoff., I do not think we need that any more.

The Chairman. Professor Wigmore.
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Mr. Wechsler. That raises another point, now that this
good start has been made.

The Chairman. Ah, you are sneaking up on us with the second
motion.

Mr. Wechsler. The next point is this: Rule 70 as 1t now
stands perpetuates any existing federal statute. There are a
number of existing federal statutes which in turn send us back
to the states for the governing rules, that would be perpetuated
under this draft. I am not sure that this committee, seeing those
rules, would want to be sent back to the state for the governing
rule. I think, for example, that that is the rule on competency
generally, is 1t not, that it is determined by state law?

Mr. Dession. It is, although abrogated by the recent cases--
for a while.

Mr. Wechsler. And therefore I renew my proposal of earlier
that there be prepared a complete statement of existing statutory
rules and that it be considered with a view to determining how
many of those rules should be perpetuated in their present form
and how many of them, because they are treated separately now,
should be treated separately in the rules but in some different
way than the present statute.

The Chairman. How many should be recommended for repeal.

Mr. Wechsler. Yes.

Mr. Longsdorf. If that is a proposal for research and fur-
ther ccnsideration, I should like to second the motion.

Mr. Youngquiste. And further consideration?

Mr. Longsdorf. By this committee.

Mr. Holtzoff. Ue have already acted on this general rule.

Mr. Longsdorf. I know, but Mr. Wechsler's proposal is a
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supplement to this rule.

Mr. Robinson. Mr. Longsdorf, you recall that while we were
making all this study of federal statutes on evidence I placed
In your hands and returned to you the address of Judge Wilbur
made in California.

Mr. Longsdorf. I recall, yes.

Mr. Robinson. Calling attention to points that have been
made here this evening, and I asked you at that time to select
the very type of thing that Nr. Wechsler is talking about.

Mr. Longsdorf. Yes.,

Mr. Robinson. And I understood you to say that you did not
find any opportunity for such selection.

Mr. Longsdorf. Because Judge Wilbur's perplexities grew out
of the fact that not a single state within the ninth circuit was
admitted at the time that the Judiciary Act of 1789 was passed.

Mr. Robinson. Well, I do not know.

lMr. Longsdorf. And consequently they adopted common-law
rule s of each state dated from the time that state was admitted,
and the diversities of rule that grew out of that were simply
confusion,

Mr. Robinson. I am not trying to talk about Judge Wilbur,
but I am trying to talk about your research study of rfederal
statutes on evidence and the opportunity for doing what Mnr.
Wechsler has suggested, namely, picking on details which the
Congress --

Mr . Longsdorrf (interposing). Well, there were specific
rules,

Mr. Robinson. Just a second 1f you want me to state it.

Ir. Longsdorf. All right.
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Nr. Robinson. ~-- which Congress has passed speclal statutes
on with respect to evidence. To begin with you found those
statutes very fragmentary and very few, did you not?

Mr. Longsdorf. Yes. .

Mr. Robinson. And you were not able to find any federal
statutes or federal rules that could be used as a definite supple-
ment to Rule 7; is that not true?

Mr. Longsdorf. There were épecific rules, but there were
no general rules that had a datum point capable of reduction to

Darrow generality of statement.
fls.
9:10pm

5/19
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DARROW
gibsn
fls Mr. Holtzoff. All that Mr. Wechsler wanbts is that a sum-
Maxsh 'y be made of all of the federal statut 1
5:1Cpm mary be m of" all of the federal statutes dealing with the
}
5/19/42 rules of evidence, and I think that is a very reasonable

request.

Mr, Robinson, Certainly, I am not disputing that, but I
em just saying the study has already been made, We can draw
together in a very short time the points Mr. Wechsler speaks of,
but I must suggest, in the light of Mr. Longsdorf's research
study and the study of the research staff, that there is very
little of that kind,

Mr. Holtzoff, Well, let us have the little that there is,.

Mr. Robinson. Yes., I don't suppose you want any--I have
to check it up tonight.

Mr, Longsdorf. Question on Mr. Wechsler's motion.

The Chairman., The qguestion was for the collection of
these rules to see what there is for scrapping.

Mr, Wechsler., My point is that we should do somethling
about it.

Mr. Longsdorf. I can state this, Civil Procedure Rule 4}
contains, with respect to evidence or proof of public docu-
ments, a great number of those federal statutes,

In addition to that there has been enacted recently by
Congress another rule providing for the kind of proof they
will admit for a composite document offered in evidence, like
books of account made up by many different entry men,

Now, that rule does not nced any aid from this Committee,
and the aid that needs to be gilven to the other existing
statutes has already been provided in Civil Rule 44, which T

think is a good one.
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T dont't know that we need carry that recent rule about
composite documents into this code,

I do think, however, that 1t would be a fine idea to make
a note perhaps which would await those evidence statutes.

Mr., Holtzoff, I call for the guestlon on Mr. Wechsler's
motion.

The Chairman. You were arguing for Mr, Wechsler's motion?

Mr. Longsdorf. I am simply illustrating what the aim was.

The Chairman, All right, Those in favor say "Aye."
Opposed, "No."

Carried.

Mr, Medalie. I wonder if we could consider for a moment
one possible amendment of the old rule, and that is on line 5,
"except whén a Federal statute", add parenthetically "(except
a statute in conformity with state rules)".

That will avoid much of our difficulty.

Mr. Youngguist., I understood the search that was to be
made would incorporate that.

Mr. Medalie. No,

Mr. Holtzoff. There is an act of Congress which is inde-
pendent of state rules.

The Chairman, Can't we wait, gentlemen, until we have the
statutory material before us to talk about instead of guessing
about 1it?

Mr. Robinson. You can have it tomorrow.

Mr. Longsdorf. That is good.,

Mr. Medalie, That is good.

The Chairman. Rule 28.

Mr, Holtzoff, 1In the light of the action that we took 1n
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edopting Rule 70, I think that Rule 28 (a) will have to go out,

Mr., Youngquist, 282

Mr. Holtzoff, 28 (a).

Mr. Youngqulst. All the rest of 27 goes out?

Mr. Holtzoff, Yes,

The Chairman., 28, paragraph (a),

Mr. Medalle., Let us deal with that when we get to it.

The Chairman. We are here. Rule 28, paragraph (a),

Mr. Medalie., Haven't you rule 27, paragraph (b)?

Mr. Robinson. It does necessarily follow that (b), (e¢),
(d), and (e) should go out just because (a) does,

The Chairman., That was the question I asked.

Mr. Robinson. I would like to have Mr. Youngquist's
answer on that.

Mr. Longsdorf. I did not mean that Civil Rule 43 (b), (c),
(d), and (e) should go out,

Mr. Holtzoff. I doubt where you would need that, because
that has become surplusage since the rule we have just adopted
is sort of a blanket rule,

Mr. Robinson. I beg your pardon. I have studied this
Just as carefully as I could for a good many months. I may be
wrong, orf course, but it seems to me what we have adopted com-
pares only to 43 (a). Now, 43 (b), (c¢), and (d)--

Mr. Longsdorf. Mr. Chairman, the rules were aimed at (a).

The Chairman. Let us go back.

Mr. Medalie. 27 (b). Is that right?

The Chairman, That is right,

Mr, McLellan. I move that Rule 43 (b) be not adopted,

Mr. Wechsler, Seconded.
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Mr. Dean. Can I inquire whether that is part of the civil
rules?

Mr, Robinson. Yes,

May we have your reasons, Judge?

Mr. McLellan, Because I think that 70 sufficiently covers
the sltuation.

Mr., Holtzoff. Another point is, this relates to calling
an adverse party.

Tn a criminal case you do not call an adverse party, so
that paragraph would not be suitable,

The Chairman. You have heard the motion, All those in
ravor say "Aye." Opposed, "No."

Carried.

43 ().

yr. Melellan, I move that 13 (c) be not adopted.

Mr. Medalie. That is 27

Mr. McLellan. 43, 43,

Mr. Medalie. We have it here as 27 (c).

Mr. Longsdorf, We had better make the record straight.
Thie is 43 (c¢) as it appears appended to 27.

The Chairman. We all know we are talking about lines 23
to 3%, The motion is to strike.

A1l those in favor say "Aye." Opposed, "No."

Carried.

Mr. Medalie. Isn't (d) the law?

Mr. Robinson., I move 1t be stricken.

Mr. Holtzoff. Seconded.

The Chairmen. It i1s moved and seconded that (d) be

stricken.
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Those in favor say "Aye." Opposed, "No,"

Carried,

All those in favor of striking (e) say "Aye." Opposed,
"No.,"

Carried,

Now we are cutting out 43,

Mr, Holtzoff. I move to strike 28 (a) because that is
also getting at the general rules of evidence.

Mr. Robinson. 28 (a) is the American Law Institute Code
of Evidence, Tentative Draft 2, and it 1is based, I think to
some extent, on this Funk case that has been discussed.

Mr, Medalie. But we are not drawing up rules of evidence,
I move to strike it.

Mr. Longsdorf. I see no reason why we should not add this
as complementary,

Mr, MclLellan. I would like to know what Mr. Wechsler
thinks about striking 28 (a).

Mr. Wechsler, I am sorry. I have been inattentive,

Mf. Holtzoff. Wouldn't this rule about husband and wife,
physician and patient, and so on--it makes all of them qualified
witnesses. ‘

Mr. Medalie. They are qualified as to some evidence. They
may be disqualified as to other things.

Mr. Mclellan. Delete that rule?

Mr., Wechsler, I would be in favor of striking 1t,

Mr, McLellan, All right.

The Chairman, Is there a motion,

Mr, Medalie. T move to strike.

Mr. Wechsler, Seconded.
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The Chalrmen. All those in favor of the motion say "Aye."
opposed, "No."

carried.

Mr. Medalie. The same motion as To (b).

Mr, Holtzoff. 1 second the motion,

Mr., Robinson. (b) and (¢c) may go out like the rest of them,
but it is based on a letter to Chairman Vanderbilt by Judge
van Buren Perry in which he suggests we consider it as to how
they shall administer the oath,

Mr. Youngqulst. He has that right, anyway, doesn't he?

Mr. Holtzoff. I move W€ Jeave it to the district judge.

Mr. Medalie. seconded.

The Chairman. All those in favor of striking (b) say
"aye." Opposed, "No."

Ccarried,

Mr, Robinson., Now, Rule 4% (d) is based on the American
Law Tnstitute Code of Fvidence which has been endorsed by the
Americen Law Institute.

T suppose that is based on state law,

Mr. Longsdorf. Have we passed (c)?

The Chairman. Yes.

Mr. Robinson, The section 1s considered desirable as a
means of aiding the court, and in preparing 1in advance of trial,

Tn this way such preparation may be done with lesg sur-
prise and with less partisanship on the part of witnesses.

Mr. Medalie, How does that get into the civil rules.

Mr. Robinson. IT is not the civil rules. That is the
American Law Institute. It is just now being considered at

Philadelphia this past week.



Mr., Longsdorf, I don't see anything in that rertinent to
the power of the court to 1limit the number of experts who may
be called,.

The Chairman, That is covered in pre-trial practice.

Mr, Longsdorf. Suppose it was not covered in pre-trial
and the judge gets tired of the parade.

The Chalrmen. I don't think we ought to try to cover that
rule,

Mr. Robinson. That is one way he can stop it. The judge
may appoint one or more expert witnesses of his own selection,

Mr. Medalie, How often do you have expert witnesses in
criminal cases in federal court?

Mr., Holtzoff, You very often have ballistics and hand-
writing experts, F.,B.I. experts from their laboratory fre-
quently testify in criminal cases.

Mr. McLellan. Handwriting.

Mr., Medalie. Handwriting, yes,

Mr. Waite, Insanity cases.

Mr. Medalie. Insanity rarely.

Mr. Waite, T will quote you, Mr. Medalie, it might come
up very rarely indeed, but when it does come up 1t is important,

Mr. Medalie. This is no great calamity. An gxpert witness
s no calamity.

Mr. Waite, But the right to call even partisan witnesses
is extremely important.

Mr. Medalie., The trial might take a little longer and be
a little more grotesque.

Mr. Waite, This goes further than that. It allows the

court to call the witnesses himself,
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Mr. Robinson, It provides that parties on each side may
agree and recommend such expert to the court.

Mr. MclLellan., Who is going to pay him?

Mr. Dean. That 1is not in the rule.

Mr., Holtzoff. Mr. McLellan raises a question as to who
is going to pay this expert.

My, Medalie. Well, he is tremendously flattered and it
gives him great pride.

Mr. Longsdorf. Mr. Chsirman, the same judges will try
these criminal cases who have tried vpatent cases, and they know
all about experts.

Mr. Youngquist. I would like to ask & question about it.

If an expert is appointed by the court, may the parties
offer as witnesses their own experts?

Mr. Medalie. Oh, yes.

Mr. Robinson, Oh, yé€s. That is provided in line€s 2% and
2k,

T am familiar with the practice under this type of statute.
T have handled it. It has been quite successful.

The Chairman., Who Da&YS for it?

Mr. Robinson, The state courts pay for 1it.

Mr., Waite. The witness would have To tell anyhow 1f you
subpoenaed him.

Mr. Youngquist. He would have to tell what he knows but
he would not have to educate you.

Mr. McLellan., If he has an opinion he must give it, 1f
the court is mean enough to make him, but he cannot study the
facts,

v, Medalje. TIs there a moOve to adopt this?
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Mr., Youngquist. I move it be adopted.

Mr. Medalie, I would like to change the title, then, to
"gxpert Witnesses" instead of "Witnesses", at the top.

"pule 28,7 Fxpert Witnesses."

Mr. Holtzoff. I would like to suggest a change before
this motion is voted on, that very last sentence, T think we
can- strike out everything after the middle of 1line 24, Strike
out the rest of it.

The rest of it would require each party to submit a list
of his expert wiltnesses.

Mr. Robinson., I think Professor Morgan makes & VEry good
report, Have you read his report?

Mr. Holtzoff., ©No, I have not,

Mr. Robinson. I understand you, Judge, and & good many
others disagreg with it, but this part of it is really a part
that should have support,

It is not just Professor Morgan's report either, it is
really part 6f the uniform act.

Mr., Holtzoff. I do not believe you should be required to
give the names of your witnesses in advance.

Mr. Robinson. Well, each side gives the other. The
Government gives the defendant its witnesses.

Mr. Holtzoff. I don't pelieve either of them should give
his witnesses.

Mr. Robinson. What you say does not seem consistent in
view of your pre-trial procedure.,

Mr. Holtzoff, Pre-trial procedure does not exchange the
names of witnesse€s.

Mr., Robinson. Rut it is preparation in advance to find
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the truth.

You recognize the fact that in the heat of a trial you
cannot find out all there is to be found out about an expert
or some of the witnesses,

This 1is designed to call off the present threat to scien-
tific investigation by the fake expert.

I have seen some of their work, many of you have, no doubt,
and when they come into a courtroom that is the first time the
State has seen them; the first time the Government has seen
them,

A 1ittle advance notice of who this person is is a great
help in getting ready to cross-examine and in helping oth-=rwise,
Mr. Holtzoff., I don't think we have any trouble, as a

practical matter, with that,

Mr. Longsdorf. If there has been a pre-trial proceeding
imposing limitation on experts, this sentence has no office.

If there has been no pre-trial proceeding, then you would
like to be informed.

Mr. McLellan, The pre-trial proceeding provides only for
limiting the number. This provides for giving the names to the
adverse party.

The Chairman. Why shouldn't we let the bench and bar of
the country have a whack at this to find out whether they like
it or not?

Mr. Robinson, That's right., Give ther a chance.

Mr. Holtzoff, I would like to see stricken out that last
provision.

Mr, Waite, 1If the bar does not like it they will have a

chance to strike 1t out,
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Mr. Seagongood, I don't think we ought to make a sugges-
tion that is not practical 1if there is no money to pay these
experts.

The Chairman, Very often you can get a criminal to pay
costs. That is the way it is handled in England.

Tn civil cases the parties are required to agree on expert
witnesses and share the cost, and T understand they do it Dby
practical agreement in many of their criminal proceedings.

Mr. Youngquist. I do not think there would be much trouble
getting Congress to appropriate money because this would expe-
dite trials.

Mr. Holtzoff. I disagree with you there.

Well, Mr. Chairman, I move to strike out the last clause
beginning on line ol after "selected".

T am in favor of this rule with that stricken out.

Mr. Waite, There is & motion to amend.

The Chairman. The amending motion is to strike from
line 2L.

All those in favor say "Aye," Opposed, "No."

The motion is lost.

The motion now pending is to adopt Rule 28 (d) as drafted.

A1l those in favor say "aye." Opposed, "No."

Carried.

Mr. Longsdorf. Bub, Mr. Chairman, that is no longer
28 (d).

The Chairman. It becomes 28. (a), (b), and (c) are out,

Rule 29.

yr. Weite, Mr. Cheirman, here comes the Bolshevik again,

put this time I really hope to get somewhere,



The Ckhairman. "Proof of 0Official Record." Is that the
cne?

Mr. Waite, No; I want to suggest either an addition to
this rule, or another rule to this effect, that the trial courth

shall Yrave power in *tg diercretion whenrn the necessities of

m
ot

justice so require to call witnesses to the stand, to interro-

C_te

gate witnesses called by either party, and, on ite own initia-
tive, to exclude testimony which is clearly inadmissible.

Now, as a matter of facht most of those things are slready
the federal rule,

It has been held that the court can exclude testimony on
ite own iritiative, and it has been held that the court can
interrogate witnesses,

And there are a number of federal cases holding that the
court can call a witness,

Rut e while ago a case came up before Judge Tuttle in
Detroit that had been tried for six weeks.

There were two witnesses, a man and his wife, in the court-
room, There was real reason to believe that they could throw
light upon the whole case and clarify it very remarkably, but
for sowe reascn each side was afraid to call them. Neither
side wanted them called, and Judge Tuttle, believing that be
should produce the truth to the jury more clearly if they were
called than otherwise, did call them, and their testimony un-
doubtedly led to the final decision by the jury.

That case went to the Court of Appeals and was reversed,
which was in conflict with the apparently well established
federal rule,

Now, unfortunately, before I camc here I could not find
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the citetion of that case but Mr. Burke bears me out that the
cage did occur and, inasmuch as there is that somevhal uncer-
tain sitvation, I think we ought to clarify it by the rule.

Mr. Mclellan., Was this & criminal case?

Mr. Waite. What 1is that?

Mr. McLellan, Was this & eriminal case?

Mr. Waite., No. That was & civil case.

If the rule ig as I have steted it here, then there cer-
teinly cannot be any objection to putting it in the rules.

If it is not clear, then there ls definite wisdom in pubt-
ting it in the rules.

Mr. Holtzoff., It ie & 1ittle difficult for me atb the
moment to conceive of a situation where in & eriminal casge Lhis
might be applicable.

Mr. Youngquist. T can give you an examrle in Mirneapolis
within tbe past month, & murder caseé.

There had been an autopsy conducted by two physiclans.

The Stete called one physicien, did not call the other,
who was patholeglst at ihe University of Minnesota,

Tre defendant was prodding the prosecution all through the
tpial to call that witness, Dr, McCarthy.

Tre State did not and the defense did not, both afraid to
call the witness, just the situation which you descrited.

My, Holtzoff., The testimony of that state pathologist®
would have been unfavorable to the prosecution?

Mr. Youngguist. The jury convicted.

Mr. Holtzeff. T am kind of afreid of & sitvation where a
judge would overrule counsel, so to speal, and call a wvitness,

Mr. Mclellan. You are doing too much for the wisdom of
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the judge, The lawyer: ocught to know,
Mr, Walte, TIs there any objection to the power of the
judge to call the witrness if he thinks it will elicit tke truth?
Mr, Medalie. Well, this Michigan case held that a judge
hag no power to caell a witness? Did *t make that general rule?
Mr, Waite. I cennot find out,
Mr. Burke, you probebly know more about it than 1 do.
Mr., Rurke, The type of cace.
Mr. Waite, They ruled the court had no power,
Mr. Medalie. But Wigmore says tte judge may call a witness,
Mr, Waite, Yes, may call a vitness, exclude undesiraeble
ceves evidence, or may take a view of a rlace or thing. Lack of thie
power will never be denied so long as the bench retains its
true sense, Courts have sometimes been led astrey, however, by
the no-comment, no-manifestation-of-opinion rule,
Mr. Holtzoff. Well, the judges frequently ask questions,
of course. And the only thing is, I sort of hesitete to see
an invitation in these rules to a judge to call his own wit-
5 negses,

The Chairman., Will you read that proposed rule again and
let ug have 1t clause by clause?

Mr. Waite, Yes. "The trial court shall bave power in its
discretion when the necessities of Justice so require to call
witnesses to the stand, interrogate witnegses called by either
varty"--

The Chairman. Let us stop on that cne.

I think the only way to do is get a vote on each of these
broad spote,

Mr. Medalie, No. I think not,
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I think the guestion is whether we want to vote on that
kind of a questlion or not, or, let the courts run things their
own way, because we know from the conduct of cases that rules
including those of the appellate courts, vary according to the
circumstances of the cacse,

I don't think we ought to attempt to formulate in detail
any portion of the rules of evidence simply because here and
there some court makes & cock-eyed decision.

Mr. Waite, After all, this is & rule of procedure, I
should say, and not a rule of evidence,

Mr., Medalie, That is the same thing,

Mr. Waite., It is no more a rule of evidence than the one
we just adopted.

Mr. Medalie, If we attempted tc cover every situetion
where the court goes off a little, and to correct it, we would
be publishing a code.

Mr, Waite., We have just adopted one rule which gives the
court powers that it did not have before,

I am suggesting now that we make explicit another rule
which makes certain the powers.

Mr, Medalie., I think that is & detail, and if we go into
details of that kind we are going tec get ourselveg into a mass
cf detail which we ought to avoid.

Mr. Waite. Well, now, the very fact that the proposal is
disputed here indiceates thet the bar should have some opinion
on it, and, gentlemen, we will make & great mistake if we put
nothing into this except that which we wholeheartedly approve.

If we put in matters which we can &pprove, that will give

the bar a chance to criticize or take them out, but if we do not
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put things in it will be much more difficult for them to put in
things the bar wants and which we ought to put in there.

T think we ought to err on the part of putting in proposals
rgther than leaving them out, and I think we are going to be
much more criticized for what we leave out than for what we
put in.

Mr. Wechsler. Mr., Chairman, T would 1like to add an amend -
ment to Mr. Waite's proposal and add that any witness so called
may be cross-examined both by the Government and by the defend-
ants.

Mr. Weite. I accepl that.

Mr. Medalie. Isn'® that the law as you understand 1t?

Mr. Wechsler. Yes,

Mr. Medalie. Why do you went 1t in?

Mr. Wechsler., Because I view Mr. Waite'!s proposal as
declaratory of existing law.

Mr. Medalie, If you are going to put everything that is
in existing law in, you are going to have an awful/mess.

Mr. Wechsler. That 1s a special situation and we ought to
have it complete on that situation.

Mr. Burne. I would like tO meke a point that even though
it is declaratory of existing law, it strikes me it sins sgainst
symmetry.

The question will arise, Why have you picked out a lot of
other details?

Mr. Medalie. I agree, Mr. Cheirmen.

The Chairmen. The question is, Mr., Waite moves the adop-
tion of his rule.

A1l thoee in favor of the motion say "Aye." Opposed, "No,"
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The motion seems to be lost. The motion

Rule 29,

514

is lost,

Mr. Robinson. That started out as Rule 44 of the eivil

rules, in an effort to see how much of the civil rule would be

applicable to criminal cases, and this is what is left.

Mr. Medalle, I move to strike it.

Mr, Holtzoff. I second the motion.

Mr. Medalie., That is the law, in all probability.

Mr, Dession. It is. There is no difference.

Mr. Holtzoff. With the rule we adopted,

that Rule 20 becomes no longer necessary,

it seems to me

Mr. Medalie, Let me tell you something--

Mr., McLellan, Didn't you move something?

Mr, Medalie. Let me tell you something;

district, if you recall, the Circuit Court of

in & case in my

Appeals of my

circuit, just out of its head and with a wealth of experience,

went on to tell us how you can put in a lot of evidence about

book entries and corporate evidence without breaking your neck

and having to cell a million witnesses.

In other words, you trust our Circuit Court of Appeals,

There may be one or two who won't do it from
It should be a practical matter without going
of vseless ritual.
Now, I will trust the courts to put this
without rules, statutes, or anything else,
Mr, Youngquist. 1In view of what we have
it would be inconsistent to have the rule in,
The Chairman. The motion is to strike,

All those in favor say "Aye." Opposed,

time to time.

through a lot

thing through

adopted, however,

"NO . n



Does 30 (b) change the existing law?

Mr., Holtzoff. 30 (b) is the verdict--non obstante
veridicto in criminal cases.,

The Chairman. Any questions on 31°%

Mr. Holtzoff. T move its adoption.

Mr. Medalie. I second it,

The Chairman. All those in favor say "Aye." Opposed,

"No."

Carried.

32,

Mr. Medalie. I move its adoption.

Mr. Robinson. Seconded.

The Chairman. All those in favor say "Aye." Opposed,
"No."

Cerried.

Mr. McLellan, May I ask one question?

The Chairman. Certainly.

Mr. Mclellan, Rule %2, "when the verdict is rendered ¥ *
the jury mey be polled at the request of any party".

Wwould it be well to add, "or at the courl's own motion'"?

Mr. Dession. Or should it be "shall"?

Mr. McLellan. T would not make it "shall",

Mr. Medalie., I think that is the rule for polling juriles.
Tt must be done if a party requests it., Thet is the present
rule.

Mr., MclLellsn., I don't so understand it., I think it 1is
discretionary.

Mr. Medalie. But they always accede to the request, which

mekes it, in effect, a mandatory request,
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The Chairman, Shall we add "on the court's own motion"?

Mr. McLellan, I say, "of the court's own motion".

The Chairman. "of the court's own motion', That 1s
better.

Mr, Medalie. That is after "party" in line 3?9

Mr, McLellan. "or of the court's own motion'".

The Chairman. Mr, Waite has a question?

Mr. Waite, If you allow me to orate at this time, I assure
you I haven't another question during the meeting,

Mr, Mclellan, Everybody likes to hear you.

Mr, Waite, Well, you have at least got to admit that I
have endeavored to liberalize the rules.

This one, for the sake of the record--I think it has been
discussed before, but I want to relieve my own conscience now
by‘proposing it. I am offering it here. I don't know quite
where it should go, I don't suggest any particular place
where it should go:

"If the defendant takes the stand as a witness in hils own
behalf he may be cross-examined like any other witness concern-
ing any testimony so given by him but he shall not be interro-
gated by counsel for the prosecution concerning his previous
criminal record nor concerning other matters affecting his
personal credibility.

"The fact that the defendant doeg not take the witness
stand to testify in his own behalf may be considered by the
jury and may be commented on by the judge, the prosecuting
attorney, or the counsel for the defense,"

Now, I might say that that provision was fought out in

one of the American Law Institute meetings, discussed in all



g2l

all its angles, and the vote was two to one in favor of it;

so 1t would scarcely be true to say the bar does not wvant it,
that the bar has repudiated it, because I think the Institute
generally is a fair cross-section of the bar, and, I might say
that those who opposed 1t were not opposed to the comment as
such.

There were various propositions, Some pecple thought that
the judge ought to be allowed to comment but that the attorneys
ehould not; and of the group who opposed this broader motion,
many of those would have been willing to allow some sort of
comment.,

g0 T think it is fair to say that the vote for allowing
comment was three or four to one, to those opposed.

There came before the Institute meeting--one of the
objections before the Institute meeting was that what kept the
defendant off the stand oftentimes was his fear that he would
pe interrogated as to his past criminal record, and so T
thought we might take care of that by this first draft or pro-
vision that if bhe dces take the stand he cannot be interrogated
ae to matters adversely affecting his personal credibility,
and therefore he has not got that excuse for not taking the
stand, and upon that basis, the whole idea of compulsion seems
to me to fall out.

Mr., Medalie. Of course that carries out part of the
English view on that subject.

My experience has peen, although I have indulged in it
rarely, that defendents are kept off the stand even when they

nhave no criminal records but are otherwise perfectly réspec-

table persons. They too have been kept off the stand.
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Now, this deals only with a special privilege to profes-
sional criminals to stay off the stand, or, to go on the stand,
rather. I misspoke,

I mean special advantage in professional criminals' going
on the stand,

Now, a perfectly respectable man, other than the fact
that he has committed this particular offense, who deems it
advisable not to go on the stand, 1s subject to comment which
the professional criminal might avoid.

I do not think that is a practical thing. The idea that
pecple who stay off the stand are only criminals previously
convicted 1s not correct, ,

Mr. Seasongood. We have had tgis up before, We discussed
it very elaborately,

Mr. Waite., I am making the motion only oro forma, as a
matter of fact. I am making it chiefly because when this matter
comes before the public I want to feel perfectly free to criti-
clze, so far as I am able, what I consider the lack in the
rules ag proposed,

The Chairman. The question is called for,

Mr. Waite, It was not supported.

r. Orfield. T will second it,

Mr. Burns, Is it true that you would not advocate the
first clause if it were not for your advocacy of the second?

Mr. Waite. Perhaps that is true. T had not thought that
through,

Mr. Seasongood, There is a very serious constitutional
question involved,

The Chairman, All those in favor of the motion say "Aye,"
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Opposed, "No."

The motion seems to be lost. The motion is lost,

Rule 33.

Mr. Holtzoff,., T think we have a revised draft that has
been laid on the table before everyone,

The Chairman. Tt was distributed yesterday.

Mr. Holtzoff. There is no difference in the phraseology--
I mean there is no difference Iin the substance but only a dif-
ference to simplify phraseology.

Mr. McLellan. How about another district in the same
state?

Mr. Holtzoff. I think the reason that has not been covered
here is because now that we have made it possible for a warrant
to run throughout the state, no removal proceeding will be
necessary so long as it is in the same state.

The Chairman. Now may we look at (a) and see if there are
any questions on the redraft of (2)?

Mr. MclLellan. I move the adoption of 33 (a).

Mr. Robinson, I second it.

The Cheirman. All those in favor of the motion say "Aye."
Opposed, "No,"

Carried.

Now 33 (b).

Mr. McLellan. I move the adoption of 3% (b).

Mr, Holtzoff. I second the motion,

Mr. Youngquist. I have one question.

Tn the latter part of 33 (b) it is provided if the defend-
ant pleads not guilty the clerk shall transfer the papers back

to the court in which the proceeding is commenced, and be
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restored to the docket of that court.

Tn line 2% we say he may waive the right to be tried In
the district where the information was filed and consent to be
tpied--wail a minute; I am sOrry. I misread it.

The Chairmen. Any further questions on (b)?

1f not, all those in favor say "aye," Opposed, "No."

Carried.

Rule 3%,

Mr. Holtzoff. We had 33. 3L,

The Chairman. Pardon me. EL

Mr. Burns. I would like to ask a questioﬁ about 33 (b).

The Chairman., 33 (b), Judge?

Mr. Burns. If he desires to plead guilty or nolo contendere
he may waive the right--"in writing waive the right and ccnsent
to be tried in the district"--

Mr. Youngquist. The words "and consent" should be stricken
out.

Mr. Holtzoff. That was & typographical error and some of
the copiles did not have it stricken out.

Mr. Burns. "waive the right".

Mr. Youngquiét. nyaive the right to be triled in the dis-
trict in which the crime 1is alleged to have been committed and
consent to disposition of the case in the district in which he
nas been arrested”.

Mr. Burns. In the last clause--in case he runs out on his
bargain, is it? If the defendant pleads not gullty?

Mr., Holtzoff, He does not have this privilege if he
pleads not guilty.

Mr. Burns, Oh, 1t is transferred only after he deslires
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to plead guilty?
Mr. Holtzoff. That is right., Then suppose he changes his
mind.

Mr, Burns. Is that the part in the last sentence, in
case he changes his mind?

Mr., Holtzoff, Yes,

Mr. Burns, Can some improvement be made so he will be

bound?

Mr. Wechsler, Suppose we change the language, "if the
1

4

defendant subsequently deslres to plead not guilty"?

>

Mr. MclLellan. Well, on that you are giving him inferen-
tially the right to withdraw a plea of guilty,

He can do that only with the consent of the court,

Mr. Youngquist, I move that the last four lines be
stricken.

Mr, Burns. I mean, it starts out as though you are deal-
ing with a particular kind of individual who wants to stay put,
and then you provide for an alternative where he has actually
played ducks and drakes with the prosecution,

Mr., Holtzoff, What I had in mind was this: - Suppose he
notifies all concerned that he is going to plead guilty and
asks that the case be transferred,

The case is transferred, he is then arraigned and he says
"I plead not guilty."

Mr, Medalie., It seems to me--I reread this today--that
once a defendant has actually written, "I plead guilty," and
acknowledged it, I would not have the records of the court

passing across the country and back again if he changes his

mind or gets new lawyers, or whatever clse.
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Mr. Burns, This would be just another technicality to

D

put bthe covernment to greal

It ml

e}

months sometimes.

xpense,

t

1t not advantage him in the end but it may take

Mr, Holtzoff. I have in mind it may be used In minor

cases where 8 man night be a rest

the place where tho proceeding 1is

"yell, I am going ©0 plsad gullby

plead gullty here instead of having U0 go nhalf way across th

continent."

dent of a place far avay from
inetituted, and he says

anyvay. 1 would like to

o}

Mr. Medalie. 2uppose he can get a year for it. That 1is

also a minor case, but a year is

veed Lo it.

7

Mr. Wecheler, Can it be mad

plead guilty,"” instead of having

defendant desires"?

a long time 1f you are not

¢ to read, "The def{endant may

a1l this language, "1f the

He would have ToO say, "7 want to plead guilty." He would

pe brought invo court and plead.
Mr. Burns. Isn'® there some
tion, that before you start bhis
have it in writing?
Mr. Younggulst. Can't we pr
in which he is may accept his ple
Mr. Holtzoff. We don't wantb
attorneys agree.

Mr., Medalie. 7f he wants to

under his nose, from california,

thing in HMr. Medalie's posi-

unusual process you ought to

ovide that the district court
a of gullty?

to do that unless the distrilc

change, you c&all poke the plea

in New York.

vr. Holtzoff. Even though he is going to plead gulltby and

S

stick to his plea, thig is the th

ought;, that he can do this

4
U
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only with both United gtates attorneys! consent, because we
don't want to run up against a situation where a defendant runs
where he expects to get a lawyer and then pleads gullty there.

Mr., Medalie. Let us say the man is indicted in New York
and that he is picked up in california.

His lawyer figures out it costs a lot of money to go to
New York; he would rather get the fee--put it on the worst
pasis you want to--and then he is 3,000 mlles away Crom home.

Now, all he has to do 1s file a paper which says he 1is
guilty.

Now, then, either we succeed in accommodating him, as we
probably will, by having it dlsposed of out there in California,
or, alt the worst, the same thing happens to him by having to go
back to New York, but he cannot pet all the papers sent on from
Wew York and then say, "I changed my mind. I don't 1like the
judge who is sitting today. I will not plead guilty."

The Chairman., Your motion 1s to send this back for re-
drafting in line with your discussion?

Mr. Medalie., Yes.

Mr. Longsdorf., Mr. Chairman, can & man plead guilty by
writing something on a piece of paper and mailing 1t to a dis-
tant court?

Mr., Burns. No, but he can make an admission in writing.

Mr. Medalie., That 1is what I had in mind, That 1s enough.

The Chairman., It is moved and seconded that this particu-
lar subsection be gubmitted to the subcommittee for rewriting.

A1l those in favor say "paye," Opposed, "No."

Carried.

Now, Rule 3.
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Mr. McLellan. 3k,

The Chairmen. pardon me, 34. I have a double section

wr. MeLellan. I move the adoption of Rule 34 (a).

Mr. Holtzoff., 1 second that motion.

The Chairmen., All those in favor say "Aye "

Mr. Longsdorf. Mr. Cchairman, I want to suggest a slight
smendment in line 2 which now reads, "In cases 1n which a
warrant of search and selzure 1s authorized by law".

T would like to have substituted for the word "cases" the
words "criminal prosecutions’,

Tt is qulite possible, I think, that there might be search
warrants issued when no eriminal prosecutbtion was contemplated.

The Chairman. Why not say "yhere" or "When'?

Mr. Longsdorf, Either one; "when a warrant of search and
ceizure is authorized".

T don't want to extend this into a general rule.

Mr., Holtzoff. Oh, search warrants are very frequently
t1ssued where there i1e no ecriminal prosecution.

Mr, Longsdorfi. That is what I want GO avoid,

The Chairman. Subject to that change, the motion ig to
adopt.

substitute in line 2, in place of "In cases in which"
the word "Wwhere'.

A1l those in favor say "pvye," Opposed, "No."

Carriled.

Mr. Longgdorf. T have in mind that line in section 33,

Title 28, which 1limits that particular chapter and Preserves

all exlsting federal laws. .
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T don't want to supersede that because I don't know what
it means if we would do that.

Mr. Medalie, What are we superseding?

Mr. Longsdorf, That search warrant in the Act of 1917.

Mr. Burns. Well, isn't it falr to say this clause is
applicable in its contents only to criminal cases?

Mr. Longsdorf. I think so.

Mpr. McLellan. It could not have any effect except in
criminal proceedings.

Mr. Longsdorf. I want 1o leave the law as to when a
search warrant may issue, out of this rule.

The Chairman. Have we a motion on (b)?

Mr. Holtzoff., I move 1t be adopted.

Mr. Robinson, I second that motlon.

The Chairman, All those in favor say "Aye." Opposed,
"o."

Carried.

Now, (¢).

Mr. Waite, Refore we voue on that I would like to ask a
gquestion about it.

As T interpret that first sentence, if officers should
seize a boatload of heroln or a bateh of time bombs under a
defective warrant, the court would have to order the return of
the property to the person from whom it is received,

Is that correct?

Mr. Medalie. Yes. But I pity the fellow who took i1t back.

Mr. Holtzoff, I think that is existing law, as I under-
stand 1it.

Mr. Waite. It is the law In Michigan also, and our Supreme



Court wishes to Heaven they had never thought about it.

The Chairman. All those in favor of (c¢) say "Aye,"

Mr. Longsdorf., Before we vote on (c) I want to suggest
something, Mr. Chairman.,

There may be motions to suppress evidence which has not
been obtained by means of an jllegal or an unwarranted search
warrant.

I don't suppose that this subsection (c¢) should be con-
strued to deny the right to make a motion to suppress that kind
of evidence,

Mr. Youngguist, That is taken care of by lines 45 and 48,
"or 1f the seizure was made without a warrant that the property
was 1llegally seized.”

Mr. Longsdorf. Suppose it was evidence in violation of
the wive-tapping law, there would not be any search warraant
there. You can move to suppress that,

Mr, Holtzoff, 7You just object to its introduction,

Mr. Longsdorf. All right. I want to see that that right
is preserved. I want to be sure that the construction of this
is going to be all right.

Mr, Youngguist., Mr., Longsdorf, this relates only to
property.

Mr. Longsdorf., Only to property obtained with a search
warrant,

Mr. Youngquist., Or seizures.,.

Mr. Longsdorf. I sec, "i1llegally or if the seizure was made
without a warrant',

Mr. Younggquist., That is covered,

Mr, Longsdorf. All right,
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The Chairman., All those in favor of this motion on (c),
say "Aye." Opposed, "No,"

Mr. Wechsler. Is this a vote on (c)?

The Chairman. Yes.,.

Mr. Wechsler, I am sorry. There is one point on (c¢), the
sentence on lines 41 and 42, "A defendant may on like grounds
move to suppress any evidence procured thereunder."

T understand that that sentence could considerably enlarge
the existing law as is declared in decisions of circult courts
of appeal, there being no authoritative Supreme Court decision,
although the matter is discussed in a recent decision under the
wire-tapping statute,

The question is whether the motion to suppress may only be
made by the person who had possession of the property illegally
seized and whose rights were violated by the seizure, or,
whether the motion mav be made by any defendant,

I am not sure what I think the law should be but I thought
T would call attention to the fact that there is a change as the
law is now indicated under the decisions.

Mr. Youngquist. I thought that was the purpose of our sub-
conmittee at New York. You may not have been there,

Mr. Wechsler, That is the one I missed.

It was broadened in this way?

Mr, Youngguist. To give any defendant the right to move
to suppress.

That may be too broad. It is broader than existing law.

It is only where defendant's right has been interfered with wlth

reference to his property that he can have the evidence suppressed.

Mr, Weehsler. That 1s the existing law as I understand it.
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Mr. Youngquist, Yes., But that goes beyond it,

Mr. Medalie, Suppose there ig unlawful search and seigure
of my room 1in the hotel andg they find there a letter fron you
to me telling me how I may blow up the Capitol, or something of
that sort, and your handwriting 1s proved.

Ought you to have any right to suppress that evidence?

Mr. Youngquist, 71t is illegal search and selzure, and the
Constitution broadly prohibits vnreasonable searches and
seizures,

My thought is that evidence obtained by violation of the
Constitution should be susceptible of suppression,

Mr, Medalie, But by violation of the rights of the person
who is concerned. You have no right, in my Property, T am
the only one who has,

Mr. Holtzoff, It 15 a personal privilege,

Mr. Youngquist. T am taking the border view,

Mr. Holtzoff, T move we strike out the sentence beginning
on line 41,

Mr, Medalie. T second it.

The Chairman, 7Tt is moved and seconded,

All those in favor say "Aye," Opposed, "No,"

Carried,

Rule 35,

Mr. Youngquist, Some changes will have to be made elge-
vhere in the rule by reason of this elision,

Mr. Burns. TIs there any motion here to Suppress evidence?

Mr. Youngguist., Thisg was broad enough to cover it before,
I think it was all Included in that one sentence,

Mr., Burns., 7Is a motion to suppress g Prerequisite to
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offering an objection to 1its use in a trial?

Mr. Holtzoff., We have that, beginning on line 51. My
understanding is that sentence embodies the existing law,

Mr. Youngquist. What I had in mind, Mr, Burns, was that
this would have to be rewritten in part to state the proposi-
tion you speak of.

Mr. Dean, Does it say that a motion to suppress evidence
1s a prerequisite or is a condition to objecting to the admis-
sibility on the trial?

Mr. Medalie. I understood that you really agreed with
the proposition as T put it, that is, when my property is 1l-
legally seized from me and it is used against you, you agree
that I can make a motion but that you cannot?

Mr. Youngquist. No, I did not. I put my decision on the
border ground, that everything that is obtained as evidence in
violation of the Constitution should not be used.

Mr, Medalie. Used against anybody?

Mr, Youngquist., Anybody--

Mr. Burns. Can a defendant move to suppress the evidence?

Mr. Holtzoff., He can move for return of the property,

Mr. Medalie, 1If we haven't it by this deletion, we ought
to have it.

Mr. Holtzoff, We haven't interfered with it. The only
limitation we have made by the deletion is the one you have men-
tioned.

Mr. McLellan. I think that ought to go to the subcommittee,
If the right is not preserved by reason of that deletion, it
should he restored.

The Chairman. So ordered,
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Rule 35 (a). Any question on (a)2

Mr. Medalie, The Reporter suggests T make a brief state-
ment,

The Chairman., Let us not, unless somebody questions your
handiwork.

Mr. McLellan. I move the adoption of 35 (a).

Mr. Holtzoff. T second the motion.

Mr. Longsdorf, The only question I have in mind is whether

that is limited too closely--well, Suppose a scurrilous and

Or some person calls attention to it,

Now, he sees and hears that and he knows from the files
that it is there.

Mr. Medalie. He does not,

I can take the back that you use to back up your legal
bapers. I am a vicious bPerson that wants to pin something on
you, and I put in some scurrilous remarks about the Judge, put
it back, and, on the basis of that, you get 60 days, according
to what you are Proposing there,

Now, the judge did not see anything but the baper and he
did not see you do it.

Mr. Longsdorf. T thought someone called attention to it,

Mr. Medalie. And the Judge saw it. That comes undér this
rule (a),

Mr. Burns., Suppose a particularly vicious ruling is made
by a judge, and counsel comments ovenly,

The judge, being a little hard of hearing, does not get it,

but is told by the bailiff,
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Under the present law may the judge, to vindicate the
courtroom presence, impose a contempt forthwithe

Mr. Wechsler, Not without g finding that the defendant
made the statement,

Mr., Burns. And he must have a hearing,

Mr. Wechsler, Yes.

Mr. Medalie. You don't need s hearing if the Jjudge knows
it to be a fact and he certifies that it is a fact of his own
knowledge, but when he does not know it but only infers it, the
defendant is entitled to a hearing,

The Chairman. The motion is on 35 (a).

All those in favor say "Aye." Opposed, "No,"

Carried,.

We now go to 35 (b).

Mr. Wechsler. I have got a lot of questions about 35 (b),
Mr. Chairman,

Mr. Longsdorf., I have a few, and Mr, Seasongood too, I
think,

Mr. Wechsler. I would like to ask Mr, Medalie the follow-
ing first:

What is the meaning of the limitation on line 7, "prose-
cuted by the court to sssert its authority'"?

And I would 1like to know, secondly--

The Chairman. Well, let us get one at a time.

Mr. Medalie. Well, now, wait a minute,

We went back to Rule 107--is it, the old rule?

Mr. Youngquist, 87, I think it was.

May I ask, was this drafted at g subcommittee meeting?

Mr., Holtzoff, No, it was not. I don't think so,
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Mr. Medalie. I do not Tecognize the language,

Mr. Holtzoff. The language, "to assert its authority"--

Mr. Robinson. I would like to have Miss Peterson make a
statement,

Miss Peterson, That old section (b) was left to be re-
drafted in the Reporter's office and so it was redrafted on
the basis of McCann v, United States, 80 Federal (2d) 11, and
the language is in that case, and 1t is--the case to which Mv,
Wecheler referred at the first meeting of the committee--and
the whole purpose of the change here is to provide a device
by which the defendant can be assured that he is being prosé-
cutedfor a criminal and not civii offense,

Mr. Holtzoff. That may be all right for a court opinion
but it is a different thing to put it in a rule.

Mr. Medalie., Would you like to strike out ﬁhe rest of the
line?

Mr. Burns. Why not say "any criminal contempt "9

Mr. Medalie, I think we are in agreement on that,

Mr, Holtzoff., There are some criminal contempts which do
not come under (a) but which do not require notice,

Mr. Wechsler. Which are they?

Mr. Holtzoff. I think you brought that question up in the
icGovern cacse,

Mr. Medalie., DNo, That is something else, McGovern had
his notice, although he did not have it in writing.

The distriet attorney said to the Jury, "The Government
presents," and so on, and McGovern heard it,

Mr. Holtzoff. This will require summons in the McGovern

case, 1f you continue to read on.
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Fr. Medaile, I think they are talking about the first
sentence in (b).

The first sentence in (b) is entirely consistent with the
McGovern case,

Mr. Holtzoff, You have to rcad it with the context, Tt
says, "the notice provided herein,”" which requires a cummons.,

Mr. Medalie, Unless the defendant dispenses with it in
some way,as he did in the McGovern case.

Mr, Dean. Well, it would have been simple anyway,
wouldn't it, to have made a written one anyway?

Mr, Meaalle. ¥Yes, His lawyer was waiting around to see
what would happen in the grand jury, and when we got through
with the grand jury we all walked down before Judge Wilson,

Mr, McLellan., I hate, Mr, Chairman, to take the time on
this, but I am ignorant on it,

Do you mean to indicate here that every kind of a criminal
contempt other than that mentioned in (&) requires that the
defendant may have a jury trial?

Mr, Wechsler, TWo.

Mr, Medalie, No.

Mr. Mclellan, Haven't you said so?

o7

Mr, Medalie., That is stated, and I have it marked &

m

thing I don't agree to,
The Cheirmen. May we agrec on your objection to lines 6,
7, and 8 first?

Mr. Youngquist, I move the words "prosecuted by the court

o

to assert its authoriiy" be stricken ir line 7, and in line
thal the words "proceeded against'" be gtricken and the word

.

"procecuted" inserted.

& ome ~
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Mr. Holtzoff. T second the motion.
Mr. Medalie. I agree with that.
Mr. Wechsler, I third it.

The Chairman. Judge Burns suggested we stert lhe sentence

)”
.

~e

uyith "& eriminal conbemnt exceplt es vrovided in section (

)

My, Longsdorf. I thougbt Judge Burns suggested "Any
criminal cortempt." I like that better.

Mr. Wecheler. VAny crimiral contempt except es provided
in section (a)".

The Chairman. That is right,

A11 those in favor of this motion say "ave.," Opposed,
”NO . 1t

Carried.

¥ow, Mr, Wecheler?

Mr. Medalie, On line 9 shouldn't it De changed to "make'?

Mr. Wechsler, Cn this sentence sterting on line 9, if
that ig up for discussion, all of thie charges existing rrac-
tice, including the practice which ie specifically provided

n

under Lhe Clayton Act which allows such progecution on informa-

tion filed by either the United States attorrey or by a private
peETrSon.

Mr. Holtzoff. Isn't ihat teker carc of in (c)?

Mr. Wechsler. No. (c) should go out entirely., I think
that will be clear when we come O it.

Now, I understand vhat Miss Peterson meant with thisg sen-
tenceé in adopting the rule of the McCann case,

The poin® is briefly this, in contempts which involve

dicopedience to a court order there is inherent embiguvity ip

the nature of a ccntempl proceeding as to whether it ies Tor
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civil or for criminal contecmpt,

That problem came up acuvtely in the Gompers case, and 1t
hag come un again ever since, and when it comes up 1t requires
vsually after the event en examination of the proceedinss fron

-ty

all angles to discover whether it was a proceeding for criminal

(b

contempt or whether it was a proceeding for so-called civil
contempt which would be purged by compliance with the order end
wvhich might ellow & compensatory Judgment to the private party
rrosecuting,

since he had thatl problemn, the judge in the McCann case
decided it wculd he a fine thing if the defendant knew in
advance whether it was intended to be civil or criminal,

It was & fine idea and he suggested that it be mel by re-
quiring that the court enter an order when it was the intention
to prosecute criminally Cfor the contenpl, as distinguished from
a civil proceeding based cn the contennt,

He did not of course intend tc modify the rule under ihe

o

Clayton Act where there 1s a ctatutory provision expressly

-
1
i

allowing a nrivete individval to file an information, bul e wa

D

addrecsing himeself to come other cases,

I noticed there was a decision subsequent to the McCann
case which loosened up the rule & little bit.

I am not clear wvhat we should do about it, and my sugges-
tion that the McCann case be exarined was not that the rule
laid down should be adorted, because I don't know whether it
shovld ne adonted or rot,

Nr, Burns, Don't you have three caseg of contempt, where

the judge saw or leard; second, where it involved disobedience

to a courl order; and, third, when it would include the

S
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oproccdure under lre Clayton Act?

N
~J

Mr. Weehsler, BEut 1t is Gecidedly in the court owrder tlet

T think when you have & case of misbchavior other tran a

violation of & court ordcr there is never any ambiguity.

.

Mr. Burns. Isn't it true that you have the ambigulty

bt

crincipally in connection with violation of a courl order?
Mr. Wechsler, Exclusively,
Mr. sSurns. Ixclusivcly. Whether civil or criminal.
Mr. Wecasler, Right,

Mr. Burns. Well, tkere 1s nothing we coulé do.

N

Mr. Wechsler, Well, we might say where the contems

-1

based on violation of a court order, then this procecding

Mr. Burns, And then leave the Clayton Act unchanged,

Iy, Loltzofl, You don't rmeen for contcmpt in violat:

& court crier?

Iif

it is punishable undcr & statute, it must be & criminal case.

.("
18

k2

LIt

o

Mr. Wechsler, T am talking ebout thosc violations of a

court order witich constitute contempt, which is governed by

lay,

T think tke thing is complicated cnough, Mr. Chairman, so

that 1t ought tc have more attention belore being consider

Ie e

I den't think we could quite act on this text,

<

jal

The Cheairman. The motion is tc refer it back to the com-

mitlee.

Mr. Medalie., ©Let us see wahat we have done with it before

1t goes back to the commitiee.
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Vr. Longsdorf, Might T malke an explenation which T vhink
would eneble ur s 1itlle morc intclligently to re-rcrer it9

Fow, I think the underlying troublc herec was thot the
Clayton fct, which dealt with Irjunctions only end the dis-
obedience vhercof, they atlempted in that to rrovide a method

of distinguishing those disobcdient contemots which were also

The Cifficulty with the: statute was that 1t did not con-

stitute all of the contempis constituting a criue,

A

w

elv

-

£

Then, erparently to scave thoenm

e e 3

xnoy exactly what--the Clayton Act provided in section 587 of

-

Title 28 that that should not apply tc goverrment caseg,

¥or the goverrmeni cascs whercin tLrepe was & disobedience
contennt constituting crime, the Congress provided they should
be according tc the vrevalent uscs of courts of egulity. I am
not certain ebout law.

liow, the disobedience contempis, many of them had no
runitive authority in the Judgment of the court.

Well, now, those different kinds of contempt have become

oretly badly scrambled, as Mr, Wechslerp pointed out, and T
) imposcd
think ovr principal task lisentanpgle the brocedure /by

tde
'

a to 4

the Clayton Act from the solid law of contempt procecdings.
Mr. Wechsler, You would not change the Jury act?
Fr, Longsdorf, TWo.
Mr, rdoltzoff., I think Mr., Medslie ha
Mr. lMedalie, I may have lost i%.
What T would like to do on this is what the folks here
would like to have done, Then I think we cen do the writing,

But 1f we want to debate what the rulce cught to be, we oupght

¢e from somcthing--T don't
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to take a month to do it.

Mr. Wechsler, May I make a substitute Tropossl as tc
what this rule should contain®

First, 1t should continue the €xisting law insofar as the
existing law permits the Eresecution for criminel contemnt to
be instituted on information filed by a Unitcd States attorney

or by a private parly interested in the cas

(%

)

Second, the Jury trial prevision ol the Clayton Act should

be retained,

That is as controversial s netier as was ever passed

(@]

through Congress Involving lebor reletions and 1T ought not to

4

Third, thatv in coses invelving a violation of a court

.

order, where there is this inherent ambipulty as to the nature
ol the proceeding, we want to edort something that recognizes

that whken the proceedine is Intended to be for criminal con-

{

e

l
7]

temnt, 1t be so desgigneted,

X

I do not think we need %o £0 50 far es to require a court
order under the second circult rule, but I do think ir There is

fridevit and an order to show

o

an inrcrmetion filed anc an ¢
cause issuved thereon, that certainly by the time ¥you reach the

de

"show cause" stage, the order ought to state; not merely that

o]

Tor contempt, whiich vervetuates the

o

he ghiould be punishc
ambipuity.

Those arc the things I think that ought to guide the rec-
ing of this rule,

Mr. Longsdorf. May I add to thet--and¢ I wish Mr. Wechsler

it

[N
iy
e
0
=
H
Q
3

woulé notice this and object end give ne his

18t languege which will draw

ch
@]
ct
2

reasong--I would like to add
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in thosge excepted cases now found

~3

if that contemvt

alsc a crime, and subject them to the same kind of procedure,

e
mn

The Clayton Act requirements I think are strictly pro-
cedural, and I don't scec any rcascn why they should be madec an
exeception.

Mr. Wecheler. I don't remember the jury trial provision
of the Clayton Act well ecnough to know if 1t is limited to
contempts in violatvion of orders which also constitute crime.

Mr. Hcltzeff., Don't let us try to enlarpge or narrow the
jury triel provision.

Mr., Longsdori. That is just the point--

Mr, Youngqulst. Mr. Chairman, might T suggest that Nr.
Wecthisler anc Mr, Longsdorf assist the chairman cf the sub-
committec to redreft the rule [or presentetion tomorrow?

Mr. Longsdorf, I will be glad to.

¥r., McLellsn. There is a scntence ncar the end of (b)
which reads, "Trial skall be without a Jury unless thc person
charged demands a jury trial."

4

he ad

R}

on or the

e

EREy
1ol

chk
a

I think that should be changed by
words "is entitled to and", so that that sentence will read:
"Trial shall be without a jury unlesg the perscn charged is

ury trial."

enlitled to and cemands a
There are numcrous cases where he 1s nolt entitled to e
jury trial whick do not come within subdivision (a) of Rule 35,
Mr. Medalie, I agree with that.
¥r., Longsdorf. I agree with that,
The Chailrmen., Well, the motion, wnlich I take 1t is con-

scnted to, is that the matter be referred vack to the sub-

committec, And will Mr., Medelie, ¥Mr, Wechsler, and Mr.
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Longsdorf assist the subcommi thee?

Mr. Medelle. How many gpecial graft jobs nave I between
now and Tomorrov morning?

The Chalrmelie This is the only cne, I think.

My, RobingChi. We will relicve FoOu of the rest,

The Chairmall. Tnts brings us to & break and & new chapter,
go I think we Led belblter adjourn.

yr. Longsdorf. Mr. Chairméil, can't we dlspost of (c)?

Mr. Wechsler thinks Gthatb ought to o€ thrown out.

Mr. WechsléeT'. (¢c) nes no place here, yr. Chairmél.

I understanc it to refer to the crime of obstructvlon ofl’
justice, which covers certalin kinds of conbemptuous pchavior
not included within the criminal contempt statutc, particularly
as that statute was defined 1in the Nye case€.

There are cerbain kinds of opstructlons which, after the
Nye case, were considered to be contempts, pult they atill ccn-
stituted preaches OF the law.

My, Holtzoff. 1 agree with Mr. Weehsler, (¢) should g9

@]
o
[S]

Mr. Wechslel. g0 there is DO need for it 1in thost castS.
Tt is Jjust an excuse for & prosccution of a crimt.

The Chalrmnall. 1f therc 1s RO objection WC will adjourn
urbil tomorrow norning.

Wwhat time chall we meet?

yr, Orfield: Ten?

The Chairmell. well, we heve quite & 10t of work 1 ve
syc going TO get through Tomorrow. We heve covered eleven rule
tonight.

The rules which come ©On now are gcneral in nature until
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they comé O to the appeal rules.
14 Mr. Medalle. For a three-day session W€ are fTive rules

-

pehind schedule on e assumpolon tnat we meel Lomorrovw night.
The Chalrmall. Wyell, t©he only rcasol T am presenting tne

guestion is I know tnat some of the members would 1ike to get

H

away bomorrov night, and I bnought Lo make sure of that ve

That seems Lo €€ against the constitutional privileges of
the memoers of the New York 0a&T.

Mr. Mclellan. pale it 10:0C o'clock, Nr. Chairmel.

The Chaifman. A1l right. We will mave it 10:0C otclock
sharp.

(Thereunon, ot 10:40 o'clock DTt s vecess was taken

until the following cay, yednesday, May 0o, 1942, at 10:00

otclock a.m.)



