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Met pursuant to adjournment at 10:00 a.m.,
February 20, 1943.

THE CHAIRMAN: I will declare a quorum and we
will start with the next rule, which 18 6 (c). Are there
any questions or suggestions with reference to the Rule
6(c)? If not, a motion is in order.

MR .LORGSDORF: I find there is & question I
might ask. I put & notation to ask Mr. Holtzoff and Mr.
Dean, and I have not the answer yet. There 18 no pres-
cription in these rules that I could find for the oath of
the grand jury and witnesses before the grand Jjury, and
if the court should choose, as it did 1n that Smth case
to give an oath to the grand jury in the form used in
the State courts, it might be too broad for the PFederal
rules, and might come into conflict with the provisions
of this Rule 6(e). I have not any view to express.

THE CHAIRMAN: It 1s Rule 6(c).

MR. LORGSDORF: Nothing on (c).

THE CHATRMAN: It is moved and seconded that
Rule 6(c) be adopted as stated. A11 those in favor say
"Aye."

(Chorus of "Ayes."

THE CHAIRMAN: Opposed No."
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(No response.)

THE CHAIRMAXN: Adopted. Rule 6(d4).

MR. HOLTZOFF: I have a sort of verbal sugges-
tion. Instead of "witnesses under examination" in lines
35 and 36, 1t ought to be "the witnesses", and instead of
"interpreters" 1t ought to be "an interpreter.”

MR. ROBINSON: That is your interpretation?

MR. HOLTZOFF: Yes. Acd in line 38 I suggest
"except that" be changed to "but", and I move those
changes be made.

MR, MEDALIE: There 1s one thing about the inter-
preter. You don't want him there except when actually
working with & witness.

MR. HOLTZOFF: My objection was to the use of
the plural. V¥hen ordered by the court.

MR. MEDALIE: Yes, but 1f he is ordered by the
court he might hang around during the whole case.

MR. ROBINSON: The explanation, Mr. Chairman,
is when you are ready for him.

THE CHAIRMAN: Yes. I am going to urge everybody
today to state thelr propositions integrally and in as
small sentences as possible because we just have to get
through, gentlemen. The pace we made yesterday was not at
all what we should have done.

MR. ROBINSON: The proposition is this as to
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interpreters: I see no objection to having just one.
The only point is under the present statute and under
that rule as we had it in draft 5, we had "witness)
singuiar and "interpreter’, silngular. The point has been
suggested by members of the Committee that there might be
times when it would be desirable to have more than one
witness in the grand jury room in the presence of the
grand jury, in the discretlon of the court. “ow 1f that
is & possibility, this 1s the opportunity to put 1t in.
MR. HOLTZOFF: I never heard of such a thing.
MR. MEDALIE: It strikes me as a very unwieldy
thing to have things depend on court direction while the

grand jury 1s operatlng. It just does not work.
*’ i

\

MR. HOLTAZOUFF: ﬁéfyou as district attoraej ha§e
to have two witnesses in at the same tlme s0 that you could
guestion them jointlyigbu would not want the court to have
the power to allow yoﬁ to permit a second witness to be
in the grand jury room.

MR. MEDALIE: Why should the court have the
power about the operation of the grand jury. It is not
a possible thing.

MR. HOLTZOFF: You could;;xamine two witnesses
jointly.

MR. MEDALIE: Confrontation, yes. But otherwvise

of eourse not.



> ]
~J
~3

4mh

MR. WAITE: Here it is "witnesses under examina-
tion" and it precludes the having of witnesses who are
not under examinatlioa. I think we are gquibbling over
11ttle things here that do not make any difference.

MR. HOLTZOFF: We adcpted the other form in
Pentatlve Draft 5, and 1 was wondering why the change.
Draft » was acceptable to the ma jority.

MR. WAITE: Because members of the Commlittee
recommended 1t be placed pefore the Commlittee for thelir
consideration at this time. If they rgect it, all right.

MR. HOLTZOFF: My motion really involves bring-
ing it back to part of 5.

MR. SETH: How can two lnterpreters work at once?
We do not need two at a time.

MR. GLUECK: Has there been a second to that
motion?

MR. YOUNGJUIST: I move 1t be‘adopted.

MR. DESSIOW: Supported.

MR. SEASONGOOD: Just before I left home I
notliced this Pelley case wia3 affirmed in the Seventh Cir-
cult, 132 Fed. (2d) 170, and apparently they have the
special counsel present while the jury are deliberating.
Of course 1 am opposed to that, put that was something new
to me. The point was made that because the speclal

counsel appointed by the Goverament had not been swori,
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that that invalidated the proceedings, and apparently
the United States attorney is allowed to be present when
the jury is swormi.

MR. HOLTZOFF: Tnpat is taken care of in the
last clause.

MR. SEASONGOOD: I just call your adtention to
that. I do not think anybody in this room thinks that
is good technigue. I was amazed. I thought they always
had to get out. That was one of the grounds of error
assigned, and they sald all right.

MR. McLELLAN: Mr. Chairman, I do not want to
take your time or the time of the Committee, but I do not
knowv what Mr. Seth just tried to say.

MR. SETH: I have presented cases with two
interpreters; Navajo into Spanish and Spanish into English.
I suppose that is a little unusual.

MR. MEDALIE: I move to amend the motion to
adopt (d) by striking out the words "when ordered by the
court" after "interpreters.”

THE CHAIRMAN: You have heard the motion.

All opposed say "do"; all in favor say Yes."

Carried. Are you ready for the question

to adopt (d) as amended? All those in favor say "Aye"
(Chorus of "Ayes.")

THE CHAIRMAN: All those opposed say "No."
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(no response. )

THR CHAIRMAN: Carried.

MR. SEASONGOOD: Mr. Chalrman, may I penalize
the Committee for my lateness on (c) just a minute. I
wvondered about it. How will you know how any jurors
voted? That 1s, how will you know whether the disquali-
fied juror made up the necessary number for an indictment?

MR. HOLTZOFF: You will know how many voted
to indict and you wlll know how many are disqualified,
and by subtracting you get --

MR. SEASONGOOD: How do you know whether the
disqualified man voted to indict?

MR. HOLTZOFF: You do not know whether he voted
to indict or not. Suppose, for example, there were
fifteen grand jurors preseat. Suppose one was disqualil-
fied, that leaves fourteen, and suppose there were twelve
votes in favorof indictment. You know then by that
ecalculation there must have been twelve qualified jurors
who voted to 1ndict.

MR. SEASONGOOD: But suppose you have twvelve
vote for the indictment and you do not know who voted
for the indictment. How do you know that the disqualified
man was one of the twelve that voted for the indictment:

MR. HOLTZOFF: I thiﬁk it must appear affirma-

tively from the computation that there were twelve quall-
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fied votes.

MR. MEDALIE: Is not sixteen a quorum?

MR. HOLTZOFF: I should have sald sixteen.
We do not say anything about that.

MR. McLELLAN: Oh, yes.

MR. MEDALIE: But the quorum 1s sixteen,

I think.

MR. SEASONGOOD: I do not see that merely
by keeping a record of the number of jurors concurring
in the votes on the indictment how you will know whether
the disqualified persoa‘is of that number.

THE CHAIRMAN: You cannot know. But on the other
hand it would be improper, would 1t not, ©o keep & record
of the way each juror voted?

MR. SEASONGOOD: Unless that was just a record
the court would see and nobody else. Bow are you golng to
make this effective unless you know & disqualiflied juror
voted for the indlctment?

MR. MEDALIE: The point is good. The difficulty
is the mechanics of 1t. On its face the calling of the
rolls and callihg for votes is a pretty tough job 1f you
are moving fast. After all the records of the grand jury
are kept by & layman, called the secretary or the clerk
of the grand jury. It would impose & tremendous amount

of paper work. It 1s difficult enough to get somebody
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to act as clerk of the grand jury.

MR. ROBINSON: You know that is the present
law. You are proposing to amend the present statute?

MR. SEASONGOOD: I am just asking how 1t 1is
affective. How can you find whether a disqualified or
blased man voted?

MR. HOLTZOFF: The point 1is, you know how many
voted for the indlctment.

MR. SEASONGOOD: Let us say twelve voted for the
indictment.

MR. HOLTAGFF: If one is disqualified then
you are not sure whether there were twelve qualified votes,
but suppose thirteen voted for the indictment, and suppose
there was only one ungualified man on the grand jury,
so irrespective of how the unqualified man voted there
vere twelve qualified votes for the indictment.

MR. SEASONGOOD: But take the twelve, as 1 sug-

>

gesated.

MR; HOLTZOFF: In that case you cannot tell and
thers I think the Government would not have the advantage
of this rule. I think the burden would be on the Govern-
ment to show the qualifications.

MR. McLELLAN: Doesn't it come to this: 1f there
are only twelve for the indictment and there is one un-

qualified man 1n the jury room, the indictment 1s bad?
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MR. HOLTZOFF: Yes, it does, but if there are
sixteen for the indictment and but one unqualified man,
then you know it is good.

MR. SEASONGOOD: How do you know whether he
vas one of the twelve?

MR. McLELLAN: As to that the burden is on
the Government.

MR. SEASONGOOD: If that 1s so, 1t does not
appear in this statement or anywheres, does 1t? I would
think it would be the other way; that is to say, until
you know the unquallfied man was one of the necessary
number to make up the indictment, you have not proved
your case.

MR. McLELLAN: The practical difficulty there
is you cannot show. They do not keep a record of, and
ought not to keep a record of how each member of the jury
voted, and the only practical rule 1s to say 1if they
can only get twelve votes and there is somebody there in
the room who 1is ungualified and may have voted for 1t,
that the indlcuiment 1s bad.

MR. HOLTZOPF: Yes. I think that 1s clear
from the language; 1f 1t appears that twelve or more
jurors, after deducting the aumber of unquallified ones,
concur in the finding of the indictment. In other words,

the Government must show there were twelve gualifiled
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votes.

THE CHAIRMAN: Then we will go on to 6 (e).
You had a question, Mr. Longsdorf{?

MR. LANGSDORF: Only what I said before.
Unless we have some form of oaph, not necessarily in the
rules, but it might be 1o the forms, indicating what
the form should be, it is not clear.

THE CHAIRMAN: You move the oath to the grand
jurors be included among the forms?

MR. LONGSDORF: I have nothing to say pro or
con about that. That should be taken up later, I think,
but if we have a judge who used the State statutory form

pry s
qf oath, as in the Smith case in Ohio - Mr. Seasongood
knows a good deal about that - why that imposes a degree
of secrecy greater than is imposed by these rules.

MR. HOLTZOFF: But this paragraph defines the
degree of secrecy. Therefore no judge coculd impose
any greater degree of secrecy 1t seems to me.

MR. LORGSDCRF: I think that 1s entirely cor-
rect. I just raised the question so we would be clear
on 1t.

MR. MEDALIE: I move to strike out the flrst
sentence of (e).

MR. WECHSLER: Seconded.

MR. MEDALIE: Because occasions do arise wvhen
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a judge is lanterested in finding out what happened
before the grand jury. There are motions made to quash
an indictment on the ground of improper proceedings and
sometimes it becomes relevant how the juror voted.

MR. ROBINSON: As a matter of information
you are also voting to repeal the statute on that sub-
ject, is that 1t?

MR. WECHSLER: No. I call your attention to
this fact: 1t is true that Section 554(a) of Title 18
says that no juror may testify how he voted, but that
provision adds the very significant words that are omit-
ted from tnls, "for this purpose.” That is to say, any
challenge on the ground of an ungualified juror where
the statute provides that if twelve or more qualirfied
jurors voted, the indictment 1is good, the statute forbids
any juror to testify how he voted.Bu. that is not the gen-
eral rule of evidence. It is limited to that particular
case and as put here it is made a general rule of evli-
dence.

MR. ROBINSON: I pelleve that was all discussed
when the fifth draft was considered. 3o you are moving
. to change the fifth draft?

MR. MEDALIE: Jim, I cannot remember that, but
I know it was not the statute.

MR. ROBINSON: I am asking for information.
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MR. MEDALIE: I always opposed this provision.

MR. DEAN: “nat would you think of putting in
the second sentence "No juror shall disclose the testli-
mony of witnesses or anything sald by & juror or how he
voted except when reguired or permitted by the court’ ?

MR. MEOALIE: I was just looking at that and
I would prefer it to read "sald or anything done Dby a
juror" and I include that 1in my motion, 1if I may.

THE CHAIRMAN: In line 442

MR. MEDALIE: Yes, sir. "Anything said or
done by a juror."

MR. HOLTZOFF: And omit the first sentence?

THE CHAIRMAN: The motion 1s to strike the first
gentence of Section (e) and insert in line 4y after the
word "said" the words "or done." All those in favor
say "Aye."

(Chorus of "Ayes.”)
Opposed "No".
(No response.)
THE CHAIRMAN: Carriled. Are there any other
suggestions with respect to Section (e)?

MR. YOUNG.UIST: I object to the second sentence.
I move that the second sentence be stricken.

MR. HOLTZOFF: You mean the new second sentence?

MR. YOUNG.UIST: Yes, the new second sentence
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beginning on line 46, and ending on 1ine 49. That 18
the sentence prohlbiting any witness from disclosing to
anyone, - his counsel or anyone else anything sald or done
during the proceedings.

MR. MEDALIE: You do not mean the second?

PHE CHAIRMAN: It is now the second sentence,
lines 46 to 49.

¥R. YOUNGJUIST: That I know is the practice
in some of the districts of the Federal courts, but I
think it 1s much too restricted. It is all right to pro-
hibit & grand juror from disclosing what went on in the
jury room except as it may be required in judiecial pro-
ceedings, and they do disclose it, but when you muzzle
the witness so he cannot even tell his counsel what he
testified before the grand jury, that is going much
too far.

MR. WAITE: ~This only says "no witness * * ¥
shall obstruct the grand jury * * * by disclosing.”

MR. YOUNGQUIST: Sha}l obstruct by disclosing.
who is to measure what constitutes the obstruction?
Suppose, for instance, 1t be said that his telling
his counsel what he testifled before the grand jury
i{s obstructing justice? It is up to him to determine
in his own mind, and he cannot ask his attorney about 1t

because he would have to disclose what happened, whe ther
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he 1s or is not obstructlng justice by disclosing some-
thing that he sald before the grand jury. |

MR. WAITE: Would not you have to leave 1t to
the court, just as you always leave the question about
obstruction of justice to the court?

MR. YOUNGUIST: That 1s the trouble, He
would not know whether & particular fact that he wanted
to disclose would be held to be obstructing justice or
not, and he cannot even ask counsel for advice about it,
because when he asks the question he has made the dis-
closufe.

MR. WAITE: Would not you have by implication,
1f we strike this out, that he may obstruct justice by
disclosing?

MR. YOUNGRUIST: If that be the consequence,
yes. I think there should be freedom on the part of

the witness to dlsclose; that there should not he a res-
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triction on the witness before a grand jury so severe that

he may not disclose.

MR. ROBINSON: What was sald and done in the
grand jury room?

MR. YOUNG JUIST: What was sald and done in the
grand jury room.

MR. MEDALIE: Mr. Chairman, we dlscussed that

very fully before, and I will only say in a few words wvhat
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1 saild on other occasions. An employee has & right to
come back and tell his boss; & fellow director has a right
to come back and tell his fellow director what has hap-
pensd. What has happened here is that people 1n close
nsersonal relations cannot tell each other what happened
before the grand jury when 1t 1is to their interest
and the interest of their business; everything they are
doing; they should know and exchange that information.

Now we have developed & notion about grand
jury secrecy that is really perfectly absurd. After
all, it is only an ingquiry made by a judicial body. The
secrecies are really for the protection of graand jurors,
explicitly for the protection ofpersons not indicted,
and supposedly also to prevent the escape of persons who
might know they are being iavestigated. Now in prac-
tice 1t is not so. In New York, for instance, there 1s
no prohibition in the statute on a witness telling what
nis testimony was before the grand jury. Nothing bad
has happened, and the pretense of this secrecy simply
produces a falsehood. The fact is there is not that
secrecy.

MR. HOLTZOFF: Question.

THE CHAIRMAN: You have heard the motion to
strike the sentence begianing in line 46. All in favor

say "Aye". (Chorus of "Ayes.")
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THE CHAIRMAN: All those opposed, "No".

(Chorus of "Noes.")

THE CHAIRMAN: The Chair is in doubt. All
those in favor raise their hands.

(After a show of hands the Chairman announced the
vote to be 11 in favor; 3 opposed.)

THE CHAIRMAN: It is carried.

Section ().

MR. YOUNGQUIST: I have not finished.

THE CHAIRMAN: I beg your pardon.

MR. YOUNGLUIST: I have a suggestion as to line
4qg, I suggest the substitution of "the attorney for the
Government” for "the United States attorney."

MR. ROBINSON: That was made again & discrimina-
tion to show the fact that really 1t was a place you
should not allow a special attorney or private counsel.

MR. YOUNG.UIST: A specilal assistant?

MR. HOLTZOFF: I think a speclal assistant ought
to be qualified to give the directlon.

MR. YOUNG.UIST: Anyone who acts as attorney for
the Government ought to have authority to do that or to
do with respect to the prosecution what the Unlted States
attorney should do.

MR. ROBINSON: You do not think the court should

have to say anything on that?
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MR. YOUNGQUIST: No. You should not need to
bother the court. Another suggestion I have 1is merely
cne of language. Ip jine 53 strike out “to the extent
that disclosure may be" and substitute the word "when".

MR, ROBIHSON: That 13 a good one.

THE CHAIRMAN: That, I take it, is accepted.

What is your pleasure with respect to the motion
directed to the words "the United States attorney"?

MR. ROBINSON: Apparently that vas received
too.

THE CHAIRMAN: Is there any objection? If
not, that will stand ¢changed by consent to "the attorney
for the Government."

Are you ready for a motion on (e) as amended?

MR. SEASONGOOD: I Just want to pbresent the ques-
tion which did come up in the Smith case: Suppose there
is something wrong or trouble that say the juror can
only give 1in a court proceeding. The trouble is that
you cannot have a court Proceeding unless You have some
basis to go on. That is, if Jyou would file a request
with the court and not have any evidence to support 1t.
In the Medical case they held that wag insufficient. 'The
odly way you can get 1t - you cannot llsten at the keyhole -
is from a juror as a basis for getting your motion to set

agide.
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THE CHAIRMAN: There 1s no 1imitation in
these rules against the clerk telling, is there, or
the stenographer?

MR. MEDALIE: I know what Mr. gseasongood has in
mind because there nas been experlence with that kind of
thing and there &re cases of motions made to quash on
the ground that things happened pefore the grand jury.

MR. SEASONGOOD: That 1is right.

MR. MEDALIE: The motion 1s based on investi-
gation maée after the 1ndictment has bsen found and the
defendants have been apprehended. And the cases that
deal with that hold that no harm is done by the Jjuror
telling because the indictment has peen found and the
defendant 1s apprehended and publlc interest 1s not
jnvolved. Therefore the attorney, OT his investiga-
tors, way g° around and interview the grand jurors and
use thelir affidavits that set forth what they were
told, and the grand juror nimself may make Sn affidavit.
Generally speaking that has been approved by the cases.

MR. HOLTZOFF: 1n the Sixth Circult that was
held to be contempt of court.

MR. SEASONGO0D: And in the Fourth 1t was not.

MR. DEAN: It depends somewhat on the particu-
iar oath the judze imposes, the caths belng different

in different jurisdictions.
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MR. WECHSLER: I assume this rule as drafted
would adopt the decision that held 1t to pe contempt
and reject the declsion that held it not to be contempl..

MR. SEASONGOOD: If there is anything wrong with
the jury 1t is an idle thing to say you have a remedy
in‘court, and the court can order 1t to be heard, because
in the Kentucky case they held unless you have something
to prove 1it, your motlon 1s no good.

MR. LONGSDORF: How often would that case arise?

MR. GLUECK: May I ask whether the wording in
line 43 1s broad eunough to permit counsel to interview
the grand jurors, "except when required or permitted in
the course of judicial proceedings”?

MR. HOLTZOFF: HNo, that would not include counsel.

MR. DEAN: How about 45?

MR. MEDALIE: If we strike this sentence then
we do not have the law as 1t appears in various district
decislions.

MR. HOLTZOFF: I think we ought to have a uniform
rule instead of letting the confusion that now exists
continue.

MR. MEDALIE: The only way we could carry out
the idea Mr. Seasongood has talked for is a provision that
a juror should make no disclosure as to anything said even

before or after the lndictment and the apprehension of the
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defendant except by direction of the court.

MR. SEASOHNGOOD: All defendants?

MR. MEDALIE: Yes.

MR. SEASONGOOD: I do not have any posk ive
opinion on it but I am presenting the question which is
a question in my mind.

THE CHAIRMAN: Your idea then 1is the remedy 1is
futile?

MR. SEAS0NGUOD: Yes, 1t seems Lo me S0C. That
is what they sald in the American Medical case. I pelieve
that was the case they said "We won't entertain a motion
to quash if you do not have any evidence to support it."

MR. DEAY: Isn't that argulng for putting in
a provision where you can request the court, without any
showing at all, Lo examine the transcript of the grand
jury?

MR. MEDALIE: But the court won't do it. The
tpanscript alone won't do because unscrupulous prosecutors
do things, and we had an assistant prosecutor 1in the
Esstern District here who used to, in intervals, walk up
to a juror and tell him a lot of things that were not in
therecord. You know he was the subject of comment 1in
another connection by the Supreme Court of the Unilted

States.

THE CHAIRMAN: Mr. Justice Stone.
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MR. MEDALIE: We are eantitled to protection
against suci people.

THE CHAIRMAN: Will somebody phrase thls 30 ve
can get 1t in the form of a motion and get the vote of
the Committee? |

MR. MEDALIE: May I take a try at 1it?

THE CHAIRMAN: Will you, please.

MR. MEDALIE: "No juror shall disclose the
testimony of wltnesses or anything said or Jone by a juror
during the proceedings before the flling of the indict-
ment and the apprehension of the defendants except when
required or permitted by the court.”

THE CHAIRMAN: Is that motion seconded?

MR. WECHSLER: I second 1t.

MR. SETH: I second it.

THE CHAIRMAYN: Is there any discussion?
MR. HOLTZOFF: Juestion.
who

MR. ROBINSON: Mrs. Peterson,has worked up on
the figures on this oath of secrecy points out that in your
comments on Rule 6, page 9, 1t is pointed out that no Act
of Congress has required it, but 1n approximately 33 of the
district courts such witnesses are required to take an
oath of secrecy.

MR. HOLTZOFF: Question.

MR. McLELILAN: I am stupid, pbrhaps, but I am not
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controversial about it. Do you mean to have 1% provided
in substance, by implication, that jurors are entirely
free tO tdik to thelir heart's content after the arrest

of the defendant?

MR. HOLTZOFF: Apparently that would be the
effect of this amendment.

MR. DEAN: That would be the effect.

MR. MEDALIE: 1 don't know what harm would come
of it. In view of the advantages 1 think that the shock
éf tradition cannot be very serlous.

MR. McLELLAN: That would be i1t effect, wouldn't
1v?

MR. MEDALIE: Tt would be its effect without
question The jurors should no longer pe told they should not

talk about what they said and found and heard, but they may

do it all they want to just as soon as the defendant is

arrested.

MR. WECHSLER: 1sn't this what we want. We do
not want jurors to talk about what has happened before
the grand Jury except in the rare instance where they

talk will reveal some 1mproprieties. There we do want,
or at least some members of the committee want, the juror
to be free to disclose 1mproprieties. Could not we draft

a pule in those terme 8O that the permissive disclosure

is only for the disclosure of improprieties. 1 am not

sure that that would be right.
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MR. McLELILAN: That would be quite difficult.

THE CHAIRMAN: May we lay this on the table and
3k the interested members to tackle it at lunch?

MR. MEDALIE: I am escaping at lunch for a little
while to keep an eagagement with which this sesslon inter-
fered.

MR. CRANE: So has the chairman and myself.

MR. MEDALIE: I trled to put it off but it was
impossible. I was supposed to be engaged all day but
I promised to be there for lunch.

MR. SEASONGOOD: Maybe Judge Mclellan and Mr.
Wechsler could draft something.

MR. WECHSLER: We could try it bsfore lunch,
Mr. Chairman, and if we get anything we will present 1it.

THE CHAIRMAN: We will pass 6(e) for the time
being.

MR. SEASONGOOD: May I just ask, is there any
reason why the Unlited 3tates attorney 1s allowed to tell
what took place in the grand jury room, or the interpre-
ter br stenographer?

MR. HOLTZO0FF: He 1s not.

THE CHAIRMAN: The rules are sllent.

MR. MEDALIE: They are silent, just like the
New York practice.

MR. BURN3: Has there been any attempt to deal
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with the problem of what the witnesses can discliose?

THE CHAIRMAN: That has been covered.

MR. SEA30:GO0D: There was & case where the
witnesses were sworn to secvecy and one told and I think
he was held in contenmpt.

MR. BURS5: Then there 13 a practice in some
districts to swear the witness to secrecy.

THE CHAIRMAN: Does anybody want to make a
motion so that the Committee can stari to work on 1it,
dealing with the stenograpner and the clerk and the inter-
preter and their sccrecy?

MR. MEDALIE: I thinxk you might look at the
statute 1n that coanecticn.

MR. SEASOHGCOD: I mean if you have secrecy why
not have complets secrecy. What is the point of having
some people belng avle to bisb and not sayoody else?

MR. WLCHSLER: The witness is a separate problem,
isn't he?

MR. MEDALIE: As far as witnesses are concerned
your maln laterest 1s there should not be wholesale publica-
tion and that it is noct given to the press. You don't
ohject to a witness coming and telling his wife what he
has bgen up against, or teliing his boss or his office asso-~
clates about the Llavesatigation concerning the conduct of

thelr office or tellling the lawyer. In other words, what
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we do not want is to have the thing get into the papers.
THE CHAIRMAN: All right. We will have all
phases of this gone into.
Now let us go on, if we may, to 6(f).
MR. HOLTZOFF: I move that i1t be adopted.
MR. YOUNGJUIST: Seconded.

THE CHAIRMAW{: All those in favor of the

motion say Aye'. (Chorus of "Ayes.")
Opposed "No. (No response.)
Carried.

Paragraph 6(g).

MR. HOLTZOFF: I have some verbal suggestions
as to line 60. I move the word "dismissed" be changed
to "discharged”, because my understanding is that the word
of art 1s "discharged” rather than "dismissed.”

MR. YOUNGJUIST: That 1s all right.

MR. WECHSLER: Yes.

THE CHAIMAN: That seems to be accepted.
And the heading &lso?

MR. HOLTZOFF: Yes, the heading also.
And the second sentence might have to read as follows:
"the tenure or powers of a grand jury shall not be affected
or limited by the expiration of a term of court.” This

does not change the substance. I think it just polishes

up the phraseology.
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MR. McLELLAN: Do we anywhere abolish terms of
court so far as criminal proceedings are concerned?

MR. HOLTZOFF: We do not abolish terms but we
have & rule to the effect that terms of court shall have
no significance as 1imitations on chenges.of time.

MR. McLELLAN: Why doesn't that take care of this?

MR. HOLTZOFF: I think perhaps the general rule
will take care of it but the reporter put thls sentence
in as & motter of precaution and I see no objection to 1t.
I am only suggesting polishing up the phraseology .

THE CHAIRMAN: 1t has been the subject of qulte
a bit of litigation, hasn't 1t?

MR. HOLTZOFF: It has been.

MR. ROBINSON: That 1s right.

MR. LONGSDORF: I just want to call attentlion to
the pending case of Evaporated Milk Assoclation v. Roach -
I forget the title of another case. They &are now on certio-
rari and there was a grand jury continued by order of ex-
tension after the term to complete unfinished business.
The objection was they tcok up new business that was not
even begun. iud in the Evaporated Milk case the program
1aid down by the grand jury was 30 vast I do not think it
eculd have beean accompllshed within eighteen months by
any grand jury. I just want the Committee to consider

in connection with 6(g) that state of affairs. We are
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going to have a decislion on that one way or the other.

MR. HOLTZOFF: That 18 on & different polnt.
6(g) will abolish the difficulty that arises about a grand
jury being allowed UO continue old matters but not start
nev ones. We fix an eighteen months' limitation for
all purposes.

MR. LONGSDORF: fYou put it in the power of the
court to decide any time pefore elighteenmonths?

MR. HOLTZOFF: Yes, elghteen months is long
enough for any grand jury.

MR. LONGSDORF: That 18 the point I want to

make.

MR. MEDALIE: Even the Dles Committee requires
renewal.

MR. WECHSLER: May I ask, Mr. Chairman, what
the point of this question in the Court's Memorandum
about United States vs. Johnson is?

MR. HOLTZOFF: I think that involved this ques-
tion of a grand jury's term being extended for the purpose
of continulng &an investigation once begun, and the ques-
tion in that case was whether the indictment resulted
from & new ilnvestigatlon or continuation of the old 1lnves-
tigation, and the first seatence of (g) will do awvay with
that difficulty and controvery cver that rather foollsh

polint.
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MR. WECHSLER: Thank you.

THE CHAIRMAN: You have heard the suggestions
of Mr. Holtzoff which I take 1t are acquiesced in. Are
you ready for the vote on 6(g) as amended?

MR. HOLTZOFF: Questlion.

THRE CHAIRMAN: All those in favor say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN: All those opposed say "No.”"
(No response.)

THE CHAIRMAN: Carrled. We will now go on
to Rule,7(a).

MR. HOLTZOFF: I note a verbal suggestion there. In
the first sentence the rule speaks of prosecuting an of-
fense and in the other sentence speaks of charging an of -
fonse. I think there ought to be uniformity and we want
to use "charge 1n each instance or "prosecute” .

I pather like tre word "prosecute" better than “charge",
so I suggest that the word “eharge"” be changed to "prosecute"
in line 5, line 7 and line 9. I make that motion.

MR. ROBINSON: May I state the reason for the
present form before you act. The court, a3 you will notice
in 1ts Memorandum, objected to the repetition there of
"geeusation” and sald the term "accusation might be open
to objection, and apparently indicated that the repetition

of the term "accusation” here would be objected to.
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Therefore the effort was made in the draftling of this
subdivision (a) to avoid any further criticism on the
ground of repeating the same term, whether 1t is "accusa-
tion" or "charge" or "prosecution,”" and it was felt that
it would be well not to use the same term all the way
through.

Further, the term "prosecute” is used in line
3 because it 1s thought that it would be well to have a
general sentence at the start. In other words it dif-
fers, you notice, from the second sentence, the third
and the fourth, but particularly the second and third,
where it is general, and the second and third are specific,
and they deal with certain types of offenses. And the
third point is that we not overuse the word "charge"
because sll through this draft we have had to watch the

' as

difficulty of the double use of the term "charge,'
conflicting with the court's charge to the jury.

MR. HOLTZOFF: That 1s why I suggested the word
"prosecute".

MR. YOUNGJUIST: I think there is a slight dis-
tinction between the use of the verb in the flrst instance
and the verbs in the others. We are seeking in the first
one of the entire course of the prosecution, a blanket

term. Later although the form of the sentence 1s the

same, you are talking only about the document by which
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the offense, or the contents of the documeat, bY which
the offense 18 charged.

MR. WECHSLER: That is true. Aren't ve later
also speaking of whether you begln by indictment or infor-
mation? In the second sentence of (a).

MR. YOUNGJIST: As I say, the difference 18
very slight but ] think there is & difference sufficient
to justify the distinction.

MR. HOLTZOFF: Here they are the same and 1 do
not understand that the court's comment objected to the
uniformity but objected to the word "accuse.

THE CHAIRMAN: You have the questlon, gentlemen.
It is a matter of your preference for "eharged' or 'prose-
cuted." All those in favor of the motion say "Aye."

(Chorus of "Ayes.')
All those opposed say "No".
(Chorus of "Noes.")

The Chair is 1o doubt. All those 1in favor
raise thelr hands.

(After & shov of hands the Chairman announced the
vote to be 3 in favor and 7 opposed.)

The motlion 18 carried, 3 to 7.

MR. WECHSLER: I would like to move & substitute
for T(a). It is set forth in the Memorandum and 1t 18

intended to do no more than to make it simpler reading.
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MR. YOUNGJUIST: May I ask a questlon. You
changed the word "charged" to "prosecuted” throughout,
is that 1t?

MR. HOLTZOFF: Yes. Mr. Wechsler, before a
vote is taken on your substitute, I wonder if you do not
vant to strike out the words "hard labor” because &t
present & person is not sentenced to imprisonment at
hard labor.

MR. WECHSLER: Sure.

MR. HOLTZOPF: Before you do that I thought you
might want to perfect your own substitute.

MR. WECHSLER: If that gets me in trouble on
that i{ssue I would rather have that a change later.

THE CHAIRMAN: Mr. Wechsler's draft 1s in the
comment on Rule 7.

MR. WECHSLER: All I say is that it says eatirely
the same thing 1n less cumbersome language.

THE CHAIRMAN: This comment to Rule 7 1s made
a separate memorzaduam of coimmeant of the members of the
Committiee.

M?. WECHSLER: I change that "charge" to "prose-
cute" in every lastance.

THE CHAIRMAN: It reads "Offeuses shall be prose-

cuted in the distrlct court by indictment or by informa-

tion as provided by these rules, Bxcept as provided
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in section (b) of this rﬁle, an offense which may
be punished by death or imprisonment for a term
exceeding one year at hard labor shall be prosecuted
by indictment or by information.”
That is proposed as & substitute for the present
7(a). Are you ready for the question?
MR. MEDALIE: You want to take it all together,
don't you?

MR. HOLTZOFF: Before we take a vote on it I
think ve ought to strike out "at hard labor.”

MR. WECHSLER: That 1s sall right vith me.

THE CHAIRMAN: By consent "at hard labor" 1is
stricken from the substitute rule proposed.

MR. YOUNGRUIST: May I ask the purpose of the
motion? I pather like this form which sets out seriatim
what may be done under certalin circumstances and how 1t
shall be done.

M. WECHSLER: And in ansver to your gquestion,
I felt that the form as 1t was vas cumbersome and I tried
to get brevity and if I have lost clarity my purpose
failed, but I thought I could get equal clarity without
having to repeat & couple of times the point of walver.

MR. REBINSOR: Do you think 1t is specially
good to start a sentence "Except &8 othervlse provided"?

T have tried to avold & statement in our rules by the "ex-
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cept" clause.

MR. WECHSLER: I do not share Lhe antipathy to
that form but I would be willing to transpose that clause
to the end.

MR. YOUNGLUIST: I aote there 1s only one refer-
ence to walver of indictment and that is in lines 7 and 8.
I do not think 1t is lmportant.

THE CHAIRMAN: You have the motion, gentlemen,
which is to approve Mr. Wachéler’s substitute 7(a).

All those in favor of the motion say "Aye".
(Chorus of "Ayes.“)
All those opposed say "No."
(Chorus of "Noes. ")

The Chair is in doubt. All those in favor raise
their hands.

[After & show of hands the Chairman announced
the vcbe to be 4 in favor and 11 opposed.)

THE CHAIRMAN: The motlon 1s lost.

MR. MEDALIE: I unlerstand then that on line 7
of Rule 7(a) "or at hard labor"” zoes out?

THE CHAIRMAY: By coasent.

MR. HOLPZOFF: No. "or at hard lapor" 1s all
rignt.

MR. GLUECK: "at hard labor.” Isn't that

the same thing?
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MR. MEDALIE: I thought that that wvas accepted.

MR. HOLTZOFF: But there are some statutes, very
old, which prescribe & sentence of imprisonment at hard
labor. In the Wilson c&sé, the Supreme Court held --

MR. MEDALIE: I know that. But we do not have
hard labor any more in any jall that 1 know of in all the
United States.

MR. HOLTZOFF: 1 know, but the statutes provide
for it in some cases.

MR. ROBINSONW: And the Supreme Court decision
in the Wilson and Moreland casesd --

MR. DEAN: Did the statute provide for it 1in
any cases where the sentence could have been less than
a year?

MR. HOLTZOFF: 1 am not sure.

MR. MEDALIE: If the Supreme Court approves of
this they will et pid of this fiction.

MR. GLUECK: I think that is a good argument;
that it ought to ve put into the commentary. We ought
to refer to the Moreland case and the Wilson case and the
actual practlces in Federal prisons and indicate why that
was taken out.

THE CHAIRMAN: Are you moving to strike out
"op at hard labor'?

MR. MEDALIE: Yas.
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MR. YOUNG.UIST: I second the motion.

THE CHAIRMAN: All in favor of the motion to
strike in line 7 the words "or at hard labop" say "Aye."

(Chorus of "Ayes')
All those opposed sat "No.”
(No response.)

THE CHAIRMAN: Carried. Are you ready
for the moticn on T{e) as amended?

MR. ROBINSON: Muy I have it read?

THE CHAIRMAN: Just strike out the words "or at
hard labor.”

MR. BURNS: And every time "charge" appears
change to "prosecute.”

THE CHAIRMAN: That ié right. All those 1in
favor say "Aye".

{Chorus of "Ayes.")
THE CHAIRMAN: All those opposed say "No."
(No responss.)

THE CHAIRMAN: Carried.

MR. McLELLAN: I do hate to hold you up. I dia
not vote 1n favor but I want to ask ons question: do we
by this vote we have just passed lmpliedly change the law
as to what 1s an infamous crime?

MR. 3ETH: We do.

MB. McLELLAN: We know we are doing that?
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MR. GLUECK: VYes.

MR. MEDALIE: It 1s agreed we are changing it.

MR. DEAN: At the present time it would be infam-
ous 1f you had a sentence over one year imprisonment
at hard labor. A3 & practical matter you cannot sentence
& man at hard labor because of the Federal penltentiary
8ystem which does not have hard labor, and in the absence
of showing somewhere that makes 1t possible to confine a
man for less than a jear we would have no situation where
2 man was even puanished at hard labor unless it was more
than a year so ve are saved by just saying imprisonment
for more than a year.

MR. McLELLAN: It is still true, isn't it,
that under some of the statutes there 1s a provision for
imprisonment &t hard labor?

MR. DEAN: That 1is true.

MR. HOLTA4OFF: Yes, that 1is true.

MR. McLELIAN: And there are decislons to the
cffect that no matter whether a year punishment or not,
1f punishable at hard labor you have a crime that is infam-
ous, and we have 1n connectlon with that the constitutional
provision regulring an indictment.

MR. DEAN: Right.

MR. McLELLAN: Ian the case of a »rosecution for

an infamous crime. i we know what we are doing, I have
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no objection.

MR. GLUECK: Of course, Judge, there may be
other consequences of conviction for an infamous crime
apart from the question of indictment. I do not know
whether anybody has explofed that.

MR. HOLTZOFF: I belleve there 1s. The only
distinction 1s as to prosecution by indictment or informa-
tion.

MR. GLUECK: 38uch, for instance, time off for
good behavior.

MR. HOLTZOFF: It is the same. That depends on
the length of the sentencs. I think it would be safer
if we left those words in.

MR. LONGSDORF: Is 1t the understanding of
the Committee that section 5041 would be superseded by
this rule?

MR. DESSION: There is a possibility here:

I think 1t 1s possible this is overruling the ma jority
in the Moreland case.

MR. HOLTZOFF: Yes.

MR. DESSION: You remember that case where a six
months' sentence to the workhouse was held by the majority
to be hard labor. I do not think the case 1s much good
today.

MR. WECHSLER: BSuppose Congress passed a statute



311
38mh

tomorrow providing for punishment at hard labor.

MR. McLELLAN: That is my point. What harm
can the words do 1n there and they might be of importance.

MR. HOLTZOFF: I move to reconsider the motion
by which we struck it out.

MR. DE38ION: Maybe we ought not to strike it
out, but could we not put in & phrase something like that
of"infamous punishment.'

MR. HOLTZOFF: No, you leave it wide open then.

MR. MEDALIE: The Supreme Court made quite a
mess of this as a matter of fact; that case from the dis-
trict, selling the unused portion of a railroad ticket,
300 U. 8. y ,

ALY

MR. HOLTZOFF: The Clolands case?

MR. MEDALIE: That is right. It was three
months or & fine, I think that was the penalty, and they
went lnto a great discussion to the effect that you did
not need a jury trial in many crimes even if the penalty
was & public whipping, or standing in the stocks, and
things of that sort. Well, frankly, those decisions
are just a lot of aonsense if you deal with it in the
terms of the particular kind of penalty, unless you declde
once and for all you are dealing with that term.

MR. HOLTZOFF: But that related to & jury trial.

MR. MEDALIE: That is right, but they said it
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is a petty offense and therefore it cannot be an infamous
erime; you might stand in the stocks for being a common
scold, yet you do not call that an infamous crime.

Really I d4id not mean that personally.

THE CHAIRMAN: The motion to reconsider has
been made‘and seconded. Are you ready for the question?

All in favor say "Aye".

(Chorus of "Ayes.")
THE CHAIRMAN: All those opposed say "No."
(No response. )

THE CHAIRMAN: Carried.

MR. McLELLAN: I did not vote.

MR. YOUNGUIST: I did not elther because 1 did
not kaow.

THE CHAIRMAN: The questlon 1s now before us
again.

MR. CRANE: I think there is quite a little in
what the Judge says. The statute prescribes what the
crime is and ve cannot say what 1t may be. We simply say
what that statute Says.

MR. ROBINSON: I am thinking about fifty rules
at11l ashead and 1f we stop to consider present legislation
very extenslvely ve won't get along very faat.

THE CHAIRMAN: Is there a motion to reconsider?

MR. SETH: I move that the words be restored.
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MR. CRANE: I second the motlon.

THE CHAIRMAN: All those in favor say "aye."

(Chorus of "Ayes. )
THE CHAIRMAN: Qpposed "No."

(Chorus of "Noes.')

THE CHAIRMAN: The mobtbion seems to be carried.

The motion 1s carried.

All those in favor of adopting Rule 7(a) as

presently amended 8ay Aye."

(Chorus of "Ayes. ')

THE CHAIRMAN: All those opposed 8ay "No."

(No pesponse. )

THE CHAIRMAN: Un&nimpusly carried.

Are there any suggestlions od Rule 7(b)?

MR. HOLTZOFF: Mr. Chairman, I rather like the

substitute suggested DY Mr. Wechsler. The substltute reads:

"an offense not punishable by death may be

echarged by jnformation 1if the defendant being repro-

sented by counsel wailves indictment."

THE CHAIRMAN: Mr. Holtzoff moves and Mr. Wechs-

Iis there &any discussion?

ler seconds tne substlitute.

MR. SEASONGOOD: Are you golng to use the same

lamguage , "prosecuted” instead of "charged"?

MR. HOLTZOFF: That ought to be
The peason for changing " prosecu-

"prosecuted."

MR. ROBINSON:
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tion" is you may have to g0 pefore Congress, and with
our using the same term throughout, the same word, prose-
cute, prosecute, prosscute, they will think that we are
inaugurating & series of persecutions.

MR. YOUNG.UIST: I think there 1is a good deal
1n that. And yel, without further reconsideration of
7(a) the appropriate way to deal with 1t is, when you are
speaking of the proceeding as & wvhole, to use the word
"prosecute" as 1s done in line 3, and should also be done
in line 9, but where you are talking about the form of
the document Dby which you stari it, you ought to have
"oharge. "

MR. GLUECK: I move that 1t be left to the Com-
mittee on Style.

MR. MEDALIE: Don't leave too much to the Com-
mittee on Style.

MR. GLUECK: That is the sort of problem they
should conslder.

MR. WECHSLER: Why not use the word "jnitiate"
instead of "prosecute” ?

THE CHAIRMAN: We should use & word of art 1f
one 1s avallable.

Gentlemen, the words "prosecute” or "oposecuted”
are embodied in 7(a). Now once you take them cut the

Committee On Style would pave no authority, after you taks



315
42m h

take them out, to put them in.

Now unless there is a motion to reconsider,
and we are now on 7(b), the substitute motion of Mr.
Wechsler, It has been amended and the amendment has
been accepted by the maker of the motion and the seconder
to use the word "prosecute’ 1ln the second line. Are
you ready for the motion?

MR. HOLTZOFF: Question.

H

THE CHAIRMAN: All those in favor say Aye.
(Chorus of "Ayes.") ‘
PHE CHAIRMAN: Opposed, "No."
(No responss.)
THE CHAIRMAN: Carried.
1h MR. YOUNG,UIST: Just a minute. Will you read 1t?

MR. WECHSLER: "An offense not punishable by
death may be prosecuted by information if the defendant
being represented by counsel waives indictment."

MR. CRANE: Is this a substitution?

THE CHAIRMAN: Substitution for 7(b). The

motion is carried, I belileve.

MR. HOLTZOFF: Yes.

MR. WECHSLER: Mr. Chairman, Mr. S3eth ralses

a question of substance which I think warrants attention.
Should not the waiver of indictment have to be in writing?

MR. HOLTZOFF: Isn't it better to leave that
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open?

MR. WECHSLER: I do not kaow.

MR. HOLTZOFF: Oordinarily it would be 1n writing,
of course.

MR. DEAN: I think in view of the split of the
court itself on the whoie subject of walver & couple of
months ago it behooves us to take every precaution.

1 am for putting 1t in writing.

THE CHAIRMAN: Is the motion made?

MR. WECHSLER: I move, Mr. Chairman, to change
it to read:

"an offense not punishable by death may be
prosecuted by jnformation 1f the defendant belng
represented by counsel walives indictment in writing."

MR. DEAN: Seconded.

MR. HOLTZOFF: 'in writiog walves indictment"?

MR. WECHSLER: I would rather have 1t as read.

I think my ear responds better to "walves jndictment in
yriting, but I do not care what the order 1is.

THE CHAIRMAN: You have heard the motion. All
those in favor say “Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN: Carrled. I take it that 7(D)



317
1nk4

is then accepted &s re-amended.

MR. WECHSLER: Mr. Chairman, I have & question
on (a) and (b). We have in no way provided thal an
information may be f1led only by the attorney for the
Government. I ask the question whether it 1s necessary
so to provide, assuming that that is what we mean.

MR. HOLTZOFF: I do not think it is, because
there is no such thiong as & prosecution in a district
court except by the Government.

MR. WECHSLER: But that {s what we do not want
to change.

MR. HOLTZOFF: We do not want to change?

MR. WECHSLER: No. The reason why that is not
tpue now is that the statute in 1ts provision for informa~
tion speaks of an information filed by the attorney for
the Government; doesn't 1t?

MR. HOLTZOFF: I do not recall that.

MR. WECHSLER: Well, I am not sure elther.

And this difflculty that occurred to me could be easlly
met by inserting the words "piled by the attorney for the
Government."

THE CHATRMAN: We have no private informations
in any State, have we?

MR. WECHSLER: I am not sure about that.

MR. ROBINSON: Flled just by an individual?



105 318

THE CHAIRMARN: Yes.

MR . ROBINSON: Oh, yes. Indiana has 1t.

MR. MEDALIE: What happens? Does the court have
to approve it?

MR. ROBINSON: FWo.

MR. HOLTZOFF: who tries the case for the prose-
cution?

MR . ROBINSON: The prosecutor.

MR. HOLTZOFF: Suppose he does not approve of
the prosecution?

MR. ROBINSON: Well, 1t 1s approved by the
prosecutor, of course. The information 18 gigned by &
Jsrivate individual.

MR . HOLTZOFF: Yes, but the prosecutor has to
approve it.

MR. WECHSLER: What do we want on that? May &
private individual under our rule file the informatlon
with the United States attoraey?

MR. McLELLAIN: There 18 some thing there vhich
sgems to me of some consequence . We have had & practice
right along that even the United States attorney could
not file an informatiou until the court approved it.

MR. DEAN: That 1s truey; 1in several districts
they won't let you flle it.

MR. McLELLAN: I am not sure that that would not
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be & good thing.

MR. HOLTZ0FF: May I ask a questlon, Judge:
granting leave to flle an information - 1s that a pro
forma matter with the court, or does the court go into
the matter?

MR. McCLELLAN: Some courts take the informa-
tion when presented and read it and see what it 1s about,
and then write on 1t "This may be filed.”

MR. ROBINSON: We have tried to make a survey
of the various districts cn that, Judge, and our bellef 1s
that the majority would be the other wvay. In many dis-
triets the approval of the court 1s very much a formallity.

MR. DESSION: But not everywhere, Jim. In some
districts it is pro forma; in others there is a real
showing.

MR. MEDALIE: I do not think judges have any-
thing to do with the initlatlon of any cases.

MR. YOUNGQUIST: In our State an information may
be filed only by leave of the court. I suppose the pur-
pose of it 1s to protect & defendant from prosecution by
one individual and prosecuting attorney in & case the
court thinks ought to be submlitted to the grand jury. I am
assuming that is the reason for it.

THE CHAIRMAN: Well, we have two specific ques-

tions here: it 1s Mr. Wechsler's motlon that private informa-
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tion be tabooed. Can we have & vote on that ides,
getiing the language later?

All theose in favor of that motion say "Aye".

(Chorus of "Ases.")
THE CHAIRMAN: Opposed, "No.”
(No respoase. )

‘PHE CHAIRMARN: Unanimously carried. That will
go to the reporter for drafting.

Now may we have & vote on Judge Mclellan's
suggestion that information should not be filed without
the consent of the court, getting language appropriate
to that later. All those in favor of that motion
say "Aye."

(Chorus of "Ayes. )
THE CHAIRMAN: Opposed, "No."
(Chorus of "Noes.")
THE CHAIRMAN: The Chalr is in doubt. All those

in favor raise hands.
(After a shov of hands the Chairman announced
the vote to be 9 in favor; 6 opposed.)
THE CHAIRMAN: The motion 1s carrled.
That would be part, I takejt, gentlemen, of this 7(Db).
MR. MEDALIE: You can put the language in now.
You do not need to leave it.

THE CHAIRMAN: I think we can let 1t go.
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Are there any suggestions on Rule 7(c)?

MR. HOLTZOFF: On line 23 the word "and" I
suggest should be "or", and I so move.

MR. WECHSLER: What 1s 1t?

MR. HOLTZOFF: On line 23 the word "and" I
suggest should be "or".

MR. YOUNG)JIST: I have the same comment.

MR. ROBINSON: I wonder why we left 1t that way
the other time.

THE CHAIRMAN: If there 1is no objection, that
wlll be the order. Any other suggestions?

MR. YOUNGJUIST: Ves. I think 1n llnes 138
and 19, at the end of line 13, there sholld be substituted
the word '"matter" for "allegation™. Those are not
allegations at all.

THE CHAIRMAN: Any objectlon? (3 response.)

That will stand.

MR. YOUNGJIST: And ia line 19, referring back
to 16, we have "and definite statement of the essential
facts constituting the offense charged." I would sug-
gest that line 19 read "not necessary to such statement.”

MR . HOLT7OFF: That is a good idea.

THE CHAIRMAN: Apny objection to that?

(No responss.)

THE CHAIRMAN: Is there anything else, gentlemen?
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MR. SEASONGOOD: Did ve decide atl line 27,
the way it 1s written there, that you could omit the
eitation if it did not prejudice the defendant? It
gseems kind of futile to me to 88y that you sho.ld have
the customary citation.

MR. ROBINSON: Those &re the words of Draft 5
as ve decided before.

MR. HOLPZOFF: That matter vas debated &b
length, Mr. geasongood, if sou recall, in connectlon wvith
Draft 5, and that is the way 1t was agreed upon. The
objection was made at that time --

MR. SBASONGOOD: Was there 8 division of opinion
at any time?

MR. DBAN: Pretiy sharp. We thought we might
help the thing along & little in the form here indicating
the cltation of the statute as the petter practice.

MR. HOLTZOFF: Under existing law we do not have
to elte statutes 1ln the indictment.

MR . SEASONGOOD: T thought, with all these regu-
jations and rules and everything that makes one & ecriminal,
vwhy don't they tell him vhy he is & criminal? What is the
difrficulty?

MR. MEDALIE: The Government does not know.

MR. SEASONGOOD: 1 do not want to protract the

thing, but I Just move to strike the words "or 1ts omission”
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in line 27.

THE CHAIRMAN: The motion 18 to strike the
words in line 27, "or 1ts omission’.

MR. BURNS: Seconded.

THE CHAIRMAN: All those in favor say "Age."

(Chorus of "Ajes.")
THE CHAIRMAN: Opposed, "No."
(Chorus of "Noes.")

THE CHAIRMAN: A show of hands is called for.
All those in favor of the motion say "Aye."

{After a show of hands the Chairman announced
the vote to be 7 in favor, 8 opposed.)

THE CHAIRMAN: Lost.

MR. LONGSDORF: Mr. Chairman, isn't our 4iffi-
culty very largely in the use of the word "shall" in line
24, and then the negation of 1t in line 27?  Suppose we
change the word "shall" to "should". The civil rules have
the same language.

MR. HOLTZOFF: 1 move we adopt --

MR. YOUNGQUIST: Alex, wait a minute. I have
another suggestion: in lines 29 and 30 1 move the striking
of the words "if the proceeding was in fact supported by
a statute, rule, regulation, or other legal provision.”

MR. MEDALIE: I second the motlion.

MR. YOUNGUIST: It seems rather absurd to
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state it must be supported by such a thing.
MR. MEDALIE: And strike out the word "and"
on line 31.
MR. YOUNGQUIST: Yes.
THE CHAIRMAN: All those in favor of the motion
say "Aye."
(Cnorus of "Ayes.')
THE CHAIEMAN: Opposed,’no."
(No response.)
THE CHAIRMAN: Are there any other suggestions?
MR. ORFIELD: In line 16, I move that the word
"oritten” be incorporated before "statement". I think
it ought to be clear that the indictment or information
be in writing. Even though 1t has always been the rule,
I think it ocught to be stated expressly.
THE CHAIRMAN: What line 1s that?
MR. ORFIELD: That is line 16, - "and definite
written statement’.
THE CHAIRMAN: All those in favor of the motlon
say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No respoase.)
MR. HOLTZOFF: Mr. Chairman, I move %o adopt

Rule T(c) as amended.
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MR. WECHSLER: I have still got 2 problen,
Mr. Chalrman. We do not say anything about what the
form of an information 1s. I mean, 13 1t to be supported
by the official oath of the United States attorney Or
by the attorney for the Government?

MR. HOLTZOFF: Of course, the present rule is
that you do not have to have &n oath to your information
unless you are going to ask for a warrant. If you are
going to ask for & warprant on 1t, why then you have to
show probable causs by affidavit.

MR. WECHSLER: But this involves an extenslion
of the use of informations.

MR. YOUNGQUIST: We provide that & warrant may
be issued upon the filing of an information, do we not?
We give an i{nformation the same dignity as an indictment.
Why call for an oath on the informetion? I never heard
of an oath on the {nformation. That simply 18 an
information signed and filed by the prosecuting officer.

MR. WECHSLER: I will withdraw 1t.

THE CHAIRMAN: All those 1in favor of Rule T(ec)
as amended say "Aye."

(Chorus of "pAyes.")
THE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried.
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Any suggestions on 7(da)? 1f not, a&ll those in

favor of T(d) say"Aye."

(Chorus of "Ayes.")

MR. LONGSDORF: Wailt a minute, there 1s some-

thing there. Suppose 1t is moved to strike a surplus-
and the eourt grants the motion and there is a mis-

age,
take, isn't the indictment amended thereby?

MR. DEAN: You mean strike some thing other than
surplusage?

MR. LONGSDORF: Yes.

MR. HOLTZOFF: I think this was discussed at

great length in every draft we had, and we all felt
there ought to pe provislon for striking surplusage.
MR. DEAN: It would be error for the ¢

thing other than

ourt to

so amend the indictment 1f 1¥ struck any

surplusage.

MR. YOUNGQUIST: He would Dbe exceeding his

pover under the rule.

The Judge 18 going to have to use his

MR . DEAN:
pencil on the indictment very carefully-

THE CHAIRMAN: All those in favor of 7(d) say
“Aye ‘N

(Chorus of "syes.")

o

oHE CHAIRMAN: Opposed, "NO.

{No pesponse. )
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THE CHAIRMAN: Unanimously carried.

Any suggestions on 7(e)?

MR. SEASONGOOD: The word "thereby in line
39 should be stricken because 1t has no antecedents.

THE CHAIRMAN: Any objection? If not, "“thereby"
1s stricken 1in 1ine 39.

Any other suggestion? (No response.)

All those in favor of 7(e) as thus amended
say "Aye."

(Chorus of "ayes.")
PHE CHAIRMAN: Opposed, "No."
(No response. )

THE CHAIRMAN: Carried. Rule 3(a).

MR. HOLTZOFF: Mr. Chalrman, &3 to Rule 3(a),
1 move that we strike from lines 3 and 4 the words --

MR. MEDALIE: Excuse me. 3omething just occurred
to me. I was just telllng Mr. Wechsler something that
1 remember twenty-five years ago. A man has a right not
to be prosecuted by & false allas.

MR. YOUNGQRUIST: By a vhat?

MR. MEDALIE: By a false allas, calling & man
"John Jones, also Known as'Mike the Slugger'". He is
' not known a&s "Mike the Slugger.  He 1is entitled to
protection against that. I think we ought %0 make provi-

sion for such correction.
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MR. DEAN: Isn't that surplusage?

THE CHAIRMAN: Is it common?

MR. MEDALIE: It is notuncommon.

THE CHAIRMAN: Isn't that surplusage?

MR. MEDALIE: It is not surplusage because you
are supposed to describe & person by his name. The word
"alias" simply means otherwise. He could have either
of those names. A man might be known as John Smith or
as Joe Brown.

MR. YOUNGQUIST: Georée, why wouldn't it be sur-
plusage if one name sufficiently identifles him?

THE CHAIRMAN: Wouldn't any judge strike that
out as surplusage?

MR. MEDALIE: I do not know whether he would
call it a surplusage. He would say that 1is descriptive.
He can't interfere with the description.

THE CHAIRMAN: We might just as well say "John
Jones, the dirty dog."

MR. MEDALIE: That is exactly what the indict-
ment states, and that is what 1t Is intended to state.

In setting forth allases that is all they intend to imply.

MR. DEAN: The only other remedy would be to have
1t not read to the jury.

THE CHAIRMAN: Well, 1t gets in the paper anyhow.

MR. MEDALIE: Well, most indictments do not get
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into the newspapers. Most {ndictments are never heard
of except around the court house, but it 1s very import-
ant to the defendant that twelve people should not hear
this kind of thing. He would like a trial on what

he did and not on what the district attorney says 1is

his name. |

MR. DEAN: I think that would be surplusage.

MR. YOUNGRUIST: I doubt, Mr. Chairman, that
that is & sufficlently widespread evll to justify saying
anything about 1t in the rule.

THE CHAIRMAN: Couldn't that be covered by &
note?

MR. MEDALIE: All right, & note could do 1t.

MR. HOLTZOFF: 1 think that evlil is limited to
the Scuthern District of New York.

MR. MEDALIE: 1Is 1t?

MR. HOLTZOFF: Yes.

MR. MEDALIE: It is most widespread. A young
district attorney who does not get a chance to throw in
an alias here and there 1s & bitterly disappointed person.

THE CHAIRMAN: All right. Someone had a sug-
gestion on 8(a).

MR. HOLTZOFF: I move that we strike out from
lines 3 and 4 the words "4n a separate count for each

offense." yow this really 1s & substantlve change.
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My point in maklag this motion is this, that 1f wve leave
out th;se wvords we would abolish all the abstruse learning
that has accumulated through the years on the question
of duplicity. Whether you can set forth two of fenses
in the same count, or whether you must have them in sepa-
rate counts, - it is really needless so far as the pro-
tection of the defeandant 1s concerned; but in years past )
the books have been full of 1t on the question of égégllﬂﬂl
cteney. It 4is immaterial, I think, whether you joln
offenses in the same count or whether you set them forth
in separate counts.

MR. WAITE: If we merely strike out the words
"4 8 separate count,” that does not mean that they may
ve put in a single count. I would just leave the matter
open.

MR . HOLTZOFF: I would be willing to go still
further and provide that they may be put in a single count.

MR. WAITE: I do not know & blessed thing about
this. I haven't any cholce, but I do not think that would
solve 1t.

MR. HOLTZOPF: I think 1t would. It would then

read: "Two or more offenses may be charged in the same

1ndictment or information if the offenses charged,"

MR. WAITE: Then the court would have to fight 1t
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out as to whether 1t would be in separate counts or not.
I think we ought to say 1t one way or the other.

H%. HOLTZOFF: But my point is this: suppose

Pl

e
they areﬁin separate counts; suppose there is & question

as to whether they are separate offenses; then 1f you
have this requirement, you have got an old-time contro-
versy as to whether your i{ndictment 1s duplicitous some-
how - something that does not concern the defendant's
real legitimate interest, but may be getting him involved
in a technicality. Wwhat difference does 1t make
whether they are in & separate count or not?

MR. ROBIN3ON: I might say that Mr. Holtzoff
raised this point with me several months ago when I sent
him the rule. As you know, our method of working in
Washington 18 to send coples of the rules to all who are
. actively interested in them; and coples vere sent to Mr.
Dession and Mr. Holtzoff; and Mr. Holtzoff immedlately
ralsed that point. This was, 1 suppose, about two or
three months &go0.

Now I have made & very careful examination of
all the cases that I think are the leadlng cases oOn the
subject - that is a pather broad statement but I really
made it with the assistance of a research assistant -
and it seems to me that the words are not necessary.

I would be glad to give you a brief on that, and I would
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1ike to refer you to the notes which are quite exten-
give and clite the authorities. Mr. Holtzoff was under
the impression, he told me, at our previous meeting -
you correct me, Alex, if I am wrong --

MR. HOLTZOFF: I just wvant to say before you

proceed that mentative Draft No. 5 did not have these

words 1In.

MR. ROBINSON: That is right.

MR . HOLTZOFF: These words were put in --

MR. MEDALIE: Wnich words?

MR . HOLTZOFF: "in a separate count for each
offense."”

MR . ROBINSON: That {s vhat I was leading to,
Alex. You called attention to it and said that by leav-
ing them out you thought the Commlittee abolished the
defense of dupliclty. I did not think 1t did asnything
uf the kind. T thought 1t would be very poor to throw
into the same count rape, migratory birds, arson, and
things like that.

MR. McLELLAN: pldn't you find that there was
responsible authority to the effect that if two single
offenses were charged in the same jndictment, that the
indictment was bad?

MR. ROBINSON: Yes. In the notes you will find

an abundance of authority.
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MR. HOLTZOFF: That 1s what I want to do
away with. I want to do away with the rale.

MR. McLELIAN: Well, I do not want a man to
be put on trial oa one count of an indictment that con-
tains numerous offenses. When the jury finds him guilty,
vhat do they find him guilty of?

MR. WAITE: W“e have got to say 018 thing or
the other, Mr. Chalrmaa. Either we have gol Lo say
that they may both be in one count or they must be in
separate counts. It seems to me the only way we can
say 1t is that they be in separate counts.

MR. McLELLA¥: Of course, Mr. Walte, I agree
with you that i1f you take out the words "in a separatle
ecount for each offense," the law still 1s that you cannot
put two offenses in the same count.

MR. WAITE: But we are drawing pretiy liberal
rules, Judge, SO 1o United States attorney can throw three
or four offenses into one count.

THE CHAIRMAN: We have the question.

MR, WAITE: I move that (a) be adopted as 1is.

MR. DESSION: Before we vote, let me point out
one practical difficulty about Alex's suggestion. If
you adopt that you might not be able 1o avoid charging
more offenses, 1f you wanted to. You might need to

mention overt acts to define your conspiracy.
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MR. HOLTZOFF: You could say, in the process
of carrying out the conspiracy the following overt acts
were committed. That would be clearly one offense.

MR. DESSION: I am not so sure.

THE CHAIRMAN: I understand the motion 1s mede
and seconded to adopt Rule 8(a) as set forth. All
those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, No."

(No response. )

MR. YOUNGQUIST: Mr. Chairman, I call attention
to the fact that Alex overlooked the word "charged" in
line 2, which I think is a perfect example of the proprely
of its use.

MR. ROBINSON: That is right.

THE CHAIRMAN: All right. Are there any sugges-
tions on Rule 3(b)?

MR. WECHSLER: Mr. Chairman, I nave a gquestion
I would like to put. Is there any provision that authorizes
the court to provide for separate trial?

MR. HOLTZOFF: Yes.

MR. WECHSLER: I know there is where there are
gsoveral defendants, put where there is one defendant, to
split an indictment into many counts?

MR. HOLTZOFF: Yes.
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MR. WECHSLER: Where 1s that?

MR. ROBINSON: 13 and 14. I suppose 14 1s
what you are referring to.

THE CHAIRMAN: Are there any suggestions on
8(v)?

| MR. HOLTZOFF: One verbal suggestion. Iu line

13, strike out the last word on that line, the word "a”
and substitute the words "one or more."

MR. ROBINSON: I think that is right. That is
in line with our action yesterday.

THE CHAIRMAN: If there 18 no objection, that
will be done.

MR. SETH: What was that?

THE CHAIRMAN: "one or more" at the end of
1ine 13 in place of "a',

If there are no further suggestions, all in
favor of 8(b) as thus amended say "Aye."

(Chorus of "Ayes.")
THE CHAIRMAN:  Opposed, "No."
(No response. )

THE CHAIRMAN: Unanimously carried.

MR. SEASONGQOD: In the Court's Memorandum they
pefer to Rule 8. Has there been any study of the abuse
of indictments drawn with an excessive number of counts?

Have we sufficleatly considered thelr complaint or sugges-
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MR. ROBINSON: We made & careful study of that.
I think that is mentioned in the notes, Mr. Seasongood,
the reporter's memorandum.

MR. SEASONGOOD: Well, 1f you are satisfied that
we have given it sufficient attention, that is a1l I am
asking.

MR. WECHSLER: Well, my question was motivated
by the same thing, but I tnink Rule 13 meets 1t.

MR. SEASONGOOD: All right.

MR. WECHSLER: I have & suggestion on (v),
to strike out "in any manner" and everything thereafter
on lines 14 and 15.

MR. YOUNGQUIST: Which rule?

THE CHAIRMAN: In Rule 8(b).

MR. CRANE: What are you striking out?

MR. WECHSLER: "yn any manner indicating thelir
respective participation in the offense or offenses."”

MR. ROBINSON: I would like to Cppose that sug-
gestion very stroagly. It will take quite & blt of time
to go through the matter stated in the notes. All the
reasons 1 would state are set forth in the note 1n the
reporter's memorandum; and I would like to ask Mr. Wechs-
jer to look into that and then speak to mse avout 1it. I

would like to save the Committee the time, and 1t will take
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at least a half hour to go into that; and if the matter
can be taken up this afternoon I would be glad to go
into 1t. We have already passed this, haven't we?

MR. HOLTZOFF: Yes. Mr. Chairman, before you
go into g(a) I want to make & comment on the note in
Rulie 8. page 1D of Rule 3, summarizes the present
state of Federal authority. I think it is unwise for
as to have that because then someone 1s 1ikely to clte
our Gommittee as i1 autnority for what the present law is.
Tne Civil Rules Committee has aever done it, and we have
avoiéﬁ#his sort of thing in other notes.

MR. MEDALIE: I think this is one subject on
whieh you had better iaform the bar.

MR. CRANE: What?

MR. MEDALIE: This 1s one subject on which the
par had better be informed. They are starting off, most
of them, cold, oo & subject they do not understand; and
we are going to have & lot of trouble explainiag this
unless we tell them what the cases have held. It is a
very troublesome subject and most prosecutors and defense
counsel do aot know the law.

MR. HOLTZOFF: I know the Civil Rules Committee
was very careful in 1ts note not to put in authority as
to what the law 1s.

MR. MEDALIE: Well, that is another point. I
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THE CHAIRMAN: 9(a), gentlemen. Are there
any suggestions?

MR. HOLTZOFF: In line 7, the sentence commencing

@vnaéﬂr

on that line, I have a suggestion: eoulda.t that sentence
Bgﬁ”'"lt is discretionary with the clerk to issue more

than one warrant or summons.™ I feel it should be made
mandatory on the clerk to do so if the United States attor-
ney wants more than one. Thérefore I move to strike

out the words "He may" and to substitute therefor the
following: "Upon like reguest or direction he shall".

In other words, if the United States attorney --

MR. ROBINSON: Excuse me. Wnat s«ine is that?

MR. HOLTZOFF: Line 7. Strike out the words
"He may" and iasert ln lleu tnereof the following:

“Upon like reguest or direction he shall'.

\R. ROBINSON: I think that is satisfactory.

MR. McLELLAN: Do you want to chauge "Unlted
States attorney' to "attorney for the Government"?

MR. HOLTZOFF: fes.

MR. YOUNGUIST: I wonder whether 1a the same
sentence it wvas intended to say merely that he shall lssue
more than one warraat Or summons for the same defd.dant.

I thought we had discussed the matter of issuing multiple

warrants when there was more than one defendant.
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MR. HOLTZOFF: I think both situations apply.

MR. YOUNGQUIST: Wusn' t it intended to cover
both cases?

MR. ROBINSON: I thought so.

MR. YOUNGRUIST: Then why hadn't ve better Say
"1 ggue more than one warrant or summons upon the same
indictment or information"?

MR. ROBINSON: Would that be understood by
clerks and United States attorneys? It is & change 1in
the practice, I think, for a good many of them.

MR. YOUNGQUIST: But here we have 1t only for the
same defendant. Suppose we have two different defendants
and want two separate wvarrants? This does not cover it.

MR. ROBINSON: Well, there are other provislons
that do, aren't there?

MR. BURHNS: You have got it in the third 1line,
%5 warrant for the arrest of each defendant charged.”

MR. YOUNGQUIST: Yes, that 1s right. 1 over-
iooked that.

MRT LONGSDORF: Liae 3, Mr. Chairman, the last
word "shall'. If that 1s mandatory he shall issue &
bench warrant although the defendant is already in custody.

MR. ROBINSON: Ve thought we had that expressed
as carefully as 1t could be done.

MR. YOUNGQUIST: I think that 1s a good sugges-
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tion. I move that the word "charged" be stricken and
the words "not 1n custody’ substituted.

MR. ROBINSON: I am afrald we are leaving out
something, Aaron. There is an awful lot of packground
on this sectlon.

MR. HOLTZOFF: I second the motion.

MR. YOUNGQUIST: VWhat could you leave out?

You are simply adding something.

MR. ROBINSON: That question 1is raised, too,
1n.the memoranduli. We spent & good many hours trying
to check on that point.

MR. CRANE: Who 1s golng to ask for a warrant
vhen the man is in jail?

MR. YOUNGQUIST: It is made mandatory.

MR. CRANE: I know, but he is in jail.

MR. ROBINSON: We can go into the Court's Memo-
randum on it, if you wish.

MR. CRANE: Of course, if the man is not in
jall you get & wvarrant; if he is in jail you do not need
it. He is there.

MR. ROBINSON: Ve spent so many hours on that
one sentence, I sort of hate to start all over again.

MR. MEDALIE: I hate to raise any point, but the
faet is that when all put professional criminals are indic-

ted, the district attorney calls someone and 8ays:
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"come in a week from Wednesday," or something to that
effect. you would not like to see those people arrested;
the district attorney does not want Lo see them arrested;
the F.B.I. does not want them arrested. Nobody seems3
interested in arresting them. They come 1in and they are
told "Your ball is golng to Dbe $2500, or "$12,500"
or whatever 1t may be .

MR. YOURGQUIST: Isn't that taken care of by
the first sentence, Judge, that he {ssues & wvarrant unless
directed otherwise Dy the court?

MR. MEDALIE: Yes. A1l right. 1 am satisfied.
As a matter of fact, we can put through all the rules we
want to, but the distriect attorney will always do vhat he
always did.

MR. CRANE: We have got to allow & little leevéy
for ordinary judgment.

MR. YOUNGQUIST: In the last sentence, iast line,
I think we should substitute "gpnall" for "may" to conform
with what we did in the corresponding sectlon.

MR. SEASONGUUD: The sams with section 4(a),
line 12.

THE CHAIRMAN: Have you all the amendments before
you? Are you resady for the motion? All those in favor
of 9{a) as amended 8aJ "Aye."

(Chorus of "Ayes. )
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THE CHAIRMAN:  Opposed, "No."
(Mo response. )
THE CHAIRMAN: Carriled. g(b) (1).
MR. HOLTZOFF: I move its adoption, Mr .Chairman.
MR. CRANE: Seconded.
THE CHAIRMAN: All those 1n favor say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )
THE CHAIRMAN: Carried. g(v) (2)-
MR. YOUNGQUIST: We have the same question
in the form of acknowledgment of service that we struck
out in connectlon with commissioner's proceedings.
THE CHAIRMAN: You move to strike 1t here?
MR. YOUNGQUIST: Yes, the word "and", on line
20, to the end of the sentence.
MR. ROBINSON: Seconded.
THE CHAIRMAN: That i1s seconded by the reporter.
All those in favor of 9(b) (2) as amended say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response. )
THE CHAIRMAN: Carried.
MR. ROBINSON: There we need to correct the strik-

ing out of the corporation provision, a3 done before, Or,
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rather, we will need to insert 1t here. We cannot incor-
porate by reference as to getting the corporation into
the district court by & summons; SO 1t will have to be
written in here rather than -~

MR. McLELLAN: Pardon me. Mr. Chairman, have
we just passed (2)2

THE CHAIRMAN: Ves. Any question?

MR. McLELLAN: Well, I suppose 1t 1s foollsh -
"except that 1t shall summon the defendant.” I think
this is probably silly. Are you going to summon him and
arrest him, too?

MR. CRARNE: Thiselates only to the summons.

MR. McLELLAN: I know. "Phe summons shall be
4n the same form &3 the warrant." The warrant provides
for an arrest.

MR. ROBINSON: We did make & comparison with the
form of & summons and the form of a warrant to check each
word on that, and I believe this does not provide for the
arrest of a corporation.

MR. WECHSLER: I see the Judge's point. Suppose
it were changed to read: "mpe summons shall summon the
defendant to appear vefore the court at a stated time and
place, otherwise 1t shall be in the same form aste varrant."”

MR. McLELLAN: Yes, I think that is what it

ought to be.
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THE CHAIRMAN: That would then read:

"pne summons shall summon the defendant to appear before
the sourt at a stated time and place" ~--

MR . HOLTZOFF: ", therwise it shall be in the
same form as the warraat.”

MR. CRANE: %hy do you need to put that 1n?

MR. ROBINSON: Because you are leaving out every-
thing; you do not have anything left for your summons .
You have stripped it down to your chassis and thrown your
c¢hasais in the river.

MR. MEDALIE: Well, the only other thing you vant
1t to say is that 1t shall describe the offense.

MR. CRANE: Isa't this all right as it 1s8?
Except the summons shall summon the defendant tO appear.
It would be the same form as & warrant, except instead
of an arrest it shall summon him to appear.

MR. BURNS: I think the contrast between a sum-
mons and a warreant 1s 30 clear that we do not have to go
into it.

MR. ROBINSON: Yes.

THE CHAIRMAN: Have we covered (e) (1) I
think we have, have we not?

MR. YOUNGRUIST: That 1s to be revised.

MR. HOLTZOFF: I think 1t requires a provision.

MR. ROBINSON: Yes, because the provision for
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summoning the corporation was stricken out in Rule é
when we referred to 1it.

THE CHAIRMAN: ILet us let it go and come back
to 1it. 9{c) (2).

MR. HOLTZOFF: Mr. Chairmen, we adopted the
motion yesterday to change the =--

MR. MEDALIE: Excuse me & moment before you get
to that. Once a person is indicted, do you want to sum-
mon him by leaving a copy with a person of sultable age
or discretion?

MR. ROBINSON: The Committee has voted on that
before.

MR. MEDALIE: That 1s all right in proceedings
pefore & commissioner. Now you are dealing with some-
thing else.

MR. ROBINSON: Couldn't that be left in the dis-
cretion of the court, the Unlted States attorney?

MR. SEASONGOOD: I think so.

MR. MEDALIE: I won't press 1it. All right.

THE CHAIRMAN: Auy question on 9(c) (2)?

MR. HOLTZOFF: On 9(c¢)(2), Mr. Chalrman, we
adopted a motlon yesterday to change the provision as to
returns of a warrant issued by the commissioner, and the
same point is applicable to returns of warrants issued on

indictment or information, namely, that there should not
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be & requirement that warrants must be returned within
& reasonable time if the defendant is not --

THE CHAIRMAN: Well, all right, make your motion
addressed to the rule.

MR. HOLTZOFF: Well, I move that Rule 9(c) (2)
be revised in the same manner as the corresponding rule
relating to warrants before commissioners. I was directed
to redraft the rule in accordance with the motion, and I
have & draft ready whenever the Committee 1is ready to
take 1t up.

THE CHAIRMAN: Shall we take 1t up now 3o we
can pass this at the same time?

MR. ROBINSON: Take it up nov.

MR. HOLTZOFF: What I have here would be & sub-
atitute for Rule 4(c) (4), the last paragraph of Rule 4,
This would be a substitute for that whole paragraph:

"The officer executing & warrant shall make &
return thereof to the commissioner or other officer
pefore whom the prisoner 1s brought pursuant to
Rule 5(a). At the direction of the United States
attorney any unexecuted warrant shall be returned
to the commissioner by whom it 1s issued or cancelled
by the commissloner. The officer to whom & summons
{s delivered for service shall make & return thereof

prior to the return day to the commissioner before
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whom the summond 1s returnable.”

That takes care of Mr. Medslie's point that
there should be & return of the summons SO that the com-
missioner would know whether or not the defendant may
be expected LO &ppear. But it takes care also of the
other point, namely, that 1t 1s not mandatory Lo return
unexecuted warranis unless the United states attornsy
wvants them returaed.

MR. DEAN: I second the motion.

MR. SETH: Shouldn't you retain the last sentence
of the origlnal for&?

M. HOLTZOFF: If we do not require & return of
the warrant it remalns outstanding and we do not need that
last sentence 1t seeus to me.

MR. ROBINSON: 1 do not see why we don't. I am
inclined to agree with Mr. Seth.

MR. SETH: I think so. That 1s & very important
provision.

MR. HOLPZOFF: I have no objection to the last
sentence belng 1lo. Tne one thing I did consider important
1s not to require the retura of an unexecuted warrant.

MR . ROBINSON: Wnat are you doing in connection
with the F.B.I. request that was directed to you by &
representative of that bureau in regard to taking care of

the non est warrant?
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MR. HOLTZOFF: That refers toO removal proceed-
ings, and I think we could take that up in connsction with
the removal rule.

MR. ROBINSON: No, I do not think we canl. I
think that will have to be worked in here, and that 1s
the importance of this provision as 1t is; it takes care
of removal proceedings.

MR. SETH: I move that Mr. Holtzoff's motion
pe amended DY including that last sentence-.

MR. HOLTZOFF: I accept the amendment.

MR. ROBINSON: I would like to see 8 draft of
that. Would you mind having 1t written out so ve can see
1t before us?

MR . SEASONGOOD: I would like to see 1t. For
instance, you sald "o be delivered to the officer,"
didn't you?

MR. HOLTZOFF: Commissioner OT officer.

MR. SEASONGUOD: Well, you have & provision for
swummonses - shall deliver tO the marshal or other person
authorized by law to execute 1t or serve 1t. Now that
is not sufficiently -~

THE CHAIRMAN: Well, shall we have it wrlitten out?
That will save time. Now that brings us to Rule 10,
which is the other yolume . Suppose we taks & five-

minute recess. (Short recess. )
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THE CHAIRMAN: All right, gentlemen. Rule 10.
All those in favor of it say "pye"; opposed, "No."
Ccarried.

Is there anybody who has any suggestion on --=

MR. DEAN: Shouldn't "ghall be" be used instead
of "is" on line 4?

¥R. HOLTZOFF: I think "y4g" is better because
this i3 & descriptive rule.

MR. DEAN: I do not mach care. I do not make
must ofipoint. I just raise the question.

MR. LONGSDORF: I had a note here. At any time."
Does that mean "porthwith"? Line 5 "at any time," the
last words.

THE CHAIRMAN: The first sentence seems to me
1ike "is" but the second one, I have & feeling, callse
for "shall be”.

MR. ROBINSON: We carried "shall” through for
two or three reasons.

MR. HOLTZOFF: Leave "yg" in the first sentence
and change the second to "shall be".

MR. McLELLAN: What is that "the arraignment
shall be conducted”?

MR. HOLTZOFF: Yes.

MR. McLELLAN: I8 that "open court™ when the

judge gets up and goes into another room and says "open
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court"?

MR. HOLTZOFF: I do not think "open court"
means courtroom necessarily.

MR. MEDALIEs I move to strike out the words
in line 5, "at any time."

MR. HOLTZOFF: I second the motlion.

MR. ROBINSON: Those are in there for thls rea-
son, George: Wwe have had letters from Judge Schwellenbach
of Washington, and other judges and district attorneys,
raising the question, and I think the Court's Memorandum
too indicates & question with regard to getting a copy of
the indictment or information to a defendant before he 1s
brought into court vn arraignment date, and the Committee,
not acting wisely, I think, has rejected a great deal of
the extensive provisions for that. These three words
are about all that is left of some three or four pages
that accompanied former drafts, but I wonder whether you
do not need something to indicate to a defendant that he
can have & copy of the indictment or information at the
time when he 1s arrested or at some time other than just
when he is brought into court? That is about the way 1t
works out in & greal many of the district courts now,
and he does not feel like asking for 1t.

MR. GLUECK: wouldn't he have 10 then?

MR. ROBINSON: No; where could he get 1t?
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I meant with the words you

A AN

"ypon request made to the court.’

MR. GLUECK: No,
have left in, Doesn't

that cover that contingency?
MR. ROBINSON: Theoretlically 80, but does 1t

actually? Shouldn't a defendant be exactly informed

by these three prief words?

I woulid like to kaow George's reason for strik-

ing them out. 1 do aot think the purden of proof is on

me to keep them in so mach 3s on the person moving to

gtrike them out.

MR. MEDALIE: g,pposing he is negotliatlng for

his return from another district?

MR. ROBINSON: Why shouldn't he be told to

ask for it at any time before arraignment oOr immedistely

after he learns of the indictment?

MR. GLUECK: He should.

MR. HOLTZOFF: Does that mean at any time of the

day or night? I tnink that 1s an awfully broad state-

ment.
MR. GLUECK: A%t any stage of the proceedings.

MR . LONGSDORF: Why not transpose those words

gt any time" to follow the word "request"? It 1s the

time of the request, not the time of the delivery.

MR. ROBINSON: All right. Still that does not

get 1t to him.
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MR. SEASONGOOD: I want to raise the question
vhether he should uoti recelve & copy of the indlictment
in all cases, and if you should not say who reads the
{ndictment to him. If you say "apraigned by the clerk
reading the indictment,” all right. But 1if the defend-
ant requests that the substance be stated to him, who is
going to sstate the substance, aad how do you know he states
the substance correctly? What is the harm in giving
him, the defendant, & copy of his indictment and letting
him see what 1t 1s?

MR. HOLTZOFF: May I call your attention to this.
You take an ordinary plea day where there might be forty
or fifty defendawuts brought up to plead. Now, 1f you had
to read the indictment in each case, in the first place
1t would take several days to complete one day's work;
in the second place, 1t would not help a defendant, be-
cause the averagejdefendaut would not grasp the verbose
language of an indictment. In some courts the clerk
atates the charge; la others, the United States attorney.
I think you ought to leave that to the local practice%.

I think sometimes Unlted States attorneys do better than
the clerks. But anyway, I think that ought not to be
covered. That i1s a matter of local variations.

MR. SEASONGQOD: Well, wouldn't it be at least

fair Lo say that 1t should be read to him unless he con-
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sents that the substance be stated?

MR. ROBINSON: Murray, you remember when ve
were discussing that before, somebody brought up & case
of a defendant who wished to be obstreperous, aad thers
was an indictment many pages long, and he insisted on
it being read, so that the courtroom had to mark time
for an hour or two, merely vecause of & defendant's
gbatreperousnes3s.

MR. SEASONGOOD: They are not 80 busy . They
have time. That 1is, I understand, the practice that Judge
Mclellan follows.

MR. McLELLAN: Yes, "Do you waive the reading
of the indictment?" he says "No," you read 1t to him.
With us, he always waives.

MR. YOUNGQRUIST: Mr. Chairman, I suggested at
a previous meeting, and 1 renewv the suggestlon, that the
objections be met by merely providing that the defendant
be glven a copy of the indlctment at the time of arralgn-
ment.

MR. SEASONGOOD: That is right.

MR. YOUNGQUIST: That was the practice in our
State, and he ought to have a copy of the indictment. He
is go§ng to have 1t before he is through. If there should
be cases where there 1s & large group of defendants, offi-

cers of corporatlons, where they do not need all to have
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coples, then provision can be made for waiving & right
to & copy-

MR. HOLTZOFF: When you have & jot of run-of-the-
mine cases - you might have thirty, forty or fifty defend~
ants on one ;&aaeing - there it is not the custom to hand
each & copy of the lndictment, and I do not think they
would want copies of the indictment.

MR. YOUNGQRUIST: They can waive it. Provide
for & vaiver. "Shall be furnished a copy of the indict-
ment unless he waives 1t."

MR. ROBINSOMN: But you said at the time of the
arraignment.

MR. YOUNGQUIST: Yes.

MR. ROBINSON: Apd you state that with full recog-
nition of what is seid at page 5 of the reporter's memoran-
dum; and we have the Supmme Court Memorandum in which the
court says, "Should there be & lapse of time between the
reading of the indictment and the plea, unless the defendant
announce he 1s ready to proceed“ - there he has received a
ecopy of the indictment in advance of trial.

MR. YOUNGLUIST: And in advance of arraignment.

MR. ROBINSON: Apparently so, and that 1s the
wvay we took it.

MR. YOUNGLUIST: Of course, the court will glve

time to plead upon reguest. I do not think that we
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shoyld direct the court.

MR. ROBINSON: There seems to be some impres-
sion that some defeadants would not know about requesting
it.

MR. YOUNGQUIST: That is my suggestlon. I
haven't anything more to say about 1t.

MR. SEASONGCOD: The American Law Institute code
reqguires the defendant should have the venefit of counsel
before being required to plead to a charge of felony.

MR. ROBINSON: Yes.

MR. DEAN: Don't we provlde for thac?

MR. ROBINSON: That is our counsel rule, in the
presence of counsel or something of the kind.

MR. DEAN: Plea to a felony.

MR. HOLTZOP®: How do you ,ropose to change this,
Aaron?

THE CHAIRMAN: Yes, may ve get & specific motion?

MR. SEASONGOOD: I was thinking about inserting
in 1ine 1 after "by", "is arralgned by the clerk reading
to him the indictment or jnformation,” and thea, llne 2,
after the word "or", "if the defendant waives," so 1t
would read,"A defendant is arraligned by the clerk reading
to him the indictment or {nformation or, 1f the defendant
walves, stating to him the substance therecf, and by calling

on him to plead thereto."
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MR. HOLTZOFF: Do you want to prohiblt having
the United States attorney read the indictment, as they
do in some districts, ur make & charge?

MR. ROBINSON: You make 1t reversible error
not to.

MR. HOLPZOFF: I think I would not change 1t,
because, as a matter of fact, the average United States
attorney knows more about the charge and he can explain it
better than the clerk can.

MR. SEASONGOOD: Does he explain it all right?

MR. HOLTZOFF: Yes, I have seen it done very well.

MR. SEASONGOOD: Have you seen it done badly?

MR. HOLTZOFF: jo, I have seen 1t done badly
by the clerk, %uéfthe clerk is more apt to do it badly.

MR. SEASONGOOD: I defer to your knowledge on
the subject.

THE CHAIRMAN: You have heard the motion by Mr.
Seasongood .

MR. SEASONGOOD: Leave out "by the clerk” then.
8trike that out.

THE CHAIRMAN: Mr. Seasongood withdraws the
amendment on line 1, the words "py the clerk" and his motion
now relates to llne 2. All those in favor of the amend-
ment --

MR. WAITE: Just a moment, Mr. Chairman. Would
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that mean that 1f we adopt Mr. 3easongood's motion that
there would be no provision for his having & copy before
he is called upon Lo plead?

MR. SEASONGOOD: I would like that 1n, too.

MR. DEAN: Except as provided in the third sen-
tence of the rule.

THE CHAIRMAN: Ve are merely dealing with that
one sentence.

MR. YOUNGQUIST: That would require & reading in
every case unless the defendant walves the reading in full.

THE CHAIRMAN: Jo; that was your practice,
wasn't 1t?

MR. McLELLAR: Yes, the clerk gets up, and when
the man gets up to be arraigned, and the clerk says"So-and-
so, do you walve the reading of the 1ndictment?” invariably
he does. Then the clerk says to him, "This charges you
with & violatlion of a certain statute which makes it an
offense to unlawfully transport & motor car that has been
stolen,’ giving him & fairly good idea of vhat it is,
gnd then he pleads.

MR. WAITE: Mr. Chalrman, my questlon, 1 am
afraid, is not answered. I strongly think that every
man ought to have & CORY of the indictment before he 18
called upon to plead to the charge, and I cannot vote for

the motion 1if it does not 1include that; but if it does
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. inelude that, then I am for the motion.

MR. McLELLAN: I was not speaking agalnst that.
1 was simply stating what the practice was.

MR. WAITE: I am not sure what the motion 1s.

THE CHAIRMAN: Doesn t the last sentence give
him his indictment?

MR. WAITE: Jo, it says he shall get 1t upon
request made to the clerk. & good many of those birds
do not know how to request.

MR. SEAS011300D: They do not know they can re-
quest.

MR. McLELLAN: I don't want to g0 overboard on
this but I think it is of some importance. What I have
in mind probably violates a1l :our notions of what should
be done, but why shouldn't a copy of the indictment be
hended to the defendant at the time that eilther a warrant
or & summons is served upon him? Then you know he gets
it right at the very beginning.

“WR. ROBINSON: The objection made when that
point came up before was that some of these indictments are
very long, and the anti-trust cases were mentloned.

MR. McIELLAN: All the more reason he should have
& chance to know what 1s in it.

MR. DESSION: In that case you always glve them

+to them anyJway. That would not be any controversay.



25
dns6 °

MR. ROBINSON: The further suggestion was made
" ¢that the defendant might not want it; you would be pushing
1£ at him when he really did not want Lo have 1t.

MR. YOUNGQUIST: There might pe this difficulty
with that, certain defendants may be fugltives from jus-
tice and the warrant does not name the fugitive. To fur-
nish a copy of the indictment or the information would
disclose the fact that they have been indicted and make 1t
more difficult or ilmpossible to apprehend them. It
seems, wouldn't 1t, to be enough if a copy of the indict-
ment is supplled to the defendant at the time of arraign-
ment? He always asks time to plead, if he is going to do
anything about 1t.

MR. BURNS: Does anybody know of any abuses?

THE CHAIRMAN: No.

MR. BURNS: Complaints that the present system
does not work well?

MR. HOLTZOFF: No.

MR. ROBINSON: There are these requests that come
to the Committee from some Vvery high sources and, in addi-
tion, I have seen the sytem work in the Federal court myselfl
and I would not consider it a proceeding conducive to &
defendant getting his defense in order. I have seen soms
forty or fifty defendants come into & Federal courtroom

and all of them called on for pleas -~
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MR. CRANE: If you will pardon me, I think all
we need to do is state the element of right because the
practice takes care of 1itself.

MR. ROBINSON: Well, the rule has it.

MR. CRANE: Xo man is going to plead to any charge
he doesn't understand, and T cannot lmagine anybody stating
i1t to him in a wrong vajy, and I think if we had it here
that when he 18 arraigned he should be told he has & right
to have a copy of the indictment, 1f he wants it, and he gets
it, he will plead not guilty, 1f he doesn't underatand 1t;
and, if so, and 1t is only when he thinks if over himself
or talks to somebody, that he comes in and pleads gullty,
he certainly should have & copy of the indictment when
ne wants 1t. I cannot imaglne anybody being refused
that.

MR. ROBINSON: Do you want the rule as 1t 1s?

MR. CRANE: I would support 1t as it is.

MR. WAITE: Is there & motion before us? If not,
I would like to make one.

THE CHAIRMAN: I think there 1s no motion
seconded .

MR. WAITE: I should 1ike to move that Rule 10
be smended to read "a copy of the indlctment or informatlon
shall be delivered to the defendant before he is called

upon to plead.” Then "y defendant is arralgned by reading
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toc him the indictment or information," etc.

MR. LONGSDORF: Mr. Chairman, I would like to
call attention in that connectlon, pearing on that motion,
te the Committee's annotations on Rule 10, at page 3,
wherein it 1s stated that this rule will supersade Title
18, section 562, and gupersede completely Title 13, sec-
Lion 562a, which contains the provision for so many days
after delivery of the copy before trial.

Now if we are going to entlirely supersede those
statutes, I think we ought to consider that part of
them.

what do we do with the two or three days pro-
vided ir. the statutes? what becomes of them?

MR . ROBINSCN: The rule, &3 you know now, Mr.
Longsdorf, 1s Title 13, section 562, and T{tle 13, sectlon
56286 «

MR. LOWGSDORF: Thut relates to time of trial,
not to time of arraigament.

MR . ROBINSON: Yes, and the idea that was sought
to be brought about hers was, as we usually try to do,
to bring about aniformity in statutes --

MR. LONGSDORF: Yes.

MR. ROBINSON: -~ that are needlessly diffuse
or self-contradlictory, and this is a summary of them, as

they are lald down there, (1), (2), and (3).
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MR. LONGSDORF: I don't mean superseding the
statutes, but I want to know if we supersede that part
of them.

MR. ROBINSON: It would seenm the last sentence
already takes care of that.

THE CHAIRMAN: fou have Mr. Walte's motion.

Is there any further discussion? If not, all those in
favor of the motion, 8ay "Aye."

(Chorus of "Ayes.')

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The Chair is in doubt. We will
have & show of hands. All those in favor, raise hands.

MR. YOUNGQUIST: There are Lwo or three out.

THE CHAIRMAN: Seven. Opposed, 5. The
motion 1s carried.

MR. McLELLAN: Then what we have done is, Mr.
Cnairman, to vote that on arralgnment day every indict-
ment has to be read in full.

THE CHAIRMAN: No, no, that he gets a copy of
the indictment.

MR. McLELIAN: Oh, I beg your pardon.

MR. HOLTZOFF: How about these Mexicans down on
the border?

MR. MCLELLAN: I am golng to rely on my own memory
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in this instance 838 to what Mr. Walte sald. Dida't you
say they should be read Lo them?

MR. WAITE: My first revision was that a copy
of the indictment spould be furnished nim before he was
called upon to plead.

MR. McLELLAXN: Yes, and then?

MR. WAITE: And then the rest as 1t stands here.

MR. McLELIAN: Didn't you say 1t gshould be read
to him, when you stated the motlon?

MR. WAITE: Yes, because I put in a3 my gecond
sentonce the first gentence.

MR. BURN3: Mr. Walte, have vwe really considered
the possible practical difficulties, just from the view-
point of typing aud clerical work for a4 U.lted States attor-
ney to have Lo zive Lo every defendant, whether he wants
1t or not, & copy of the indictment? After all, what
we should do 1s provide clearly what his rights are, and
" I think we have done that by the iast sentence. He can
get 1t any time he ssks for ic.

M3. HOLTZOF®: I Yew Mexico and Texas we have a
1ot of cases undar Lhe immigratlon laws, anlawful entry
into the United grates, aud the defendants are all Mexlcans.
They cannotb read and write any language, certainly not
English. There will be fifty or a hundred of those cases

in one day. Now they &are informed by the cierk or the
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Unlted States attorney, &8 the case may be, what this
charge 1s. To make it mandatory that a copy of the
indictment be handed to each of them is futile. It just
wastes time.
TRR CHAIRMAN: Why, with a mimeographed paper

with ;he only difference belng the defendant's name on 1it?
That 1s the simplicity of 1t, Alex.

MR. WAITE: Surely you are not suggesting that any
question arises?

MR. McLELLAN: I would like to have that motion
read, so I understand it.

THE CHAIRMAN: Will you read Mr. Waite's motlon?

MR. YOUNGQRUIST: I have it here. I took 1t down
in shorthand. It was to insert at the veginning of rule
10 this language, "A copy of the indictment or information
shall be delivered to the defendant bvefore he 1s called
upon to plead,” and the rest of the rule stands as 1t is.

MR. BURNS: Except the last sentence.

MR. YOUNGQUIST: Yes, that is right.

MR. LONGSDORF: "Before he 1s called upon to plead.”
A considerable time before? How long before?

MR. YOUNGQRUIST: This says "pefore” .

MR. LONGSDORF: Well, "before" can be & long time.

MR. BURNS: Say he wanted 1t two weeks before he

is going to be arraigned and the rule can be complied with
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by giving 1t to him ten minutes before he is arraigned.

THE CHAIRMAN: All that will accomplish will be
that the man will have Lwo veeks when he comes into court.
The delivery of the copy then will only delay the proceed-~
ings two veeks.

MR. BURHS: Then the defendant is between Mr.
vaite's amendment and this present rule, that there 18
an obligation on the district attorney to furnish 1t.

THE CHAIRMAN: In every instance.

MR . HOLTZOFF: Without request.

MR. BURNS: Can that be walved?

MR. HOLTZOFF: Yes, that can be vaived, 1 sup-
pose.

MR. GLUECK: And there 1s another difference.

MR. BURNS: Shouldn't we say so?

MR. HOLTZOFF: I think so.

MR. GLUECK: There 1s another difference in
connection with this present rule. It says 'At any time."
That is the real difference.
| TPHE CHAIRMAN: As I recall it, we voted on that,
didn't ve?

MR. McLELIAN: VWe did.

| MR . SEASONGOOD: I move & reconsideration of 1t
#10&3 the lines -~

MR. DEAN: Seconded.
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MR . SEBASONGOOD: Along the lilnes Mr. Burns
suggeated, 1f he asks for 1t, give 1t to him.

MR. McIBILAN: 1 was sidetracked on the sugges<
tion that it should be pead to him unless he walved 1v.

MR. WAITE: I would not object to the insertion
of the provision that "a copy of the 1ndictment or Informa-
tion shall be delivered to the defendant before he i3
called upon to plead, unless he walves such delivery."

1 see no objection to that.

MR. McLELLAK: Delivered to him and read to

MR. WAITE: Then the next senteace has Lo do
with reading it to him unless he waives it.

THE CHAIRMAN: Pirat you gilve him the document,
unless he waives 1t.

MR. WAITE: Yes.

mHE CHAIRMAN: Secondly, you read 1t to him
unless he walves it. What more can you do for the
man?

MR. SEASONGOOD: Nothing.

MR. McLELLAN: If you do that, nothing.

THE CHAIRMAN: Isn't that what we have agreed to?

MR. SEA30ONGOOD: No.

MR. McIBLLAN: Ve heven't in this rule given him

the right to have 1+ read to him.






dn95 368
3urisdiction.

MR . HOLTZOFF: Yes, but how do you prove the
walver? Ve get so many nabeas corpus proceedings, trylng
o review what happened ab & trial five years ago, for
example. How would you  rove the waiver?

Now I am stlll thinking gbgut the case of those
hordes of Mexicans that are arr&?gaAin the Federal court
along the Texas porder and New Mexico border.

MR. WAITE: They do not even know enough to ask
for an {ndictment, and it is particularly jmportant they
should be given 1t without having to ask for 1t.

MR. HOLTZOFF: No; they waent to be sent to Jjail.
They come over in order to be sent to the prison farm.

MR. WAITE: That 1s silly, to say in oue preath
that & man ought %o ask for it and in the next preath toO
say because he is too dumb to read 1t, 1f he gets 1t, he
is too dumb to ask for 1t.

MR. ROBINSON: Mr. Chairman, m&y I say this:

1 seem to have somé faith in vhat this committee did at the
jast meeting. This rule 1n Tentative Drafl 6 says just
what they say in Teantatlve praft 5, after the sams® points
were considered that are being taken up today, and 1t seen3
to me you did & fine job in the former draft, and the only
thing that has been changed has been because of the Court's

Memorandum. Those words were added "at any time" Jjust
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to make it clearer that he could get the {ndictment, oOr

a copy of 1%, whenever he wanted 1t.

MR. HOLTZOFF: 3Suppose he requested 1t at night -

at any time?

MR . ROBINSON: Isn't that silly? Isan't that
absurd?

MR . YOUNGQUIST: I call for the question, Mr.
Chairman.

MR. DEAN: What is the question?

THE CHAIRMAN: The questlon is on Mr. walte's

motion which is that the man may have & copy of the indict-

ment before arraignment unless he waives it - in writing?

MR. WAITE: No, we haven't required that, 1

MR. WECHSLER: I would like to state that, having

'g motion, I am golng to vote against

voted for Mr. Walte
it now.

MR. DEAN: So do 1.

MR. WECHSLER: Becsause I do not see, when you

I do not see that it accom-

introduce the waiver point,

plislies anything.
THE CHAIRMAN:

All those in favor of the motion

as made by Mr. Walte, 8Gy "Aye."

(Chorus of "Ayes. )
THE CHSIRMAN: Opposed, "Xo."
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(Chorus of "Noes.')

THE CHAIRMAN: All those in favor, raise hands.

(After a show of hands the Chairman announced
the vote to be 8 in favor; 7 opposed.)

MR. VAITE: In view of what Mr. Wechsler just
sald, I would like to move that substantial requirement
and see this rule provide tnat he shall be zlven & copy
of the indictmeat or i{nformation before he 18 called upon
to plead.

THE CHATRMAN: Your motion is carried.

MR. WAI¥E: With the walver point?

MR. SEASONGOOD: That, I thought, was lost.

THE CHAIRMAN: No, it is carried.

MR. YOUNGQUIST: I thought it was lost.

MR. SEASONGOOD: I think 1t was lost.

THE CHAIRMAN: Let us call again. Please vote
the same as you did before. All those in favor of the
motion --

MR. WAITE: This 1s the one with the waiver in 1t?

THE CHAIRMAN: Yes. 7. Opposed? 8.

Lost.

M. DEAN: I would suggest one that might satisfy
everybody as a new rule.

MR. WAITE: I make my other motion, Mr.Chalrman,

vhich I did make pefore, in view of what Mr. Wechsler sald.
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He voted agalnst 1L because of the waiver - that this Rule
10 provide 1in substance, I am now not putting out the form
of the words - that every defendant be given a copy of the
information or indictment before he is oalled'upon to plead.

MR. BURN3: Whether he wants i1t or not?

MR. WECH3LER: May I ask Mr. Waite if he would
accept a substitute for that? I go back to the Court's
Memorandum and things that have been said here. I would
1ike to see a system uader which, when the defendant ap-
peared in court, the judge either read the indictment to
him or, 1f he conseated, stated the substance of the
charge, told him that he was entitled to have a copy of
the indictment, and then the rule provided that he could
get it upon request at any tiwe.

My diffieulty, in other words, is that unless
somebody tells him that he can have it, I do not see that
Jou have really given him anything because, as you put it
30 well,in the case where it i1s important, he doesn't know.

I would iike to see the judge tell him that he
can have 1t.

MR. WAITE: My rule i1s that he should be given it
without being told that he can have it.

MR. WECHSLER: 1 know, but my sugzested substitute
is, perhaps, as a method of reaching the same result, I

think, better, because if it i1s just handed to him, as a
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formal matter, 1f he hasn't a lawyer, it 1is not going
to mean anything to him in a large number of cases.

I would like to see all that responsibility on
the Jjudge, to tell him what the charge is, see that he
gets the papers that he is entlitled to have, and, of
course, 1f he wants time to examine the documents, any
civilized Jjudge would give it to him. That, 1t seems
to me, would achieve the result you are after.

THE CHAIRMAN: Doesn't that impose an intolerable
burden on the judge? I mean, just as a matter of physical
energy.

MR. WECHSLER: Vhat burden does 1t impose on him,
when the defendant stands up?

MR. McLELLAN: Why not make the clerk do 1t?

MR. SEASONGOOD: Let the clerk read it and the
Judge tell him, if you want, that he 1s entitled to 1t.

MR. MECHSLER: VYes, if course, I accept that.

MR. HOLTZOFF: Does that suggestion meg; mﬁ;t(be;
read unless the readling is waived?

MR. WECHSLER: I follow Judge Mclellan's sugges-
tion on that.

MR. McLELLARN: And, without knowing it, this
comment 1s suggesting the other thought with reference to
the walver, only require that he know what he is waiving.

MR. WECHSLER: That is right.



~3
w

dh100 3

MR. MEDALIE: I assume that he knows what
he 13 walving. The waiving is the giving up of a known
right.

MR. McLELLAN: But we have had trouble with that,
and the question is, how you can be sure he knew it, and
our whole trouble 1s that there hasn't bheen any formal
way of being sure about that.

MR. MEDALIE: I agree.

MR. McLEILAN: HNow, if the responsibility is
focused, you get that.

MR. MEDALIE: I agree with all you 88Y.

THE CHAIRMAN: Mr. Wechsler, will you put that
in tentative language, so that we can have something to
vote on?

MR. WECHSLER: Let us see, if we go to Rule 10,
as it 1s, a defendant is arraigned by reading to him
the indictment or ianformation, or, if he consents, by
stating to him the substance thereof, by advising him of
hls right to a copy of the indictment or information,
and by calling on him to plead thereto.

MR. GLUECK: Except that the advice is not,
technically, a part of the arralgament, is 1t?

MR. WECH3LER: I would like to make it part of
the arraignment.

MR. GLUECK: You want to make it that?
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MR. WECHSLER: Yes.

MR. WAITE: As 1t stands, he is called upon to
plead before he had had a copy, even under that. He 1is
\told he can have a copy, but then he 1s immediately
called upon to plead.

MR. WECH3LER: ot necessarily.

MR. WAITE: I do not think I would accept that.

MR. WECHSLER: I guess that is a weakness.
Suppose we put it this way: let the first sentence stand
a3 1t is and changze the second sentence to "The defendant
shall be advised beflore he 1s called upon to plead that
he may have a copy of the indictment or ianformation.”

MR. WAITE: %Why isn't 1t easier to glve hin
a copy than advise him?

MR. WECHSLER: I want to make the polint that
there are some fellows who don't want 1it.

MR. WAITE: It is rather appalling to me that
we should suggest that when & mad's life or liberty 1s
in danger, the Government should be niggardly about the
stenographic costs of getting up a copy of the indict-
ment to give to hiu. I think that is penny wisdom that
i3 perfectly astonishing in view of the amount of money
that the Government 1s spending to have us here.

MR. HOLTZOFF: Mr. Waltg f think ninety per cent

of the defeundants today; do nct get coples of the indict-
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ments; they doa't ask for them, they don't want then.

MR. WAITE: If ninety per cent of them do not
get coples of the lndlctment, they are pleading to some-
thing they have never seen? I think that 1a an absurdity.

MR. HOLTZOFF: No, because they are more anxious
10 know what the indictment contalns in substance, and most
of them can learn much better from an oral summary than they
could by reading the indictment.

MR. WAITE: You are not telling me that a man
can listen to an indictment read and gRlead --

 MR. HOLTZOFF: Gh, no.

MR. WAITE: -- more accurately than he can after
sitting down and readiug it or having his lawyer read it?

MR . HOLTZOFF: Iu most cases the indictment is not
read. Wunat 1s done, the man 1s told"you are charged with
transporting liquor from such and such a place, on such
and such a date, ianvolving such and such a statute.”

MR. WAITE: That would be done, too, but I cannot
8ee the possible objection, except your objection to cost,
to giving the paper belorehand.

THE CHALIRMAN: There 1s no gquestion of the cost.
Ail 1t means 1s putting a sheet of carbon in and another
Plece of paper under it.

MR. YOUNGQUIST: Do I understand the motion to be

this, that the first sentence remain as 1t is; the second
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will be changed to read in substance "The defendant
shall be advised before he 1s called upon to plead that
ae may have & copy of the indictment or information.”

MR. WAITE: ©No, that was not my motion.

MR. YOURGJUIST: I am speaking of Mr. Wechialer's.

MR. WECHSLER: As a substitute for John's motion

n whilch he turned me down.

MR. BURKE: Mr. Chairman, I dislike injecting
another thought in the matter. I am not concerned with
the expense of mimeographed copies, but I am just wondering
if a group of forty or fifty people have pleaded, where
they are glveun the option of walving the right to receive
the indictment or demanding 1t, just what proof you are
golng to make in later proceedings to indicate the return
to those who actually received an indictment. Maybe one
of them would come ia and file a motion & few moaths later,
saylng he had not recei eod 1it.

MR. BURKS: hen you would have a question of
fact.

MR. YOUNGQIUIST: Won't the clerk's minutes
take care of that?

MR. WAITE: It would show waiver but it would not
show dellver,, unless it 1s consummated by & return, unless
be actually made the delivery.

MR. YOUNG.UIS3T: That is what I mean.
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MR. WAITE: It 1s easier to show it has been
&ellivered than waived.

MR. LONGSDORF: Maybe if you filed a precipe
for a copy, the clerk would make an entry of 1t; otherwise
it is not likely.

THE CHAIRMAN: Gentlemen, we have had various
suggestions but we haven't anything to vote on. If some-
one will make a motion, we will vote on it.

MR. ROBINSON: I would like to suggest this,

Mr. Chairman. A minute ago we had a very close vote on
Mr. Waite's motlon, but I am not sure all of us understood
what he was including h his first sentence, and then the
second sentence, and the rest of the rule. I would 1like
to ask Mr. Waite to prepare his motion in full and submit
it to us for final action.

MR. WAITE: Yes, I will be glad to do that.

MR. SEASONGOOD: What is the objection, unless
Mr. Wechsler wants to withdraw his motion? It seems to me
pafectly plain that Mr. Wechsler meant that you read the
indictment to the @fendant, unless he walves, and give him
& copy of the indictment, unless he waives.

MR. WECHSLER: And you tell him he has a right t&
have it.

MR. SEASONGOOD: And you tell him he has a right

to have 1t.
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MR. WECHSLER: That is would I would like,

In substance, 1f we could vote on the substance of that.

MR. SEASONGOOD: I move that.

MR. WECHSLER: We might agree and get a draft
on it. I make that as & motion.

THE CHAIRMAN: Will you state your motion.

MR. McIELLAN: You would not contemplate in the
case of the feared fallure to be able to prove that the
indictment, copy of it, was glven to him, that that would
be a ground for & new trial?

MR. WECHSLER: No.

MR. HOLTZOFF: In the last couple of years we
have had a lot of habeas curpuses which have been predi-
cated on the proposition that the defendant was deprived
of a certain right at the trial and we have had to take
depositions of the trial judge, and of the United States
attorney, and the clerk of the court, to determine whether
or not the defendant was deprived of his rights. Now 1f
you establish more rights, you gilve an opportunity for
more habeas corpus proceedliags.

MR. WECHSLER: If I was the trilal judge in
this dilstrict, when the defendant was standing there, and
I got done reading the indictment and telling him about 1t,
I would say "Did you get a copy of the indictment?"  And

if he said no, I would say "Well, you waived 1t?" and 1f



379
dh106

he sald "Yes," there would be & record showing 1it.

MR. BURNS: That is not shown in the record.

MR.CRANE: Mr. Chairman, are we going to get
dluneh or are we going to walt for lunch until you settle
this point?

THE CHAIRMAN: If that threat would settle 1it,

i would say yes. Do you want to make & motion, to see
if we can get 1t dispcsed of before we go to lunch?

MR. WECHSLER: Ail right. I move that the
rule be redrafied so a8 to accomplish three things:
first, to provide that & defendant is arraigned by reading
the indlctment or, if he coasents, by stating the substance
of the charge to him - given the right to read it;
second, to provide that he be advised of his right to
& copy; end, third, to give him that right to a copy
before he is called upon to plead.

MR. GLUECK: And what about the recording of
these facts? Is that included in your motion?

MR. WECH3LER: No, I am & little bit troubled
about that in view of what has been said about making a record
somehow, but maybe 1f we can get agreement on what we wanted
to have happen, we could work out the next part.

MR. BURNS: 1If the clerk had the duty of deliver-
ing it, he would have a duty of making a record.

MR. WECHSLER: Just as when we ask a man if he
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vants counsel?
MR. DEAN: That 1s right.
THE CHAIRMAN: You have heard the motion, as
given in substance. All those in favor say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: All those opposed say "No."
(Chorus of "Noes.'")
THE CHAIRMAN: A show of hands.
(After a show of hands the Chairman announced
the vote to be 10 in favor! 5 apposed.)
THE CHAIRMAN: Carried.

I suggest we adjourn for lunch.

(Recess from 12:35 p.m. until 1:15 p.m.)
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AFTERNOON SESS ION

THE CHAIRMAN: Rule 11, gentlemen.

MR. DESSION: Before we get into that, there
is an alternate proposal, which 1s in the nature of an
addition to the present Rule 10.

THE. CHAIRMAN: Where is that alternate rule,
in the book?

MR. DESSION: Yes, it is in the Memorandum,
on page 6, Rule 10. You will notiece the only difference
between that and the Rule 10 which we have worked through
is that this would add an additional provision. The
addition is to furnish the defendant at arraiznment with
& 1ist of the witnesses on whose evidence the indietment
or information was based.

I am thinking of this as one of & group of
proposed rules, all of which are designed to give the
defendant a little more notice in advance of trial of
what the case against him is and, likewise, to give
the Government more notice in advance of trial of what
the defendant's evidence is.

I realize this is something of a departure,
but I think if any further disclosure before trial is
desirable, then it would be very important for us to
consider that and see how far we might want to go,

If i1t 18 necither feasible nor desirable, why, then,
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we have gone as far 8s we want.

As 1t stands now, we are giving the defendant
& copy of the indietment or information, and beyond that,
I guess, we have not changed the law very much as to what
he 13 entitled to recelve beforehand. We have made
Provision for a pre-trial conference, which is pretty
much permissive in terms. There is that. We have not
dealt with one problem, I think, and that is the 1list
of the witnesses to be called to trial,

The statute mentioned in the note to Rule 10
points out that in capital cases, by statute, the
defendant gets a list of the jurors and witnesses;
in non-capital cases, he doed not. I wonder wbethep
there is any justification for such distinction?

MR. HOLTZOFF: List of witnesses not to be
called st the trial,

MR. DESSION: No; that would be the witnesses
on whose evidence the charge was pressed,

MR. HOLTZOFF: Yes,

MR. DESSION: I suppose in capital cases, if
there 1s any advantage in letting the defendant know who
the witnesees are, the advantage would be at a maxirmm
then, he hes more to lose than ir a non~-ca&pital case,

80 that 1s where we give it to him.

We get that, I think, from Fnglich practice,
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but we do not give it to nim in non-capital cases, It
sesms to me he ought to gel that in both cases or in
neither case because, I just do not see what basis there
can be for such distinction.l

Beyond that, in order to bring this whole
question of polley to a head, I am proposing several
rules. There is this one. There is a rule designed
to afford inspeetion before trisl, in the court's
discretion, of documents, objects and so on, where
& showing can be made that there is some good reason
to have those in preparing & defense. I am also
providing for an exch&nge of lists of trial witnesses
before trial,

The purpose of all these rules is merely to
try to get & little further away from surprise aau Lo get
a little more of the atmosphere that has become more
customery in civil cases. You are all familiar, of
course, with the extensive cdevelopment along this line
on the civil side. We have had no such development
on the criminal side,.

I want to raise that question of whether we
ought to consider it,

MR. HOLTZOFF: Of course, on the clvil side
you do not furnish lists of witnessea, even in the pre-

trial and discovery proceedings.
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MR. DFSSION: No, I know that, 1 was speaking
generally of the whole problem rather than of that specifie
proposal.

So, in order to bring that up, I move that we
add to Rule 1C the new matter which is contained in
alternate Rule 10,

THE CHAIRMAN: On page 6%

MR. DFSSION: On page 6.

THE CHAIRMAN: Is the motion seconded?

MR. BURKE: Seconded.

MR. WECHSLFR: This is in substance rather than
in form, George?

MR. DESSION: Yes, I think there would have to be
slight corrections in form.

MR. WAITE: Would you require, in every case,
furnishing of 2ll the names and addresses?

MR. DESSION: That 1s right.

MR. LONGSDORF: I think, Mr. Chairman, from some
inquiries which I have made that you will get very
vigorous objectinn to this rule from district attorneys.

I have even gone to the extent of inquiring of & leading
defense attorney and I got the same comments, I anm
expreasing no opinion of my own.

MR, HOLTZOFP: I think it is & highly undesirable

rule., I cannot see why the defendant should be entitled
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to & list of witnesses who testified against him before
the grand jury. I can see & lot of danger in it.

THE CHAIRMAN: What dangers?

MR. HOLTZOFF: Well, there are two dangers,
In the first place, there is always the possibility -~

THE CHAIRMAR: Of shooting them, you mean?

MR. HOLPZOFF: Yes, of doing away with the
witnesses, or will facilitate the concocting of perjured
testimony; and, 3econd, 2 witness, 1f he so dealres,
is entitled to maintain secrecy as to the fact that he
testified before the grand jury.

MR. WECASLER: What 13 the present law on this?

MR. HOLTZOFP: In caplital cases you gebt 1t.

MR. DFSSINN: In capital cases you get it,
but you are not entitled to it in any others.

MR. HOLTZOFF: I agree; 1 do not see any
reason for the iistinctlon. I would like to see 1t
abolished in all cascs,

MR. LONGSDORF: This extends to information
cases, including misdemeanors?

MR. BOLTZOFF: It could not be an informatlion
because there may not be any witnesses.

MR. DESSION: Well, the prosecutor would be
supposed, under this rule, to give you & list of the

witnesses on whose evidence 1t was based, To some
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extent, of course, the court would have to take his word
for that, but at least he would be getting something.

MR. WECHSLER: George, speaking of the present
law, you said it referred to witnesses before the grand
jury, but that 1s not true, as I read the statute,

MR. DESSION: Was I mistaken about that?

MR, WECHSLER: In treason and capital cases,
it says the witnesses to be produced on the trial for
proving the indictment.

MR. DESSION: I was in error then. That is
trial witnesses. 1 am sorry. I have not seen that
in some weeks. I was confused on that,.

MR. WECHSLER: If it relates to witnesses
at the trial rather than to witnesses before the grand
jury, wouldn't it be well not to raise & questlon nere
in connection with arraignment but to raise it rather
in connection with the other pre-trial rules that you
have in mind?

MR._DESSIcnz We could do that, yes. I do not
particularly care at which point 1t is raised.

MR. WECHSLER: I suggest that your motion be
laid on the table until we get there, because 1t does
not seem to me the important language 18 "witnesses
before the grand jury," but reather the witneases at the

trial, I may be wrong.
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MR, DESSION: I would rather leave it separate
because in some cases those witnesses would overlap
considerably; in others they might not, My thought 1is
the need of maximum opportunity to test evidence before
trial,

MR. WECHSLER: Maybe you want the witnesses
before the grand jury. I do not propose to alter yeur
suggestion.

MR. DESSION: I think, however, that we could
defer consideration of that until later, sn we could have
the whole thing together. They are related.

THE CHAIRMAN: If there is no objection we will
lay this over for consideration at & later point.

MR. DESBION: May I just make one more proposal,
which involves harking baek to the note to Rule 7 (e)?
The proposal is before you in mimeographed form. It was
distributed just this morning. Here, what this amounts
to is inserting in the note a paragraph which indicates
that we are not changing the present law with respect
to bills of particulars, As I understand it, we nave
no desire to change that law. At least, that i{s my
impression.

We have no rule which anywhere refers to a bill
of particulars, and I think there might be some virtue,

and I do not think we need a pule on it, but I think
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there might be so@s virtue in indicating in a note that
we conceive that practice is continuing, and I think

the one appropriate place for that note would be the note
to 7 (e), the section which deals with the sort of
description of the offense that the indietment or
information shall contain. )

THE CHAIRMAN: If there 18 no objection, that
will be inserted in the notes to Rule 7.

MR, WECHSLER: Why should there be no rule
on bills of particulars? 1 am lost on that.

MR. DESSION: Well, I haven't a very atrong
view on that. We have, of course, & genersal provision
for motions, and it is drawn in such form that a
defendant, on motion, may ask for anything he wanis
to ask for on the kind of rellef he is entitled to.

I suppose that ought to be enough to enable him to
move for further particulars when he thinks he needs
them.

MR. WECHSLER: W®hy shouldn't this note be
moved from here to the rule on motions?

MR. DEAN: That would be my suggestion.

MR. DESSION: It could go there.

MR. WECHSLER: Well, I propose that.

MR. DEAN: I second that proposal.

TYE CHAIRMAN: Is that acceptable?
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MR. DESSION: That is entirely acceptable.

THE CHAIRMAﬁ: All rignt.

Then we move on, if we may, to Rule 11,

MR. DEAN: Mr. Chairman, are we passing the
guestion of whether we should require the names of the
witnesses before the grand jury?

MR. DESSION: Yes, that is being deferred.

THE CHAIRMAN: That is passed for the time
being.

MR. DEAN: Along with witnesses for the trial?

THE CHAIRMAN: Is there any comment on Rule 11,
which I think we have pretty well rehearsed?

MR. WECHSLER: I move its adoption.

MR. DEAN: Seconded.

THE CHAIRMAN: All those in favor --

MR. SEASONGOOD: Wait a minute, What about the
point I had on Rule 117 Why does the corporation get
this speclal treatment? Why should they enter a plea
of not guilty for & corporation? Why shouldn't they just
go ahead and take judgment against 1t?

MR. HOLTZ0FF: You cannot take judgment
by default in & criminal case. In case & natural
person fails to appear, you cannot do anything about it
but try to locate him, but in the case of & corporation,

being an artificial entity, you cannot apprehend the
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corporation &nd so enter 2 plea of not guilty.

MR. ROBINSON: Rule 11, page 3, there i3 a
note that this follows Federal practice, see United
States v. Beadon; that it is a common provision of
state statutes; that the same provision is in the
Criminal Justice Act.

It is a very common provision and I do not
mow of any reason for dropping it.

MR, YOUNGQUIST: You can proceed against
them for contempt, ean't you, if they disobey any
lawful order or process?

MR. ROBINSON: We are talking about dropping
this last sentence of Rule 11. That is the suggestion
that something be done differently about a corporation.,

MR. YOUNGQUIST: Yes, a1l you can do against
& corporation is just enter a plea of not guilty for it.

Would that not inferentially exclude the
possibility of proceediing against them for contempt for
disobeying lawful process? I do not know about that,
but I was wondering what suggestion you are making
textually in Rule 11,

MR, DEAN: I do not think it would exclude
anything in the way of contempt. I should not think so.

MR. BURNS: Is 1t important enough to dignify it

by rule?
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MR. DEAN: Would you say, "If a defeniant
refuses to plead, the Court shall enter a Plea of not
gullty"?

MR. HOLTZOFF: Yes.

MR. McLELLAN: I would be agreeable but --

MR. HOLTZOFF: It seems to lay 8an empnhas.ia
on "corporation” that is unnecessary.

MR. ROBINSON: I am afraid, if we do not mention
1t, it is not so awfully clear now, of course, becluSc e

MR. BURNS: It would be clear by note.

MR. YOUNGQUIST: What good does it 4o ts enter
& plea of not guilty?

MR. ROBINSON: It just eays what to do to the
district judge. All of our rules are simply statemcnts
of what the Federal law is, desligned to fill gaps and
make the procedure complete, instead of leaving lewjersg
and others wondering what to do 1f you have a corporate
defendant.

MR. YOUNGQUIST: Do nothing, if it fails to
appear, the same as you would do with an individual
defendant.

MR. HOLTZOFF: There 1s a difference. With
é8n individual defendant you can scnd a marshal out and
bring him to court, but you cannot do that with a

corporgation.
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THE CHAIRMAN: The difference between answering
& summons and being hailed into court on a warrant,
I think that is s sound distinction, isn't 1t?

‘MR. HOLTZOFF: Yes.

MR. SFASONGOOD: Of course, if it makes it so
they do not have to appear at all, the court can enter
a plea of not guilty,

MR. HOLTZOFF: I think there 1is this to it,
if a natural person does not appear, unless you c8n find
bim and bring him to court, you cannot impose & penalty,
but the idea of this rule is to make it possible to impose
& penalty on & corporation that does not appear,

MR. YOUNGQUIST: ZEnter & plea of not gusiby and
then what?

MR, HOLTZOFF: 3Set the case for trial,

MR. ROBINSON: Merely complete your issue
and prepare for trial.

MR. YOUNGQUIST: Yes, that may be.

THE CHAIRMAN: Don't you actually have to get
the defendant into court physically, or have him there
by any contemplation of the law, in a eriminal case?

MR. HOLTZOFF: Yes.

MR. YOUNGQUIST: I think the reason it hes
been followed is that every time the corporation is

indicted, the president or some official of the corporstion
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is also indicted, so he 18 always in there and he is
appearing for the corporation as well as for himself.

MR. HOLTZOFF: Oh no, I have known & lot of
cases where the corporation has been indicted without
an individual defendant.

HMR. McLELLAN: In pure food. cases that 1is

often 8o0.

s
L4

MR. HOLTZOFF: 1 remember some pure food

cases like that. =
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MR. McLELLAN: I want to make trouble, Mr.
Chairman. I hope I won't be sorry 8s I was this morning,
because I felt & little bit strongly about it for reasons
I will state briefly after I have made the motion.

I move that Rule 11 be amended to read:

"Rule 11. Pleas. A defendant may plead not
gullty, guilty, or with the consent of the court nolo

" and strike out the second sentence.

contendere,
Nolo contendere has become pretty unfashion-
able in this country I think, and has been abolished
in New York because it was thought useless,. I think
it is a useful thing to have but I think the burden
should not be put upon the judge when & man gets up
to plead nolo eontender;;telling him he ca&nnot do it,
I think the plea of nolo contendere should be something
that & man may enter only with the consent of the court,
and the court ought not to have to say to him when he
starts to plead it, "You cannot plead that," We allow
it in Msssachusetts when, in the execeptional case, 1t is
to prevent & man getting a record that could be used
in court against him afterward.
MR. SFASONGOOD: You would have to say the
court may refuse to accept the plea of gullty -=-

MR. McLELLAN: No. I would not have to say that.

Yes, the court may refuse to accept the plea of Guilly o
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MR. CRANE: You know in one of our sessions
I took & little time to plead the abolition of this
nolo contendere plea and I was excited becazuse I thought
that there was & feeling against 1it, although everybody
expressed themaelves, I recognized the inconsisteney
of a man saying he is not guilty but he may go to jail.
I do not know how you feel about 1t now. I am glad
to know that Massachusetts recognizes the fact that it 1is
an absurdity; in some cases, I noticed in the presse
the other day, I think in some Federal court, it had
some plea such as this because they said they were not
guilty, and the judge did not feel he ought to try it
out, But it 1s inconsistent. I think it is abolishecd
in England, and why we keep it here I, for the lifc of
me, do not know, except as it has Dbeen stated, a caance
to get rid of a plea of this kind and then it cannotl be
used as having decided & fact in some other cass, or
as res adjudlcata on some other case, But that secaus
to me absurd too. Anyhow I have & horror as wWe start
out here with our fine preface and wonderful language,
how we are going to simplify this, and then carpy this
in our courts where England has abolished it and 1¢ 1s
not used anyway. It is so inconsistent for a man Lo say
that he will zo to jail because he 1s not gullty.

MR. McLELLAN: Just one moment more. I &m not
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finding fault with retaining the plea of nolo contendere,
but what I do sey is a defendant ought not to have a right
to come in and on being asked what he says to the
indietment say "nolo contendere" and then the court

has to say "Well, I do not believe this is that
exceptional case wherc you can plead nolo contendere,"

I would rather have the consent to enter that plea
obtained first, from & practical standpoint,

MR. ROBINSON: ,Would the procedure then be
changed ? The defendant would move the court for leave
to file a plea of nolo contendere?

MR. McLELLAN: The court ls asked, undecr our
practice, whether & plea of nolo contendere will be
accepted, and the court frequently says, "No; this is
not the kind of case." And then comes along & young
fellow, 17 or 18 years old, who has gotten into trouble,
and you intend to put him on probation anyway and jyou
don't want to hamper him with & record that can be used
against him, and you say in that case, "This is a proper
case for tne plea of nolo contendere ." It comes to the
same thing, but to put it upon the court every time 8
men comes in and says "nolo contendere™, you cannot do
that,

THE CHAIRMAN: I thought I heard in a conference

in Boston between two judges, one or both of them said
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they never would accept the plea. If we put 1t in the
form you recommenl! we ma@ke it very difficult for a judge
with that slant to ever accept the plea.

MR. McLELLAN: I do not know who told you that,

THE CHAIRMAN: I heard him say it at the Judieial
Conference. I cannot recall his name; one of the more
recently appointed.

MR. BURNS: Sweeney?

THE CHAIRMAN: OSwecney.

MR. McLELLAN: If Ihad been there I would have
dared, because I know him very well, to say "You have done
it."

TIIE CHAIRMAN: Nobody took it up.

MR. McLELLAN: There are cases that lend them-
selves to 1t, but it ought to be a matter of special
consideration, and not give the right generally to plead

because
nolo contendere and then have to take it back/the court
says he refuses to accept it.

MR. CRANE: May I ask, hasn't this matter
been in any way questioned outside of what we are doing
here? As to wholther this plea should stand or not?

It has been advocated in the magazines and law articles,
Does the United States Supreme Court feel we ought to keep
this plea?

MR. SEASORGOOD: They did not say one way
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or the other in the Memorandum.

THF CHAIRMAN: It seems to be desired by the
district attorneys, but no objection raised in the
Supreme Court Memorandum, as I recall,

MR, MeLELLAN: I do not mean to get into &
discussion whereby it might follow that you would do
away with the plea because I think it is useful in
exceptional c&ses.

MR, BURNS: Judge, what are you going to do
about that part of the second sentence which you aave
stricken out?

MR, McLELLAN: I did not mean that. That was
& mistake. I should have said part of the second sentence
be stricken out; the part remaining being "The court
may refuse to accept & plea of guilty."

THT CHAIRMAN: You have heard Juige McLellan's
motion. Is there any further discussion?

(No response.)

THE CHAIRMAN: All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

(Chorus of "Noes,)

THF CHAIRMAN: The motion 1s carried.

MR. CRANE: 1 am glad we have gotten something

in the right direction.
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Tr CHAIRMAN: Are yjou ready for the motion
on the rule as modified?

All those in favor of Rule 11 as amended 88y
"Aye."

(Chorus of "aves.")

THE CHAIRMAN: Opposed "No."

(No response.)

THE CHAIRMAN: Carried unanimously.

12 now. 12 (8).

MR. ROBINSON: In tpat first line 1 suppoae
better construction would be Lo leave out "a" and make
“proceeding" plural, and bezlnning with line 3 there
18 "The pleadings in eriminal proceedings shall be the
jndictment and the information, and the pleas of not
guilty, guilty and nolo contendere.” Would that
be acceptable to the Committee?

THF CHAIRMAN: If there 18 nO objection that
is so amended.

MR. YOUNGQUIST: Is it intended by this to say
that the pleas &re pleadings? That 18 the way it reads.

MR. ROBINSON: That is right; Jjust as it says.
You remember we have had quite a bit of iiscussion in
former meetings a8 to what is a2 pleading and what is not
a pleading, and as in the case of the Civil Rules it

seems it might be advisable specifically to say that the
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‘ pleadings shall be this type of information; pleas
of not guilty, guilty, and nolo contendere. The reasons
for that I believe are supported in the notes of Mr.
Justice Gray In 151 U. S., Tucker v. United States,
who seems to have indicated that.

MR. YOUNGQUIST: Yes, I read that comment.

MR. ROBINSON: And Mr. Longsdorf and other
authorities.

MR. DEAN: The only problem is whether we later
use the word "pleading” in the narrow, orthodox sense.

MR. ROBINSON: No, we do not, because I have
checked 1t carefully.

MR. LONGSDORF: Before we proceed to vote
on themotion I would like to suggest we take out the
word "abolished"” at the beginning of line 6 and instead
use "shall not be used”, which is the language of the
Federal Civil Rules which dispense with those formal
motions of pleading.

MR. ROBINSON: They abolish, do they
not, too.

MR. LONGSDORF: Maybe they do, but they do
not abolish all functions of them. They alolish just the
names of them.

MR. ROBINSON: Yes, Civil Rule 7 (c) says that

"pDemurrers,"”" and so forth, "are abolished.” That is a
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heading. And then the text says, "Demurrers, pleas,
and exceptions for insufficiency of pleading shall not
be used®, so you have both there, do you see?

MR, LONGSDORF: Yes. Well, suppose somebody
comes along and makes his motlion in the form of &
motion to dismiss or & plea in abatement and 1t .3
substantially good if he would only change the name
of it to a motion. What are you going to do with it;
throw it out because it 1s out of form?

MR. ROBINSON: I am afrsid what you are
suggestling, George, would take the nicetles out of
this rule if you a&re going to preserve the significance
of the rule and merely change the name,

MR. LONGSDORF: In the beginning of line B
you have riveted it down by the use of the word "only."

MR. ROBINSON: That is what the Committec has
voted for.

THE CHAIRMAN: Hasn't that been the procecas
by which both &t common law and under the civil rule
we have gotten rid of demurrers a&nd all the other
antiquated pleadings?

MR. BURNS: Suppose you just said the term
shall be abolished, because in 5 you say the statute
shall continue in effect but this "shall be interpreted

to mean ‘motion raising 8 defecnse or objection' as
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providei in this rule."

MR. HOLTZOFF: How about Mr. Longsdorf's
suggestion "shall not be used”"?

MR. ROBINSON: That is the trouble. You have
your rule speaking of demurrer and all these other
motions and there is no need to abolish the term and
still leave the body continuing.

MR. HOLTZOFF: I don't think it makes a&any
difference whether you say "abolished" or "shall not be
used”, I think they are the same, but if you want
to use the words of the Civil Rules it would be "shall
not be used”,

MR. LONG3DORF: But, Mr, Chairman, there is
another thing. The Congress of the United States
since we voted on this rule at the last session has
passed the Act of May 9, 1942, and continues to use
the words, What are you going to do about it?

MR. ROBINSON: We are talking about two
different things, when you talk about using them or
not. Of course, for one thing, in May, 1942, these
rules were not in effect, and I think our subdivision
(v) (5), which is our paragraph.(s) under subdivision (b)
to which attention has been called, simply calls attention
to the fact that you can interpret legislation by

using in place of those terms the motion ralsing a
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defense or objectlion.

MR. LONGSDORF: Although I don't want to be
obdurate --

MR. ROBINSON: I don't think you are obdurete,
but I do not believe we are getting snywhere if we change
the phraseology and still say everything else continues,

MR. McLELLAN: I move, Mr. Chairmen, the
adoption of Rule 12 (a).

MR, BURNS: I second the motion.

THE CHAIRMAN: All those in favor say "Aye.”

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: Carried.

We will take up 12 (b) now, section (1).

MR. LONGSDORF: Mr. Chairman, there is & question
in there in line 13: "The motion shall present together
all defenses and objections then available to the
defendant.” Now the question arises in that
Bvaporated Milk case which leads me to call attention
of the Committee to those words. If you are going
to make an objection which goes to the jurisdiction of
the court you can ralse it at any time. But if jou are
going to make an objection that goes to the jurisdiction

of the person you can waive i1t if you do not make it at
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the right time. What happens if you make them all
together? Then you combine them.

MR. HOLTZOFF: Isn't that taken care of in

paragraph (3)?

MR. LONGSDORF: Well, maybe it does take care

of it.

MR. HOLTZOFF: I think it does.

MR. LONGSDORF: I want to know.

MR. ROBINSON: I think so.

THE CHAIRMAN: It seems to be the consensus
that paragraph (3) takes care of it. Any further

gquestions on 12 (b) (1)

MR. SEASONGOOD: As & matter of style could
not you leave out "together" in line 137

MR. ROBINSON: Murray, that is awfully important.
We did have & word in there. We did bave "shall puesent
at the same time". Thet 1s just the nub of this whole
rule. Just as Alex was telling me the other day about
an asssistant United States attorney in Chicago who was
fuming about a famous case there, and he only got to the
21st plea in abatement in the case, In other words,
what we are trying to do 1s to require, as the Civil
Rules do, that all defenses and objoetions be presented
at the same time and the court can consider them at the

same time, and you do not have the sequence, month after
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month, of onc objection or defense being overruled and
then a@nother being filed.

MR, SEASONGOOD: You would not, would you?

MR. DEAN: Aren't you trying to say that the
same motlion shall present. In other words, try to
present them all in a single motion?

MR, YOUNGQUIST: The motion shall present
811 the defenses, Otherwise it is redundant.

MR. ROBINSON: I hope we are not leaving out
something therc,

MR, SETH: I think we ought to emphasige 1it.

MR. ROBINSON: I think with Mr. Seth, we
should emphasize it.

MR. SETH: I would not say in one document.

MR. ROBINSON: We do not mean necessarlily one,
It does not make it a condition whether it is one Piece
of paper or half a dozen.

MR. SETH: No., It does not make any
difference, but I do not like the word "together".

MR. DEAN: I do not either.

MR. YOUNGQUIST: Would it help if you say
"The motion shall include all defenses"?

THE CHAIRMAN: Yes, "shall include all defenses
and objections then available to the defendant."

MR. ROBINSON: I cannot imagine that the court
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would refuse to accept & supplement or addition to the
motion. We went to watchb that to be sure 1f the
defendant made a motion one day he might overlook
objections.

MR. SETH: What does the civil rule say on that?
Don't they have & rule on that?

MR. DEAN: If "together" mesns all at one time,
whether in one document or many doecuments, then your rule
has an objection.

MR. ROBINSOR: Wny?

MR. DEAN: For the reason that it just governs
time and precludes the defendant from filing another
motion. '"Together" means something different than
"the same time".

MR. ROBINSON: I had "at the same time" in the
draft and I wish I could remember the gentleman who
insisted that it be stricken out and we use instead
the word "together”.

MR, DEAN: Wkt would you lose, as far as jyour
objection goes, if you said "The motion shall include
all the defenses”?

TJAF CHAIRMAN: Or if you want to make it doubly
certain "all defenses and objections then available
shall be presented in the motion"?

MR. LONGSDORF: Mr. Chairman, do you want to
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add "known or available"?

MR, WECHSLER: 1Is it the purpose of this to put
a penalty on & fellow who daga not see he has a point until
he geta a different lawyer?

MR. ROBINSON: I think not, Herbert. Do you?

MR, YOUNGQUIST: Isn't that protected in (3)?

MR. ROBINSON: There is your "togetaer” again
you Bee.

MR. YOUNGQUIST: No, it is not protected in (3),
but it is protected by the note 1 nad to (3) by waich 1
added after the word "present" in line 29, "unless the
court for good cause shown relieves him of 1it".

MR. ROBINSON: That is a good addition, isn:t
it?

THE CHAIRMAN: What line?

MR. ROBINSON: Line 29.

MR. WECHSLER: That is what we want 18, he has
to do it unless he has some good rea&son for not daing it?

MR. YOUNGQUIST: That is right.

THEY CHAIRMAN: If you have that, then do you
8t11ll need the word "together" in line 13? Or wouldn't it
be the word "include”?

MR. ROBINSON: I am suspicious about 1it,

MR. GLUECK: Unless you use the word "ombrace " .

MR. HOLTZOFF: I think "include" is all right.,
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MR, ROBINSON: We are not thinking just slone
about the demurrers but we are thinking of the he&ring
on the motion.

THE CHAIRMAR: You are thinking of the motion
itself which is & hearing and that seems to me, with that,
plus (3) that you just agreei to amend, gives you &il
you need possibly hope for,

MR. ROBINSON: The objection to the two
together is then tautology.

MR, BURNS: It may mean time, the bundle
of papers, or it méy mean one paper.

MR. ROBINSON: And if your word before that
was "at the same time" that would be difficult because
of the point just mentioned.

T4E CHAIRMAN: It is moved that 12 (o) (i)
be amended in line 13 to strike "present together"
and substitute the word "include”;

MR. WECHSLER: 3econded,

TH® CHAIRMAN: All those in favor say "Aye."

{Chorus of "Ayes.")

THE CHAIRMAN: All opposed say "No."

(¥o response.)

THE CHAIRMAN: Unanimously carried.

Are there any more changes in (1)? If not,

the motion i to adopt 12 (b) (1) as amended.
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All those in favor say "Aye.”

(Chorus of "Ayes.")

THE CHAIRMAN: All those opposed, "No."

(No response.)

THE CHAIRMAN: Carried.

Now 12 (b) (2).

MR. HOLTZOFF: Mr. Chairman, in lines 17 and 18
I think we can leave out & few words of surplusage;
the words "upon request of the defendant, of the
government or upon its own initiative”, They do not
add anything. If you strike out all those words
you s8till have the same meaning without thenm.

MR. GLUECK: That is it must still be in
the opinion of the court anyhow?

MR. LONGSDORF: Seconded.

MR. HOLTZOFF: I move to strike out the words
in 1lines 17 and 18, "upon request of the defendant, of the
government or upon its own initiative”.

MR. ROBINSON: I would like to ask Judge
McLellan's view.

MR. McILELLAN: I do not think they add anything
to 1t because the court can do it of his own Initiative
or on anybody's request,

MR, YOUNGQUIST: I second the motion.

THE CHAIRMAN: All those In favor of the motion
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say "Aye."

{chorus of "Ayes.")

THE CHAIRMAN: Those opposed, "No."

(Ko response.)

THE CHAIRMAN: Carried.

MR. YOUNGQUIST: Do we need the word "immedlate"
in tberé?

MR. ROBINSON: I think so.

MR. YOUNGQUIST: He 1s given authority only to
order an jmmediate hearing.

MR, BURNS: How about "porthwith"?

MR. ROBINSON: That 1is "whenever in the opinion
of the court”.

MR. HOLTZOFE: I second Mr Youngquist's motlion
to strike out the word "ymmediate” and change the word
"and" to "a".

THr CHAIRMAN: I wonder i1f that does not 4o
violence to the thought, and you would not cure 1t
all by starting with that subordinate clause, "whencver
in the opinion of the court” and so forth "the court
may order an lmmeliate hearing of the motion"?

MR. HOLTZOFF: That 1s better.

MR. ROBINSON: That is acceptable.

THe CHAIRMAN: If there 18 no objection we

can do that.
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MR. WECHSLFR: But why should it be "imme 1late"?
There may be & hearing in & week. wWhat we really mea@n
ia & hearing of the motion before trial.

MR. ROBINSON: Well, 18 that all?

MR, WECHSLER:  Sure.

MR. ROBINSON: Don't we have in mind to mesan
here what we s8y?

MR. DEAN: Suppose it {s the opinion of the
court that it would help dispose of the trial by having
s hearing & week before then?

MR. ROBINSON: The word “smmediate” itself
calls attention to the fact that these rules are framed
or designed to secure acme expedition, if possible.

MR, HOLTZOFF: The court may order an imme ilete
hearing or mey order & hearing & week from now.

MR. WECHSLER: The court may order & hearing
{mmediately or within & reasonable time.

MR. McLFLLAN: Why don't you do what the
Chairman says: 'Whenever in the opinion of the court™,
and so forth,"the court may order an imme llate heardng
of the motion™?

THE CHAIRMAN: Yes,
MR. HOLTZOFF: I think the word " mmediate”

is out.

MR, ROBINSON: I would 1like to have thr record
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show & protest on that. 1 think our whole object here
418 to end unjustifisble delays that have occurred in
criminal procee.llings, and I think for the aake of
style of saving 8 word here or there or & commd there,
we better not get ourselves into 8 position where we
ape losing the real point we have 1n mind just in the
interest of & 1ittle stylisticism.

MR, DEAN: Wwhat I objeet to 18 it does not
require an {mme ilate hearing. If you want to require
an immediate hearing then require it, but if not then
don't.

MR. ROBINSON: Where we use the word ‘maj"
we are putting discretion in the rourt to do what ho
thinks best, and I can hear you, Gordon, in court now
pefore the district court under these rules - it is
pather optimistic I suppose = say to the judge "7 don'tt
want & hearing on tnis motion for some Lime. We want
to have qulte & bit of time to deliberate.”  And the
judge could s&y "The rule expressly directs me to order
an immediate hearing. It means, the word 'immed iate?,
what it says end 1t shows that it is designed Lo expedite
this matter. Therefore I feel that I had better do 80."
Now if you don't want & rule having the court supported
by that word, to that extent, 81l right. But let us be

sure we know what we are doing before we strike it out,
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MR. WAITE: It seems to me & word that cannot
do any harm and, therefore, some good. Therefore it is
advisable to leave it in.

MR. YOUNGQUIST: I have a more fundamental
question in my mind, Mr. Chairman: If we do not have
the sentence at all what would the court do? Having
the sentence as it is the court may in its discretlon
hear the motion or refuse to hear the motion.

THE CHAIRMAN: You think the word should be
"shall" instead of "may"?

MR. YOUNGQUIST: If we are to bave anything
at all, I think as a matter of fact we do not need
the sentence, because when a motion is mede the necessary
sequence is that it is heard.

MR, WECHSILER: It is not as simple as that,
Asron, I do not think, because 1f you go back to 12 (b)
(1) you will notice that it says that the motion shall
include all defenses. There was & time in the precvious
1ife of this rule when it said "all defenses that hereto=-
fore could be raised before trial,” It does not say
that any longer, and as a lawyer it would leave me &
little uncertain a&s to what defenses had to be raised
by motion of that group that stated affirmative defonses
heretofore raised at the trial,

Now I understand the purpose to be that whenever
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& defendant hss, what heretofore has been called an
affirmative defense, he has to put it in the motion,
Some of those may be defenses that can properly be
disposed of before trial and some the Judge may have
to hold for the trial.

MR. ROBINSON: That is right,

MR. LONGSDORF: I see another difficulty here
I would like to mention. In the last three lines at
the bottom of Rule 12 (b) (2) authority 1s given to
order the defenses or objections reised by the motion
to be submitted for determination at the trial of the
general issus. You go to the trial of the general
issue of "not guilty" and therewith you dispose of
special motions in bar, on the ground of former
acquittal, conviection, former jeopardy or limitations.
If you allow that to be made that way, ani especlially
the first three, are you golng to give them to the same
jury that disposes of the general issue?

MR. ROBINSON: Surely.

MR. HOLTZOFF: You do do it today.

MR. LONGSDORF: All the aunthorities I have
been able to find said it was wrong, but it did not hurt
in that particular case to have done it.

MR. HOLTZOFF: I think the Supreme Court allows

it to be done.
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MR. ROBINSON: I think that 1s right, George.

MR. WECHSLER: I wonder, going back to (b)
whether we should not qualify the word "defenses" some-
how in & way that we previously had it. The stuff
that used to be a plea in abatement or plea in bar is
the stuff that we mean to have raised by motion,

MR, LONGSDORF: The object of the former
practice was to cut off the trial on a8 short and brief
a provable issue of fact before you went into the general
issue, If you are going to abandon that let us know
it, and you go to the trial on the general issue and
have the whole works in there.

MR. ROBINSON: The sentence you talk about
goes with the sentence that precedes it, "The right
to trial by jury shall be preserved to each party.”
Ve are getting into difficulty if we thereby multiply
jury trials, so the objeet here is to put it in the
hands of the distriet judge to say that an issue which
has been raised, that is a defense or objection which has
been raised, shall not be tried on this preliminary
heering by jury as he has requested, but will simply
be 'tried by the same jury that tries the general
iasue,

MR. LONGSDORF: How will the judge instruct

the jury the kind of verdiet to bring in?
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MR. ROBINSON: That will be easy if there is &8
right to jury trial now.

THr CHAIRMAN: Would not the jury dispose
of this preliminary issue first and then go on to the
main trial?

MR. HOLTZOFF: Oh no.

THE CHAIRMAN: Yes.

MR. HOLTZOFF: Not if you raise the issue of
former jeopardy, for exsmple, at the trial of the general
issue. The jury brings in a verdiet of not gullty ==

THF CHAIRMAN: You mean you go on and try the
whole case and these others all in one ball of wax?

MR. HOLTZOFF: Yes.

THE CHAIRMAN: Horrible.

MR. DEAN: As I read this in the last three
lines you could try on order of the court everythin:
that could be raised on some kind of motion to the same
jury on any issue a3 well as that of not guilty.

THE CHAIRMAN: I thought the practice was to let
the jury hear the first issue rirst and render its verdict
and then go on to the trial of the general issue if the
£irst verdict does not dispose of the matter,
| MR. YOUNGQUIST: I do not think it 1s rigat.

MR. ROBINSON: I have cases in which Pederal

judges have done rxactly that and it seems to me 1t would be
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desirable, if you had some issue there which makes the
rest of the issue, the general issue of not gullty,
usually relatively immaterisl.

MR. YOUNGQUIST: I am not questioning that,
but I am only saying that the general practice, as I have
known it, is to try them all at the same time.

MR. BURNS: It seems to me if you adopt the
Chairman's transposition and strike out the word
"immediate™ you get what you want to get. The distriet
judge having control of the issue, whether or not he
should expedite secondary issues which might be
determinable of the whole controversy should declide,
and if he decides "no" he proceeds to have them all tried
by the same jury that tried the general issue, I move
that those limitatlions be adopted,

MR. ROBINSON: May I ask & question about
that, Judge Burns: I undersbtood the Chairman's
suggestion about transposing the relief clause was
mixed up with "immediately". If you strike out
"{mmeilately”™ we better keep the same order because
we wlill have an awfully long tail on an awfully short
horse.

THE CHAIRMAN: All right.

MR. YOUNGQUIST: Strike out "immediate" and

what else?
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MR. BURKS: And after the word "motion”
strike out - but that has been voted upon.
THE CHAIRMAN: All right. You have heard
the motion. All those in favor say “"Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Those opposed, "No."

(No response.)

THAC CHAIRMAN: Carried.

MB. CRANE: Doesn't that adopt (2) as it is?

T4r CHAIRMAN: This is a motion to strike the
word "immeliately".

MR. CRARE: And adopt the rest of it?

MR. YOUNGQUIST: The whole of (2).

THE CHAIRMAN: Are we covering too much?

MR. WECHSLER: Mr. Chairmen, I am really
troubled about this whole thing and I have before me
the Rule 15 &s it was drafted by this Committee and
it has got & lot of things in it that I do not see
here now that were very carefully hammered out.

MR ,ROBINSQN: I shall be glad to explain all
of them because they are 811 written out in the notes
or in our supplementary papers.

MR, WECHSLER: I think if you will give me
8 minute you will see what I have in mind. Now thal

rule reads as follows, and I will start with what was
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15 (b) which is the substance of 12 (a):

"A11l demurrers, pleas in abatement, and pleas
in bar are abolished and motions shall be used in tueir
place."”

Ani the second thought: "Any matter capeblc
of determination before the trial of the general isaue
may be raised in advance of trial by motion.”

So that told you definitely what the motion
was for.

Then the next thought was?¥ "Defects in tae
institution of the prosecution and objections to the
form of the indietment or information other than that
it fails to charge an offense or to show jurisdietion
in the court shall be raised only by motion before trial."

The result was that all the freedom Lnal a
defendant heretofore had to deal with the matter at the
trial as a defensive proposition was preserved, except
defects in the institution of the prosecution and
objections to the form of the indictment, other than
failure to charge an offense, or jurisdletion. There
was, in short, & device for requiring it to be raised
before trial; any objection to the indictment or
information, and it was permlssive beyond that in
allowing a defendant to raise before irial any other

matter that was in its nature capable of determination
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before trial of the general issue. Now I think that

is sound and I think what we have now is unsound and

I move the substitution.

MR. LONGSDORF: And I second the motion.

MR. YOUNGQUIST: May I call attention to the faet
that immediately after page 10 from which you read,
appesrs another draft of the rule on page 1ll.

MR. ROBINSON: Yes. I need to call attention
to the fact that this Rule 15 which Mr. Wechsler has
read was not really approved by this Committee. In
fact this Committee had so much difficulty with 1t thet
a sub-committee was called of which Mr. Youngzquiat,

I believe, was chairmsn and there were two or three
drafte prepared and we tried to prepare an aslternative
rule, Mr. Holtzoff and I talked 1t over quite
carefully and Mr. Holtzoff thought in view of the status
of the whole matter that the Rule 15 Mr. Wechsler just
read really does not represent the econclusions of Luw
Committee 8t its last meeting and he felt we should
ravor that rule you have before you.

MR. HOLTZOFP: That is quite correct.

MR. WECHSLER: I am not making any polint about
it, having been foreclosed, but I think this is better
than what we have gotb.

MR. YOUNGQUIST: I had not seen the (b) and (¢)
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until this draft came. I do not think I was Chairman
of the sub-committee. We were just working together.
Rule 15, a&s it appears on page llxtO'ch?if 12 is the
rule as I last saw 1it. 1 worked a good deal on it
at the time and we reported what I thought was an
appropriate rule thet would cover all situations and
would provide for an orderly procedure for the disposition
of motions by character, 88 to whether the objection
was one that might be raised under the general issue
or must be made as & step preliminary to trial.
I sm very much in doubt ebout 12 (b) (2). I confeas
that I do not know what it means. I have & numbeé
of questions in the margin about it.

MR. ROBINSON: Let us hear them as soon 838
you are ready.

MR. DEAN: I will give you one, &nd Lude a3
thet a demurrer could be determined by the petit jury.

MR. McLELLAN: That is just what I was wondering.

MR, DFAN: Oh yes. The question whether it
constituted & cause of action would go to the jury.

MR. ROBIRSON: That is 1f there was & right
to trial by jury or the court submittel 1it.

MR. McLELLAR: No. It says "may determine the
motion or it mey order that the defenses or objections

raised by tne motion mAY be submitted for determination at
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the trial of the general issue.”

MR. ROBINSON: And isn't that purely optional?

MR. HOLTZ0FF: ©No, but it would be determined
by the judge &8 a question of law, wouldn't 1t?

MR. McLELLAN: Of course it would, Mr. Holtzoff,
but I am talking about what this says.

MR. LONGSDORF: If it means that why not
change “"submitted" in line 25 to "reserved"?

MR. WECHSLER: No. I want to know what Lic
theory of the objection was. You see, a8 I understood it,
we had this very technical problem: There &re some
things you can raise before trial under the present
practice that you can also raise after trial, and there
are somc things you have to raise before trial that you
cannot ralse after trial, Then the whole right to
trial by jury thing is inextricably bound up with these
procedural details. You have a right to trial by jury
on & plea in bar if you raise it before trial, and
you also have a right to trial by jury if you raise
it at the trial, but if you raise it on motion under
the present practice you have not a right to trial
by jury. 3o I thought we were trying to work it out
80 we would, to some extent, take aceount of all
those points,

MR. ROBINSON: We have done it. What you are
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saying 1s this: What 1s absolute right? We have & 75~
page memorandum on this subject. We have examined, we
think, 8ll the Federal cases that are in point on it

and we have found that the present situation is extremely
complicated and that the Johnson case and the Evaporated
Milk case are now before the Supreme Court of tie United
sStates because there is such 8 confusion and split of
authority in the Ninth Circult and Seventh Circult,

We have gone into that very carefully, and this represents
& safe presentation of the rule that will take care

of the difficulties now existing,until the court speaks,
of course. As Mr, Longsdorf has suggested, just as

soon a8 the Supreme Court declides the Johnson case

in the Seventh Circuit and the Evaporated Milk case

in the Ninth Circuit all you or I may say does not

make much difference, because the @ourt in that Evaporated
Milk case I think will have to decide the question

pretty squarely that we are dealing with.

MR. DEAN: What is the question the Court is
going to determine?

MR. LONKGSDORF: Whether you must determine a
plea in abatement on Wednesday when the defendant claims
it goes to the jurisdiction of the Court. The question
thus called for is whetherthat plea must be determined

as an issue of faect before you go to the trial of the
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general issue. Now that is squarely up on the Evaporated
Milk case.

MR. HOLTZOFF: Yes, I know, but if our
rule s8ys otherwise our rule would supersede that
decision.

MR. LONGSDORF: Not necessarily, but the
decision may contain matter which will make us very loathe
to supersede 1it.

MR. ROBINSON: It doesn't, 1t seems to me.

If we keep on suggesting how difficult the present problem
13 and how some things can be raised by plea 1n abatement,
some by motion to quash, and others by demurrer, and some
things can be trled by the jury and some cannot, then

we get ourselves just hopelessly confused, because it 18
possible to cut a channel through all difficulties and
resolve them by a rule, and I believe that this rule does
do that thing.

MR. HOLTZOFF: I would like to =ay & word
in support of what Mr. Robinson says. That last sentence
beginning on line 23, I do not construe the way Mr. Dean
suggested. I don't think this means that & demurrer
may be submitted to the jury. I think it means that
thisg refers to the time of the disposition of the motion
and not the manner of 1t.

MR. McLELLAN: Tt says "at the trial of the
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general itssue”.

MR. HOLTZOFF: At the trial., It does not
mean necessarily by the jury. It means the judge may
regerve decision on the motion to dismiss until the
trial on the merits. I do not think that would mean
he has to submit it to the Jjury, woulﬁ it?

MR. McLELLAN: Oh no. I daresay the
construction you put upon it would be the one at which
the court would arrive.

MR. DFAN: I do not have any doubt about that.
I don't think the court will ever submit & demurrer to
the jury.

MR. HOLTZOFF: Maybe it is not the most
felicitous phraseology.

MR. McLELLAN: 30 what would you 8&7 about
that? Thne court may determine the motion or it may
order that the defenses, and 80 on? suppose the motion
raises a8n lasue of fact? Are you going to lec wone court
determine the lssue of fact; the judge?

MR. ROBINSON: or & fundamental proposition,
but I think Mr. Youngquist will bear me out on this,
or if not, correct me, our fundamental proposition before
us was with the word "heretofore” indieating to the Judge
what the practice nad been as to whether an issue was

to be tried by 8 jury or by the court and that the judge
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now would have to determine that, so we have made it

in line 24 that the court may determine the motion.
That would be the eni of it if it is a demurrer raising
simply 8 question of law; the judge woulddetermine it.

MR. WECHSLER: My 1 interpose this: Let me
show you how nicely the previous rule, the one we had
before --

MR. ROBINSON: If the Committee wants the
previous rule that 1s all right with me.

MR. WECHSLER: But they did not adopt it.

Oon page 11 look at 15 (3).

MR. CRANE: Ve have all read it and I move
that we adopt 1t.

MR. BURNS: As 8 substitute?

MR. CRANE: Yes. It embodied the same thing
but it is a little clearer.

MR. WECESEER: I think, Mr. Chairman, it would
be worth talking it out. I think tbat that 15 (e) (3)
answers this question of form precisely.

MR. YOUNGQUIST: That was the ides in drafting
what appears now on pPige 11; to classify motions with
respect to their subject matter and with respect to the
method of trial of the lssue raised by the motion.

MR. BURNS: Is it the motion that 15 (e) (3)

be substituted for 12 (b) (2)?
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MR. WECHSLER: I do not think you can gquite
handle 1t that way, Judge. /All I can say on the
comparisons thus far made I would like to see the
substance and the language of 15 (e¢) (2) and (3),
which seems to me the crucial matter, brought back,

MR. BURNS: Cannot we vote on that on the
aaau&ption that the Committee on Style would work it in?

THE CHAIRMAN: That is in place of 12 (b) (2) -
that would include it all; (1) and (2) - we substitute
what appears on page 1l of Rule 12 under the heading
(e) (1), (2), (3) and (%). Is that correct?

MR. WECHSLER: Under the headings (c), isn't 1it?

THE CHAIRMAN: Under the headings (c) (1), (2),
(3) and (%).

MR. WECHSLER: Would be substitutel for -=

MR, WAITE: That takes the place of (b) (1),
(2), (3) and (4) assuming the Committee on Style will
work Iinto the new arrangement the provision that all
motions shall be presented at the same time,.

MR. HOLTZOFF: It seems to me you have taken out
too much. I think paragraph 3 on the top of page 2
out to stand, relating to waiver. Rule 12 (b) (3)
ought to stand,

THE CHAIRMAN: All rignt, Then in place of
(b) (1), (2) sna (4).
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MR. ROBINSON: Another point neelis to be raised ==

MR, WECHSLER: ©Even that is not as simple as
that, Mr. Cheirman, because 12 (b) (3) speaks of defenses
and objections then available to him, and the very essence
of 15 (2) was to preserve in the defendant tae option
to raise before trial or at the trial, as he chose,
matters &a to which that option has heretofore e~xisted.

MR. ROBINSON: I don't think that is true,
Mr, Wechsler, That certainly was not my idea.

MR. WECHSLER: Iet me read you the language
which, in my opinion, makes that clear.

MR. HOLTZOFF: That is the &air raid signal,

THE CHAIRMAN: We have received permission not
to be interrupted, - from the Distriet Attorney.

MR. YOURGQUIST: I was Zoing to say with
respect to that, the o0ld 15 as we have it provides that
all defects in the institutlion of the prosecution nsr
in the indictment or information other than that it fails
to charge an offense or to show jurisdiction in biw court
shall be raised only by motion before trial. So that
clause is made limited.

MR. WECHSLER: And it also says "shall be made

and heard together unless, for good cause shown, the court
shall otherwise permit®. So it is 8ll there.

MR. ROBINSON: What about the word "together"?
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We have to get rid of "together”.

MR. YOUNGQUIST: "shall be heard together.”
Isn't this what 1T amounts to, Mr. Chalrman: I think
we all understand tne substance of the motion which will
require the Committee on Style, or someone, to dovetall
the provisions into what we now have by incorporating
the content of the old Rule 15.

MR. ROBINSON: I think thet will be fine.
1 think the result will be surprisingly like the present
Rule 12.

MR. WAITE: I cannot vote on that.

THR CAAIRMAN: The Chair would like Yo make
a motion taat Mr. VWiechsler, Mr. Youngquist and Ac.
¥Walte be & committee of three and spend tomorrow
getting the rule in shape.

MR. WAITE: I have the time tomorrow bub
I have not much knowledge on this subject matter.
Hadn't you better put somebody else on 1t?

MR. YOURGQUIST: I would suggest Mr. Robinaon
who is an ex officlo member, 1 suppose, of the Committee.

THE CHAIRMAN: Of course.

M3. ROBINSON: I will be willing to be relieved
of further labors on this rule. It has taken more time
than a&ll the other rules put together.

THE CHAIRMAN: It might as well go to the
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Committee on Style then.

MR. ROBINSON: Right at this point 18 where
the Civil Rules Committee had their big trouble. It
is right in about this point where there &re more
decisions piling up in the Federal courts under the
Civil Rules then on any other subject, according Lo the
statement of Judge Clarke on the subject.,

THF CHAIRMAN: I was suggesting referring it
to the Committee on Style.

MR. YOUNGQUIST: I so move.

MR. ROBINSON: I second the motlon.

THE CHAIRMAN: All those in favor of the motion
referring it to the Committee on Style say "aye."

(Chorus of "Ayes.")

THE CHAIRMAN: With instructions to report
on Monday.

All those opposed, "No."

(Ro response.)

THE CHAIRMAN: Carried.

MR. SFASONGOOD: I do not understand this,. The
court ﬁas a note on Rule 12 which does not sesa to me to be
at all related to Rule 12. It says "Should the rules
require the presence on resentence” ete. "under an old
and erroneous sentence?”

MR. ROBINSON: You have your numbers twistel
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there, haven't you, Murray?

T CHAIRMAN: Whatl page is that on?

MR. SEASONGOOD: Page 4,

MR. ROBINSON: Yes, you 8ee you have the wrong
number. It is No. 15 in the old rule, Murray, the

top of page 5 of the court's notes.

THE CHAIRMAN: Rule 1%, please; back in the other

book.

¥R, HOLTZOFF: Mr. Chairman, I have some matters
of phraseology to suggest. In lines % and 5 I think there
is surplusage there and I move to strike out the words
"whother by & multiplicity of counts or of defendants
or otherwise”.

And I also move to strike out from lines % 8&nd 6
the words "upon motion of the defendant, of the
government, or of 1ts own motion”.

MR. ROBINSON: On the iatter point if the
Committee reels the question 1s the same as it was when
1ast voted on I see no objection to that, but on the
former point I feel the words would be very unfortunate,
to have the "order" clause stricken outb.

MR. HOLTZOFF: That 1s & dpagnet clause and
covers everyuhing. I do not see that it adds anything
to 1it.

MR. ROBINSON: You wani to glve the defendant
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for making his motion and for securing

nis relief.
THY, CHAIRMAN:

I am inclined to agree with your

int, Alex, put not with the first.

I will modify my motion

second po
according-

MR. HOLTZOFF:

1y.
MR. LONGSDORF: I would like to make 8 suggestlon
about the headline. I think the headline would better

fenses or of Defendants;

pread "Prejudlcisl Joinder of Of

Fleetion or severance.”

MR. ROBINSON: The note to the rule covers "other

relief" in the 1ast line.

MR. LONGSDORF: Put that 1in, put if you want

to make the neadline deseriptive of the content of the

rule --
MR. HOLTZOFF: If you mske tpat heading too

long you put the rule in the heading.

MR. LONGSDORF:

impresslion fixed in his min

somebody 1is golng to read

this rule with an 4 as to

what he gets out of the {talicized lines and he has

gets to the end of the rule.

his eyes shut before he
“mrfect

TH® CHAIRMAN: Just put in the words

of" at the end.

MR. WRNS: Why not s&y rpefect of Prejudicial

Joinder" and 80 forth?
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MR. YOUNGQUIST: "Relief From Prejudicial
Joinder"?

MR. LONGSDORF: That 1s better.

MR. JOLTZOFF: That 1s better yet.

MR. McLELLAN: What is it? Going out by
consent?

THE CHAIRMAN: By consent in line 5, running
into line 6 “upon motion of the defendant, of the
government, or of its own motion”. Just as we stmuck
the same words out in the previous rule.

MR. McLELLAN: Yes, but you have & different
question there. They ought to have been stricken out,
but because that rule nad to do with the setting of the
time of thne hearing upon & motion. But there are some
things which courts cannot do of their own motion and
I am not sure that this 18 not one of them,

MR. DEAN: You raised that point before.

MR. McLELLAN: I do not remember 1t.

MR. DEAN: That the court would have been
reluectant to do 1t without some kind of indication he
could do it on his own motlon.

MR. McLELLAN: Yes, and I really doubt the
power of the court to do that kind of thing on its own
motion.

MR. ROBINSOK: In other words, the considerations
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are not the same as the last time. I think we better
leave it in.

THE CHAIRMAN: Then why not say "upon motion
of the party"?

MR. ROBINSON: I would expressly give the power
to the court to do it.

THE CHAIRMAN: You want to save that?

MR. ROBINSON: Yes, but if you strlie aut the
words you have not saved it.

THE CHAIRMAN: Then shall we leave the words

in?

MR. ROBINSON: Yes.

MR. BURNS:: Yes.

MR. HOLTZOFF: Mr. Chairman, on line 8 there
ought to be an Insert. It i3 now provided that the

court may, as a rellef, order an election of counts
or grant a severance of defendants., Should it not only
be permitted to grant a severance of counts,
and insert "or counts?
MR. WECHSLER: Yes.
THE CHAIRMAN: "Election or severance of counts”"?
MR. ROBINSON: The term "severance" is not
used correctly in that sense. You speak of severance
of defendants but you do not speal of severance of counts

according to the best cases I read on 1it.
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MR. HOLTZOFF: What word do you use?
MR. ROBINSON: Election.

MR. BOLTZOFF: With election you compel the

Government to elect one or the other, but I want to provide

for the contingency where counts are separated and both
are saved and a separate trial granted as to each.

MR. ROBINSON: Perhaps we then have to say
g sapﬁration of counts"?

MR. WECHSLER: That is all right. It is really
a separate trial,

MR. YOUNGQUIST: I do not think "separation"
is a word of art.

MR. HOLTZOFF: I do not elither.

MR. ROBINSON: "Severance of counts” is not
& word of art.

THE CHAIRMAN: What you mean is beally an
election of counts or separate trial of counts?

MR. HOLTZOFF: Why not say so?

MR. YOUNGQUIST: "Election or separate trial”?

THE CHAIRMAN: That, I think then, is thc only
correction that we have?

MR. HOLTZOFF: That is right,

MR. MeLELLAN: Are you going to give the judge
the right to dismiss an indictment for that reason -~ kick

the whole indictment out?
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MR. ROBINSON: Why not?

MR. McLELLAN: I do not know. I am just asking.

MR. ROBINSON: Where else could you put the
disceretion? You have an indictment which 18 pre judicial
and the defenses joined are in both. Why should not the
judge have power to dismiss?

MR. WECHSLER: We meet all that by the remedies
of separate trial or dismissal of écunts, and I don't see
any reason for the additional waiver.

MR. ROBINSON: There are lots of Feleral cases
where they Jdo dismiss.

MR. HOLTZOFF: Because they cannot separate
the counts.

MR. McLELLAN: Did you ever know of & case
where 8 judge was permitted to dismiss the whole indictment
because 1t had too many counts in ite

MR. HOLTZOFF: That is not the point here.

MR. McLELLAN: No, but I am asking that question.

MR.‘ROBIQSOR: I expect that would be too narrow
if you put it that way.

MR. WECHSLER: I move that the words "dismiss
an indictment or information® go out and that it read
instead "may dismiss one or more counts of an indictment
or information".

MR. HOLTZOFF: I second that.
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MR. GLUFCK: If the indictment consists of only
one count then it, in effect, means dismissal of the
indictment.

MR. McLELLAN: It ought to if it is as bad as
that, by getting too much in one countb.

MR. YOUNGQUIST: "Or more” includes all, doesn't
169 .

THE CHAIRMAN: Would i1t then read "or of its
own motion may dismiss one Or more counts of an indictment
or information"?

MR. WECHSLER: Why don't we say "may dismiss
these offensive counts" or "may dismiss unnecessary
counts"?

MR. HOLTZOFF: ‘"objectionable counts"?

MR. WECHSLER: Or may be "objectionable counts”,
This rule deals with a situation where & defendantmay be
brejudiced by one of three things; by &8 joinder of
offenses, by & mmltiplicity of counts or joinder of
defendants. That is all the rule deals with.

MR. HOLTZOFF: Why should we ever allow &
dismissal of an indictment for violating this rule because
the defendant gets all the relief he needs by severance
or separate trials?

MR. WECHSLER: 1I agree with that and I therefore

move that "dismiss an indictment or information or one or
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more counts thereof" go out and 1t read "of its own

A

Y
motion order an election of separate trial".

MR. HOLTZOFF: I second the motion.

MR. McLELLAN: I think that is better,

THE CHAIRMAN: You have heard the motion. All
those in favor say "Aye."

(Chorus of "Ayes.")

THF. CHAIRMAN: Those opposei say "No."

(No response.)

THE CHAIRMAN: Carried.

If there are no further questions we are ready
to vote on the rule.

MR. SEASONGOOD: Mine is just passing. 1 do not
like the heading you have, "Prejudicial Joinder of |
Offenses"” .

THE CHAIRMAN: That is changed to "Relief”,

MR. YOUNG@IST: One thought I had, Mr. Chairmsn,
18 that in line 9 you strike out %is required” and
substitute "as justice may require”.

MR. ROBINSON: "provide whatever other relief
as justice may require"?

MR. YOUNGQUIST: No, "provide whatever other
relief justice msy require”,

MR. ROBINSON: That sounds nlcer.

MR. YOUNGQUIST: I think it means more.
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MR. SETH: What could require anything but
justice?

MR. YOUNGQUIST: It might mean dismissal of the
whole indietment too, but I think that is all right.

MR. WECHSLER: That reserves it for the most
exceptional case though. I still think, Mr, Chairms&n,
we can do better than “"whether by & maltiplicity of
counts". Suppose we revise that to read "If ii appeérs
that a defendant or the government may be pre judieced
by a joinder of offenses, & multiplieity of counts,
or & joinder of defendants in an indietment or information"?
Won't that give what we want?

MR. ROBINSON: No, it will not. We would have
to eheck through these notes and cases and see what
wo would get.

MR. WECHSLER: All this says 1s "multiplieity
of counts or of defendants”.

THE CHAIRMAN: "or otherwise” intended as &
dragnet.

MR. YOUNGQUIST: It is much broader than that,
You have joinder of offenses and defendants, and joinder
of ==

MR. WECHSLER: I do not press 1t.

MR. HOLTZOFF: "or otherwise" does not mean

anything additional under the rules of statubory
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construction.

MR. WECHSLER: I did not think it deall with
anything but those three pleas. If it does I will withdraw
it.

THE CHAIRMAN: Are we ready on the rule with the
two amendments? All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carriled.

We now come to Rule 1l4.

MR, HOLTZOFPF: I move to modify the last sentence,
beginning line 5, and this 1s by way of phraseology.

It speaks now of an indictment being on trial. Of
course that is inadvertence.

MR. YOUNGQUIST: I have suggested siaply
substituting "being tried".

MR. HOLTZOFF: You do not try the indietment.

You try the defendant.

MR. YOUNGQUIST: No. You try the defendant.

MR. HOLTZOFF: You try him on an indictment.
Here is the suggestion I have: "In such event the
procedure shall be the same as if the offenses or the
defendants were joined in a single indietment or

information."
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MR, ROBINSON: Let me try it this time and
see what you think of this. I agree with you and Mr.
Youngquist it should be changed. "The procedure shall
pe the same as if", and then substitute for the rest
of the sentence this, "the proceeding were under such
single indietment or information."”

MR. HOLTZOFF: I think that would do 1t.

MR. WAITE: That seems to fix it up.

MR. HOLTZOFF: Would you mind reading that?

MR. ROBINSON: "The procedure shall be tus
same &s 1f" and strike out the reat and subatitute
"the proceeding were under such single indictment or
information.”

MR. YOUNGQUIST: Wouldn't it be better to
say "prosecution"?

MR, HOLTZOFF: I rather object to the use of the
word "such™ in that way.

MR. ROBINSON: It is right here. We are not
using it in the sense of the "game" or "aforesaid”,
We are using it as referring to the particular type of
indietment or information, namely, this type that would
geem to combine, &nd that which could be consolidated,

MR. HOLTZOFF: All right.

THE CHAIRMAN: What about "such prosecution”

instead of "proceeliing"?
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MR. ROBINSON: Is there anything we might
leave out if we say "prosecution” instead of "proeee ing"?

' MR. YOUNGQUIST: This is & trial and certeinly
part of the prosecution. Will you read that again,
please, Jim?

MR. ROBINSON: "The procedure shall be
the same as if the prosecution were under such single
indictment or information."

MR. GLUECK: Does that affect the number of
challenges allowed, for instance?

MR. ROBINSON: No. I cannot see how it would.

MR. GLUECK: Why not say "The procedure there-
after, 8s well as the rights of the parties, ®18ll be
the same” and 8o forth and so forth?

MR. ROBINSON: The matter of challenges 1is
involved, mt I believe this takes ecare of 1t clearly.

MR. QGLURCK: Does it, without some such inelusion,
because you say only the procedure or the prosscui.ion.
Why not say "The procedure thereafter, as well as the
rights of the parties, shall be the same &s if" and so
forth?

MR. ROBINSON: Our first trouble is more words
unless we gain something by adding them.

‘MR. GLURCK: Don't we lose something by leaving

them out?
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MR. McLELIAN: In that connection may I ask
something, because I was thinking about the same thing.
Suppose A 1s the defendant in one indictment, and B is
the defendant in another indiectment, and the circumstances
were such that they could have been indicted together
in one indictment. Then the case comes On for trial
and A demands all the challenges that the statute gives
ﬁlm. B demands 8ll the challenges that the statute
gives hlm. How meny challenges is he going to have?

Must they divide the challenges between them?

MR. ROBIN3ON: We have been expecting that
questlon from you, Judge Mclellan, because Massachusetts
has, of course, some of such Pederal cases gola, way back
to Colonial times on this gquestion of how many challenges,
¥e have & collection of the statutes here, end we also
refer to it in the note.

MR. McLELLAN: But what is the answer to that
question?

MR. ROBINSON: I think the answer ought to be
what 1t is now in the Federal cases; that they nust join
in their challenges.

MR. McLFLLAN: When they are separately indicted?

MR. ROBINSON: That is all right, but the, were
mixed up in the same transaction.

MR. HOLTZOFF: You separately indiet, but
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consolidate for trial.

MR, ROBINSON: The Federal law is clear on that
péint; that they have to joln where they are joint
defendants.

MR. McLFLLAN: Yes, wherc the statute says they
are joint defendants but they are not separate defendants
here; one against A and one against B. Are you going
to change that when you say the procedure shall be the
same ?

MR. ROBINSON: The point is, Judge, as I under=
stand the case, the best case from your Circuit, and other
cases reforred to here in the notes, as I underatand &
consolidation is permitted where the transaction 1s really
the same transaction. There would be & waste of the
court's time and officials' time to have to condluct
two separate trials on & state of facts which are
substantially the same. Now then you have got defendant
A in indietment No. 1 and you have defendant B 1in
indictment Fo. 2.

MR. McLELLAN: But you are not providing for
the consolidation in this rule at all.

MR, ROBINSON: Oh, pardon me a second, The
fact is this: The facts are so uited that it means
as though it were just one transaction and therefore it

should have becn possible to join the two indletments in
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one indictment. Now you have one indietment, count 1
against defendant A, and count 2 against defendant B.

MR. McLELLAN: An indietment againat A and an
indietment against B.

MR. ROBINSON: The cases say it amounts to their
being the same thing. I can give quotations on that,

MR. YOUNGQUIST: While you are looking that up
doesn't it amount to this: The defendants could have
been included in one indictment in the first place?

MR. ROBINSON: Yes, exactly.

MR. YOUNGQUIST: The court makes an order, the
effect of which is to make & singie indietment of
what previously was two.

MR. HOLTZOFF: Suppose the court does nol uo
that. Suppose the court consolidates two iniictments for
trial?

MR. McLELLAN: Leave out the word “consolidate”
as that 123: word of ari. But the defendants are tried
togsther.

MR. HOLTZOFF: But each of the defendantsa.

MR. YOUNGQUIST: I am speaking of the rule,

The rule says the court may order the indictments to be
tried togethner. Now does that mean they are tried as
one indictment?

MR. ROBINSOR: That is right.
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MR. YOUNGQUIST: Or as if there had been one
indictment?

MR. ROBINSON: It is meant to say what it says,

MR. McLELLAN: May I interrupt and ask a
‘question: Do you coneeive there is any difference
between the consolidation of cases and anarder that they
be tried together?

MR. ROBINSON: I am not sure I understand your
question, Judge. I think I understand both “"consolidation"
and -~

MR. McLELLAN: This does not consolidate the cases
but it simply provides they may be tried together,

MR. ROBINSON: VYes, I am getting a bit refreshed
on all this. You remember that term "consolidation” was
one the Committee decided it would not allow to be stated
in those words for the reason that "consolidation” has
become an extremely artificial and confusing subject,
largely because the Massachuseits case, which I am sorry
to say was decided in the Second Circuit when Ar .

Justice Oliver Wendell Holmes was a Circult Judge,
Putnam was another Cireuit Judge, on the case --

MR. McLELLAN: When he went from the 3upreme
Court?

MR. ROBINSON: Yes, and a third judge whom I

don't remember, It was & divided court; in the Betts case
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which is cited here under Rule 14, page 7, and previously -
you can get the citation from the notes - the Massachusetts
judges there began raising the question of this very
matter of the joinder in challenges to jurors. There
were two defendants, I belleve, in the case, and the
judges were inclined to think that following the
Massachusetts law there should have besn in the trisl
below & separation in challenges, and so the reversed
on that ground, overlooking the fact that the statute

on which they were acting largely had been repealed

so far as this point of challenges was concerned,

and confusing too, it seems to me with due respect,

on notlcing the case and opinion, and otaer cases

since under it, that they were getting consolidation

in civil cases mixed up with consolidation in criminal
cases. In clvil cases consollidation has at least three
different mea&nings. It does not have those in criminal
cases. And the result has been that the Betts case,
raising this same point of whether or not defendants
joined together, or being tried together in consolidated
cases, are entitled each to have hls separate challenges,
or all to have their challenges together,-—- that case

nas been followed down through a lot of other decisions
in other districts, always adding more confusion to the

doctrine of consolidation, which 1s largely the reason
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why this Committee voted the term feonsolidation® as
such an abused term and confusing term that we 4id not
want to use it in these rules, and thatl was a vote of the
Committee, so this rule is drawn with the term
".onsolidation” left out largely because of that
confusion arising there In Massachusetts in the Betls
case and coming down in the other cases.

MR. McLELLAN: My suggestion 1s that you
pass the rule, perhaps, without putting in that last
sentence.

MR. BURNS: What is the advantage of the last
sentence?

MR. ROBINSON: X The last sentence 1s essentlal,
If you don't have that you don't have anything.

MR. HOLTZOFF: Don't you want to make certain
that the defendants are indicted separately anl thc
court just orders the indictments tried togethar ani caeh
shall have his own challenges?

MR. McLELLAN: You certainly do.

MR. ROBINSON: In the dissenting opinlon in the
Betts case the judge celled attention to the fael, 1 think
at that time, he had 20 chellenges for the offense on which
the defendants were charged. He says, in other words,
1f there are just ensugh defendanis you can prevent justice

being done because there would not be enough jurors.
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THE CHAIRMAN: That is all changed now with the
limitation of the number of jurors.

MR. HOLTZOFF: I do not think it is fair to
deprive & men of challenges by joining him with somebody
else.

MR. ROBINSON: You cannot join bim unless
it is the same offense.

MR. HOLTZOFF: So it was up to the United
States Attorney to join him?

MR. GLUECK: My objection to this last sentence
is that it 1s not clear on these various issues., We do not
know whether the wording, even as amended, means that each
defendant shall have the same number of challen,es as
before.

MR. ROBINSON: Pardon me. I will answer that,
He does not have the same. |

MR. GLUECK: What does it mean? We do not know
whether he should or should not have.

MR. HOLTZOFF: My understanding of this last
sentence is, in its present form, if you joindifferent
defendants, separately indicted, or, not join but order
them tried together, you deprive them of their separate
challenges and I don't think you should do that.

MR. GLUECK: I do not think that is our

intention.:
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MR. HOLTZOFF: I don't think it ought to be,

MR, DEAN: I think we should vote on the
prineiple whether we want to do it or not.

THE CHAIRMAN: Mr. Dean moves that in the event
of this joinder for trial the individual defendants be
allowed their separate challenges?

MR. DFAN: Yes, joinder under this rale.

TH* CHAIRMAN: That is for the purpose of
getting a principle stated.

MR, HOLTZOFF: I second it.

MR. WAITE: I am seconding it only for
discussion as I have & question: As I understand the
proposition about this rule it is that if they could
have becn joined in the same indictment to begln with,
and the two indiectments are then put together in &
single trial, they shall be dealt with as far as
' challenges are concerned and that sort of thing exaetly
as thoﬁgh they had been joined in the same indictment
to begin with?

MR. ROBINSON: That is right.

MR. WAITE: So they are not deprived of a
blessed thing by this procedure. I second the motion
in order to vote against it.

MR. ROEINS?ii ‘May I read Section 424 of the

WU

present Code, Title 26; Section 424:
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“when the offense charged is treason or 8
capital offense, the defendant shall be entitled to
twenty and the United States to six peremptory challenges.
On the trial of any other felony the defendant shall be
entitled to ten and the United States to six peremptory
echallenges, and in all other cases, eivil and criminal,
each party shall be entitled to three perempoyy challenges,
and in all cases where there are several defendanis
or several plaintiffs the parties on each side shall be
deemed & single party for the purposes of all challenges
under this section.

"a11 challenges, whether to the array or
panel or to individual jurors for cause or favor” --

MR. HOLPZOFF: That still does not cover
this point.

MR. ROBINSON: That shows that in criminal
trials as well as in civil all the parties on one side,
that is the defendants on the one side and the Unite.d
States on the other shall be deemed a single party.

MR. HOLTZOFF: That is only when you have &
single case.

MR. MeLELLAN: But not in & separate indietment.

MR. ROBINSON: But when you bring them together ==

MR. McLELLAN: No you don't. You just try the

cases together.

)
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THT CHAIRMAN: Judge Mclellan makes the
distinction between an actual consolidatlon, which 1is
a eivil matter to make two cases one, and the common
instance where there 18 2 suit by & plaintiff ageinst
eight or ten insurance companies and the trial of those
causes are ordered together because they involve &
common fire.

MR. McLELLAN: And in that case the defendant
ijs entitled to his challenges.

MR, DFAN: I vote for this principle because
of our rule of jolnder. You mean joint defendents,
although there has been no joint participation?

MR. HOLTZOFF: The United 3tates Attorney
has the privilege of jolning them in one indictment
if he wants to. 1f he did not make that cholce I

do not think the court ought to deprive the defendants
of the challenges.

T CHAIRMAN: You have the question very
clearly put. Those in favor of the motlon made by
Mr. Dean say "Aye."

(Chorus of "Ayes.")

7T CHAAIRMAN: Opposed, o "

(Chorus of "Noes.")

THF CHAIRMAN: I will eall for a show of
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hands.

(After a show of hands the Chalrman announced
the vote to be nine in favor and six opposed.)

THE CHAIRMAN: The motion is carried nine to six.

MR. DEAN: That only covers one of many points
of procedure, The challenges happens to be one,

MR, GLURCK: Before you go shead may I suggest
again the following language to cover not only this point
but any others that may de- involv~d merely to protect
the rights of individual defendants once & case against
several is ordered to be tried as one case. In thc last
sentence "The procedure thereafter, as well as the rights
of the parties, shall be the same as 1if such single
indictment or information were on trial."” That

provision including all rights of the partles is

broad enough to cover any other rights.

~
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MR. HOLTZ0FF: No, but you are defeatinz by
that languege the motion which has just been carried,

MR . ROBINSON: Ilet me give you & eitation
that helps us, I think, Judge Melellan ==

YR. HOLTZOFF: We voted on this motion.

MR. ROBINSON: I do not care. We have still
got the problen ebout what we are golng to do aboub
challenges, In Kettenbach v. United 3tates, the opinion
says this} the effect of consolidation of indictments
upon the number of peremptory challenges allowed 18
determined in these words: "Phe consolidated inlictments
naving become in legal effect separate counts of the same
{ndletment" -- that is, in one indietment --

THE CHAIRMAN: Jim, you do not need Lo g0 815
further. If they are consolidated indietments, that
follows. But if they are merely indictments joined
for trial, that is something entirely different.

MR. ROBINSON: That brings me to this question:
Do we have to use the term "eonsolidation" which this
Comm.ttee has eliminated in order to get that same
effect?

| MR. McLELLAN: Why do you want the effect for?
MR. ROBINSON: For the same purposes.

MR. YOUNGQUIST: That is the whole question.
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MR. CRANE: May I ask thiss If you mnake &
motion to be tried together, is there any objection
to the judge consolidating them?

MR. ROBINSON: If you want to go back aau use
the term "consolidation® --

MR. CRANE: WNo, I am taking your view of it.
But you say "tried together." Now, suppose thej &rc
tried together and they are all there in the courtroonm
and the evidence goes 1in. Now, what happens? is it
just the formal words we &re using? What is consolidation?
Is it just a word? Do you 88y they are going to be
tried together, and the next thing, they are golng to
be consolidated? Nowm, what is the difference between
the two? What is the difference petween the two?

THY CHAIRMAN: There is this difference,
as I see it, Judge. In a consolidation you get one
verdict at the rnd. If 1t is several indictments
being tried together you will get a series of verdiete.

Ma. ROBINSON: I beg your pardon, Artaur,
that is not 1t.

MR. CRANE: You are coming back to what this
really means, and it says that the man can join them
together or separate them. Why should he separate them
or why should he join them? You are back to that. What

rule governs consolidation? What rule governs separation?
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MR. McLELLAN: The re&son 1 have talked so much
about this is because I had this situation once, and you
will be ashamed of me when I tell you this: Some people
down in Fall River neld up & mail men and took away his
money, and thej were clearly guilty; and there were
geveral indictments, and there were & lot of defendants,
and it was perfectly patent to me, because I knew counsel
for the defendants, that they were golng to try to cxhaust

our panel by the use of challenges; and the Government

mede & motion to try the cases together. And I said,
"clearly the cases ought Lo be tried together. Why
shouldn't they be consolidated, gentlemen?” And they

rinally sald they should be. And I said, "All right,
then, these cases are consolidated for trial, and btogether
you will hsve the same challenges a8 if you were sinile
defendants.”
kow, that was & wiecked thing to do, put the
circumstances warranted it, and that is how I knew the
distinetion between & consolidation and trying together.
MR, CRARE: Judge, we haven't a thing in here
in our rules about the distinction between ronsolidation
and separation; and before you g0 to work and mAaxe
changes dependent upon whether it 1is consolidation or
whether it is separation, you, at least, ought Lo Aeseprlbe

those terms., I do not care what you do. I am in



1nk

456

favor of giving challenges to defendants. But I do not

think it should depend upon sueh an airy thing which

we haven't attempted to describe. whaet 18 & consolidation

and separation? Which

MR. BURNS: C

is which, and which is 1t?

ould you strike out the lasati

sentence and have this apply only to trial together,

which has to do with the

convenience of the court, eliCey

and then possibly have another rule which will define

consolidation &3 resulting in the same gituation a3

though they had been ind

jeted jointly, snd then let

your ehallenges depen’ upon whether it was & trial

together - there will be

no substantive rights affectel -

or & consolidation, which would be the same &8 though

they had been indicted j
MR, McLELLAN:
MR. YOUNGQUIST

view of the 1ilustration

should make provision fo

ointly.

¥hy isn't that pretty good?

. I was wondering, Julge, 1n
you gave us, whether the rules

r the accomplishment of the

sinister purposes you mentioned?

ME. McLELLAN:

It was a wicked toing Lo U0,

put if you had peen there you mould have done the sawe

thing. That 1s the gue
rules should be so frame
MR. ROBINSON:

to do in this rule.

stion I am asking, whether these
1 as to permit that practice.

That is just what we are trying
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MR. McIFLLAN: No, the rule doesa not say 80.

MR. YOUNGQUIST: When it says, Judge, that it
shall be thc same as 1if the prosecutlon were under 8
single indlictazent, that does throw the defendants into
one group for challenge purposes.

MR. ROBINSON: Exactly.

MR. YOUNGQUIST: That, as I understood it,

18 the whole purpose of the rule.,

MR. ROBINSON: That 1s right.

YMR. YOUNGQUIST: We say they shall be tricd
together, and then we gay what the ~ffeet of the trial
together is, - that is, that 1t shall be as though they
nad all been indicted together.

AK. CRANE: May I ask a question? 4 &n
learning something this afternoon about the intricacies
of Pederal procedure. We do not have enything like
this in the State. If these indictments were separate,
and an order could be made to try the indictments
together, could an order also be made legally to consolidate
them? Or, take it this way, dealing with your indletments
which you are speaking of as separate indictments, could
they, in the first instance, all have been included
in one indictment?

THE CHAIRMAN: Surely.

MR. CRARE: Then there is no distinction that
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I can sec between & consolidation and a separation.

MR. ROBINSON: There 1s this distinetion in
the cases thet we have to follow. The Frderal courts
are much more liberal 1n the rules as to conaolidstioﬂ
than they are in the rules as to joinder in éne indictment.
In other words, they will allowm, especially in the FPifth
Circuit - 1t 1s a minority opinion, really - that is, they
will allow different defendants to be indicted oa
different counts; and count 1 in the indictment may
be against A; count 2 in the indictment may be against
B, and count 3 may be an jndictment against A, B and C.
That is, you allow consolidation In cases of that kind
in most of the Circults. But in most of the Clrcuits
they do not allom that kind of a joinder of counts.

MR. CRANE: Shouldn't we cover 1t by a rule
so as to have some uniformity?

MR. ROBINSON: I think we should.

MR, CRANE: I think 1t is ridiculous for us
to sit here and speculate upon what separation is which
one court follows and what consolidation 1s and others
do not follow; &and we are making rules and saying nothing
about it. Wie are trying to get uniformity. If we
are at that impasse let us deal with it. It simply
flows from your premise. Ve should deal with 1t,

MR. HOLTZOFF: We decided & few moments ago &8
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to which policy we wanted to follow, and it seems to me,
in order to effectuate that policy, we nave to drop the
second sentence from this rule.

MR, CRANE: When we were talking about 1t before
I had no idea there was such separation.

THE CHAIRMAN: I think what went before is this:
Where the district attorney does not know his job and
it has to be left to the court to do the consolidating,
tnhen the defendant shall have the advantage of multiplieily
of challenges. But where the district attorney does
know his job and is on the job and indicts them
together, the defendants jusi have one bateh of challenges.
That is what underlay our decisions.

MR. CRANE: Whatl are we making rules for,
deficient district attorneys or efficient ones?

THE CHAIRMAN: Viell, maybe we nad better
reconslider.

MR. DEAK: I think Judge Crane's question 1s
very much 1n point. Is there any legal distinction
between trying the two together and consolidating?

MR. McLELLAN: What is that, Mr. Dean? 1
could not hear you.

MR, DEAN: As I understood Judge Ccrane's gquestion,
is there any legsl difference, in the actual mechanles

of the trial, between consolidation and trylng together?
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If there is I would like to know what it 1s.
MR. McLELLAN: You are trying one ca@se when
you have consolidation, and you are trying two whzn you
nave two cases together.
MR, BURNS: That talks about the results of
it. But those flow from & concept of eonsolidation
which strikes me as being artificrial and syntheile;
and I am asking the question, 1ls there anything aboub
the administration of justice that ealls for that kind
of a conceplt? I cannot see 1L, It seems Lo ae
that convenience of the trial is the thing jou are
aiming at, and the juige hes that wmhen you can Ltry
the people together, as 1imited by this rule with Ghe
1ast sentence taken out.
MR. McL@ILLAN: Can't jou conceive of a sltuation
tried
where couns~cl on ong slde asked you to order casosbogether,
that you alght do 1t In order to save time; but if ne asked
you to make the two cases one, that you might not uo it?
dR. BORNS: I would like to take away the power
to make the two cascs one. I would like to elimin8ie that
because of its synthetlc guality.
MR, WAITE: Mr. Cualirman, I have writiten &
suggestlon here which perhaps will bring us togebther.
I pave tricd to listen Lo the various ideas to see if

I could pick up the threads of it. dow would this
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be:

w1 the court finds thet the charges in two or
more indictments or informations could have been joinei
in 8 single ipdictment or information, and tonat the
interests of justlice will be served DY trying the
defendants thereln named as though they had been joined
in & single ipdictment or information, he may order
that they be 80 tried.”

MR. ROBINSON: That 1s satisfactory.

MR. McIELIAN: It 1g satisfactory to Mr.
Robinson, but the tputh is that the grand jury hes
not seen fit to unite the defendants 1n a single
indietment.

MR. ROBINSON: Maybe the question has not
been before them.

MR. McLELLAN: I do not care whether it has
peen before them or not. They have nol done it. TNow,
1 bave & little feeling about jt. I do not know whether
1 ecan express it; but where & grand jury has sald
"Here are two cases," I do not think there is anything
we can do about 1it. 1f the grand jury makes one caseé
of them and indiects them together, that is one thing.
But to 38y that you will treat the ca8e just as if the
grand jury naed done something it 4id not do is 8 little

pit against my sense of what 18 right. I feel that A
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indicted &lone, belng entitled on that indictment, which
is the only one he 18 concerned with, to 8 certain number
of challenges, ought not to be deprived of his right to
challenges because somebody else happens to be indicted
and there be an order consolidating the cases. If they
ape ordered to be tried together 1 haven't the slightest
doubt that each retains his right to challenges.

MR. CRANE: May I ask 2 question, Mr. Chairman?

THFE CHAIRMAN: Yes.

MR. CRANE: Assume, Judge, &s an iliustration,
that two grand juries indicted men separately. Could
you or would the court have power to consolidate as
distinguished from separate trials? Stop and think.

MR, McIFLLAN: I can answer that by saying
that I don't knowm.

MR. CRANE: That is just 1t.

MR. RQBINSOﬁ: The statute squarely say3 80,
doesn't 1t? i%éST.

MR. éEASONGOOD: What is wrong with Judge
Crane 's suggestion? Do you want consolidation or
don't you? 1If you want consolidation, why don't you
say they ma;y be joined together in the trial, but the
right to challenges should be preserved.

MR. ROBINSON: Here 18 18557. It readss(

"Joinder of Charges: When there are several
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charges agalnst any person for the same &ct or transactlion,
or for two or more acts or transactlons connected together,
or for two or more acts or transactions of the same class
of erimes or offenses, which may be properly joined,
instead of having geveral indietments the whole may be
joined in one indictment in separate counts; &and if

two or more indictments are found in such cases, Lhc

court may order them to be consolidated.”

MR. DFAN: That is a case of & single defendant.
That is only one defendant.

MR. CRANE: If it should happen, 83 & district
attorney has a right to do, and he 1s an efficient distriet
attorney, such as the Chairman has selected &3 an example,
and you have got three or four or ten defendants all in one
indietment, and 1t is legal, does our rule provide that
they have to divide the challenges?

MR. HOLTZOFF: No.

MR. McLELLAN: They must exercise them jolntly.
If they cannot agree on them they do not get them,

MR. CRANE: Then what 18 all the fuss about it
when you try them together? Let us get to the realities
of 1it. I will do whatever anybody wants, but, I will
say this, let us clear sbout it. if in one indictment
there are ten men charged with the same offense, and

by our rule those ten men have to join in a challenge,
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it is just as unjust as 1t is when you consolidate
1pdictments. 1et us change that rule then. It
men are tried together by & joinder or having indictments
tried as one indictment, and then they are entitled bto
geveral challenges, the rule applies, in all equity and
justice and fairmess just the seme as if they 8re all
embodied in one indictment.

MR. ROBINSON: That statute I read needs to be
supplemented --

MR. CRANE: Just & minute. Isn't it fair, if
you have Zot separate indictments, you have got &
right to consolidate them, and you have got & pight to
gry them; and you are saying here in all fairness
and justice they should have separate challenges, =
ign't 1t just &s faipr and isn't it just as right that
they should have those separate challenges when they are
all put 1in one indictment?

MR. McLFLLAN: Yes; but when that first
jndictment against A came out of the grand jury he had
a right Lo pis 10 challenges 1f he wmere put Lo oriil e

MR. CRANE: They ought £o change tar ~undemental
rule. It is8 un just and unfalr.

MR.‘McﬁELLEN: It seemns to me by consolidating
by an‘order to try the cases tégether.you are btaking away

from A, who 1s a,single defendant in an indictment, the
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right to those challenges. I you want to do it and
risk it, it is all right. I have talked too much about
it already.

THE CHAIRMAN: If the Chairmén may speak again,
we have 8 different gituation that prevalls when an
individual plaintiff brings & suit on the civil side.
But the right of the state to go ahead and try this man
goes back to the grand jury action, which is against
this one man individually. Then you go to the next
term of court and another grand jury brings in an
i{ndictment agaeinst another fellow, and it may even
bring & third grand jury into the thing. Now, those
successive grand juries might have been unwilling, for
one reason or another, to have indicted A, B and C
together; &and I do not think it should be in the power
of the district attorney at a later date to do 1%,
or to empower the court to do it, except for convenience
of trial because of the common witnesses that may be
involved, and whatever rights the, had at the time of
their indietment ought to be preserved to them.

MR. CRANE: I will take everythiné you 887,
and I will agregwith it, but doesn't the same thing
apply if it were all put in one indictment by one grand
jury? What is the reason back of it?

TH" CHAIRMAN: There is &8 sound reason back of
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that. Take the oil indlctments out in Wisconsin where
there were 300-odd attorneys and I don't know how many
individual defendants. If they had all had their
chailenggs you could not have had a jury.

MR. CRANE: That is just exactly why the rule
is adopted now when they join them. Suppose every one
of those defendants had & separate indictment against
him, as he could have from the law, and then they said
for convenience we will join them, what comes to your
mind?

THE CHAIRMAN: If they indicted those men out
there separately and then wanted to Join 60 or 70 or 80,
or how many there were, for trial, I think counsel could
have made & very sound case against 8 joinder because -~

MR. CRANE; Now you &re coming back to what
the judge should do.

THE CHAIRMAN: -- becsuse of the fact that the
district attorney got separate inlictments, and perhaps
he could not get & joint indietment.

MR. CRANE: You are coming back to what the
judge should do. If the judge is in error, of course,
that is not our fault, But the reason applies just as
much in one case as in the other. I do not see how
you can answer 1t.

TH® CHAIRMAN: Is there &ny law for consolidating



inl5 467
indictments against different defendants?

MR. ROBINSON: Oh, yes, by the case law,
Plenty of law.

MR. McLELLAN: But 4t is subject to limitations
that can't be atated in words. There are meny cases
where & judge would be warranted, in the exercise of his
diseretion, in ordering cases to be tried togellm which
he would not be warranted in consolidating. But
whichever view is right there is something eiling
with the rule.

MR. CRANE: I have no objection. I do not want
you to think I am opposing. I want to make our rule
sensible. If you want to say that if there had bern
separate indictments and if they are tried together
each is to preserve his challenges, 1 have no objecctlion
to it. I think that is all right, But I am only
saying this. Do not take the absurd position - excuse
my language - the absurd position by saying that if
they are consolidated, however, that does not apply.
When you do that, then 1t is ridiculous, because we
have then got to explain what consolidation is as
distinguished from trying them together.

MR. YOUNGQUIST: 1In order to bring this to &
head, Mr. Chairman, and in line with the vote that was

taken, I would suggest in behalf of the opposition, or;



1nlb

rather, I would make this motion on behalf of the
opposition, that there be substituted for the last
sentence thc followings:

"phe procedure and the rights of the defendants
shsll in all other respects be the same 88 if the
jndietments or informations were tried separately.”

I think thet would cover 1it.

THE CHAIRMAN: That covers the prevailing
philosophy.

MR, HOLTZOFE: May we have it again?

THF CHAIRMAN: Yes.

MR. YOUNGQUIST: "The procedure and the rights
of the defeniants shall in all other respects be the same
as if tioe indictments or informations werc tried
separately.”

MR. BURNS: This 1s in addition?

MR. YOUNGQUIST: No, a substitutlion for the
lagt sentence.

MR. BURNS: What is the antecedent to the word
"other"?

MR. YOUNGQUIST: Tried together.

‘HR. DEARN: May I speak in behalf of that
motion? It seems to me you could get this sort o4 4
situation once in & while. Nom, our joinder rule

as to defendants is very broad. You can join men
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who are not jointly participating if they are in the
same series of transactions. Now, take the illustration
of this Murder, Inc. in Brooklyn where you had a whole
series of murders. In one sense it was probably a
serles of transactions. They were all separate murders
performed by certain cliques out of the big group.

Now, In his discretion and out of a sense of falirness

I can see 8 prosecutor saying, "It would be unfair -
although by the joinder rule I ecould do it - it would

be unfair to join these men in the same indictment,
because ever;thing that goes against one goes against
both." So he separates them for trial, Then he
comes up before the judge, and the judge really takes
your position. He consolidates them. And that is

a situation where the judge should not consolidate

them, for reasons of falilrness, Now, 1f the judue

doesa do it, I do not know what action you can take,

MR, CRANE: I agree with you on that. 1 am
saying this, What ls consolidation? It is just &
word,

MR, DEAN: I am assuming that "consolidation”
&8 used means the same as joinder.

MR, CRANE: 1 do not see anything but a myth
and 8 ghost, What is consolidation? It 18 the scrateh

of a pen. The actual reality is nothing different from
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trying together. But I am saying, let us be fair, or,
at least, have it in the notes, if it applies to the same
as consolidation, that there is no distinetion under our
rules between consolidation and trying people together,
then we are not dealing with realities; we are dealing
with shams.

MR. DFAN: I agree. 1 do not sec &any difference
between consolidation and joint trial, or eonsolidation and
trial together.

MR. BURNS: Before the question, will it be
understood that thers will be in the notes & statement
to thg_effeet that consolidation, 88 & technical concept,
having significance quite apart from the reality of
trial together, is not lookel upon 2as having any vital
forece in these rules?

MR. DEAN: I think 1t should be.

MR. McLELLAN: Look at your rules, Judge.

It says that the judge may order the cases tried together
and that the procedure shall be the same as if they had
been consolidated.

MR, HOLTZOFF: No, the other way.

MR. McLELLAN: You are talking about Mr.
Youngguist's motion?

MR. HOLTZOFF: Yes.

MR. ROBINSON: Now, Mr. Youngquist's motion
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included your point about multiplieity.

MR. McLELLAN: I know that it did.

MR. ROBINSON: Well, I beg your pardon. Jl wanted
to say, it goes far beyond your point of multiplieity of
challenges, multiplying the number of challenges by the
number of defendants. He 1s saying after you have
consolidated them you just uneconsolidate them, and jou do
not get any%here by what you have done.

MR. YOGNGQUIST: I undertook to incorporate
in the amendment the philosophy of the vote that we
recently took thati?iint trial skall be only for the
convenience of presenting the evidence 1in one casc,

MR. ROBIﬁSOH: It is no convenience ~~

MR. YOUNGQUIST: You will have one trisl,

I am not arguing for it, you understand, Jim. But
for all other purposes, for purposcs of challenges and
motions, and appeals, and everything else, each defendant
goes his own way. I disagree with it complatecly;
but that is what jou have got to do in order to carry
out the idea behind tnat‘vote.

MR. ROBINSON: You would not call it reductlio ad
absurdun?

MR. YOUNGCUIST: RNo.

THT CHAIRMAN: You all have the motion, I think,

clearly befcre you.
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MR. GLUECK: I would like to ask, Mr, Chairman,
why not make that read "the rights of the parties”,
because the prosecutor has some rights here too.

MR. YOUNGQUIST: All right.

THE CHAIRMAN: You accept that, Mr. Youngguist?

MR. YOUNGQUIST: Yes,

THE CHAIRMAN: All those in favor of the motion
say "aye." |

(Chorus of "Ayes.")

TH® CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: A show of hands is indicated.

(After a show of hands the Chairman announced
the vote to be five in favor; 8ix opposed .)

THE CHAIRMAN: The motion is losti.

MR. CRARE: Mr. Chairman, tell me, if you had
carried that motion, and you had had these men all having
these challenges and tried them all at once - now jou have
got 30 or 10 or 50 challenges, but if they had been
written on one paper instead of on five they would
not have had them - doesn't that seem 8illy?

THE CHAIRMAN: Not to me when I bear in mind
that these indietments have to originate througa & grand
jury.

MR. CRANE: Well, what is & grand jury?
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You know if you g9 to bring the vote in, they vote.
person

There is no other/there except the district attorney,

and they come in and he talks and they 1isten.

THE CHAIRMAN: Supposeé, as & practi§31 matter,
the district sttorney did not dare to ask that grand jury
for & joint indietment, but he preferred to get them
seriatim, and then, naving them put through that way
he then wanted them all brought together: Now, it seens
to me he ought not to have that right to do that.

True, there 18 no objection to consolidating them for
purposes of trial, but they should remain on the docket
as individusl cases, and verdicts should be entered
in those cases, and appeals separately conducted.
Now, it would be & very unfortunate thing for, 8ay,

s pretty decent citizen, who is brought in, 887,

on the fifth indictment, to be joined with four
secoundrels; whereas if the district attorney had
tried to get an jndictment against the fifth man
with the other four he probably never could have

got 1it. Now, those situations arise.

MR. ROBINSON: Many of the cases, though,

Mr. Chairman, show that the only reason why the seeond
and third and fourth defendants were not indicted
with the first 13 because they got away faster, before

the grand jury could get them. They got away.
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Tqr CHAIRMAN: There {18 no problem there.
You can have 8 superseding indictment and bring them
all in, if thbe distriet attorney dared to do that.

MR. ROBINSON: Well, the statute of limitations
mAYy run on part of them. It makes gquite & mess,

MR. CRANE: Well, &s long as you have heard me,
and as long as 1 have made it plain to you, showing you
what you are doing, I will go along with it.

MR. BURNS: Jim, is 1t your theory, where in any
ease by the terms of your rules they can be tried vogether,
they must be econsidered to be consolidated in the sense
that there is just one trial?

MR. ROBINSON: That 1is not the Federal
Criminal Law in the Federal decisions. You &re talking
Civil Law.

THE CHAIRMAN: You mean when you consolidate them,
they are atil1ll separate cases?

MR. ROBINSON: They are not one case.

MR. McLELLAN: That 1s just what consolidation 1s.
It makes them as 1f they were one case.

MR. ROBINSON: It is & kind of & merger., 1t 18
a ghostly sort of thing.

MR. YOURGQUIST: I want to make another
motion, having lost my 1ast one, in order that wme may

dispose of this and proceed..
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I move that the following be substituted for the
last sentence:

"ppe procedure shall be the same &s if the
prosecution were under such single indictment or
information."” ' mpat is the language used by the
Reporter & whlle &£0.

MR. WAITE: I support it.

THE CHAIRMAN: All those in favor of the motlion
say "Ays."

(Chorus of "Ayes.")

THE CHAIRMAK: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: A show of hands.

(After & show of hands the Chalrman announced
the vote to be =ight in favor; seven opposed .)

THF CHAIRMAN: Carried. Tight to seven,

Are you ready for the question on the entire o=

MR. McLELLAN: Do I understand we have passed
this rule?

THE CHAIRMAN: Yes.

MR. SETH: In line 3 the word op" I think
should be "and". Rule 14,

MR. HOLTZOFF: I think this ought to be "or".
This is two kinds of cases, one where you have multiple

offenses against the same defendant, and one where jou



in2k
have multiple defendants. 476

MR. SETH: It may be both then.

MR. ROBINSON: Then you have to use ®and/or".
That reminds of & rule in 52 which is good for & half
day's argument when we get to 1it. Wie are trying to
avoid this "and/or" controversy. There &re many places
where we need "and/or", but I think this is a point where
me better use the "or'".

MR. SETH: I do not think so.

MR. DEAN: Perheps it would be better Lo have
two sentences.

MR. ROBINSON: I do not think so. That 18 the
way it is, and 1t pas been passed by the Committee.
I would like to have it stay that way for at leasat 8
l1ittle while.

MR. DEAN: I do not think that issue that Hr.
Seth raised has been raised before.

MR. HOLTZOFE: I think you lose the contingenecy
if you change it.

MR. ROBINSON: Look 1t over and read the notes
and the cases cited before you declde.

MR, SETH: I have read them, and I think it
should be "and".

MR. YOUNGQUIST: I think you had better add the

words "or both" at the end of that line.



in25 477

MR. ROBINSON: That is better.

MR. HOLTZOFF: That is better. Keep the word
nop" and then add "hoth" .

MR. YOUNGQUIST: That is what you must do.

MR. SEASONGOOD: What 1s going on?

THE CHAIRMAN: Mr. geth moves in line 3 of
Rule 14, at the end of the line, to 8dd the worda "or
poth". |

Ts that seconded?

MR. HOLTZOFF: I second 1ibt.

T4F CHAIRMAN: IU 1s sccepted by consent and
made part of the preceding motion.

Rule 15(a).

MR. SFASONGOOD: I do not want to fuss about it,
put it would not be correct, would 1t, to say "two or
more indictments or both™?  "Both" would mean two or
more indictments and two or more informations.

MR. ROBINSOK: You &re in the wrong line,
aren't you?

MR. SEASONGOOD: Ko, coming back to lines 2
and 3. "and it may order two or more indictments
or two or more informatlons, or both."”

MR. ROBINSON: "Tried together.”  You are
on the wrong line.

MR. SEASONGOOD: I anm bringing something clse
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up. "Both" can only refer to what has preceded, and
what has preceded is two or more indietments and two or
more informations.

MR. HOLTZOFE: 1 think the "or both"™ there is
used to indicate that you cén join an information or
an indictment.

MR. SEASONGOOD: Surely.

MR. HOLTZOFF: How can weé change that?

MR. SEASONGOOD: I do not know. Let the
Committee on Style do it. It is not & correct statement,

MR. ROBINSON: That ls the closest you can
get to it, Murray.

THE CHAIRMAN: Will you have that in mind,
Mr. Youngquist, for the Committee on Style?

MR. YOUNGQUIST: Yes.

MR. HOLTZOFF: I move its adoption, Nr, Chairman.

THE CHAIRMAN: All those in favor say "Aye."

(Chorus of Ayes.")

THE CHAIRMAN: Carried.

Rule 15 (a).

MR. WECHSLER: I would like to stick to that,
Mr. Chairman. I would like to move that Rule 15 (a)
be eliminated entirely. I think that is in aceord

with the Reporter's conclusion that there 48 no basis
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for it, no need for it; and what troubles me even more

1s that in having & single rule on pleading special matters
which exists only because it is in the Civil Rules,

there may be adverse jmplications with respect to other
pleas about special matters that we have not touched.
Therefore I think the sound solution is to eliminate

the whole thing.

MR. BURNS: I second the motion.

MR. ROBINSON: I 88y it is open to questlion,
though I would rather not take the position that 1t
should be thrown out here --

MR. HOLTZOFF: 1 raise the question.

THF CHAIRMAN: It is moved and seconded that
Rule 15 (a) be stricken out.

All those in favor 3&y "Aye ."”

(Chorus of "ayes.")

THE CHAIRMAN: Opposed, “Ro."

(Wo response.)

THE CHAIRMAN: Carried.
Rule 15 (b).
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3.45 MR. WECHSLER: Same motion.

MR. BURNS: Seconded.

THE CHAIRMAN: Those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried.

Rule 16 apparently is --

MR. WECHSLER: I move its adoption.

MR. ROBINSON: It is the same one we had before.

MR. HOLTZOFF: Yes, we had that before, That
has not been changed. That is 16, the pre-trial rule,

MR. SFASONGOOD: You say the defendant "may be
present”" in line 4. Qughtrn 't he have to be present,
on the theory, that he might say he was not present
at the trial? This is part of the trial.

MR. HOLTZOFF: I don't think that is part of
the trial.

MR. SEASONGOOD: Why, surely, it is,

MR. HOLTZ0FF: Pre-trial.

MR. BURNS: It may have some of the most important
incidents, which may eliminate a whole defense.

MR, HOLTZOFF: That is like & conference at
which a stipulation is agreed on. The defendant does

not have to be present on &n occa&sion of that kind, unless
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he wants to.

MR. BURNS: If this were not dignified by rule,
you could say 1t could be done but it wasn't part of the
trial, but where you make it a part of the pre-trial
procedure, query, if he should not be present?

MR. YOUNGQUIST: I hadn't thought it was 8o,
but I am wondering whether 1t is not, beecause 1t is
provided that the order to be entered - the order should
be a certifiecate or somcthing other than order - at the
" pre-trial ronference shall control the subsequent course
of the proceedings.

MR, HOLTZOFF: Isn't that the same thing as
a motion, or the disposition of a motion. At the
disposition of a motlon thé defendant does not have
to be present, although & motion is part of the trial
proceedings.

MR. YOUNGQUIST: No, I shouldn't think so.
Suppose there is a stipulation as to what the evidence
will be on some certain point at issue? Vhen the
defendant comes to trial, no evidence need be introduced
except the court's order or certificate, That is
part of the trial and it becomes part of the trial
only by reason of the pre-trlal conference.

MR. WECHSLER: Aaron, suppose it said, "at

whieh the defendant shall have the right to be present"?
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Would that meet your point? de would not have to be
there.

MR. BURNS: Yes.

MR. SFASONGOOD: "May" is the same.

MR. YOUNGQUIST: "May" 1s the same thing.

MR. HOLTZOFF: Suppose there are & number of
defendants scattered all over the country and you want
to have a pre-trial conference? ghall you require
all defendants to appear and say that unless they do
appear, you cannot have & pre-trial conference?

THE CHAIRMAN: They can certainly walve.

MR. YOUNGQUIST: I suppose thy could waive it.

MR, HOLTZOFF: Well, if they could waive 1it,
then "shall have the right to be present" is all you need
and not ”sﬂall be present”.

MR. BURNS: Make that in the form of &
motion, "shall have the right".

MR. WECHSLER: I move the substitution of the
words "shall have the right to" for the word "may" on
line 4.

MR. HOLTZOFF: I second the motion.

THE CHAIRMAN: All those in favor say "Aye "

(Chorus of "Ayes.")

T4F CHAIRMAN: Opposed, "No."

(No response.)
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THE CHAIRMAN: Carried.

MR. McLELLAN: May the invitation extended
to the defendant be declined?

MR. WECHSLER: Yes.

MR. SEASONGOOD: That is why we said "invite ",

MR. DEAN: I would like to raise a guestion,
Mr. Chairmsn, as to what we mean by this "action taken
at the conference". By whom is that action taken?

Does that contemplate joint action by counsel for both
sides and the judge?

MR. HOLTZOFF: Yes.

MR. DFAN: Or does that include orders of the
judge alone without consent of counsel?

MR . HOLTZOFF: On consent of counsel, Every-
thing done at the pre-trial conference is done by the
consent of all the parties.

MR. DFAN: Let me read that. "The court shall
make an order, which recites the sstion taken at the
conference and the sgreements made by the parties®,

Do we mean something different by "the agreement of the
parties" and the action taken by counsel?

MR. HOLTZOFF: No, we don't.

MR. WFCHSLER: Wouldn't that be met by striking
"the action taken at theAconference"?

MR. DEAN: I think it would.
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MR. WECHSLER: Might not the judge rule that
you should not have more than three character witnesses,
or something, without agreement of the parties?

MR. DEAN: I think he might.

MR. WECHSLER: At the pre-trial conference.

MR. DEAN: I think that disposes of the
difficulty, under this rule, of making orders without
the consent of counsel which g0 beyond his present power
to make.

MR. BURNS: Suppose bhe made an order that "we
won't permit the Government to have more than five
victims in & maill fraud case; we won't permit the
defendant to have more than five character witnesses"?
Now, that would be taken down and there would be &
certificate to that, and if the defendant tried to put
in a sixth character witness, there would be & rudasdip
in connection with that character witness that wouli be
reviewable.

MR. DEAN: Except I imagine the other side, the
Government, would come back and say "But in your pre~trial
procedure you have waived the right to take such an
exception at the trial, because you have given to the
court here the right to make any order relating to the
four above-named subjects".

MR. BURNS: Have you?
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MR. DEAN: Yes.

MR. BURNS: Is there anything in our rules
that says you have to waive your right to any actlion
taken at the pre-trial conference?

MR. HOLTZOFF: It is subject to review, of
course, 1if there isﬁg.discretion.

MR, BURNS: Is it subject to review if you have
empowered him to take the action in the four above-named --

MR, HOLTZ0FF: Yes, certainly, because ever,
order of court is subject to review in case oflglségetion.

MR. YOUNGQUIST: But he cannot meke the order
unless you sccept the invitation.

MR. AOLTZOFF: By accepting the invitation you
do not waive your right to object to the order.

MR. YOUNGQUIST: That ias the guestion Mr,

Dean raises, whether you don't,

THE CHAIRMAN: Aren't you on safe ground, as
in a civil case, if you confine this order to reeiting
the agreement ltself?

MR. DEAN: That 18 my suggestion,

MR. YOUNGQUIST: Isn't that enough?

MR, DEAN: I think it 1is plenty.

MR. BURNS: Then you would strike out "the

action taken"?

MR. DEAN: "The court shall make an order, whieh
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precites tine agreement”.

MR. HOLTZOFF: Yes.

MR. YOUNGQUIST: 3hould we use the word
forder" there? Well, I do not suppose it makes any
difference.

MR. DEAN: That is what they get used to doing.

THE CHAIRMAN: 1Is there & question?

MR. YOUNGQUIST: No; I merely asked whether
we should use the word ‘"order" or "eertificate”.

MR. HOLTZOFF: It is an order in the civil rules.

THL CHAIRMAN: The motion is to strike out,
lines 13 and 14, the words "the action taken at the
conference and”. All those in favor say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THF CHAIRMAN: Carriled.

The motion is to adopt Rule 16 as amended.

MR. McLELLAN: May I ask one questlion without
taking too much time? Suppose the judge determines,
in the light of (3) &bove, that there shall be not more
than 20 character witneases? That would not go into
this order, because that would not be an agreemsnt of
the parties, would 1it?

MR. DEAN: It would, 1f they agree.
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MR. McLELIAN: Yes, 1f they agreed, but 1if
ne wanted to say "Well now, I think 30 character witnesaes
ape 21l that either side should call,” that the defendant,
in the first instance, would call, or the other side,
why, that would not get in unless they agreed tolt.

MR. DEAN: I think that 1s the way it should
read. Of course, discretion is the better part of valor
snd you probably would not eall over 30, if the judge
suggested 1t.

MR. McILELLAN: I had 50 in Philadelpaia last
summer.

THE CHAIRMAN: There are very few cases in
which they produce the whole Sunday School class.

MR. HOLTZOFF: They apparently helped out a
little.

MR. McLFLLAN: Yes, they got some of them,

MR. GLUECK: Mr. Chairman, is it clear what
you mean by (%) in lines 11 and 12? 1Isn't that rather
broad?

THE, CHAIRMAN: That is a catch-all, dragnet,
whatever you want to call it. There are & thousand
things that may come up; Jyou might want to agree on
a surveyor or appraiser, or & thousand other things.

All those in favor of the motion on the rule

as amended say "Aye."
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(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "Ro."

(Chorus of "Noes .")

THE CHAIRMAN: Carried.

MR. WECHSLER: Was (%) changed?

THE CHAIRMAN: No.

(Short recess.)

THE CHAIRMAN: All right, gentlemen, the motion
i1s made and seconded to pass Rule 17, is that right?

MR. ROBINSON: I believe that is right,

MR. GLUECK: I think there 18 something there
I would like to call to the attention of the Committee.
In line 3, "a continuing of fense™. Perhaps that should
be changed so that the rule could apply to offenses
which were not continuing but were ubiquitous, if I may
use that word, being carried on in more than one place
at the same time. Wouldn't you, in that situation, want
to specify the place as well as the time? Isn't the rule
incomplete unless you do thet?

MR. MEDALIE: Instead of saying, "other than
a continuing offense", I would suggeat you 885 "an offense
which it is charged to have been committed at one time
and place”.

MR. YOUNGQUIST: What about a conspiracy?

MR. MEDALIE: Of course, you could not give an
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alibl on a conspiracy; you are all over the lot then,
you are conspiring everywhere, from the cellar to the
roof, indoors and out, and in every State of the Union.

MR. GLUECK: You can have an alibi a&s to an
overt act,

MR. MEDALIE: Ian't that pressing it a little
too far? 1Isn't it enough to limit this to & post office
robbery and the like?

I move that the language be changed to read,
on line 3, "an offensc alleged to have been committed
at a single time and place"”.

MR. WECHSLER: Seconded.

TYE CHAIRMAN: Any dlscussion? ALl those
in favor of the motion say "Aye."”

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, Wo."

(Chorus of “"Roes.")

THT CHAIRMAN: Carried.

Are there any further suggestions with respoet
to Rule 172

MR. YOUNGQUIST: I have one question, Mr.
Chairmen. In line 12 - 11 and 12 - "The court shall grant
the motion except for cause shown." Does this rule
contemplate that the defendant must, as a part of his

motion, disclose his alibi?



dn 490

MR. ROBINSON: No. Doesn't say so, does 1it?

MR. YOURGQUIST: Well, I haven't seen it, so
Idon't know, What I was trying to guard against was
the possibility that after he has disclosed his alibi,
the court exercised discretion and refused to require
the Government to show ita hand.

MR. ROBINSON: This is put in, you know,
Aaron, on your suggestion that it ought to go through
the court.

MR. YOUNGQUIST: Oh, yes, that is all right,

MR. ROBINSON: I do not believe there would be
any neei to require the defendant to diseclose his
alibi -~

MR. YOURGQUIST: ©Oh, no., It's all right,
the Government specifies first, It is all taken care
of,

MR. ROBINSON: Yes.

MR. WECHSLER: I have this guestion, Mr. Chairman.
The words "place and time the Government may propose
to establish", Shouldn't that be "place and time
alleged"?

MR. ROBINSON: No, that is not what the defendant
wants to know.

MR. YOUNGQUIST: He has that.

MR. ROBINSON: No, but it is put in this way that
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if he plans to offer evidence that he was not present at
whatever time and place the Government may propose to
establish, now, shouldn't he be permitted to assume at
the start that the time and place are those alleged

by the indictment?

MR. SETI: That mey be in one distriet which
may cover several thousand acres.

MR. ROBINSON: But he does not know whetner
to plan to prove that he wasn't where the Government
proposes to prove he was unless he has some initial
information &s to what the Government's proposal is,

MR. SEASONGOOD: We assume he is an innoecent
man. He knows he wasn't there at the commission of the
crime.

MR. HOLTZOFF: Let me put it this way, the
Government alleges that in the 3outhern District of New
York on January 1, 1943 the defendant did so and s0.
Now, he wants to ask where in the Southern District of
New York and at what hour and, 1f possible, what minute
you claim this to have happened .

MR. ROBINSON: That is right, he has to ask
for those details, and that 1is what the Government proposes
to establish, isn't it, as its venue and date? Isn't that
right, Herbert?

MR, WECHSLER: T must be missing a triek.
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I thought there ought to be something in here that
permits him at the start to find out what the Government
intends to prove. Can he get that by a bill of
particulars?

MR. MEDALIE: This comes to & bill of particulars.
This is & kind of bill of particulars, let me put it this
way, Herbert: The defendant knows that he committed
the erime at the corner of Pearl and lafayette Streects
on January 1 at U4 o'clock, and he wants to pin the
Government down to that because he has his alibi ready
for January 1 at U4 ofclock, as to Pearl and Lafayette
Streets. So the Government says, "All right, if ,ou
want to do that, tell us where you were "

MR. WECHSLER: Suppose he has not committed
the erime and doesn't remember where he was?

MR. HOLTZOFF: Oh, he will remember.

TIE CHAIRMAN: All those in favor of Rule
17 ag amended say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

T4F CHAIRMAN: Carried.

MR. SFASONGOOD: I just wantel to raise a
question, which I did not get to.

THAF CHAIRMAN: Pardon me.
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MR. SEASONGOOD: It does not amount to anylhing.
Lines 9 and 11, you say the motion has to be made at the
time of the arraignment unless the court order gives you
more btime. Isn't that too summary? Can you make that
motion right when you are arraigned?

MR. ROBINSON: You will assume the court is
fair and reasonable and will suggest that more tlime may
be taken.

THF CHAIRMAN: Isn't that a bit early?

MR. SFASONGOOD: It seems to me, you get called
up there and they tell you the substance of the indictment;
you don't even know what is in the indietment, and you have
to make the motlion.

THE CHAIRMAN: Why fix that as the normal time?

MR. SEASONGOOD: That is what I have in mind,

MR. ROBINSON: Do you want to fix it ten days
after arralignment?

MR, SEASONGJI0D: RNo.

MR, HOLTZOFF: May I suggest thies, why not use
the same phrass as in Rule 127

MR. MPDALIE: That ls the normal time for all
motions.

MR. BURNS: ™fithin a rcasonable time after
arralgnment"?

MR. MEDALIE: Why do we need make any provision?
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I move to strike out that sentence,

MR. DEAN: The defendant 1s going to make 1t
whenever he wants to get the information, He is the first
mover,

MR. YOUNGQUIST: We hawe to guard agalnst thisg
He may make the motion & few hours before the lr.iad.

MR, ROBINSON: That is it.

MR. YOUNGQUIST: Wouldn't it do to simply
say, "motion shall be made at such time as the court
may permit"? Would that meet your point?

MR. SEASONGOOD: Yes, or "at the court's
direction".

MR. DEAN: You say, "may be made at such time
as the court will permit". It might foreclose him from
making it.

ME. HOLTZOFF: Why not use the same purase
as in Rule 12 for all the other motions as to the time
when the motion shall be made? We say there, "motion
shall be made at arraignment or at such other time as
the court or these rules provided". Rule 17 is, in
its pi-esent form, practically the same.

MR. ROBINSON: In order to have 8 uniform time.
That is the idea.

THE CHAIRMAN: Then why do we say it? Because

this sort of carries with it to my mind the feeling that
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the court should say, "You should have made it at
arraignment,” and put the burden on him for not making
it,

MR. HOLTZOFF: Defense counsel will ask at
the arraignment for permission to make any motions that
he sees fit and the court will grant him a certain time,

MR. ROBINSON: Yes.

THE CHAIRMAN: That is so in an anti-trust
case, where you have counsel around, but I am thinking
of mAny cases where they do not know of their rights yet,

MR. YOUNGQUIST: The alibi would be pertinent
to those cases rather than to the others,

MR. SEASONGOOD: Couldn't you say, "The motion
8ball be made in such time as the court directs"?

MR. YOUNGQUIST: That might be more unreasonable,
that is, if you are relying on the reasonablencss and
fairness of the judge. You would not improve this
sentence by that, would you?

THE CHAIRMAN: Why not rely on Rule 12 and
strike it, so this is not singled out?

MR. YOUNGQUIST: I so move.

MR. HOLTZOFF: I second the motion.

THR CHAIRMAN: Any remarks? If noy 811 those
in favor of the motion say "Aye" - Mp. Mclellan?

MR. McLELLAN: Mr, Chairmen, I do not suppose



dn 496

1 am entitled to, but I had trouble just as Mr. Wechsler
did with that. I do not know how the defendant knows
what time and place the Government proposes to show.
That first sentence there is just meaningless to us,

MR. MEDALIE: I have been laughing at it ever
since, It is funny. The defendant makes & motion in
which he offers to show that, if you will tell him at
whatever time and place you are goling to establish ths
offense was committed, he wasn't there.

MR. McLELLAN: In my opinion it is perfectly

absurd.

MR. ROBINSON: Oh, no.

MR. HOLTZOFF: All he wants to do 18 take
a position.

MR. WECHSIER: I feel vindicated. Thank you,
Judge.

MR. SEASONGOOD: If he is not gullty ==

MR. McLFLLAN: VWhy not say, if the defendant
is not going to confess guilt, he must do so and s0?

MR. DEAN: He wants to stand trial.

MR. McLFLLAN: But how does he know what the
Government proposes to fix as the time and place?

MR, DEAN: He just knows he wasn't there,
whatever time and place they fix.

MR. ROBINSON: That is all., That ls falr enough.
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MR. MEDALIE: I think we c&n meet what the
Judge 1s asking about in very simple language. VWhere
the indictment or information alleges the offemse to have
been committed at a single time and place, the defendant
may move the court to order the Government, ete. That
takes care of all that.

MR. ROBINSON: We had that in a former draft,
George. I don't know how many drafts baclk.

MR. MFDALIE: What, the language?

MR. ROBINSON: That you are using.

MR. MFEDALIE: The languege that later caused the
derision?

MR. ROBINSON: The language csuses derision
just as it aroused derision when 1t was first suggested,
1f you will think it through.

MR. SETH: May I call your attention to this,
and this may throw some light on 1it: The defendant makes
his motion. Thereupon the Government 1s required to speelfy
the time and place that it intends to prove. Thereafter
the defendant may do one of two things: He may submit
a statement of the time and place he was, in which event
be may admit evidence; he may do nothing and, in that
event, ne may proffer evidence of alibi only if the
court lets him, because - doesn't that really answer it? -

he is asking the court upon his motion to specify the
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time and place, and after he hes that information,

he makes his cholce as to whether he does anytalng or
not.

MR. BURNS: Wasn't that Mr. Medalie's suggestion,
that you take out all this matter which has to do with his
offering cvidence that he was not present at whatever
time and place?

MR. MFDALIE: Yes.

MR. HOLTZOFF: leave out lines 4, 5 and 6 and
the first three words on line 7.

MR. WECHSLFR: I agrec; strike out froam
"plans" to "time® on 7.

MR. HOLTZOFF: Yes.

MR. MEDALIE: Start at the beginning.

MR. HOLTZOFF: Then it would read, "If a
defendant 1s charged in an indictment or informat.ion
with an offense alleged to have been commited at &
single time and place, he may move the court to order
the Government to specify" --

MR. MEDALIE: That is what I suggested.

MR. DPAN: That seems useless language because
every indictment will charge a time and place. We 80
prescribe.

MR. MEDALIE: "A single time and place”,
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MR. DEAN: Oh, I see.

MR. ROBINSON: That will be just the way 1t
was back in our May 1942 draft, which we rejected.

MR. HOLTZOFF: Meybe it 1s not & good 1dea to
go back to that,

MR. ROBINSON: Maybe it 1s not.

MR. DEAN: Suppose the lndietment does not
state 8 single time?

MR. McLELLAN: It is rare, the kind of offense
you are referring to, the one that has double time. In
the case of a single time and place, such as in the case
of murder, the defendant does not know the time and place
alleged by the Government -;

MR. HOLTZOFF: He does not know unless he 18
told.

MR. ROBINSON: Of course he does. TYou &re
charged with murder, don't you know whether you killed
the fellow or not?

MR. HOLTZOFF: Yes, but I don't know whether
I was at the scene of the murder or not.

MR, ROBINSON: A murder couldn't take place
under your nose without knowing about 1t.

MR. MFDALIE: Mr, Chairmsn, misy I point out
that one may have been present at the time and place

where a crime was committed and be innocent for a number
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of reasons. One, he may not have participatel; secondly,
he m8&y have acted in self-defense, like justifiable
bomicide.

MR. DEAN: This really does not apply to him,
if he plans to prove he wasn't there.

MR. HOLTZOFF: That is it.

MR. MEDALIE: The rule would apply. In that
case he would say, "Sure, I was there, and I saw John
Smith killed." So your illustration does not hold,

MR. HOLTZOFF: But I did not, because he was
shooting at me.

MR. YOUNGQUIST: Was Alex's motion to strike out
all of line 3 except the first two words, with the
substitution we have, and all of lines 4, 5, and &
and four words on line 77

MR. HOLTZOFF: Yes.

MR. YOUNGQUIST: I second it.

THE CHAIRMAN: Any discussion?

MR. HOLTZOFF: Then we could also omit the
words in the second line, "in an indictment or information",
which are surplusage.

MR. YOUNGQUIST: 1In the second line?

MR, HOLTZOFF: Yes, "in an indictment or
information", and just say "If & defendant is charged" --

MR. DEAN: Could you state the whole change again?
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MR. HOLTZOFF: "If a defendant is charged
with an offense alleged to have been committed at &
single time and place, he may move the eourt to order
the Government to specify I1n writing as exactly as
possible the place and time which it proposes to
establish”,

MR. DEAN: My trouble is with that "single time
and place'. You are moving & ‘motor vehicle in
interstate commerce, is that single time and place?

MR. HOLTZOFF: No, but I do not think the
alibi defense would be spplicable.

MR. DEAN: Oh, yes. He picks up the carp
at one point and takes it to another.

I hav;isuggestian, 1f you went to get rid
of the objectionable languege in the beginning. Why
don't you start down on line 7 and simply start out,
"A defendant charged with a continuing offenée‘may
move the court to order the Government to specify
in writing &8 exactly as possible the time and Dplace
where it is proposed to establish that the erime wes
committed®, and then go on, "The court shall grant
the motion except for cause shown,.” leave out 81l
the first six lines.

MR. ROBINSON: Because you will have all the

United States attorneys in the country opposing this
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rule.

MR, DEAN: Why?

MR. ROBINSON: It would just be requiring &
bill of particulars.

MR. BURNS: No; if he made that move, he has
to go on, and he has to speclfy. That is the thing that
will limit 1it.

MR. ROBINSON: But you start off in a kind of
bob-tail way. You don't say this is going to be an
alibi defense.

| MR. YOUNGQUIST: This is all descriptive,
What he plans to do is & matter in his own mind.

MR. DEAN: That is right.

MR. YOUNGQUIST: I would suggest leaving out
“eharged in an indictment or information" is too mueh,
because, after all, he may be charged in loose bar-
room talk as having done this, You have to nail it
down to "informetion or indictment", "If a defendant
charged in an indiectment or information”.

MR. DEAN: That 1s easy. Just say this,

"A defendant charged in an indictment or information
with an offense other than a continuing offense" --

MR. YOUNGQUIST: That has been amenied,

MR, DPAN: -- "may move the court”, dropping

down to line 7, "to order the government to speeify in
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ariting”, and so forth, and leaving out lines 3, 4, 5

and 6.

MR. BURNS: That 1s all right.

MR. GLUECX: And part of 7.

THF CHAIRMAN: Was Mr, Dean's motion seconded?
MR. GLUECK: I second the motion.

THF CHAIRMAN: &ny discussion on the motion?

MR. ROBINSON: 1 would like to have it read

now, 80 we know just what it is.

and start

Tqr CHAIRMAN: Read it sgein, Gordon.
MR. CEAN: Beginning on line 2, serateh "If"

1A defendant charged in &n indictment or

information with an offense other than & continuing

offense"

MR. YOUNGQUIST: Wait & minute, right at that

That has becn amended. You went to leave it that

MR. DFAR: I do not see any objection.
MR. BURNS: That was voted through.

MR. YOUNGQUIST: Tnat was changed "single time

and place", and I think “gingle time and place" 1s very

difficult in view of jyour 11lustration of the stolen

car and so forth.

MR. DEAN: All right; 1ine 2 is as 1isj then

starting "A defendant charged in an indietment or
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jnformation with an offense other than a continuing offense”,
and scratch "plans to offer” and all of line 4, and all of
line 5, and all of line 6.

MR, MEDALIE: Excuse meé for interrupting you.
You are trensporting & motor vehicle, That is & continuing
offense. It runa over considerable territory. You
transport it from the Southern District of New York to the
Distriet of Columbia.

MR. DEAN: Suppose you are operating three
stills?

MR. HOLTZOFF: That is a continuing offense.

MR. DEAN: Is that a single time and place?

MR. HOLTZOFF: Operating & still is.

MR. MEDALIE: But it is & continuing offensc
to run it. You start in, in New York, and you run your
atolen motor ecar up to Vermont. That is a long, long
pull.

MR. BURNS: Why shouldn't that fellow be
entitled to establish hi alibl because he was in Florida?

MR. MEDALIE: He should be, but 1 aa kiéking
about the language "continuing offense?. I am not
objecting to giving it to him, put the language "other
than 8 eontinuing offense” would bar him.

MR. DEAN: It is & question of finding lsnguage

to cover what we mean by "continuing offense”.
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MR. SETH: Why not come out and say "chargei
with an offense where alibi would be & defense”?

MR. ROBINSON: We try to keep awaj from the
term "alibi" as much a&s possible, for the reasons stated
in the note.

MR. SFTH: I know, but you ecannot get away from
it.

MR. ROBINSON: "Alibi" is ambiguous, and certainly,
the courts would say, an inartistlc term.

MR. DFAN: I think that 1is good English. I
would have no objection.to it.

MR. CRANE: Wait & moment. Why not say, "state
to the defendant when the district attorney cla.ass st
happened"?

MR. DEAN: We are thinking about the conspiréey
cases,

MR. CRANF: If it is impossible for him to state,
he can state why he cannot give it; or he can state what
it was. If “he charge is transporting a car, and he were
traveling around, i1f that was the case, he could state
that it would take a month to get it all together,

This just calls upon the distriet attorney
to state wha® he clalms as the time and place.

MR. DEAN: That is agrreable to me., I think

that 1s a8ll right. If it was a eontlnuing offense,
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he would say, "Well, I frankly covered 28 States,”

MR. ROBINSON: Judge Morris of the District
of Columbia suggested the word "eontinuing”. He thought
that would include only offenses --

MR. DEAN: Continuing in time?

MR. ROBINSON: Yes, like & nuisance, and just
simple things.

MR. DEAN: Leave out the reference to "continuing
offense” and make 1t to reed "A defendant charged in an
indietment or information with an offense”, scratch
"other then & continuing offense” --

MR. WECHSLER: You don't neel "with an offense”.

MR. DEAN: Just need "A defendant”, as a matter
of fact.

MR. SETH: Now, I think you ought to kecp this
procedure away from the commissioners. Better limit
it to the indictment and information.

MR, DEAN: "A defendant charged in an indictment
or information", scratch "with an offense” and drop down
to line 7, "may move the court to order the
Government to specify in writing as exactly as possible
the place and time".

MR, HOLTZOFF: "at which it claims the offense
was comm.tted".

MR. YOUNGQUIST: Ko; "which it proposes to

-
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establish" is the way it ought to be.

MR. HOLTZOFF: Establish what? You see, the
sentence --

MR. YOUNGQUIST: Oh, I see. Did that go out?

MR. WECHSLERY "The place where and the time
when it proposes to prove that the offense was committed”.

MR, HOLTZOFF: Yes.

MR. ROBINSON: "The place where &nd the time
when it proposes to prove that the offense was committed™?
That is certainly ambiguous. "The time when" it is
intended to prove it doesn't mean trial, grand jury or
when they will offer proof. That was in the former
draft too.

MR. CRARE: "rime and place it proposes to
establisé?%he commission of the offense”.

MR. MEDALIE: I would like to make the further
point that & man charged with mail fraud does not get sny
right to make this motion, because he has been operating
a fraudulent schemes for a year, or two, or three or four
or five years,

MR. YOUNGQUIST: Wouldn't that be taken care of
by the provision that the court shall grant the motion
except for cause shown?

MR. CRANE: The district attorney will say it

covered a8 ye&r.
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MR. GLUECK: Why not say, "the place and time
of the offense it proposes to prove"?

MR, DEAN: That is good.

MR. SETH: What does it mean by "place”, a towm
or & county or a state?

MR. ROBINSON: Says "as exactly as possible”.

MR. MEDALIE: "80 Foley Square.”

MR. GLUECK: It means for the purpose of
alibi, which means something specific.

MR. SETH: I think you ought to get in the word
texactly".

MR. WECHSLER: It says, "as exactly as possible®.

MR. ROBINSON: Lines 4, 5 and 6, that was
only used on those lines to belp show it was the time
and place the Government is proposing to establish,

MR. HOLTZOFF: I would suggest changing line
9 to "place where and the time when it is claimed the
offense was committed”.

MR. YOUNGQUIST: "it is claimed”?

MR. HOLTZOFF: WNo, you don't want that,

MR. YOUNGQUIST: You want what the Government
is going to prove.

MR. DEAN: What is the matter with this
language, "place and time"?

MR. MclELLAN: What is the matter wita saying, "ir
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the defendant relies upon an alibi®?

MR. DEAN: Why isn't Mr, Glueck's suggestion
a good one? Read that.

MR. GLUECK: "the time and place of the offense
it proposes to prove".

MR. HOLTZOFF: I think that is a little ambiguous,
isn't 1t?

MR. DEAN: "time and place of the offense”.

THE, CHAIRMAN: May I suggest we ask Mr, Dean
to try to state it from the beginning? Let us see 1if
we cannot 21l agree, we have such & multitude of suggestions,

MR. DEAN: All right, line 2, "A defendant
charged in an indictment or information", dropping to
line 7, "may move the court to order the Government to
specify in writing as exactly as possible the place
and time of the offense it proposes to prove."

MR. ROBINSON: You want & "which" there,

"offense which it proposes to prove". No?

MR. YOUNGQUIST: I second the motion.

THY, CHAIRMAN: Is that acceptable?

MR. MEDALIE: You know, msybe u%l/l?fé%g the
procedure there. The just thing would be for the defendant,
not through someone else, but on his own affidavit -
he can support it, if he wants to - to swear he was

at a certain place, where he was conducting himself
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quite innocently. Therefore he would like the listrict
attorney to speceify precisely the time and place waere
the distriect attorney claims the erime was committed,

and you have started with something, and you are entitled
to get something, and he 1s already committed. All

you ask him aftcrwards is the names of the witn-sses,
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MR. ROBINSON: You can ask that.

MR. YOUNGQUIST: I should think you could
from cholce; that there are 14 different States that
have this provision and you could &lways copy --

MR. ROBINSON: We are & lot better than they
are.

MR. YOUNGQUIST: Doecsn't that become & matter
for the Committee on Style then? We are agreed, 1 think,
what it ought to be.

THE CHAIRMAN: Will someone make & motion that
we accept the suggestion last made by Mr. Dean, in
principle?

MR. ROBINSON: I will make the motion,

THE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes.")

THAE CHAIRMAN: All those opposed say "No."

MR. MEDALIE: No. May I state my objectlion,
The discussion has been stimulating. I bellieve thr
defendant ought to have the specification as a mattcr
of right when he makes an affidavit and has committed
nimself to time and plsce. If he wants something he
ought to give something.

MR. DEAN: Why should not he get 1t anyway

and couldn't he get it by a bill of particulars possibly?
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MR, MEDALIE: Why, of course that is the falr

thing, but we abandoned that undertaking to draw an alibl

statute.

MR. YOURGQUIST: I think you are laboring under

a misapprehension. He does not in his motion specify

anything. He asks that the Government speclfy.

MR. MFDALIE: But he ought to specify when he

asks for something.

MR. BURNS: Oh, 1f he asks he has to specify.

MR. MEDALIE: Ro, not quite. He wants it in

taking his evidence anyhow.

MR. WECHSLER: Why put thst burden on him?

MR. MEDALIE: He is asking for something and

if he is asking lelb him come in after all his ablutions,

THE CHAIRMAN: Let the Committee on Style

struggle with this en hour earlier than they expected.

MR. MEDALIE: 1 do not think 1t is & matter

for the Committee on 8tyle. 1 think that 18 &8 matter

of principle.
THE CHAIRMAN: 1 think you are 8 majority of

one on this,

MR. MEDALIE: All right.

MR. SEASONGOOD: Page 7, Rule 17, and page 2,

I call the attentlon of the Reporter to the fact that you

refer to Throckmorton's Ohio Code Annotated., In one
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place you have Throckmorton and one place Paige.
Actuslly what you now refer to is the Ohlio General Code
which is the official volume and this is only the
unofficial annotation, and my objection to representing
Paige's Code with that of Throclmorton's was that
Throckmorton'!s was a copyright infringement or steal,
Why put in something like that?

MR. ROBINSON: I would like to state that Mr,
Seasongood's suggestion already has been put into effeect,
The reason it is this way is because the Civil sules' note
used both Throckmorton and Paige.

MR. SEASONGOOD: I was not on that.

May I just mention one more thing on page 3,
just so you would note it: You say the statute has been
held constitutional and quote the case of 3tate v,
Thayer, 124 Ohlo State. We have & pecullarity in the
Ohio law that only the syllabus is the law of the case
and actually in the syllabus of that case there is not
& word on this subject.

MR, ROBINSON: But in the case of course
there 18,

MR. SEASONGOOD: Well, the opinion is only the
opinion of the judge writing the opinion.

MR, McLELLAN: It is no part of the decision

in Ohio?
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MR. SEASONGOOD: No. What 1s official is the
syllabus, which is the law of the case, and the opinion
is the opinion of the judge writing the opinion.

THE CHAIRMAN: Is that constitutional?

MR. SEASONGOOD: No, but it is a rule of court
which has been in effect for over B0 years.

MR. BURNS: Who writes the syllabus? The judge
who writes the opinion?

MR. SEASONGOOD: I do not know.

MR. MEDALIE: Cannot he write an opinion and
say "As I well said in such &n opinion"?

MR. SEASONGOOD: If you want to leave it in
it is all right.

THE CHAIRMAN: I think the Reporter would want
to correct that.

MR. ROBINSON: We will just put & "See Syllabus."”

THE CHAIRMAN: Rule 18 (8). Any suggestions?

MR. HOLTZOFF: 1 move its adoption.

MR, SEASONGOOD: I want to ecall attention to line
12, "the court on the application of the witness shall
direct that his testimony be taken by depoaition,”
I think sometimes personal appearance is much better
than & deposition and I wonder whether the court ought ==

MR. HOLTZOFF: Isn't that taken care of in the

next sentence, "After the deposition has been taken and
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subseribed, the court may discharge the witness from
custody"? It is mandatory.

MR. LORGSDORF: Why is it mandatory to direect
that his deposition be taken?

MR. HOLTZOFF: 1 think Judge Mclellan made
the motion on which this language was adopted, and my
understanding of the theory of the motion was that the
defendant has & right to have his depositlion taken and
then after hls deposition is taken the court, in its
diseretion, after seeing the deposition can determine
whether he should be discharged or whether he should be
used by personal appearance at the trial., I wonder 1f
I am correct?

' MR, McLELLAN: I am not sure.

MR. LONGSDORF: Why cannot the defendant
move that his deposition be taken?

MR. McIFLLAN: This 1s to proteet the witness
who has been committed.

MR. YOUNGQUIST: It is a perasonal privilege.

MR. LONGSDORF: To have his deposition taken?

MR. YOUNGQUIST: No. To be discharged,

MR. SEASONGOOD: And you let him out and never
get his personal testimony.

MR. HOLTZOPFF: That is in the diacretion of the

court whetheror not he might. Well, I have presented it,
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and 1f everybody thinks it is all right it is all right
with nme.

MR. HOLTZOFP: There 1is no change in this
paragraph from the former draft?

MR, DEAN: 1If there is any danger of his
getting away --

MR. HOLTZOFP: I think you make that
representation at the time and the court, in its diseretion,
probably would not turn him loose,

MR. SEASORGOOD: He was talking of the deposition,

MR. McLFLLAN: To find out what he can really
38y so the court may have that,

MR. SEASONGOOD: If he is comuitted for failure
to give bail he can ask the court to take his depogition
and maybe hc ean get out,

MR. HOLTZOFF: It is not mandatory to reloase
him though.

MR. SEASONGOOD: No. I know it is not,

THE CHAIRMAN: Are there any further qucst.ons
on 18 (8)?

MR, WAITE: Yes, Mp. Chairmen. For the sake
of the record I want again to make the motion that
Section 13 (a) be so amended as to provide that & witness
whose deposition hes been taken must be releaseg fron

custody after a reasonable time, either on bail or
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otherwise. I think this business of holding a witness
for eight or ten months while they are hunting for the
alleged defendant is travesty on justice. I have had
that up before so I won't push 1it, but I want to bring
it into the record.

MR. HOLTZOFF: It does not happen often,

MR. WAITE: It can happen, and Mr, Medalle
very effectively pointed out the evils of it in an
article in the Panel a ye&r ago.

MR. MEDALIE: I cannot live this down because
my children look 1t up in the card index to find out
if I wrote anything and then they find out.

MR. BOLTZOFF: Question, Mr. Chalirman.

MR. CHAIRMAN: Is Mp. Waite's motion seconded?

MR. WECHSLER: I second 1t.

THF CHAIRMAN: The question: All those in
favor say "aye."

(Chorus of "Ayes.")

THE CHAIRMAK: Opposed, "No."

(Chorus of "Noes.")

MR. YOUNGQUIST: What is the motion?

THE CHAIRMAN: Mr. Waite's motion is, in
substance, to provide after the deposltion is taken
that the witness may be released within & reasosaable

time,
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MR, WAITE: Either on bail opr otherwise,

MR. HOLTZO0FF: He has always the right to be
released on bail, The question is whether he should be
releasel without bail,

MR. WAITE: No. This does not Provide they
may be released on bail.

MR. HOLTZOFP: TUnder the statute you eannot
commit a witness except subject to bail,

MR, WAITE: But you have mAny cases where the
witness cannot get bail. That is why I put in "other-
wise"”.  He must be released on bail op otherwise.

MR. MEDALIE: Let me point this out: The
scandal is more an administrative scandal than anytuling
elae,

MR, WAITE: Yes, This does not provide
for 1t. It says he may7 be released. I want to make
it mandatory,

MR. HOLTZOPF: What Jou want is to change the
word "shall”?

THE CHAIRMAN: Shall be released within a
reaaonable time,

MR. YOUNGQUIST: This applies only to a witness
who 18 committed for failure to give bail?

MR. WAITE: That is right,

THE CHAIRMARN: And after he has given his
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deposition. Are you ready for the motion?

MR. SEASONGOOD: Is that what you want to do?
Of course you have that in the comment on page 5, That
is the existing law "may be taken after which the
witness must be discharged from custody".

MR. ROBINSON: That is a mistake. That was
& mistake made in the office and it ought to be corrected.
That word "must" should be stricken and the word
"may" put in there. That was called to my attention
aftermards; Rule 18, page 5,

MR. SEASONGOOD: Then you are changing the
exlsting law?

MR. HOLTZOFF: No. Under existing law if the
witness is committed he has no right to have his
deposition taken. Now where we are changing the existing
law here i8 to give him the opportunity to have his
deposition taken; make it mandatory upon his request
to take'his deposition. Then after the deposition is
taken it 1s discretionary whether or not torelease him.

THY CHAIRMAN: Mr. Waite moves that it not
be discretionary, but after the deposition has been taken
that the witness must be released within & reasonable
time by the court on bail or otherwise.

MR. HOLTZOFF: ©Not on bail or otherwise.

MR, WAITE: This says he may be dischar.ed.
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My provision is that he must be released on bail or other-
wise. I dictated "discharged". That "discharged"

means he 1is not held on bail, I think he should be
held on bail,

THE CHAIRMAN: We have the motion. Let us have
it put,

MR, HOLTZOFF: Let me explain: I think under
the existing law he has the right to be released on bail,
What we are trying to glve 13 an additional right to be
released without ball.

HR. WAITE: But you disregard my statement
Yor otherwise", There are many who have a right to be
released on bail who cannot get bail and therefore are
held, A poor devil who has not money to pay a bondsman
I want peleased.

| MR. HOLTZOFF: But he is already committed
for want of bail and therefore Jou are not giving him
anything when you say he may be released on bail,
To accomplish your object a1l you need is changze the
word '"may" to "shall",

MR. WAITE: No, because that word followin,
"may" 18 "be discharged” ani I am not suggesting that he
be completely discharged,

MR, McLELLAN: Question,

THE CHAIRMAN: You have heard the motion.
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All those in favor say "Aye .®

MR. WAITE: Aye.

THE CHAIRMAN: Opposed, ™No."

(Chorus of "Noes,")

THE CHAIRMAN: The motion seems to be lost,
The motion is lost,

MR. CRANE: Are we opposed to the substanee
of what Mr. Weite said, or just that word "bail®™? I
there any objection to 8aying & man must be discharged?

THE CHAIRMAN: Will you put it in that form¢?

MR. WAITE: I move that Rule 18 (a) contain
& provision, in substance, that aftepr a witness has
had his deposition taken he must be released from
imprisonment either on bail or otherwise,

MR. SETH: That 1s the same motion,

MR. WAITE: Except I said "in substance"”,
and the Judge just sSuggested he was perturbed about
the phraseology.

MR. CRANE: Yes. He is there because ne does
not give bsil, But I think after the m8n has had his
deposition taken he should be discharged within a
reasonable time,

THE CHAIRMAN: You make a motion, do you,

Judge, that after he has glven his deposition the witness
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must be discharged within a reasonable time?

MR. CRANE: Yes,

MR. DEAN: I second the motion.

MR, MEDALIE: May I ask why 80 long if the only
pPurposs 1s to get him out after he bas given him his
deposition? Why hold him any longer?

MR. CRANE: That may be Just five minutes,

MR. MEDALIE: That is not what you mean by
"reasonable time".

THE CHAIRMAN: Question. All those in favor
say "Aye.,"

(Chorus of “"Ayes.")

THE CHAIRMAN: All those opposed say “Ho,"

(Chorus of "Noes.") |

THE CHAIRMAN: The motion seems to me to be
carried but we better have & show of hands,

(After a show of hands the Chalirman announced
the vote to be nine in favor; six opposed.)

THE CHAIRMANY The motion is carried,

MR. DEAN: I move to strike out the words
"within a ressonable time."

MR. HOLTZOFF: I second the motion,

MR. WECHSLER: What line?

MR. DEAN: "the court shall release the witness
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from custody".

MR. HOLTZOFF: "shall discharge the witness
from custody”.

MR, SETH: Why not change the word "may"
to "shall"?

MR, HOLTZOFF: I want to say that or.giaslly
in this draft it was "shall"” and at the last meeting
the Committee voted to change the "shall" to "may".

I originally favored "shall™ and I am glad to see it
go back to "shall",

\ MR. MEDALIE: There is no ilaw that compels
a8 judge to commit & person who is a witness, The
court has always the power to relesse & person who is
a witness without any statute or rule giving him that
power.

MR. GLUECK: But this provides after a
deposition has been taken he shall definitely discharge
the witness from custody.

MR, ROBINSON: It was pointed out at the last
meeting the reason for changing from "shall” to "may"
was that this put the power in the defendant to glve
a deposition which merely amounts to nothing. Having
gone through the form of giving a deposition it was
felt by the Committee 1t should not be made mandatory.

MR. HOLTZOFF: This is not a defendant but only
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& material witness.

MR. ROBINSON: That is what I mean; a witness,

MR. McLELLAN: When Jou get all through with it
and you have s judge who knows how important it 1s to
have 8 witness in the case before the jury he is goling
to avail himself of the Permissive part of the rule and
not order the deposition to be taken, 1f he is goling to be
permitted to take the deposition.

MR. SFASONGOOD: That is why I wanted it made
direct that he give his testimony, but Jou voted that
down,

MR, McLELLAN: I did not.

MR. SBEASONGOOD: It was voted down. I do not
want to protract the discussion but if Jou get some
scalawag witness he says "I did not éive bail, but
the court, you see, must take my deposition" and then
let him go.

MR. McLELLAN: No. You say the court may take
his deposition and must let him go,

MR. SFASONGOOD: But you say the court must
take his deposition and then let him out, That iz a
very serious thing for a proposal,

MR. HOLTZOFP: I move to reconslder the vote
just taken. I voted with the majority so I suppose

I am qualified to move to reconsider the vote by whieh the
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word "may" was changed to "shall® in 1ine 1%,

MR. GLUECK: It 8eems to me you are putting an
awful burden on the many decent witnesses when you
emphasize the occasional Scalawag,

MR. HOLTZOFF: Very few witnesses ape comn. tted
in the Federal courts, and most of those committed ape
not decent.

MR. MEOALIE: May I make a comment on this, and
it is based on what &ctually goes on: In this rule you are
Providing that when the witness wants to get out the
court must take his deposition, let us look at it
Practically, Those who have prosecuted or who have
had connection with 1t know perfectly well that meny
& witness who is heid, 8 material witness, does not
want to testify and does not want to tell the truth,
and furthermore many a witness held as a material
witness is really suspected of being in cahoots with
the defendant. You 8re, in effect, telling some earnest
prosecutors who are not trying to embarrass people,
that the man who is being beld, and whe might finally
be induced to tell the truth, shall get out of the
clutches of the law and get away from the distriet
attorney as fast as he cén without any trouble whatever,
He 1s in a week or ten days, He has not gotten tired

of jail yet, and now he comes in and testifies "I was
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not there. I do not know nothing. I didn't see nothing"
and so forth and so forth, and he must be discharged,

Now I think there will be a roar from the vigilant
Prosecutors on this. They will S8y you are selling

them out,

MR. McLELLAN: And it is not abused very muech,

MR, MFDALIE: That is right, It is not abused
very much, but it is abused. Some of the youngsters
never let go,

MR. McIELLAR: It is pretty serious to have
& man come in, or let him come in, and say he ioes not
know nothing and then the judge lets him g0.

MR. CRANE: I see much force in that argument
a&nd I would like to ask something I had in mingd refercnee
to some other matters, They have different terms of
court., Is it possible a witness is kept in six or elght
months before they have & trial?

MR. SETH: It frequently happens.

MR. CRANE: I do not ming keeping him in, but
I hate to think we have to feed him,

MR. McLELLAN: One thing, Mr. Chairman, the only
rarticular experience we had, 85 far as I remember, with
reference to holding & witness in Massachusetts was where
he was brought in on habeas corpus, and I said "You cannot

hold him any longer," whereupon they indicted am for
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murder and within three months he was convicted of
murder and was later electrocuted. Those are the kind
of things you have to think of in connection with that
kind of person. But the thing is not abused very muach
I do not think,.

MR. HOLTZOFF: Mr. Chairman, I move to reconsider
then this last vote so a8 to restore the word "may7” in line
14 instead of "shall®.

MR. CRANE: I second it.

MR. LONGSDORF: Seconded.

THE CHAIRMAN: It is moved and seconded that
the motion be reconsidered. All those in favor say "Aye,"

(Chorus of "Ayes.")

THF CHAIRMAN: Opposed, "No."”

(No response.)

THE CHAIRMAN: Carried.

MR. HOLTZOFF: I move we adopt Rule 18 (a),

THE CHAIRMAN: You have to have & vote on
that motion first.

MR. HOLTZOFF: I move we adopt 18 (a) as written.

THE CHAIRMAN: We have to cover a lot of ground
now. Let us keep the motlon now to the first one. The
motion is to rescind the motion previously adopted;

to restore "may" for "shall®™. A1l those in favor say

"Aye "
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(Chorus of "Ayes ")

THE CHAIRMAN: Opposed, "No."

(No response.)

TH" CHAIRMAN: Carried.

Now we are free to move on.

MR. MEDALIE: Having raised the question I will
Bove that "may" be substitutei for "shall” in line 12,

MR, DEAN: Seconded.

THE CHAIRMAN: All those in favor of the motion
to substitute "may" for "sha1l" in line 12 say "Aye,"

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried,

Are there any furthep amendments to Rule 18 (a)?

MR. LONGSDORF: I would like to ask whethor the
Reporter wishes to put a paragraph mark on line 15 after
the period. It seems to me there is a paragraphie change
of sense there.

MR. ROBINSON: You will notice our system is
not to separate into paragraphs unless we have a separate
Subdivision with headings,

MR, LONGSDORF: I notice that,

MR. ROBINSON: Does 1t take up a separate matter,

George?
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MR, LONGSDORF: The sentence beginning on line
15 obviously 8peaks of the process of glving notiee between
the parties at whose instance the deposition is to be
taken.

MR, GLUECK: I think your heading under (a)
is incomplete,

MR. ROBINSON: 3o Jou think line 15 .as George
8uggests should be "How Depositions Are To Be Taken"?

THE CHAIRMAN: If that Suggestion 1s taken,

MR. LONGSDORF: One other provision I want
to inquire about and know whether this provisisn for
counsel for taking depositions 18 cleapr and understood
by the Committee? I do not know. I am just asking,
Suppose he has counsel at the place where he 18 detained,
and the deposition is to be taken elsewhere ana his
counsel does not want to z207?

MR. HOLTZOFF: But it 8ays in line 24 that
the court must assign counsel. Raturally the court
must a8sign counsel who will be present at the hearing,

MR. LONGSDORF: (Can the court &8slign counscl
in another State where the deposition is to be taken?

MR. HOLTZOFF: That is clear; otherwise thepe
is no counsel,

MR.. LONGSDORF: Or can he ask for counsel

resident where tpne prisoner 1s9
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MR. HOLTZOFF: That is in the diseretion of
the court., He must arrange fopr counsel who can be
Present,

THE CHAIRMAN: A1l those in favor of Rule 18 (a)
say "Aye,"

(Chorus of "Ayes.")

THE CHAIRMAN: Those opposed say "No."

(No response . )

THE CHAIRMAN: Unanimously carried,

MR. YOUNGQUIST. Mey I ask a question about
(b)? I have not been able to find here any provision
for taking depositions other than that of the matepriail
witness committeq for failure to give bail,

MR. HOLTZOFF: Oh no. This applies to anyone,
8Dy witness. I think the first sentence of (8) indicates
that any wltness's deposition may be taken,

MR. WECHSLER: Mp. Chairmen, may I make a
motion based on the Previous discussion?

THE CHAIRMAN ; Yes,

MR. WECHSLER: The previous discussion brought
out that we have no rule dealing with the material witnesgs
Problen. Is that right, Mr, Chairman?

MR. ROBINSON: That is right,

MR. WECHSLFR: fThe Provisions of the (Code that

deal with this matter are apparently Sections 657, 658 and
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659 of Title 28, It seems to me it is an important
matter and there ought to be & rule on the sub jeet.,
Moreover, Mr., Medalie and I are just examining Seetion

659 and note that it provides that any judge of the

United States on the application of a distriet attorney
and on being satisfied by proof that the testimony of

8ny person 1s competent and will be neceasary on the

trial may compel sueh person to glve recognizance with

or without sureties at his discretion to appear and
testify therein, In other words, there 1s no
condition at all on whén a judge may require a prospective
witness to give bond to appear, It is at leasgt question-
able, I think, whether that provisioen is not too broad

as it stands,

MR. ROBINSON: Of course are you bearing in mind
our Rule 24 on evidence there; 1lines 4 and 5 "Coapeteney
and Privileges of Witnesses"?

MR. HOLTZOFF: I don't think this applies,

MR. WECHSLER: This is a rule on arrest and
bail, That is what this is.

MR. MEDALIE: 1In other words, the point Mr,
Wechsler makes is that a man ought not to be committed
Or required to give bail as a material witness unless
there 1s s showing that thepe is danger that he will not

a&ppear; either that he is a vagabond or derelict and runs
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around different places, or is about to depart the
Jurisdiction or has indicated some hostility indicating
intent to get out of the jurisdietion.

MR. HOLTZOFF: As a mattep of fact isn't this
what happens: They do not commit reputable persons
who are not golng to run away?

MR. MEDALIE: I think since most codes make
the bProvision; that a comprehensive set of rules might
do the same,

MR. ROBINSON: Well, it 18 true we have no
rule on this subject but Mrs, Peterson calls my attention
to Rule 52 (3) which 8ays expressly we do not disturb
Section 659,

MR. MEDALIE: But it 18 not & good statute for
the reasons pointed out,

MR. ROBINSON: That is our only provision,

MR, WECHSLER: I stand by the motion that there
be a rule drafted on it.

THE CHAIRMAN: Mey we have that motion again,

I d1d not get 1it,

MR. WECHSLER: The motion is that there be g rule
drafted to cover the subject dealt with by Sections 657 to
659 of Title 28, namely, when a witness may be required
to give bond to appear at the trial op be comaitted fopr

failure to give bond.
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MR. SEASONGOOD: How esn you do that? Isntt it
discretionary with the court?

MR, MEDALIE: There should be a showing. The
court should require an affirmative showing that there
is danger the witness would not appear,

MR. YOUNGQUIST: Does not the counrt do that?
I cannot imagine the court comuitting a witness without
& showing that there is good reason for committing him
or requiring him to give bail, I think the courts
would resent a rule which would require them to exercise
their discretion, and that is what it amounts to, on an
application of that sort,

MR. WECHSLER: Well, without considering whether
the present law should be changed, whieh had not beenp
80 much in mind, ought not the thing be in for the sake
of completeness?

MR, YOUNGQUIST: I an wondering whetner it 1s
within our jurisdiction.

MR. HOLTZOFF: Yes, that is procedural,

MR. WECHSLER: If the arrest of a defendant
and provisions on bail for the defendant are within
our jurisdiction this should be.

MR. MFDALIE: I think this is a procedural
848 a provision in the Civil Practice Rule for appest and

attachment ,
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MR. ROBINSON: We do Provide this in our

Rule 52, at page 2, that the procedure shall be made

to conform to these rules 80 far as applicable, although

we do not alter the power of the judges to require bail

for the appearance of witnesses under 679 and 657 and

660,

MR. WECHSLER: I would be happier to see a riale
because it would mean we would look at it and the Proposal
might change the law,

MR. ROBINSON: Would Jou mind draftiaz such a
rule and submit it to us for adoption?

MR. YOUNGQUIST: The question is whether we want
one,

THE CHAIRMAN: The motion is to have & rule
Prepareld on the subject of bail for witnesses,

MR. ROBINSON: I would not know how to vote

on that motion,.

THE CHAIRMAN: Just the matter of prineiple H
whether there should be a rule of this kind. All those
in favor say "Aye."

(Chorus or "Lyes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes .")

TdF. CHAIRMAN: The motion is carriei. I suppose

that carries with it the suggestion that we require the
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Comm.ttee on Style to prepare a rule tomorrow.

MR. WECHSILER: Without any speclal nation
what should be in the rule we decided there should be
& rule,

THE CHAIRMAN: On that particular subject matter.
That 1s correct.

MR. WAITE Mr. Chairmen, before we adopt
18 (b), I bhave a suggestion.

THE CHAIRMAR: I do not think we have adopted it
yet, have we?

MR. WAITE: Ro. I say, before we adopt it.

"The officer having custody of & defendant
shall be notified of the time and place set for the
examination, and shall produce him at the examination
and keep him in the presence of the witness during the
examination,"

That, I conceds, is Tully necessary; but I wonder
if that neeis to be done if the witness 18 willing to waive
that privilege.

MR. HOLTZOFF: You mean the defendant ,

MR. WAITE: Yes, 1f the defendant is willing to
waive that privilege. It seems to be an unnecessary
thing. This, as it stands, is mandatory, It says
that the officer shall Produce him. Therefore I suggest

that we add to that sentence the words "unless the
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defendant waives in writing the right to be present.”

MR. McLELLAN: Suppose he waives in writing
the right to be present at the trial, you &are getting
a substitute here for trial, aren't you?

MR. MEDALIE: That is right.

MR. HOLTZOFF: You can walve 2 constitutional
privilege of confrontation. If you can waive a trial
by & jury, you can waive confrontation, can you not?

MR. McLELLAN: Not at all. The oniy kind
of a case where they can go on without the defendant 1s
where he absconds.

THE CHAIRMAN: That is the law, unquestionably.

MR. McLELLAN: Aren't we getting & deposition
here that is golng to be used at the trial?

THE CHAIRMAN: That is right.

MR. McLELLAN: Then isn't it a part of the
trial?

MR. WAITE: Is there any constitutional provision

waiving the right of confrontation? I never heard of 1t.

MR. MEDALIE: What you are dealing with is the
practice of the courts. let & defendant fail to come
back after a recess, and the distriet court will wait and
wait and wait and won't allow & witness to be asked 8
question. Now, that is the attitude of every district

judge, pradtically.
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MR. WAITE: That may be the practice, but there
is no reason why we should not change it by ruie iy we
think a change is desirable, It seems to me 1f the
accused is willing to waive in writing the privilege
of being present when the deposition is taken, and have
it done by his counsel --

MR. MclELLAN: Pardon me. Let me ask you this
question: Suppose he does waive it, and 1s not there,
and then at the trial the deposition is offered in
evidence, and he objects to it, If you were the judge
would you let the deposition in?

MR. WAITE: Yes.

THE CHAIRMAN: It is hard to see why a maﬁ
can waive & jury at a trial and not be able to waive
being present at the taking of a deposition.

MR. McLELLAN: Could he waive being present
at the trial?

THE CHAIRMAN: I 4o not see why not i1f he ean
waive these other things,

MR, WECHSLER: Could he be tried in absentia?

TIE CHAIRMAN: Yes, with his consent.

I cannot see why, 1f he c&n waive indictments and waive
trials by jury, which are constitutional privileges,
be cannot say, "I am willing to let my attorney try the

case becausc he is a better looking and better talking
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man than I am."”

MR. McLELLAN: You are perfectly right as &
matter of logic. But they are all afraid of it.

THE CHAIRMAN: Well, 1f we put it in the rules --

MR. McLELLAN: To cover it they have got an
express statute, as I remember it, to the effect that
if he skips out during the trial that you can go on
without him, which is an intimation that you could not
otherwise.

MR. MEDALIE: Let me put 1t this way, Judge
Mclellan. I would like to get an answer on it. The
defendant is on bail, and the Government is taking a
deposition under the conditions stated here. Now,
what he does is just not show up, and just sends his
lawyer. The deposition eannot be taken because the
defendant chooses not to be present. That would be a
bad situation, would it not?

MR. WAITE: Let me call your attention to what
48 in the next sentence, because the next sentence says
that if he is not in custody he simply has the right to
be present at the examination, and if he does not choose
to come to the examination, I suppose, the statute is
perfectly good. Now, it seems to me if & defendant
who 18 not in custody can properly waive the rignt to be

present, a defendant who is in custody might properly
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be permitted to waive the right.
MR. WECHSLER: The real question is what kind of

walvers you get from defendants in custody.

MR, WAITE: I think if it is in writing I would
not have any doubt about it.

MR. HOLTZOFF: I think there is always an
implication that any right can be waived, I 40 not think
you nee! an express provision for waiving this kind of
right, do you?

MR, ROBINSON: I second it,

MR. WAITE: Well, if there is no harm in putting
it in, I thick it is good.

MR. SEASONGOND: I think there is harm in putting
it in, You are introducing & new procedure here,
Ordinarily the svidence has to be adduced in open court;
he 13 entitled in a criminal case to have it addueed
in open court., That is one hurdle you are jumping
over, and here you are putting another one, introdueing
another constitutional question as to whether he ean
walve 1t, The more of these you pile on there the
less chence there 1is of enything being adopted.

MR. A0LTZOFF: 1 call for tle question.

THC CHAIRMAN: All those in favor of the motion
permitting a waiver of the defendant's presence, say "Aye."

(Chorus of "Ayes.")
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THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes,")

THE CHAIRMAN: A show of hands,

(After & show of hands the Chairman announeced
the vote to be five in favor; eight opposed.)

THE CHAIRMAN: The motion is lost,

MR. WAITE: Now I am going to ask if you are
golng to allow a waiver in the case of a defendant who
is not in custody, which is the next sentence.

MR. WECHSIER: I am satisfied with the sentence
as it stands.

MR, WAITE: You are allowing one to waive but
Jou are not allowing another to waive,

MR. WECHSLER: I am not sure that the effect
of the rule as it is is to preclude & waiver even of
& defendant in custody,

MR. WAITE: Then it seems to me absurd, If we
think it does not preclude 1it, it seems to me we are
sticking our heads in the sand if we are not willing to
éxpreas ourselves clearly about it. That, to my notion,
is pretty faulty draftasmenship.

MR. WECHSLER: Mr. Chairman, I move we adopt
18 (b) in its present form.

THE CHAIRMAN: Mr. Waite raises a question,

I do not kmow whether he wants to press it,



54n
In?7

MR, WAITE: ‘Well, I just seem to think it is
very poor draftsmanship to leave it that way,

THE CHAIRMAN: All those in favor of the motion
to adopt 18 (b) say "aAye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The motion is carried,

18 (e).

MR. HOLTZOFF: Mr. Chairmen, I move to strike
out the elause commencing after the semicolon on line 53 «a

MR. MEDALIE: Before you get to line 53, may
I touch upon an sariier line?

MR. HOLTZOFF: Surely.

MR. MEDALI®: 1In lines 50 and 51 it states,
"or that the witness is unable to attend or testiry
because of age, Sickness, or infirmity", I never thought
that age was an excuse for not testifying, or that it
rendered a person unable to testify, We agree that
infirmity might, whethep the person is 21 years of age
or 92, But age does not determine tha;.

MR. HOLTZOFF: Unless it is a&ccompanied by
infirmity.

MR. MEDALIE: Then it is the infirmity that

counts, not the age. I move to strike "age",
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THE CHAIRMAN: By consent, gentlemen?

MR. HOLTZOFF: Yes,

THE CHAIRMAN: All right, now line 53,

MR. HOLTZOFF: I move to strike out the clause
beginning with the word "but" after the semicolon, dowm
to the end of the sentence at line 55.

MR. YOUNGQUIST: I second the motion.

MR, HOLTZ0FF: I want to call attention to the
fact that this 1% a new clause that was not in the former
draft, Just very briefly, this clause would permit the
judge in his uncontrolled discretion to prevent a party
from using & deposition even though the deposition has
been taken and all the conditions for its use nave been
complied with., TFor that reason I think it ought to be
stricken.

MR. YOUNGQUIST: I have the same notion.

THE CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes.,")

Td¥ CHRAIRMAN: Opposed, "No."

(No response.)

THF CHAIRMAN: Carriel.

Arc there any furthor questions or suggestions?
If no}, the motion is to adopt 18 (e) as amended,  All

those in favor say "aye."
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(Chorus of "Ayes.")
THF CHAIRMAN: Opposed, "No."
(Ro response.)
THE CHAIRMAN: Carried,
18 (d): Any questions?
MR. HOLTZOFF: I move its adoption.
MR, DFAN: I have one little question. If we
have (b) sub-headed "How Depositions May Be Taken,"
I wonder 1f (d) should be "Manner of Taking Depositions.”
MR. HOLTZOFF: Suppose the headings be left
to the Committee on Style, if that is satisfactory?
THE CHAIRMAN: Yes. Make a speeial note of that.
All those in favor of 18 (4), say "Aye."
(Chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."
(No response,)
THE CHAIRMAN: Carried,
18 (e).
MR. HOLTZOFF: I move 1its adoption.
THE CHAIRMAN: All those in favor say "aje,"
(Chorus of "Ayes.") .
THE CHAIRMAN: Opposed, "No."
(No response.)
TT" CHAAIRMAN: Carried,

182 (£):  All those in favor say "Aye."
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{Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

THE CHAIRMAN: Carried.

19, This is & new rule suggestel by Mr,
Desslon, and I think it ecomes under the general scope
of those you outlined earlier this afternoon.

Any suggestion?

MR. HOLTZOFF: I move that this rule be not
adopted, Mr, Chairman.

MR. MEDALIE: Why put & motion on & rule in the
negative? That has not been done Previously.
MR. HOLTZOFF: I see.

TdE CHAIRMAN: I would like to hear a mow.ion
that it be adopted.

MR. DESSION: I so move,

MR, WECHSLER: I would like to hear cases,

MR. DESSION: I think there are frequently
occasions in criminal courts when some inspection should
be allowed, and at the present day I think that is
recognized in case law. Now, it is true that in the
Federal court an inspection of objects is not grantei
very freely, but from time to time it is, and should be,
I think.

MR, WECHSLFR: Mr. Chairman, as I pread the



1nll | 544
learned memorandum cilrculated this morning, this seemed
to be the law of the United States since the trial of
Aaroﬁ_Burr; and 1f that 1s so I do not see what the
objection to it is.

MR. HOLTZOFF: I do not understand that the
United States attorney may be directed to produce for
inspection prior to the trial --

Ma, DE3SSION: He certainly may. He has been,

MR. CRANE: It is done right along,

MR, HOLTZOFF: I move we strike out tae words
"grand jury minutes" from this ruls,

MR. MEDALIE: I second it,

MR. DESSION: You mean there should never be
& time when grand jury minutes should be shown?

MR. HOLTZOFF: No, but I 4o not want to invite
motions to inspect the grand jury minutes by putting it
in at this point.

MR. DFSSION: Yes, but 1if you exclude it now
there mizht be an inference that you &are changing the
exlsting law,

MR. CRANE: I move we take out the words
"and exhibits" as well,

T CHAIRMAN: Do sou accept that suggestion,
Mr, Dession?

MR. MEDALIE: I think that ig a8 good idea,
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THE CHAIRMAN: The motion then is to adopt
Rule 19 as amended by deleting the first five words
in line 8.

All those in favor of the motion say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Cbhorus of "Noes.")

MR. WECHSLER: Do "exhibits" go out too?

THE CHAIRMAN: Yes. The motion seems to be
carried.

MR. SEASONGOOD: I had some Questions.
In line 5 - "government to produce and permit the
inspeetion™. I think the word "produce” then is
unnecessary and probably should not be in there.
In other words, you are going to order him to bring or
take things out; and when you come to line 12 and
following, it states "The order shall specify the
time, place, and manner of making the inspection”.

THE CHAIRMAN: Do you agree to that, Mr,
Dession?

MR. DESSION: Yes.

THE CHAIRMAN: The motion will be so amended,

MR. SEASONGOOD: Now, another thing. While
it may seem very trivial, it states here "tangible

objects"™. We have "things" in the Civil Rules, if
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you are going to follow the Civil Rules. 18 there any
reason for not using the same word? It 1s "things"

in the Civil Rules.

MR. DESSION: I think "things" would do just
as well.

MR. SEASONGOOD: I would rather have it made
conform to the Civil Rules.

THA® CHAIRMAN: That is agreeable.

MR. SEASONGOOD: Then in line 9 - "showing
in good faith". ¥ell, upon & showing is enough, isn't
it?

THE CHAIRMAN: What line?

MR. SEASORGOOD: 9. I would like to strike
out "in good faith",

MR, DESSION: I would agree to that too.

THF CHAIRMAN: Accepted.

MR. SEASONGOOD: In line 11, I think it should
be "that the request is reasomble"., I would leave out
"otherwise",

MR, DESSION: I am thinking of some instances
where the stuff you wanted might be highly materisl,
that there might be other reasons why 1t would be 2
considerable burden and difficulty to produce either
in the way of expense, or something else. Now, in &

case like that I think some adjustments sometimes have
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to be worked out.

MR. WAITE: If I remember correctly, a gentleman
here in New York named Snitkin used to have a habit of
making such motions as this, which were not in good
faith, and were definitely not reasonable. It secms
to me we ought to inquire into that very definitely.

MR. HOLTZOFF: I would like to rem:.nd thoc
Commlttee of that. My recollection distinctly is that
we voted down & rule on discovery.

MR. YOURGQUIST: I thought we did.

MR. HOLTZOFF: Yes.

MR. MEDALIE: The Government permits a discovery
in two ways. One by unlawful search and seizure, and
the other by running & grand jury which has not anything
pending bsfore it except the defendant's wltnesses,

And, Mr. Chairman, I want to polint out another thing
which has been pointed out again and again, what the
Government does in many important cases is to seize the
books, papers and records of the defendant company &and
then hold them on the theory that they are grand jury
minutes, exhibits. HNow, practically, what this gets

at 1s that the defendant is given an opportunity to look
at his own papers,

MR. HOLTZOFF: I vote for this rule 1if it is

limited to the defendant's own papers,
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THF, CHAIRMAN: Mr. Dession, do you accept the

deletion of the word "otherwise" in line 112

MR. DESSION: Yes.

THF CHAIRMAN: I think we have covered that

respect to the grand jury minutes

rule exceDt with

and exhiblts.

MR. HOLTZOFF: 1t was agreei to take that out.

Tqr CHJAIRMAN: Was there & suggestlon that that

be covered otherwise?
MR. DEAN: That was adopted.

MR, HOLTZOFF: The opposition ealls for &

ahow of hands, 1 think. I &m not sure.

f the rule,

THT CHAIRMAN: A1l those in favor O

say "Age."

(Chorus of "Ayes.")
THr CHAIRMAN: Oppose 1?

(Chorus of "Woes.")

THE CHAIRMAN: Anjy motion, Mr. Dession, on

grand jury minutes and exhibits?
M3, DESSION: 1 now move that a rule be prepared

to provide for & 1imitei privilege of inspection in the

diseretion of the court.
r a3

MR. HAOLTZOFF: My understanding is, so fa

13 practice 18 concerned in the Pederal couris,

sueh & motion 18 hardly

today

unlike in the New York courts,
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ever granted, if at all. Am I not correct on that?

MR. DESSION: Very rarely. But there are
cases where it should be. They are rare but important.

THE CHAIRMAN: We all know the issues.

All those in favor of Mr. Dession's motion, say "Aye.”

(Chorus of "Ayes.")

Tar CHAIRMAN: Opposed, "No."

(Chorus . of "Noes.")

MR. CRANE: May I say this. I understand that
motion to be similar to what we have here, that & motion
to inspect the grand jury minutes may be made. Now,
it is seldom granted, but thepe are cases - it was done
in Buffalo by & Supreme Court judge in & very Lmportant
case - a motion was made to dismiss the indletment
because there wasn't any erime at all.

MR. HOLTZOFF: I do not think it is ever
granted.

MR. MEDALIE: I think I can summarize what
happens to show you how we nave covered all you are
asking for. In New York State therewas & prevailing
practice at one time of having motions made on & spowing -
that is, oral statements of witnesses - that they had
testified to certain things; then you moved on the baslis
of that for an inspectlon of the grand jury minutes for

the purpose of making & motion to dismiss the indictment
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on the ground that the grand jury nad no right to indiet,
because it is provided in the New York Code of Criminal
Procedure that the grand jury must not indict unless

as petit jurors they would have voted for & convietion
even though they had not heard the defendant. All that
comes l1ln. Now, the only advantage the prosecution has
is8, the defendant did not have to be called. THow, at
that time there used to be endorsed by statutory require~
ment the names of the witnesses on the back of the
indictment., That has been a&bolished. Theys do not
get that, and therefore 1t 18 almost impoasible to make
the motion, and it is made very, very rarely.

Kow, in the Federal courts those motions are
not made. In other words, when made - that is, & motion
for the purpose of inspecting minutes on the ground that
you are going to prove that the grand jury should not have
indicted, that is, that there was not evidence - it is
practically ignored. Courts pay no attention to 1t.
But grand jury testimony or the proceedings before
greand juries are obtainable when you move to quash
an indictment because the wrong thing happened in the
grand jury. Now, in those cases we nave provision here -«
and we passed on it yesterday - that is, in the proper
case testimony cé&n be given, the court can permit the

giving of testlmony by grand jurors &s to what occurred
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before the grand jury. For example, the lmproper

presence of an unauthorized person. That is covered,

isn't it?

MR, HOLTZOFF: Yes.

MR. MEDALIE: And that is the only thing that
we would want to cover. Those things came Uup on

motions to quash or on these various pleas.

MR. GLUECK: What about exhibits?

MR. HOLTZOFF: In most distriets they do not
take grand jury minutes. In the Feieral courts in most
distriects there are no grand jury minutes because there
is no stcnographer.

MR. MEDALIE: Obviously it could apply only 1if
there were such minutes.

MR. GLUECK: How about the exhibits mentioned
here?

MR. DESSION: Suppose 2 wltness is giving very
different testimony on the trial from what he gave
in the grand jury. Suppose the defendant suspects
this. He moves to inspect for that purpose. Under
the practice in some stales the court takes a look.

If there really 1s a serious discrepancy, then jou get
that portion of the minutes for purposes of impeachment .
Now, do you want to do that?

MR. MEDALIE: It would be & good thing. We have
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never done that, The only time you get & loolk at grand
jury minutes under those circumstances is when the district
attorney gets a witness who is not helping him, and then
he preténds to refresh his recollectlion by asking him

to read a paper which is & transcript of his grand jury
testimony, and says, "Doesn't that refresh your recolleetion?
In fact, he frequently has the unprofessional temerity

to read it and ask, "Didn't you testify so and so before
the grand jury?" Then the court is required to permit
counsel for the defendant to look at that testimony to

see whether he can't rehabilitate him. That was the

rule in the Socony Vacuum case and has been the rule

in this Cireuit for some time.

MR. HOLTZ0FF: We do not want a rule that could
be applicable in very few districts because the vast
majority do not have minutes.

MR, DESSION: Might we not adopt this motlion,
because we don't know what it is going to contain, and
if George will produce something then we will have
something to argue about,

THE CHAIRMAN: Well, the motion is that Mr.
Deasion be directed to draft & rule on this, All those
in favor say "aye."

{Chorus of "Ayes.")

MR. WECHSLER: What is the motion?
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To have Mr, Dession consider 1it, or --

THE CHAIRMAN: The motion is that there be
& rule ordered, and he be requested to draft it.

MR, WECHSLER: The rule to authorize inspection?

THF CHAIRMAN: Yes,

MR. WECHSLER: If you are agalnst inspection
you vote against it?

THE CHAIRMAN: Yes, All those in favor
say "Aye."

(Chorus of "Ayes,")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: A show of hands,

(After a show of hands the Chairman announced
the vote to be five in favor; nine opposed.)

THE CHAIRMAN: Lost, five to nine.

We come now to Rule 19.1.

MR. LONGSDORF: May I ask a question. 4 have
no objection to make, nor have I anything to say in favor
of it either, but wouldn't it be feasible to combine this
with alternative Rule 10? They embrace different subjects;
but would it be possible to put them in one rule?

MR, DESSION: I think it probably would.

MR. HOLT2Z0FF: I would like to ask a question

about this Rule 14.1, Of course, I am opposed to it,
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I will say very frankly, I do not believe parties ought to be
required to exchange 1ists of wltnesses in advance, Even
the broad discovery civil rules do not provide for exchange
of lists of witnesses. They do not go that far; and I
8ee no reason why you should have a broader discovery in
criminal cases than Jou do In eivil cases, But I also
want to call attention to the fact that it cannot operate
in actual practice. Every tpial lawyer knows tha: he
frequently is not sure of what witnesses he is going
to call until the trial develops. And it certainly is not
falr to ask him to furnish a list of witnesses in advance,
That is one type of 1mpracticability. The other tipe
of impracticability is this: Ve know that in lotg of
criminal cases defense counsel does not get ready untlil
the last minute, especlally assigned counsel; and jou are
going to put an awful burden on him.

MR. MFDALIE: FEven if he does he 1s surprised
by some of the testimony, and he is going to do & lot of
Scurrying around to see if he can find & witness,

MR. HOLTZOFF: And it certainly does not
80 in country distriets where you indict a group of
persons today and try them all tomorrow.

MR. WAITE: I can imagine one rather interesting

development. If the Government attorney omits a witness
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or two, 1t is ground for continuance. If the lefense
counsel omits a half dozen witnesses the Government
attorney does not even dare ask for & continuance because
that is exactly what the defendant wants in the way of
delay.

MR, HOLTZOFF: That is right.

THE CHAIRMAN: Are there any suggestlons on
10.1?

MR. LONGSDORF: I said I had no objections,
but I want to repeat what I sald a while ago, that I am
sure you will get earnmest objections from the United
states attorneys and some defense attorneys,

MR. HOLTZOFF: I am not afraid of objections
from United States attorneys but I am afraid of objections
from Congress,

MR, WAITE: Mr, Chairman, I move that 19.l be
stricken.

MR. HOLTZOFF: I second the motlon.

T CHAIRMAN: It is not adopted yet. ixl us
follow the usual practice and first have a motion to
adopt 1t.

MR. DF38I0N: I 8o move,

TAE CHAIRMAN: Mr. Dession moves and 1t 1s
seconded that 19.1 be adopted.

MR. DFAN: Might we not divide the list of the
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jurors and the 1list of witnesses? I think they present
two different problems. I am against 19.1 because, as
& practical matter, you do not know your witnesses in
advance. But I think there is a lot to be said for
getting a list of the jurors.

MR. HOLTZOPPF: You can get them from the court
clerk. That is & public document,

MR, WECHSLER: How about the existing law on
treason in capital cases which requires a list of jurors
and witnesses three days before trial? Is it intended
to repeal that? I would be very reluctant to repeel that.

MR. MEODALIE: Let me point out something about
this distriet. The rule as to jurors' lists wouli not
work in this district because we have & jury pool for
all civil and criminsl cases, and you can get the telephone
directory every month, you ask for 1t, and you go up and
look at it. It would not do you any good.

MR, DEAN: I agree. It would not.

MR. HOLTZOFP: I move the question.

THE CHAIRMAN: All those in favor of the motion
say"™ye.” The motion is to adopt 19.1.

(¥o response.)

THS CJAIRMAN: Opposed, "No."

(Chorus of "Noes.")
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THF CHAIRMAN: It seems to me to be unanimously
loat.

Rule 20 (a).

MR. WECHSLER: Mr. Chairman, I would like to
make & motion. I would like to move that at the very
least we retain the existing law on treaaon‘igkcapital
offenses which deals with the Government providing &
1ist of witnesses, and in that connection we might
consider broadening that provision which, I think, is
not subject to some of the objections that led to the
defeat of 19.1.

THF CHAIRMAN: May I ask, if that motlon
prevails, that the 8tyle Committee bring in something
on that.

MR. MEDALIE: I think we will have to find out
something. In this district there have recently been
treason trials. I do0 not know what practice was
followed. I think we ought to find out. Mr. Correa
18 not here. His chief assistant, Mr. Corcorsn, cé&n
give us the informatlon as to what occurred. We ought
to get the benefit of some experiencem that.

¥R, YOUNGQUIST: It occurs to me, on Mr.
Wechsler's motion, that the statute now provides for
furnishing & list of witnesses in those cases, and that

might be enough. Of course, the rules won't affect that
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statute.

MR. HOLTZOFF: The rules do not affect any
statute except those that are inconsistent.

MR. YOUNGQUIST: That is right.

THE CHAIRMAN: Well, we have the motion befor
us. All those in favor say "Aye "

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

THE CHAIRMAN: The response 1is very faint on
both sides.

MR. DEAN: I think there 1s some question of
what you want to do. Do you want to put in & footnote
saying we do not want to repeal that present statute,
or do you want to go further than that?

MR. WECHSLER: What I really nad in mind is,
we ought to consider whetber we want to continue that
statute. I think it is clear 1t should be continued,
and from tha:t premise I think it might be thought about,
as to whether the statute should be broadened at all,
and then get the benefit of Mr. Dession's thinking
on this witness list problem.

MR. HOLTZOFF: Haven't we defeatel the witneas
list problem?

MR. WECHSLER: I don't know. If the
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Committee by voting against 19.1 meant to eliminate

any disclosure of witnesses, then there is no use talking
about it. But I voted against 19.1 because I thought
that mutual disclosure was no good; but I am uncertain

as to what disclosure ought to ve required of tae
Government.

MR. SETH: Couldn't we follow the suggestion
made & while ago to get gsomebody here who has haa some
recent practice and experience and talk to him about
it?

THE CHAIRMAN: Would it be agreeable to lel
that motion lay over? I am in doubt as to whether
it is earried or lost. I think you yoted for it and
I think Mr. Holtzoff voted against it, and it is a tie,
and I would prefer not to break that particular tie.

S0 let us leave it that it might be brought up on Monday
or Tusesday.

MR. LONGSDORF: Mr. Cnalrman, isn't it now in
order to consider Mr. Dession's alternative Rule 107
1 understand that was yreserved to be considerel with
19.1.

MR. HOLTZOFF: Let us pass that for the tlme
being.

MR. WECHSLER: That is & related problem, the

problem of witnesses before the grand jury. That is
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what you mean Mr. Longsdorf?

MR. LONGSDORF: Yes.

TR CHAIRMAN: Rule 10, on vage 6 of Rule 10,
alternative Rule 107

MR. LONGSDORF: VYes, that is the one.

MR. JOLTZOFP: All of it is coverel in the
rule we adopted, exeept the requirement of furnishing
nemes of witnesses who appear before the grand jury.

MR. DESSION: That is right.

MR. MEDALIR: 1 take it there 1s a motion
that alternative Rule 10 be substituted for the approved
Rule 10,

MR. DFSSION: I also move conformity to what
was done with Rule 10 in the course of these meetings.

MR. WOCHSLER: Couldn't we have 1t as 8 motion
to adopt the provision dealing «%ith the names of witnesses
before the grand jury, and thus gel away from »>ther
complications in Rule 10?

MR. DESSION: I think that 1s the best way to
do it.

MR. LONGSDORFP: VWould the motion then be to
add that 10 as alreaiy sdopled?

THF CHAIRMAN: Yes.

MR. MEDALIE: May I state that that practice

has existed in New York, and it bas been trying. In
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other words, the tendency is against it.

THF CHAIRMAN: Are you ready for the motion?

MR. MEDALIE: Yes.

THE CHAIRMAN: All those in favor of alternative
Rule 10, say "aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(Chorus of "Noes .")

THE CHAIRMAN: The motion is lost,

MR. CRANE: Mr. Chairman, may; 1 asx a question?
I do not want to {nterrupt your geing ahead; I just want
to ask you to think of sometbing, if you will, and
not answer 1t. In connectinn with Rule 6 I have & guery,
(p) (1). I spoke to Mr. Holtzoff about it ani he thought
there was something in it, Ynu see, you do not say the
challenges shall be made. A challenge may be made
on the ground that & state of mind exists on his part
which mey prevent him from acting impartially. Now, who
mekes the challenge, and when, and how, and how do you
discover the state of mind unless you can question him?
In the Federal courts Lhere 18 & system that permits
lawyers to guestion the grand jury. We 4o not in the
State.

MR. MEDALIE: May I answer that, Mr. Cohairman?

THE CHAIRMAN: Surely.
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MR. MEDALIE: We do not in New York interrogate
grand jurors in advance for the purpose of determining
pre judice or bias. The fact is, however, that the
district attorney after 23 names have been pullsd out
of the box from the panel that has come there asks them
"Do you all live in -" and then he names the sleven
counties. Then he asks if each of them possesses
at least $250, that 18, in property, and so forth,
and then he atops. That is all he needs to ask sbout
their qualifications. Also he asks them if they are
citizens of the United states. And when he 1s through
with that he has done all the interrogating necessary.
Now, no one else does &ny interrogating.

Now, in our 3tate practice, which 1is not
sanctioned by law, by the way, there is the hablt when
12 men get into a box, of asking cach man & lot of fool
questions.

MR. CRANE: That is a petit jury.

MR. MEDALIE: Yes, petit jury.

Now, the Code of Criminal Procedure has &
provision for challenging jurors on the ground of bias
and other disgualifications. It also provides that that
challenge shall be filed - you have to write a challenge
under the law - and then you try the challenge if 1t is

traversed, That is all in the Code of Criminal
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Procedure, and I will bet you now that outside of your-
self, whom I have just told it to, and me, there A&re

no other two lawyers who know about it., Now, because
that practice was provided for by statute they got

the habit of interrogating jurors to find out if there
was a ground for challenge. It was an illegal procedure.

MR. CRANE: %ell, jyou are not speaking about
what I am speaking aboul.

MR. MEDALIE: If 1t 18 illegal in the case
of petit jurors it 1is 1llegal in the case of grand jurors.

Now, if you know that & grand juror uas & bias
you can go shead and ehallenge him, and then 7ou c&n try
that challenge, &nd go prove 1t gourself.

MR, CRANE: But how? You never heard of &
grand juror belng questioned by the lawyers in a case.
Now, here you have provided everything with respeet
to challenges of a petit juror in these rules, and
that the questions may be asked by counsel with the
permission of the court, and so on. We have passed
all that. But now you come to thc grand jury which you
say shell consist of 16 to 23 men, and then you go on
and say that the juror may be challenged by the attorney
for the Government or the defendant. You are providing
for & challenge by the defendanti, and I agree with you

it should not be. The attorney for the defendant
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who has becn held to answer in the distriet court may
challenge the array, or he may challenge & grand jJuror
or an individual juror on the ground that the juror
is not qualified. fihen does he do it and before whom?
And the defendant may do it when a state of minl exlists
on his part which may prevent him from acting impartisally.
How does he Tind that out? Except we impliedly say there
that when the grand jury is called tne defendant‘'s counsel,
who knows be 1s going to be taken up by that grand jury,
may appear and questlon it to find out its state of mind,
and challenge & juror because he 18 not qualified.
We ought not to have any such implication at all if
he does not have any such right.

MR. MEDALIE: Don't we have that in New York?

ME. CRANE: I never knew & grand jury to be
questioned by any lawyer in the court, and I have had
plenty of thea.

MR. MEDALIE: Isn't that in the Code of Criminal
Procedure in New York?

MR. CRANE: I am just stating what happened .
I never knew 8 lawyer to come and question & grand juror.
In the first place, he does not know his client is going
to be indicted.

MR. ORFIELD: I believe it can be done in some

States,
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MR. CRANE: That is the trouble. Some States
nave that, and that will leave an implication here that
they can appear when the greand jury is called, They mAay
think they have the right.

MR. MEDALIE: We intended that, It is a universal
practice to challenge to the array.

ME. CRANF: Yes, bul you are going to question
as to his state of mind.

MR. MEDALIE: You can't guestion him. You must
first challenge him.

MR. CRANE: How are you going to challenge him
as to his state of mind unless you question aia?

MR. MEDALIE: If you do not know about it you
can't challenge him.

MR. CRANE: How can you know about it without
asking him?

MR. SEASONGOOD: If he has gone around and salid
"o and so is a such and such” --

MR. MEDALIE: That is exactly it. For the same
reason you cannot file an affidavit of prejudice against &
judge unless you specify something and kmow what you are
talking about.

THE CHAIRMAN: Well, we have voted on that, Unless
there is a motion to reconsider may we go on to Rule 20 and

finish that perbaps tonight, and the one additional rule
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that Mr. Wechsler suggests.
dan THE CHAIRMAN: Rule 20 (a), are there any
fols,
suggestionsa?

MR. HOLTZOFF: I don't think there are anj
changes in that from the previous drafts. Thes:c are
just routine provisions, Mr. Chairman.

TiT CH4AIRMAN: Rule 20 (a). All thosc in
favor, say "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)

TiF CHAIRMAN: Carried.

Rule 20 (b).

MR. SFASONGOOD: As a matter of style,
on lines 13, 16 and 20, "objects" should be "things".

THE CHAIRMAN: Is that accepted, change
"objects” to "things" in lines 13, 16 and 202

MR. ROBINSON: That 1s ln harmony witn the
civil rules.

TAF CAAIRMAN: And also in the title.

Ape there any further suggestions? If not,
all those in favor of Rule 20 (b) sa;y "Aye."

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

(No response.)



dn 567

THE CHAIRMAN: Carried.

Rule 20 (c).

MR. SEASONGOOD: I do not want to open the
discussion again, but I do not favor serving subpoenss
by persons other than officers. The return of an
officer is prima facle evidence of correctness. Here
you get some other fellow to serve & subpoena and the
question 1is whetherAhe did or whether he did not.

MR. MEDALIE: It has been followed successfully
in New York and for jyears there has never been &njy trouble
over 1t.

MR. SEASONGOOD: It {sn't in our jurisdictlon.
Nobody serves & gubporensa but an sfficial.

MR. MEDALIE: You remember we discussed that
last time?

MR, STASONGOOD: If it has been finally settled,
T do not want to open it again, but T want to register
my views.

MR. MFDALIF: And I won't say anythlng this
time, berause I Aefended 1t &t the session three drafts
ago and I don't want to do it again,

THY CHAIRMAN: All those in favor of Rule
20 (c¢) say "Aye "

ym. WAITR: I want to ask a question about the

1ast sentence, "when the subpoena 33 ilssued on behalf of
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the United States fees and mileage need not be tendered."
Does that mean & man in Michigen c&n be suopoenaed to come
down here to New York and not have his mileage tendered
to him in advance?

MR. ROBINSON: He knows he will get hils money,
of course, doesn't he?

MR. WAITE: He may nol have the money.

MR . MFDALIF: The New York practice is, when
he cannot do anything about it and tells the marshal he
cannot come, the loeal marshal who served him makes
some arrangement with the marshal in the distri-t
‘in which he 1s to appear to advance the money.

MR. HOLTZOFF: We thrashed this out at the
last meeting, Mr. Waite.

MR, WAITE: Did we? I didn't know. This 1s
just formal, 1 move that the last sentence be sLpr.gLen,
and I will accept defeat.

TyE CHAIRMAN: All those in favor of Mr.
Waite's motion say "Aye "

(single "Aye.")

TIE CHAIRMAN: Opposed, "No."

(Chorus of "Noes.")

TR CHAIRMAN: The motlon 1s lost.

MR. CRANE: May I ask, what do they do, don't

they get anything at all?
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MR. HOLTZOFF: Yes, put they get paid afterwards.

The marshal pays them after they teatify.

MR. CRANE: As & matter of grace?

MR. HOLTZ0FF: No, it is required, but the only
thing is that they do not have it tendered in advance.

MR. SEASONGOOD:  Mr. chairman, 1 should like
to ask whether in line 28, "or by leaving copy at his
usual place of residence" provides for the service of
subpoend only by serving it on him?

T4E CHAIRMAN: Isn't that the generdl rale
in most States? gervice of the subpoena must be
personally made as distinguished from & summons, whieh
may be served by leaving it with a member of the family.

MR. YOUNGQUIST: That is my understanding.

MR. HOLTZOFF: That 1s the civil rule, and
we certainly do not want to have & different rule on the
serving of subpoena.

MR. MEDALIE: Ve don't want a man committed
for contempt.

MR. YOBNGQUIST: Disobedience 18 contempt,
isn't 1t?

MR. MEDALIE: Yes .

THF CHAIRMAN: Rule 20 (a0 (1), any suggestions?

MR, HOLTZOFF: 1 move its adoption.

MR. WECHSLER: Seconded.
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T4FE CHAIRMAN: All those in favor saJ "Aye."

(Chorus of "ayes.")

THE CHAIRMAN: Opposed, "No."

(No pesponse . )

THF CHAIRMAN: Carried.

20 (d) (2).

MR. YOUNGQUIST: I move its adoption.

MR. McLELLAN: I second the motion.

THE CHAIRMAN: All those in favor say "aye."

(Chorus of "Ayes.")

THF CHAIRMAN: Opposed, "No."

(No response. )

THE CHAIRMAN: Carried.

Rule 20 (e) (1).

MR, HOLTZOFF: I move its adoption.

TYF CHAIRMAN ¢ All those in favor say "hye "

(Chorus of "ayes.")

T4F CHAIRMAN: Opposed, "No.”

(No response.)

TqF CJAIRMAN: Carried.

20 (e) (2). Are there any suggestiona?

MR. HOLTZOFF: I move its adoption.

TT° CHAIRMAN: All those in favor of the motion
say "Aye."

(Chorus of "Ayes.")
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THF CHAIRMAN: Opposei, "No."
(No response.)
THF CHAIRMAN: Carried.
20 (r).

MR. LONGSDORF: Mr. Chalirman, I have an objection

to that. Failure to obey a subpoena served upon him
may be deemed a contempt. We are not providing what
constitutes contempt. We are telling how to proceed

when the witness so behaves, I suggest that "deemed”
be changed to "may be prosecuted as",

MR. YOUNGQUIST: Wouldn't it be better, Mr.
Longsdorf, to say, "shall be deemed"?

MR. McLELLAN: ©No.

MR. LONGSDORF: That ls just what I 4o not want
to do.

MR. McLELLAN: That raises a questlon of whether
the witness knew anything.

THF CHAIRMAN: Mr. Longsdorf, 1t is 1n the civil
rules.

MR. HOLTZOFF: This is the language of the civil
rules.

MR. LONGSDORF: I am sorry, but I remsin unmoved,
Mr, Chairman.

MR, YOUNQQUIST: So do I.

MR. McLELLAN: I think the question might arise
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as to whether the evidence he has to give 18 material
or immaterial.

THE CHAIRMAN: The motion is to adopt the
section,following the civil rules.

MR. HOLTZOFF: There {s an amendment. Mr.
Longsdorf wants to ch8nge "jeemed" to "prosecuted”.

MR. LONGSDORF: I put it in the form of &
motion.

THE CHAIRMAN: State the motion.

MR. LONGSDORF: I move thatl the word "deemed”
be stricken out and the words "prosecuted as" be substituted.

MR. YOUNGQUIST: I 1id not hear that.

THF, CHAIRMAN: The motion js to strike out the
word "deemei" in line 55 and substitute the words
"prosecutel as”.

MR. GLUECK: I second the motion.

TR CHAIRMAN: We are changing the eivil rule,
and I think they may deem it -~

MR . HOLTZOFF: In contempt of court.

T4FE CHAIRMAN: -- supercilious on our part to
pass on a similar provision that the court has already
approved. That is the only thing whieh is troubling
me .

MR. YOUNGQUIST: I wouldn't want to do that

either.
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THE CHAIRMAN: I would not say Mr. Longsdorf
is not right, but this is not only the work of the
Civil Rules Committee but it has been approved by uthe
court.

MR. YOUNGQUIST: There should not be any
difference between contempt in one case and the other.

MR. SEASONGOOD: That is true, excepl you have
a set criminal statute on contempt, and disobedlence
of any lawful order of court 1s 8 contempt under - what
is it? - 325. S0 here you say 1t may be & contempt,
whereas the other s8ays it is a contempt.

MR. McﬁELLAH: Does it say it is & contenpt
not to answer & subpoen&?

MR. SEASONGOOD: Thils says it is & contempt
to disobsey any i1awful order.

THE CHAIRMAN: This follows the exact language
of the civil rule.

We have the motion of Mr. Longedorf to amend ,
All those in favor Say "aye".

(Chorus of "Ayes.")

THE CHAIRMAN: Opposed,"No" --

MR. McLELLAN: What 18 that?

THFE CHAIRMAN: Mr. Longsdorf moves to amend
by striking out the word "deemed" on line 55 and substitutin

in place of it "prosecuted &s & contempt". The section
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in the matter of

counsel, put we c8n, 1 think, articulate this respcnsibility
that 1 feel any judge would appreciate now that he has .
MR. McLELLAN? 1 second the motion.
TAE CHAIRMAN: You have neard the motion.

May I make 8 suggeation?

MR. YOUEGQ’GIST :
ady in Rule 11 that "The courtmy refuse

Yie have alre
hat tie in

to accept 8 plea of guilty.“ How does U

with your suggestion?

MR. WECHSLER:
in the statement tha

This 18 really & getting out

t the court neel

of what ia involved
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not accept 8 plea of guilty.

MR. YOUNGQUIST: Why don't we strike nut the
language in the present rule?

MR. WAITE: Couldn't we leave that to the
Committee on style, as to how the, shall be related to
each other?

MR. YOURGQUIST: All right.

MR. HOLTZOFF: It seems to me what 1s in this
rule is 80 understood you do not have to spell that out.
Obviously every judge wants to know whether the defendant
knows what he 18 doing when he 18 pleading gullty. 1
do pot think you have to direct the judge to be sure
that he does.

MR. WECHSLER: I do not taink the courts of
the United gtates will take offense at it, Alex.

MR. HOLTZOFF: 1 am not suggestiag that enybody
will take offense. T am suggesting that it is surplusage.

MR. WECHSLFR: It is 8 fundamental thing but
1t relates to the procedure of the courts on plea of guilty,
and that procedure varies.

MR. CRANE: Can we have this put over until
tomorrow morning?

7HE CHAIRMAN: Not tomorrow morning.

MR. YOUNGQUIST: I have another guestion there.

Why impose on the court the duty of determining wbether the
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indictment oOr information charges an of fense?
MR. WECHSLER: Tpat is part of my substantive
proposal, I mean to lmpose that obligation.
ke & ruling

MR. CRANE: A judge 18 not going to m&

y that he finds it defective a8 8 matter

on that and 88

of fact. And if the man has pleaded guilty to & bad

jndictment, he can always get out on nabeas corpus.

MR. AOLTZOFF: No.

MR. MEDALIE: you cannot test an indiectment

with & habeas corpus, even in the State courts, Judge.
MR. CRANE: I don't know; &re you sure about

that?

MR. MEDALIE: Yes.

MR. CRANE: A gerdict of gullty would not cure
the defect.

MR. HOLTZOFF: You can go up with a defect but

you could not go up on nhabeas corpus.

MR. CRANE: You can raise it at some point,

can't you?

MR. MEDALIE:

No, the only thing you ecan ralise

ith an indictment

with a habeas corpus 1in connection @

is jurisdiction of the court.

MR. CRANEZf1% doesn't 887, it doesn't atate

any crime at all, the court hasn't jurisdiction.

MR. HOLTZOFF: Yes, it has jurisdiction.
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(Chorus of “Ayes.“)
THE CHAIRMAN: Contrary, "o ."
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THE CHAIRMAR: Mr. Wechsler's motion.
I will call for 8 show cf(hands on that.
ounced
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The motion is carried.

oncluded the chapter on trisl

etter $0d8Y than we did yesterday,

to plan 8 long 3
gtart at nine

Gentlemel,

We have donc 8 1ittle ®
¢t that we ought esslon

put may 1 sugges

o last da&y and ev and may we

Monday, b ening,
o'elock aharp?

(Discussion off the record.)
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MR. MEDALIE: 1 move 9.30.

MR. WECHSLER: seconded.

THE CHAIRMAN: I won't even put the motion.

I see 1 am overruled.

(Ad journed to February 22, 1943, 9.30 a. m.)
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