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ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE
UNITED STATES SUPREME COURT
WASHINGTON, D. C.

Wednesday, Jesnuary 14, 19%2.

The Advisory Committee met at 10 o'olock &.m. in room
147-B, Supreme Court Building, Washington, D. C., Arthur ¥.
Vanderbilt presiding.

Present: éame &8 previously noted.

The chgirmnn. Gentlemen, we will come to order.

Rule 52 (o).

Mr. Robinson. This 1is vhere Mr. Medalie said he wished to
be present, and he is not hers.

Mr. Glueck. He sdvised us to go ahead with something else
and come baock.

The Chairman. Suppose we pass it and go on to Rule 52.

Is there anything special on that?

Mr. Holtzoff. I move we adopt 1it.

Mr. Youngquist. I had, on the second line of (b), just a
suggestion for clarity. We say "judicial or quasi-judicial
tribunal, or of a board or officer."

1 wonder if it would not be better to say, instead of “or,"
"decision or order of an administrative agency."

Would that be clearer?

Mr. Holtzoff. I do not think it makes any difference.

The Chairmen. What difference is there between a Judicial

tribunal and a8 court?



Mr. Holtzore, They are the same thing.

Mr. Robinson. I am trying to find vhether this ig Just the
vay we adopted it at the other meeting or not. What was the
number of this rule in the former draft? I have a chart here,
but that does not seem to cover that,

Kr. Youngquist. It coues from 9 (e) of the Civij Rules, if
that helps any.

Mr. Holtzorf., I hope Mr. Youngquist will not withdrawv hig
Suggestion, because I think it will clarify it.

Mr. Robinson. In the first araft there must have been g
request to prepare 9 (d) ang 9 (e). Nr. Seasongood made the
suggestion, and he is not hers this morning yet.

The Chairmen. Can &nybody think of g Judieial tribunal
that 1s not a eourt?

Mr. Molellan. I can't.

Mr. Holtsoff. I think the two are synonymous .

The Chairman. The term "administrative agency" has come
to inelude hoards, officers, commissions, and so on.

Mr. Youngquist. I notice that (b) is 1dentical with 9 (e)
of the Civil Rules.

Mr. Robinson. 9 (d) and (e) vere requested to be drafted
for this draft .- that is, a rule for eriminal procedure vhich
would compare to Givil Rule 9 (a) and (e), and 30 we have taken
those words exactly here,

Kr. Holtgofr. 1 think we can improve on the oivil rule
in this case.

The Chairman. It Beems 80 to me,

Mr. Glueck. I wonder if they had in mind inoluding both
the court and the Judicisl tribunal?
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Mr. Holtzofs, I think they are synonymous.

Mr

Glueck. Do Jou think they are?

Mr. Longsdors. Perhaps because we haq "foreign court” in

there 1t wags desmed by the Civil Rules Committee better to put
in the additional words to indicate the scope.

The Chairman. 'The motion by Mr. Youngquist is to delete
the words "judicial op quasi-judicial tribunal, or of a board op
officer,” and substitute the vords "or administrative agency.”

Mr. Crane. Isn't tne Interstate Commerce Commission a
quasi- judicial body?

The Chairman. Bug there are many more than that. You need
to include the Secretary or State, the Secretary of Agriculture,
toe Seoretary of the Ireasury, the Tarifse Commission, and a great
Wmany more, and the words "administrative agency” have been
8ccepted to cover commissions, committees, individual officers,
Or special appointees.

Mr, Youngquist, 9ne language I had vas this; "In pleading
& judgment" -- omit the words "or decision” .- "g domestic op
foreign court, or decision or order of an administrative agsncy.”

That is sufficient. I do not know Vhether that 1s inely.
sive or not.

Hr. Holtzore, T Second the motion, I think 1t is inclusive.
The words "administrative agenocy" cover every one of those
bodies, as well as individusl officers.

The Chairman. Ape there any remarks on the motion?

Mr. Glueck. There D&y be -- I can't think of any changes --
&n agency which is designated a quasi-judicial tribunal --

Mr. Holtsore. Quasi-judicial tribunals are included under
the term "administrative agency."
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The Chairman. All those in favor of the motion say "aye."”
Opposed, "no.®™ he motion is carried,

Then ve have a motion Covering the entire rule as amended.

All those in favor of Rule 52 as amended say "aye."”

Opposed, “no." fPhe motion 1s carried.

Rule 53,

Mr. Robinson. I do not believe any comment i® required
there except to say that on 53 (a) 1t is spparent that there
&lready har been part at least of this same ground coversd. At
the same time it 1s desirable to have the Views of the committee
on the language of 53 (a) 1in order that we mAy use your views
in vhatever oconsolidated rule finally is drafted on this point.

Mr. Holtzoff. I think Rule 30 {e), paragrash 3, Which we
adopted yesterday, and the language to vhich we agreed, covers
the entire subject matter and the entire substance of the rule.

If I am right on that, then I think that 53 (a) might well
be deleted. I cap understand why, of coursse, it is here --
because you presented it In alternative form, 1 think ve might--

Mr. Robinson. With due respect, I do not think your statas-
ment is quite accuratie, They are 8qually extensible. There is
& clearer statement of it here, on whieh I should like to have
the views of the committee.

There vas discussion yesterday, for example, about amending
an indictmant. We diq have a statement with reference to
correcting clerical 8rrors, but the Bain case, vhich Mr. Medalie
has mentioned, has made some courts vary nsrvous about correcting
even clerical errors, apparently.

Here is our surplusage point again.

It seems to me there is ground for thinking that the express
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statement that the Court may correct clerical erpors ought to
be considered,

Mr. Holtzore, We did adopt a rule on surplusage. That
vas 30 (e) (1), so the DeV matter is the correction of clerical
errors in an indictment. I am not sure that Perhaps the Bain
case goes so fer asto correct clerical errors in the Indictment.
I am not certain Vvhether it does op not,

Mr. Youngguist, Could we, Mp, Reporter, incorporste the
contents of 53 (a) 1in 3¢ (e) (1)%

Mr. Robinson. Yes. That was ny originsl Suggestion,

Nr. Youngquist -- that Jou give us your ideas on the vay 53 (a)
runs,zo that I may incorporate nr consolidate a rule in 3p (c)
Vhich would include our recommendations hepe.

The Cheirman. 1s there any doubt as to the socundness of
the rule on the meprits?

Mr. MclLellarn. Do you want +o let theCourt amend elther an
indictment or gn informetion on itas o¥n motion?

Mr. Seasongood, I thought you might strike out the words
in lines ¥ apg s, "Opon motion of the Government, of the
defendant, or upon its own motion."

Mr. McLellan., I rather like 1it, "upon motion of the Govern-
ment or the defsndant.” 7T 4o not 1like the idea of the Court
itselr doling 1t on 1ts own motion.

Mr. Crane. Dian't Wo thresh this out pPretiy well yesterday?

Mr. Boltzoff, We diqg,

Mr. Crane. On clerical errors?

Mr.Holtzoff, Not on clericel errors,

I am afreig of the constitutional Qquestion. I am vonder-

ing whether the constitutional bep goes a8 far ag correction of
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clerical errors, on the theory that, after all, the indictment
is the action of the grand Jury and even a clerical error should
not be corrected except by the grand Jury.

Mr. Robinson. Even the error of the clerk in writing up
wvhat the grand Jury dai14?

Mr. Holtzofr. The clerk does not write it up after the
grand jury acts. The grand jury approves the text of the
indietment and the foreman endorses it, and 1f he endorses it
with the errors in it, that is the @ction of the grand Jury. I
hope the Constitutional rule 1s the other vay, but I am afraid
of it,

Mr. Dean. Are not most sueh errors Covered by the harmless
éerror atatute? xiaspalling ¥ould not be regarded as an errop
harming the rights of the defendant. Rather than risk the
Possibility of tampering with the indictment, which 18 rather g
constitutional question, 1f clericsl errors are going to be
corrected, aren't they going to be corrected in that way?

Mr. Robinson., 1 do not believe 80, I do not think that
is specifie enough to meet this, end I am basing my statement
rartly on statse statutes which have this breviaion.

I knov several States that have statutes to the effeot that
the court mAy correct clericel errors, and I have felt that the
courts on state benches have dealt with that effectively,

Mr. Holtzoff. Tt says, "No indiotment op information shall
be deemed insufficisent by reason of any defect or imperfsetion
in form only and which 8hall not tend teo prejudice the defendant,"

Mr. Robinson. 7t does not authorige correction.

Mr. Holtzorse, No, but & means that you can ignore the

error.



hig

The Chairman. I think it 18 more effective.

Mr. Robinson., I dlsagree, with respect to all this Veight
of authority here, but I do not think it is more effective in
view of the attitude Just as Mr., Holtzops suggested here. Por

example -- T agm 8orry to have to take this time, but I guess ve

to & case in which there ¥as an error in the date. It was &
printed form, used at Evengville, Indiana. The form started
out with "Nineteen Hundreq" spelled out, and then there vas a
blank which the assistant brosecuting attorney was to £111 in
with just "29"; but instead of Just filling 1t in with "29," he
filled in "1929." 8o the dste Lefi ves "Nineteen Hundred 1929,"
and the Supreme Court of Indiana reversed, They said that vas
an impossible date; therefore the indictment was bad.

The Chairman. In face of the harmless error statute?

Mr. Holtzoff. I do not think the Appellate Court of --

Mr. Robinson. Wait. Let me finish the story and give you
the happy ending.

The Legislature of Indlana passed a statute which Provided
that the court could, upon its own motilion, strike out clerical
errors of that sort, snd since that time courts have exercised
that authority. I have heard lawyers cite that statute as
authority to do it.

The Chairmen. Wouldn'g thet be covered in a harmless error
statute?

Mr. Robinson. It would not, because there is nothing in
the harmless error statute that says a correctinmn mAy be madse.

Mr. McLellan. You Just disregard the errop in the trial,

Mr. Glueck. What do you need the correction fort
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Nr. Robinson. The harmless error statute 1s used with
regard tc errors committed in the court below. It gets up to
the higher tribunal, where the courts, in the Federal appellate
divisions, 38y. "™Ph's ervor perhaps was an error, but it wag a
harmless, and therefore wilj not be considered.”

Nr. Youngquist. I think I see the point in the matter of
the date given. The vice was that there Vas no date at all,
an imposaible date; and therefore no date at all,

Mr. Robinson. Yes, I think so.

¥Mr. Holtgofr, Our hamless error rule Sovers more than the
ordinary harmless error statute. It contains the additional
sentence that eny imperfection of the Indietment in form only
shiell be dlsregarded, and the laet sentence of the harmless errop
ruls says that tha+ ney be done at any stage of the proeseding,

Mr. Robinson. That what mey be done?

Mr. Holtzorr. Disregard the crror op defect,

The Chairmen. "Phe Counrt shall a%. any “tage of the proceed-
ing disregerd any srror op defect # # a ®

Mr. Robinson. The argument of defense counzel i3 that it
would affeci the sucsienvial vlghts of the delendani to have g
date correcied whieh ig bad.

Mr. McLellan. Then it is not a mere detail that can be
correctad?

Hr. Robinson. No, It is & fatal defect, and for you to
wake an indictment g20d which was bad o effecting the substan-
tial rights of the defendant,

Mr, Dzan. Xf it Qoes affoect the substantial rights of the
defendant and the defendant can so contend With some persuasion,

then you cannot change 1t by this mule vhich would correct the
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error in the indictment.

Mr. Robinson. The point 1s that it takesg up the time of
the court by saying it affects the substantisl rights. That ig
taken care of 1f it 1s expressiy stated that the court may make
that changs,

Mr. McLellan., T would rather tale my chances, 1f I wepre
for the defondant, of arguing that the coupt did not have any
right to change the indictment than hoping to get avey in the
face of the harmless error statute.

Mr. Robinson. 1In the higher ¢ours. you mean?

Mr. McLellan. Any court,

Hr. Moltzoff. I move that We sirike out 53 (a), Mr.Chair-

Mr, Grane.. I thought thst rule 30 covers most of this,
We have the surplusage samendment to Written accusations,

Mr. Dean. 1t covars everything except the harmless arror
rrovision,

Mr. Crane. Why don't we compléte it under Rule 20 -~

The Chairman. That 1s a thought, Judge. 53 (a) 1is
covered by 30 (o) (1), ®XCept this provision about clerical
orrors, which some of us seem to think is covered by the harm-
lesa srror Provision, Rule 5.

Mr. Crene. Ipr 1% 1g covered by one of the others, I think
it ought to 80 out here.

Mr. Glueck, I wag golng to suggest that perhaps ve coulg
add "including clerical errors” at the end of line 10, but I
notice that line 131 refers to proceeding.

At line 10, Rule 5, 1f ye would add "ineluding clerical
errors” to that, would that be one way of handling it%
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Mr. Holtzofr, 1 think perhaps that would be undesirable,
because you take avay from the general character of Rule 5,
Which 1s one of its principal merits,

The Chairman. And 1t would certainly include c¢lerical
errors, If It includes anything,

Mr. Longsdorf. T think we ought to read Rule 91 of Title
28, I think it is. When that was amendeqd ROt 80 many years ago,
a3 I understand it, Precisely to take care of this kind of a
slivation, 1t pesg this way. I wi11 read the second 2entence,
which embodies 1t, That Vas added either in 1919 or 1926. 1
an not sure which of those 1t was.

"0n the hearing of any appeal, certiorari, op motion
for & new tpizsl i any case, civil Or criminal, the court
shall give judgment after an examination of the entire
record before the court, without regard to techniecal errors,
defscts, opr exceptions which do not affect the substantigl

rights of the pariies,"

Now, the effect of that vas to reverse the old Presumption
that an error was harmful ang establisked one that vas harmlesa,
and you cannot Teverse on an error unless the harmfulness of it
appears,

Mr, Youngquist, Ian't that applicable only to appellate
pProceedings?

Mr. Longsdort. No, because it mentions nevw trials, Row
trials are also Bpecified.

The other statute, 377, takes care of that, ang they have

been combined in oup harB+e§s error rule,
Mr. Holtgorr, Thosse statutes, of course, will be super~
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8sded by ocur rle, 0ur Rule 5 takes care of it entirely,

Mr., hongadorr. I said 377, 71t vas not 377. I aan find
it, I think,

Mr. Robinson., T think the will of the committee 1g
indicated to the effect that this may well be taken ears of
vith the caveat, perhaps, in making the new draft, that we be
Sure that what we d1d 1in Rule 31 does cover everything that the
committee desires to remain from 53 (a),

Just for the sake of the record -- ang that is about a1l
that losing sounsel here is ableto do -. I think 1 ought to
put this in, toog that many States havs both a harmless erpor
statuto and a clerical errop correction statute, Now, the fact
that States have both should not have a lot of Volght vith us,
I suppose, but 1t is Sonmething that we may consider.

Mr. Longsdors. And also scme of them have relaxed consti-
tutions which permit an indietment to be changed in that way.

The Chaiwman, Unless there 1a objection to the suggeation
of the Raporter, we will g0 to Rule 53 (b).

Mr. NclLellan. Are you leaving anything out with reference
to information? |

The Chairman, That ia all taken care of in Rule 30 (ce)(1).

Mr, Holtzoff., Mp, Chairman, with regard to Rule 53 (pb), 1
canmnot visualize any use for supplemental rleadings in a criminal
prosecution. I do not think that, once g Prosecution has been
¢ommenced, it woula be appropriate to permit the prosecuting
attorney to bring in additional charges op offenses committed
subsequently to the start of the pProsecution.

Kr . Robinson. Boefore you 8poke I said to the Chairman that

I felt that 53 (b) should be passed over op stricken, because of
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the fact that what is urged in there 1s covered in other rules,
and I asked that we come to the real rule caovering that.

The Chairman. 53 (b) 14 stricken.

Rule 54,

Nr. Robinson. Np, Holtzoff 1s our servige man on Rule 5%,
80 We will now let him take the plaintiff's side instead of the
defendant 's,

Nr. Holtzoff. I 4o not think this needs much of an explana-

filing of bapers after the Prosecution has started, and is based
very largely on the corresponding civil ™les. In fact -.

Mr. Robinson. It ¥as Rule 5 in the first draft, and I
think what M». Holtzoff's work has been 1s to take Rule 5 ang
supplement it by your instruetions at the September meeting,
and that leaves it in this form, Rule 54 now.

Nr. Holtzoff. I move that we adopt Rule 54,

Mr. Glueck. I gecond the motion.

The Chairman. A1l those in favor say "aye" ..

Mr. Mclellan. May I asyk s question about (b)? "Service
by mail 1s complete upon mailing,"

Lo you have g Provision somewhere about alloving the time
for the mails to oparate?

Mr. Holtzofr. Yos. There 1s a4 provision in an earlier
rule -~ pPerhaps you may recall 1t .. adding thrse days to the
time for anything that needs to be done, on tha strength of g
paper served by mail,

Mr. McLellan. That stayed in, did 1t¢

Nr. Holtzofr. That staysd in,

Mr. Youngquist. I had a question as to whether mailling 1t
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and, more particularly, whethep leaving notice ¥ith 2 clerk is .
suffiocient service, not from the legal viewpoint but with regard
to doing justice to the party.

Mr. Holtzorr, You have the same rule in your civil rules,
Take a lawyer who is practieing both civi} and criminal cases.
I think 1t would be very confusing to have different rules as
to the mode of 83erving papers in the two types of cases.

Mr. Youngquist, That is entirely true. I an in agreement
on that,

Is leaving notice with the clerk service at all upon a
party? There is no duty imposed on the clerk of advising him
that the notice has been left with the clerk. How shall the
adverse party get knowledgs of that?

Mr. Holtzoff., That Seems to be in the civil rules.

Mr. Youngquist, I am conceding that,

Mr. Crane. 1In the big offices you never find him there,

Mr. Youngquist, What is that?

Mr. Crane. I S8y, in the bdbig offices -.

Mr. Youngquist. Byt this means leaving 1t with the clerk
if the address 1is not known.

The Chairman. He refers to line 13, &nd I think it is
salutary. If the party does not leave an address andyou cannot

find him, service is not Prevented, any more than the failure

It 1s in the Clvil rules., TI& 1p Just deslgned to covep
those cases where & party leaves no address. If he doss not
leavs his address on the b&per, he doeg not dessrve much notice,

does he?



Mr. Holtzofr, I do not knoyw vhat else you can do.

- The Chairman. 411 those in faver of Rule 54 say "aye,"
Opposed, "po," The motion ig carried.

Mr. Dean. With regard to 54 (a), I notice you have
"written pleas,® Didn't we abolish those?

Mr. Holtzorr, Ko,

Mr. Dean. Dpigny ve?

Mr. Holtzofr, That 1s right. Anything that Would be in a
vritten plea vould hereaftor he raised by motlon., I think you
&re right about that.

The Chairman, By consent, 1n 1ipe 3, the words Puritten
Please"” are str»icken.

Rule 55,

Mr. Robinson. Mr. Holtzors will present that.

Mr. Holtzoff. fohat 18, with one or two changes, the pre-
trial rule thet 18 in the civil rules and as we agreed upon it
at our September meeting,

I left out, in revising this rule, the provision which is
contained 1in the ¢ivil rule in reference to amendmsnts, because
&mendments do pot play an important Part in criminal Procedure,.

Nov, the only other important Change ig the addition of the
last 8entencs, Damely, that the rule shall not be invoked in
caze of any defendant who is Rnot represented by counsel.

It seemsc to me that thai wight meet the sort of objection
that dir. Burke suggested at the September meeting, nawely, that
the pretriai might be used to bring pressyre upon a delfendant,
and it alaso might meet any outside criticism.

The Chairman. It is purely an invitation matter, and

there is no compulsion on either the Government or the defendant
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to attend ang accept the invitation,

Nr. Holtszore, That has been Successfully used in some long
eriminal cases, sng therefore 1t ig g very desirable Provision,
I think.

The Chairman. 15 there any discussion of the ™ile?

If not, 21l thoge in favor say "aye." Orposed, "no." mhe
motion is carrieq.

Rule 56,

Yhat ebout assigning counsel?

The Cheirmen. He has counsel.

Mr. Crane., That dces nct prevent assigning counsel?

The Chairman, The purposs 1s to prevent unrepresented
defendants from the fear of being coerced.

Rule 56,

Mr. Holtzore. 1 am responsible for this, but I move to
strike out Rule 56, 1 drafted 1t becsuse the Committee directed
&t the September meeting that there Le Such & rule. I go not
think there ig any reeson for e mle on discovery in a criminal
Proceeding, Certainly there cannot be eny diseovery on the part
of the Prosecutlion against the defendant, because the Constitu-
tlion precludes that, and 1 4o not see why there should not be a
compulsory discovery in favor of defendanis &gainst the Govern-
ment,

Therefore, I move to strike this rule out,

Mr. McLellan, I Second the motien.

Mr. Desan., 1 think we ought to reconsidep that without
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going over it too quickly. I vonder if we should not have a
Mile with regard to pretrial vherein the prosecutor should be
required to allov the defendant to examine certain exhibits
such as a revolver, a broken safe, something 1ike that?

Mr. McLellan, Wouldn't he get that witnout a rule?

Nr. Dean. He gets it depending largely on hov he gets
along with the Prosecution, and then it is done very informally.

Mr. Crane. Haan't the defendant g right to apply to the
Court for permission to see Papers and books before the case
goes to trial, Suppose the dlatrict attorney won't show them?

Mr. Holtzoff. I do not know of any cases arising where
the district attorney refused to show documents in his posses-

sion where those documents are needed by the defendant.

should have as a matter of right?
Nr. MclLellan. It is not a matter of grace. The Court

has the right to do that. The question 1s vhether you want

Nr. Crane. I think the defendant should have that right,
We treat a Judge as though the Judge had to be checked up on
everything. We are fighting in these rules for the mediocre
Wan, and I do not see why we should consider the Attorney
General or the Distriect Attonnéy &8 a super-msn, and I think
We should meke rules that give the defendant that right,

Nr. Youngquist. I think we shoulgd have & rule -- pot in

the discovery rule -- vhich gives the defendant a right to
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Mr. McLellan. By motion to the Court, for that reason.,

The Chairmen. I thought Mr. Dean made the suggestion that
this might require a rule in pretrial practice and work it in
there. That seems to me to be a good idea.

N». Seth. This ought to be & matter of right, not an
invitation matter like pretrial.

Mr. Seasongood. The other merely invites the party,

The Chairman, Shouldn't this rule be referred back to
the reporter to be restated?

Mr, Dean. There are tvo or three cases that raise
confusing qneati«ﬁa, and I think we ought to have that before
us before we attempt to redraft it. There i1s one written by
Judge Cardosgo. I think it is People against Lenon,

The Cheirman., fThe motion 1s to refer the rule back to
the reporter fopr redrafting, in light of the discussion,

All those in favor say "aye." Opposed, "No."™ The motion
is carried,

. Rule 57,

Mr. Holtzoff. Rule 57 1s the rule on depositions, 1Ipn
its structure 1t follows the Civil Rules, but it is mych more
eircumseribed. It does not permit any depcositions on notice;
it only permits depositions by order of the court, because
depositions play much less part in oriminal cases than they do
in civil cases ang &re the exception rather then the rule.

(a) 18 the genersl provision q;;vhsn depositions may be
taken in oriminal ca&ses, and the second sentence relates
specifically to a vitness who has been committed for inebility
to give recognizance.

Cases of that type are not very frequent in the Federal
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courts, but when they do occur they cause hardship to the
Witness, and tha: pProvision would give the witness the right to
have his deposition taken so that he gould be discharged from
custedy.

Some States have similap statutes.

Mr. Youngquist, That is vhy you use the word "shall" in
line 8¢

Mr. Holtxoff. Yes.

The second part of 57 () 1s just as to the contents of
the notice, which is issued on the basis of a court order, and
the eivil rule 1s followed as to that.

Mr. Glueck. May I inquire as to what the expression
"particuiar class or group" in line 16 refers to, usually?

Mr. Holtzoff. Suppose you want to examine a8 member of a
group thai you can identify but you do not happen to know the
maﬁ's name.,

The Chairman. Members of Union No. 670, for instance.

Mr. S8eth. That 1s the civil rule.

Mr. Holtzoff. That is the language of the ecivil rule.

Mr. Longsdorft. May I suggest for Mr. Holtsoff's considera-
tion, in line 11, ®the party at whose instance a deposition is
alloved and directed to be taken," so as to keep someone from
thinking that this is to be taken on notice like a deposition

de bene esse?

Mr. Holtzoff. I think it is a good suggestion: "the party
&t whose instance the deposition is ordered to be taken."

The Chairmen. That correction vill be made, if there is
no objection.

All right, will you 80 on, Mr. Holtzoffr?
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Mr. McLellan. May I ask one question, because ve vant to
finish what ve can? Do all of you think that i1t should be
provided that a witness must be released when he is held as a
meterial witness 1f his deposition is taken? May there not be
circumstances in which the presence of the witness might well be
required and & deposition not be substituted?

Nr. Holtzoff. You would change "shall” to "may"?

Mr. McLellan. I am only wondering about that.

Mr. Seasongood. The same question occurred to me. It
might be very important to have the witness personally present.
A deposition loses a great deal of force as compared with the
personal attendance of the witness.

Mr. Youngquist. That was in my mind, too.

Mr. Seth. Leave out "forthwith® also.

Mr. Holtzoff, Personally, I think it is alvays a grave
injustice to 8 witness who is at no fault at all to be kept in
prigon for a number of months just because he happened to see
& particular crime.

Mr. McLellan. They do not exercise it except when they
need to, and tﬁare may be circumstances where his personal
' presence is neceasmary for trial purposes,.

Mr. Youngquist. I suggest that we change "shall” to

The Chairman. And strike out "forthwith."

Mr. Waite. That matter was very definitely considered by
the American Lav Institute. There have besn & number of cases
in which witnesses have been held longer, as a matter of fact,
vaiting to give their testimony, than ths defendant vas held

after he was convicted and sentenced, and there was a thorough-
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The Institute Code reags that s Witness may be held rop

"When, however, 1t satisfactorily appears by
examination op 0ath of the Witness op 8ny other person
that the Vltness is unable to give further Security as
Provided in Section 57, the magistrgte may make an order
finding such fact, and the Vitness shall pe detained,
pPending examination, fop hig eonditions} examination,
Within three days from the entry of the order last
mentloned the Vvitness go detained may be conditianally

oxamined on behalp of the State," and go on. "At the

Mr. waite, That may be. It i1g quite possibie that they
do not happen, but ve should recognise that they might happen
and make a my1e taking care of that,

Mr. McLellan. 7 MOve that in the tenty line of Rule 57(a)
the wvord "sghajin® be deleted ang the worg ”mai” inserted.
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Mr. Youngquist, Isn't it the eighth line?

Mr. McLollan, I thought ¢ vag the tenth line, sip,

Mr, Seasongood. No; it 13 the eighth,

The Chairman, No; 1t is the tenth lipe.

Nr, Youngquist, My proposal vas directed to the eighth
line. fThat ig the heart ofr your statement.

Mr. Glueck. But that refers to taking of the deposition,
vhich is alvays &llowed, and the other refers to the discharge,

Mr. Youngquist, Do you mean you could take hig deposition
and still keep him 1n Jjail?

Mr. Qlueck, You might, You could change your mind. He
might get killed,

Nr. waite. 3¢ Ve give the Court the discretion &8s to
Vhether he shoulg release the men op not, that leaves the rule
éxactly as it i1g today, and today it has been demonstrated to
have been abuszed time ang time again, You might Just as well
have no rule in there if we are making it Just what the Present
rile is,

Mr. Crane. 71t would cover cases like Ve used to have
that involved the Black Hand. One Vitnessgot on his knees

not
before me when I vas on the bench and begged qg/to discharge

Nr. Holtzorr, It seems to me that this does not perpetuats
the present practice, because by providing for the taking of
the witness! deposition Jou are more 8pt to get the discretion

of the Court in favor or the witness.
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Mr. Waite. I had not thought of it as an absolute
obligation to discharge & man vho did not vant to be diacharged.

Mr. Dean. It must be done on his application, in the filrst
place.

Mr. Waite. That is my understanding -- that he shall be
discharged only if he vants to be discharged; but that if hs
vants to be dlscharged, then he must be discharged.

Mr. McLellan. That does not cover the case vhere 1t 1s
important to have the person's testimony. It might be a rare
case.

Do you think you would want to have the rule so that the
Court could in & proper case discharge & man?

Mr. Weite. That ls precisely where the abuse has occurred,
whers the Court thinks that it is important tohave the witness
and has held him despite his protest. It makes 1t & criminal
offense ever to have seen an occurrence that might itselfl be
criminal.

Mr. Holvzoff. Do you knov of any such abuses in Federal
cases? I do not know of any myself. I wes vondering if any
had come to your notice arising in Federal courts.

Mr. Walte. Ko, not in Federal courts.

Mr. Holtzoff. If you say there is no abuse 1n the Federal
courts, why should we legislate here for that?

Mr. Waite. I do not say that there is no abuse In Federal
courts. I say I do not know of any. I happen to know of a
great many cases where it has occurred in the state courts.

Mr. McLellan. 1 do not know of any, but I do know of
cases where ve discharged from custody vitnesses vho were

held by state courts because they were holding really a party
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under the guise of his being a material vitness for an unreason-
able length of time.

Mr. Seasongood. Those are all instances of where you
would either hold him or his testimony 1is lost, but if you
have a provision that you may take depositions, then the reason
for it would not be 80 great.

Mr. Waite. Exactly.

Mr. Seasongood. Therefore, it should be diacretionary
with the Court.

Mr. Waite. No. If the Court can preserve his testimony
by taking deposition, then the reason for holding a man
indefinitely ceases to exist.

Mr. Sessongood. Not slways. I think Judge MclLellan
would say that sometimes the personal attendance of the witness
at the trialis very important.

Mr. McLellan. I can add nothing to what you have already
said. I agree entirely with you.

The Chalrman. We have & very definite conflict of opinion
here.

Judge, choulﬁ not your motion with respect to "may" and
Vith respect to "shall” also take with it the word "forthwith"¢

Mr. McLellan. I think so.

Mr. 3easongood. Is the amendment to change "shall" in
line eight?

Mr. Mclellan. Line ten.

The Chairman. The motion is to strike in line ten the
vord "shall" and "forthwith" and substitute the word "may" for
the word "shall."

Is that correct, Judge?
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Nr. McLellan. That is right, sir.

Mr. Seasongood. I would like to amend 1t by saying that
"may" shall be substituted for "shall” in line eight.

The Chairman. May we take one motion at & time? I think
We perhaps can clarify it.

Mr. Seasongood. Very well.

The Chairman. All those in favor say "aye." Opposed,
"no." It seems to becarried. The motion is carried.

Nov, Mr. Seasongood moves to amend the word "shali" in
line eight to "may." Is that seconded?

Mr. Youngquist. Seconded.

The Chairman. It has been moved and seconded. Is them
any discussion?

Mr, McLellan. I have a feeling, Mr. Chairman, that there
i3 not quite as much reason for making that change as the other,
because I think it rather probable that the witness should have
the right to have his deposition taken, so that,the deposition
being in existence, that can operate upon the exercise of the
Court's discretion, given in line ten, to discharge the witness
or not discharge him; but if others see it the other way, I
shall vote with them.

Mr. Seasongood. One thing that ocours to me is that it
may tend to delay the trial.

Mr. Robinson. You might save a life.

Mr. Seasongood. It nmight be a long distance avay and it
might be a means of delaying the trial. I think the Court
should be alloved to do it in pProper cases. You csn trust the
Court, 1if nothing is lost by it, but he should not be allowed

to do it in all instances.
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Mr. McLellan, I fesel that the Vitness shoulq have the

or not discharging the Witness; but I ap not strong on 1t,

Mr. Robinson. I am vondering about the %ase you mentionea,
Judge Crane, and the reason for that Bleck Hana Party not wish-
ing to be discharged. Was he & vitness?

Mr. Crane. He had confessed &gainst his confederate angd
vas to be used and detained by the distriet attorney.

Kr. Robinson. In other words, g pProvision like this woulad
probably have saved his 1life.

Mr, Crane. 1t was after the trial, or course, vhen I had
N0 power to hold the man, but he was shot and killed the next
day.

Mr. Robinson. In the Capone cases in Chicago I know that
there were times there where I think witnesses!' lives woulg

have been 8aved. I think there were fourteen or fifteen killed--~

renlize that the Witness' depositiop 1s on record and, in case
of his death,it could be used against hin anyvay. I think that
that 1s just one factor to be considered in deciding that a
Vitness' deposition shall be taken.

Mr. Burke. N, Chairman, I am vondering if by any possible

time it could be construed as pPlacing a bPremium upon a certain
type of testimony to be given, with Possible diseretion that ir

the testimony 8ilven was what the authorities considered
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;atisfletory he would be released, otherwise not? It might
happog to & witness that -

Mr. Robinson. This provision might help to secure the
release of some Vitnesses who are being held, too, because the
deposition showed that the witness would not testify to what
the prosecutor's office felt he wag going to testiry,

The Chairman, Mr. Burke's point is to the contrary -.
that the witness might be released if he gave testimony desireq
by the district attorney. Otherwise he might not be. pBut that,
of course, presupposes & veak judgment in the hands of the
district attorney.

Mr. Burke. I anm not indicating that i1t ¥ould ever happen,
but the possibility of the rights of the Wwitnesses, as ye all
Vell knov, could be made the subjeot of & fishing éXxpedition
to determine what he might or shoylg testify.

Mr. Robinson. I imoy of a case like that, Mr. Burke, but I
think that bPerhaps that would be rather rare, because, after
all, there ig & lav sgainst perjury. Here is a Vitness Putting
himself down in black and white.

The Chairman, Subject to checking up between that date
end the date of the trial.

Kr. waite, It vould certainly occur to the witness to
forget a great deal vhen he wag 8iving the deposition in order
that his testimony woulq Seem 50 valuless that he would be
released.

Mr. Robinson. That would not necessarily follow.

Mr. Waite. That would not Recessarily follow, but 1t might
encourage the Vitness to do it.

Mr. Crane. 4 man can be sent to Jail fopr perjury fopr



a7
Leg

forgetting. A man was sent to Jail for ten years in New York
because in the third trial he had forgotten all he said in the
first,

r. Waite. That is all right, but 1f I hed to stay in
jail for oight weeks, as one chap had to do in New York, wait-
ing for my teatimony in & minor case, I would risk per jury
rather than remember what happened in that particular case.

Mr. Holtgoff. I call for the question on the motion.

The Chairman. The question on the motion wvith respect to
the word "ahell” in line 8 as made by Mr. Beasongood. A1l
those in favor say "aye." Opposed, "no." fhe motion seems
to be lost,

If there is nothing further on (8), w111 you tell us what
differences there are in (v)e

Mr. Holtsoff. (b) relates to depositions teken at the
instence of the Governmént. 0f course, at the pPresent time
there 12 no such Provision, but many States have provisions for
depositions at the instance of the prosecution, and thers are
mehy situetions in which such & provision is necesgsary.

The rule as it 1s pow drafted contains a safeguard guaran-
-teeing the confrontation rrivilege.

I would 1like to 38y that in the light of the discussion at
the last meeting, the confrontation rule has been construed by
the Supreme Court as not meaning that the witness has to be
confronted by the defendant at the trial, but merely that he
has to have an opportunity at some stage of the proceeding, or
other, to amee and cross-examine the witnosues. This rule is
drafted on that theory.

The Chairman. Ana the matter of expense is taken care of
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in the last part.
Mr. MclLellan., Yes, bhut is that suffieiently done,
Mr, Chairman? Should there not be some provision that they
should be advanced prior to their being incurred? When you
are dealing with this delicate subject of using a dsposition
against the defendant, should not the means of getting to the
place be supplied to the defendant &nd his counsel in advence?

Mr. Holtsoff. 8Shall we change the word "paid” to
"sdvanced" in line 30?7 "shall be paid in advance.” That is
in line 30. I second the motion.

The Chairman. Is there any objection to that? It is
adopted by consent.

Nr. Seth. Does this rule sufficlently protect the defend-
ant? I mesn, 1s it definite that before & depositlon of this
kind 1s taken he has had the opportunity to employ counsel and
has been advised by the court thet he can have counsel of his
own selsction or that one will be eppointed by the court?

fhe Chairman. I think that is covered by a rule on
counsel.

Mr. Seth. I know, but may a deposition be taken before
that is done?

Mr. Holtzoff. You do not take depositions before a plea
is wmade.

Mr. Dean. At any event, I was going to suggest the
insertion "and the attorney for the defendant” in line 23, o
that it reads:

“$he officer having custody of such defendant and

the attorney for the defendant shall be notified.”
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The Chairman. Will you read that again? In what line is
that?

Mr. Dean. Line 23, after the fourth word.

Mr. Holtzoff. I think grammatically that cannot be worked
in at that place. I think that ought to be in a separate
sontence, Mxr. Dean.

Mr. Youngquist. Wouldn't that better come in the preceding
section, with reference to the time and place, in lines 11, 12,
and 137

Mr. Holtsoff. I think that the first sentence covers
that point.

Mr. Youngquist. No, it does not.

Mr. Holtzoff. Perhaps it does not.

fhe Chairman. Rule #0 provided that this matter of counsel
is taken up at the arraignment. What we are now dealing with
could not happen before the arraignment, could 1t?

Mr. Desn. That is true, but it is just & question in my
mind if this is one of the proceedings of the trial to which we
referred. 1 do not think there should be doubt that it is the
taking of the deposition.

The Chairman. Your motlon is that provislion be made that
the defendant's counsel be notified?

Nr. Dean. 1 do not care about the style.

The Chairman. All those in favor say "aye.” Opposed,
"no." The motion is carried.

The proper wording will be produced.

Mr. Crane. 7You say it 1s compelled that the defendant
is not necessarily confronted with the witnesses at the trial.

Can that be carried further to say that the testimony taken at
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the preliminary hearing will be admissible 1if the vwitness diles?

Mr. Holtzoff. It has been applied to two types of cases:
One, testimony given in a preliminary hearing, and the other at
the trial, and the witness died in the meantime.

The reason for the court's permitting such testimony to be
introduced was that, as against the confrontation rule before,
the confrontation rule does not mean that the witness must be
produced at the trial, but merely means that at some stage 1in
the proceeding -- and it is not limited to any specific stage --

Mr. Crane. +t seems to me that 1t might be made to look
very ridiculous if you say that a defendant locked up in
Washington should be taken to Hawaii or Alaska or San Francisco,
vith expenses pald.

1 do not want it to seem that I am opposed to it. I want
to go along with eny advance. But we do not wvant to look
absurd. It seems to me that that constitutional provision
means that he shall be confronted by the witness at some part
of the judicial proceeding of the trial. There mey be a hear-
ing before a magistrate or a judicial office. It is "guasi,"
as ve call it, I have never knovn the authorities to go
further in the decisions than to day that when & witness has
appeared there -- where he testified at the preliminary hearing--
cross-examination vas permitted. I do not think any authoritles
have gone further than that.

Mr Holtzoff. Many States have the confrontation require-
ment, end yet they have provisions for taking depositions by
the Government, and the two have not been held inconsistent.

Mr. Crane. It has never been tried out.

Mr. Holtzoff. I do thipnk that the Supreme Court interpre-
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tation of the confrontation rule goes perhaps & 1ittle further
than the rule that you expressed.

Mr. Robinson. I do not know about that. In view of Judge
Crane's requesi at & previous meeting, Mr. Strine, of the
research staff, did prepare a study of that. It is in the back
of the book. You might look at that.

Mr. Crane. What was the result of 1t?

Mr. Robinson. Just ahout what you say as to how far the
Supreme Court has gone.

Isn't that right, Mr. 8trine?

Mr. Strine. 7Yes, oy views are just about what Mr. Holtzoff
has expressed.

My. Crane. A8 to how far the Supreme Court has gone, what
does it show?

Mr. Strine. The Suprems Court has not gone beyond
depositions taken at a proliminary'hsuring, but I think the
reason might well apply to other depositions.

Mr. Crane, I think ve ought to be & 1ittle slow to go
peyond vhat has been held.

The Chalrmen. Doesn't it often result in a gross mis-
carriage of justice if you cannot examine the witness outside
the jnrisdietion?

' My. Crane. There might be some process by vhich you can
get to the court.
~Mr. Dean. You c&n now.

Mr. Holtgoff., You can't from Burope or South America.

Mr. Dean. You can from anywhere in the Onited States.

¥r. Crane. Are you going to put in & rule here where

there are some things impossible? gsometimes you cennot unearth
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a crime, but are you going to take adeposition down in South
Americs or Europe to discover that?

Nr, Holtgoff. Suppose the witness is in the hospital.
The subpoena does run throughout the United States. The wit-
ness may be in the hospital. ¥e may be bedridden at home.

I would like to add this observation. Seversl years ago
a bill vas introduced in Congress embodying the substance of
this provision, and it passed one House. It was not acted on.
It vas not defeated in the other House; it just was not acted
on. But it passed one House.

Mr. Crane., I think if they got that far and they would
not adopt 1t you ought to go slowv about getting in the back
door, '

Mr. Dean., One question I have about this vhole ssction,
Mr. Chairman, is that the only test by which a deposition may
be taken, unlike most depositions, is in order to proveni delay
and injustice,

Mr, Holtgoff. That phrese is borrowed from the existing
statute.

Nr, Dean. You mean the Civil Rules?

Mr. Holtgoff. No; the deposition statute in the Judiecial
Code.

Mr. Crane. Ifyou will excuse the expression -- I do not
mean to be critical at all -- vwe are going to be laughed at.

I have spoken to two or three judges with regard to wvhere the
defendant 1s given the right, at the expense of the Qovernment,
to travel in some foreign country to take a deposition.

Is there any harm in speaking to Judge Reed or Judge

Frankfurter and asking them what they think about 1t?
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Mr. Boltzoff. Perhaps Judge McLellan, & former Federal
Judge, could tell us his experiences about that.

The Chairman. How sbout the oil cases, vhere some of the
people fled to Paris?

Mr. Crane. One of them had a house not so far from me,
in GardenCity. He died of & broken heart. He tried to get
back, and he could not get back. That poor follow died in
misery. There is justice.

There are some things we can do, but let us not do
ridiculous things.

The Chairman. It does not set well with the common people
to think that just because & man has millions on vhich to live
in Paris in the old days he can get away with 1t.

Mr. Crane. There are some things we have to leave to the
vengeance of the gods.

Mr. Youngquist. This provision for the payment of expense
spplies only when it is at the instance of the Government.

Mr. Crane. TYes.

Mr. Holtsoff. You are going to leave it to the Department
of Justice and the United States Government.

Mr. Crane. I am speaking only of this, There may be
nothing in it. Maybe I am wrong. But whenever you have thls
sort of thing going forth, they will pick out the absurd thing
and the ridiculous thing, and it harms everything else.

If this is going further than the Bupreme Court of the
United States has gone -- but you say you think it was not even
the intent of their langumge -- I say you ought ?o consult
them. They will talk to you about it. @o up and ask them.

Mr. Holtgoff. The Supreme Court has never had occasion to
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pass on the validity of the present situation, because there
has never been & provision for it.

Mr. Crane. It is not the valldity of it; 1t 1s the
ridiculousness of it. You are going to pay the expenses of a
lavyer for traveling three or four thousand miles.

Mr. McLellan. It is permissive only.

Mr. Crane. But what 13 the good of it if you are going to
1imit it by saying, "Well, of course, the judge won't allow one
to be taken at Boston or San Francisco or Mexico"?

We have got just those things to face.

The Chelrman. For instance, let us take a scene in the
Hall-Mills case in Newv Jersey, where they toock this Pig Woman
from the courthouse in a stretcher. They had a perfect vaude-
ville show.

Mr. Crane. Even the taxicab driver talked about that from
the station Sunday afternoon. He wanted to know when they were
going to have another trial like that -- it was a good show.

I am gpp cfitieixing New Jersey. We have had them in New
York. The ;;mﬁs case and the Patrick case vwere & disgrace.

Nr. Holtzoff. Wouldn't this rule avoid that type of
situation? You can take depositions in the hospital.

Nr. Crane. How can you prevent a judge from getting in
the nevspapers in a case that is spectacular? You cannot change
that.

I will go along with it. I am simply telling you vhat I
think sbout i1t. I have spoken to two or three people about it,
and they laugbed about it. It seems absurd on its face.

Mr. Robinson. I wonder if you could put a clause in there

calling attention to the fact that it would be purely optional
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on the part of the Government?

Mr. Crane. This is a case where concededly we are goling
beyond anything that has been done and that has been justified
by the courts, and we are agents of the court.

You knov some of the judges, and 80 do I. Why not go in
and talk to them about it? Mr. Vanderbilt could do it, with
extreme good taste. He is born with that.

Mr, McLellan. Would you let me ask one question, in order
thet I may know how to vote? I would like to ask the question
of Mr. Holtgoff.

Bave ymadequately and specifically enough provided for the
right of the defendant himself to cross-examine or have hils
counsel cross-examine him?

The Chairmsn. That is in (e).

Mr. Holtszoff. I thought it was, but I would be glad to
have it strengthened or emphasized in any wvay.

Mr, McLellan. It says, "examination and cross-examination
of deponents may proceed as permiited at the trial,”

The Chairman. I think it should be "in accordance with the
practice at the trial.”

Mr. Holtgoff. I used the phraseology of the Civil Rules,
but I do not know why we should be vedded to 1t.

The Chairman. MNay ve, vith regard to Section (b), consider
vhether or not you want to take it in its present form or whether
you want to limit it to the use of witnesses who cannot be
brought to court by reason of illness, or something like that?

I think to that extent nobody could question the use of it,
could they?

Mr. Holtzoff, Paragraph (d) limits it.



36

L78

Mr. Wechsler. It limits the edmissibility of the
deposition, but it does not limit the taking of the depositlion.
I think it is & sound ides to limit the taking of the deposi-
tion where it would not be pertinent to the case. I think
that would meet Judge Crane's point.

Mr. Holtzoff. 1 have no objection to that.

Mr. Seasongood. I suppose it is temerity on my part,
after vhat Judge Crane saild, but I call attention to the fact
that there is no similar privilege given to the defendant.

Mr. Holtzoff. Rule 57 (a) gives that privilege to the
defendant.

Mr. Wechsler. Before putting the question, I would like
to say & vord about Mr. Seth's point of some time ago, which
seems to me 8 valid point. Under 57 (a), the general provi-
sion, the court may order & deposition to be taken at any time
after the filing of an accusation. Under the previous rules
that have been considered, the counsel provislon does not be-
come operative until the time of arraignment.

Mr. Seth. We amended it by putting "counsel” in there.

Mr, Wechsler. I would like to know what the sense of that
amendment is. I missed 1t.

Mr. Dean. Simply that counsel shall be notified.

The Chairman. KNotice shall be given not only to the
defendant but to defendant's counsel

Mr. Wechsler. That does not meet the point, it seems to
me. Suppose he has not got counsel?

The Chairman. Then you cannot operate, because the
notice must be given to counsel.

I think the point is well taken. Why not, in lines 3 and
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4, make the provision that it shall be after arraignment?

Mr. Holtzoff. I was just wondering. Suppose a witness is
infirm or sick and dangerously ill and about to die. You might
vant to take his deposition at an earlier stage.

Mr. Wechsler. I think that is true. I think the way to
meet it 1s that, if that situation arises and if the defendant
is not a fugitive, he be given the benefit of counsel at that
time.

Mr. Holtzoff. I agree with that, and if it is the sense
of the committes, I will be very glad to recast the rule so as
to include a provision to that effect.

Mr. McLellan. I am enough afraid of this rule go that I
would like to have it apply only to a situation where the
defendant has already pleaded, instead of having anything in
advance of the parties! being at issue because of the notice.
That would cut out that time situation that you had in mind.

Mr Holtzoff. Yes.

Mr. Wechsler. May I ask on that point, Judge kcLellan,
vhether there might not be situations where the defendsnt is a
fugitive and where it 1s desirable to permit the QGovernment to
take & deposition? In that case you could not do it.

Mr. 8eth. You could not do it anyhow, unless you had the
defendant present.

Mr. Wechsler. Well, it occurred to me, in my statement
before, that perhaps it ought to be permissible, where the
defendant is a fugitive and where his game may be to stay avay
until 8 sick witneas dles --

Mr. McLellan. Then he does not have & chance to confront

the witness.
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Mr.Wechsier. It is arguable, I think, that if he vere &
fugitive he would forfeit his right and forfeit it falrly.

Mr. Robinson. In this connectlon, this point should be
brought up, I think: that in the Southern District of New York
Mr. John T. Cahill and also his successor, Mr. Correa, have
told us that they have difficulties there with depositions
being used by defense counsel for obstructing cases. They
mentioned one case where & defendant ~--

Mr. Medalie. They took him to Bouth America and to France
and did not use the deposition.

Mp. Robinscn. To Timbuktu, also.

Mr. Medelie. Counsel retained to try the case wvould have
nothing to do with it when he learned about it and declined to
use the deposition.

Mr. Robinson. Maybe this is still another one.

Mr. Medalie. That is just one case.

The Chairman. May we go back to the question ralsed by
Mr. Mclellan and Mr. Wechsler? As it stands now, it 1s any
time &fter the filing of an accusatlon. You think that 1s
unsafe, Judge?

Mr. McLellan. I could not give & very good reason for 1t,
put when we are doing something as new as this and a8 valuable,
I think, in view of all that has been said here, 1t might be
vell to confine the taking of depositions to cases where the
pariiss are at 1issue.

The Chalirman. Particularly as up to that time you would
not have the defendant in court and he could not be glven
notice so0 he could confront the witiness.

If you proceed on the fugltive theory, Mr. Wechsler, don't
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you think we are getting out on new territory, where the court
might not be willing to go along with us?

Mr. Wechsler. I see the point. You have got to face the
question, I think, to what extent you are prepared to have
witnesses locked up, if the arraignment is a long distance off,
vhen a procedurs of this kind might operate to get them
released. I myself do not feel I have the practical knovledge
t0 make the choice, and I certeinly would not oppose limiting
it to the arraignment.

Mr. Holtzoff. Maybe we would be more cautious 1if we
adopted Mr. McLellan's judgment, because this is a step forward
and this is an advance, and maybe it is better to make & little
advance at & time.

Mr, whita. I wonder if a good deal of the trouble is that
in this section We have an unhappy oconfusion of two things.

We have the problem of ;&king the deposition of & witness who
is somewhere else;and also the problem of taking & deposition
of & witness who 1s incarcerated, with the idea of releasing
him,

8o far as taking the deposition of a witness who is some-
where else, I fully agree that that should not be done until
after arraignment and appointment of counsel.

So far as taking the deposition of a witness who is
incarcerated and ought to be released, I think it would be
absurd to keep him there until after arraignment, because
arraignment, if you cannot find the defendant, may not take
place for six months.

1 suggest that the whole matter be referred back to the

reporter, with the suggestion that he divide those two
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objectives so that we c&n discuss them more readily.

Mr. Dean., I second the motion.

#he Chairman. All those in favor of the motion say "aye.”
oppose, "no.” The motion 1z carried.

1 think that 1s a very happy suggestion.

Mr. Crane. I vote for that.

The Chairmsn. (c) was to be strengthensd. "shall proceed
in accordance vith the ususl practice of trial," or some such
language.

Mr. Medalie. Did you approve of {a)?

o0f course, 1 must apologise for my lateness.

Mr. Holtsoff. We made & change in line 10.

fhe Cheirman. Changing "shall” to "may."

Mr. Medelie. What did you do to prevent & failure or delay
of justice?

Mr. Holtzoff. That is taken from an existing statute that
hes been in force meny years.

Mr. Medalie. In criminal cases?

Mr. Holtzoff. It 1s a general statute, end that is the
statute under which the defendants take depositions in eriminal
cae863.

Mr. Wechsler. You will recall, Mr. Chairman, that I
suggested that 1nstéad of that langusge, the reasons which
would justify the admissibility of a deposition be incorporated
in 57 (&), or whatever is the equivalent general provision. I
think that vould meet Mr. Medalie's point.

Mr. Dean. I second that motion, 80 that ve have that
clear.

The Chairmen. All those in favor of that motlon say "aye."
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opposed, "mo." The motion 1s carried.

Mr. Seth, But that pestriction ought not to apply to the
case of a witness 1in custody.

Mr. Holtzoff. HNo,

¥r. Seth. That ought to apply only to those at large.

¥r. Holtzoff., We yould differentiate 1it.

Peragreph (d) is just the ususl provision ~-

M». McLellan, Have you got through (c)?

The Chairmen. (b) has gone pack to the reporter; and,
with regard to (c), ve were considering using such language a8
"shall proceed in sccordsnce with usual practice of trial.”

Mr. MoLellan, '"and the right to cross-sxamine shall be
preserved,” or something like that.

rhe Chairman., All those ln favor of such amendment to (o)
gay “aye.” Opposed, "no.” The motion 13 carried.

Now, (4a).

Mr. Holtzoff. (d) is with respect to contingencies in
which deposltions may pe used -- namely, that the witness is
deceased or is unable to attend trial.

¥r. Seasongood. Couldn't you strike out "because of age,
gsickness, infirmity,” and so forth? Suppose he is testifying
in another court?

Mr. Holtzoff. Then the trial cen be contlinued.

Mr. Medalie. Suppose he is on the stand ipndefinitely.
That has happened.

Mr. Seasongcod. He may be kept im another court for days
or weeks. Doesn't that limit 1t?

Mr. Glueck. He may De in the military service.

Mr. Holtzoff. I did not have military service in mind.
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Suppose we strike out "because of age, sickness, Infirmity,
or imprisonment.”

Mr. Glueck. That would then affect the point that
Mr. Vechsler made.

The Chairmsn. No. The impression I got of the point that
Mr. Wechsler msde was that we should have a recitation of the
circumstances under which the deposition shall be avallable for
use at the trial. If it is to be incorporsted in (a), I have
no objection to its going out here, but vwe want it in somewhere.

Mr. Holtzoff. We want it in, but my understanding is that
Mr. Seasongood's suggestion is that it should not be limited.

Mr. Seasongood. That is, to strike out "because of age,
sickness, infirmity, or imprisonment,” because that is an
11lustration of the limitation, and the vord "unable" is
sufficlent.Suppose he is in the military service. That would
not be covered by those enumerations, There might be other
causes of inability which the court would determine.

Mr. Youngquist. We have two situations. (&) relates to
e situation vhich permits the taking of the deposition. (d)
permits the use of the deposition.

The Chairman. Your motion, Mr. Seasongcod, is to strike
out from the beginﬁing of line 39 through the word "trial® in
line 417

Mr. Seasongood. No; "because of age, aioknéas, infimmity,
or impriscnment."

The Chairman. "or by procursment of any defendant has
avolded the service of process or has othervise been prevented

"

from attending the trial.

Mr. Holtsoff. I think that should stay.
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The Chairman. That should stay?

Mr. Holtzoff. Yes.

Mr. Medalie. Why shouldn't the word "disability" be used
in soms way?  "Disablllty” le genorally recogalzed by lav.

Mr. Holtzoff. "1s unable to attend the trial" is broad
enocugh to cover that.

The Chalrman. And more.

Mr. Medalie. Do you thiuk sct

The Chairman. Yes.

Mr. Holtzoff. Yes.

Mr. Medalie. What I have in mind there is that a deposition
in a criminel case should not be used unless you just cannot
get the witness

Mr. Holtzoff. "is unable to attend the trisl" covers that.

Mr. Youngquisti. Why couldn't you do this: "unless his
atiendanve al Lue trial camnot ve procured,” or something like
that?

Mr. Seth. That is in somewhera.

The Chairmsn. Mr. Seasongood's motion 1s to strike out
line 39 through the word "imprisonment."

All those in favor of that motion sey "aye."™ Oppossd,™no."
It is carried.

Is there any further motion addressed to this section?

Nr. Holtgoff. There is & misprint in my copy.

Mr. Medalle., 1In line 41 it says "or has othervize been
prevented."”

Mr. Holteoff. That is limited by "procurement of any
defendant."”

Mr. Medalle. No. "has avoided the service of process.”
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Mr. Holtzoff. It was certainly not intended by the drafts-
man --

Mr. Medalie. If he has oeen preveuted -- in line 41 --
by the defendant or his procurement, we ought to say so. Other-
vise 1t means otherwise prevented. Perhaps his mother-in-law
got married again and he had to attend ihe vodding.

Mr. Ritzoff. I must confess that apparently it has not
been mads clear. The phrese "is unable to sttend the trial” is
applicable to both --

¥r. Medalie, I think the repetition is permissible thers,
for clarity,

The Chairman., That will be recast for clarity.

Mr, Youngquist. Wouldn't it be better to say "party” rather
than"defendant® there?

Mr. Seth. I think the Government might hold him out.

Mr. Modalie. It might. It has besn done.

Mr. Seth. Absolutely.

The Chairman. The word "party" in place of "defendant" in
line 40 18 accepted.

Lines 39 to 41 are to be recast to meet the objection
raised by Mr. Medalie.

Is there anything else?

Mr, Holtzoff. Line 47 contains a misprint. The word
"echanges" goes out.

Mr. Medalie, I move that everything in line 43 after the
perind and the balance of the subsection be stricken as unneces-
sary, "Any deposition may also be used," and so forth.

A deposition or any pert of it can he used in accordance

with rules of evidence. You need nothing else.
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Mr. Holtzoff. The only reason I put that in is that it is
in the Civil Rules, and I ﬁas afraid that somebody might say
that because it is in the Civil Rules --

Kr. Crane. I do not think it is fully understood by the
Judges to mean that.

The ghairman. I think there 1s enough dispute to leave it

Nr. BHoltzoff. It may be that in the Southern District it
is clear.

Mr. Medalie. We do not knov any more law in the 8S8outhern
District than the other districts know.

Mr, Holtsoff. 1 did not mean that 1h sny sarcastic sense,
but it may be that they use it more.

The Cheirmen. Do you press the motion?

Mr. Medalie. I do.‘ I do not propose to be hypnotized by
errors in the Civil Rules.

Mr. Dean. I second it.

The Chairman. All those in favor of Mr. Nedalle's motion
to strike out lines 43 to 48 say "aye.® Opposed, "no." The
motion appears to be lost. The motion is lost.

All those in favor of section (d) as previously amended
say "aye." Opposed, "no." The motion is carried.

Mr. Holtsoff. Mr. Chairman, (e), (f), (g), (n), (1), and
(j) are purely formal and technical provisions as to the manner
of taking and recording depositions, and they are largely --

Mr. McLellan. You mean objections, don't you?

The Chairman. Objections.

Mr. Holtzoff. Yes, beginning with that. That paragraph

and the paregraphs following, to and including (j), all relate
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to the matter of taking and recording (c¢) depositions, and thess
provisions are taken entirely from the Civil Rules, somewhat
condensed.

Mr. Crane. You have not anything there about the defend-
ant crossing the ocean on s steamer?

Mr. Holtzoff. No.

Mr. Seth. I would like to refer to page 4, lines 78 and T9.
Isn't that language, #op is financially interested in the
action", out of place in & eriminal proceeding?

Mr. Holtzoff. Yes, you are right.
Mr. Seth. It is in the Civil Rules.

Mr. Holtzoff. You are gquite right.

Mr. Robinson. atrike out the word “fin‘ncially,” you mean?
Mr. Holtzoff. "pinancially interested in the action."”
Mr. Robinson. Strike out the word "financially” and leave

in the rest of 1t.
Mr. Seth. Just leave outl "einancially." I guess that is

sufficient.

Mr. Holtsoff. 1 see.

The Chairman. If there 18 no objection, "ginancially” will
be stricken.

Are there any further suggestions as to these provisions
vwhich have just been referred to?

(Does (k) come within that same category, or 1s that new
matter?

Mr. Holtzoff. (k) is nev matter. (k) relates to deposi-
tions and written interrogatories to be taken at the instance

of the defendant.
The Chairman. May wé pass on the other?

If there is no objection, may Ve have a vote on (g), (h),
(i): and (j)’
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atbig Wr. hodalle. First, I would like to be informed, How do
fls.

cincy you compel testimony? Py the sane process as you have in
11:%0

1/1k cilvil casca?

Advis.

Com. 1. Toltzoff. Yea.

Mr. Hedalie. What happens when the offlicer tsking the
deposition excludes testimony that 1s offered, say, by the
defendant? Where 1s that?! He excludes testimony. The defen-
dant wants to get something ;ﬁ\\\

Mr. Youngquist. That is in linos 90 and 91. I think the
second sentence should rsad:

"Evidence objected to shall be taken subject to objec~
tion being renewed at the trisl."

Mr. Holtzoff. This 13 from the clvil rales.

Mr, wedalie. Ves, that 1s the usual practice,

Mr. Youngquist. Doesn't that take ecare of what you have
in mind?

¥r, Medalie. Yes, of course, that is the way these things
usually run. Very often lmmaterial things are asked,and 1t
usually becomes a fishing expedition, end 1t 1s only when some-
one advises the witness, "It is immaterial; don't answer the
question,” that the question comes up.

Mr. Youngquist. That is something you can't avold.

Mr. Medalle., Even the rles can't handle that.

The Chairman. All those in favor of the motilon say aye;
those opposed, no.

Now (k).

Nr. Holtzoff. (k) relates to written interrogatories, but
only at the instance of the defandgnt. It is tsken very igrgely

from the clvil rules.
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Mr. Medalie. Does this mean that if the defendant wants
them taken on written 1nterrogateriea, the Court may so order?
But 1f the defendant wants to take oral éepesitipns, has the
Court the discretion to direct that they be taken by oral in-
terrogatories?

Mr. Holtzoff, No.

Mr. Medalie. It reads that way now.

Mr. Holtzoff. I think you are right as to your interpre-

lr. Medalie. We don't want it that way, do we?

Mr. Holtzoff. No.

The Chairman. I thought the question really was cov ered
by the first sectien, (a). This is only an alternative.,

Mr. Holtzoff. Yes, but the alternative should be enly at
the defendant's election.

The Chairman. If the defendant requests the taking of
depositions by way of written interrogatories. In other words,
that change, I take it, 1s by common consent?

Mr. Holtzoff., I suggest that we change the word "any" to
“every." That was poor draftsmanship in my part.

I move we adopt it.

The Chairman. In line 31 "any" 1s changed to "every."

Mr, Medalie. Suppose you have 124 defendants and they
have managed to assort themselves among a handful of counsele-
say 26 counsel. That 1s an awful lot of serving to have to do.

The Chairman. If he does that by serving counsel, and he
8erves one copy on the counsel to cover all of his defendants?

Mr, Medalie, Yes, but I point out to you that even in the

case I save, of 126 defendants and only 26 counsel, you have an
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awful lot of serving to do on 2% people.

The Chairmsn. I do not see how you can avoid 1t.

¥r, Holtzoff. I think it sghould be done, because every
counsel 1s entitled to cross-examine the witnesses.

Mr, Medalie, That is true.

The Chalrmsn. Where there are 126 defendants,there prob-
ably are some good fees.

Mr. Medalie, This is only because they are written inter-
rogatories. On the other hand, isn't it a fact that it 1is pro-
vided for here -- and I assume it is -- that interrogatories are
returned by the officer taking the deposition and filed with the
clerk of the couwrt and are avallable to anybody who wants to
read them?

Mr, Seth, Yes,

Mr. Medalie. Why should it be necessary to go to that ex-
pense?

Mr. Holtzoff. You have to glve the people an opportunity
of defraying the cost of the interrogatorles.

Mr. Medalie. You are talking about proposed interroga-
torles?

Mr, Holtzoff. Yes.

Kr. ledalie, All right; withdrawn. Practically there will
be no hardship, because rarely does anyone undertake a process
like that, only & capable officlal,

The Chairman. All those in favor of Section (k) say Aye;
opposed, No.

Mr. Seasongood. Before you leave this, this idea of taking
depositions is not a novel thing, as has been intimated. On the

contrary, it is provided for in the constitution of the State
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of Ohio, in Article 1, Section 10, which says:
" & # % but provision may be made by law for the tak-
ing of the deposition by the accused or by the State, to

be used for or agalnst the accused, of any witness whose

attendance cannot be had at the trial, always securing to

the accused means and the opportunity to be present in per-
son and with counsel at the taking of such deposition, and
to examine the witness face to face as fully and in the same
manner as 1f in court. No person shall be compelled in any
criminal case to be a witness against hlmself, but his
failure to testify may be considered by the court and jury
and made the subject of comment by counsel. No person
shall be twice put in jeopardy for the same offense."
hat an endment was adopted in 1912, The privilege is pro-
vided in Sections 13Lii~-11 and following for the defendant to be
paid his compensation and that of his counsel when he takes the
deposition.

ir. Youngquist., If he is financlally able.

Mr. Seasongood. It does not make that provision. Itsays
that when either party wants to take a depositilon, the defendant
and his counsel have a little junket and ocan take it at the ex-
pense of the Stats.

I don't suppose you want to go that far, but I am just call-
ing your attention to the fact that that is the Ohlo law. I
suppo se L@ iuea is that both the State and the defendant shall
be treated squally.

¢f course, if the defendant 1s impecunious, or counsel has
been appolinted by the court --

Mr. Crane. we might add to our rule that 1t is for the
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duration of the War. He can't take a trip to Lurope,

Mr. Dean, 7 mizht Just state that Jou have given the
Government the Privilese and the delendant not the same privi-
lege. If the defendant takes :the testimony, he waives the
right to that extent to bhe eonfronted in court by the Witnesses
he calls. Byt in the 0Ohio statute op constitution they treat
the defendant éxactly the same &8 the Government and give him
the privilege of taking thege depositiona, 1f the Court 80
orders, at the éxpense of the State,

Mr, Youngquist, But, Mr.ﬁaasongoed, should we not provide
in (b), where the deposition is taken at the instance of the
Government ang requires, of tourse, the attendance of the defen-
dant and hig counsel, that the defendant1g éxpense should then
be paid by the Government, whether the defendant ig finanoially

able or noty

I have stataeg ny resasons before; I shall not do it again.

Mr. Wechsler, I should like to have a chance to second mpr.
Seasongood? g motion, ir i was & nmotion,

Mr. Seasongood, You mean that the defendant 8hould have the
Same privilege as the Government:

The Chairman, Did you make g notion?

Mr, Seasongood, I am not sure that I diq, I just men-
tioned the onio lBw. The defendant ig entitled to there; but
if he ecalls witnesses himself, doesn't he walve the privilege
of having thenm brought inte court, if he calls Shem by way of
deposition?

Mr. yechsler, Suppose the defendant is indigenb, a8 most
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defeondants are, snd there is a witness who will testily in his
behalf who is Inaccessible, who is likely to e unavailable at
the trial., 7Tt seems to me trat the procedure ~-- the principle
of the proecedure, if valid -- ourht to carry to making some
provision for helping a defend-rt in that sltuation. I under-
2tooc that to be ur. Season. cod's suggestlon, and T would like
to support it if he thinks it should be in.

¥r, Holtzoff, The rule permits a defendant in those ecirp-
cumstances to take & deposition.

Mr. Seasongood. But he does not get the expenses of his
counsel.

Mr. Wechsler., He has the privilege of sleeping on the
park benches, which is open to the poor »nd the rich alike.

Mr. Crane. I am sorry that I have caused so much trouble,

The Chairman, I have no motion., I don't want to shut off
any discussion,

Mr. Holtzoff. I think a provision should be made along
this line, safeguarded by the discretion of the Court,

kr. Seasongood. I think so, because you have a better
chance, Otherwise you are going to have the argument made,
"You glve the Government the right, but you don't give the ime-
pecunious defendant the right."

The Chalrmsn. Do you make the motion?

lNr. Seasongoad. I move that in the case of an impecunious
defendant, he be allowed to take depositions subject to the ap-
proval of the court, whenover the court orders, and that on the
taking of such depositions the reasonable expenses of himself
and his counsel in attendance at the place be defrayed by the

Governnent.



495

Mr, Crane. Before we adopt that, how many lawyers in New
York do you think would i{mmedliately find witnesses in the
winter time out in California or down in Florida?

Mr. Seasongood. I agree with you, It is subjeet to great
abuse. But 1f you say that the court has the say as to whether
this 1s really just a means of getting out to Sunny Palm or is
in the interest of justice, then you are protected.

Mr, Crane, Seriously, you must remember thiss: We ecan
never get a thing perfect, We can never cover every instance
in the law, We don't in many of our decisions, Both in college,
teaching it, and in our decisions we are always taking the lesser
of two evils, It is never a question of right or wrong, good or
bad, perfect or imperfect; it is the lesser of two evils.

I say it is b etter, perhaps, that a prosecution fail in
some very rare instances than it 1s to have a general provision
that the Government or the defendant can take depositions in
far off climes, with expenses to be paild to carry the defendant
and his counsel there,

On the face of it it seems absurd, and it is only necessary
because of our constitutional provision. It is better in one or
two instances that the prosecution fail than to have such a pro=-
vislon whieh is absurd,

Mr. Seasongood. How can we say it is absurd when the
great State of Ohlio has had it embodied in its constitution for
thirty years?

Mr. Crane. No, that is not so. It would not apply to New
York or to Texas, because there are reasonable limitations to
traveling; but it 1s not so when you take a steamer and go to

Honolulu, China, or the Philippines.
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The Chairman. e trust the judges.

Mr. Crane, That is the trouble: you have d 1 distrusted
the Judges.

The Chairman. Now we are t rusting them., Desplte what
Judge Crane says about human nature, I have & bookkeeper who
gave me a chart showing that my associates always have to go
south on importent business matters in the winter and north and
west in the summeyr time,

I do think there 1s something to Mr. Seasongood's sugges-
tion to get this in before Congress, or elase we will be accused
of putting through a lopsided rulse. If we trust the judge, what
is the harm?

Mr., Crane, Ask your assoclstes.

Kr. Youngquist. We mlight suggest, Mr. Seasongood, a change
to eliminate the payment of the expenses of the defendant, who
need not be there,

Mr. Seasongood. I anm agreeable, but I am referring to
the Ohio provis on.

¥r. Holtzofrs 1Is not that Ohlo provision limited to the
confines of the state? I don't think you shoulid ailow the
defendant to go outside the Jurisdietion and then coms back,

Wre Seasongoods Will the Reporter examine the Ohio pro-
vision and see how far it 1s applicable? Of course, there ls
more veasou Lo such u provision in che state than in the United
sladed, weause bue United Stalea Government can subpoena wite
nesses snywhere vithin the United 3tatess The state does not
run outside the state. There is more reasmon and more sense in
the state than in the I'edesral.

The Chairman. You have heard the motion. Allthose in
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favor say Aye; all those Opposed, No. The motion is carried,
ire Crane. If you are golng to adopt the other one, I apm
for it. Dut I ap against the whole thing in principle.

The Chairmsn. Rule 58.

Mr. Robinson. On Rule 58, the Committee will reeall that
Jour instructions to Nr. Tolman were that he call upon the
Adminisitrative Office for its assistance on matters having to
do with calendars, dockets, and other details comnected with
the administration of the District Courts, 350, Mr. Tolman has
worked out these rules wlth the assistance of the Administra-
tive Offics, for your consideration,

Mr. Tolman,

The Chairman. There ils an alternative rule?

¥re Robinson. Yes.

¥r. Tolman. Rule 5f 1s hope in two forms. The rule ig

Supposed to deal with the prollem of arrangement of calendars
and with the action that judges may take to advance cases or to
arrange them so that they may be Promptly disposed of.

The first rule you have ig drafted in the form which the
Commi ttee instructed should be followed, The second alterna-
tive rule, whiech appears three or Tour bages later, i3 the form
in which the Administrative Office would like to have the rule
appear,

The difference between the two 1ig that the first one con-
tains a provision -- subdivid on (b) -- for the listing of all
pending cases, and the aiternative contains no such provision,
That is really the only difference betwsen them.,

The Chalrman. The alternative is preferred by Mr. Chandler's

of flce?
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¥r. Tolman. Mr. Chandler prefers the altermative.

Mr. Glueck. May I ask why that is preferred?

Mr. Tolman. Well, a statement has b een prepared on the
subject, but I can tell you briefly what it amounts to. He
thinks it is golng to be a ¢reat hig practical Job to 1ist cases
quarterly for the District Courts, and the amount of labor in-
volved will not be worth what could be scoomplished, and he
feels particularly so because he thinks that the Administrative
office already has the power and is set up to bring cases that
are long overdue to the attention of the Judges,

Mr, Walte. Does the District office have its fingers on
that sort of thing? Does it know the status of all the cases?

Mr, Tolman., I think most pistrict judges do not know the
status of the oriminal calendar -- do not know what the pending
cases ars.

The Chairmen. You said "District office." Did you mean
that?

Mr. Waite. Your office.

¥r. Tolman., At the present time I do not think we could
fairly say we do know the s tatus of the calendar,but I think
there 1s a good possibility that we w1ll. We require repx ts
from the Judges now on civil cases pending before them. We
have not yet gone into the field of criminal cases,but Nr.
Shafroth, I know,intends to do it, and wWe are now starting, this
year, a system of statistical reports on criminal cases filed and
terminated in the District Courts, whiech ought to be a source
from which we can get the statistics at any time.

Mr. Waite. My opinion ls that somebody ought to know what

is beiny done =~ whether cortain cases are grossly delayed or
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not. If your offlce knows, that would be enough for me.

Mr. Tolmen. I do not want to say that we do know now, be-
cause I do not think I could fairly say that. But I think we
hope we will know.

The Chairmen. Don't you know what districts are most in
arrears?

Mr. Tolman. Oh, We know what districts are most in arrears.
We can tell you that.

Pne Chairman. Don't you know, in the districts that are
most in arrears, Jjust what the extent of the trouble 1s8?

ur, Tolman. Generally we do. 1If we cannot tell from the
statistics, we send someone out to find out what the trouble is.

Mr., dclellsn. I can answWer your queation. Every year, a8
I am informed, a detalled statement is by statute required and
made to the senior circult judge, in duplicate, and ne forwards
a copy of that report to the Administrative 0fflce. So, once a
year it 1s known just about how many cases == criminal ocases -~
there are pending and why they have not been diasposed of.

Mr, Tolman. And how long they have been pending.

tre. McLellan, And how long they have been pending. There
will be a preat many pending vy reason of the defendants beling
fugicive.

ur. loltzoff. 'The Department of Justice has a double
check on that, because we have a requirement that every United
States attorney must genml-annually submlt a list of every one
of the cases in his off'ice which have been pending more than a
certain length of time, and ne must state the reason why it
has been pending that long. Those lists are checked very care-

fully.
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Wr. Tolman. As I recall 1t, the Committee wanted this
particularly bsenuse it had some word about the length of time
people were being detaire d before trial. Wr. Wechsler, I
think, w as particularly interested in that.

In order to supply you with information on that subject,
I asked the Bureau of Prisons to give us informmation for the
fiscal year ending June %0, 19'1, as to the length of time
defendants were held before trial, and T have here statistioes
on the subject, by judicial districts, and if you are inter-
ested, I can glve them to you.

The Chairmen. I think they have been dlstributed.

Mr. Tolman. I gave them to those who asked for them, but
1 did not distribute them penerally, because I did not know
whether they would be wanted. But I would be glad to let you
lock at them.

A8 lr. lloltzoff says, I think 1%¥ is the policy of the
Bureau of Prisons to call the attention of the Attorney CGeneral
to any case which seems long overdue, and they do keep current
check on all jall populations.

Mr. Medalie. lost good district attorneys do that.

Kr. Tolman. I think they do.

Nr. Medalls. I know that in my district I used to get a
report from the head of the criminal division once a week as
to how many people were in Jall, breaking it up into those
under indictment and those awalting indictment, and how long
they had been there, 1in other words, we were operating und ey
the permission of oyer and terminer and general jall dellvery.
That was the first order of business -- to clear the deten-

tion house of people who were there. I think that practice
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is genserally followed.

Mr, Tolman. I think 1t is the duty of every district
attorney to keep track of his district.

The Cnalrman., In view of the fact that the Ldministrative
Office has the jurisdiction to handle these matters, and 1in
view of Mr, Chandler's expressed preference for the albernative
rule, 1 =am wondering 1f that 18 not the one we should adopt.

yr, Sebth. I move tnat we adopt 1%,

Mp. Toltzoff. I second the motion.

¥r., Seasongood. Of course, T am afrald to suggest anything
thet disagrees with Mr. Chendler and his offloe, but 1 donft be~
1ieve that this 58(b) would be workable in our district, Decause
senior judge would mesn senior in point of time.

Mr. Tolman. Yes.

yr. Seasongood. The Southern District of Ohlo has a Jjudge
in Columbus -- that js, the Eastern Division of the Southern Dis-
trict -- and it has @ court in Dayton, which 1s the Dayton Dlvi-
sion; and it has a Cincinnati court.

I am quite sure that no single Judge would undertske to
i nterfere with the calendar of the judges in those other clitles.
1 think that that would be completely unworkable. ' He would not
do it, and they would object very much to his doing it.

¥r., Tolman. There is a question about thate.

Mr. Seasongood. HoWw could he inform himself of the situa-
tion in Dayton and Columbus and say that his colleagues were not
attending to business?

Mr. Tolman. There 1s & questionabout 1%, and undoubtedly
this givirg of authority to the gseniar district judge is rather

s new idea. We have found that there are districts in the
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United States where there is no judge who has any control over
the genersl run of business in the district, and it does cause
a great deal of difflculty.

A number of senior district judges and other Jjudges have
suggested that 1t would be desirable to obtain legislation giv-
ing the adninistrative responsibility for each distriet to the
senior judge of that distriet.

I believe Judge Knox, of New York, although he has had
great success in the arrangement of the businesas of the
Southern District of New York, feels that quite often he is
limitea in what e can do to improve the efficlency of the
court, by reason of the fact that ne has no authority, no real
power, to tell judges what they shall do, and to keeptrack of
the adminlstrative problems.

Mr., wedalie. He is admittedly a very good judge and 1s
highly respected by his colleagues. His influence 1is tremen-
dous.

Mr. Tolman. That 18 very true. But there are other dis-
tricts wheée it 1s not successful. Chicago, notably, is a
place where it is not successful. Chlcago has practically slx
gseparate district couris.

The Chairman. Is your problem involved in the alternative
rule?

.ir. Seasongood. Yes, it requires the senla eircuit Jjudge
to Find out what is the state of the calendar and to make rules
for expediting it. They W 11 not do it.

T ¥xno# in the matter of the appointment of a referes, it
is supposed to be left to one Jjudge. Both are supposed to do

it, but he defers to the one, whether it is in Cincianati or
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The Chairmen. Must there not be & volce in every court
that has more than one Judze?

Mr. Seasongood. In our case the judge in Dayton is the
senlor judge, He would say, "ell, I am busy with my own
calendar, How can I say what the judgze in Cincinnatli ought to
do and what the judge in rnolumbus ought to do? They are as
able to determine that as I am, and I just won't do 1¢."

I am quite sure they would note

Mr., Medalle. It may be that in some districts that situa-
tion arises. It may be, also, that in many districts either
that situati on W 11 not arise, or else the senior district
judge, under the authority given here in gubdivist on (b), will
be strong enough to exercise that authority.

iven though we fal 1 in saome districts, I thinkwe ought to
meke it possible for this to work 1in whatever districts it is
workable.

Tne Chalirman, ile has certain rights now. For ;natance,
he picks the clerk of the court in the event of a vacancy.

vr., Tolman. And disagreement, boo.

Mr. Glueck. This imposes an adai tional burden of WOTk e

The Chairman. But they are getting used to that by reason
of the fact that they have to attend the judicial conference in
thelr circult once a year, and they see that the senior clrcuit
judge presides twice a year over the conference. The ldea that
a judge, if he ig a single judge, 1s responsible to nobody in
the world but God and his conscience is obsolete. There has
got to be a volce. There mMay be‘districta where there will be

4 revolution, bul still I do not think that that militates
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agalnst the desirability of the rule.

Mr. Hedalie, Tnis is permissive. He gets power but is
not required to éxercise it.

Mr. Toiman, It 1s an empowering sectien, not a mandatory
soctlion.

fire Dean. Wnat is the definition of "senior judge"?

¥r. Tolmen. The oldest.

If you are willing to leave the senior judge this way,
there will have to be a provision made for the District of
Columbla, whers there 1s authority in the chief Justlee., I
thougit that might be btaken care of in the rule on definitions.
For tie District of Columbla we could say "The chief justice of
tuo Dictrlict Court of the United States for the District of
Columiria,"”

It Is so hard to sesc what Iindividual personalities are
lavolvaed or what pariticulur probloms arise in sach district.
“hat we wanted to do was let the judges know, some how or other,
that they have this power.

Lue Chairman. Do they have the power unliess you say
"shall"? In other words, here 1s & julge who Las two or three
cantarxerous colleaguss. They thiuk he is trying to set himself
upe.

Te culls for information, =nd they say, "You don't have to
do thise This just says that you can. If you want to be dis-
agroeabls, go ahead and de it."”

1f 1t said "shall,” he would say, "Boys, I have no cholce;
I have to 5o to work on this problem.,

¥r. Youngquist, You would have tc change that around

entirely, because he may require this information with respect
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to any criminal case. Or do you have in mind a wholesale re-
port to him on all cases?

Mr. Tolman., I am afraid that would be impractical. I anm
afraid the United States attorneys might resent belng asked the
procedural status of every criminal case.

Mr. Youngquist. It occurs to me that since we are again
moving on somewhat fresh soil, trying to expand the powers of
penior district judges, it would be wiser to leave 1t as it 1s
and probably obviate an attack, covertly or otherwise, by the
district judges,

Mr., Glueck. What would move the senior dilstrict judge to
request such information in any single case? For instance, 1f
some well jmown defendant were being prosecuted, and three or
s8ix months have passed since the point of arrest, and the
papers are after him, writing editorials? 1Is that the thing
you have in mind?

¥r. Tolman. That might be the sort of thing, or we might
call attention to a long delayed case and say to the district
attorney, "Would you finl out the reason for the long delay?"
He would find out better 1f he had a rule.

Mr. Seasongood. At the present time does not the adminis-
trative officer look into these other things?

Mr. Tolman. He looks into them, yes, but he cannot tell
the judges what to do in individual cases. The responsibility
is theirs, and they resent it very much ii we should tell them
what to do, We are in no position to tell them what to do.

We are in Washington and have no knowledge of what the back=-
ground 1s. All we can do is call it to their attention.

Mr, Wechsler., These statlstics seem to me to show, unless
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my practical judgment 1s wrong -- that the trouble spot prob=-
ably arises after two months of detention. Here you have a
total of 3%,000 defendants, roughly. As you would expect, al~
most half are disposed of 1n under tendavye. But you have
well over 1,000 of that total detained for two months or more.

Now, 1 wonder if that may not suggest some clew to a solu-
tion. I am not sure just what the rule should be, bub if there
were machinery whereby the ssnior district judges were informed
of cases after a certsain minimum period of detention, thet, it
seems to me, would place the responsibility on the senior judges.
It would also give them some clew as to how to exerclze respon-
sibility.,

T hate to suggest any departure from the proposal of the
gdministrative office, but I wonder if the administrative cffice
might not view some such more modest proposal with greater ap-
proval,

Mr. Glueck. Would not that involve a great deal more work,
becauge statistically 1+ would Involve a great many cases?

yr. wechsler, It seems to me that the Tnited States attor-
ney would have %o do what many now do == keeptrack of Lis jail
cagses, It would mearn, judging from the statistical table, that
the number of cases with which he would be confronted would be
relatively small, because he would only be concerned with the
cases in two months, Then he would be under the duty, if nd
the requirement, to report that to the judge, and the spot -
1light would be focused on those cases. It seems to me that
that would be a deslirable result, unless he misses something
in the plcture.,

Mr. Glueck. I have not seen the table, but did you say
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that over half the cases were in two months or longer?

Mr, Wechsler, No, half of them are disposed cof in under
ten days. There are only beiween }i, 000 and 5,000 out of %3 000
where the period of detention 1s longer than two months, which
seems to me to indicate a natural reduction in the number that
would involve attention, I simply accept the statistical norm
indicated by these figures, taking into account all variatiohs.
Most cases seem to be handled in under two months.

The Chairman. Do you make any motions, or do you prefer
to refer it back to the adminlstrative office and request that
they a tteupt to formulate some rule that w1l ocover that situa-
ton?

Mr, Wechsler, I would. rather put it that way =-- not with
the direction to the adminlstrative of fice but with the request
for their conslderation of that proposal and their recommenda -
tion,

The Chalrman. All those in favor of the motion say Aye;
those opposed, No. The motion is carrisd.

Then, I think we will withhold the completion of discus-
sion on Rule 58, but are there amy further suggestions aa to
change, We will say, in the alternate Rule 587

Mr. Seth. Is not the last sentence covered by a previous
rule?

ir Tolwan. That last sentence? I am not sure about that.
I don't know whether or not 1t ought to be there.

yr, Seth. See if it 1s not already covered,

jir, Robinson. Yes, that 1s covered.

kr. Tolman. Then, we will take 1t out of here.

Wr. Waite. Will you eliminate my ignorance, Mr. Tolman,



concerning one amatter? Yhis provides that
"he district courts shall by rule provide for the
placing of criminal proceedings upon appropriate calendars.,"”
vhen does a mabbter become a criminal proceeding?

Vr. Tolman. I assume 1t becomes a criminal proceeding at
the time when it !s commenced, whenever that may be. The Com-
mittee has not decided that,

Mr. Yaite. One thing that has worried me about this whols
matter 1s the interval between arrest and indictment -- formal
accusation.

lir. Tolman. Yes.

Mr., Waite. If it does not become a criminal proceedlag
until the accusatlon has been [lled, then this rule would not
cover that particular problem. But if it becomes a eriminsl
proceeding as soon as an arrest 1s mude, them 1t covers it.

wr, Tolman. I drafted that rule with the original rule on
the commencement of a criminel proceeding in mind, and my
thought was that it would include cases that had been referred
to the court and where no indcictment had been returned.

Nr., Waite. I suggest that you and the Reporter look into
that and make it explicit in the next draft.

Mr. Glueck. HMay I advert to the point Mr. #Wechsler and 1
were discussing before? On this table, you take, for instance,
Ohic, Northern District, and Ohlo, Southern District. I add
up that in the Northern District about ninety-six cases were
pending two or more months, and that in the Southern District
there were 143,

Now, it seems to me that 1f all those cases have to be

snalyzed with reference to what 1s wrong with them or why the
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delay, it might cause complications, alhough I admit that that
is highly desirable. 1 don't know what the machinery would be.
But I aa just wondering whether Judges, who have other work to
do ==

¥r. Wechsler. I do not imply that this period of deten~
tion is wrong; I am willing to assume that 1t is justifisable
under the eirsumstances. That was only to focus attention on
the problem.

Mr. Tolman. You really think it is the sort of thing that
could be taken care of by rule of court?

Mr. Wechsler. It occurs to me that a rule might strengthen
the sdministrative office and strengthen the gsenior district
judge. I have no fear that when you get into it, you will handle
it, but I would be quite content to see no mie if on further
consideration that is still the judement of your office.

Wr. Tolman. Well, I would be z;lad toask that it be recon-
sidered.,

The Cnalrmsn, 1 think we have voled on thav motion. That
brings us now to Rule 5%.

Mr. Holtzoff, will you report on that please?

Mr. Holtzoff., That is é rather long rule, but it does not
contsln startling provisions. It has the usual provisions regu~
lating the issuance of subpoenas, gubpoenas duces tecum, and the
gservice of subpoenas. It is taken almost verbatim from the clvlil
rules, only somewhat condensed.

Mr. Seth. Why in liues 3 and lj do you authorlze tue
attorney for one of the partles to issue a subpoena? That is
not in the civil rules.

Wr. lioltzoff. That 18 not in the civil rules,but that is
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something that we adopted at the last meeting on motion of MNr.
Medalie, because in the State of New York -- and I daresay per-
haps in other states -- attorneys 1gsue their owmn subpoenas.

They are lssued in the same form &s the court subpoenas,. They

are signed or attested in the name of the court, but the attorney
as an ofilcer of the court issues them instead of having the clerk
or other officers of the court issue them.

Nr, Medalie., As & matter of fact, when the clerk lssues 8
subpoena, he issues anything the attorney asks for.

Mr., Seth., He lssues them in blank.

ur, Medalle. Yes.

¥r. Seth, I think they ought to be in & form =~

Mr., Dean, He does not send a plece of paper that looks
1ike & promissory note and call 1t a subpoens.

Vr. Medalle. Let us teke it as 34 actunlly works. I think
the administration of justice works very well and very prac-
tically in New Yorks

ur. Lean. Bput this will be new to people in many sectlons
of the West.

yr, dedalie.,  Yes, put it was new in New York when 1t was
first adopted.

pr. Dean. In New York you Know that you can go down to
the clerk's offilce and get a stack of subpoena forms. You g0
back to your own office, and you ==

¥r, Holtzoff. In New Yyork you go to @& gtationer and you
puy a pad ox blankse.

Mr. Dean. Anyway, you usse & regular form.

Mr. Medalie. Except that when you gserve a subpoena duces

tecum with a large number of itema, you actually typewrite 1%,
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elthough it looks like = 111l in sculty. It looks very formid-
atle.

The Chalrmen. I do not think there s any real danger
there, becanre you just rive them ¢ little g Ir of naper in
the form of a promissory note, ancd the witnesas comer in for
contempt proceedings and savs, "I didn't think this wae & sub-
poene; it didn't look like one." No judge is going to hold him.

¥r. Dean. T was poing to suggest saying "on a form pro-
vided by the clerk."

Wr. Hobinson. Don't you think that is a good su: gestion
by Mr. Dean?

Mr. Holtzoff. WNo, because it might give rise to the con-
dition that attorneys deviate from the form prescribed by the
elerk.

The Chairman. You get into trouble when you have one of
those long subpoenas to produce documents, where you have to
have just page after page.

Mr. Holtzoff, New York experience shows that there is no
difficulty arising.

Mr., Dean. I Mnow. We do the same thing in the Southemn
District of California. But there are many places where 1t is
not done.

Mr. Holtzoff. This will be a new form in places where it
is not now done.

Mr. Dean. I think you miss my point., I think it ought to
look like a subpoena.

Mr., Medalle. Practically, you can count on it that lawysrs
willl have subpoenas on printed forms. It works that way. In
other words, the point you are ralsing 18 one that is not likely

to come up. It conceivably can come up, but it just does not
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comé up., It 1s not the convenient way of doing those things.

Mr. Holtzoff. Of course, we could have a subpoena form
in the appendix. That might help,

Mr. Medalle. All right.

Mr. Holtzoff. I move that we adopt 59(a).

Mr, Seasongood. I move that we strike out "attorney for
one of the parties."

The Chairman. We have adopted it once.

Allthose in favor of the motiogjgtrika out the wordas "or
by the attorney for one of the parties,"” say Aye; those op~-
posed, No.

Mr. Seasongood. You had better have a division.

The Chairmen. Yes, I am in doubt. All those in favor of
the motion, raise their right hands.

Seven.,

Those opposed please raise their right hands.

Nine.

The motion is lost.

We go now to 59(e).

Mr. Holtzoff. That relates to subpoena duces tecum.

Mr, Medalle. I would like to a sk Mr. Dean something abouw
that. You were at the tobacco trial in Lexington?

Mr., Dean. Yes,. |

Mr. Medalie. Did not the Government get hold of all the
company records prior to trial and have them brought down to
the court house at Lexington?

¥r. Dean., Yes.

¥r. lMedalle. Wasn't there abuse therel

Mr., Dean. Ve are assigning it as one of the errors in the
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Appellate Court.

¥r, Medalie, You are dealing with it precticslly.

Nr. Dean. I think there could easlly be an abuse

Mr. Medalie. Do you think in view of your experience that
we ousht to reconsider this provision at the end of (b)?

Nr. Dean. Yes, possibly.

Mr, Medalie., ILet us get his view on this, Mr. Chairman.
He has had an experlence, and perhaps a horrible one.

Mr. Holtzoff. Bubt I thought you were agailnst him.

Mr., Medalie. I am showing you I am & broadminded fellow.

Mr. Dean. To gzet the facts on that thing, first they
ordered the documents in on subpoena duces tecum, and then they
moved the trisl date three or four months over. Then we re-
sisted inspection of all those documents =-- about 250 boxes -~
really on the theory that we werse d1scommoded and could not
prepare our case. The court overruled us, writing a short
opinion saying that they had the right.

I think there might be real abuse,

Mr. Medalie. There is another form of that abuse under
legal pretense, and that 1s when the Grand Jury is in session,
prior to trial but after indictment and plea. The United
astates Attorney or the Attorney General will subpoena things
1ike that on some theory or other, and the same thing happens.

Mr. Dean. They get things llke that in the office, and
1s very difficult to get them b ack.

Mr. Youngquist. Before you came this moming, Mr. Medalle,
wo amended Rule 56 to provide that the defendant shall have the
rignt by order of the court Lo inspect documents in the posses-

sion of the Govermment thal are necessary for the preparation of
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the defense. That answers it in part.

Mr. Medalle. Both get 1t?

The Chalrman. No.

Mr. Youngqulst. Practically, under the provisions of the
1ast sentence of subdivision (b) of 59, the Government gots
that discretilon.

mr. Holtzofi. 50 does bhe defendant.

yr, Medalie. Yes. Now the defendant gets the additionsal
right. That has been put into 5h.

Mr. Holtzoff. Yes. This is for the benefit of the defen-
dant who subpoenas & third party, as well as for the benefit of
the Government.

Mr. Medalie. But you know what the Government subpoenas
in snti-trust cases. It subpoenas the corporate defendant's
records.

Mr. Desn. It means the defendant, for sll practical pur-
poses.

ur. Medalle. It 1s not & very terrible thing. You just
don't like them to nave 14 when you are on the other side.

Mr, Dean. That is right. In this case they have all
been seen before anyway. The only point was to avoid having a
trial that would 1ast a year and & half .

The Chairman. The motlon is To adopt Rule 59(b). All
those in favor will say Aye; those opposed{ No. The motion is
carried.

Mr. Holtzoff. 59{(c) provides tha t

"A subpoena may be gerved by the marshal, by his
deputy, or by any other person who is not a party.“

That 1s the same provision as the provision in the civil
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Mr. Youngquist, Does the c¢id 1l rule eontain "elghteen
years of age"?

Mr. Holt zof'fs I believe so.

Mre. Seth. Should that one day's fee bz in there where the
Government supboneas, unless demanded? You require the payment
of one day's fee whether he is in a ttendance or not. Where the
Government subpoeneas,that ought not be,

Mr. Holtzoff. 1In the first draft a provision was made that
the Government need not tender the money to the witness in ad-
vance, Tae civil rules provide that the Government need not
tender nouey 1n auvance,

The Committee in its last Session struck out the provision,
with a view to putting the Government on a par with other parties,
In drafting this, I drafted 1t in accordance with the directions
of the Committee, but I want to guggest reconsideration of the
action taken,

I therefore move that 59{c) be amended so as to include the
provision contained in the civil rules, exempting the Government
from the necessity of tendering witness fees and expenses in ad-
vance.

Mr. Seth, Unless demanded.

lr. Holtzorr, There 1s really a reason for that. The
rsason winy a private pariky is required to Pay a witness in ade-
vance is that nobody knows whether the private party is finan-
clallyr esponsible. But there 1s no question of the Government
making payment at the proper time. What happens is that after
the witness arrives and after he has testified, tihe marshal pays

him his fees and nis mileage.
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fire Medslie. Under a certificate of the digtrict attorney,
who makes sn endorsement on the subpoena, and sometimes holds it
up if he was not satiafied with the testimony.

Mr., Holtzoff. There are instances where you have an
impecunious defendant or defendants who have no money to pay
their carfare., What happens then is that the marshal informally
advances the money and credits the defendant when he later pays

have
him. Otherwise you would/a considerable wasts of Government

' funds in the light of the large volume of Goverrment eriminal

cases, because sometimes a case may be continued, and the wit~
ness 18 notified not to come. In the meantime he has had his
mileage, and when he is resubpoened, he has got to be paid
agaln.

I don't know whether or not it is of interest to this
Committee, but I know that it will create a great deal of
burdensome, additionel, and difficult work in the marshal's
office« They have to make those payments.

Mr. Hedalle. The long and the short of it is that the
system that now exists, by which the Government gives you a
subpoena and you colleet later, works very well.

Mr. Seth. Very well,

Mr. Youngquist. I think we ought to restore 1it.

Mr, Medalie. I think so.

The Chairmen. You have heard the motion. Is there any
comment?

wre Holbtgoff., To add a provision to the last sentence,
that in case of Government subpoenas --

re Yowigqulst, When & subpoena 18 issued on behalf of

the United States or an officer or agency, the fees and mileage
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get some other person, eand there is a question whether the sub-
poena was gerved or was not, there is trouble. That probably
will not have weight with the brathren, but I object to it.

Mr. Holtzoff. We have no trouble in New York. Thils is
aimilar to the New York provision and is also similar to & pro-
vision in the eivil rules. Tnere nas never been any trouble
about it.

The Chairman. ¥r. Seasongood's objection will be noted.

#e now go on to (d).

Mr. Glusck, iay 1 ask one question, so that I may under-
stand this? Do you have in the rules anywhere anythlng as to
the requirements -- something in lieu of the marshal's return,
by way of & certificate or service of process upon & witness,
such as they have in New York?

¥r. Holtzoff. There 1s a provision in one of the earlier
rules with reference to the proof of service.

Mr. Younggquiste Is that by others than the marshal?

Wr. Holtzoff. Yes.

§r. Dean. Should there not be a provislon for a form for
proof of service on the back of tne subpoenaf. That is usually
done in the case of gervice of a e¢ivil complaint, where you
want to prove that it wag served, 8o that you can take Judgmert
by default. In California we always make & return on every
paper, including subpoenas.

Wr. Medalie., Do you think that is necessary?

Mr. Holtzoff. Think of the additional burden ib involves.
If the witness shows UD, why bother showing the service on the
subpoena? The only time that case comes up is when you want to

punish him for not showing up.
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¥%r. Dean. Then you make an affidavit saying he did not
show up.

¥r. Holtzoff. (d) relates to the service of subpoenas to
be used in connection with the taking of depositions, and it
follows the practice used in the civil rules, namely, that the
clerk of the district court for the district where the depositlon
is to be taken lssues a subpoena.

In this case the subpoena that is provided shall be issued
by the clerk, because we want to hedge the taking of depositions
with considerable limitation. We also provide that a subpoena
duces tecum shall not be 1ssued without a court order.

Paragraph 2 incorporates the provislon of the clvil rules
as to how far a witness may be subpoened for the purpose of
havinz his deposition taken. It provides, as you know, that he
may be subpoened only in the county in which he regides or in
which he transacts business.

The second sentence also provides that a non-resident may
be required to attend in the county wherein he 1is served or
within forty miles from the place of service.

Mr. Glueck. Why do you use "county" as the geographical
unit herez?

The Chairmen. That is what is used in the civil rules.

lir., Holtzolffe. It is arbitrary, and we could use some other
unit; but the county is the most convenient.

Tue Chairman. 16 is customary even in state practlce.

I there are no quesvions, sll in favor of Rule 50(d) will
say Aye; those opposed, fio. The motlon is carried.

¥r. Holtzoff. Section E-1 continues the existing practice

in the lederal couria.
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Mr. Glusck. Will a subpoens issued on behalf of a defendant
run anywhere in the United States?
| Mr. Holtzoff. Oh, yes, anywhere in criminal cases.

Mr. Glueck. Then, these lawyers in New Mexlico can 1ssue
a subpoena on someboay in New York; is that the rule ?

wr. Youngquist. If they pay the fee.

Mr. Holtzoff, They have to pay the fee and actually do,
There 1is no control over the matter, because the clerk issues
the subpoenas in blank.

Mr., Seth. I did not think the defendant could ever get
anybody outside the district under the present law, The Govern-
ment can't, I know,

Mr. Holtzoff. My understanding is that any subpoena to a
eriminal case runs d 1 over the United States. It certainly
should. I think the defendant should be on a par with the
prossecution.

Kr, Seth. I do, too.

Lr., Wechsler, BSo far as service goes, if I get a subpoena
to eppear in California,I would certalnly feel a lot better if
it were served by somebody from the court than by somebody over
the age of eighteen years.

Mr. Seasongood. That 1s why I was objecting.

Mr. VWechsler, I supported you before. I wondered if we
might not prevail if we dlstingulshed between service in the
district and service outside the district.

The Chairman. I do not see how you get into trouble, be-
cause 1f there 1s golng to be service at a long distance, you
are presented with a subpoena fee., No man is going to pay

mileage Jjust for the fun of 1t. No boy of eighteen is going
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else in Rule 51 except f{e)?

The Chairmean, Did you have any particular point?

Mr. Medalie. I had something in mind. I will look at it
agalin,

The Chairman. Do you want us to go on to something else?

lir. Medalie. Yes.

The Chairman. Let us go on to Rule 20(e), which is the
one Mr, Waite was golng to bring up, I think it came up a ¢t the
end of the evening session on Monday, and he was going to renew
his motion on that.

Mr. Waite. Yes,

The Chairman. It was a new section, to be called (e).

Mr. Wailte., The suggestion was that as at present con-
ducted the preliminary examination is simply and solely m
examination of the evidence of the prosecution; it has no bear-
ing whatsoever in getting at the sum total of the trouble. The
proposal 1s that the maglstrate be allowed to ask the same kind
of questlons as the police officers ask, My idea 1s that even-
tually we may be able to get to a point where we can eliminate
the third-degree sort of proceeding,

I think that we have got to get at it gradually, step by
step, and 1f we begin by allowing the magistrate to interrogate
the defendant, with a clear explanation to the defendant tla
he need not answer, we have made a beginning along those lines.
Many a defendant 1as willing to spill the beans if he is only
asked about it, and there should not be a preclusion of the
magistrate asking him, when the police and everybody else are
permitted to ask him.

Mro Holtzoff. Don't you have an additional provision that
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his refusal to snswer may be used against him?

Mr. Waite. That 1s part of the fact plcture and therefors
ought to come into the picture, so far as use 18 concerned.

Mr. Youngquist, I object to his declination to anaswver
being used against him.

The Chairman. Do you want to read that provial on?

Mr, Walte. I should be pleased ifhalf a loaf goee through,
although I should prefer to see the whole thing adopted. The
provision as suguested 1s this. I have in mind only the sub-
stance, of course, and not the form,

"Whenever any person has been brought before a cormit-
ting maglstrate, as provided in Rule 20, and has been ad~
vised of his rights to advice of counsel and to a prelimi~
nary hearing as provided in Rule blank, the maglsirate may
interrogate him concerning his participation iIn the alleged
offense and concerning his whereabouts and activities at
the time of the alleged offense., Before the maglstrate
does so interrogate the defendant, he shall inform the
defendant that ne is under no obllzation whatisoever to
answer the magistrate's questlons, but that 1if he does
answer, his answers may be used in e vidence in subsequent
proceedlings, and tnat 11 ae declines to answer, the fact
of his refusal may be used in so far as the rules of evi-
dence permit.“

Toe Chairman. Have you any objection if we separate 1t
and withdraw tals last clause? I think we could probably have
unanimous agreement here on the last clause.

lire Seth. I don't think so.

yr. Waite. Let we make my motion that it be adopted with-

oub that iast clause, I will offer the first clause and then
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will bring the last clause up later.

Gil'e GaUSCKe maly L1 10QULTE, M Chairman, how that would
differ from shat we already have in rule 20{c), excapt that
this 1s more specific. I 1ike Mr. Viaite's greater expliclt-
ness, that the magistrate shall proceed promptly to hear the
cass.

The Chairman. There 1s nothing there about examining the
witnesses.

Mr. Waite. Convention hag limited him to exemining the
state's evidence.

Mr. Seth. And 1t should remaln so, in my judgment.

Mr. Holtzoff. I think so. I do not think the commltting
magistrate should be authorized to interrogate the defendant,
even .i tue Gelsudani nas o ¥ it Lo refuse Lo answel.

Mr, Waite. why not? The police do.

vr. Holtzoff, I do moi believe there is anything in-
herentlﬁ anfalir in allowing this, but I think we must be,in
cortain aatters, wound Ly praclsion, and certalnly we would boe
departing from our traditions as old as this republlic 1if we
permi tted comul tting magistrates to interrogate defendants.

fhe Chairman. Isn't it a matter of fact that the English
maglstrates do ie?

Mr. Walte. I have heard 80e

¥r. Dean. The French do.

yne Chairmsn. Tthen, 1t does not help much if the French
do. ot sebs my argunent bacxK.

Lre uluecke 1 wonder, e wailte, 1f the very real evil 1s
not the abuse of povwer of interrogation by the police and

whether you 4o not have in wind, in the remedy that you suggest,



525

the idea that interrogation by the pollce shouldbe in the
presence of a magisirate.

Mr. Waite. I have that in mind ultimately, but we are not
yet prepared to do that. we could not make it practicdl . I
‘think this might be an approach to it,

One of the most cogenb arguments I have heard against thls
proposal was put up by the B te Mr. William S. Forrest. Hls
argument was that it is unfalr to a certain type of defendant;
that the expert criminal knows enough to keep his mouth shut or
to 1lle cleverly. Ao inexpert crimlnal does uot know how to tell
lies. You get the inexpert criminal, but you do not get the
expert oriminal, and that is nob fair to eriminals.

Mr. Seasongood. There seems to be a further objectlion to
it., If the wmaglstrate inberrogetes the defendant, and the
defendant refuses to answer, the magistrate will say that there
is probable cause. He wlll draw an inference sgainst the defen-
dant for refusing to ai sver.

wp. Uaibte. That is Just a matter of not trusting the
magistrate.

Mr. Seasongood. Well, I don't,.

Mr. walte. tihy not let him have an opportunity to get at
the truth il he can.

v, Iloltzoff. It seems to me that a magistrate's function
is merely to determine whether or not a defendant ahall be held
to snswer,

Mr, Seth. Or whethoer the Government has made & case.

Mr. Holtzoff. Or whether the Government has made a case.
If the Government has made a case, he commits the defendant.

If the overnuenc Las not made a case, vhat ends the matter, and
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the magistrate should release the defendant,

Mr. walte, You are qulte right; that is the function,
out wy idea hera ls tinat this comnitbes ouzht to make the best
rules that it can -- the best rules from the point of view of
public policy, the effoctuation of a falr trial, snd dlscovery
of the truto, we ought not to base rejection on the ground that
it has never bean done, but on In2 question I wnether it would
be wise.

wr. Toltzoff. I agrea, but I do not think 1t would be
wiss -~ that is, it would not be wise as measured by our tra-
ditisnal point of view toward the rizhts of the dsfandant. I
think it certainly would daprive the defendant or embarrass the
defendant in the exercise of hls right against sell~incerimina-
tion. 1% does not deprive him of it, of course, but it embarr-
asses him.

Mr. Dean. If the purpose of the prineipal proposal is to
dispense with the interrogation of the defendants before they
have un opportunity bto get counsel, why didn't we provide a rule
for all such interrogatioms to be befnre a committing magistrate,
which seems to me to be diffevent from this one here but golng to
the same objective?

wr. weites I would like o ses such a rule formulated. I
am not ready to formulate it amd put it through, but in the
absence of that I can't see any reason why the committing maglis~
trate should not ask the man, "Did you commit this erime?™
"Where were you?"

Mr, Youngquist. Don't you convert him from a judiclal
officer to an investigating officer?

¥r. Waite. Well, he 1s an investigating officer 1n that
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he is investigating to find out what the fact situwation ia.
Conventlonally he ass teen confined to findlng out what the
state already knows, but his purpose is to determine whether
there is enough evidence to Justif'y holding the man; and if it
is posasible to have a fair method to find out from the defendant
himsell whether there is evlidence to justify holding him, I see
no earthly reason why that should not be done.

Mr, Holtzoff. The holes in the prosacution's case, if any,
may be filled in by the Interrogation of the defendant.

kr. HSgsice. wklte so0.

¥r. Yoltzoff. 1Inastead of the defendant being released.

Mr. Yialte., Julite so.

¥r. Holtzoff, Acocarding to your plan, after the Government
rests the defendant is to be interrcgated vy the megistrate be-
fore the magistrate decides the case.

Mr. Wsite, Yes. After g l, this Is no game. Vie are try-
ing to find out at that hearing whether or not 1t 1s justiflable
to put tlie accused on trial, and it seems Yo me that any fair
method of finding that out is something we should use.

¥r. Foltzoffe But the privilege against self-inorimina-~
tion 1s worth something. I think you will whitfle it awaye.

Mite 4iibtee Lo, I maluuv.lo vhat, abt least with that last
clause stric4en cut, we are not abuaing the privilege agalnst
sall-ineriminction.

bMr. Holtzoff. You are not infringing on itas a matter of
law, but you are making it nore difficult for him tc assert 1it.

¥r. wechsler. I see no point whatsoever to the insistence
on the privileges against selfl-incrimlnatlion at the preliminary

hearing in the terms in which kr. iloltzolf now insists on it.
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30 far as the situation exists, and as we lmow 1%t to be, the
police do the job rather than the committing magistrate. That
18 the evil against which any proposal of this sort is directed,
and it seems to me it is & agufficient problem to warrant the
attention of this Conmi ttee.

You will remember that yesterday Judge Crane proposed one
method that has been thought of %o meet the situation, nemelY,
to render confesslons inadmissible in evidence unless taken be-
fore a maglstrate. Now, I do not think we are in a position 7o)
pass on Mr. waite's proposal without relation to Judge Crane's,
nor indeed to pass on Mp. dalte's proposal gseparately. But 1t
does seem to 1€ that that problem is a problem that ought to
command our attentlon. therefore, the way to act at this stage
is to refer that problem, together with Judge Crane's proposal,
Nr. Walte's proposal, ané anything elss that mey be thought
about 1%, to the Reporter for consideration &3 to whether or
not action with respect to that problem 1s [ easible.

I mey 88y that I do not think there is anything in these
rules thus far adopted theb reslly amounts to very much in the
way of criminal procedure. But any genuilne attack on that
problen would constitute real accomplishment. 1t aeems to me
that we ought bo concern ourselves, at least in part, with the
real problems in criminal procodura.

The Chairmen. Hr. Dean made some auggestion in that same
sphere.

lre. Dean. I think we view 1t in the samé 1ight. I agree
wish eveerything vp, “echsler was galcde.

The Chairman. Do you agree to ¥r. Wechsler's motion, MIre.

Walte?
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Mr. Wagite. That is & motion 1 am happy to a coeple

Nr. ledalie. What is that motion?

tne Chalrman. 1he motion is to refer this present mation‘
of ¥r, Vaite'!s end the suggestion of Judge Crane, that no con-
fession shall be permi tted in evidence uniess yéx en before a
magistrate, and Vr. Dean's suggestion -«

¥r. Dean. That they way not be divorced.

The Chairman (continuing). == to the Reporter for prepare=
tion of a rule.

A1l those in favor of the motion 8say Aye; those opposed,

No. The motion 1s ecarried.

¥r. Waite. Refore we drop that matter, there is one thing
in addition 1 should like to bring up for possible reference to
the Reporter in that connectlion.

Under our rules as tlhey now stand; 1f the defendant chooses
to waive preliminary e xamination, nothing more 1s done. In the
Cnce there 1ls 8 provislon. 1 do not mysell pretexd to be a pro=-
ponent of 1, and T ¢ pankly do not know much about the merits
of 1t, but I think it is something that might be considered.

It would be Section 10 of the Code, Subsection 2, end 1% reads
as follows:

"Notwithstanding & walver of exsamination by the defen=
dant, the meagistrate on his own motion may, OF on the demand
of the prosecuting attorney shall, examine the wltnesses for
the state and have their testimony reduced to writing or
taken in gshorthand by & stenographer and transcribed. After
hearin; the testimony, 1f it appears that there is not prob-
able cause bto believe the defendant gullty of any offense,

the magistrate ahall order that the defendant be dis-



530

charged."

In other words, it really permits the maglstrate to go
shead with a preliminary examination, even though the defendant
chooses to walve., Tnat is Sectlon li0, Subsection 2.

mhe Chalrresn. Hay we now procesd to Rule 51(e)?

Mp. Daan. T think thst is e oretty importart rule, and
it would be helpful to have 1t read.

Mr. Wechsler., Before proceeding to this different matter,
there is one problem, it seems to me, that is very closely re-
lated to the one we Just discusged and which 1s not now covered
by rule. It 1s the question of the duty to bring an arrested
person b efore a~magistrata. There is no rule on that subject
nOoW e

You recall that we gave some attention to the guestion
whether we had jurisdictlon to formulate a rule on that matter,
the issue being whether there issyet a proceeding within the
meaning of the enabliny act and rule. After some considera~
tion of that, I think it is sufficiently arguable that il is
within our jurisdictien, and this court might so hold, to pro-
pose that in the consideration of this other phase of the sub-
ject, a rule on that subject be formulated as well.

¥r. Holtzoff. I think that arrest is part of the substan-
tive law.

The Chairman. I think it might well be cov ered.

Mr. Youngquiste. Yes, I think it should.

ywr, Dean. I think that if the court is willing to view 1t
in that light, that is the answer to 1t. If we would defend
the court by doing it, we should not do it; but when it Is

arguable, I think there is something to it.
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The Chairmen. The motion is to refer this subject to the
Rep orter for the preparatlion of a tentative rule?

Mr, Wechsler. Yes.

The Chalrman. All those who are in favor of the motlon
will say Aye; those opposed, No. The motion is carried.

#e will now go to Rule 51(e).

Wv. dobinson., Fule 5L(e) follows 51(d), which 1s "Demurrer
and certain pleas abolished; motions substituted.”

I read beginning at line Ll

"(1) Form and Content. The motion"

strike out "of defense" because we struck it out in the preced-
ing paragraph --

"__ shall be in writing signed by the defendant or by his

attorney. It shall be verified i1f it alleges matters as

being in the personal knowledge of the defendant or of his

attorney. It shall specify distinctly the ground of de-

fenss or of objection relied on and the court shall hear

no objection other than that stated in the motlon. It

shall specify &also the order or relief which the court 1is

requested to provide, cut the court shall make such order

as it comslders to be just.”

Mr. Holtzoffe. I think the clause begimning in line L9

"__ and the court shall hear no objectlon other than that

stated 1n the motion”
is too rigid. TIn the lirst place, it is not necessary.

¥r. Medalis. It departs from the normal practice, espec-
fally where you want to have a full hearing of everything the
parties want to £ Aay.

Mr. Robinson. That comes from a proposal that has been
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made or recommended to the advisory commlttee by one of the
Federal court commlttees, as I recsll. That is omne source of
14 gnd wes placed in here for that reason.

Nr. Holtzoff. I would ratner see it s tricken out infalr-
neas.

Mr. Medalie., I thiak wnat you have there ig this: You
bring the district attorney and the defendant in. The court
hears them. Something calls the court's attention to the situa-
tlon, and tae Sourt decldes that it will Lear anything that af-
focbs the supstantlal ri.nte of Lue partiez, 1 think we ought
to 8 trike 1%,

1"pre Anbinson. By consent, doas everybody feel that that
may o oub?

The Chairman. All rigut. That will go out by common con-
sent, unlesa baere 1g speclfiz objoction.

We will proceed now to (2).

ur. Dean. 1 have one other juestion on this general sub-
ject., We have specified in 51(d) that cortain pleas are
abolished. We sald that those pertlcular ploas shall be sub-
stituted by motion. Are thare other motlons, o are Wwe re=-
gtricted to these rotions listed above?

e nobinsoiie DNOe

iv. Dean. Doas (e) refer only to the motions in (d)?

The Chairmen. ©Oh, 1Oj motions in general, including the
motions which erise from the abslition of pleas. Isn't that
the genersal intent?

Nr. liedalie. Yes.

¥r. Dean. I hope thal i8 cleavw,

The Chairmen. Now, (2}.
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¥r. Robinson. "(2) Grounds. The motlon -

gtrike out "of defense" --

" _. may specify one or mOre of the following grounds of
defense, but no other legal ground of defense 1is barred
because it is not enumerated hereln: that the written
accusationwas not prepared, filed, or prosecuted ac-
cording to lawj that it does nob charge the defendarnt
with the commisslon of an offense" --

The Chairman. And the rest of 1%,

Mr. Youngquiste What does the word “prasecutod“ there

mean?

¥r. Robinson. Followed through after 1t had been filed in

court. I know that it refers to some distinet possiblllty
there.

Mr. Dean. It might be that it was not prosecuted speedily

under the constitution.

¥r. Robinson. What would be a better word than "prepared" ?
Mr. Younggulste Preparatlon of the docket.

Mr., Medalie. You mean presented to the Grand Jurye
Mre Youngauiste. The presence in the Grand Jury room of

any unauthorized persons.

Mr. Hedalle. "Obtained."”
¥r, Robinson. I do not like that. We want & better word.
Mr. Medalle. "presented.”

Mr. Robinson. No. The Grand Jury is present. Persons

who should not have been there.

Mr. doltzoff. I think "obtained" is all right. The word

"presented“ 1s a little ambiguous.

Kr., NMedalle. A1l righte.
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Mr. Dean. Why dontt you S&Y, "evidence before the Grand
Jury was not presented"?

Mr. Younggquist. Teave 1t to the Style Commi ttee.

The Chairman. All right,

Nr. Robinscn. we 88y’

"hDoeg not charge the defendant with the commission of
an offerse; that it misnames the defendant; that 1t mis~-
joins defendants or offenses; that i1t contalns allegations
which are surplusage or duplicitous or repugnant” -~
Mp, Holtzoff, I think that "surplusage"” 1s not & ground

of defense.

¥r. Medalie., We do not call it a motion of defense any
more.

Mr. Seth. We leave oub "of defense,’

Mr. McLellen. Ve agailn gtrike out the words "of defense,"
in the second line.

Mr. Robinson. We are getting everything clear of £ the
ground if we strike out everything naving to do with grounds
of defense.

Mr. Dean, A moment & £o 1 asked whether (o) applied to all
motions that might be f£1led during the course of & eriminal
proceeding. 1T 1t does, (2) should nob apply to motions for
criminal defense but should apply to all motions.

Mr. Holtzofls. Surplusage 1s not a defense.

Mr. Wechsler. May 1 ask what the purpose of this enumera-
tion 1s anyhow? AS T understand the object of the proposal, it
1s siumply vo abolish pleas and supstitute motions as & forme.
There 1s no purposse to slter the preexiabing 1aw as to what is

availa ble under plea of not cullty as adistinguished from speclial
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plea, Under those circumstances, it can all go out. If there
were some purpose to alter the preexisting definitions, then
it would be some point to retain.

Mr. Robinson. This suggestion I was going to make as soon
as I could complete the snumeration. It is up here for your
consideration whether or not the bench and bar -« particularly
the bar -- will understand just by a motion that each of these
thing,s can be ralsec. If they do, all right} it saves us that
much war K.

The Chairman. I think it would be better to put it In &
note.

ir. Jechsler. uay 1 ask, referring to the same line, if
it is the Reporter's Jjudgment ihat no attention should be
devoted to the preexisting law, except what is avails ble under
the ples of not gullty, and what requires a formal special plea
or motion? Is it your judgment that the existing law is sound?
That wiatever was aveilable under the plea of not gullty should
be taken to be available under that plea? Whatever heretofore
required the motion or special plea should now require motion?

Wr. Robluson. That is right; everything comes under
"Motiovn."

vr, Dean, ‘e had no cround of motlons, and we add no
ground of motlions?

The Chairmen, Yes. The question o surplusage was never
a matter of defense, was 1%7

¥r, Holtzoff. Adopting ir. Jeghsler's sugzestion, whiech I
think is sound, they go back to {(d), which refers to anything
that could b e raised by a plea in abatement.

The Chairman. Then, you put & note there that it goes be-
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yond those things.

Mr. Youngquist. There is a difference here, in that (a)
refers to a form of plea, whereas (e)2 refers to the objectlion
palsed by that means, so I don't think (1) is a substitute.

Mr. Holtzoff. If we strike out (2) we just leave the
existing law with the change that we ralse the point by motlion,
which we now raise in one of those other points.

Nr. Youngquist. I think it is all right. I wag just
pointing out the adistinction between the two sections.

Mr. Robinson. How should that read?

¥r, Dean., If we are going to leave the existing law as 1t
1s now and not change 1t in any respect, adding or subtractingy~
I move that (2) go out completely and that the 1tems in there
be listed, since they are in a footnote.

The Chalrmen. In & footncte only?

Mr. Dean. Yes.

The Chairman. It hasbeen moved and seconded that 51(e)2
be deleted and the observations made in our discussion be in-
cluded in the footnote to 51(e)l.

All those in favor of the motion say Ayej those opposed,
No. The motion is carried.

kr. Robinson. (3) becomes (2).

Mre Holtzoff.’ What is a counter motlon?

¥r. McLellan. I know one fellow who files them all the
time. I don't see any senas in a counter motion.

The Chairmsn. Before we go on with that, I have been ad~
vised that our lunch is ready and that we will be served in the
next room.

(At 1105 o'clock p. m. & recess Was taken until 1130

o'clock p. me of the same daye.)
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The recess having expired, the Committee reconvened at
1:3% p.m., and proceeded further as follows:

The Chairman (Arthur T. vanderbilt). Gentlemen, we will

| please come to order.

Mr. Youngquist. Mr. Chalrman, may I return to (e) (2)°

The Chairman. Yes, indeed.

Mr. Youngquist. I supported the elimination entirely of
(e) (2), but 1t oceurs to me that ve should perhaps somevhere
define the ground that the motion wvhich ve novw create 1s to
cover, and I sugegest that the Reporter consider the incluslon in
(a) of rule 51, vhereby ve abolish the demurrer and allpleas
other than guilty, not guilty, and so forth, and subatitute for
the motion, and to incorporate in that section in some form of
statement the particular kind of gefenses. thit the motions will
cover, so that he who reads the rules may know what we are trying
to accomplish.

The Chairman. Waasn't that ébout the sense of what we 4i4,
vhich was to provide 1n & nota for (e) (1), stating what these
various ones were, with the thought that if ve have perhaps
missed one, the fact that 1t wes in the note would not yeigh
against us?

Mr. Youngquist. Ve have a general statement of (4), now,
in the abolishing of pleas--any plea other than a plea of not
guilty, and so forth.

Mr. Holtzoff. well, don't we 1n effect provide that any
point that vas previously raised by a demurrer, plea in abate-
ment, and so forth, shall now be raised by motion? 1Isn't that

a specific jndication, so far as the rules are concerned? and
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then the notes will make the explanation.

Mr. Youngquist. All we say nov i1s that demurrers and all
pleas, except the three that are permitted, are abolished.

Mr. Holtzoff. No, but loek at line %7 on page 2 of this
rule.

Mr. Youngquist. Line 37? Yes, that 1is the one I am read-
ing. I am reading line 26.

Mr. Holtzoff. Doesn't that cover your point?

"2a11 matters. herstofore : ralsed > by demurrer, by
motion to quash or-to dismiss the indictment or information,
by plea in abatement, by special plea in bar or by any plea
other than the plea of not guilty, shall hereafter be as-
serted by a motion* * »

Mr. Youngquist. Walt a minute.

Mr. Holtzoff. You haven't got the samé Dpage, have you?

Mr. Youngquist. Page 2.

Mr. Holtzoff. ©Oh, yes.

Mr. Youngquist. I hadn't quite come to 37.

Mr. Holtzoff. Well, that sentence beginning on line 37, 1
think covers your point.

Mr. Youngquist. Yes, but how does that read, now? I have
that stricken out.

Mr. Holtzoff. No, that reads, nov-

"A11 matters heretofore raised by demurrer, by motion
to quash or to Aismiss the indictment or information, by
plaa 1in abatement, by spsclal plea in bar or by any plea
other than the plea of not guilty, cshall hereafter be
ssserted by motion.”

The Chairman. And striking the rest?
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Mr. Holtzoff. No, ve struck out only lines 41 and 42,

Mr. Youngquist. 1 think ve revised that, at Mr. Dean's
suggestion.

Mr. Dean. All 1 was anxious was to make 1t clear that all
other motlons were abolished.

Mr. Holtzoff. We didn't make any further changes on that.

Mr. Robinson. Lel me state what one part of the point I
think is, that Mr. Youngquist 1is getiling at., It is this: Ve
are providing‘that the defendant shall do one of two things,
as I see it. He may either plead one of these three pleas that
ve have nov made possible, guilty, not guilty, or nolo cﬁntendro,
or he may file &a motion, otherwise nameless--just & motion--
vhich would set up any other defense vhich he has,

Now, in order bo shov what that motion would include, I
nave tried to enumerate in 51 (4) and 51 (e) (2) vhat would be
involved or vwhat might be raised by the motlon.

Noy, as ve vent out of the room for lunch, Mr. Dean and Mr.
Wechsler said to me, "what do you propose to leave under the plea
of not guilty?" Well now of course that is & subject I have
tried not to get 1nto; pecause it 1is terrifically indefinite
aend rather antiquated. 1 have before me Blackstone, here,

Iv Blackstone 332, 1in whieh he goes into what a defendant may do,
and under the general j1ssue on plea of not guilty he may do

just about everything, really. There may be & plea to the
jurisdiction, there may be a demurrer to the indictment, there
may be a plea 4{n abatement, special pleas in bar--all of them
are of very limited application——and then under the plea oflnot
guilty, as Blackstone lays 1t down, a defendant can ralse just

about anything, including & good many of the points that ve
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Mr. Glueck. For instance?

Mr. Roblnson. papion o Jjust a second. Therefore, it
seems ho me 1t would be {mpossible to enumerate vhat can be
pleaded under not gullty, under this revised rule ve are trying
to set up, and also to fail to enumerate what defenses may be
raised under & rotion and yet be specific in Araving & 1line
petween vhat & defendant may raise by a plea of not guilty or
by this general motlon.

Now 1if yau:are going éi atrike oub enumerations under the
general motion, you have got to enumerate under not guilty vhat
is going to be included under 1it. That is part of the 4iffi-
culty.

Mr. Wechsler. Jim, let me ask you this: There are sone
things which are defenses vhich under present federal practice
you can raise by gspeclal plea if you want to.

Mr. Robinson. Certainly——demurrer.

Mr. Wechsler. You can ralse them by motion 1f you vanb to.

Mr. Robinson. Right.

Mr. Wechsler. or on the other hand you can walt until the
trial and raise them there. Now, 18 that option preserved to
counsel for the defense under this rule?

Mr. Robinson. As I understand,yohr”quention, you are Just
asking virtually what I vas trying to explain. I do not belleve
that your questlion could be ansvered Yes OT No, because to begin
with your question 1s rested on a very gindefinite 1line.

Mr. Wechsler. Jim, I can make it just as precise a8 8
razor blade.

Mr. Robinson. You can't do 1t, because under the present
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practice it 1s absolutely undetermined vhat can be raised, in
certain districts at any rate, on, say, demurrer.

Mr. Wechsler. Yes.

Mr. Robinson. Or certain pleas in abatement or pleas to
the jurisdiction, or whatever pleas ray be dravn. In some
places, in order to meke &n ansver to an indictment, to raise &
defense against an i{ndictment, the defense counsel will file
both a demurrer--

Mr. Wechsler. --and a motlon to quash.

Mr. Robinson. --and & motion to quash. Those two, in
several Aistricts, are f1l1ed becauss they cannot pe sure which
is needed.

Mr. Wechsler. I understand that. I will put my question
again, and I think it 18 precise. Do you mean to alter the
existing lev a8 to what must be raised in advance of trial by
some form of special pleading or motion as distinguished from
vhat the defendant at his option can raise at the trial after a
plea of not guilty? Now, if you do not mean to alter the lav
on that point--if you mean to let 1t stand so that where under
the authorities a defendant could {n advance of trial ralse
double jeopardy by ploa--didn't have to, bub could--then under
this procedure he can make & motion in advance of trial--
doesn't have to but may--if that is what you vant to do, then I
am not certaln that your language on line #0 accomplishes that
purpose.

Mr. Robinson. You can stop there. Yes, you can stop
there, because I think that what ve vant to do is just what the
ma jority of the committee vants to do-~-1is to compel the defendant

to raise it by this motion.
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Mr. Holtzoff. That is not the vay I construe the rules.

Mr. Wechsler. That is just what I want to get at, Jim.
Now, if that 1s so, you have got a very real problem.

Mr. Robinson. This is good.

Mr. Holtzoff. I construe the rule as vwe have adopted it
as merely substituting a motion for pleas in asbatemant, demurrers,
and so forth, but not makling any other change.

Mr. Wechsler. That is not the Reporter's interpretation
as just given.

Mr. Robinson. You do not have to take my interpratation.

Mr. Wechsler. I say, that is not the Reporter's interpre-
tation as Jjust given.

Mp. Holtzoff. ©No, that doesn't seem to be his Interpre-
tation.

Mr. Robinson. It is our task here to see what interpre-
tation we should take, and yvhatever one we wish to take is the
one that will be the simplest way around.

Mr. Wechsler. Right. Nov, in order to bring the matter to
a head, I move the language be in such form that the option of
defense to raise the matter in advance of trial or to wait for
the trial, the option that exists under present lavw, be retained.

Mr. Holtzoff. I second the motion.

Mr. Robinson. Now, do you think you can deal vith that
before you get to theee matters of notice, insanity, and alibl--
those matters ve are going to require?

Mr. Wechsler. Exceplt any specific modifications later made.

Mr. Robinson. Don't you think it would be well just to
complete this consideration of rule 517

Mr. Wechsler. I do nol press for the order.
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Mr. Robinson. And then consider the whole thing as the
problem that I have tried to put before you?

The Chairman. We will hold it 1n abeyance, then.

Mr. Wechsler. Certainly.

The Chairman. A11 right. Will you remind me of 1t, if I
overlook 1t?

Mr. Robinson. Line 68. Mr. Medalle vas objecting to the
vword "counter”, which therefore may go out, and maybe the rest
of it is unnecessary, "motions DY Government'.

Mr. Holtzoff. I move to strike 1it.

Mr. Robinson. Just a minute, 1et's see what Mr. Medalie
wishes.

Mr. Medalie. I do not think we need it. 1 vas going to
ask you vwhat you thought ought to come 1n under "Counter motions
by gGovernment”.

Mr. Robinson. Well, since we are setting up what, to many
at least, will be a very novel method of handling a criminal
defense, the ldea was ve might say, OT expressly state what I
suppose would be obvious, at least, to us, in this consideration
now, that the @Government 1in turn may, 1nstead of, say, demurring,
to a motion, may 1tself then fille a motlon.

Mr. Medalie. You mean 1f I file a motion--

The Chairman. Or counter affidavits?

Mr. Robinson. Or & counter affidavit.

Mr. Medalle. Vell, that {sn't & motion.

Mr. Dean. That 18 not & motion.

Mr. Robinson. Well, all right, add it.

Mr. Medalle. Because under established practice, as re-

quired by the rules, vhenever one party files an affidavit, the
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other may answer by affidavit or any other form to which it is
susceptible.

Mr. Holtzoff. Or if you are Jusi raising a question of
law, you go up and argus, and maybe you do not file anything.

The Chairman, Should not the right to file counter affi-
davits bs included as part of 1t?

Mr. Holtzoff. I think 1t is 8o obvious.

Mr. Robinson. That is just a question, whether it is
obvious to others.

Mr. Holtzoff. Well, in my opinion 1t 1s, and I move--did
you move to strike this out?

Mr. Medalie. No, I would not.

Mr. Robinson. ©Oh, you do not need a motion. Ve won't
argue about it. If you ds not want 1t, it will go out.

Mr. Medalie. 1If you think there 1s any doubt on this sub-
ject as to whether the Government has the power or has the right
to fi1le affidavits or submit other proof, put 1t in.

Mr., McLellan. Where is the provision for affidavits in
support of the motion?

Mr. Dean. There isn't any 80 far, unless it comes later.

Mr. Robinson. Oh, yes--the verification.

Mr. Medalie. That agniﬁ depends upon the form in vhich you
move. Nov we are accustomed in our district, and also in the
New York practice, when drawing up & paper, a notice of motion,
to have it signed by the attorney, stating he will move for
certain relief at a certain time and place, and he signs his
name, and it is addressed to his opponent. Then that notice of
motion also makes specific reference to what it is based on,

informing you that he has, ve will say, objection to the indictment
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proceedings neretofore had, and the affidavit of John Smith,
verified May 1, and so On and so forth.

Mr. Mclellan. I haven't got an answer to the gquestion a8
to where there is & provision for affidavits in support of
motions.

Mr. Seasongood. Line 46, "shall be verified".

Mr. Mclellan. That is only where the matters of fact are
vithin the knovwledge of the defendant.

Mr. Seasongoed. That is true.

Mr. Holtzoff. I think today they do not use that on
motions quite to the same oxtent a3 they use 1% in Kew York.

In New York, nobody makes & motion without attaching an affi-
davit to 1%, except in excepbtional circumstances, but the op-
posite 1s the practice in many districts.

Mr. Wechsler. May I ask & related question?

Mr. Robinson. Certaigly, certainly. I don't guarantee I
can answer it.

Mr ., Wechsler. Suﬁpcse under the practice & defendant makes
a motion for acquittal, on the ground of jmmunity, and in support
of the motion sets forth the facts vhich defendant believes
establish immunity. Now, that raises an 1asue of fact of the
sort previously raised by speclal plea--that previously could be
raised by apecial plea.

Now, the Government denles thosa facts, and thus an issue
of fact 18 created. Must the government flle a counter motion,
nov, which consists of denials? 1Is that what 1s substituted
for the replicaticn?

Mr. Robinson. To begin with, Rerbert, I don't understand

that your motion would be a motlon for scguittal.



546

Mr. Wechsler. What would it be?

Mr. Robinson. I was Just starting to say, 1t would seem
to me that we want that taken care of; vhether that is something
we can attain or not is another question, by dismissing the
{ndictment, dropping 1%, letting the matter be brought in be-
fore trial by motion to acquit. T assume you mean at trial?

Mr. Wechsler. Oh, no, no; in advance of trial.

Mr. Robinson. Motion to acquit, in advance of trial?

How can you have & motion to acquit 1n advance of trial?

Nr. Medalie. To dismiss.

Mr. Dession. To dismiss the indictment or quash it.

Mr. Wechsler. Motion to dismiss, or to quash.

Mr. Robinson. Yes.

Mr. Wechsler. I am simply seeking the equivalent of the
old verbiage, that is all, under this procedure. Under the
practice, you could raise thse queation of {mmunity in advance.
You get a trial on an 1gsue of fact. If you prevail, vhatever
you called the defendant's status, he is acquitted of the charge.
Now, I want to know vhat happens if an affirmative defense of
that sort is ralised. 1s there a counter ples, or an ansvering
plea, or & motion by the Govermment, creating an i{ssue? Are
we going to call that a "counter motion"?

Mr. Holtzoff. Well, paragraph 4 ansvers that.

Mr. Robinson. I vas just trying to say that, Alex. My
ansver would be, paragraph (%), Herbert, but have you read
that, to consider whether that meets your question, or how it
can be made to answver your question?

Mr. Wechsler. Certainly, but the error of paragraph (%),

1f I may say so, 13 that it presupposes tnhe creation of an
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jgsue of fact by an affirmative defense, by two moves, alone-~-
by the indictment, and by the motion. If that is vhat 18 in-
tended--that is 1o say, if there is to be no answering plea by
the Government when an affirmative defense 1s raised--then h §
simply vant to know 1%b. 1 on the other nhand it 1s contemplated
that the government will nov make 80me other move to make an
ygsue, or that the plea or that the motion vwill stand granted

on confession if the Government does nothing else, then agsin

it seems to meé Ve ought to make it clear.

Mr. Robinson. Oh, 1 can see, now. The Government has
filed an jndictment, nov, or its information?

Mr. Wechaler. Rig%t.

Mr. Robinson. Thaf is, a charge against the defendant?

Mr. Wechsler. ‘Right.

Mr. Robinson. Here comes & defendant and files a motlon
i{n vhich he sets up {mmunity, as you suggest?

Mr. Wechsler. Right.

Mr. Roblnson. Isn't that an issue?

Mr. Wechsler. It is an issue, 1f the government denies
the facts constituting the bvasis for the claim.

Mr. Youngquist. 1 would like to may that 1 think, on the
motion presented and on the facts presented in support of 1%,
that 1t must determine whether {pmunity exists.

Mr. Dean, Isn't it conceivable though on & collateral
question of that kind, that the Govermment will wish to file a
response to 1t?

Mr. Youngquist. Oh, yes; Yes, indeed. I nad assumed that
that would relate only bto facts, however, and that 1t would be

in the form of &8 responsive affidavit, the f11ing of vhich I had
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assumed wvould be permitted as a matter of course, vithout a
rule.

Mr. Holtzoff. It nas been abolished.

Mr. Mclellan. Well, you have & rule on it; as Mr. Tolman
nas already pointed out, (8) (4) covers that.

Mr. Youngquist. (8) (4)?

Mr. McLellan. It provides for the service of opposing
affidavits not 1ater than one day pefore the hearing.

Mr. Younggquist. Then ve have taken care of that?

Mr. McLellan. I should not have known it if Mr. Tolman
had not told me.

The Chairman. Now, vhat nave we done with 51 (¢) and 51
(e) and 51 (e) (3)?

Mr. Robinson. 1f I may meke & suggestion on this, Mr.
Chairwman, I think our problem here is & unit problem to the ex-
tent that we try to take 1t up as gsuch rather than piocemeal.

The Chalrman. All right. Suppose you run over all of
them. Suppose you outline the vhole thing from here on.

Mr. Robinson. At least, untll you gae some reason for
changing thatl procedure.

The Chairman. Ve will follow through. That is correct.

Mr. Robinson. Now, as I take it, lines 68-71 are designed
to meet the point at jeast in part that Mr. Wechsler mentioned.
1f the Government did wish to file someé additional motion orF
supplementary memorandum OF something of that kind, this would
expressly provide for that. Now, if ve strike that out, our
problem still is to provide for the point Mr. Vechsler raises,
I think, on that particular point.

Mr. McLellan. Why not by affidavit?
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Mr. Robinson. By affidavit?

Mr. Youngguist. Isn't that teken care of by (8) (a)?

Mr. Dean. (8) ().

Mr. ERoblnson. A1l right. You think the fillng of an affl-
davit under (8) (4) 1s sufficient?

Mr. Younggquist. Yes.

Mr. Wechsler. Suppose the motion 18 spsufficient in law,
vhich sets forth the claim of immunity, and is insufficient on
1ts face; would that be handled by affidavit?

Mr, Holtzoff. 1 think you cC&n argue that as 8 question of
lavw, just as, under the civil rules, you no longer are required
to reply to an affirmative defense, but you can raise all these
questions on the argument.

Mr. Medalie., You xnov it is not all quite so simple as
this. As Nr. Youngquist pointed out, defendant moves to dismiss
the indictment on the ground of jmmunity, and he sets forth that
he appearsd before the grand jury and vas queationcd and thereby
obtained immunity, 4n that class of cases vhere, vhen they are
questioned, unless they walve that right, they obtain immunlty.
Now, he said something about 2 grand Jury proceeding.

The case cannot be determined simply on his rapresentation,
version, or pelief as to the meaning of what happened before the
grand Jury or the questlions that were asked him. He may have
omitted some. Well, the district attorney then would have one
of two remedles. The court certainly is not vound to accept
vhat the defendsnt says. Bven if the District Attorney said
nothing, the court ought to make an inqulry, in any event.

The district attorney's opposition may be nothing more than

a request that i1f therse is & stenographer 1in the grand Jjury he
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be heard, or the transcript be taken, or that the grand Jurors

be heard. Now, he may ask the eourt toc have & jury yrial. In

other words, he may put in nothing but & denilal, without having
mueh formallly to it, and without giving all of the details.

There &re cases which a court cannot decide on affidavits.
It is gufficient toindicate generally thet the court cannot
jecide that on affidavit, and for that reason 1 assume that you
have proserved the right of triel by Jjury in matters which
formerly could be raised by plea in bar or by plea in abatement,
vhere the jury trial vas appropriate.

¥r. Robinson. That is provided.

Mr. Medalle. Now, in other words, you do not need a
counter motion.

Mr. Robinson. No.

Mr. Medslle. Any plece of paper that shows what you vant,
with that affidavit verified oOT not depending on the local
practice. In other vords, the motion 18 ansvered in vha tever
vay the opposition to the motlion cares to ansver it, in accord-
ance with the existing 10cal practice, which we do not and
should not regulate.

Mr. Robinson. And which in turn tends to show that the
Committee was clearly right in striking out (), lines 68-72-~
the effeet of yhat you said.

Mr. Youngquist. Mr. Chairman, 1 was recalling the practice
{n our State, and Mr. Tolman calls attention to rule 43 (o) of
the civil rules with respect to motions, vhich reads thus:

"When & motion 18 pased on facts not appearing of
record the court may hear the matter On affidavits pre-

sented by the respective parties, but the court mafgirect
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that the matter be heard wholly or partly on oral testimony or
on deposiﬁions."

I wonder if 1% might not be advisable in this rule relating
to motions to insert & provision of that sort. That would
clear up some of the questions that have been raised by the
members of the Committee. That would not, hovever, preclude
the trial by Jjury of issues of the xind that Mr. Medalie sug-
gests.

Mr. Longsdorf. Mr. Chairman, might I suggest & re-vwording
of that rule 51 (e) (3)?

The Chalrman. A1l right.

Mr. Longsdorf. 7o read like this. Instead of "eounter
motions by government, "opposition by Government" . Then con-
tinue:

ncounsel for the government way file or make oppos-
ition to the motion of defense; if the opposition contains
allegations of fact, 1t shall be verified.”

Mr. Holtzoff. 1 do not think that the United States
Attorney ought to ve required Lo verify by oath a pleading of
that kind.

Mr. Lougsdorf. That should stay out, too.

Mr. Medalle. He should not verify wvhat by oath?

Mr. Youngquist. Verify what?

Mr. Medalie. what should he be excused from verifying?

Mr. Holtzoff. Mr. Longsdorf{ suggestis 8 pleading verified
by the Government, setting forth natters that should ve verified
by oath.

Mr. Youngquist. vhy not?

Mr. Medalle. He was not preferring o pleadings.
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should be verified.

gituation of that kind

Mr. Medalie. surely,
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Mr. Robinson.
endant to verify in & similar situ-
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ot require the United

you 8
states attorney to verify?

ation, so why R

Mr. Holtzoff. Well, ve dqon't.
ndering 1f ve won't get

Gentlemen, 1 am WO
¢ "motions”.

The Chalrman.
gh this whole batch ©

go throu

through faster if wve
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We are taking it up
jttee healr the RepoO

guppose the Comm
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along very fast.
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the whole of the "motions", and make note of your comments,

reserve them to the end.
He reminds me that the rule as proparod vas prcptred as
f our discussions in September, and apparently ve

the result 0

are pback-tracking on 1t.

A1l right, 80 ahead, Nr. Reporter.

Mr. Robinson. (reading)
rea motion"-

The court shall hee

"(4) Hearing OF trial.
ded to get along
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the government or for good cause shown, the court postpones

the heering. 1f the motion™--

strike out "of defense".

--"pgiges an lissue of fact, a jury may be had upon

govornmant or upon the

request of the defendant or of the

couri's own motion.

"(5) -_ﬂ

Mr., Medalie. You 4id n
No, just make 8 check,

ot want us to stop you there?

Mr. Robinson. drav & 11ttle "tomb-

stona", and mark 1t.
The Chelrman. Go ahead.

Mr. Robinson. (reading)

"(5) The order or other action on & motion by the

court. If 2 motion” -~

strike out "of defense" .
n__is based on an alleged defect in the wyritten accus-

ation which can ve cured by amendment which i1t 1s within
the powver of the court to make, the court shall order the

amendment to be made and shall overrule the motion."

By way of explanation, that 18 mis joinder and other similar

matters, John, vhich you have 1isted in the American 1av Insti-~

tute Code.

Mr. Wechsler. Yes,

¥r. Robinson. 84:
"If the hearing 18 by the court and the motion is sus-

tained the court shall make such orders &8 1t considers to

be just."”
Nov, these 1ast four lines or last five lines are sketohy,
p fill in the procedurs, vhat

because I am vanting you to hel
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n the motion, oOFf if 1t
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Then that brings us

be pleaded in advance, and then ve close this rule, because as
ine required getting our chapter head-
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ing here-
nd other proceedings prcparatory to

"apraignment 8

trial, pleas, motions, and notices."
The effort nov has been to take up each one of those
things in order, the pleas, the motions, and novw the notices.

"Insanity."
American Law Institute Code.

This 18 section 235 of the

Mr. Medalle. May I suggest--

Mr. Robinson. Yes, 8ir.
-=-that in dealing vith in
a separate sub ject,

ut having to 890 over

sanity, alibi, and

Mr. Medalie.
and even two,

so forth, we can 1eave that as

and consider the rest of our saction witho

that.
Mr. Roblns

on. 1 think you are right on that, George.

All right, let us gO back.

The Chairman.
Mr. Roblnson. But just remember we 4o have these pro-
visions for defenses yhich we wish to have rajised bY notice 1in

advance of trial.
"notice" 1s one thing, & "notion" 18 anothe)

Mr. Medalle. A
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Mr. Robinson. Exactly.

The Chairmen. Now, we are talking about motions, sections
(3), (&), and (5).

Mr. Medalie. Nov, 1 understood that gection (%), without
writing language in there, -~ {1t would take too much time for us
to write what ve want to say-~-that provisions shall be made DY
subdivision (3) for the £11ing of proof or the setting forth of
the claim by the govermment in answer to those motions.

Mr. Robinson. Yes, slir.

Mr. Holtzoff. I would like to ask you this: In the civil
rules, if the defendant pleads an affirmative defense, no reply
18 required, as i1t is under the New York ¢civil code. Do ve
want--

Mr. Medalle. (interpoaing) None is required under the Nev
York civil code.

¥r. Robinson. Thatis right.

Mr. Medalie. 7You file a reply only to & counter-claim and
to other matters that are affirmative--affirmativo defenses.
Only on motions for gpecial hearings.

Mr. Holtzoff. I stand corrected. ¥ov, I vonder vhether
ve ought to make the eriminal procedure on this point more and
more complicated than the civil procedure. Should ve require
the United States attorney to file any document in response to
a motion for example raising the former jeopardy oF ipmunity?

Mr. Medalie. It is not suggestéd that he is to be required
to. He is given the right to do it.

Mr. Holtzoff. Oh, well, that is all right.

Mr. Medalie. He i not required to do anything.

Mr. Youngquist. 1 think all ve need 18 & provision giving
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the right to file counter affidavits.

Mr. Medalie. 1 once made & motion to dismiss an indict-
ment, in the County Court of Richmond, which was at Staten
Island, on the ground that the term of the court had expired,
where the grand Jury vas sti11l sitting, vefore vhom the alleged
per jury vas committed, and I made the motion. The Attorney
General came in and said, "That's pight? Out 1t went. There was
nothing for him to submit. We don't require anybody to submit
anything, put if he has anything to submit, then he submits it.

Mr. Holtzoff. No, but I am trying to say this--that if he
18 going bto deny the allegations in the motion, he should not be
required as the vasis for his denial to file a pleading.

Mr. Medalie. If he doesn't file a pleading, how in the
vorld is he going to know whether the attorney and his witnesses
and the affidavits and 80 forth have correctly informed the
court or have correctly concelved the facts?

Mr. Holtzoff. Well, hovw do you knov in the civil case
vhether the plaintirr admits the averment of affirmaetive facts?

Mr. Medalie. Those are pleadings. That 18 another thing.
That is what you were telling me.

Mr. Waite. I think the matter is 43 (e) of the civil
rules, isn't 17

Mr. Holtzoff. isn't it wvhen any matter comes up on motion,
permitting supporting affidavits, there may be counter affidavits?

Mr. Medalle. Yes.

Mr. Youngquist. And the court could take oral testimony
if he liked. 1t seems to me that is all ve need, for the purpose
of what is nov (3) hers, don't you think 80, george?

Mr. Medalie. These are not pleadings, that is.



251
21

¥r. Holtzoff. I agree with that.

The Chalrman. Is it your motion, then, that ve substitute
for this rule (e) (3) something comparable to the language of
eivil rule 43 (e)?

Mr. Youngquist. I so move.

Mr. Wechsler. 1 support 1t.

The Chairman. A1l those in favor say aye--

Mr. Longsdorf (1nterpoaing). Tnere 1s a question about
that, Mr. Chairman. Are ve gping to abolish the right of Jjury
trial on special pleas in bar?

¥r. Medalle. No, that 1is the next section.

Mr. Longsdorf. I just vanted to knov 1f we were.

Mr. Dean. I would like to suggest that in freming that
provision, vhether by using the exact language of civil rule 43

or not, that we might consider the use of the phrase "response

to the motion”.

Mr. Medalie. Yes.

Mr. Dean. I think it would cover any motion that you vant-
ed to accompany vith affidavits.

The Chairman. 1 4id not call for the No's on that motion,
yot., Those opposed, No. The motion 18 carried.

(The motion was duly AGREED 70.)

Mr. Medallie. I would like to make another suggestion.
(3) doesn't belong here, does jt? Doesn't it belong in the same
place as (1)

Mr. Robinson. The effort vas, you see, to follow along vith
the folloving procedure as far as possible.

Mr. Medalie. That is not very important.

Mr. Holtzoff. Leave that to the committee on style.
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Mr. Medalie. 1Is 1t new, there?

Mr. Dean. I would like to make a suggestion that (8) (a)
is certainly not satisfactory to cover it.

Mr. Youngquist. ¥o.

Mr. Dean, Because 1t comes under an early rule dealing
with time computations alone,

Mr. Youngquist. That is right.

Mr. Glueck. And it is only incidental.

The Chairman. That is another question for the committee
on style.

Now ve go on bto !h).

Mr. Medalie. Aren't you necessarily saying that the court

shall pass on the gquestions of lav raised by the motion, 1m-

mediately, or 1ater? That is exactly vhat the court always does.

Mr. Dean. I do not think you need it.

¥r. Robinson. Yes, the issue 18 "y mmediately"”.

Mr. Medalle. 1 think we are doing & 1ot of pious things
here that are meaningless. Rither the court vil; hear it
immediately, if he 1s an expeditious judge, or put it off, if
he feels it is too much for him, and gsend it to another Jjudge.

Mr. Roblnson. After all, George, plety has {ts place,
sometimes.

Mr. Medalle. Well, ve are accomplishing nothing. Every
judge knovs he ought to hear a motion immediately. If he
doesn't, he has aither got a good reason for it or he 1is not
attending to business. Are ve going to put in here that every
Judge shall attend to his business? That is what 1n effect ve
are saying.

Mr. Dean. I think ve should strike the first sentence.
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Mr. Holtzoff, I think ve should strike the first sentence.

Mr. Robinson, Do you think this vould be understood that
this does not change the present procedure by vhich, when &
demurrer is filed, the court says, "Well, we will hear your
argument next veek--or 10 days--or on a certain day"?

Mr. Medalie. That depends on local practice.

Mr. Robinson. This, again, is brought in from the recom-
mendation of a district court committee.

Mr. Medalie. VWhat district is that?

Mr. Robinson. That does not make it sacrosanct or anything

1ike that.
Mr. Medalie. No.

Mr. Robinson. But I Just vanted you to knov it has been
thought out by lavyers out in the districtis, and they felt there
is too much dslay novw--contrary to your "pious" assumption,
perhaps, or optimistic assumption,--and for that reason they
vanted the word put in here requiring that "immediately"” some-
thing be done.

Mr. Medalie, You mean my assumption with respect to plety.

Mr. Robinson. All right.

Mr. Waite. It is another 11lustration of the thing called

"propaganda” that they are using, isn't 1t? Again, I think 1t

is goed propaganda.
Mr. Robinson. "Emphasis", I believe the chairman sald.
Mr. Medelie. I do not think we ought to have anything in
here that is really fubile and 1s not a rule.
Mr. Holtzoff. 1 move wé strike out the first sentence.
Mr. McLellan. Second the motion.

The Chairman. Any remarks? -- It is passed, vith two
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votes in the negative.

(The motion was duly AGREED TO0. )

Mr. Medalie, The second sentence, Mr. Chairman, was de-
signed to meet a situation to which Mr. Robinson referred and
to which Mr. Wechsler referred. That is, that there exists
today a right of trial by jury of an issue raised for example
by pleas 1in bar, and it 1is not our intention, and we would not
succeed if we attemptled, to take away the right of trial by
jury, and the purpose of this provision is to see to it that 1f

either the judge or thé adistrict attorney or the defendant

' vants a trial by Jury he shall have 1t.

Mr. Youngquist. George, should hovever that not be limited
to the cases where the defendant is now entitled to & trial by
jury? Under the language of this sentence it applies to every
motion.

Mr, Dean. And should ve not specify?

Mr. Medalie. I think that is in any motion, civil or
criminal, where there 18 no constitutional right.to trial by
jury, the judge can if he chooses to, iry an issue of fact by
a jury to advise him, so that he can get the angle of the common
man on the state of facts as represented by the evidence.

Mr. Youngquist. Surely.

Mr. Medalie., Now, you 4o not need to make provision for
that, at all., Judges have that power. Now, the one thing ve
want to make sure of 1s that we have not sttempted by these rules
to abrogate the existing right, and that is all we need to put
into the rules.

Now, what ve are putting in, if this has the broad meaning,

as it undoubtedly has, 18 the provision that on all motions the
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court has the pover i4f 1t chooses to try all or any issues of
fact, all or any part of the 1ssues of fact on the motion, by
trial to a jury, and using, of course, necessarily, acecepting or
re jecting the Jury's verdict. T think 1t 1s unnecesssry.

Mr. Walte. I would 1ixe to ask a question apropos of that
statement. Suppose the defendant moves to dismiss on the ground
that there was no evidence whatsoever pefore the grand jury on
which to support the jpAictment? Thet 18 a question of fact,
obviously, but 1t 18 not a question of fact on which he has an
existing right to jury trial, vhether there was or was not
evidence befors the grand jury.

Mr. Medalie, Or any right.

Mr. waite. If I understand this last sentence correctly
i1t gives him a right to a Jury trial on such an issue of fact
as that, and I think that would be a great mistake.

Mr. Medalie. I am SOTYTY, Mr. Walte, that you chose that
exemple, because I do not bellieve that a defendant has any
right to make a motion on the basls of the grand jury evidence.

Mr. Waite. Well, he has mads 1t, in New York, and got
avay vith 1t.

Mr. Medalie. Oh, vell, in New vork they are made because
of & very peculler situation. Our Code of Criminal Procedure
expressly forbids the inspection of grand jury minutes, so the
courts worked out this doctrine--no wan may ve indicted except
on evidence--this 18 his constitutional right--except on evidence
vhich the grand jury aétually received.

If he can ciroumstantially show that the grand jury diad
not have such evidencse, as for example the affidavits of the

witnesses who appeared vefore the grand jury, then the court
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may order an {nspection of the grand jury minutes to determine
vhether he was ¢ndiected oOn insufficient evidencse, and though
prohibited by the Code of Criminal Procedure, they claim that
to that extent the provision of the code 18 vold, because 1t
takes avay from him a remedy for enforcing 2 constitutional
right to be indicted by a grand jury.

Mr. Welte. That really does not ansver my question.

Mr. Medalle. put that 1s a pecullar situation in New York.

Does it exist anyvhere else?

Mr. ﬁaite. Yes, in various gtates it has been set up.

¥r. Medalie. Nov, come to your point.

Mr. Walte. Anc the point I want to raise 18 this--That
would be & question of fact that he has raised by his motion to
dismiss. I think it vouid be a great mistake, I think ve all
agree on that, to give him a right to Jury trial on that point.

Mr. Youngquist. Yes.

Mr. Medalie. Yes.

Mr. Waite. If 1 understand this sentence correctly 1t does
give him a right to trial by jury.

Mr. Holtzoff. I do not think that ground arises in the
federal practlcs.

Mr. Younggquist. Take any other ground.

Mr. Medalle. Let us assume 1t i{s a ground in connection
with a motion as Mr. walte indicates, where the right to trial
by Jjury 1s not novw guaranteed. M. Walte says that he does not
vant the defendant to nave a jury as of right to pass on that
jssue of fact, and I agree with him completely.

Mr. Holtzoff. This 1s not a trial as of right.

Mr. Dean. This gives it to him if he asks for 1t.



a7

563

Mr. Medalie. It does?

Mr. Youngquist. If he asks for it, he gets 1t as a right.

Mr. Glueck. It may be had upon his motion.

Mr. Holtzoff. It ought to be modified.

Mr. Medalie. Well, to bring this to a head, Mr. Chairman,
I move that the only provision with respect to juries, in sub-
division (%), be one that applies only to those cases vhere a
defendant 18 now entitled by plea in bar or in abatement to a
trial by jury.

Mr., Youngquist. Second the motion.

Mr. Medalie. And that he may have 1t, on his request, on
the request of the district attorney, or by order of the judge.

Mr. Youngquist. Second the motion.

The Chairman. Is there any discussion?

Mr. Dean. I wish we could formulate the instances. This
is not going to be of much help to the practitioner. When he
gets through, he has got to go back all through it.

Mr. Medalie. The practitioner has got to know a 1ittle lawv.

Mr. Dean. I know, but the very question we have been
talking about is not so well settled as you suggest, 1f I may
suggeet it. In some jurisdictions in the federal courts you
can go in and make a plea in abatement based on the fact that
there was no competent evidence before the grand jury, and 1if
you know that one witness went in there and only one, and that
he could not have given competent avidence, you can have &
trial on that issue of fact. I had one last summer out in
8t. Louis and it lested a veek.

Mr. Youngquist, As a right?

Mr. Medalie. He is not guaranteed that, sither, The
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Constitution guarasntees no such trial as that.

Mr. Youngguist. No.

Mr. Dean. Granted; but can we specify the ones where he
does and vhere he does not have the right?

Mr. Medalie. No. I think it is enough if we wish to let
the-oourt decide on the question of what the constitutional
gusrantee is, by saying-

"i1n-those cases where by a ples other than & plea of
guilty he is entitled to a trial by jury on the 1ssues s0
raised he shall have that right”

Then what you have left is a question of constitutional law,
end we ought not to write constitutional lavw into rules of
practice.

Mr. Dean. The difficulty in specifying those cases is that
ve might go over the line into something where there is a
guarantee.

Mr. Ybungquiat.‘ Yes.

Mr. Dean. And we are not sure of the guarantee.

Mr. Medalie. Or give it where there isn't one?

Mr. Dean. Or give 1t where there isn't one.

Mr. Medalie. Yes. I think ve are safer to let it stay
just where it is guaranteed by the Constitution.

Mr. Dean. All right.

Mr. Holtzoff. The same way, under the civil rule.

Mr. Medalie. I think my motinn is understood.

The Chairman. The motion ia pending.

(The motion was duly AGREED TO.)

Mr. Medalie. And that is to be redrafted?

The Chairman. Yes, to be redrafted.
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That brings us to sectinn (5).

Mr. Wechsler. May I ask a gquestion on the last motion, Mr.
Chairman?

The Chairman. Surely.

Mr. Wechsler. Does that mean that the court is without
power to try the 1gsue before a jury in cases vhere there is
no constitutional right to jury trial?

Mr. Medalie. My ansver i that that is still a matter for
the court itself to decide for its own convenience as 1t may.

Mr. Wechsler. Yes. I just wanted to pe sure that was the
view.

Mr. Dean., It may.

Mr. Wechsler. It may?

Mr. Medalie. You do not need to say anything about 1it.

It has that power at any time.

Mr. Glueck. The verdict, hovever, would be merely advisory.

Mr. Medalie. May I give an instance 1i{ke this. A man has
been served with a subpoena, or 1t 18 claimed he has been. A
motion to punish for contempt is filed, and he claims he was not
served with the subpoena. The court could if he vanted to have
a jury trial on it, but neither party is entitled to such &
jury trigl.

Mr. Wechsler. May I say one further thing on this reso-
lution, Mr. Chairman? I am not sure this is & resl aifficulty,
put it may be vworth looking into. There may be some instances
under the existing practice where precisely the same pbint can
be raised in the defendant's discretion on motion or by plea--
by special plea in bar. If raised on motion, under the existing

practice, there would be no right to & jury trial.
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Mr. Medalie. That 18 right.

Mr. Wechsler. 1f raised by ples, under the existing prac-
tice, there would be & right to jury trial.

Mr. Medalle. That is correct, I think.

Mr. Wechsler. Now, if that is & correct statement of the
18v, think of the ailerms the court and counsel are in in de-
ciding vhether or not when raised by motion under this procedure
there 18 8 conatitutional right to jury trial.

Mr. Medslie. 1 4o not think that that can arise, because
we have taken avay from the aefendant the right by plea to get
a jury trial, 8O ¥e preserve to him the right to get that same®
jury grial vhere he asks for the same relief by motion.

Kow, hée C&n decide for himself, a8 he does nov. If he
does notb want & Jury trial, he mekes 8 motion; 1f ne does vant
a Jjury trial, he files &8 plea. We we have 1t now, he mekes &8
motion and then requests & trial by Jurdy, 1f he wants one, 80
we have fully preserved gll the rights and the cholces.

Mr. Vechsler. 1t might be that the drafting problem could
be met VY speaking of where he had & oonstitutional right to
gtrial by Jury. 1f the 1ssue were raised by plea. 1 sm not
sure that is pecessary.

Mr. Medalie. I think 1t 1s.

Mr. Wechsler. You think 1t 1a?

Mr. Medalle. Yes.

Mr. Wechsler. At any rate, that would meet the ai1fficulty.

Mr. Glueck. You mean whether the issue was formerly
raised by plea?

Mr. Wechsler. Yes.

Mr. Glueck. pefore these rules?
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Mr. Wechsler. Yes.

The Chalrran. Do Fou ~#Por that as a motlon, MP. Wechsler?

Mr. Wechsler. I think so.

Mr. Medalie. I think you and I are in agreement on this.

Mr. Wechsler. We are. It is just to get the thing clear
for the drsfting job that I ralsed the point.

Mr. Longsdorf. Do I understand this correctly? Does he
have to ask for the jury trial when he mekes a motion vhich
functions as a plea in abatement, and that he does not have it
unless he asks for 12 Or does he getb 1t whether he asks for
i1t or not on such & motion?

Mr. Medalie. As I have stated it here, he 1s to get 1t
only if he asks for 1t.

Mr. Longsdorf. A1l right.

Mr. Medalie. I do not think he has 1ost anything, because
the construction would be that he had walved it.

Mr. Robinson. Do you think ve had better state 1t,
Charlie, that he may waive the jury trial?

Mr. Longsdorf. AS long a8 we have got a vaiver of Jjury
trial in here, why not meke that waiver apply to a motion?

Mr. Medalie. It would dispose of any doubt on the subject
i{f we follow what Mr. Longsdorfl suggests. I will move to have
that adopted.

The Chairman. Will you hold that a minute? We have Mr.
Wechsler's motion, which I would like to have him read again, 1f
he will.

Mr. Wachsler. Ny motion 18 that the rvle when Tinslly
drafted make it clear that the defendant on these affirmative

motions is to have & right of jury trial in cases where formerly
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he would have had & constitutional right had the issue been
reised by speclal plea.

Mr. Medalle. T thought that was covered 1n what I sug-
gested should be in the rule, but I am willing i1t be agaln put
Ine

The Chsirman. 1t 1s merely adopted for clarification.

Mr. Wechsler. Yes.

(The motion vas duly AGREED 70.)

Tha Chalrnan. Now, Mr. Lougsdorf's motion.

Mr. Longsdorf. My motion is that the rule be 80 wvorded
that he gets & Jury trial without request, put may waive it, in
the same manner gs in a former rule provided.

Mr. Medalis. Do we nesd to 80 g¢s far as that? He can
vaive 1t at any time, can't he?

The Chalrman. He may walve it in the same manner.

Mr. Medalle. But vhy have that "manner"?

The Chairman. What is that?

Mr. Medslle. He osn waive 1%t in his motion, OT vhen the
court comes toO set it down he mAY say, 'We don't need a jury
trial.”

The Chairman. He may vwalve 1L7

Mr. 1ongsderf. Te poy walve 4t in hils motlon.

Mr. Medalle. or any other time.

Mr. Longsdorf. Yes.

Mr. Medalle. He can change nis nind.

Mr. Longsdorf. My point 18, he should bs made to walive
1t, instead of being made to request 1t.

Mr. Robinson. That has been our general policy.

Mr. Longsdorf. A1l right.
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The Chairman. You have heard the motion.

(The motion was duly AGREED T0.)

The Chairman. Now we come to (5).

Mr. Medalie., That has teen read, hasn't 149

The Chairman. That has been read-

Mr. Medalie. Now, I made some notes here. You have tvo
situations with respect to the indictment, where thare are
defects in the indictment, ang one, where the court has the
power to order an amendment. There are other defects in the
indfctment not curable by amendment.

I think it would be a serious loss if an indictment having
curable defects, but not curable by amendment, resulted in conm-
Plete Aismissal or discharge of the defendant and the discharge
of his bail. Now, I think what ocught to be done under the
second possibility is for the court to dismiss the indictment,
becduse 1t must, provide for the continuance of ball, and fix
a time for the district attorney's resubmission of the case to
the grang Jury to cure that defect by a new indictment,

Suppose he left out the vord "wilfully" and could shov that
he could supply the worg "Wllfully" by proof, he would have to
dismiss the indietment. That is a defect. Suppose there vere
the cwlssion of a Jurisdictional allegation, he forgot to say
"in the Southern District of New York."

Nr. Glueck. That ig a g8ood 1deas, I think, Mr. Chairman.

Mr. Robinson. of course, that would not be a wvritten
&ccusation that could be aured by amendment asg stated by rule 81.

Mr. Holtzorr,. No, you would have to call them over and re-
present it to the grand Jury.

Mr. Youngquist. We have a statute to that effect in
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Mr, Medalie, And we have, 1n New York,

Mr. Robinson. What 1s your proposal, George?

Mr. Medalie. That in cases vhere there is g defect which
in the opinion of the court can be supplied by prooef so that
the indictment, a correct indictment, osn be obtained, efther
by merely revriting it and getting the grand jury to vote it
a4gain, or vy resubmission, to Supply the proof to the grand
Jury so they can vote it; that though the indictment 1s dis-
missed the baii 8h211 not be discharzed, azna the time set by
the court for the resubmission of the case to the grand Jury

and the filing of o new indictment,.

Mr. Roltzorr. 1 second that motion,

The Chalrmen. Is there any discussion?

(The motion wvas duly AGREED T0, )

The Chairmsn. Are there &ny other suggestions with respect
to paragraph 5%

Hr. Holtzorr, Hr, Chalrman, 1 think that the lagt two
sentences beginning with line 84 are unnecessary, They prac-
tically say that 1f the court hears @ motion, he shall make
such orders as are Just., I think that is implied, or course,

Mr. Medalie. That is right,.

Mr. Holtzoff. I move the last two sentences be stricken
out.

Mr. Medalie. I 8econd the motion,

The Chairman. 7Is there any dlscussion?

(The motion was duly AGREED T0.)

The Chairman. Now we come to the three special defenses,

Mr. Robinson. May I ask Mr. Medalie Or any other member
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of the committse vhether you fesl now that this is a complete
treatment of this matter of the motions vhich we propose to
establish, plus the hearing?

Mr. Medalie. T think it is, and the smaij amount of home
work I shall do and that I have noted I must do is a careful
reconsideration of this, and 1f anything occurs to me, of
course, I will communicate vith you.

Mr. Dean. Mpr, Reporter, have we taken care of the problem
that was raised g little earlier about those matters whien may
be rasised by motion, and those matters which are available under
the general issye?

Mr. Robinson. I do not think 80, have ve, George?

The Chairman. That v&s something Mr. Wachsler vas to
make & motion on when ¥We came to the end, but I thought we wvere
going to hold that until ve came to the end of tnis vhole sec-
tion.

Mr. Dean. 411 right.

The Chairmean. We 8t111 have "insanity" ang "alibi", and
80 forth,

Mr. Dean., I thought we were at the end of this part of
it, but I will be very glad to wailt untiil we are through with
the "insanity" ang "glibi",

The Chairman. Let us go on with this.

Mr. Seth. May I make a Buggestion that this 1ast section
(5) w11l necessitate an amendment of 26, on that continuing
ball. The bail terminated on Judgment in the earlier one. It
ought to be corrected.

Mr. Medalie. That was "except as provided in 51," and so

forth.
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Mr. Seth. That 1s right.

Mr. Robinson. Now, (), beginning at 1ine 89 on "Notices”,
the draft on "insanity" ig just the same as 1p the American
Lav Institute Code. The two blg questions on these notices
that we have been trying to work out together have been, how
much the notices should contain-~for instance, that 1s rarticu-
larly true in the alibi notigce, vhether or not there should be
& certain place named, and whether or not there should be cert-
8in witnesses named. That does not apply to insanity partieu-
larly, but you do have this question of giving both insanity
and alibi notices ip advance.

That 1s, what shall be the effect if the defendant fails to
8ive the notice in advance of triail? Shall the ecourt then be
given the power to exclude the evidence if offered without
previous notice having been glven--that is, with broper pro-
tection, such as In lines 98-99, for good cause, for failure
to file & notice, if the defendant has made an offer, then the
evidence may be admitted; or shoulg some other method of deal-
ing with the situation be pProposed? Should another method be
devised?

The members of this Committee have of courae split st
least two vays on that. Some feel that 1t would be violating
& constitutional privilege of a defendant to exclude evidence
which he offers in his defense on the trial merely on the ground
that he had failed to 8ive sdvance notice in regard to that
evidence, say on "insanity" or on "81101". Others of the
Cormittee feel that it would not ve a breach of the constitu-
tional provision against selr—incrimination: that 1s where it

1s usually based.
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In order to get that question sguerely before us, ve have
brepared alternate drafts on the subjfect of alibi, The plan
folloved here has been this, op "insanity," that is taken from
the American Law Institute Code, vwe have copied the American Law
Institute Code exaclly. Thsn on the alibi, we have Prepared the
first alternate draft; that is, beginning at 1ine 101; sQuarely
on the basis of the Institute Code Provision on insanity, sub-
stituting matters relative to alibi in this draft at the Place
vhere matters relative to insanity were Placed in the American

Ievw Institute draft,

alivni, beginning at 1ine 112, we have prepared a draft which is
based on the present statute in Oklahoma, the only 3tate that
has such o provieion. In brief the Oklahoma provision 1s that
1f the defendant fails to give the notice of alibi in advance
of trial the court during the trial when the defendant offers
eévidence of alibi may provide a continvance or recass, during
which, then, the Government may have a chance to gheck up on
the alibt,

The edvantage of that Oklahoma draft, for your consideration,
is that 1t avoigs the constitutional difficulty that some feoel,
and at the same time, 1t takes avay from the false defense of
alibi the element of surprise, because 1t permits the trial to
be recessed on a motion of the United States attorney during
the time necessary for him to investigate the basis for the
defense,

That statute waa énacted in Oklahoma in 1935, ang this
report from a district court committee fop the Eastern District

of Oklahoma incorporates that part of their State statute, with
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Mr. Holtzoff. 7T might edd this, that 4n federal cases
the defense of insanity does not aprise nearly so frequently as
it does in state ceses, because of the different nature of the
average federal offence, and I do not think that any perticular
object would be serves by making the requirement of a notice
in advance, of insanity, and therefore I move to strike out the
requirement.

Mr. Glueck. There are meny mentally 111 people in St.
Elizabeth's, and many of them plead irresponsibility by reason
of insanity, vhich, by the vay, is the technicel--

Mr. Holtzoff. I do not see why they should he required to
8ive notice in advance.

Mr. Glusck. I would like to hear Mr. Medalie on that.
Fow, frankly, we were at a dissdvantage, ag to this. That is,
where you do not have notice. Did you have ceses where they
sprang it on you gt the last minute?

Mr. Medalie. FNo.

Mr. Glueck. With some fake experts, or something of that
sort?

Mr. Medalie, No, and the fact 1s that 1in no criminal case
that I know of, in and around New York, in the state courts,
vhere this is more likely, was a districet ettorney to my know-
ledge ever taken by surprise.

Mr. Youngquist. T have had two experiences with the in-
sanity defense in murder cases in our state court. In one, the
defense of insanity, or evidence in support of the defense of
insanity, wvas introduced at the trial. We d4id not know of it
in advance, but it happened that the evidence adduced in support

of the defense was such thet we did not find 1t necessary to
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introduce evidense against 1it, In the other, we expected that

the defense or insanity would be introduced and had two experts

ended without the defense being asserted at alil, although I

defense, but the development of the case vag such that they
found it inadvisable. I apm merely citing those experiences
without making a suggestion one wvay or the other, for the in-
formation of the Committes,

Mr. Medalie. You knov, there is one thing to be saig about
insanity in a11 criminal cases. Thers has been a 1ot of nevs-
Paper hullabaloe based on a Paucity of incidents, to the effect
that all you have to do is commit a crime and then spring a
defense of insanity, and out you go! That myth 1s utterly
false, and there is practically no record to sustain 1t,

Now, there are persons who have put in the defense of in-
sanity in crimes Commonly called "crimes of passion." You
knov 1t in advance, overybody knows 1t, The defense is a fake
and has nothing to do with insanity, It s usually a way of
telling a story otherwise irrelevant but nevertheless imown,

There is another aspect of insanity, ang that 1s, ve have

standing the court's instructions.

There is another phase of this, That 18, what heppens to
insane persons vho are acquitted on the ground of insanity, or
found ”guilty but insane”, where 1t is 8o provided by special
statute? That 1s another question altogether, but 80 far as

the element of surprise is concerned, I think éxperience indicates
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there 1s virtually no surprise., Where it is possidble that the
defendant 1is insane; that is, where 1t night be plausible to
assert that he is, the brosecutor and the law enforeing officers
know enough about the defendant to be able to anticipate that
that might be the defense, or that it might be the fact,

Mr. Youngquist, T think that 1t woulqd be convenient to
the Government to have notice of the defenss of insanity, but
I do not think it 1s essential,

Mr. Medalis, ¥o.

Mr. Holtzoff. The Department of Justice--

Mr. Medalie (intsrposing). Alex, if you don't mind. The
great trouble here 1is that there meens to be doubt as to the
federal government having the right tp make preliminary inquiries,
vhich are provided for in all state Prccedures, where & defend-
ant 1s insane. Then, after it finds he is insane, there isg
another doubt as to whether the federal government has any power
to do anything with a msn 8imply because he happens to have
been a defendant in a eriminal case,

Mr. Dean. There 1s no prlace to send hinm afterwvard?

Mr, Medalte. TWo pover fo send him,

Mr. Beasongood. You move to strike this qut?

Mr. Holtzoff, Yes.

("Question.")

The Chairman. The question 1s called for on the motion to
strike out (f) (1),

(The motion was duly AGREED TO.)

The Chairman. That leads us to the two alternative state-~
ments of the alibi rule. What is your pleasure with respect to

that,



42

279

Mr. Dean. 1In the interasts of DPlaying safe, I suggest we
take the 0Oklahoma Araft, which 8imply calls for the postpone-
ment,

Mr. Seth. Mr. Reporter, don't these alibi brovisions gen-
erally contain some provision vhereby the government shifts the
date, doss not undertake to prove the date alleged 1n the indiet-
ment?

Mr. Robinson. You will recall in our former rule we tried
to take care of that by a bill of exceptions. You will notice
in this draft ve have not mentioned bills of éxceptlions., It
18 a matter for this committee to consider, and there 1s no
8pecific provision for that., our assumption has been~-perhaps
Ve anticipated a motion to strike out, by Mr. Seth--the pover
exiatls in the court, end that the court, by pre-iprdal pProcedure
or otherwise, may be expected to restrict the State opr the
Government to the date 1t alleges in the indictment, 1If 1t
alleges some other date, of course, the statute aurelﬁ should
be applisd--or the rule,

Mr. Seth. I think ve have got to put something in there,
if this goes out to the publiec.

Mr. Robinson. Maybe so.

Kr. Seth. I we are to have this notice of alibl, we have
got to proteet the defendant against that J3~year provision,
"any time within 3 years."

Mr. Youngquist., Parden me, vhat was the number of that
rule in the first draft?

Mr. Robinson. There were two or three provisions with
regard to bills of rarticulars. There vas nothing speclifying

the trials, of course,
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Mr. Holtzoff. It seems to me we should have & provision
in whichever one of these alternatives ve select, that 1f aftepr
the notice of alibi 1= given the Government offers proof that
the crime was committed on some other date, that the defendant
then would not be bound by his notice of &1ibi and could offer
& defense of alibl 1f he vwished, without e notice.

Mr. 8eth. 4nd be given time to get his witnesses, and to
shovw a different Place. The Government is not hurt,

Mr, Holtzofr. Yes, he needs that, of course.

Mr. Robinson. I think that 1s a good idea.

Mr. Seth. Yes, I think so.

Mr. Robinson. Do you consent tec that?

Mr. Holtzoff. I think so.

I want to make a suggestion that in either of the alter-
native drafts we should not state a definite period of time.
Nov, "10 days before the trial” or "4 days before the trial™
may be all right in some districts, but may be entirely too
long in other districts vwhere a tria1l may tske place very short-
ly after the indictment.

I think ve ought to make it a reasonable time, and let the
local rules or local practice fix the exact number of days.

Mr. Glueeck., I second that.

The Chairman. You have heard that motion with respect to
the number of days' notice. All those in favor--

Mr. Youngquist. May I ask a question?

The Chairman. Yes,

Mr. Youngquist. Is that liable to give us trouble before
Congress? I am Just raising the Question,

Mr. Holtzoff. Well, certainly not the second alternative,
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Mr. Youngquist., You mean the Oklahome rule?

Mr. Holtzoff. I don't think the Oklahoma rule would ever
cause trouble before Congress,

Mr. Youngquist. No.

Mr. Holtzoff. I am not so certsin as to the fipst,
Although in prineiple I approve the rifat rule, I am going to
vote for the Oklahema rule, for that reason,

The Chairmsn. T would like to ask the men who try cases
for the Government vhether the second rule vould not be very
avkvard in prectice?

Mr, Medalle. Any rule is awkvard in practice.

The Chairman, Leaving & jury suspended or hanging for a
half a day, a day, or s week? What are they going to do--
loek up the Jury?

Mr. Medelie. Well, the juries are not ordinarily locked
up. Sometimes counsel gets sick.

The Chafrm~n. What's that$

Mr. Medalie. Somestimes counsel gets sick., I walked out
of a criminsl trial, with the prermission of the court in New
York, to come down to this bullding to argue an appesal, and I
stayed sway three deys. Nothing happened to the Jury. Nobody
vas vorried about the jury in my absence,

The Cheirman, That trusting disposition is commendable,

Mr. Holtzoff, T think Juries are 1locked up very rarely in
criminal cases,

Mr. Medslie, Very.

Mr. Dean. Very.

Mr. Medalie. The Jury 1s not likely to be locked up in

& burglsry or robvbery case.
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Mr. Seasongood. ¥Well, the jury has not been empaneled 1f
the court continues the case.

The Chalrman. Thet would be right,

Mr. Robinson. May I add one vord of explanation or addi-
tion rather to what I said a moment ago. I said that there .vas
ne compulsion under the Oklahoma statute. Mr. Longsdorf shows
me the two lines, 123-124, whieh show that the court may in 1ts
discretion--

Mr, Beasongood. Refuse to permit an alibi®

Mr. Robinson. --put the defendant on trial and refuse to
admit the introduction of evidence tending to establish such
alibi, I do not think that is the Oklahoma rule, though. That
was a decision of this district court committes.

Mr. Longsdorf. Yes.

Mr. Robinson. 80 the question becomes s 1ittle more com-
Plicated, than as I stated a moment ago., Shall the discretion
be left to the trisl Judge to say whether the trisl of the case
shell go on, in case he has a Jury there--that hk - thasksJeould
not safsly be separated or dismissed, or not dismissed, but the
case adjourned temporarily? Should the eourt have a dlszcretion
there to compel the trisil to go ahead?

Mr. Holtzoff. In the light of that last law, there isn't
any substantial difference between the two drafts,

Mr. Robinson. Well, we can straighten that out. That 1s
all I am saying now.

Mr. Holtzoff. Yes.

Mr. Robinson. 1If that former action vas taken on a basis
that there should not be even a discretionary alternative of

compulsion by the court, I would move that line 122 go out.
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Mr. Mclelilan. Then 1f you take it out, will you have
anything left except that the court Bay in its discretion, in
the absencs of the defendant's having done something, grant the
United States attorney time within which to meet the situation?

Mr. Robinson. That is about all that is left, Judge.

Mr. Dean, Nothing else.

Mr. Mclellen, Would he do 1t9

Mr. Robinson. I never heard of a court granting a continu-
&nce merely becauss an alibl defense was raised, and 1f this
rule eéxpressly recognizes that such a continuance would be proper,
wouldn't that adq a*1ittle bit to the protection of the public
generally against a8l1bis--defensges that have become so notorious
that 14 States now have provided specifically for the defense
of alibi, and most of the States put the compulsory clause in
it?

The Cheirman, Why are wve afraid of the first part of the
rule? Why do we shy away from that?

Mr. Robinson. Personally, I am not afraid of that.

Mr, Medalie. There 8re two ways in whiceh this job 1s done,
That 1s apart from the fact that I do not believe in this alibi
provision or any kind of alibi brovision, and I know it 18 not
applicable to most of the important cases tried in ths federal
court, where the indictment alleges that"baginning vith January 1
1923 and continuetsly dows ‘to the date of the filing of this
1ndictment, the defendant contriveqd devices," and so forth, and
80 forth, all over the lot, and 211 over the Southern District
of New York,

Mr. Robinson. Tt 18 not applicable in that kind of case,

of' course,
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Mr. Medalie. Not applieable?

Mr. Holtzoff. No, but vhen the increase of federal reserv-
ations there are more common-law-crime cases in the federal
courts, occurring on a federal reservation, suech as robbery.

Mr. Medalie., You 8ay there are many?

Mr. Holtzoff. Yes.

Mr. Medalie. Ever since Theodore Roosevelt tried to indict
Pulitzer for libel?

Mr. Holtzoff. No, no, you don't get many of those cases
in the Southern District of New York, but in a district 1like
Virginia, rape on the Mt. Vernon boulevard. We had a case 1like
that recently. opr a robbery on Quantico reservation.

Mr. Medalie. I know one of those cases vas defeated because
the surveyor had incorrectly stated the federal bounds,

Mr, Holtzoff, No, but I mean we have an increase in the
type of cases such as vere formerly tried in the state courts,

Mr. Medalie. A1l1 right. Let.us assume there are such
cases. All right.

Mr. Dean., Alex, you have Just convinced me, though, on
the insanity cases, that we do not have those cases, jﬁit a8
moment ago, that the federal cases are of such nature that you
do not get that kind of defense. Now, 1f we sre getting rapes
on Mt. Vernon Boulevard and homicides on federal reservations,

I think we ought to reconsider the insanity.

Mr. Holtzofr, No, because we have got the burglary and
robbery cases on federal reservations,

The Chairman. May we get a tentative vote on each of
these alternative forms, as to which one we vant?

Mr. Medalie. Before You do that, the one provides for
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compulsion of the defendant. That 1s the Oklshoma draft.

Mr. Youngjuist. It provides what?

Mr. Medalle. The defendant must give notice that he is
going to prove an ailibi.

Mr. Youngquist. Yes.

Mr. Robinson. Yes, in the alternative, discretionary with
the court.,

Mr. Medalie. In other words, these two subdivisions (2)
and (3) are alibi alternatives, providing for the defendant's
giving notice. FHe is the person who does 1it.

The Chairman, That is right.

Mr. Medalie. Now, you will have a different Nev York
statute, whioch Mr. Longsdorf said he couldn't find, because it
undertakes to get s bill of particulars. That provision was
concolved and drawn by my associate George Sylvester as s member
of a special committee of the Nev York County lavyers Assoeciation,
and the commtttee reported it to the American Bar Asaociatiqn,
and it wvas adopted by the Nev York legislature in 1935,

That provides that the distriet attorney may make a motion
in an appropriate case for a b1ll of particulars from the defend-
ant on that subject, with the consequence that if he does not
comply with the order for the bill of particulars he 1is pre-
cluded from giving proof on that subject. That was not con-
sidered, was 1t9

Mr, Robinson. That vas at our previous meeting I believe,
George. I am just trying to find what ruls that was under, I
vill get it in just a minute. Do not vait for me, though, go
right ahesad.

Mr. Medalie. I think we ought to consider, if you are going
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to have an 811ibi provision--which I shall vote against, anyhow--
but then after you have 1t, I will dedéide. I know you are all
eaten up by this clamor on alibi changes.

Mr. Robinson. Oh, not a bit, George.

Mr. Medalie. No?

Mr. Robinson. Not "eaten up."

The Chairman. Let us have this. A1l those in favor of an
alibi rule--not specifying what rule it is--will say aye, so we
can see vhere we are at,

Mr. Youngquist. To what?

The Chairman. In favor of & rule providing for alibi
notice, will say aye. The chair is in doubt.

(There vas a shov of hands, 8 ayes, 8 noes.)

Mr., Wechsler. Perhaps we could discuss that question, Mr.
Chairman. It would seem to me more important than the form of
& rule. I am opposed to it. I would like to state my reasons
at the appropriate time.

The Chairman. All right, nov is the time.

Mr. Beasongood. Well, it has failed, hasn't it--there is
to be no alidbi notice?

Mr. Wechsler. Oh, I am sorry.

Mr. 8easongood. If it is equally divided, the motion fails.

Mr. Seth. I think the question ought to be discussed where
we have an equal division 1like that.

Mr. Seasongood. All right.

Mr. Seth. I would 1like to hear the reasons against it,
nyself,

Mr. Seasongood. All right.

Mr. Wechsler. I have no passion to state my views,
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Mr. Waite. Go ahead.

The Chairman. Well, 1f it has failed, that is all there
i1s to 1t.

Mr. Robinson. I suppose the Reporfer ought not to fail to
put before you the fact that the alibi notice rule is the one
that has received the greatest support from all over the
country.

Mr. Seth. Absolutely.

Mr. Robinson, It is almost unanimously recommended by
the United States attorneys, and almost unanimously recommended
by the bar committses, who have sent a request to us. Whether
that amounts to anything, to us, of course, we ought to do 1t
vith our eyss open,

Mr, Seasongood. That ought to be reframed all through and
fixed up, Mr., Wachsler.

Mr. Robinson. The only proposal they recommended this
Committee adopt, with any greater uniformity, was the waiver of
indictment. The next was the alibi notice. They have sent us
in a long 1ist of cases in which the Government has lost a
good many thousands of dollars because of fake alibi notices
throughout the country. I just want that in the record.

Mr. Orfield. Mr. Chairman, I am going to change my
vote, and vote in favor of alibi.

Mr. Robinson. If that 1s close, we do not need much debate
about 1t,

The Chairman. That is nine. The motion for an alibi rule
has prevailed.

Mr. Mclellan. I want to say that in nine yYears, trying

criminal cases for some time, I have never seen an alibi defense
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succeed,

NMr. Glueck. Hoy many, roughly speaking, Judge, have you

had?

Mr, McLellan. I coulg not answer that; but "some."

Mr. Glueck. "Some"?

The Chairman. Somebody mentioned at the 1last meeting-.1
think 1t was Mr. Setht-about an 8libi being Pleaded and having
to send away down to Texas at an expense or $900 or $1,000 to
the Government to pull up some vitnesses--hoy many thousand
miles? Maybe 1t was Mr., Dean. Somebody brought 1t up,

Mr. Medalie. "yot guilty.” That wvas because it came aso
suddenly. They can 8pend money so lavishly; or weren't they
able to get the vitnesses?

Mr. Robinson. No, George, the facts were, the defendant
vaited until the 1ast day of the trial, about a 2~veeks! trisl,
to bring up the alibi defense, Dﬁatin MeGregor, of Houston,
Texas--that 1s one of the letters I referred to.

The Chairman, They had to get them by airplane, and all
that sort of thing?

Mr. Robinson. Other district attorneys say that 1s &
common experience and that 1t happens rrequently now,

Mr. Holtzorr, Mr. Alexander has had‘aasxujar experience.

The Chairman., Just state 1t, Mr. Alexander.

Mr. Alexander. vwe brought three vitnesses by airplane from
Californie to I11linois just two years ago in that mine bombing
suit where one defendant tried to prove an 2libi. I have hagd
cases in the lsst four years vhere we were surprised by the
defense of g11bt in the evidence, and we did not lose any of the

cases, but they were pretty close. we brought witnesses from
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St. Louis overnight in one of the cases,

Mr. Medalle. You vwon them all?

Mr. Alexander. Yes, we did not lose them.

Mr. Medalie. Yes, that has been my experience,

Mr. Alexander. But ws did have more larceny cases and
bank robbery cases and stolen property cases than ever before,
vithin the last eight or ten years.

Mr. Medalie. I want to ask Mr., Alexander a question. The
New York provision--did you follow it?--rrovides that the
District Attorney may make a motion directing the defendant in
an appropriate case to file a bill of particulars with respect
to alibi, if he has such & defense. Of course, he does not
know that he has, but in the case of bank robbery, burglary,
and 30 on, cases where you suspact that there might be an alibi
defense, you then make your motion.

Now, the reason it is put thls way in the New York statute
I would guess 1s that the average defendant in a criminal case,
even 1f he has an alibi defense, dossn't have his case properly
prepared, until the last minute. He hasn't much money with
which to get competent counsel, and he 4doesn't always get
competent counsal. The dsy bafore the trial, he has a talk
with his lawyer, who just hears the case is going on, or meets
him in the court room on the day of the trial; the district
attorney starts proving his case, and by night-fall the attorney
is Informed as to who the witnesses are to be.

I think that 1s ths normal procedure in most ordinary
criminal cases. Therefore, the defendant is not required--and
you must be fair to the defendsnt--not required to think of

doing these things which are provided for either by code or by
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statute or rule, and in those cases vwhere the district attorney
thinks it is appropriate, there i1s no difficulty in his sharply
bringing it to the attention of the defendant, as provided in
the New York statute, and requiring of him & bill of particulars.

Mr. Alexander. I think that would be satisfactory.

Mr. Medalie. And it would be fair, wouldn't 1t?

Mr. Alexander. And 1t would take care of that matter of
the date in the indictment, because you could provide that the
United States sttorney should specify the time that the offence
vas committed.

Mr. Medalie. This is the language of the New York provision
with respect to the contents of the blll of particulars:

"# % f11e a bill of particulars, which shall set forth

in detail the place or places where the defendant claims

to have been, together with the names, post-office addresses,

residences, and the places of employment of the witnesses

upon wvhom he intends to rely to establish his presence

elsevhere than at the scene of the crime at the time and

place of commission.”

Mr. Holtzoff. I do not think the defendant should in his
notice be required to disclose names.

Mr. Medalie. Well, leave that out.

Mr. Seasongood. I would like to hear Mr. Wechsler's
argument on the general proposition.

Mr. Medalie. I did want to get Mr. Alexander's view.

Mr. SQaadngood. I can see an objection to that. It
delays the trial, and if you file a bill of particulars, then
the court has to hear it, grant it, and give them time in which

to comply with it.
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Mr. Robinson. I am afraid if we leave the record in this
shape now -we do not have the whole story from MNrilAlexander.

As I recall the way he told me the account of bringing those
witnesses from California, it was only by the grsce of God and
goed luck and speedy work and the expenditure of govermment
money they were able to meet that alibi. Is that true?

Mr. Alexander. Oh, that 1s true. We had to use the long
distance. Ve had & night and a day in vhich to do 1t, and we
managed to bring three boys who vsre at the scene of a certain
affair,

Mr. Robinson. How late in the trial was it before you
knev the defense was to be alibi?

Mr. Alexander. We didn't knov it until the trial was about
over. The defense concluded the next day, and the court gave us
a recess beginning about 3 o'clock, until the next morning, in
which to produce our witnesses.

Mr, Holtzoff. George, in mail robbery cases and bank rob-
bery cases, the defense of alibi arises. You had your mind
directed to thetype of offence that involves a mail fraud or
a bank~--

Mr. Medallie (interposing). No, that's out, By agreement,
that's out. VWe are talking now of the kind of cases that are
susceptible of alibl notices and alibi particulars, I am
talking of robberies, burglaries, assasults, and murders.

The Chairman. Why shouldn't & defendant be willing to tell
vhere he was?

Mr. Seasongood. Mr. Wechsler has some vievws on it that I
would like to hear.

Mr. Robinson. I would like to hear them, toe.
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The Chairman. Al1l right.

Mr. Wechsler. The argument doesn't merit all this builda-
up. It has been made in large part by Mr. Medalie, in what he
says. I emphasize primarily the fact that in criminal prose-
cutions most defendants are not novw well represented, or will
not be well represented, or represented by counsel, at all.

It seems to me that is unavoidable, and that no matter how much
the Supreme Court, or we following in their trail, attempt to
build up the assignment of counsel, that situation will in
practice continue for the most part,

Nov, to put any burden on a defendant who may be in that
situation seems to me to be a priori unvise, particularly when

on the other side--I do not know--I may be wrong on this--but

I do not know of any serlious number of miscarriages of justice

by reason of surprise proof of alibi. There may be some expense
in consequence of it, but the Federal Government has the assist-
ance of a national investigative agency in the Federal Bureau of
Investigation. It is able instantly to be in touch with lav
snforcement officers anyvhere in the country and almost anyvhere
in the world.

It seems to me this is a terribly important fact which
distinguishes the federal situation from the state situation,
and I am not terribly concerned that in particular cases it
may have been necessary to fly witnesses from California or
Texas. The important point 1s that that can be done, and the
cost of it in financial terms is a very small item in the total
budget for the administration of federal criminal justice.

Those are my reasons in substance. I add the fact that the

vhole alibi defense and notice seem to me inapplicable to the
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great bulk of federal criminal prosecutions--a point vhich was
made--and finally I hold the vievw that reforms like alibi
notice derive their strength as much from simple contagion as
from anything else. I had occasion once to make a study of the
proposals in the field of reform of eriminal procedure, and
these few ideas vwhich asre in the standard arsenal of reform are
copied to a very considerable extent.

You get a committee together and you ask, "What shall wve
propose?” And you go to the bar association reconmendations
and the other standard sources, and it is perfectly clear what
to propose--"alibi notice," "comment on failure to testify,"”
and so on down the line--things which in my view really do not
matter in the administration of criminal justice, but they are
very significant in appralsing the veight of popular recommend-
ations such as the recommendations that have come to us from the
various local committees.

I can't belleve that this alibi situation represents a
real abuse and that there is a real problem there that needs to
be met. It seems to me it is 1liable to work a hardship in the
very cases that I confess are my special concern. Federal
oriminal lav is not administered, with the Solicitor General of
the United States representing the prosecution and John W. Davis
representing the defense. That is an unusual situation to get
that kind of litigation,

For the most part, the men are poeor, they are dragged in,
they appear without counsel or with incompetent connsel, thelir
address is the local jail and their destination is the peniten-
tiary. I think we ought to recognize then that that 1s so.

Mr. Waite, I would like to make an ansvwer if I may to one
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point of Mr. Wechsler's argument. I think you overlook one
provision in the statute. You suggest that a defendant may not
be properly represented by counsel. It has been our insistence
that he shall be, and therefore you want him to file the notice,
but the provision itself specifieidly provides that for good
reason shown the court may permit the defense to be entered
even though there was no notice, and I cannot imagine a judge
80 unreasonable as not to allov evidence to be given despite
lack of notice, but 1t turned out a man didn't have counsel,

or vas not properly represented by counsel; and on that matter,
the suggestion that surprise was not successful in the case
where the Government spends several hundred dollars in getting
its witnesses up here--that i1s not the point.

The great matter was the opportunity to investigate, The
man sets up an alibi at the last moment, it may be sound, and it
may not. If you knov it 1s not sound you can get some witnesses
up there, but if you do not have time to inveqtigato, you may
not be able to find who the witnesses are and to get them; and
then my final reaction.I must say I started listening to this
discussion without any predilection at all one way or the other,
but I feel very definitely this way. I do not know a blessed
thing about this situation, and when the attorneys throughout
the country say that it is important to have that provision put
in there, I do not like myself, out of the depth of my ignorance,
to sit up here and reject it.

Mr. Seasongoed. Is nobody disturbed by the constitutional
argument that you cannot make a fellow put on his case in ad-
vance or give notice of what his defense i1s?

Mr. Holtzoff., The constitutionality of the state statutes
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has been sustained.

Mr. Seasongood. It has been sustained?

Mr. Holtzoff. In the various States. I do not think it
has ever come before the Supreme Court of the United 3States.

Mr. Robinson. We had a full brief on that in the appendix
to the book.

Mr. Seasongood. The way the Court is going in reference to
other constitutional principles it is very doubtful whether they
would sustain that.

Mr. Holtszoff. But I do not think the constitutional pro-
visinn is invaded by this.

Mr. Youngquist. The provision against self-incrimination?

Mr. Holtzoff. No, this is not self-incrimination.

Mr. Youngquist. That is the only one I can think of.

Mr. Holtzoff. This is a question of what evidence you are
going to offer in support of your denial.

Mr. Longsdorf. Mr, Chairman, I 4o not wish to take up
time or prolong this, but I have a suggestion to make that I
think is not at all irrelevant. These rules, when we get them
into condition, are going to go out before the bar of the
United States. We have many proponents of improvements in
matters nov. The opposition won't develop until they see what
vwe have done. Maybe the demand for slibi notices will be far
outveighed by the storm of protest that will arise vhen ve send
this out over the country; and that applies to other innovations
as vell. I do not think we ought to forget that.

Mr. Youngquist., Don't you think we ought to invite those
"storms"?

Mr. 8eth. Yes.
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Mr. Youngquist., TLet's get the views. That 1s the only
vay in fact that we can I think get the views and the general
sentiment, whether for or against proposals of this sort.

Mr. Longsdorf. Then I think our draft when 1t goes out
ought to intimate in some vay that we were not in complete
agreement on this thing,

Mr. Youngquist. Oh, that would be all right.

Mr. Robinson. A1l right.

The Chairman. That would be understood. Any group of
lavyers in the United States who get a draft submitted by 17 or
18 lawyers will know without being told that it 1s not a unani-
mous product.

Mr. Medalie. Mr, Chairmen, I move the Reporter be in-
structed to prepare a subsection on alibi substantially in eon-
formity with the New York provision, section 295 (L) of the
New York Code of Criminal Procedure.

Mr. Seth. I second the motion.

The Chairman. And may I add--

Mr. Medalie. That is notvithstanding my opposition to the
vhole alibi,

The Chairman. Do I understand that he 1s to draft these
pther two in such forms as he vants to submit them for circular-
izing among the members and for a vote taken by mail, so we can
use one in our next draft?

Mr. Medalie. I do not think much of votes by mail. I
think we had better meet again.

The Chairman. We are going to meet again and have another
vote on it, but I think we ought to know substantially where we

are headed on as many of these things as we can; but I won't
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urge it if you do not wish 1t.

Mr. Medalie. If you think it ought to be done.

The Chairman. I think it might help.

(The motion vas duly AGREED TO.)

Mr. Holtzoff. T understand that motion does not exclude
these others,

The Chairman. It includes them.

Mr. Holtzoff., It includes them?

The Chairman. It includes them, in such revised form as
the Reporter may desire to submit them.

Rule 60. ﬁr. Wechsler had a general observation on the
vhole matter of motions. We go back to that.

Mr. Wechsler. I can bring my difficulty to & head 1 think
by a very simple amendment. In rule 51 on line 40, the trouble-
some vord is the word "shall".

"A11 defenses heretofore paised by demurrer, by
motion to quash or to dismiss the indictment or information,
by plea in abatement, by special plea in bar or by any
plea other than the plea of not guilty, shall hereafter be
asserted by a motion* * *"

T think that word introduces an ambiguity, though I confess
it 1s only an ambiguity, as to whether in the case of matters
which heretofore could have been raised either by such pleas
or the plea of not guilty, the defendant is required to raise
them by motion. I simply suggest that that language be recon-
sidered by the Reporter. I think that is the simplest way to
bring 1t about, to avoid that difficulty.

Mr. Robinson. Mr. Wechsler, that has been a troublesome

point for us, I agree with you, and I think that that is wvell
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taken--that is, that clause-

"or by any plea other than the Plea of not gullty”
especially, and then the word "shall", following 1t--I will be
glad to take that up with the committee on style, certainly,

Mr. Holtzoff. Wouldn't Yyour point be met, Mr. Wechsler,
if the word "shall” is changed to "may"?

Mr. Wechsler. Well, I thought 1t would, at first, but on
second thought I am not so sure that that would not involve
other difficulties. It might be construed to mean that there
is permission to use a motion. I suppese that might do 1t,

Mr. Youngquist, That probably would do it.

Mr. Dean. At least you abolish the other Pleas,

Mr. Youngquist. You abolish the other Pleas.

Mr. Wechsler. Yes, the first sentence I suppose makes the
peaceful solution,

The Chairman. The motion is, in 1line 40--

Mr. Dean. 40.

The Chairman., --to change "shall" to "may", Are there
any remarks on the motion?

(The motion was duly AGREED TO.)

The Chairman. We will now move on to rule 60.

Mr. Orfield. With respect to 1line 4--

‘The Chairman. Of rule 60%?

Mr. Orfield. Yes. I would omit the words "of the govern-~
ment", there.

Mr. Youngquist. So would I.

Mr. Orfield. It seems to me there is no real right to
vwaiver if the government has to consent to the waiver. It seems

to me 1t ought to be a right of the defendant alone.
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Mr. Holtzoff. No, I think the Government ought to have the
right to insist on & jury trial, and 1t ought not to be suf-
ficient for a defendant to vaive it, if the United States at-
torney prefers a trial by jury. I knov that jury trials are
occasionally waived now in oriminal cases, but only vhen the
United States attorney Jolns, because trial by jury is the normal
method of trying criminal cases; unless both parties are villing
to vaive i1t, I think the case should be tried by the jury.

Mr. MclLellan, That is established practice, nov, isn't 1t?

Mr. Holtzoff,., Yes. Wasn't 1t, in your court, Judge?

Mr. MclLellan. Yes. It took three to waive a jury trial--
both parties, and the court.

Mr. Holtzoff. Yes.

Mr. Burke. It is not the practice in all the state courts.

Mr. Waite. That was the decision in People versus Scorna-
vache, in Illinois. You remember the point was raised with
great vigor that the defendant had a right to be tried without
a jury if he vanted to, and the court said emphatically that
that was not true; he had 2 privilege of being tried by a Jjury,
which he could waive, but no constitution or statute in Illinois
gave him a right to be tried the way he wanted to be tried, that
that was a matter for legislation, of course. I think he ought
to have the pover to insist on being tried without & Jury, 1if
he wants to.

Mr. McLellan. I move rule 60 be adopted.

Mr. Wechsler. I support 1it.

Mr. Seasongood. I vonder yhothor we ought not to have
in there how it 1s waived, whether in writing, or on the record,

or vaived in open court, or how? It used to be you had to vaive
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in writing.

Mr. Robinson. What do you think about it, Judge?

Mr. Mclellan., Well, I think it well, lest there be any
question about it, that in practice, no matter what your rule
says, the waiver should be in vwriting and signed by the govérn-
ment, by the defendant, and the approval of such waiver endorsed
thereon and signed by the judge.

The Chairman. Shall we say, "with the approval of the
court in writing" the waiver may be made?

Mr, Boltzoff. I 4o not think it has to be in writing, if
made in open court and recorded in the minutes.

Mr. MclLellan. I had slvays felt it vas a pretty good
thing before we start a trial where the jury is waived--and ve
have a good many of them--to get the papers all signed, so that
there won't be any misunderstanding about it, and all three of
the persons concerned sign it.

Mr. Medalie. You have practiced it that way?

Mr, Mclellan. Oh, yes; and I won't start a Jjury-vaived
trial until they get the papers signed.,

Mr. Seasongoed. It is a solemn matter and there ought to
be some real evidense that 1t 1s walved. Well, that is the
motion.

Mr. Mclellan. I may be too fair about it.

Mr. Dean. I second it, if it has not been seconded.

The Chairman. What is the general practice? 1Is that the
general practice?

Mr. Medalie. I have seen cases triable by jury tried
vithout a jury, where counsel gets up and says, "I am willing

to waive a trial to the jury," and the district attorney nods
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and says "Yes," and the court says, "Well, go ahead with the
evidence."

Mr. McLellan. Without even asking the defendant, first?

Mr. Medalie. Just asking the counsel. Counsel makes the
statement.

Mr. Seasongood. vhat's the trouble with getting a little
vriting?

Mr. Medalie. They might forget to do it.

Mr. Seasongood. Oh, no; they von't.

Mr. Medalie. Kow, just & minute. pon't be impatient.
You might forget to do it. And everybody 1s satisfied., It 1s
recorded, and the trial starts. The reporter 1is present.
Counsel gets up and makes a statement that gets right on the
minutes. The district attorney says "Yes," and the court says
"3411 right." Now, suppose that happened, and you had this pro-
vision, vhat would be the net result? The trial is had, the
defendant is convicted. Two, three, four, five, or six veeks
may be spent on 1t. New counsel comes in end says "This is all
voild." I don't think it should be. They Just forgot, because
they vere treating each other 1ike gentlemen, to write & plece
of paper.

Mr. McLellan. But you seeé ve do not have stenographers.
Maybe you are going to have hereafter, but ve do not have
stenographers in most criminal cases, and that is one reason
that heretofore I have alvays wanted the thing signed and ap-
proved by the judge in writing.

Mr. Robinson. Would you have that done in connestion with
the next sentence of 60, Judge? Could there be a combination of

that provilion--that is, requiring that that writing be filed
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before the date set for trial?

Mr, McLellan. I should think so. All that I vas doing
vas to state what the practice was, in the limited time--

Mr. Robinson. What was your practice in regard to the
amount of notice before the date set for trial, of the Jury
vaiver? Was there any?

Mr. McLellan., No. The thing hes alvays transpired in my
experience that ve would be sitting with the jury, and the
lawyers would come up and say "We think this iype of case can
be better tried without a jury, vill you hear 1t?" And I usually
say "Yes," I tell them, "But we won't start until you get the
papers signed.” And they g0 and get the papers signed.

Mr. Youngquist., I think a notice might vell be required
in advance, though.

Mr. McLellan. An advisory notice?

Mr. Youngquist. Yes.

Mr. McLellan. But 1t should not cut off that kind of
thing, vhich saves 2 lot of time.

Mr. Medalie. Suppose the suggestion just comes to you at
the last minute. It can happen, and that is how things run in
trials, most of your stipulations. T am talking nov of the
busy man, the trial lawyer. He makes most of his stipulations
and agreements the very minute that the court starts trying the
case, and I think that in most instances if you are going to get
vaivers you will get them just about the time the trial starts.

Now, very often those things are discussed the night before.
In one case I tried a year and a half ago, it vas & long case,
counsel for other defendants suggested he would like to dispose

of the jury. He made the wrong guess, because we tried that
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case and there was an acquittal. I am glad wve did not take his
advice--we had a convicting judge. But that thing would not
have been decided, if I had agreed with him, until the last
minute--the very mérning of the trial, and I think that is
vhen most of the decisions are made. I do not think there
ought to be a provision for notice.

Now, the last sentence, here, is another futile aéntence.
It does not compel anything to be done or require anything to
be done. This 1s & plece of advice:

"A defendant who plans to vaive jury trial shall notify
the court® # "
Well, suppose he doesn't?
e ﬂat.hia earliest opportunity preceding the date
set for trial."
Suppose he doesn't?

Mr. Robinson. You see vhat it is, of course, Judge, as
a practical matter; that is an effort to hit a happy medium
between your position and Mr. Youngquist's--not very happy,
perhaps, but--

Mr. Medalie. Well, if we are agreed that a man has a
right to waive a jury trial, if the Govermment agrees, the very
minute that they start trying the case--

The Chairman. And the Jjudge.

Mr. Medalie. --and the judge--then what do you need this
for?

Mr. Holtzoff. As & matter of fact there is no penalty for
not giving this advance notice. It is purely hortatory.

Mr. Mclellan. No--and he won't give it until he knows who

the Judge 1is.
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Mr. Holtzoff. That is right.
The Chairmen. And maybe not until he has had a chance to
look at the jury.
Mr. Medalie. What Jury?
Pendell
ends
Darrov
3:25p
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MR. YOUNGQUIST: Take for instance in country dlstricts
you have a jury there and only one judge there. He sits perhaps
for a week or two weeks with that jury. The Govermment 1s
ready to try this case as the first ocase on the calendar. Well,
the judge is not going to let that jury loaf around &nd try this
one case. The (Government has its witnesses there, the judge
is going to put that case to the foot of the calendar, and, for
the purpose of avoiding the inconvenience and expense to which
the Govermment is put in that situation, I think it 1s a very
reasonable thing, at least, to advise the defendant by rule that
he ought to give advisory notlge.

MR. MEDALIE: I want to be agreeabls, but I have to say to
you that that 13 not the way we have done it., If the witnesses
are there, and they walve a jury trial, they turn to the jury and
say, "You may be excused until tomorrow."

You save expense to the jurors by letting them stay at their
homes while you are trying that case.

MR. YOURGQUIST: Don't you pay the jury Jjust the same ?

MR. MEDALIE: We do not pay the jury when they do not come.

MR. YOURGQUIST: In Fergus Falls, Minnesota, for instance,
the jurors are called for considerable distances. They cannot
go home,

MR. MEDALIE: | We send them home. Just as soon a&s we know
we 40 not need a jury, or ths supernumeraries, we send them home.

MR. YOUNGQUIST: Well, sometimes they may come from a dis-
tance of & hundred miles.

MR. MEDALIE: Well, most of them go home anyway at the end of
thelr day's work,

I said only advisory. I meant that 1s as far as I would go.
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MR. YOUNGQUIST: That 1s what I would suggest.

MR.MEDALIE: I 4o not like & provision in the rules that
does not have any effect.

MR. HOLTZOFF: There 1s no sanction back of it.

MR. MEDALIE: fhat is just it. And also neither the defen-
dant nor his counsel have violated any duty.

THE CHAIRMAN: May we have & motion?

MR. MEDALIE: I move that the last sentence be stricken.

MR. YOURGQUIST: Seconded.

MR. HOLPZOFF:  Seconded.

THE CHAIRMAN: Those in favor say "Ayo."

(There was & chorus of "pyes.")

THE CHAIRMAN: Opposed "No."

It seems to be carried. It is carried.

There was another suggestion of requiring that waiver to be
in writing.

MR. SETH: Mr. Chalrman, in Civil cases, &s you may remember,
the statute used to require that & walver of jury be in writing.
The books were full of cases where counsel neglected to file &
written waiver and the courts would refuse to review. The
statute was amended in the 1ast seven or eight years to be either
in writing or by record entered by the court. By providing
writing, you just lay a trap, I think. They had to amend the
Civil rule to do away with the stipulation walving jury.

MR, MC IELLAR: There is a little difference, it seems tO
me in a efiminal trial. It would not 4o any harm to have it in
writing, but, I do not fesl strongly about it.

MR. SEASONGOOD: The reason for it under the Zerbst case,

they said, "I 41dn't know we were waiving a right to tril by
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jury.”

MR. MC ILELLAR: The agreement is not signed by oounsel, it

15 signed by the defendant himself, that he 1s giving up &

eonstitutional right.

THE CEAIRMAN: There is no motion on 1t.

MR. SEASORGOOD: We might have i1t voted on so as to be &

matter of record.

THE CHAIRMAK: Then it is moved and seconded that there be

a provision inserted requiring that the waiver be in writing.

All those in favor of the motion say "Aye."

(There was & chorus of "Ayes.")
THE CHAIRMAN: Opposed, "No."

(There was & chorus of "Nays.")

THE CBAIRMAN: The Chair 4 in doubt. All in favor ralse

hands.

(Hapds were raised.)

THE CHAIxﬁAH: One, two, three, four, five, six, seven,
eight.

Opposed ?

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six.

Carried. Eight to six.

All those in favor of Rule 60 with these two amendments 38y
"Aye." |

(There was a chorus of "Ayes.")

PHE CHAIRMAN: Opposed, "No."

Carried.

Rule 61.
MR. ROBINSON: 61-A is a blank spot because of the fast that
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there is a great deal of activity now with regard to the proper
selection of panels on juries. Under this rple you have
extended comment on the situation beginning at Rule 61, Page 3.

MR. DEAN: Would this A cover the legal disqualifieation of
jurors or would the present statute whieh is now on the books
leave it to State law? What is the proposal 1in that respect?

MR. ROBINSON: Under A? There is no proposal.

MR. HOLPZOFF: That 1is just & reference,

MR. ROBINSON: Nothing to be done with it.

MR. DEAN: On legal disqualification of jury?

MR. ROBINSON: Yes. 61-B, examinatlon of jurors, the court
may permlt the defendant or his attorney, or the attorney for the
Govermment to sonduct the examination.

I presume it is not necessary to read 1t.

MR. HOLPZOFF: That is the same as the Civil rule, is it not?

MR. ROBINSON:  Yes. |

MR. BEASORGOOD; I made the same objectlon to it the last
time. You mean "and", "defendant and his attorney or attorney
for the Government"?

MR. ROBINSON: I think that should be "and".

MR. SEASORGOQD: And that line then puts some value to boinj
able to interrogate the jury.

MR. HOLPZOFF: The sentence beginning Line 12°?

MR. SEASONGOOD: Yes.

MR. DEAN: I do not think that covers it. In the provision
in that second sentence the judge who will not let you ask ques-
tions anywdy, will probably dqm the questions you 40 submit to
him, improper gquestions.

MR. HOLTZOFPF: Is there the possibility of our bringing in



609

the evils in State courts of interminable examination of Juries?

MR. SEASONGOQD: I do not think it happens very often.

MR, DEAN: VWhat B does is take away the right to examine
Jurors.

MR. MC LELLAN: It does give him the right to indicate the
questions that he wants to have put.

MR. DEAN:  Yes.

MR. HOLTZOFF: This is not the same as & Civil rule.

MR. DEANK: That 1is not the question. The people are going
to decide aome day that the eriminal rules do something.

MR. SEASONGOOGD: © It is only the questions the Judge thinks
are proper that are put.

MR. MC IELIAN: In my distriot, you hand up to the judge a
bandful of questions. He puts them to the Jury. If he is nice
about 1it, he lets you ask one or two supplemental questions.
What usually happens is, after he gets through, they say, "Will -
your Honor ask him so and s0? He lets you ask him one or two
Questions,

Of course, those examinations are unsatisfactory in the
minds of counsel but not unsatisfactory in fact.

MR. DEAN: This is one place where there is & terrific
variety of practice. Some judges will let you ask any number
of questions and in other places they won't let you ask any.

MR. MEDALIE: In my oourt they just keep sounsel as quiet
as possible. You ocannot ask & juror a Question that will warm
him up to your side. That is really the obJection to the
practice.

MR. MC LELLAN: I move the adoption of 61-B.

MR. HOLTZOFF: I second the motion.
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THE CHAIRMAN: All those in favor say "Aye."

(There was & ehorus of "rves.")

TRE CHAIRMANK: Opposed, "No."

(There was a chorus of "Rays.")

THE CHAIRMAN: Three voting in the negatlve.

MR. MEDALIE: I know it is not parliamentary when Iwte "No"
to ask for reconsideration, but may I make & remark or two about
the second sentence?

This prectically compels the court to permit counsel to do
some more questioning, does 1t not?

MR. MC LELIAN: No. That says "shall itself submit to the
respective jurors.”

MR. MEDALIE: The court may permlt the defendant's attorney =--
in the latter event -~ the attorney for the Govermment conducts
the examination or may, itself, conduct the examination.

Now, if the court conducts the examination the court shall
permit the defendant, and so forth, to examine.

MR. YOUNGQUIST: No. The last four words.

MR. MC IELLAN: It leaves it all up to the judge.

MR. MEDALIE: All right. My motion to reconsider 1s wlith-
dramwn. \

THE CEAIRMAN: C.

MR. ROBINSON: C has to do with the number of alternates.

PTHE CEAIRMAN: This we passed on the last time.

MR. ROBINSON: The only difference, the change in present
law thus provided for -- beginning Line 21 -- the defendant has
six peremptory challenges instead of under the present law it
would be ten. If there is more than one defendant, and so forth.

I think that represents the vote of the conmittee at the last
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meeting.
THE CHAIRMAN: Ve spent a lot of time on this before.

All in favor of C say "Aye."

(There was & chorus of "Ayes.")

PHE CHAIRMAN: Opposed, *"Ko."

Carried.

MR. ROBINSON: D provides for the alternate Jjurors.

MR. MEDALIE: That 1s prectically the statute, isn't 1t?

MR. DEAR: The parenthotioal material is unnecessary, isn't
ic?

MR. ROBINSON: That is my question. I put perentheses
around it to see whether or not you thought 1t should be retained.

MR. DEAN: It seems to me it 18 fully covered in Lines 42
to 50.

PHE CHAIRMAN: Do you move to strike?

MR. DEAN: I do.

MR. MEDALIE: Is that in that gtatuta?

MR. BROLTZOFF: This changes the statute in that it reguires
the alternate juror to r&maln until the verdict comes in instead
of discharging the alternate juror at the time the jury retires.

MR. DEAN: I 4o not 80 read it.

MR. MC LBELLAN: That 1s'nn good, 1is 1t? He ecannot go° in
and consider with the twelve. He has been excused from sonsldera-
tion.

THE CHAIRMAN: Ve nad a oase involving the eity commissioners
of Newark and after seven weeks' trial, one of the jurors after
deliberating & fo¥ hours developed an agute appendix and there
wasn't anything to 4o because our statute discharged the alter-

nate juror at the time it went to the jury.
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MR. MC ILELLAN: But if you change it this way, 6an you
properly change 1t so that you ¢an add & juror who was not present
at the trial?

MR. ROBINSON: That is the holding in the California ocases.

MR. MC IELLAN: You can do that ?

MR. ROBINSON: Yes., You will find it in your notes there.

THE CHAIRMAN: Take that oase 1n Connecticut that involved
the Lieutenant Governor and the Mayor of Waterbury. One of the
jurors had an appendix case. It would be a pretty serious thing
for both the state and the honest defendants if they could not
f£ind some way of ending the case.

MR. HOLTZOPP: What bothers me is the alternate juror has
pot had the benefit of the first part of the oase.

MR. MC IELLAN: He has not participated.

MR. MEDALIE: I move to strike the sentence on Lines 39 to
42.

THE CHAIRMAN: We have another motion first, if I may -- OR
the matter on 32 to 35 in parentheses.

All those in favor of striking that say "Aye."

(There was a chorus of "Ayes.")

THE CEAIRMAN: Opposed, "No."

Carried.

¥hat was the second motion?

MR. MEDALIE: That the lines 39 to 42 be strioken.

MR. LONGSDORF: I would like to be heard on that.

THEE CEAIRMAN: You may.

MR. LONGSDORF: That precise question arose I1n California,
or the California law was considered in that precise statute,

and the statute was sustalined.
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The sonclusion of the court was that when the alternate
juror was substituted after deliberations had begun but before
they were concluded, that the verdict yrepresented a verdict of
twelve jurors and there was no constitutional denial of the jury
of twelve.

THE CHAIRMAN: Just 1ike a man going in & foot-ball sorimmage.

MR. LONGSDORF: Bxaotly.

MR. MEDALIE: May I esk, Mr, Longsdorf, whether that was &
case that arose on that precise situation?

MR. LOWGSDORF:  Yes.

MR. HOLPZOPF: 1 am geing to vote for Mr. Medalie's motlon.

I think, as a matter of record, I ought toO atate that We have had
gorrespondence uith Judge Ben Harrison of the gouthern District
of California who strongly urges the proposal that is now in the
rules.

MR. DEAN: Juige Hart in New Jersey had a case that lasted
four months in whieh he used up his altermate jurors and they
peturned & verdict but hed to re-try it.

THE CBAIRMAN: That 1s the case I am speaking of.

NR. SBASONGOUD: I thought the objection was to the words
"4hall remain in the custody of the Marshal."  Why should you do
that? Why should he not be dischargodf

MR. ROBINSON: The California case that you have, Rule 61,
Page 4, in your comment , that the alternates may not retire with
the principal jury and sit passively in the oase. They must be
then in the custody of the marshal rether than with the jury
because the view of the Supreme Court of California was that 1f
you héve twelve men gerving as a jury at each moment of the trial,

you have the constitutional twelve man jury.
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MR. YOURGQUIST: That motion also goes to the next follow-
ing sentence which provides that the alternate juror may take
the place of a juror discharged for illneas at any time.

MR. ROBINSON: The argument that you men, several of you,

made in the committee when we adopted this proposal at the

September meetlng, was to the effect that the present rule,

both the present Federal statute and the p?esent Civil rule 47-B,
by providing for the discharge and dismissal of the alternate
jurors just at the time the case is submitted to the jury and
before they begin their delibverations really throws awaythe
advantage of the alternate juror at the mnst eritical time of
all.

That was the argument before.

MR. HOLTZOFP: I em in hearty simpathy with this proposal &s
it now stands but I cannot get away from the fact that the alter-
nate juror under those ciroumstances would not hear all of the
deliberations in the jury room.

THE CHAIRMAN: What of 1t?

ME. MC LELLAN: That he has not participated in it.

THE CHAIRMAN: In many trials one figure of the tvclve 1is to
be added up and then divided by twelve. I do not know just how

they carry on in oriminal trials. Well, you have the motion to

‘strike sentence 39 to 42.

All in favor of the motion say "Aye."
Opposed, "No."

(There was & chorus of "Kays.")

MR. MEDALIE: Ve lost.

THE CHAIRMAN: Did we? The motion is lost.

Are there any other suggestions?
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MR. SEASONGOOD: T think it is for the conmittee on style
to consider whether it would not be better to say, "Shall remain
subject to ¢all" rather than putting in in the custody of the
marshal.

THE CHAIRMAN: That will go to the committee.

Ave you ready for the motion on 8ection D?  All those in
favor say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

Rule 70.
MR. ROBINSON: I would like to suggest, Mr. Chairman, that

this Chapter VII on mrial i3 concerned mainly with evidence,
and in the interest of time, I would suggest that we not spend
any time in discussing it at this time.

In other words, 1 am suggesting that the whole problem of
evidence and the extent to which we, in these oriminal rules,
should provide for evldence 1s in a state of great uncertalnty,
dus partly tothe fact that the American law Institute 1s now
enznga& in drafting what eould be called & "Model Coe of Evidence
I talked to Mr. Morgen, the Araftsman, in Chieago two weeks &gO.
‘He told me then that he expects to submlt his final draft of
that code to the American Law Institute at its meetlng this
spring, and 1 assume that we all feel 1t would be rather wise
for us to defer, so far as possible, eonsideration of the subject
of evidence until that time. It is merely my suggestion. Ir
you wish to go into each of thess rules that have been proposed,
just sketehing in certain portions of the chapter, of sourse,

we would be pleased to have your visus, because it has been a
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very difficult question.

THE CEAIRMAN: 8o that we skip through to 707

MR. ROBINSON: Well, 72 -- I wonder if Mr. Tolman agrees with
me on that? That was asigned to him,

THE CHAIRMAN: If there is no nbjestinn we will skip 70 and
71 tentatively. 411 right, Mr. Tolman. 72,

MR. TOIMAT: I have no fseling of any difference in Civil and
Criminal cases.

THE CHAIRMAN: This follows the Clvil rule?

MR. TOIMAR: This follows the Civil rule.

THE CHAIRMAN: Any suggestions?

MR. LONGSDORF: 1In ILine 12, I think it should be speclified
that the officer making the certificate should be the custodian
of the record certiflied. |

MR. MEDALIE: Did you skip 717

THE CEAIRMAN: We skilpped it temporarily.

MR, HOLTZCFF: I think this rule should be exeactly the same
a8 the Civil rule so there should not be two different rules
as to authentieating the documents.

MR. LONGSDORF: You may be right about that,

MR, HOLTZOFF: I move we adopt 72.

MR. YOUNGQUIST: Seconded.

MR. MEDALIE: May I make a remark about these rules on
evidence?

THE CHAIRMAN: Certalnly.

MR. MEDALIE: The New York ruleprovides the rule in eriminal
cases shall be the same as the Civil rule unless where speoially
modified. I think that 1s a pretty good rule and I think we

ought to do 1t.
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MR. HOLTZOFF: We cannot say that because the rule in Civil
cases 1s that such evidence shall be admissible as is admissible
either under the State or under +hs Federal rule, whichever is
more liberal. Now, if we adopt that rule for aiminal cases, we
get in great dirficulty because of the rule excluding 1llegslly ‘
obtained evidence in the Federal courts.

THE CHAIRMAN: Rule 73.

MR, MC LELLAN: Have we adopted 72°%

#HE CHAIRMAN: All those in favor of Rule 72, say "Aye."

(There was & chorus of"Ayes.")

THE CHAIRMAN: Opposed, "No."

MR. MEDALIE: ¥o. Because I am opposed to the rules of
evidence --

PTHE CHAIRMAN: This is a pule for authentisating documents.

MR. MEDALIE: I do not know why we should have & separate
rule in oriminal cases.

THE CHAIRMAN:  Rule 73.

MR. ROBINSOR: Mr. Holtzoff has that rule.

MR. HOLPZOFF: I drafted this rule pursuant to the directions
of the committee at its September meeting. I think the recent
Supreme Court cases that passed on the validity of the Civil rule
by vote of 5 to 4 upheld the validity.

I must confess that I Arafted this rule becauss the committee
so directed. I have & grest deal of misgiving about it, and
for that reason, I amended the second paregréeph.

"No such orderall be made if the dsefendant interposes an
objection on the ground that the propossd examination may tend
to incriminate him. Ko such order shall be made in respect to

any defendant who 1g not represented by counsel."
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Psrsonally, I think there ought n~t to be any rule on this

subject.

MR. ROBINSON: I would rather not have any rules than héve
those lines 6, 7, and 8.

MR. MC IBLLAK: I move Rule 735 be omitted.

MR. HOLFZOFP: I second the motion,

MR. WECHSIER: May I aszk what the present law 1s?

MR. HOLTZOFF: There 1s no rule.

MR. WECHSIER: Does that mean that thers eannot be any
examination?

MR. HOLFZOFF: I do not think there can be.

MR. ROBINBON: Oh, yes. There can be physical exaninations.

MR. MEDALIE: The FBI can examine him before he is arraigned
before & Magistrate. The FBI can examine him physically before
he gets into eourt.

MR. MC LELLAN: You are talking about Civil rules of oriminal
procedure. I move that be omitted.

THE CHAIRMAN: All those in favor say "Aye."

(There was a ohorus of "Ayves. .

THE CHAIRMAN: Opposed, "No."

Carried.

Rule 74.

MR. HOIPZOPF: Well, now, this is "Motion for Directed
verdiet." A is the same as the Civil rule., It expre=sly
provides that by moving for dlrected verdist at the eloses of the
prosecutlion's case the defendant dces not move or walve the right
to offer evidence 1f the motion is denled as he does today in
certaln states.

And I also changed the phraseology of the last sentence so
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&8 to make it olear that although a motion for a directed verdict
must state specific grounds, failure to make such motion and
state the grounds therein does not deprive the sourt of the
right to direot a verdict of acquittal if the evidence plainly
fails to sustain the charge set forth in the acousation.

MR. MC IELIAN: Why not strike outthe word "plainij"?

MR. HOLTZOFF: I think it should be stricken out.

THE CHAIRMAN: By oonsent that will be done.

MR.HOLTZOFF: I move we adopt 74-A,

MR. SEASONGOOD: The rule now is, as I understand it, that
if you make a motion at the clogse of the plaintiffts evidence
and offer evidence, you waive your motion, You ean renew the
motion at the end of all the evidence; that is, you can make
another motion at the end of all the evidence, but you waive the
motion if you offer evidence.

MR. SETH: That is right,

MR. SEAS0NGO0D: Now, do you mean that we are continuing
this way? I mean you waive your motion for dirested verdiot
after the Govermment's evidence is slosed, by offering evidence?

MR. HOLTZOFF: 8o far, it seems to me that if later on in
the case additional evidence is adduced which makes out & prima
facle case for the Govermment, certainly defendants ought not to
be allowed to insist that the sourt should have directed verdict
at an earlier stage of the oase merely because the evidence is
developed later. That 13 the present law.

MR, SEASONGOMD: I am just reising the point if you want to
oontinue the existing law, have you whived that motion?

MR. HOLTZOPF: You do not waive the motion except so far as

the evidence of the defendant may be ==
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MR. DEAN: I think you will find the cases are the other
way. That you walve that motion.

MR. HOLTZOFF: Oh, yes, you walve that motion,

MR. DEAN: You renew at the close of the case.

MR. BOLTZOFP: Yes.

MR. MC IELLAN: But the matter 1s raised after the evidence
is produced on both sides.

THE CHAIRMAN: All those in favor of 74-A say “Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

B.

MR. HOLTPZOFF: Now, B, in substance, although not in phrase-
ology, is the same as the sorresponding Civil rule. It preaerves
the form of & verdict non obstante veredieto, but it does it
in a 4ifferent form,

That was done as & result of the Beptember meeting, a point
that was then raised by Judge Crane, I belileve. It provides
that the judge may submit the case to the jury subject to a
motion to direct & verdist, and may direct & verdict for the
defendant even after the jury comes in, or after it agrees, if
it does agree. Then 1t provides that if a motion is denied and
thecase is submitted to the jury, the motion for directed verdiot
may be renewed afterwards and oconsidered as though mede and
determined prior to the time of the jury's retiring. That is
in effect a motlion for judgment non obstante veredicto.

MR. MC IELLAN: Do you think it is desirable to give the

Judge, under those circumtances, the right to order a new trial,

or diresct the judgment?
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MR. HOLTZOFF: Well, I oan see new sides to that. That
particular polnt isocontained in the Civil rules. You know under
the Civil rules, under those oiroumstances, the judge oan do
either one or the other. He is not obliged to direct a verdlot.

MR. ROBINSON: Isn't this a scheme to let & weak judge let
the oase go to the jury, and, if the jury does not do what he
thinks they should have done, at a belated hour, do what he
should have done all the time ?

MR. MEDALIE: It can work that wey and sometimes 1t does.

MR. ROBINSON: What is the opposite of that?

MR. MEDALIE: This is what happens. If a judge 1s in
doubt as to what are the faots that constitute & orime or make
out a cass for damages, as the case may be, &and he grants &
motion for & directed verdiot, -- well, in & Civil case, you get
this situﬁtions if he 1s wrong, theﬁ 1f it goes up &nd the Jury
has not given a verdist, you must have another trisl. If there
has been a verdict and it goes up and he is wrong, why, then, of
course, 1t can be set aside.

In other words, there 1s & saving of time in Civil cases.

In oriminal cases, that reason does not appiy.

MR. HOLPZOPF:  There is apother reason in additlon to the
one mentioned, Mr. Chairman. Under the existing prasctice, if
the judge, after further eonsideration, reaches the consclusion
today that he should not have let the case go to the jury, the
only thing he ean de¢ today is to grant a new trial, because it
is too late to direct a verdiot; whereas, under thls plan, the
judge can reopen the judgment and without having to direet &
new trial, he can direct the verdict that he feels he should

nave directed before the jury retired.
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It seems to me, too, that that is nothing but the judgment
non obstante veredicto of the common law and I think it 1s a
desirable implement.

MR, LONGSDORF: Mr. Chaimman, there is a reason that has
not been mentioned. Congress, some years 8gO, enacted a law
giving the Govermment the right to appeal on eriminal cases where
constitutional cases wWers involved. Congress was & bit stingy
about that, That law was designed to provide a method of re-
view which would be advisory in future cases, so at least I
undgrntand. That law also contalns & provision that such an
appeal cannot be taken if the ascused has been put in jeopardy.

Yow, when you let him go on trial, the trial begins, he is
in jeopardy. If you make a motion for directed verdlct amd
reserve decision on-1t, it also goes to verdict and you complete-
ly frustrate the Govermment's right of appeal. And that 1is
preélaely what happened, 8s I understand it, in those Wisconsin
011 eases; and I also understand there was & good deal of protest
in high places about the pred icament the Government was put into.

I do not think we ought to render that law giving the Govern-
ment the right of appeal abortive.

MR. DEAN: Houw eould they appeal at that proint?

MR. LONGSDORF: They did zpeal on the ground they hsd no
right to enter a verdlot after the jury returned a verdiet of
aocquittal, and the jury verdict stood.

MR. HOLTZOFF: It seems to me this procedure gives the trial
judge &an opportunity if he wants to first deliberate, which he
does not always have time for 1f the question is at all complicate
where there is & jury sltting and Le has to declde with econslder-

able promptness whetber the case should go to the jury; and 1t
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also gives him an opportunity to sorrect an error if he feels
ne made one in denying the directed verdlct in the first instance.

Now, it does not pub the Government in any Worse position
than it is today on asquittal. The Goverrment ean appeal, anmd
from that stapdpoint, 1t is immaterial whether it was directed
pefore or after verdict.

MR. LONGSDORF:  But if the trial eourt rules the other WAY,
the right of appeal 1s left to the defendant but it 13 not left
to the Govermment.

MR, HOLPZOFF: That is not changed by thb is rule.

MR. MC LELLAN: Apd it helps the judge, weak though W
may oall him, inve ocase where he ought to have directed the
verdiet and 4id not; the jury acquits; and nobody ever knows
anything about hils mistake.

THE CEAIRMAN: BSuppose the jury sequits, end he says, "I
made 8 mistake and 1 have not been fair to this defendant ," apd
he reverses hiuaelf'?

MR, MC LELLAN: He orders & verdiet of aequittal?

THE CHAIRMAN: ves. Does that improve the sdministretion
of 3ust16aé

MR. DEAN: 1f he had the power to 4o 1t bvefore, and if he
made & mistake, he should correct it.

MR. HOLTZOFF: I think it would provide an opportunity fer
sorrection of errore.

MR. ROBINSOR: In the Thurman Arpold report, what is it he
protested ao pitterly against?

MR. HOLTZOFF: Well, of course, he 4s a party litigent who
exercises --

MR, MEDALIE: Go on.
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MR. SEASONGOOD: Mr. Chaimman, I think with the Supreme
Court having divided so sharply on this issue, -- I do not
know whether it is deeorcus for us to undertake to do this
thing. The judge reserved decislion, refused to direct an
aocquittal, the jury oonvieted, and then he entered a verdict of
asquittal, and the Govermment took exeeptions and claimed he
had no right to do that, and the eourt divided four to four,
I think, an even number.

MR. YOUNGQUIST: The Question was whether it eould be done
under the law as it then stood.

MR. Dlgkm That is the question.

HR.-I@E!GQBI&?: We now have the gquestion whether that should
be the law, and I think it should.

MR. HOLPZOFF: We oan draw the conclusion from that, that
the Supreme Court believes in thiz type of practice.

THE CHAIRMAN: Are you ready for the vote on 74=B? All
those in favor of the motion say "Aye."

(There was a ehorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried - B.

MR. WECHBIER: Mr. Chairman, before you go to 75, may I ask
one question that relates to 74, generally?

TEE CHAIRMAN: Certainly.

MR. WECHSIER: It always seems to me that these requirements
which relate to motions that mean nothing where the defendant
is well represented, mean something osccasionally in the case
where the defendant is not well represented. Every yoar the
Department of Justice in opposing petitions for certiorari makes

the point that motions were not renewed at the appropriate time.
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This rule in T4-A seeks to meet thatl situstion to some
extent by reiterating the rule that the trial eourt has the
right to airect 1if the evidence plainly fails to support the
charge.

MR. HOLBPZOFF: ZThe word "plainly" is out now.

MR. WECHSLER: That was stricken?

MR. ROLRZOF¥F: Yes.

MR. WECHSLER: I was just wondering whether it might be help~-
ed if we put it in these terms, that at the end of the prosecu-
tion's oase, the tpial eourt shall consider whether a case has
been made, whether there 1s & case for the Jury, gtated in terns
of the time when those guestions shall be determined, whether
or not the motion is made, if that is what this means. Ian
pot sure that the rule in 74-A means the court is under the duty.
1t is likely to pe argued that it i3 a power of court rather
than an obligation. Therefore, I suggest for & sonsideration
of the Report,ér, eonsideraetion here, & rpimft in terms of
automatic consideration of the guestions at the appropriate time.

PHE CHATRMAN: Any comments, Mr. Holtzoff?

MR. HOLTZOFF: This 18 Just & suggestion for consideration
by the Reporter.

MR. WECHSLER: I shall put 1t in the form of & motion at the
pext meeting.

PHE CHAIRMAR: ¥What is that?

MR. WECHSLER: I suppose 1 should, apd I might put it as @
motion now.

THE CHAIRMARN: Will you make the noti.onl?

MR, WRORSIER: I do 80 move.

MR. SEASORGOOD: Seconded.
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PHE CHAIRMAN: All those in favor say "Aye."

(There was & ehorus of "Ayes.")

MR. SEASONGOOD: That is, that the Reporter shall consider
it.

TRE CEAIRMAN: Yes. Opposed, "Fo."

Carried.

Rule 75.

MR. HOLTZOFF: Rule 75 is prectically the same as the
corresponding Civil rule with exception of & change that was made
on Mr. Medalie's motion at the last meeting of the committee.
"at the close of the evidenoce or &s soon thereafter as the
gourt may direct."”

The Civil rule was a little tighter as to the time when
instructions should be submitted, or requested, rather. It re-
quired at the close of the evidence, or such previous time as
the court may direct.

MR. YOUNGQUIST: Sueh earlier time.

MR. HOLPZOFF: Such earlier time.

MR. MC LELLAN: Before you pass on the whole thing -- "sueb
time as the court reasonably dipects.” I would not give the
court the power to order or direet the filing of requests or
presentation of requests before the evidence 1s completed.

MR. DEAR: I move it be stricken.

MR. MEDALIE: Seconded.

MR. HOLTZOFF: Now it reads " at the close of the evidence
or as soon thereafter."

MR. MC IELLAN: Or at such earlier time as the court directs.
Those are the words.

MR. ROLRZOFF: Phat is in the Civil rules.
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MR. YOUNGQUIST: He is referring to the origimal 75. You
are referring to the Alternate 75, are you not?

MR, HOLTZOPF: I see.

MR. YOUNGQUIST: You will find the Alternate Rule, Judge
Melellan, omits that language.

MR, MC IELLAN: Oh, good.

MR. STRINE: There 1s a difference &lso in the third sent-
ence.

MR. ROBINSOR: You might explain that, Mr, Strine.

MR. STRINE: The first rule is exastly the same as the
Civil rule exsept for the words Mr. Holtzoff Just referred to,
"or as soon thereafter as the court may direct."

This Alternate Rule is about the same except for the sentence
starting at Line 6. The phraseology of that sentence is a
little less peremptory than the Civil rule, and our first rule,
in order to make it elear that the Appellate Court ocan consider
& plain error even though 1t was not excepted to --

MR. WECHSLER: Are you rerhfring to the sentence at Lines 8
to 11, Mr. 3trine?

MR. HOLTZOFF: Are you speaking of the Alternate Rule, Mr.
S8trine?

MR. STRINE: Yoo,

THE CHAIRMAR:  Why shouldn't we adopt the first rule =-
striking out in Lines 2 and 3, "or at such earlier time during
the trial as the court reasonably directs"?

MR. MC IELIAN: May I say just one word? I would like the

rule better if it were that "at the olose of the evidence unless

further time is granted by the court."
I think that 1s better.



6es8

MR. MEDALIE: Muoch better. Much better. "Unless further
time is grented.”

THE CHAIRMAN: By thevoourt.

MR. MEDALIE: Who else e¢an grant 1t?

THE CHAIRMAN: I take it, it is accepted.

MR. WECHSLER: There 1s another issue, Mr. Chairman. There
l1s an issue on the sentence upon whisch the Alternate Rule 4differs
that I would like to have oconsidered.

MR. HOLTZOFF: It omits the sentence about assigment of
error, but I will say this, the first sentence provides, "No
party shall assign &8s error the failure to give imstrustions
unless exception is taken."”

That will not confliet with the rules of the Cirouit Court
of Appeals. This is merely tothe effect that & party has no
legal right to assign error. It does not conflict with the
discretionary power of the Cirouit Court of Appeals.

MR. WECHSLER: I think 1t ought to go out, anyhow. It seems
to me, as I recollect, that there 1s a general duty defined in
an earlier rule, the number of which I do not remember, to object.
That general duty applies with respect to the c¢harge as well as
to other matters.

MR. HOLTZOFF: TNo, there 1s no rule setting forth the duty
to object. I am wondering if you are not thinking about the
rule which abolishes exaeptions.

THE CHAIRMAN: Just abolishes the taking of exceptions.

MR. WECHSIER: Well, by implication the objeotion is required.
And singce the objection 1s generally required, I do not see any
reason for legislating specially on this point. As a matter of

fact, it does not seem to me to be wight that if there is a plain
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error in the charge, the Plaintiff should not be permitted to
assign the error. It does not make for sound practice, in my
mind. ‘The proper rule is the rule of plain error; that is,
that the judge ought not reasonably to make, even if it 1s not
oalled to his attention.

MR. YOUNGQUIST: Does not the Alternate Rule take care of
those things?

MR.WECHSLER; Yes.

MR. HOL®ZOPP: I am wondering if the sonclusien that you
&re arguing might not give opportunity to astute ocounsel to
gamble with the verdiet?

MR. MEDALIE: Astute ¢ounsel never did that. These things
only arise when counsel is not astute. Astute ecounsel takes no
chanees there, and if he overlooks anything he knows it is not
worth wasting time on and hn-nanta the sourt's attention concent-
reted on things he wants attention on.

MR. SEASONGOOD: There has been language in Appellate
opinions in which they 8y give reasons why, because they say ir
you do objeet, the eourts might make the oorrections. They do
make that point because they say the eocurt might have corrected
the mistake ir you had ecalled it to its attention,

MR. MEDALIE; In that Gonnection, giving the ground of the
objeetion is introducing a very new practice. I would like the
Chaimaan to follow this, because he has had plenty of experience.

Now, we have put in here -- take the seocond Alternate - the
Alternate that I am looking at now. We dia not use the word
"exception," we used the word "objection.”

The prectice today in order to reise a point with respect

to instruetions, either an a4d41itiinal request to charge or a
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specific instruction made by the court, is to say, "I except
to your Honor's failure to charge as requested in Xo. 23," or,
"I oxeop::xhnt portion of the charge in whish your Honmor tells
the jury so and so." That 1s the exception and that oalls
the error to the Court's attentlon.

The present practice does not permit you to stop and argue
the point and gilve your grounds.

MR. YOUNGQUIST: On the exeoptionf

MR. MEDALIR: Yes. Or on the objeatlion.

Fow, here you provide that first, the time shall be taken
up in expounding what you now call an objection and which hereto-
fore has been ocalled an exception.

Now, without making much point about the words, the courts
4o not want you to argue those points in sonnection with exceptions,

THE éﬂAIRﬂANz We have in New Jersey just the oppoaite rule.
If we take an exeeption to the eourt's refusal to charge as
requested by eounsel and do not state briefly the grounds for the
objeetion, the objestion 1s worthless. The point is not to argue
but to give the court a distinot notice of what you are trying
to 40 apd unless you do that, our eourts sey it is of no value.

MR. MEDALIE: They do not let us do that in our district.

MR. HOLTZOFM: Your court is an exeeption.

THE CEAIRMAN: What is your rule?

MR. SEASONGOOD: 'That 1s the Federal rule, generally. They
won't pay any attentlonto an exeoption.

MR. YOUNGQUIAT: May lask, Mr. Chairman, if the Civil rule
‘departs from the oriminal rule in that respect?

THE CEAIRMAIN: Yes. Mr. Tolman just tells me that that

rule, 8 to 11, was put im there at the request of Judge Chestnutt,



631

admittedly one of our best district Judges,

MR. YOUNGQUIST: What 1s the »ule in Massachusetts?

MR, MC IELLAN: The grounds must be stated unless the
grounds are perfectly obvious.

THE CHAIRMAN: %That is different from arguing it, you just
state 1t, one, two, three, four,

MR. MC IELLAN: We do not let them argue it,

MR. WECHSLER: Under Rule 6 that would be the requirement,
because an exception was heretofore necessary on these matters.
The exception is abolished provided that the objection is made
and the grounds stated, so that there seems to be no need to
repeat it in Rule 75,

The rule on instructions ought to be the same as on other
matters, and therefore I press my motion to strike the sentence.
THE CHAIRMAN: May I make this suggestion, that there is
such a diversity in state practice that it may be misleading if
that statement does not st=y in there. Logically, I think you

are correct in your suz@estion. I am suggesting a prastical
argument,

MR. LONGSDORF: The words "no party may assign as errop" -
other words may be substituted, ard I suggest that 1t be referred
to the style committee. I note the alternate lsaves it out.

MR, DEAN: What don't we start with alternates?

THE CHAIRMAN: Well, now, we have Mr. Weeshsler's motion on
sentense beginning on Line 8 and running thragh to Line 11.

MR. MC IELIAN: Willwu state what that motion 1g?

THE CHAIRMAN: His motion was to strike It on the ground
that 1t is already covered by Rule €, abollsdhing exceptions, I

d1d urge a contrary argument that there i3 s~ muegh diversity of
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state practice that we really ought to put them on guard here.

MR. MEDALIE: Well, do we not really need all this if we
adopt the alternate in the first statement of the rule?

THE CHAIRMAN: Then we run into the trouble on the &lternate.

MR. YOURGQUIST: I Withdraw the suggestion on the alternate.

THE CHAIRMAN:  All those in favor of the motion to strike
say "Aye."  Opposed "No, "

(There was a chorus of "Fays, ")

THE CHAIRMAN: 'The motion is lost.

MR. MEDALIE: I move as an alternate that the correspond ing
sentence in that alternate rule be adopted.

MR. WECHSLER: Sec onded.

THE CHAIRMAN: The sentence on Line 6.

MR. MEDALIE: That is Line 6, "objection to the giving," and
80 forth,.

MR. YOUNGQUIST: fThat is & departure from the eivil rule,

THE CHAIRMAN: Any discussion?

MR. MC IﬁLLAN: You would not want, would you, gentlemen,
"stating distinctly the matter to which the objestion 1s direoted
and the grounds of the objection™? |

Now, perhaps it is because I have sat there so many times ana
heard exceptions taken to charges I think of that, but suppose
the judge has stated a proposition of law, and you say you object
to that, must you ada "because it is not a gorreot statement of
the law"?

MR. MEDALIE: What other ground eould you givof

MR. MC IELLAN: I 4o not know of any, but should your objection
be invalid because you do not 4o that?

MR. MEDALIE: I am used to prastising the Way you state and
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when I think it is an obvious proposition, I gimply exgcept.

MR. MC IELIAK: Why eouldn't you ada there the obvious grounds
of the exeeption in the ninth line?

MR. YOUNGQUIST: That 1s nothing that 1s not 1n the Civil
rule. Do you think i1t 18 necessary?

MR, MC IELIAN: I 4o not press it.

MR. MEDALIE: 1 would like to press it for you. When the
Judge states a balg proposition of law, if you wish to contest
if the verdiot g063 against you, how do You state youyr exception
and the ground?

MR. YOUNGQUIST: You mean In his instrustion to the jury?

MR. MEDALIR: Yes. The court has made a statement in
single sentence which you believe to be incorrect.

MR. YOUNGQUIST: Youp éxception in suoh g situation would be
8imply be on the ground that that is not the law. What other way
would you do it?

MR. MEDALIER: Well, of gnurse, I have a way of doing it in
another way, "I agk your Honor to charge another way," and T state
what I believe to be the law,

MR. YOUNGQUIST: I believe what Judge MeLellgn has in mind 1§ -
what shall I 83y -- no, that does not relate to instruetions to
the jury,. You said sometimes an exception is made without stat-
ing the ground which is 800bviously valiq that you woulgd sustain
it without the stating of the ground ?

MR. MC LERLIAN: Yoes. And ir 1t ig not sustained and 1t
ought to have been, the objection is £00dtho no ground be stated
if the ground is obvious.

MR. YOURGQUIaT, Exactly. But does not that apply in case

of instructions to the Jury?
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MR. MC LELLAN: You are up there with a long charge, you
do not want to have to S&y over and over again "I objest to that
proposition of law and my reason for the objeotion is that you
stated it wrong, that 1s not the law."

I would not want to have to state that over and over again,
Because it 1is perfectly obvious that it is the ground of the
objesction.

MR. YOUNGQUIST: I think a mere statement that that is not
the law is stating the ground. I have in ming, Judge, confomity
with the Civil rules as far as practicable.

MR. GLUECK: I would like to know, Mr. Chairman, what would
be the effect if You do not state the grounds, of this Rule 75,
Would that mean that you oould not use 1t as a basis of error,
or what does itvmean? What 1s the purpose of 1t?

MR. MEDALIE: There is a reason. It has been stated on ocases
that the court is not bound to oconsider anything not very specific-
ally raised and called to the attention of the court below,
either in the admission op exclusion of evidence, or instructions
to the jury, or refusal to charge the jury as regquested.

THE CHAIRMAN: The court is entitled to the help of counsel.

MR. MEDALIE: Yes. And if the court does not get that and
the matter was not raised in this way, then the C. ¢. A. may
refuse to consider 1t. Apa there have been cocasions when they
have considered matters not raised below or raised below where
the assigmment d1d not cover 1it.

THE CHAIRMAN: The Chaiman suggests that perhaps we can do
better work if we take a ten minute recess. Is that accepted
or is it not?

MR. MC IELIAN: Of course it 1s.
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(There followed a short recess.)

THE CERAIRMAN: Al1l right, gentlemen.

MR. MEDALIE: I want to raise another point, 1f I may. I
wish you would tear up those eivil rules.

MR. YOUNGQUIST: What rule is that?

MR. MEDALIE: All of them.

THE CHAIRMAN: May I qQuote a rule Mr., Tolman hag Just shown
me, Supreme Court Rule No. 8:

"The judges of the District Courts in allowing bills of
exceptions shall give effect to the following rules:

No bill of exceptions shall be allowed on a general exception
to the charge of the court to the jury in trials at common law.
The party exsepting shall be required befors the jury retires to
state distinetly the several matters of law in such charge to
which he execepts; and no other exsevntions to the charge shall be
allowed by the eourt op lnserted in a bill of exceptinns, "

MR. GLUECK: Suppose he states one ground anrd after thinking
it over, in nis brief, states another ground ? Does that mean
they won't consider the other ground§

THE OHAIRMAN: You state you are excepting as a provision of
law. Then you argue the voint of lau.

MR. QLUECK: You have jumped the hurdle to get to the
Appellate Court.

THE CHAIRMAN: As I understand, you are not submitted to
that rule,.

MR. MEDALIE: The Supreme Court uses the wora "exceptions,”
but I won't press that,

I come to anothar point that I wanted to raise. Before you

started your summaticn you have submitted to the court & set of



636

written requests, it might be a dozen or it might be two dozens.
The court has had a chance to look them over. He does not
charge any of those requests,

Do you follow me?

Now, do you need to do more than to say, "I exeept to your
Honor's refusal to charge as requested in Request No. 3"?

Why should you need to do more than that?

MR. YOUNGQUIST: I do not think you do.  You state distinotly
the matter to whish you object and under the language here, the
aatter to whieh you object is the fallure to give an instruction.

MR. MC LELLAK: How about the grounds of the oxceptibn?

MR. MEDALIE: You must give grounds.

MR. MC LELLAK: You must put in the words "unless obvious."

MR. YOUNGQUIS?: It seemz to me that ocan apply only to the
Riving of instruotions to which you objeot.

MR. MC LELLAN: TNo, 1t inoludes failure to give instruetions.

MR. YOUNGQUIST: That is the language, but I do not see how
that ean apply to failure to give.

MR. MEDALIB: It says sc. And if there is a doubt about 1it,
if you rfail to exeept to any spesific number of requests before
the sharge, or &t the summation, that is, at the elose of the
evidence, if it requires & statement of the grounds, why shouldntg
We make that olear? And that 1s the &cgepted grounds today.

I never heard of anybody glving a reason for fallure to except
to & particular charge. Let us protect that.

MR. HOLTZOFF: New Jersey requires 1t.

MR. MEDALIE: Is that the general practige? I know it ia
not our practice. Mpr. Youngquist states it is not his practice.

THE CHAIRMAN: Well, what do you do? Do you just state you
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objocté

MR. MEDALIE: I do not know.

MR. YOURGQUIST: You have the exception, You merely except
to the fallure of the court to give instrustion No. 3.

MR. MEDALIE: That is all you have to do.

MR. YOUNGQUIST: Do you in New Jersey say why the court was
in error in failing to give a requested instruction?

THE CRAIRMAN: Yes. The oourt in faillure to charge that
rule has committed error.

MR. MC IELLAN: I move that there be inserted in the ninth
line after the word "objection,” the words "unless obvious."

THE CHAIRMAN: That is in the alternate?

MR. MC IELIAN: This 1s in the alternate rule.

MR. SEASONGOOD: That injects an element of uncertainty,
Aoesn't it, what is obvious and what 1is not? I have thought
lots of positions were obvious whish the court felt were obvious
the other way,

MR. HOLTZOFF: I second the motion.

MR. GLUECK: Now, you say ==

MR. YOUNGQUIST: There is a motion up.

MR. GLUECK: Aren't we a&llowed to dismocuss a motion?

THE CHAIRMAN: Up until six o'elock.

MR. GLUECK: I think that is a different situation from
objecting to an erroneocus instruction,

MR. MC LELIAN: This pefers not only to the objection to the
giving, but also the failure to give?

MR. MDALIE: Yes, and that is the point we are all concerned
with, and you feel the same way, I gather,

MR. GLUECK: Yes,
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MR. !OUNGQﬁISTz What I would like to say 1s this, regard-
less of the pule or praetice in one distriet or another, to get
& rule that will help properly to inform the court as to gounsel's
position, it does two things, It makes it possible for the
¢ourt to eorreet an error either in instrueting the Jury or in
refusing to instruct the jury as requested. And also to
adequately proteet the defendant after the trial in getting him
to ehange the 1nstruetion, or on appeal to protect the defendant's
right.

Now, I think you ean 4o 1t in two ways. One is that where
Féequests have been submitted in writing and separately numbered
it is sufficisnt to except to the fallupre to glve that instruction,
without saying more. The eourt 1s pot misled and it requires
neither debate nop argument,

Next, where the court gives ap inetrustion of his own, I
think 1t is sufficient to point out specifically what it 1g in
his instructions to whioh you except, stating the substance of
it; and, offering what you believe to be the ¢orrect instructions.

Now, that 1s the Rew York practice and it flows into the
Practice of lawyers in the Second Cirguit,

THE CHAIRMAN: You do not objeet to that. I am trying to
make it olear that {t afffers from both the alternate rule ang
the first rule which tsed the words "ground of objeetion."

Now that is what you want to get rid or.

MR. MEDALIE: Yes,

THE CHAIRMAN: Now, this rule is drafted very obviously
having in mina states where the Judge does not glve the charge

but the charge, 1f you will look at this, i3 the result solely of

instructions handed up by counssl. There should be mthing in
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there covering the judge's own handiwork that is lacking now.

MR. MEDALIE: I think both should be covered.

THE CHAIRMAN: Well, they are not c¢overed there.

MR, MEDALIE: In those jurisdioctions, I do not know the
practice, you hand up written requests and the judge pioks out
what he thinks is all right and throws away what he thinks is not
all right, my first suggestion, that fallure to gharge, the
number 1s suffiolent.

THE CHAIRMAN: You accomplish that by striking out the words
“the‘ground of the objection,"

MR. MEDALIE: No.

MR. YOUNGQUIST: I think what you want to do is to strike
out the words "and the #ilure to give.” This 1s merely a
limitation on the right to assign. If this were not here, you
would have the right to make all essignments and to sssign all
errors to whiéh you made objeetions.

MR, MEDALIE: Providing you do it in a certain way. Notwith-
standing what I sald about our Cireuit, the faet 1s, -- and our
own Court of Appeals -- it is not enough that you take exseption
to the judge's actual instrustion, you must present what you
think is a correct alternate. You must point out to him what
you think is the correst thing to charge.

When you hand that out in writing you have done that.

I would 1like to get away from this language. Because when
you start re-writing language that does not meet what you are
thinking about, you do not get by revision what you really wanted
to say, and I think we ought to rewrite that.

MR. HOLTZOFPF: It 1s wise to have two sets of rules, Civil

and Criminal?
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A lawyer might be trying & civil case today and a oriminal
case tomorrow. Would it not be confusing to have two sets of
rozulationsf .

MR. MEDALIE: I agree with you. Does not the oivil rule,
if there is one cowering it, does it cover the two things that
I would like to have covered, and ls it limited to those two
things?

MR. HOLTZOFPF: VWell, the civil rule ls substantially the
first alternative of 75. This 1s copled substantially from the
civil rule and the only thing that is bothering me is whether or
not it is desireble, on a matter sush as this, to have one rule
for eivil ocases and another rule for eriminal cases.

MR. MEDALIE: All right. I will tell you what the answer
to that is, if the oivil rule does not adequately and reallistical-
ly and praetieally meet the situation, thea it calls for a
better rule, and then attacking that question with those respon-
gible for the ¢ivlil rule. let them, 1f they can, make the
change conformable to our judgment, if we are right.

MR. HOLTZOFPF: Well, the clvil rules have been in effect
all of three years now, and I do not think any trouble has been
found with that rule.

MR. YOUNGQUIST: Mr., Chairman, I think we have agreed upon
what we want. Cantt we diapense ==

THE CHAIRMAN: May I have & motlon to refer back to the
Reporter?

MR. MEDALIE: VWeli, may I ask that my views be adopted in
principle? I can restate them. Shall I restate them?

THE CHAIRMAN:  No,

MR. MEDALIE: All right.
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MR, HOL&#OP?: S8uppose we refer to the reporter without
taking a vote§

MR. MEDALIE. No, we want to 4o the thinking fop the reporter
8round this table, I think that 1s what Our business is. we
are called upon to do that. We must think of ouyp 1lines.

MR. HOLTZOPP: Won't you state your motion?

MR. MC IELIAN: 7T would like to Withdraw my motion, 1f 1
Ray have unanimoys gonsent to do it

THE CRAIRMAN; Judge Mclellants motion is withdrawn,

MR. MEDALIE: 1 Would like to state my views that the
ground of the objection neeq not be stated. Secondly, that
where there is g Written numbered reguest Previously handeq to
the judge, failure to charge ag requested may be eéxcepted to with-
out fupther statement,

et me finish, 1 want you to ligten to 1t,

bet, that where the gourt has given its own instruetion to

the jury, 6xception to that portion of the csharge which is deemed

should be the sorreat instruction,
MR. WECHSLER, Seconded.

MR. BETH: je May refer to what the correct eéxceptions are,

MR. MEDALIE: "1 ®x0ept to what youp Honor said on fraud and
I ask your Honop to oharge ag in Instruetion No. 3"

MR. DEAR; It wild only really apply to requested instpryg-
tions as distinguished from & charge.

THE CHAIRMAK; It does not aoven his own handiwork at all,
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MR. MEDALIE: Ido not qQulte get that. e Judge's own
handiwork ig covered, as I huve submitted,

THE CHAIRMAN: But not by the

MR. MEDALIR, I

rule as Written,

think we would have a better rule than ag
written,

MR. HOLRZOFP: It leaves the bresent rule on thig

to the
g&lving of an instruction.

MR. DEAN: The giving or fatlupe to give an instruetion, to

Ry mind, means the falling op the glving of the

°r the giving of the one that

MR. YOUNGQUIS?:

one you ask fop
your opponent asks for.

You do not 3ay rejuesated instrustion, you
88y the sourtty instrusction,

MR. DEAN: I would like to have Mp. Medalie's distinotion.
THE CHAIRMAN: The motion i1s to have 1: sommitted to the
Reporter.

All those in fayop say "Aye,"
(There wes s ohorus of “"Ayes,")

THE CHAIRMAN: Opposed, "No."

Carried.

We will now move on to Rule 7g.

MR. MC LELIAN: Well, I a0 not understand that by voting that

Ropartor, We vote
been stated. Or, do we?

it goes to the in favor of a rule such as has

THE CHAIRMAN; All of these votes, Judge,

are tentative,
disagree with many things we argued

til the last day, 80 1t

is open, and we will go to work again,

Mr. S8trine will take Rule
MR. STRINR:

76.

The right t¢o have

the Jury poliled is recognizeq
in the Pedersl eourts and we found ¢

hat exaotly half of the
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forty-eight states have statutes on the subject. Most of the
statutes are Substantially similar ang this one 1s based on the
New York statute. It is Submitted fopr your opinion as to whether
you want the rule.

MR. MEDALIE: Does the Judge take the poll, or doces he
ask the clerk to take the poli? I do not like to have a Judge
keepr on repeating the same fomula to twelve men and women, The
slerk ought to do that,

MR, BEASONGOOD: fThe elerk does 1t with us,

MR. SETH: "The Judge shall order the olerk to poll the
Jury."

THEE CHAIRMAN: Yes, I think that is the practice, that the
¢lerk polls the Jury under the direction of the sourt,

MR. MC LELIAN; Yes. In some Jurisdistions it s discretion-
ary.

THE CHAIRMAK: With that medification, 15 thewe any objsstion
to the rule?

MR. HOLTZOFP: I was wondering if thepe ¥as any necessity
for having a rule on that subject. What is the ohange?

THE CHAIRMAN: "Phe Judge shall dipect the clerk,"

MR. MEDALIE: Why don't we use the New York language, "The
Jury may be polied on the requirement of either party"? Or we
®an say, "of any party." And "1f any one answens in the nega-
tive, the jury must be Sent out for fupther deliveration, "

Now, that takes 1t away from the judge. He does not have
to do 1t. Whatevep is the accepted Practice ocan be left to the
distriet,

MR. SEASONGOOD: That can be referred to the committee on

style.
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MR, MC LBLIAN: 1t does not send them back.

MR. MEDALIE; If the jury dlsagrees they can be sent bask,
They must announdge they are unable to agree.

MR. OLUECK: 1t does not state who shall serd the Jury back.

MR. MEDALIR;: There is only one person who has power to send
the jury baek.

MR. MC LBLIAN: 1g the word "elepk" substituted fop "judge®
in the third 1ine?

THE CHAIRMAN; Yes.

MR. MC LELLAN: I move the adoption of that.

MR. MEDALIE: 1 withdraw my motion and favor yours,

THE CHAIRMAN: A11 those in favor of the motion to adopt
that ohange in Line 3 say "Aye."

(There was a ohorus of "Ayes,")

THE CHAIRMAN: Carried.

Rule 80. wmp, Holtzofr,

MR. HOLTZOFP: This rule relating to new trials is substantial
1y in ascordance with the direction of the committes at its last
meeting, It has also been ¢ombined with Rule 2 of the Criminal
Appeals ruyle because that rule covers Part of the ground of this
motion. The two have been comblned into one,

Now A is taken from the eriminal appeals rule verbatim apa
somes Within the language of the Supreme Coupt, 1 presume the

gourt would want to have that ¢ontinued, namely, it ig indicatea
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returned promptly.

B is the same as the Criminal Court Appellate rule; and go
is C.

Now D, however, it relates to motions for a new trial, has
been shanged in ao0cordance with the direction of the committee
at its last meeting. At the present time a motion for a new
trial on newly discovered evidenge has to be made within sixty
days except in capital cases. This time was changed on the
direstion of the committee to ope year, and, because the
committee so voted the last time, I insertea that one year as
the time. I must 88y, however, -- I want to regall the faet
thet we had a discussion as to whether or not thepe should be

any limit whatsoever, That question Was voted on and the

right to bring it up again was vreserved, and so I want to amend --

1 want to move to amend D 80 as tn abolish any time limit on
the motion for a new trial on newly diseovered evidence.

MR. MEDALIE: You are making a motion on D before we have
had a chance tn do anything on the other subdivisions.

MR. HOIPZOFF: Oh, Yes,

MR. MEDALIE: If thore is ho motion to be made on B..I would
like to say something about .

MR. BEASONGOOD: T would like to move to strike out A, It
seems to me superfluous,

MR. HOLTZOPP: 1 would like to myself, but it 1s in the
Supreme Court rules go I hesitated,

THE CHAIRMAN: It was prepared by the Justices, themaelves,
and I do not think we should tinker with them any more than we
need to, to bring them up to the same degree of effisiency as
the Civil pryles,
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MR. LONGSDORP: Mp, Chairman, there is one improvement I
think we could maks. The title of the sestion in Line 1 1is
simply the words "New Trisls." I think we ought to add "Arrest
of Judgment and Withdrawal of Plea" so that the searcher would
cateh that in looking through the rules.

MR. SETH: That would be motions after verdiot.

THE CHAIRMAK: Is that a better tenm, "motions after verdict"?

MR. IONGSDORF: "New Trials, Motions After Verdict.” That
would be all right.

MR. SEASOKGOOD: 1let the Reporter get a suitable eaption,

THE CHAIRMAN: The Reporter will tagkle the matter of
captions,

MR. LORGSDORF: I 4o not want to press the argument.

THE CHAIRMAN: Someone had a motion going to C.

MR. MC LELLAN: What have we dons about A and B?

THE CHAIRMAN: Tentatively. I was going down and sdopt the
whole rule 1f we oould,

MR, SETH: B 1s not in the present rule.

MR. HOLTZOFF: It is in the present Appellate rule.

MR. SETH: The grounds are not stated.

MR. HOLPZOFP: Ithink it -

MR. MC IELIAN: Is it an Appellate matter only?

MR. ORFIEILD: B was a matter of the eommittee at the last
meeting, It was not passed on the old rules.

MR. MC IELLAN: Is it a motion for & new trial in the trial
eourt ?

MR. SETH: Yes,

MR. MC LELILARK: It would not be in the Appellate rules.

MR. SETH: They are called Appellate Rules but they are rules
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Sovering everything after verdlet,

MR. YOUNGQUIST: B is not in the present rule,

ME. HOIRZOFF: It was in the ruie that we adopted at the
last meeting. That is right. 1 was mistaken. Now © is in
the present pule.

MR. MEDALIE:  Well, I think there 1g an addition that needs
to be made., Of eourse a motion for arrest of judgment, Lawyers
know how to gtate the fomula go that it sovers eéverything onee,
both on arrest of Judgment ard for new trial; hut aomet lmes
those motions - the court may require them to be made more
@laborately, at least, the motion for a new trial; and if the
oourt wants to give an opportunity to heap one of those motions
and instead of taking down by the atenographer, he is given
POWSr to do 80 -~ I woylg like to Suggest here in the interest
of efficlency to give the defendant & hearing if he wants one
"unless the time is extended.,"

MR. HOLTZOPP: I aia not understand 1t was on the hearing.

MR. MEDALIE: I addresged myself to the making of the
motion where the gourt indicates he wants the motion made with
more elaboration, The court may say, "I am troubled about this,
Will you Prepare a set of papers or be prepared for a more
elaborate dlscussion of the motion, and I will get it down fopr
some day next week, or withip the next two weeks. "

We cught now to mske that possible so that it may be three
days after verdiet op finding of guilt,"unless the time is
extended."

MR. MC IELIAN: Do Jou want to have the time extended within
the three days? Do you want the pule made so hat the motion

may be made after the three days or within the three days?
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MR. MEDALIE: The extension of time would be granted within
the three days or unless within that time further time has been
granted; something of that sort.

MR. LORG3DORF: I thought we had a rule that provided for
that.

MR. MEDALIE: Of course, if we are sure about it, I wont'g
press 1t.

THE CHAIRMAN: It must be extended within three days. Unless
within that time further time is granted.

Fix that language up.

MR. ROBINSON: All pright.

THE CHAIRMAR: Anything else on C?

Anything on D°?

MR. HOLTZOFF: I move that D be changed, or modified, rather,
80 that a motion for a new trisl solely on the ground of newly
discovered evidence may bé made at any time.

I want to say that the Department of Justice Commlttee 1s

recommend ing such a provision.

It has also been recommended by the Pardon Department attorney.

We have had an oscasional gase now and then where there
has been newly discovered evidensce. One of they, by the way,
have involved an alibi in whieh it appeared that the wrong
person had been eonvicted of the offense sharged.

And those things are likely to turn up nnot shortly after
the trial. They develop sometimes consliderably later. Today
the only way they are taken scare of is; by the rardoning power.

Well, there arc twn objeetions tn that. In the first place,
the pardoning power is nnt s matter of right. The pardon does

not wipe out the judgment or sconviction even 1f the defendant



648

is innocent.

And there is a bPractical objesction, There have been
instances where we Would mueh rather have taken the verdict or
another jury with the new evidence before the Jury instead of
having to reecommend a pardon. But in view of the ciremmstances
we had no alternative but to recommend s pardon.

Now, the only objection that has heen urged against such a
change is that it wWould burden the coupt With numerous motions
for a new trial,

Persorally, -- well, none of us in the Department is afraid
of that contingency begause the ordinery motion for a new trial
on nevwly discovered evidence does not receive mueh eonsideration.

Mr. Medalie: The language 1= Worthy of seant consideration
and 1e treated sccordingly,

MR. HOLFZOFP: Yes. 8o there are very fow of those motions
that are worthy of serious consideration, and when they are
worthy of serious ccnsideration, you can be surs the cases are
rare, but when those rare ¢ases arise, there should be g remedy.

MR. MEDALIE: You wrote that out, dl4nt't you?

MR. HOLTZOFF: Yes, I dia.

MR. MEDALIE: Propagenda.

THE CHAIRMAN: Judge, would that be a burder on the trial
Judge ?

MR. MC LELIAN: I dont't think so,

MR. MEDALIZ: I would like to 88y very few moticna ape
made even in the very busy place of the Southern Distriot of
RNew York on the ground of newly discovered evidence. I should
be surprised 17 mope than three such motions are mede in two

years,
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MR. YOUNGQUIST: 1Isn't there a danger, though, if the time
is left open indefinitely, that some newly discovered evidence
%11l be cooked up and presented?

MR. MEDALIRE: I think Mr. Waite suggested at the last neet-
ing that 1f you waited long enough you could move on grounds of
retraction.

MR. YOURGQUIST: Thinking of the Mooney eéase, for instance,

MR. HOLTZOFF: After all, newly discovered evidence involves
more than a retraction. Every case we havs had was more than
& retraction of testimony.

MRL,MC IELIAN: I move the adoption of 80-D after there
has been substituted for the words "within one year," the words
"at any time." ‘

MR. ROBINSON: Well, Mr. Holtzoff, 1s 1t true that you
always want 2 new trial or an expungement of the whole record ?
These cases you give of erroneous convigtions indicate the
defendant needs not a new trial but what he needz is expungement
of the whole resord.

MR. HOLTZOPF:; Ro. The gsourt grants & new trial and the
United States attorney nol-proses gho case if he is coﬁvinced.

MR. LORGSDORF: That 1s right.

MR. GLUECK: I move to amend the Judge's motion and substitue
the words "within a reasonable time."

MR. HOLTZOFF: . Well, suppose the evidence 1s not discovered
within e reascnable time?

MR. MC IBLIAN: Thenhe would accept it and say that is a
reasonable time,

MR. GLUECK: Sure. I think 1t is half way between the

specified one year and leaving it absolutely open.
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MR. YOURGQUIST; That rule was adopted at the last meeting

and eontained the one year's limitation but provided also that

thereShould be no limitation in sapital cazes until the juag-
ment was executed.

I also gal: attention to the fact that ths eriminal appeal

rules cut a sixty day limitation on all motions for new trials
for newly discovered evidenace,
18 MR. HOLTZOPP; Here you have the Prosesuting committee

recommending that there be no time limit, It seems to me that

1s pretty strong evidenge of the desirabilit
MR. GLUECK:

MR. LONGSDORP:

y.
That 1is why you left out ceapital cases,

Mr. Chaiman, ape not these ruyles going to

g0 before the Supreme

Court merely as recommendations and not of

Was in the eriminal apeals
submit anything other than recommendations ¢

anything else? 1In any matter that

rules, are we goling to

THE CHAIRMAN: That is all We do in any case.

MR. LONGSDORP:

This is g recommendation fop them to
this rule.

change

MR. LONGSDORP: No,

MR. ORPIEID;

I might s3ay, in England you ean take an appeal
at any time.

THE CHAIRMAY: Without limitation?

MR. ORPIELD: Yes, sir,

MR. ROBINSON: or gourse, there is

this matter, the Court
of Appeals may increase

the sentence &8 well ag reduce it,

MR. MEDALIE: also Jou do not get a new trial, It is final



651

disposition one way or the other and then you are out.

MR. ROBIN3ON: One opinion shows there are so many factors
of a negative nature that they do not have too many petitions
for new trial. Another is, defendant does not have to stay in
prison while the appeal is being considered.

MR. ORFIEID: They do not have a new trial, They have a
criminal appeal.

MR. MEDALIE: All thathappens 1f you win is that you get a
new trial,

MR, ROBINSOR: I think I get a good part of that from your
book.

MR. MEDALIE: I want you to understand I own that book, too.

MR. HOLTZOFF: I eall for the question,

THE CHAIRMAR: The question is called for on Judge MoLellan's
motion, Was that seconded? The motion made by Judge Mclellan
was to shange In Line 15 "within one year" to "at any time."

And Mr. Glueck made a motion to ¢hange that to "within a reason-
able time," but I 414 not hear a second,

MR. ORFIRID: I second Judge Molellan's motion,

THE CHAIRMAN: The vote thén 1s on Judge Molellan's motion
to adopt section De-

MR. MEDALIE: I would like to bring up first a question
about a case that is in the Appellate Court. Shall I wait until
you have voted on Judge McLellan's motion?

MR. HOLTZOFF: That should come later, I would say,

MR. MEDALIB: That is what I suggested beeause the motion,
a8 put, was that we adopt this section with an amendment.

THE CHAIRMAR: D is the one.

MR. MEDALIE: I am talking about D,
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THE CHAIRMAN: I will put it solely on the amendment., The
motion is to strike "withip cne year" and substitute "at any
time,"

All those in favor of the amendment say "Aye."

(There was a shorus of "Ayes.")

THE GHAIRHANg Opposed, "No."

Carried.

Now, anything further? |

MR. MEDALIE: I would like to have it explained again, withe
out regard to the time ¥her judgment was entered, unless appeal
was taken -

MR. HOLTZOPP: I think that language has to be modified
and I suggest in Line 17, the words "has been taken® may be
stricken and that there be substituted therefor the words "is
pending, "

MR. MEDALIE: Well, how would that read?

MR. HOLTZOFF: That would read "unless an appeal is pending
and in that event the tpriai Gourt may entertain the motion only
°n remand of the case by the Appellate Court for that purpose.”

MR. MEDALIE: Why do you say "for that purpose™ ?

MR. ROLTZOFF: Because you make a motion in the Circult
Court of Appeals asking the oourt to remand the case to the
Distriet Court for new trial, and you do not wait until the appeal
is dlsposed of. That is the present practice, that you do not
make a motion for s new trial until after the appeal 1s taken.

MR. MEDALIE; Suppose the court does not vemand?

MR.HOLTZOFF: There would be no practical difficulty, It i1s
only to meet the administrational difficulty in a case which is

Pending in the higher eourt,
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MR, MEDALIE: “Unlesapn 2ppeal is pending.” TIg that
your language?

MR. HOITZOPF: Yes.

MR. MEDALIE: "The tris} oourt may entertsin tae motion" -
the event 1s that the &ppeal is pending. When the appsal 1is out
of the way, then Jou may make your motion,

MR. MC LELIAN: I move the sdcption of D as amended,

IEE CHAIRMAN: All those in favor say "ays,”

(There was a shorus of "Ayes.")

THE CHAIRMAYN: Opposed, "No."

Carried.

Any suggestions cn E?

MR. MC IRLIAN: I move its adoptinn,

MR. MEDALIE: There is no time limit,

THE CHAIRMAR: Wo. Al1 those in favor say "Aye."

(There was a chopus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

MR. ORPIEID: B gets out the grounds fopr a new triai but
there 1is noggaung for arrest.

MR, KOLTZO!F; I think that 1s Govered by rresent e»imingl
appeals rule,

MR. MEDALIE: Motions and arrest.

MR. ORFIEID: The ¢riminal appeals’rules 40 not state the
grounds,

THE CHAIRMAN: Will the Reporter make a note of that point?

MR. ROBINSON: W11l you give me the statute?

THE CHAIRMAN: In the meantime, may we £° on to F?

MR. ORFIRIL: Doesn't P set out to brief perica? Isn't
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ten days too short a time§

MR. MEDALIE: It is,

MR. HOLTZOFP: That is in the edminal appeals rule now.

MR. ORFIERID: But shouldn't it bve nodifiodf

MR. SEASONGOOD: ‘There is & case In our district whers a
man had been sonvieted and wWithdrew his plea.

MR. ORPIEID: I think ten days 1s pretty short.

MR. MC LELLAN: Why not let him do it at any time before
sentence 1is nnposedé

MR. ROLTZOPP; I do not see why not, T hesitated to suggest
it.

MR. MEDALIE: It probably arose out of one scandalous ¢laim
maybe whioh was widely flung around in the newspapers, that the
defendant made false olaims &3 to what he understood and some
Grand Jury got all exeited; and the chances are it happened in
New York,

MR. YOUNGQUIST: Thepe 1s no exseption to the ten days.

MR. HOLTZOFF: Before sentence.

MR. ROBINSON: oOf oourse, this may operate im favor of the
defendant. I do not know of any other time after plea of guilty
in which sentence may be lmposed and Sometimes 1t might be
deairable.

MR. MC IELIAN: In the interest of progress, I move that the
words "within ten days" be strisken out,

TRE CHAIRMAN: The motion 1s "a motion to withdraw a plea
of guilty may be made at any tlme before sentence is impoged ."

MR. MC LELLAN: Aftep entry of sueh plea ang before sentence
is imposed.

MR, HOLTZOFPP: I seoond the motion.
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MR. MEDALIE: Assume it is an ignorant defendant who 414
not understand what he was leading to, willing enough to go to
thirty deys fnr speeding, and finds he 1is convieted of man-
slaughter; he won't realize it until he got six years.

MR. ORFIELD: This is the provision of the American Law
Institute:

"The court may, in its disoretion, at any time before
stenence permit & plea of guilty to be withdrawn and, 1f judg-
ment of ecnviction has been entered thereon, set aside such
judgment, and allow & plea of not guilty, or, with the eonsent
of the progecuting attorrey, allow & plea of guilty of a lesser
included cffense, or of a lesser degree of the offense charged,
to be substituted for the plea of guilty."

That 1s Section 230,

MR. ROBINSON: Don't you think that is too longf

MR. SEASONGOOD: We had ansctual case not far back where
& fellow plesded guilty and was sentenced, and the judge refused
to let him withdraw his plea of guilty, and he took 1t to the
Court of Appeals and they allowed him to plead not guilty,
dirested him to plead not guilty, and then the case was nol
prosed.

THE CHAIRMAN: All those in favor of the motion as amended
say "Aye." Opposed, "Ro."

MR. MEDALIE: Ro. The ground for my oppesing is that you
don't give a man a chanece to make that motion after he has been
seatenced.

THE CHAIRMAN: Well, d0 you want to suggest the language
that the Reporter might consider on thatf

MR. MEDALIE: “At any time that may be deemed just."
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MR. ROBINSON: You say that may be deemed just.

MR. MEDALIE: You do not even need that. At any time a
man 1s entitled to withdraw his plea, when it is evident to the
court --

MR. MC IELIAN: You mean after he has spent ten years of
his zentence?

THE CHAIRMAN: Remember these are rules already adopted.

MR. MEDALIE: Well, I think that ten day provision was a
little severe.

THE CHAIRMAN: Well, we have modified that.

MR. MEDALIE: Well, really, I do not think these questions
come up until after the sentende has been pron cinced.

MR. ORFIEID: Ten states provide this way:

”Thé sourt may at any time before juigment permit a plea of
guilty to be withdrawn and plea of not guilty to be substituted."”

MR. MC LELLAN: You let him gamble with his sentence. He
pleads gullty and knows he 18 and then he does not like the sen-
tence and you let him withdraw it.

THE CHAIRMAN: Rule 81. Suppose we have a motion on the
entire rule 80. All those in favor of the entire Rule 80, as
amended, say "Aye."

Opposed "No."

Carried.

Rule 81.

MR. HOLTZOFF: On the criminal appeals rule, as it now
stands, we sort of brought it up to date by provision for nolo
contendere and for judgment for acquittal. But Mr. Glueck has
& very elaborate and I think a very able, very well written rule,

on the question of sentencs. I want to make one or two comments
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about it,

I notice Prof. Glueek is out of the mpoom.

THE CHAIRMAN: Shali we bass that until he gomes baekf

MR. MEDALIE: I think 80,

THE CHAIRMAN: We will Pass that then until he comeg back.
May we go on to 82¢

MR. HOLTZOFFP: 82 is Pretty mush the same as the Civil rule
on the subjeet, permlitting the court to gorrect elerical mitakes
in its Judgment, and so forth, to relieve -- to pemit the court
to relieve a party of any judgment taken against him by mistake,
and so forth.

Now, I think Paragraph D would be applicable, for example,
where a judgment is teken egainst a surety on bail bond. It 1s
very largely the same as the Civil rule on the subjeet.

MR, MEDALIE: Whieh are you talking or?

MR. HOLTZOPFP: Both.

MR. MEDALIE: Well, Just take one at a time.

MR, HOLZZOPP: Well, A would have you empower the court to
sorreet a cleriecal error,

MR. MEDALIE: That is a different kind of error. I will
agree that there are errors that ought to be sorrected.

Now, let us take up the errcors that are made in the court
room by the court staff, and then the errors that are made by
the parties.

I do not think anybody disagrees that errors ought to be
oorrected. I want to bring up someting else.

MR. MC LELIAN: Is it B or A?

MR. MEDALIE: You have 80t the language "arising from over-

sight or omission." Why do you need to qualify those errors?
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MR. HOLTZOPF: Well, you don't. Strike that out.

MR. MEDALIE: I so move.

MR. HOLTZOFP: I copled that from the Civil rules,

MR, MEDALIE: I am glad to find that the Civil rules have
excess language, "arising from oversight or omission."

MR,HOLTZOFF: I move wWe adopt A with the amendment suggested
by Mr, Medalte.

THE CHAIRMAN: All those in favop say "aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Jrposed, "No." Carpled.

B.

MR, BDALIE: That 1s all right, Row, if you strike out
that withdrawal of Plea and let it work under B, I think you would
have a just rule.

MR. HOLTZOFF: I 4o not get youpr roint.

MR, MEDALIE: B oovers a mistake, surprise, excusable neglect
made under miseoncaption of some kind or other. Is a mistake
made by a partyé

MR. HOLTZOFF: I do not think so. I think B would be more
applicabla tn judgment taken by default.on a surety.

MR.MEDALIE: It is applicable to that, but under this
langusge 1t i3 applicable to everything,

MR. HOLTZOPF: I do not think it would be applicable to a
rlea of gullty under misapprehension.

MR. SEASONGOOD: Is surety the legal representative of the
rerty?  You say you want to cover the surdy.

MR. HOLTZOPF: Well, suppose the surety is dead.

MR. SEASONGOCD: How do you get the surety?

MR. HCLTZORP: He is & party.
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MR. SETH: I would leave cut "party or his legal representa-
tive." "May relieve from a judgment."”

THE CHAIRMAR: 8trike out the words " a party or his legal
representatives”?

MR. HOLTZOFP: I think we ocught to strike cut the words
"against him" in Line 10.

And the words "his" following that.

MR. ORPFIBID: Would you say that Section B of Rule 82 is
intended to be a substitute for the writ of orrorf

THE CHAIRMAN: I a not sure that the writ might be broader.

Same Line, "taken against him."

MR. MEDALIE: "Taken against him" goes out and the word "his"
before "mistake."

MR. LORGSDORF: 3o it reads "from a judgment, order or
proceeding through mistake, inadvertent, surprise, or excusable
negleat, "

MR. MEDALIE: Kow, just to explain the applicability of this,
the court may reslieve from a judgment; that is within six years
and twenty-nine days, through mistake.

That eovers exasctly your case of a person who haa erronsous-
ly entered a plea and been sentenced.

Now, as you have 1t with sub-divisicn B here, and the ohange
of plea -- of course, the change of plea 1s an exception to this =
if that were not there that would be as it is in sub-division
B of 8z2.

MR. HOLTZOFF: We have there to show that the plea was
enterad by mistake.

MR. MEDALIE: The defendant 1s entitled to that if it is only

ten days. 1 don't think they let him change his mind even when
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the ten days -- even with the ten day limit, now exlsting, unleas
it 1s shown he was imposed upon. And I do not think be should
be relieved -=-

MR. MC LELIAN: Is there any danger that that kind of
case Will be brought in under B? |

MR. MEDALIE: No, there is nct, ‘That 1s the reason I
would like to bring this up, that we get rid of the provision for
time limitation other than this, the withdrawal of the plea.
Thls sub-division B of 82 gives the only ground on whieh a plea
6an be withdrawn, if this is the only rule.

MR. MC LELIAN: Then solely to raise the question, I move
the adoption of 82-B as modifiod.’

MR. SETH: 3econded as amended.

THE CHAIRMAN: Have We passed on 82-47

MR. SETH: We have.

THE CHAIRMAN: The vote on 82-B as amended. Those in favor
say "Aye."

(There was a shorus of"Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

MR. MEDALIR: This 1s very unparliamentary, but in view of

what I have said about 82-B, I move that we reoconsider and delete

the provisions of --

THE CHAIRMAN: 80-P?

MR, MEDALIE: What was thaté

THE CHAIRMAY: 80 -P.

MR. MEDALIE: -- motion to withdraw a plea of guilty, 80,
sub~dlvision P,

TEE CHAIRMAN: "A motion to withdruw a plea of guilty shall
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The Committee wil) be in ordep,
Wechslep Suggested that he

the
subject of 8ppeal, Rules 90 to 95, 80 for the Roment ve w11}
pass this, until he returns, ang &0 on to Rule ..
Mr. Seasongooqd, Nr, Chairmapn, By I go beck a minute to
Rule 837
The Chairmap. Yos, indeed,
Mr,

Seasongood,
filed withip 60 days

imposed, » « .,

"A motim fop reduction of Sentence may pe
from the date op which the sentence wag

A motion filea Pursuant to this pyle
be acted upon by the court

Which it wag fileg." -

shall
Vithin thipty days from the date on

habitually disregarg the statyte,

cannot tel) them in what time Judicia] o
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be made within ten days after entry of such pPlea and before
sentence is imposed.”

MR. MEDALIE: fThis states not the grounds on which it ean
be made but only that it ean be made, Now 80-B, 1f 80-F does
not exist, makes it possible for the motion to be stated only
on the ground stated by 82-B and only for six months,

MR. HOLTZOFF: They do not over-lap.

MR, MEEALIE:' That 18 not the reason. I am simply pro-
rosing a juster rule, and the juster rule 1s 82-B; and my reason
is that the real ground for withdrawing a plea will not be
evident until sentence is pronounced,

I do not believe in letting the defendant withdraw a plea
when he understood what he wWas pleading guilty to.

THE CHAIRMAN: Well, he is sentenced and then it appears he
made his plea by mistake.

MR. MEDALIE: No. You place a limitation under 80-F,

One minute after he is sentenoed, he has no right to withdraw
his plea, and the eourt has no right to entertain the motion.

THE CHAIRMAR: I ooncede &ccording to the facts of your
case 80-F 1s out. Sentence has been imposed. Then I am his
sounsel and I turn to 82-B and 1 say, "Well, was there any
surprise or noglactf“

MR. MEDALIE: 80-F eovers it. I do not think any man should
make & motion to withdraw his plea unless it ig for sush grounds
48 appear in 82-B,

MR. HOLIZOFF: But I think sueh motions are granted fopr
other than these narrow reasons.

MR. MEDALIE: I 4o not think they should be.

MR. MC LELLAN: If he changes his mind before he i1s sentenced--
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MR.MEDALIE: I would like %o give him time if he has been
mistreated.

THE CHAIRMAN: Do you make amotion on it?

MR. MEDALIE: I move that 80-F be strieken.

TBE CHAIRMAN: Is it seconded ?

(No response. )

MR. MEDALIE: What o futile effort.

THE CHAIRMAN: g3,

MR. STRIFE: This rule 1z also recormended by the Depart-
ment of Justice Committee, They had a ease where sentence was
entered for ten years. At the end of the year, the term was
extended again, at the end of that time 1t ¥as extended again,
At the end of three Jsars, the eourt haa shanged the motion
and produeed it to the thne Served.

That 1s the purpose of this, to obviate such situations,

MR. HOLTZOPF: ¥ell, Mr. Strine, we 4o not want t- tais
away from the distriet the right to reduge a aentonao, do we,
after the Appellite Court has affirmed higy ennvipbien? I would
hate to gee the district sourts adquire thatpower - I am for
the rule as it stanas now, but I think there should be this
Qualification added ,"within sixty days after sentence was
imposed or affirmed.”

MR. MEDALIE: Be oareful of the use of the word "affirmed."”
What do you mean by that?

MR. HOLTZOPPF: Affimed by the court,

MR. MEDALIE: When was 1t artirmod; You are either in the
C. C. A. or the eourt. When 1z it affirmed? What date 15 1t?
Is it the date of the order of aftirmanae?

MR. HOLYZOPP: I wouldg 8ay it 1s the date of the order of
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affimance,

MR. MEDALIE: If you are olear about that, it is gl] right.
It may not be affimmed until 1t does down to the district eourt
agalin.

MR. HOL?ZOFF: I think 4n affirmance is when the Appellate
Court hapds down its Judgment ,

MR. MEDALIE: It does not hand down its judgment., It makes
an order.

MR. HOLTZOFP: Well, hands down its omer.

MR. MEDALIE: ‘Then scmething has to happen to an order.

It has to reach the District Court. Suppose, for some reason, it
does not reach the Distriot Court fop sixty dayaé What has
happensd to 1tf All your kindness has then evaporated.

MR. ROLTZOPPF: Well, 185 the date the mandate ig recslived
by the Distrist Court the governing datef

MR. MEDALIE: Yes.

MR.HOITZOFP: I won't objest to that.

THE CHAIRMAN: L;t us get that.

MR.HOLPZOPF: 1In Line 3, after the word "imposed" ingert
the following: "or on which the judgment was affirmed op on
¥hieh the mandate was received by the Distriet Court" -« no, that
is not geod language.

MR. MEDALIE: fThe language you want to get 1t in 1s"sixty
days after the Distriot Court 1ia empowsred to deal with the case
again, "

MR.HOLT20FF:  Is that right?

THE CEAIRMAN: How about leaving 1t to the Reporter?

MR. BOLRZOFP: I move Rule 83 be amended 35 &8 to esontain

& provision, the substance of whieh would be to empower the
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Distrioct Court to entertain sush a motion fop sixty days after
& mandate is received from an Appelliate Court affirming the
Jadgment of convietiop,

Is i1t seconded?

MR. MEDALIR. Sixty days from the filing of the mandate
from the Appellate Court in the Distriet Court,

MR. ORFIELD: S8econded.

THE CHAIRMAN: Al! these in favor of the purpose of the
motlion say "Age. "

(There was & ghorus of "Ayes.")

THE CRAIRMAN: Opposed "No,"

Carried,

All those in faver of the Sectlion as amerded --

MR. SETH: 1In view of the broed lenguage of 8 (C), have
you safeguarded the languageé

THE CHAIRMAN: g0 (c)é

MR. SETH: 8 (C). 1t glves general power to extend the
time, with certain éxceptions, of which this 1g not one, -
8 B, I should have sald.

TEE CHAIRMAK: & B, yss.

MR, HOLTZOFF: You can ad4 a Line 22 clause covering motions
to extend sentence. |

MR. SETH: Yes, Rule 83,

THE CHAIRMAN: If there is no objestion that will be done.

MR. MEDALIER: Let me understand that.

MR. SETH: You cannot extend time,

MR. MEDALIE: & (B) provides that when these rules are in
order requires an act to be done -- sllows it to be done at or

wilthin s specified tine - DOwW, you do not want it extanded
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beyond the time fixed.

MR, SETH: fThat 1is right.

MR. MEDALIE: Then you would have to add a provision that
the provisions of 8 (B) are not applicabls.

MR. HOLTZOFF: No, you add those at the end of 8 (B)
because there 1s a clause at the end of 8 (B) that the eourt
may not enlarge the pericd for taking certain asctions.

MR.KEDALIE: That would make it correct enough but Rule 8
i1s & genersl rule with respect to time and I think 1t is bad
arrangement to put in s spesific provision where you have only
general provisions,

MR, SETH: But you have 80 in heps already, -= no, 8 (B) =

"not enlarge the period for taking any astion on the rule 8o "
You might as well put 83 with i¢t.

MR. MEDALIE: I see. All right,

MR. SETH: How long is the Chairmman going to keep us here?
Shall we adjourn, or must we Just walk out?

THE CHAIRMAN:  The Chalmman thinks this is o very good
time.

MR. MEDALIE: We have the man up to convistion, and now we
leave him,

MR. MC LELIAN: What time wil: Wwe adjourn to?

THE CHAIRMAN: 7:30.

(Whereupon, at 5:50 P. m., the meeting recessed until

7:30 p. m., of the same day.)
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The Chairman. You said that in your State the Legislature
told the court what to do.

Mr. Seasongood. That is true.

The Chairman. Here it is the Supreme Court telling the
District Court what to do.

Mr. Medalie. It does not make any difference, I do not
think.

Mr. Seasongood. There is a difference, to the extent
that one is by state statute and one iz the Supreme Court
telling the lower court wvhat to do.

Mr. Medalie. You have the rules, and they are simply
equivalent to the act of the legislature. It does not matter
vho makes the rule.

Mr. Seasongood. Well, I move to strike it, and take the
opinion which has been expressed.

Mr. Medalle. I second the motion. The motion is to strike
the last sentence.

The Chairman. Are there any remarks?

Mr. Seasongood. The chairman has some doubt, I judge.

The Chairman. No. I am trying to figure out whethsr
this 18 one of our own creation or one of the Supreme Court
rules.

Mr. Holtxoff. That 1s one of our own.

The Chairman. Are there any remarks on the motion?

If not, all those in favor say "aye." Opposed,no."

The motion is carried.
Now, may we go on to Rule 100? I do not seem to have any.
Mr. Holtzoff. We do not have any.

The Chairman. Rule 101. VWe are making progress.
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Mr. Holtgoff. fThis relates to removal, and I would like
to discuss first alternate rule 101, the adoption of whieh I
would suggest.

The Chairman. We will turn to alternate rule 101.

Mr. Holtgoff. The first part, dowa to line 10, is prac-
tically the same Sxcept for purely stylistic changes.

The existing statute provides a hearing before a commis-
sioner or the district court, and upon the finding that there
is reasonable cause, an issuance of a warrant fop his removal.

The last two sentences, beginning on line 10, are not now
contained in any statute or rule. They deal with the Question
&8 to how mumch ﬁuat be eatablished in order to Justify a
removal.

Thers 1s a lot of divergence, both in practice and
reported cases -- in fact, considerable confusion -- ag to the
extent to which the Government must make out a prima facie case
and the extent to which the defendant may go into the marits
of the cese. In fact, there are some districts where the
defendant is allowed to offer evidence In proof of Innccence,
vhich enables the Judge of another district Practically to
reviev the action of the grand Jjury in finding an indictment,
although the judge of the district in which the grand Jury sat
could not do that.

30 in those two sentences Ve propose this rule,that if
the removal is based on an indictment, a certified coly of the
indietment should be conclusive proof of reascnable cause,

0f course, proof of identity would also have to be added.

In the second of the two sentences I suggest that if the

removal 1s based on a complaint or information -- in other
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vords, no quasi Judicial 8gency has intervened before the
prosecution vas instituted -- that the Government should adduce
proof of reasonable cause, and the defendant may controvert
such proof.

The Chairman. Are there any remarks on the rule?

Mr. Longsdorf. Did we keep the provision requiring leave
to file an information? I was wondering whether &n information
filed with leave might take on a little higher character of
probative value than one filed withoutleave.

Mr. Holtzoff. I feel this vay: Leave ordinarily is
granted perfunctorily.

Mr. Longsdorf. I do not think it makes any difference.

Mr . Holtzoff. I do not think 1t makes any difference.

The Chairman. Are there ahy further remarks?

Mr. Holtzorer. I move the adoption of Rule 101,

Mr. Medalie. I second it.

The Chairman. All those in favor say "aye." Opposed,
"no." The motion 1s carried.

Rule 102.
Mr. Holtzoff. Rule 102. We also have an alternate draft
on that rule, and 1 suggest the alternats.

This rule relates © the proeedure that should govern
removed cases. You will recall, of course, that certain
government offices, when they have prosecuted cases in state
courts, may remove to a Federal court.

Alternate Rule 102 provides that in such instances the
pProcedure after removal should be the brocedure prescribed by
those rules in the Federal Court., of course, the state sub-

stantive law would govern 88 to the substantive part of the
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prosecution.

Mr. ¥Yedalle. VWhy don't we say thag?

dr. Holtzoff. The alternste rule.

dre Medelles I am looking st tne altsrnate rale.

Mr. Holtzoff. "I hese rules apply to crimlnral proceedings
reaoved” -

Mr. Medalie. We say that. We do not say angthing about
the state government, We do rot have any business to.

It 1s 8ll right. WMy suggestion was wrong. |

Mr. Lorgsdorf. "What is the nesd of the last sentence:
"Repleading 1s rot necessary™t ¥hat sccaaion 13 there for
repleading?

Mr. Holtzoff. Suppose the irdictment was drawn ir
accordancs with the orovisions of the state law. We say thast
the federal procedure shall apply after remowval, in order to
prevent some Judge or lawysr from thirk.ng that you have to
find a new iIndictment in accordance with the federal court.
This provision was put Iir for that reason. There is a siailar
provision in the e¢ivil rules.

Mr. Longsdorf. There is a place for it in the civil rules.
Why don't you say, "Reindictuwent is rot necessary"?

Wr. Holtzoff. It may be'reinformation.”

¥r. Longsdorf. And "reaccusation."

Mr. ledalle. It 1s rot necessary.

Mr. Longsdorf. I wonder i1f that has any utility?

Mr. Medalie. If there has been an indictment, there would
rot be a new inlictment in the federal court.

Mre. Longsdorf. We would not remove -

The Chairman. Could you cover it by saying, "after
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removal , but no new accusation 1s necessapry"?

Mr. Holtzoff. I think perhaps that would be an improvement:
"but 1o new accusation is necessary.”

Well, suppose the defendant had pleaded. Yould he have
to replead?

The Chairman. WYould he plead before removal?

Mr. Holtzoff. He would not ordinarily.

Mr. Medalie. V¥hy do you need that¥/

Mr. Lorzsdorf. Just 2 minute, until I lookat that
statute. I think that will answer the question.

¥r. Holtsoff. The statute does not cover this particular
thought .

¥Mr. Longsdorf. What is the timne for removal in these
c¥imiral cases?

Mr. Tolmen. Any time tecfore trisl.

Mr. Longsdorf. Any time before trial? Can the defendant
be removed before he lsaves?

Mr. Holtzoff. Ordinarily they are removed right away,
but they would have the right to remove safter a plea.

Mre. Longsdorf. If he is removed after & plee the lssues
are &ll made up end there 1s ro oecasion for replesding.

The Chelrman. "Repleading” leeds one to think thet you
are addressing 1t to the plea.

_ Mr. Holtzoff. Yes, you are right.

The Chairmen. "No new accusation 1s necessary.” I think
that 1s bhetter.

Wr. Holtzoff. I think that is better.

1 move the adoption of alternste rule 102 as amended in

accordance with the Cheirmsn's suggestion.
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The Chairmer. All those in favor say "Aye." Opposed,

o

vOt"

The motlon is carried.
Rule 103,
Mr. Holtzoff. That rule relstes to what is technically
krown as rendltion or interstate extreditlon end war 14 be
applicable in the District of Cnrlumbia and the territories,
because those Jurisdictions arve called upoa to surrender
fugltlves to the states.

Mr. Medelie, Here 1s what I do not undrrstand. I think
the prineciple is all right, but why do you limi% the activity
to the chief justice of the district court? Suppose he is
siek. Yhy does he have tnbe there?

Mr. Holtzoff. There is a provisior in the last sentence
thet an assnclate justice may have authority.

¥r. Medalie. Why cen't any Judge have that?

Mr. Holtzoff. This is the ex18ting provision nf the
District of Columbla Code. It has been ine xistence for years,
and the chief justice, in interstate extradition cases, acts
as the governor of the state.

¥r. Longsdorf. Do we want this in the erimiral rules?
Isn't this & politicel procedure?

“re. Holtzoff. No. That is Quite a judicial procedure.

Mr. Longsdorf. If the governor of the state had to do
with 1%, 1t would rot be,

Mr. Holtzoff. He 1ssues a warrant and he conducts a
hearing --

Mr. Glueck. I think 1t is part of the criminal procedure.
Mr. Holtzoff. I think it is, and 1t is in the judicilal

sections of the District of Columbia Criminsl Code.
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Now, (b) embodies the existing statutory prcviéions in
reference to the surrender »f fuzitives by territories to the
stetes and to other territories.

Mr, Glueck. Yor say that is jJust the wey the existing
statute 1s, Mr. Holtzoff?

¥r., Holtzoff. Yes. I made some stylistic charges and
have gotten away from some obsolescent language, but substantively
the provisimls the ssame.

I move the adoption of rule 103.

The Chairmen. Are there any remarkas?

All those in favor say "Aye." Opposed, "¥o." The motion
is carried.

¥r, Seasongood. I wlll vote for it, If you thirk 1%t 1is
necessary to have something. If it is in the statute, as you
say, you do not need to say anything.

Mr. Holtzoff. These rules will supersede the statutes.

The Chairman. The statutes will prebablj be repealed.
The ldea 1s to get the whole body of procedural law in one
spot .

Yre Longsdorf. Is thls golng to take out of federal
statutes only those interstate rendition rules which apply to
these particular courts?

Mr. Holtzoff. Yes.

Mr. Longsdorf. You are not going to venture into inter-
state rendition st all?

¥r. Holtzoff. Absolutely not, because that is not a
matter that is part of the federal judiciary.

Mr. Longsdorf. I may say that that was in our book, but

I never understood why Mr. Iichols put it in.



The Chairmar. Rule 10k.

wp. Holtzoff. Rule 104 is the third and last phase of
extradition, namely, extradltion from the Tnited States %o
foreign countries.

Now, certaln phases of extradition ere Executive and are
carried on by the State Department. Wo attempt is made to
embody that in this draft.

Mr. Medalie. You perpetuaste the horror, &8 appears on
lines 19 to 20: "Commit the person so charged to the custody
of the United States Marshal, pending the final disposition of
the matter by the Secretary of State."

He cannot get bail. It 1s a very bad business.

Mr. Holtzoff. Read on, beginning on line 21: "If the
person so committed is not delivered end conveyed" ==

¥Mr. Medalis. After staying in the jug for two months?
oh, no., If a person happens to have a fight with the political
authority of a forelgn country end they want to make 1t dls-
agreeable for him end charge him with something -- 1t may be a
politicel offense; it may not -- the fact remains that the
person stays in Jail under the existing extradltion rules,
without ball -~

Mr. Holtzoff. Until the State Department --

Mr. Medalie. Yes. That is & long, long tlme. I think
people ought to get bail, and that has been one of the outreges
of our extradition laws.

Mr. Holtzoff. My understanding is that 1t is international
practice in all countries not to grant bail in extradition
ceses, because of the duty that one govermment owes to

genother.
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¥r. Medalie. That is right. Hitler doesn't like you, or
Mussolini doesn't 1like you, and thet settles it - or, 1f you
wish, Stalin doesn't like yous I don't care who you put in.

Mr. Holtzoff. These sre used for the extradition of
crimirals, such as benk robbers -

¥r. Medalie. There is no resson why there should be a
distinction betweer a bank robber, or someone charged with that
offense, and the president of a bank who was wanted for some-
thing., Is there any difference because he is French or Russian
or Turkish than because he remains &n Englishman?

Mr. Holtzoff, If he becomes a fugltive we anawer to the
other goverrment, whereas if he i1s indicted in this country, it
1s under our laws --

Mr. Medalle. If 2 men is here --

Mr. Holtzoff. I should hate to act on this certainly
without the acquieserce of the State Department, bscause we
would be treading on international relstions.

Mr. Medalie. You embarrass the State Department by a sking
the State Department 1f it would agree to bail.

Mr. Holtzoff. I would have no hesitancy about asking the
State Department .

Mr. Medalie. I move that there be added at line 20:
"except that he may be admitted to bail in sccordance with the
usual practice in other motions."

Mr. Holtzoff. Because this involves foreign relations, I
do not think we ought to\adopt this motion -- certalnly not
without consulting the State Department.

Mr. Medalie. I would not consult the State Department ,

because you canrot get any action out of the State Department
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here,

Mr. Holtzoff. I will gst a response w-

Mr. Medallie. You will get a reésponse, but not the kind of
response we want.

The Cheirnarn. Off the record, Mr. Reporter,

(There wes & dlseussion off the record, after which
the following occurred;)

Mr, Medalie. This i3 ar act nf the legislature. If this
is an aet of the legislature, you knaw perfectly well that the
Congress can override the Stste Department, and I do not think
that the amenities between the State Depertment and the other
departmerts have any applicatlion to this work.

Mr. Holtgofr. Congress would not override the State
Department in & matter of this kind 1f the State Department
mede reprepentations on & point just as this.

Mr. dedalie. You mean, generally speaking, about Chinese,
Japanese, Englishmen, Malayans, and Turks?

Mr. Holtzoff. I am talking about matters not involving
great public interest.

Mre. Dean. It is time they did.

¥r. Holtzoff. If there is any question about the desirs-
bllity of the provision as it now exists, I would like en
opportunity, if it is agreeable to the committee, to consulg
wlth the State Department and get thelr reaction, because I do
not think we ought to insert a provision for bail which would
change a prectice that has existed in foreign extraditinn cagses
since our zovernment was established and it affects forelgn
relatlons. I would not want to see --

Mr. Medalie. You mean they started it in 17397 This Code
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makes 1789 look silly.

Mr.
a8 matter
say, "Ve

Hr.

The

Mr.

Mr.
"Yes" or

Jiid o8

Mr.

Holtzoff. We ought to consult the State Department as
of courtesy. They do not have to follow it. They may
do not care one way or the other.”

Medalie. Let them tell us after we pass the rule.
Chairman. I do not think it 1s wise to ask them.
Glueck. I think we ought to hear the argument.

Dean. You won't hear the argument. You will hear
"¥o."

Glueck. We will know where we atand then.

Holtzoff. I would like to ask the State Department.

I would rather see the provision stand in 1ts present

form, but if there is any thought about Inserting a provision

as to bail, I do thirk we should consult the State Department.

M.

swindler

¥edalie. Tet us take a simple example. An American

gets bail pending his ertradition, but if hels a

renchmar e-

Mr.
get bail
swindler

Mr.

Mr.

Mr.
days.

The

Mre.
60 days.

Mr.

Mr.

Holtzoff. An American swindler 1in Erglar” does not
while we are asking for extradition. An American

in Canada does not get bail.

Medalie. It is about time we d4id start a new pattern.
Seasongood. We are only talking ebout 60 days.

Medalie. It is a lorg, long time, if you are doing 60

Chairmen. Especielly in Weshington in the summertime.

Glueck. We have plenty of Americans now in Jall for

Medalle. I press my motlon, Mr. Chalrnan.

Longsdorf. Mr. Chairman, I simply want to say that I



678

thirk that this 1s so entangled with political questions that
we ought to leave 1t out entirely. I think Congress has to do
with the job, not we,

Mr. Boltzoff. We are the agents of Congress.

Mr. Longsdorf. Ve are, for limited purposes.

The Chairman, The motion 1s made and seconded.

If there are no further remarks, all in favor of the
motion say "Aye." Opposed, "No."

The Chair is in doubt.

All in favor make & show of hands. All those opposed, It
1s seven to four.

Mr. Glueck. I want to record, however, that I am wholly
in sympathy with the comment of Mr., Medaslle., What I object to
1s pessing 1t without explcoring 1t with the State Department.

Mr. Medalle. I move that the State Department be asked
for its opinlon and that further action on this particular
provision be held in abeyancse,

Mr. Glueck. I second the motion.

The Chairuman. All ir favor say "Aye." Opposed, "io."
The motion 1s carried.

That brings us to rule 105.

Mr. doltzoff. Rule 105 has to do with search warrants.
Thls, with some stylistic changes of languasge, embodies the
preseant statutory provislons on sesrch warrants.

There is some slight charge, erd thet is (b), in line 19.
The present lew requires the scarch warrant psrticularly to
describe the property and plece tobe searched, I om changing
that to "identifying the property and the place to be searched."

¥r. Mefalie. Urat line?



Mr. Holtzoff. Line 19.

The weason for the change is this., The reporter called
attention to & case in which the District Court vacated s
search warrant that suppressed svidence obtalned by its meens
because the search warrant described the house by an old
number, which had been changed, and although everybedy knew
what premises were intended, the Court held tlmt that was not
a sufficient description, because 1t did not particularly
describe 1t.

Mr. Medslie. That was during prohibltion days.

Mr., Holtzoff. ©No; recently.

Mr. Medalle. Recently?

Mr. Holtzoff. Yes.

Mr. Medalie. What a hangoverl

Wr. Holtzoff. Exactly. That is why I suggested changing
the 1 anguage to "identify."

Mr, Medalle. T'lne.

dr. Holtzoff. Aslide from that, the rest of this is all
in the present statutes.

Mr. Medalie. I want to ask one questlon there with
reference to lines 27 to 31, regarding daytime and rnighttime.
Mr. Holtzoff. This is the substance of the present

statute -- that & search warrant may be served only in the
daytime unleas the issuing offlicer endorses that 1t may be
served &t any time of the day or night, and he mey put such an
endorsement on only if it positively appears that the property
to be searched for 1s on the person or in the place to be
ssarched.

If the affidavits ere made on information and belief, then



15m

68,

the search warrant may be sxecuted only for the daytime.

Mr. Medallie. Thls means, then, i1f 1%t 18 itinerary
property, not on a person?

Mr. Holtzoff. Suppose & premlse is to be searched, and
they are not positive that the property is there. The premlse
1s to be searched only in the daytine.

Mr. Medalle. <You mean that this property shows up only at
certain hours and 1n a particular place?

Mr. Holtzoff. 1Wo., Under esxistirg law, which this rule
continues, 1f you have a search warrart to search certasin
premises for certain property listed in the s~arch warrant, you
may execubte that search warrant only in the daytime, unless
there 1s an affirmative direction on the warrant made by the
commissloner or Judge issulrg the warrant that the warrant may
be executed at any tive of the day or night.

My, Wedalle. I am talking about what the affidavit states,

Mr. loltzoff. Such a direction may be made, however, only
1f the affidavits poslitively show thet the prasperty to be
searched is to be located in the premises that are to be
searched. If the proof isnotpositive, but still sufficient
to Jistlly the lasuance of a s2arch warrant, the socsrch warrant
may not be executed I the wnlghttime.

Mr. Medalie. I wish you would tell me the difference
between one that nosltively stetes thet the article to be
searched for 1s on the property and ore that sufficlently
establishes that 1t is.

Hre Holtzoff. If your afficevit establishes a probable
cause %o belleve that the contrabard to be searched for is on

tha premises, thet 1s zufficient for the search warrant to be
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l1ssued for the daytime. That is not eastablished positively,
and therefore it is not to be issued for the nighttime.

Mr. Medalis. What is the difference? Is that a genuine
difference?

Mr. Holtzoff, Yes, and 1t 1is the exlsting law, and it
always has been the existing law.

¥r. Medalie. But 1s it a genuine difference?

Mr. Holtzoff. Yes,

The Chairman., The difference between "may be" and "1s,"

Wr, Medalle. If 1t is "may be,' 1t should not have s
Search warrant,

Mr, Holtegoff, Oh, yes. You can have g warrant for arrest
on & reasonsble ground to belleve, and youecan have g search
warrart on a reasorable ground to bel ieve,

Mr. Medalie. If you cen have a warrant that deprives a
person of his liberty on thet ground, then you ought to have a
search warrant on that ground.,

Mr. Holtzoff. Yes,

Mr. Medalie. You ecan exescute & warrant a ¢ any time of the
day or night that will deprive & person of his liberty, but
Jou &are more solicitous about property.

Mr. Holtzoff. I think that theme is a good deal in what
you say, that a search warrant should be permitted to be
executed at any time of day or night. It 18 the sort of
chanze which would cause an antagonism on the part of those --

¥r. Medalie., I thirk it would create more of an entagonism
by not explaining what you mean by "urless the affidavits ape
positive, A daytine search if not posltive; a nighttime

search if positive.”
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Mr. Heltzoff. If you can eonvinece them thet you are
eortinulng & rule of lew that has been in existence for a
century e

Mr. Glueck. Is there any resson for having this beyond
that distinction?

¥r. Holtznff. Yes.

Mr. Glueck. 1Is it becsuse when you are positive you go
directly to the place withnut casusing disturbence and trouble?

Mr. Holtzoff. No.,

¥r. Glueck. Yhet is 1t?

¥Mr. Holtzoff. Of course, a search in the righttime is
naturally much more distressing than a search in the daytime,
and you ought not to be permitted to cause that additional
disturbance urless you are absolutely certein that the
property is to be fourd on the premises,

¥Mr. Glueck. That is what I said.

'r. Desslon. 1Isn't it because of the urgency of making
the search?

The Chairman., That is undoubtedly the rationale of the
thing.

Mr. Dessinn. It seems to me that you should not make a
search at night unless there 1s a reason to be in a hurry. If
there is a reason to be in & hurry, it might be all right. I
do not see that being positive about the pleceh as anything to
do with whether you are in a hurry or rot.

Mr. Holtzoff. I thirk this is one of those things where
1t pays to adhere to the law that has been ir e xistence --

¥r. Dession. ONur function is rot to entinue existing

lew, That is not our furetion?
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Mr. Holtzoff. It 1ls mtour funetion, but I say this is
one of those things where that should Le taken into considera-
tion.

My, Mecdalie. Who gets excitesd about the service of
gearch warrants at night?

Mr. Holgtzoff. The Civil Libertles Unione.

The Chaiymean. I thirk ¥Mr. Holtzoff will beck me up on
this. The majority of the Judlelary Committee of the house
will get wildly exclted over & thing like thls.

¥r. Medalie, Well, if you put 1%t on the ground that that
does not meke a distinction without a diffevrence, I am willing
to go along, but you are making & distinctlion without &
gifrerence, the difference being between probable cause and
positive cause.

The Cheirmen. For a very obvious purpose. That
languaze , when you rationalize it, is to dlscourage sasarches
at night. They apparertly could not thirk of any langusje
which would say, "Don't search at right unless 1t 1s serribly
important «"

yp. Medalie. I can think of langaeze.

The Chairmen. oo this is apparently the accepted
formula.

Mr. iedslie. Ve can get & better formla that will
satisfy our consclences end our minds by seylng that "no
segrch waprant shall be executed in the nighttime unless a
specigl direction thepefor is made upon specilal circumstances
shown «"

¥p. doltzoff. Tha: would give the lssulng officer broader

authority than he has under existing law to permit searches at
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nlght.

Mr. Medalle. Xo. The differ=nce between "probable cause"
end "positive"” means nothing.

Mr. Holtzoff. That language would convey such an impres-
slon.

The Chairman. I have not been in favor of considerable
delay and argument on & number of changes that we have msde.

I think I more or less move faster than most of you or some of
these things, but this is one thing witﬁ regard to which I can
see wlsdom in getting legislative consent.

Mr. Medalle. Let me put 1t 1in the form of & motion.

I move that the sentence running from line 27 to 31 be
deleted and that 1n place thereof there be inserted a provision
that the warrant ahall be served in the daytine urless it
contaln a direction for service in the nighttime, which shall
not be made unless the affidevits or depositions establish
some special eircumstance requiring that provision.

‘Mr. Holtzoff, I hope the motion will not prevail.

Mr. Medslie. I krow that.

The Chalrman. Is the motion seconded?

¥Mr. Dession. I will second that.

Mr. Longsdorf. Before we go to the motion, I would like
to make this as & suggestion. This statute on sesrch warrants
1s comparatively recert, 1917, and, by 1ts own terms, applies
only to search warrants authorized by this chapter. It is
section 611 of Title 18, and in the concluding section 1t says:

"Tothing conftained in these sections of this title
shall be held to repeal or impair eny existing provisions

of law relating to search and the issue of search warrants."
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Now, what ars those other provisions of law? I think we
should reserve consideration of this until we have tlme %o
1ook into them snd find out what they are. T do not know whatb
{s lurking around in those. 1 munted for them. I know there
apre a whole lot of searches under the provisinns of the statute,
put I heve rnot hed hime to look inbo all of theam. There 1ls &
muiltitude of them.

I would be e little afraid of venturing into that subjJect
on the basis of thils comparatively recent statute. Toere must
have been & lot of search warrants before thls statute was
passed in 1917.

Mr. Holtzoff. But this languege was not new in the 1917
statute.

Mr. Longsdorf. Oh, rno. There are plenty of cases which
hold thet this is an sttempt to codify the common law of

search waprrants. I will conncede that.

My, Holtzoff. Do you want to put the question, ilr. Cheirmen?

The Chairmer. All those in favor of ‘r. HMedalie's motlm
say "Aye." Opposed, "o "

The Cheir is in doubt. All in favor make & show of hends.
Five. Opposed, six. The motlon 1s lost.

vp. Holtzoff. iow, 1 move we adopt rule 105 as 1t now
stands .

Mr. ¥cClellan. Seconded.

fhe Chairaar. A1l those in favor of the motlon say "Aye."
tpposed, "Ho." ‘The motion is carried.

wp, Dessinr. Mey I esk one question beiore we leeve,

ir. Keporter? why is the issuance of search warrants limlted

to articles used in committing felonles, in sectlm (a): I
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realize that most of your federel crines are felonles, but is
there any resson for thet linitatiown?

Nre. Foltgoff. There is this resson end only this rerson:
The existing search werrant conteins thet. It contains no
provislion for searching rfor property used in the commission of
8 misdemeanor.

Mr, Dession. I know that.

Mr. Holtzoff. And in drafting that --

¥r., Dessior. I knew that that wes the old statute, but
the fact remeins that ir ell state practice thet I know of you
have ro such limitation, and I see no reeson to write it in
unless there 1is a reason for 1t other than historical.

Mr. Holtzoff. The reason 1s one of sentiment. People are
very touchy on the subject of search warrants. I thought that
i1t would be very unwise policy to extend the scope of search
warrants, especlally in the light of certain sentiments in
certalin quarters.

Mr. Dession. You have no limitatinn or searches without
& warrant. They are apt to be more shusive than searches with
8 warrant.

Mr. Holtzoff. The law does not permit searches without a
warrant except as an incident of arrest and in the presence of
the arrested person.

Mr. Dession. Are you sure of that?

Mr. Holtzoff. o0h, yes. I have lectured on the subject of
search and seizure in the Department.

Mr. Dear. You know how broad that "search incident %o
arrest" is.

Mr. HOltzoff. I know.
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¥r., Dean. You walk in the door. You want the man, You
g0 through every room in the house and upstairs, too. It is
the sort of thing that calls for a search warrant, if arything
avar 4did.

¥r. Holtzoff. The polnt 13 that the traditional rule of
law perm:ts that search without a search warrarnt, but I do rnot
balleve 1t i3 sood policy for us to carry it further and extend
the scope of the 1law of 3earch and seizurae,

Mr. Dean. If you have ground tn arrest the man without a
warrant, you ecould do everything at the time of the arrast that
you could do with a search warrant.,

¥r. Holtzoff. 1In his presence and 8t the tine of the
arrost,

Mr. Dean. You ean hauyl him upstairs ang you can gn through
the hoise ard take out 2very dresser drawer,

Mr. Holtzoff, I can see & very good, logical argument
in favor of. Mr. Dession's sugzestion 4o extending it to all
Searches and seizures, As a matter of policy, I am opposed to
doing 1i%.

Mr. Dewsion. Vhat is the poliey? We are not o pposed o
obtaining evidence of crime in s proper fsshion?

Mr. Holtzoff. By "poliey" I mean so far as getting these
rules adopted. I think :f we make the law of sesrch and seizure
&ny more stringent and any more extensive than it now is, we
will create objection to these pules .

Hr. Dession. I am very sensitive to that problem, ang
wherever I folt that we were writing ir Something that I feltg
would hamper the objJectives of the rules, I would not 0 along

with that, but I £6111 have the feeling that some of the 5®
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hlstorical accidents are not as popular as we may think.

The Cheirmean. ™het would the misdeme anors cover? They
would be the other class. Would they cover migratory birds and
things 1ike that?

Mr. Dession. I am not prepared to submit a list.

The Chairmen. Isn't the difficulty with the classification
of crimes?

¥r. Dean. Yes, it is.

The Chairmar. Some things are called misdemeanors that
should be classed as felonies.,

Mr. Holtzoff. Any crinme punishable by less than a year
and a day in prison is s misdemeanor. In addition to that,
certaln very severe offenses, though punishable by longer terms,
are denomirated misdemeandrs by statute.

Mr. Medalie. Vhat are we on now?

8 Mr. Dession. To save time on this, I do not have before
me & 1list of all federal misdemeanors.

I will merely move that the question of whether those
criies which sre classed ags misdemeanors are suffieciently
different or unimportant for our purposes to warrant leaving
this in the form as it is. 1t may be eovered by later disens-
slon, if it be advisable.

The Chairman. e will consider the motinn passed.,

May I ask a question? I thirk it is connected with that
polnt.

I would like to ask Hr. Holtzoff, Speaking about section
€12 of Titla 18 of the statute, What would be the effect of our
passirg a rule like 105 (a), which just takes what might be

called the headlines from a statute? Will the rule then be
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considered asg Ssupplementing the stetute or would there h- any
possibility of 1ts belny subjeet latery to repealirg 149

for instance, or the point that Wr. Dession is meking, you
have the top lire, "“hen the property was used as the mesns of
commltting & felony."

The stetute goes on to clarlfy that: "In which case it
may be taken on the warrant from any house or any other place
in which 1t 1s concealed, or from the bossession of the person
by whom it was used in the commission of the offense, or from
any person in whose possession it may be,"

Mr. Holteoff, I studied that language. A 17t of it 1s
repetitious. So far as the substance of the meenirg 1s eon-
cerrad, everything thet 1s in the statute 1s carried irto rule
105, vut the languaze is condensed and made more sueccinct.,

Mr. Robirson. I hope you are right.

¥r. Holtzoff. I will be fery 5lad to have you check i A

Mr. Robinson. Those words I heve jJust read I thirk go a
little further then what you go in this seetinn.

¥r. Holtzoff, I do not thirk they do.

Mr. Robinsor. As a general proposition, what is the
relationship between our rule and a stetuge where the mile
covers what might be considered some of the essential portions
of the statute? Are the remaining essertial partions of the
statute still in efreet?

Mr. Holtzoff. I think not. I think that if we cover s
tople by rule, that pule would supersede the statute or the
aeme subject, even though the statute igs more complote and
more detailed.

Mr. Robinson. I rather think that that is true.,
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The Cheirman. Do you meve for a repealer of these varinus
statutes?

e Uoltzoff. They naver did that in the civil rules.

Mr. Dears I think the Reporter has raised a pretty funda-
mentel question, particulerly when we repeal in part and it 1ls
rot clea~ as to whethor we have repealed the whole of the
stetute, Wouldn't 1t he wise to corsider wheother we should
have a speciel section specifically repealing or whether we
should cover it in footnotes, saying that it is rezarded by the
committes that such and such & sectior 1s cousidered repealed?

Mr. Holtzoff. I werld rather see it down 1in the footnotes

Mr, Dean. If we do not do it ra:hen speclfically, I
thirk there will be some questior as to whether the statute
has been repealed.

Mr. Holtzoff. There has been no trouble of that sort
with respect to the civil rules, although the same situation
exlsts there.

The Chairmar. Rule 106.

Mr. Holtzoff. Rule 106 covers motions to quash search
warrants and suppress evidence.

The first part is substantially, with some condensation
and stylistic changes, the existing statute on the subject.

The latter part codifies and, [ hove, clarifies the
exlstinrg practice on the question of motions to suppress evi-
dence. I thirk that there 1s 1o change in the law or the
existing practice in any part of this rule.

¥r. Medalie. You have one diffieulty 4n languaze .

Mre Holtgoff. I beg pardon?

Mr. Wedalie. You have a difflcultyof language.
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Mr. Boltzoff. That is always open to irprovement.

Mr. Medalie. Talkirg about persons making motions where
the property was seilzead pursuant to warrant, in line 1ll:

"Such person" -- that 1s, a person whose property was seigzed
pursuant to a warrant -- "may also move to suppress evidence
end for return of the property seized, on the ground that such
waprrart was served 1llegally or that the property was lllegally
8sized without any search warrant issued thers fop."

Kow, that hes two implieations. One is that under e
warrant -- acting under a warrant -- the officep selzed more
property than was authorized to be seized by the warrent, The
other 1s that without &ny warrant at all the officer seized
property.,

Mr. Longsdorf. 4nd the third is that a third person's
property was seized and he 1s not the deferidant and canrot
Suppress ths evidence.

Mr. Holtzoff. The only person who can move for return of
property illegally seized is the person who 1is entitled to the
possegslon of the property.

¥r. Vedalie. Suppose there was no warrent. ILet us put
the three together that Mr. Longsdorf and I are talkng about.
re: a warrant; excess s-izure. Two: a werrant; personr not
raned. [hree: no warrant.

Mr. Holtgoff. Well, I think perhaps your criticlsm of
that sentence is well taken, Mr. Medalie. If we chsnge the
language from "such person” so as to read thet any person from
whom any property has been seiged -

Mr. Medslie. Vith or without 2 warrant.

Mr. Holtzoff's With or without a warrant, may also move.
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Mr. Medalie. I think those are rights that are to be
protected against unlawful seareh and seizure.

Mr. Holtzoff, Thet language would meet your thought ?

Mr. Medalie. Yes,

Mr. Holtzoff. "Any person whose property has been seized,
with or without a warrang."

Mr. Longsdorf. May move to Suppress evidence? Suppose
he 1s mot a defendant?

Mr. Medalie. He might be & defendant.

Mr. Longsdorf. He might not be.

Mr. Medalie., A warrant may 1ssue ageinst you, as a result
of which I get indieted, and 1t might be my property and not
yours, or I am indlcted because I am seized at a railroad
station where a post office inspector, without a warrant,
elther searched or seized off my person.

Mr. Youngquist. I want to ask a question. The rule reads,
"a person szsinst whom a search warrant has been issued." 1Is
a search warrant necessarily 1ssued ageinst a person?

Mr. Medalie. It is not. Concerning whose property?

Mr. Youngquist. Suppose you know there is contraband
property in a place. Do you not 1ssue a warrant for the search
of that place and the seizure of the property without regard
to whoae 1t i8¢

Mr. Holtzoff, Yes, I thirk you are right about that.

Mr. Medalie. "A person whose property has been selged
under color of a search warrant."

"A person whose property has been seized under color
of a search warrant"

would cover the first two of the situations that I mentioned.,
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Mre. Youngquist. I wss directing myself more particularly
to the propristy of the phraseoclogy that we have in the section.

Mr, Holtzoff., In the light of the remarks that have been
made, I am of the opinion thet this phraseology should 55 o
modified, and I will be very zlad to have an opportunit;7p§:;so
this, and perhaps we could adopt it now, subject to being
rephrased in matters of style.

¥r+ Longsdorf. Mr. Chairman, may I make a suggestion to
Mr. Holtzoff that might simplify 1t?

The Chairman, Certainly.

Mr, Longsdorf. Why not tranapose this second half, which
I find no fault with outside of that "such person,” over into
a rule designed to cover all phases of motions to suppress
evidence? They may reach into other things than search
warrants,

Mr. Glueck. I have that in mird, too, Mr. Chairmen.
“het about wire tapping, for instance?

Mr. Holtzoff. I do not think we had better deal with wire
tapping.

Mr. Longsdorf. That is another thing, but there are other
ways of obtaining property than by illegal search warrants.
"hy not put them all togetheyr .

Mr. Robinson. Perhaps in our chapter on proceedirgas
preparatory to trial, such as motions, pleas, and so forth,

¥r. Longsdorf, Yes.

Mr. Medallie. WMay I suggest that we ought not to o nsider
that now until we get the principles settled, and then a sk for
the transposition?

Mr. Longsdorf. That is agreeable,
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Mr. Medalie. WMey I then make & motlion?

The Chalrman. Yes.

VMr. Medalie. I move that the lenguage in lines 11 to 1l
in rule 106 be substituted by the following:

"A person whose proparty has been seiged under color
of a search warrant, or & person whosd property has been
seized without authority of & search warrant, may move
for the suppression of the evidence and move for the
return of the property seigzed."

Mr. Robirson. Such as returning property obtalned inci-
dent to arrest?

Mr. Medalle. Yes. You make the motio on the basis of
your simple constitutional prinelples, which we are rot athempt-
ing %o define'here; but a person from whom property has been
selzed, elther on his person or ir his home, has certain rights.

Thét irvolves a 1ot of complieations, which we do not decide.
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Mr. Holtsoff. I think that is all right.

Mr. McLellan. Suppose A 1s indicted and B's property 1is
Seiged under a searchwarrant. Has A any right to have that
evidence auppressqd?

Nr. Youngquiat. No.

Mr. Medalie. Suppose he is & defendant.

Mr. McLellan. Suppose he is not a defendant. Read your
language.

Mr. Medalle. We can add something there to make sure it
applies only to persons who are the subject of criminal prose-~
cution. _

Mr. Holtsoff. No; whoever has the right to the possession
of the property.

Mr. Youngquist. You have got to divide them into two
classes. The man vho has the right to the return of the
property on the one hand may or may not be the same as the
person in the other class, the man who has the right to suppress
the evidence. 1Isn't that your idea?

Mr. McLellan. Yes, but that didnot make that distinction.

Mr. Dession. Under the existing practice only a person
with interest in the property has a standing to make such a
motion; isn't that true?

Mr. Holtsoff. Yes.

Mr. Nedalie. Mr. Longsdorf has made a good suggestion.
The language would read:

“A person whose property has been seized under color
of & searchwarrant, or a person whose property has been
seiged without authority of a search warrant, may move for

the return of the property, and,if he be & defendant, for
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the suppression of the evidence."

Mr. Youngquist. What about a defendant to whom the
property does not belong? Can he move to suppress?

MNr. Holtszoff. No, because his rights have not been invaded.

Mr. Medalie. This says "a person whose property has been
seised,” and the only one who can move for the suppression of
evidence is a defendant 1f it is his propsrty.

Mr. Holtgoff. I think I would like an opportunity to
recast this rule, inthe light of the observations that have
been made in the last few minutes.

Mr. Longsdorf. I move that the considersation of this
section be reserved for redrafting by the reporter,with the
assistance of Mr. Holtsoff.

The Chairman. You have heard the motion --

Mr. Medalie. And that I be consulted.

Mr. Holtzoff. We wlll be glad to have you.

Mr. Longsdorf. Yes; add that to the motion.

The Chairman. All those in favor of that motion say "aye."

Opposed, "no. It seems to Be unanimously carried.

Mr, Dean, I would like to make one suggestion in connec-
tion with that recasting. Whereas one of the grounds you
specify is that the warrant is insufficient on its face, does
that cover the situation whem the officer who makes the seizure
is exceeding the authority granted by the search warrant? I do
not think it covers that situation.

Mr. Holtzoff. Well, line 12 covers the contingency that
you have in mind: "on the ground that such warrant vas served

1llegally."

19
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Wouldn't that language cover that contingency?

Mr. Medalie. Let us stop debating this one. We are going
to do it over.

The Chairman. Rule 107.

Mr. Holtgsoff. That relates to eriminal contempts and 1t
codifies, in a condensed form, wat I understand to be the
present prectice as embodied in the axilting statute.

Mr. Medalie. I think you make one error.

Mr. Holtzoff. What is the error?

Mr. Medalie. There are tvo kinds of contempt: One that
can be purged and one that cannot be purged. In other words,
1f you call the court & name, you are guilty of contempt that
cannot be purged.  In the other case the court issues an order
requiring the person charged to show cause why he should not be
punished for contempi, and you either conform to the original
order of the eourt, vhich’purgas you of the contempi, or you
are punished for contempt for not doing so.

Mr. Holtzoff. I used the language of the existing statute
on the subject.

¥r. Medalis. If the existing statute has lame langusge,
we are supposed to fix 1t up.

Mr. Holtzoff. I agree with that. 1 am always open to
improvement.

Mr. Medalie. When it gets down to lines 18 and 19, "The
alleged contempt is not sufficlently purged. "

Kr. Holtzoff. I must say that there I copled exactly the
language of the existing statute. 1 agree vith you that the
language might be clarified a little bit., I will be glad to do

it.
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Mr. Medalie. If you clarify that, I ocan go to sleep.

Mr. Holtzoff. Then, I move, subject to that clarification,
that Rule 107 be adopted.

Mr. Youngquist. Just & moment. Can a corporation be
guiity of contempt?

Nr. Holtzoff. I believe s0.

Mr. Longsdorf. It can be gullty of disobedient contempt.

Mr. McLellan. The corporation itself may be guilty.

The Chairman. A corporation may be gullty and punished by
fine.

Mr. Holtsoff. That is the present statute.

Mr. Longsdorf. May I ask a question for information? 1
do not know. Is it possible, in the case of disobedient
eontampts,roé a court in any vay to combine & civil enforcing
eontempt proceeding with a eriminal punitive contempt proceeding?

The Chairman. It cannot be done at common lav.

¥r. Longsdorf. I knov it cannot be done at common law.

Mr. Holtzoff. Ordinarily coercive measures are used for
civil contempts.

Mr. Medalie. Also in criminal contempts. If you will
allov me, I will give you an examplerof it. At the end of
1932 1 was attempting to prosecute for violation of our
Federal laws with respect to elections. I attempted to get the
basic information. That is, I subpoensed the chairman of the
¥ew York City Board of Elections to produce certain election
books.

I happened, incidentally, to be a very good friend of that
person, but he was advised by the powers that be that ve had

no authority to do so. He vas brought before the grand Jjury
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and declined to produce the bhooks.

Thereupon I moved, before Judge Cox, to punish him for
contempt. Judge Cox was satisfied that there was & contempt --
that 1s, disobedience -- and he sentenced him to sixty days in
Jail, as he put 1%, correctly, coercive but not punitive,

Mr, Justice Stone refused to glve a stay.

One night after that I met him and he said to me, "I
thought you vere a friend of mine, but Jugsocax told me this
about you. I asked him why did he give me sixty days. He said,
'I don't knov. G@eorge Medalie told me that that wvas tha'thing
to do.'" |

Mr. Wechsler. Mr. Chairmen, on this issue, I think that
before voting on this section we ought to consider the rule
of the McCann case in the Second Circuit. I do not remember
the citation of that case, but it is an attempt byg the Second
Circuit to address 1tself to one of the realities of criminal
contempt proceedings: Namely, tﬁs difficultj that often arises
in determining whether a contempt proceeding is criminal or

¢ivil; and, secondly, the question as to the degree of supervi-
simthat should be exercised by the court over the institution
of criminal contempt proceedings.

The substance of the second circuit raling is that where
the proceeding is intended to be criminal in purpose the pro-
ceeding shall be instituted not by the filing of an affidavit
of some credible person, as is here provided, but by informa-
tion filed by the United States Attorney or by some person
specially designated by the court to prosecute,

I think there 1s & great deal to be said for that procedure.

Mr. Holtzoff.. But the statute is othervise. The statute
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is the same as this rule.

Mr. Wechsler. The statute,as I recollect it -- and I speak
vith diffidence -- does not distinguish at this phase between
civil and criminal contempt.

Mr. Holtzoff, No, but this particular gtatute relstes
only to criminal contempt ~- that is, the criminal contempt
statute which permites proceedings to ba instituted by a private
party as well &8s by ghe\United States Attorney.

Mr. Wechsler. Well, I am not impressed by the fact that
the statute may so provide, even i1f it does, becsuse 1 still
think wve have the power to change it and might well consider
changing it.

Mr. Holtzoff. Oh, no doubtl.

Mr. Wechsler. At any rate, I should not want to vote to

approve this without considering that.

Mr. Medalie. By the way, there is another thing that I
think we ought to consider. One of the most important cases
on oriminal contempt i1s the case of & person who gave evasive
ansvers before a grand jury and was punished for contempt,

Mr. Robinson. The Finkle case.

Mr. Medalis. Wo: another one that happened in my time,

I cannot think of the name.

There the court proceeded on an informal oral presentment
in open court before the grand jury. Afterwards, of course,
the defendant had an opportunity to be heard and present wit-
nesses; but here, instead of being able to proceed and diapose
of 1t summarily, it would have baen necessary for me, under this
rule, to have filed an information.

Mr, Holtzoff. 1 think so.
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Mr. Medalie. Of course, thatl would have taken another day
and the preparation cf a great amount of material. What we did
vas that the grend jury came to the courtroom, with the United
. States and the witness, and then a statement was made by the
United States Attorney in bebalf of the grend jury: "The grand
jury vighes to present Mr. So-and-Bo for contempt for giving
evasive answeors as rfollows,” and then I called the stenogf&phgr
of the grand jury to real ﬁhe testimony.

If I hLed to drav it asceording to this, I would have lost
e day or two or three.

Mr. Eoltroff. That is covered by parcgraph {a) of this
rule.

Mr. Medalie. It would not appear clearly that that vas &
contempt commited In the presence of the court, although I
believe it was.

Mr. Holtgoff. The grand jury 1s part of the court.

Mr. Longsdorf. The judge does not knovw it of his own
knowledgo.

Mr. Wechsler. Secticn 387 of Title 28, to which
Mr. Holtzoff referred, applies only in & single type of contempt.
It is one of the sectlions of the Clayton Act, and it applies
only in the case referred to in gection 3861

"Namely, the case where there is willful disobedience
of an order or process vhere the thing so done 18 of such

a character &8 to constitute also criminal offense.”

So that it does not apply throughout the whole scope of
eriminal contempt under present lav and, &8 a matter of fact,

applies to & relatively rare cass in the field of ceriminal
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contempt.

I appreciate the force of the position that the same
procedure may properly apply in other cases as well, but that
involves, 1t seems to me, welighing of the vosition taken by
Judge Hend in the case in the Second Cilrecuilt to which I
referred.

I myself see great merit in the position taken by the
Second Cireuit. I do not think we ought to reject it without
considering it.

Mr. Waite. What 1s your proposed change?

Mr. Wechsler. The substance of the Second Circuit is
that when you are dealing with true contempt the procedure is
either by informetion filed by the United States Attorney or
by affidavit filed by some person specially designated by the
court for the purpose.

Mr. Walte. It would change this phrase: "by the filing
of an affidavit of some credible person.”

Mr. Wechsler. Precisely.

Mr., Dean. What is ths case?

Mr. Wechsler. I know it 13 the McCann case. I do not
knov whether it iz United States or some other party, but I
can easily give you the cltation.

Mr. Holtzoff. I can say thisz: that in the Department for
years we have been declining applications on the part of
personsinjured by oriminal contempts to institute prosecutions
on the ground that they ®n go ahead and institute their own
prosecutlions under this statute.

Hr. Longsdorf, MNr. Chairman, there is another question I

would like to ask, of which I am also ignorant. When a
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genersl cchtempt proceeding 1s instituted upon information for
a contempt which was done in the presence of the judge and of
which he knows, but which he was disinclined to pursue in a
sunmary way, what can he do then? Jan he proceed on that
informstion to try the question summarily on hls own knovledge
or must he call in witnesses to tell him vhat he already knows?

Mr. Holtgoff. If he proceeds by informstion, he has got
to give & regular trial.

Mr. Longsdorf. I think so, and I was reminded of that
questiﬁn by reasding the Toledo newspaper case, where he seems
to have done just exactly the other thing. It would have been
sufficient ground for reversal, but it vas not the one.

The Cheirman. Where do we stand on this rule?

Mr. Wechsler. Ny motion was that it be held for further
consideration, rather than adopted.

Mr. Longsdorf. I second the motlicn.

The Chairman. It has been moved and seconded.

All those in favor say "aye." Opposed, "no.” The motion
passes.

Now, what does that mean? That somebody 1s goling to
pubmit 1deas? Are the reporters to do something with it?

Mr. Dean. I would lile to make two suggestions: One, that
the McCann case be looked at; and the other, that Mr. Season-
good be consulted, because he is particularly interested in
that subject, and he had to run out before we reached it.

The Chairmen. Very good.

Mr. Medalie. Considering subdivision (a), may I make a

suggestion, &s & tentative thing, that we amend thet to read’

"In the presence of the court or the grand jury™?
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The Chairman. Yes.

Mr. Medalie. I move that after the words "the court" in
line 5 there be inserted ® or of the grand jury.®

The Chairman. It has been moved and seconded.

All those in favor say"Aye." Opposed, "no." The motion
is carried.

Hr. Youngquist. It sags "while the court is in session.®

Mr. Holtzoff. Yes. You ought to say, "while the court or
the grand Jjury are in session.”

Mr. Youngquist. "while in seasion.”

Mr. Holtzoff. BSometimes the grand jury is in session and
the courtis not,

The Chairman. Rule 108.

Mr, Holtzoff. Tﬁis rule relates to habeas corpus.

Although I drafted it, I have this misgiving about it.
The subject of habeas corpus, although it hinges on criminal
proceeding from a practical standpoint, 1s really within the
jurisdiotion of the Civil Rules Committee, because a habeas
corpus proceeding is a civil proceeding and the Civil Rules do
refer to habeas corpus. All of them say that, except for pur-
poses of appeal, the old péocedure shall continue, while appeals
shall be governed by the rules governing appeals in civil cases.

S0 in the comment that I attach to this draft of the rule,
I suggest that i1f we want to deal with the subject at all, we
ought to make our recommendation to the Civil Rules Committee.

Mr. McLellsn. I do not think it is our job.

Mr. Holtzoff. I do not think it i= our job, either. I
drafted it because this was one of the topics that was to be

covered.
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Mr. Longsdorf. May I correctyu, or try to do so?

*In the following proceedings appeals are governed by
these rules but are not applicable otherwise than on appeal
except to the extent that the practice in sueh proceedings is
not set forth in statutes of the United States.”

Perhaps not all of the procedure in habeas corpus is set
forth in the statutes of the United States ~- In fact, it is
not all set forth there.

¥r. Holtzgoff. Then, the Civil Rules simply, in effect,
merely continue the preexisting procedure, whatever that
procedure ves.

Mr. Longsdorf. I think the habeas corpus rules at the
present time consist of the habeas corpus statutes and the civil
appeal rules and any part of the civil procedure rules which
apply and are not contained in the habeas corpus statute, the
vay 1 read it.

Mr. Holtsoff. And also such rules of the common law
relating to habeas corpus on points which cover the statutes.

Mr. Longsdorf. For that reason I think we can adopt habeas
corpus rules without undertaking to amend the rules of civil
procedure. I do not think ve ought to try to do it.

Mr. Holtsoff. I agree wlth that.

I move that we dispense with Rule 108 or any other rule
on the subject of habeas corpus.

Mr. Longsdorf. I second the motlon.

Mr. Dession. I would like to suggest this. It may well
be that we need no change in the existing civil rule, but 1
think we should consider vhether the present procedure on

habeas corpus is satisfactory in all the respects in which that
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procedure is used in connectlon with eriminal proceedings. If
we conclude that it is, no change is needed. If we conclude
that 1t is not, then I think we should consider what, if any-
thing, we should do on that.

My suggestion is to taks care of eriminal procedure.
Habeas corpus is used mostly -- not entirely, but mostly --
in connection with criminal procedure, and the fact that it ls
not & oriminal proceeding in theory 1s historically and
theoretically true, but it is not functionally true.

Mr. Holtsoff. It is also used to & very large extent in
deportation procesdings.

Mr. Dession. Nevertheless, 1t 1s used more in connection
with criminal cases.

The Chairman. In view of the fact that the Supreme Court
hss, just in the last week or ivo, referred the Civil Rules to
the Civil Rules Committee, why wouldn't it be a proper thing
to refer this matter to them?

Mr. Dession. We can, except thal ve cannot expect them to
vorry about criminal procedure.

The Chairman. They sald the problem arose, and we felt
it was on their slde of the house.

Mr. Wechsler. May it not be relevant to know why the
Civil Rules Committee d1d nothing about the habeas corpus rule?
I asked one of the members about it. They felt that the whole
habeas corpus procedure was & pretty sanctum sanctorum affair
and that it would be needless to touch it without a need for 1t
which did not exist.

80 I do not think we would be raferring to them & sygbject

vhich they overlooked, buit, rather, a subject on which they had
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a firm viev. Therefore, I do not think ve ought to refer it
to them unless we had a concrete suggestion to make, and I
kmovw of no concrete suggestion,at least that is embodied here.

Nr. Glueck. Mr. Chairman, I think Mr. Dession's point is
well taken, and I vas vondering whether it would be proper to
have a little survey made as to the actusl operation of habess
corpus so far as impinges on criminal broceedings in the Federal
courts. Is that feasible?

Mr. Dean. Couldn't Mr. Gottschall get you up that
material in the Depsrtment of Justice?

The Chairman. Could we not get & memorandum fromsomebody?

Mr. Holtzoff. Oh, yes. I can have somebody in the
Criminal Division get it.

Mr. Dean. There are people who work on it every single
day, like Mr. @ottschall.

Mr. Glueck. I think ve ought to have a memorandum on these
headaches that you talk about.

The Chairman. The motion 1is that we regquest aid through
Mr. Holtsoff and the Department of Justice on that.

All those in favor of themotion say "aye.” Opposed, "no."
The motion is carried.

Nov, may ve go back to Rule 81, which we held until
Mr. Glueck arrived.

Mr. Glueck. This rule is drafted at the suggestion of
the chairman as the result of some correspondence -~

The Chairmen. May I ask which is your rule? The one on
pag 2 or the one on page 3%

Nr. Glueck. Page 3, and also & little farther down, on

page 8.
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The Chairmman. It commences on page 3.

Mr. Clueck. Yes. It deals with presentence investigation
t0 be made by probation officers.

The Chairman. This is Rule 3}, page 3.

Mr. Glueck. There is the gquestion of the scope of this
investigation and whether it should be applied to all offenders
or only certain classes., There is the problem of the procédural
stage at which it should be made. There is the guestion of
vhethsr it should be confidential or not, and several related
problems.,

We are dealing here essentlally with the manner in which,
to my mind, theory and policy point on the whole in one direc-
tion, but certain practical considerations may point In another.

As you will observe on page 3, the way it is drafted 1s,
rfirst of all, that the investigation should be made after a
period of continuance and after conviction., Now, 1t has been
recommended by Mr. Chappell, who wvas in charge of probation in
the 0ffice of Administrative Reports, that that Investigation
should be made at an earlier stage, because of the fact that
several agenclies had large territories, and probation officers
csnnot get this Investigating done in time.

¥y objection to that 1as, of course, that the accused 1is
presumed to be innocent until proven guilty, and I do not think
it is proper for probation officers io investigate his home and
his employment, and so on, because he may ultimately be acquitted.
I understand that many defendants do not seem to object to that.

Then there is the question of the scope of this investi-
gation. Theoretically, of course, the investigation should

cover everything that may perform a twofold purpose: First of
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all, aid the judge in imposing sentence; and, secondly, serve
as a sort of plan of supervision and correction in the case of
those men who are put on probation.

You will observe that I have expanded its possible use
also to the case of men who are sentenced as a result of the
court's considering his investigation reports. I do not think
there ought to be a duplication of these investigations, once
by the probation officer and the court and then again by the
investigetors attached to the various penal institutions.

Row, one of the practical difficulties involved is that
a thoroughgoing investigation takes time, and certalnly in
some reglons if the convict cannot be releassed on bail pending
the completion of this investigation, he has to languish in
very bad jails that we all know. That 1s one of the difficul-
ties ve must face if we accept this provision for a contilnuance
- for a reasonable period in order to make this iﬁvestigatian,

You will obsserve also that I provide for the investi-
gation of the prior criminal record in all cases and in such
casas a2s the court or judge shall designate. I provide for a
thoroughgoing social case history going into the make-up and
background of the offender.

That is done because at present, as you all know, there are
not enough probation officers, but it is hoped that ultimately
there will be enough so that at least the first time & man is
up for sentence in any court & thoroughgoing investigation into
the kind of man he is and what makes him tick and vhy he
committed the offsense and the possibilities of his reformation
and the liks may be obtalned.

In order to compensate & person for the time it will take
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to make this investigstion, I provide that the time shall be
deducted from the ultimste sentence, that a week or tvo veeks
or even three weeks cannot make much difference in the long
run so far as the correctional and penal treatment is concerned,
and 1s a sort of reward that I believe the accused is entitled
to.

Mr. McLellan. 1Is that whether he is under bail or subject
to confinement?

Mr. @lueck. No; only vhere he is detained.
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Mr. Glueck (continuing). Now, there was another problem
vhich was raised in this exchange of correspondence in reference
to the confidential nature or otherwise of the investigation re-
port. There are many reasons why it ought to be confidential,

I think 1f you read this correspondence you will see some out-
standing abuses, as wvhere one judge is accustomed to read this
confidential report to the court room before imposing sentence.

On the other hand, I think it ought to be permitted to make
this report available to the defendant, certainly where his
counsel asks for it. That does not occur very frequently in
real 1life, but it seems to me to be a right that we ought to
provide for. So that, roughly, is the rule as drafted.

Row it seems to me that our job is to determine on these
matters of policy in the light of the practical limitations set
forth in this exchange of correspondence.

Mr. Holtzoff. I would like to suggest, about line 5, in
the 1ight of your remarks and in the light of what I believe to
be the situation in many courts, vhere it i1s wise to have the
mandatory "shall" instead of "may". I am visuelizing the court
in a small rural district where court sits for a week or two.
Now, if he 1s required to continue the case for an investigation,
the case goes over the term, and the judge may not be back there
for three or aix months,

Now, suppose the defendant is in custody all this time, he
has not given bail, he has to be continued in custody. Suppose
eventually he is placed on probation. In the meantime he will
have served an additional three or six months' time in jail.
Now, I think all that matter ought to be left to the good sense

and the discretion of the judge; and I therefore suggest--or,
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I want to ask you how you would feel about changing the worad
"shall” to "may"?

Mr. Glueck. Well, if the practical difficulty is as you
say, I suppose we should do that.

Mr. Holtzoff. I feel sure it is. I think the difficulty
might be helped if, in the discretion of the Judge, we permitted
investigations to commence immediately after the prosecution has
started, but I think the whole thing can be cured by using the
vord "may", and you will leave the whole subject in the dis-
cretion of the judge. I am in complete sympathy with pre-
sentence investigations, but I do not went them to become a
hardship for the defendant.

The Chairman. Isn't that open to this objection? You
might have probation facilities that are fairly adequate in the
district, and one judge may avail himself of them and another
Judge may totally neglect them.

Mr. Holtzoff. That is exactly what has happened.

The Chairmsn. And shouldn't it be provided that wherever
the facilities of the probation officer will permit, the judge

"shall"? Then you avoid getting Judge A, relying on the pro-
bation reports, and Judge B, absolutely ignoring them.

Mr. Holtzoff. Yes, but the change covers more ground than
that. This is & provision that the judge shall order the con-
tinuance of the case for a reasonable period for the purpose of
an investigation.

Mr. Glueck. But that also says that the investigation in
some cases need consist of only the check-up on the prior
criminal record.

Mr. Holtzoff, Yes.
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Mr. Glueck. Wouldn't that be covered in those regions
vhere this time element would come in?

Mr. Holtzoff. Well but the point is, suppose there is a
l-wveek session; this particular case is tried on the last day
of the week. You wouldn't want to have the case passed for
three or six months until the court sits again in that division?

Mr. Dession. I am not sure that would be necessary. We
have provided in cases like this, here, that sither you have
got a conviction or plea of guilty or nole, but that the sen-
tencing may be done anyvhere in the district. In another con-
nection we provided that, in order to cut down this delay.

Now, wouldn't that mean, then, that as soon as your probation
investigation was over your man could be taken to whatever
court wvas in session in that district at the time, whatever
division it might be, for sentence, there?

Mr. Holtzoff. That can only be done with his consent. Of
course in some districts there are no statutory’divisions.
There may be a half a dozen places of holding court, without
separate divisions. I think that is true of the district of
Massachusetts,

Mr. Dession. That is right.

Mr. Holtzoff. So that any action of the court can be per-
formed in any place in vhich court is held; but in a great many
districts there are statutory divisions.

Mr. Dession. That is true.

Hr; ﬁoltzorf. And without the defendant's consent every-
thing in that proceeding has to be done in the division in which
it vas done,

Mr. Dession. Well, that is true, but if he doesn't consent,



T

then I would not worry about him too much in this connection. I
think he will, most of the time.

Mr. Holtzoff. I do not like to put it up to the defendant,
vho is not represented by counsel, to do any consenting.

Mr. Dession. If it 18 explained to him that the difference
between consenting and not consenting is spending the next four
months in the county jail, I think he will usually consent, un-
less he thinks he has some reason not to, and if he would rather
play it that wvay, vhy vorry?

Mr. Holtzoff. But another thing is this. Do we want to
carry prisoners, say, 250 miles, from one division or point to
another, as you would have it, in the Northern District of
Texas to the Western District? |

Nr. Dession. Yes, I want to, if it is his alternative of
velting for the court to come to town, fof four months.

Mr. Holtzoff. Well, it is these problems that led me to
the thought that there ought to be a lot of discretion left in
the district court on this whole question.

Mr. Glueck. Well, that puzzled me, frankly, because in
this kind of section you really come up against a basic diffi-
culty in the federal system, wvhere you have on the one hand
crovded regions and cities, and on the other hand you have
these vast territories and infrequent sessions.

Mr. Holtzoff. This is an ideal rule for a big metropolitan
center,

Mr. Dession. Well, there is this difficulty, though, and
that 1s, if you do not do it in this vay, I rhink the probation
investigation, which I am very much interested in, will be a

dead letter on paper to the majority of courts--not all, but in
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& majority. Now, I am not interested in dead letters. If ve
vant this kind of investigestion I think we ought to try to work
it out so that it can be done. That is the only wvay I can see.

Mr. Holtzoff. I think it can be done perhaps if you
authorize such investigations to be commenced at any stage of
the proceeding. You see, the way the rule is nov framed, the
investigation cannot be commenced until the conviction. Now, I
see no harm in having the probation orfieei conducting the in-
vestigation even before that time.

Nov, I think the difficulty that I suggested--and I think
it 1s a very serious one--could be very largely obviated if we
omitted the prohibition against commencing an investigation
prior to convietion.

Mr. Glueck. Well, I see lots of harm in that. I do not
think it 1s a fair proeedure, and besides, it is wasteful,
because it entails the investigation of numerous cases that
vill later be acqﬁitted.

Mr. Holtzoff. Well, there are only five percent acquittals
or something like that--six or seven percent acquittals in the
federal courts. I wouldn't worry about that in the least,

The Chairman. Isn't there a great deal that it would be
harmful for the district attorney to know?

Mr. Holtzoff., Well, the attorney wouldn't knov. That is
for the probation officer,and the district attorney wouldn't
have access to the probation officer's report.

The Chairman. He would not?

Mr. Holtzoff. No, not until conviction. He shouldn't.

Mr. Wechsler. The harm that I see in it is to the trying

to bulld up confidence that should exist between the probation
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investigator and the defendant before the defendant has been
convicted. It seems to me it is destructive to sound probation
work, because the defendant speaks, or thinks he speaks, at his
peril; and more than that it 1s a procedure that is clearly
susceptible of abuse.

Mr. Holtzoff. I am not convinced we should permit such
1nvestigation before convietion, but if we do not, ve cannot
make it mandatory to have such an investigation in every case,
because the only sufferers from such a mandate would be the
poor defendants who might be kept in jail for three or six
months., I do not think it would alvays be practical to cart
defendants from one division to another.

The Chairman. You could certainly make it mandatory in
those divisions and districts vhere the Judges do not move about,
at that one place.

Mr. Holtzoff, Oh, there--yes, yos,

The Chairman. And 1f necessary you could have a rule that
said that, couldn't you?

Mr. Holtzoff. Yes. That is wvhy I said this is an ideal
rule for a big metropolis,

Mr. Glueck. Is that the rule in different courts?

The Chairman. Yes. I do not see how you can escape it.

I mean, the problems are so directly different.

Mr. Seth. In New Mexico, Mr. Chairman, we have lots of
illegal emtries--coming across the line from old Mexico. They
are held in the jails in the southern part of the State, down
close to the border, and about once a month the Judge goes down
there and they round them up, sometimes 20, sometimes 50. They

all plead guilty. They go to Latuna, there, close to El Paso,



17

and the immigratinn officers put them across the line after they
have served the sentence; and the next day they are probably
back; but there 1s no use having this kind of investigation in
that class of cases.

Mr. Holtzoff. No, there is not,

Mr. Seth. There must be a wide discretion given to the
district judge.

Mr. Holtzoff. As a matter of fact, most of those Mexicans
apply for sentence to that Latune farm, because Latuna Farm
affords them a type of life that is much better than that they
have been used to.

Mr. Seth. They used to call it the "Bootlegger's Country
Club” at Latuna.

Mr. Holtzoff. I was told that a consul at El Paso visited
Latuna and said to the immigration authorities, "Well, how do
you ever hope to suppress illegal entries so long as you are
running such a fine jail?"

Mr. Seth. They have a radio in every cell.

The Chairman. A radio in every cell?

Mr. Seth. A radio in every cell. Quite a place!

Mr. Wechsler. Howv much would it help if this vere limited
to felony cases?

Mr. Glueck. I thought of that and decided that is the wvay
to word it, as I did in lines 9-10--

"in such cases as the court or judge shall designate"
meaning by that, either as a matter of general policy or certain
individual cases.

The Chairman. Might it not be the misdemeanor cases where

most good could be done by probetion?
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Mr. Seth. Yes.

Mr. Glueck. That is vhat I had in mind, as against that
simple division. Of course, that might be a beginning; you
might arbitrarily drav the line between a felony and a misde-
meanor.

Mr. Wechsler. I can't think 1t would be much good in mis-
demeanor cases, Mr. Chairman, because the punishment alternatives
are not large enough to permit of much more than a rough judg-
ment.

The Chairman. Up to a year in the Hudson county jail,--
That is in Jersey City, just to identify it,--would be vorse for
a man than some long terms in federal prisons. I am concerned
about that, because they learn more bad things over there than
they probably would in a federal prison.

Mr. Waite. You are right about a greatl many local prisons
being worse than federal jails.

Mr. Wechsler, 1 am not against probation 4n misdemeanor
cases., I just wonder about the necessity for an extensive 1in-
vestigation, because 1t seems to me 1t is used to so great an
extent in such cases simply on the ground of the triviality of
the offence--and rightly so, I think.

Mr. Glueck. I think Mr. Means had a record of felonles
behind him, too.

Mr. Holtzoff. I would 1ike to ask you a question as to
wvhy you include an investigation of the prior criminal record
by the probation officer? What actually happens i1s that the
district attorney has the F.B.I. record of prior convictions.
That is a simple matter. You do not have to refer that subject

to the probation officer.
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Mr. Glueck. But in practice it 1s put into the probation
report.

Mr. Holtzoff. Well, the probation officer gets it from
the F.B.I. You do not have to have an investigation.

Mr. Glueck. It is much harder in states. I 414 not real-
ize that.

Mr. Holtzoff. The United States attorney alvays has the
F.B.I. record in & case in which he is going to trial.

Mr. Medalie. Does the F.B.I. have the state records?

Mr. Holtzoff. Oh, yes; the F.B.I. has everything.

Mr. Medalie. I know our probation officer himself makes
an investigation as to state offences.

Mr. Holtzoff. The F.B.I. record covers all arrests wheéra:s
fingerprints are taken, irrespective of whether they are federal
or state. '

Mr. Dession. The F.B.I. record does not always include

'juvenile jnstitutions. Sometimes vhen they hear about it, it
is there, and sometimes vhen they don't, it is not.

Mr. Holtzoff. It doesn't include any institution that
does not take fingerprints. It is a fingerprinting institution.

Mr. Dession. That is right. 8o the probation officer
sometimes gets these from the defendant himself.

Mr. Waite. I wonder, Mr. Holtzoff, if you can get this--
that is, if the officer, even in districts where the court 1is
sitting more or less continuously, vhere the court can take
care of it--do they have a probation service sufficient to make
an investigation in every case?

Mr. Holtzoff, They haven't. I do not knov of any district

vhere they have enough probation officers to make it possible to



10

720

investigate them in every case.

Mr. Waite. That is a matter that should be of importance
te the district judge.

Mr. Holtzoff. Now, of course, that is their difficulty.
They are trying to get more money every year to add to their
staff, and I hope that before long they will reach that point,
but my understanding is today that they haveﬁzzt a force vith
which to carry on the pre-sentence investigation in every case,
especially since the probation officer performs two other func~
tions as vell., He supervises defendants vho have been placed on
probation by the court, and he also supervises the prisoners
released from federal institutions on parole.

Mr. Glueck. Yes, but thelr aim is to get more, and I think
1f ve had this kind of rule they would be aided in getting more
probation officers.

Mr. Holtzoff., I think {1t would, but yet you can't make it
mandatory unless you are sure the facilities will be present.

Mr. Glueck. It is mandatory only in the cases that the
court or judge designates as requiring this more intensive in-
vestigation.

The Chairman. Mr. Tolman says there are ten or tvelve
districts in which pre-sentence investigations are nov nade in
every case.

Mr. Holtzoff. Are there that many?

Mr. Tolman. Yes.

The Chairman. I knov in my district the probation officer
says he is doing that, but it keeps his men working practically
five or six nights a wveek, and they vork all day and vork all

evening to get it done, but he has got to ¢ that state of
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enthusiasm about it, and it seems to me our rule ought to be
predicated on the fact that such is going to be forthcoming. I
do not think it ought to be built on the theory that the pro-
bation department is going to be undermanned.

Mr. Wechsler. Moreover, 1f Congress should approve the
rule, they would probably provide the funds.

The Chairman. It certainly would lead to 1t.

M¥r. Wechsler., It certainly is not an objection to the
rule that the funds may not exist.

Mr. McLellan. In the districts where the judge does not
sit in one place only, why shouldn't he go to the place when he
18 needed and vhere he is needed, after a probation report has
been furnished, for the purpose of sentencing the defendant?

Mr. Holtzoff. I suppose he could, Judge, though taking a
district like the Rastern and Western Districts of Kentuoky, in
each of those districts there are six or seven places of holding
court, and by the time the Judge makes the rounds, the time has
come for him to start making enother round. In other words, 1t
is pretty difficult for him. He does 80 much traveling, any Vay,
to keep his statutory terms, that he might find 1t difficult to
make additional trips in betveen times.

The Chairman, Or the single judge of the Eastern and
Western District of South Carolina.

Mr. Holtzoff. Yes, that is another one.

Mr. McLellan, I am just asking. I do not know.

Mr., Holtzoff. In soms aistricts he can do that.

Mr. Youngquist. There are consecutive terms in various
divisions that keep the judges going from one to another, up in

our State.
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The Chairman. Of course, the cure for that, in the days of
automobiles, will be when Congress gets around to the point of
abolishing some of these terms and places vhere court 1s merely
held because of some statesman's birthplace.

Mr. Holtzoff. The Judiclal Conference has advocated the
abolition of the statutory divisions.

Mr. Seth. That is what ought to be done. They ought to
abolish divisions.

Mr. Holtzoff. Yes, then the judge would be free to go
around his district without being required to hold statutory
terms in specific divisions; but I am not particularly sanguine
about that statute passing, becsuse there is a jealousy on the
part of local chambers of commerce, local bar associations, if
you please, and 30 forth.

Mr. Mclellan. Then under those circumstances you have got
to distinguish betveen judges that sit in one place, and those
that travel about, unless you are villing to say "may” instead
of "shall".

The Chairman. I hate to see us go %o the "may". I think
yhere it 1s possible it should be the "shall'.

Mr. Glueck. Do you think 1t is feasible to draft it ac-
cording to that suggestion--that 1is, having tvo different pro-
cedures set out in the rule?

Mr. Holtzoff. I imagine 1t is.

Mr. Glueck. Is 1t?

The Chairman. Might it be possible to predicate it on
some principle that in such districts in a circuit, "as the
judicial council of the circuit shall designate"? 80 that you

vill have it left to the Council of Circuit Judges to decide
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that there is enough manpower in the probation office in a
certain district to do 1%, and in others, that it must be pro-
gressive,

Mr., Waite. That oﬁght to be good.

Mr. Youngquist. Wouldn't you run into the danger of find-
ing a Council that vould not require 1t in any case?

The Chairman. I do not think so. I think the Senior
Circult Judges vho preside at these conferences are in the main
men vho are intensely jnterested in this sort of thing.

Mr. Mclellan. WVell, why not leave that to the Reporter and
Professor Glueck to work out something on that?

The Chairman. May we do that? I really think ve cannot
decide 1t tonight.

Mr. Medalie. Before you do that, I vant to make a sug-
gestion of law on 81. It is really not of very much importance.

The C?girman. Y?;.

Mr. Medalie. Rule 81, line 5, "sentence shall be imposed
without delay.” That doesn't mean anything. That might mean
he should impose it the same day.

The Chairman. You are reading vhere?

Mr. Glueck. What line are you talking about?

Mr. Medalie. Rule 81.

The Chajirman. Now, turn to page 3. We are dealing with the
alternative rule.

Mr. Medalie. Have you disposed of that?

The Chairman. No.

Mr. Holtzoff. Right there I might say the present 81 1is
the Criminal Appeals Rule, but 1f the alternative rule 1s adopted,

that would supersede 81, I think.
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Mr. Medalie. Would 1t? Only in part.

The Chairman. We will hold it in abeyance.

Mr. Medalie. Hold the 31d 81 in abeyance, and the alter-
nate rule?

The Chairman. Now, are there other parts of your alternate
rule which you want to comment on, Mr., Glueck, or have you
covered 1t?

Mr. Glueck., I was vondering about this matter, from line
22 down. Some people have objected, beginning with 1ine 26, on
the ground, as some probation officers claim, 1t would create a
10t of difficulty for them. Once it got around that the de-
fendant could see this report, it might get them into all sorts
of trouble, because they might have recommended certain things
to the judge or made certain statements about the prisoner's
wife, and all that sort of thing.

Mr. Youngquist. What 1s the purpose of permitting the
accused to see the report?

Mr. Glueck. I thought 1t vas part of fair play.

Mr. McLellan. I do, too.

Mr. Holtzoff. I think it is fundamental in due process
thet a person should not be sentenced on information that he
does not know exists.

Nr. Medalie. "Due process” does not apply here.

Mr. Glueck. Not due process, put it is fair play.

Mr. Mclellan. I do not think it is fair that one side
should know something that the other side does not know.

Mr. Glueck. Do you think, Judge, in practice, it vould
get around to the point where every lavyer and every defendant

vould say, "Let me see that report"?
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Mr. Mclellan. No; and in practice, Professor Glueck, soO
far as my ovn personal observation goes, $4f in our district
counsel for the defendant wants to look at the probation report,
he does that, and he will talk on metters, in sentence, about
the contents of the probation report, and the judge hes it
right there, and so far as one of them 1is concerned he reads it
vefore he sentences, and he glso 11stens to vwhet hoth sides
have to 8ay about it; but there are places where the probation
report is not seen by counsel for the defendant, and he should
have the privilege of seeing 1t, T think.

Mr, Glueck. Nov, let me ask ynu thig--would it be just as
well, in order to weet the objection nf these probation officers,
to 1imit this to counsel? That is, the defendent would be pro-
tected through his counsel, and 1t might avoid individual de-
fendants insisting on sesing these reports.

Mr. Mclellan. 1 think that might be all right. I think
that might be all right.

¥r. Longsdorf. poctor Glueck, is there any possibility of
withholding the names of informants and giving out only the in-
formation?

Mr. Holtzoff. That can be done in the framing of the re-
port. The probation sfficer can withhold the names of informers
from 1t.

Mr. Glueck. That wvould causs & complication. The way the
case histories are written up, they are supposed to give the
names of the informants.

Mr. Longsdorf. 1 know there are other statements.

Mr. Glueck. And to make statements as 1o their reliability,

too.
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Mr. Longsdorf. Yes.

Mr. Glueck. And your suggestion vould make neeessary a
digest of that--one more step, 1f that is to be done.

Mr. McLellan. There 1s not much trouble over the lawyers
geeing 1it.

Mr. Dession. I am afraid if you did allov the defendants
to see it in all cases, 1t is somevhat 1ike the prablem: - you
have in trying to serve papers on some persons. 1t includes
part of the document. He reads, here, he is "erazy", or some-
thing.

Mr. Medalie. May I meke a practical suggestion? In rule
81, page 8, you refer to the defendant as & "eonvict".

Mr. Glueck. That is the other 81.

Mr. Medalie. That 1s your 81, page 8, rule (3).

Mr. Glueck. Page 8. What vas your comment, there?

Mr. Medalle. (reading)

"t shall not be lawful to sentence a convict.”

The Chairman. A defendant.”

Mr. Medalie. It should Dbe "a defendant”.

Mr. Glueck. It is all right with me, but by that time, he
is convicted.

Mr. Medalie. We never call him a "convict". We are all
agreed to let it go?

Mr. Holtzoff., We don't even call him a "convict", though
he is in prison.

Mr. Mclellan. There is something the matter with rule (3)
in mny judgmant.\ 1 think it 1is controversial, but I do not know
how you can pass 1t up and leave it just to the Reporter. I

have had caseg--maybe 1t is by reason of my misconduct that this
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rule exists--vhere I thought it was not right to let a man go
entirely free from a jail sentence, that the interests of
justice would be served if he got just a taste of imprisonment,
and that would not be enough for him, because he ought to be
wvatched for a considerable period of time; so I have sentenced
him to say three months on the first count, snd on the second
count, provided for a year's probation, or twvo years' probation,
and T thipk there are certain kinds of casas, cases vhere the
men are young, that that is a very desirable power; and when you
are considering such a rule as that you have to bear in mind,
don't you, that where there are two counts on which the defend-
ant 1s convicted, you can sentence him on sach count and make the
sentences consccutive?

There is something about that., There must be some abuse
that you had in mind, Doctor.

Mr. Glueck. Well, you s2e the letiter right above that,
Judge? Mr. Tolman brings out the evil. He says thav transforms
probation into a sort of policing rather than a rehabilitative
measure. What you have 1n mind, in other words, vhile desirabls,
ought to be done as part of parole rather than probation.

Mr. Holtzoff. But the parole lawv only ‘comes into operation
if the sentence is for longer than a year.

Mr. Glueck. That may vell be, but I am merely saying it
ought to be done.

Mr. Medalie. You have any number of sentences on thét
theory. There are many cases vhere a man gets two years or even
five years on the first count, or & number of counts, tﬁat run
concurrently, and then the judge reserves another count and gives

him five years more, suspended after the service of the sentence
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on the first count.

Mr. Mclellan. Wwell, I think 1t is desirable; he ought to
have that pover. It does not need to be exercised alvays.

Mr. Medalie. There 18 a tendency for the cases to be uni-
form in my aistrict, and I suspect, in most other districts.

The Chairman. Mr. Tolman suggests to me that Mr. Chandler,
wyhen he read this rule, doubted vhetner rule 3, paragraph (%),
was vithin the rule-making power.

Mr. Medalie. You mean 1t fixes sentences?

The Chairman. Yes.

Mr. Glueck. I think that, too. Il was merely one of the
topics referred.

The Chairman. Well, will the Reporter consider the whole
rule, and keep what Mr. MclLellan and Mr. Chandler have said in
mind?

Mr. McLellan. 1 did not want to delay you by 1t.

The Chairman. 1 think that is important.

Mr. Glueck. What about rule 2 on page 7%

¥r. Holtzoff. I want to say & vord about rule 2. It
provides that 1t shall be the duty of the court to give careful
consideration to the probation officer's report. 1 do not think
ve ought to make such a statement. You nmight as vell provide
or have a rule that it shall be the duty of the court to give his
careful consideration to the evidence in the case.

Mr. McLellan. And yet there 1s need for that.

Mr. Holtzoff. You think it is?

Mr. Glueck. Why, certainly it 1is needed, yes.

Mr. Mclellan. I do not want to Dbe preaching about judges,

put I am afraid smme of them don't pay much attention %o it.
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Mr. Glueck. I think there is & adifrerence. They are ac-
customed to glving careful consideration to evidence that 1is
of fered, but they are not accustomed to giving careful consider-
ation to matters of this kind. That is about all you can 8ay.

Mr. Holtzoff. 1 know they need something of the sort. I
am wondering whether it would be vise to put 1t into the rules.

1 em through with my judging.

The Chairman. But you can't forget that you vere on the
bench?

Mr. Wechsler. Mr. Chairmen, do I understand that the action
wvas, to refer thiszmhbtermatter back?

The Chalrman. To the Reporter and Mr. Glueck.

We have left, the six rules dealing vwith appellate matters.
That commences with rule 90. I wonder if ve may take just a few
minutes to glance through them and get some vord as to vherein
they differ from the previous rules.

Mr. Mclellan. May I ralse a question of porsonal privilege?
1 should like to nave it understood that I was speaking in & very
general way only when I referred to judges sometimes not paying
very much attention to probation reports.

Mr. Glueck. 1'11 say they don'!t--and you o&n leave thatl
in the record.

Mr. Holtzoff. Rule 90 is the samé as the corresponding
civil rule on this subject. 1t relates to direct appeals from
the district courts to the Suprenme Court. The only direct
appeal that I know of under existing lav in criminal cases 18
the appeal by the Government from & decision on & demurrer or
gs{milar ruling on & question of law, vhere there i8 a constitutior

a) question jnvolved or a statutory-construction question
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1nvaived.

Mr. Wechsler. How about wnere there is a judgment sustain-
ing a speclal plea in bar, does that language apply?

Mr. Holtzoff. Well, it is the same.

Mr. Wechsler. Ve have abolished special pleas in bar.

Mr. Holtzoff. There is a direct appeal in those cases
also if there is a constitutional question involved.

Mr. Medalie. Ve can't provide as to vhen & person has a
right of appeal.

Mr. Holtzoff. Ko, put I am just explaining 1n ansver to
Mr. Wechsler's question.

Mr. Medalie. Well, 1 move 1t be approved.

Mr. Longsdorf. second the motion.

(The motion vas duly AGREED TO.)

Mr. Holtzoff. Nov, rule 91--

Mr. Robinson (interposing). I have & question, thers,
Alex. Pardon me. I &m seeking to go back. But this assignment
of errors, in the southern District of Rev York, the judges
there and others have protested vigorously against continuing
the assignment of errors.

Mr. Holtzoff. That is for the Supreme Court.

Mr. Medalle. The dounsél have. I think you vere present
vhen they protested at the Circuit Session with the bar.

Mr. Holtzoff. This relates only to appeals to the Supreme
Court, and the Supreme Court still requires 1t.

Mr. Robinson. The question vas whether there would be the
same polint applicable here.

Mr. Holtzoff. I don't think so.

Mr. Medalie. It might be a good 1dea if ve wvere 1ln some
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vay to memorialize the Supreme Court, if it is responsible for
the continuance of the requinement of filing assignments of
errors in criminal cases, to have 1t do something to abolish 1%,
because it is & fraud and & nuisance.

Mr. Holtzoff. We do not provide for assignment of errors
in any other instance, except on direct appeals 1o the Supreme
Court.

Mr. Medalie. You guarantee you &re abolishing assignments,
now?

Mr. Holtzoff. 1 beg pardon?

Mr. Medalie. You guarantee you are abolishing assignments
of error in the appeals to the C.C.A.?

Mr. Holtzoff. Well, if these rules are adopted.

Mr. Medalie. Where do you abolish that?

The Chairmen. Later on.

Mr. Medslie. You do?

The Chairman. Yes.

Mr. Medalie. Good! Good!

The Chairman. Why not here? Let us press Mr. Robinson's
question & minute.

Mr. Holtzoff. The only thing 1s this., MY understanding 1is,
and Mr. Tolman vill correct me 1f I am vrong, thet the civil
rules Committee hesibateil:to abolish as#ignments of errors, in
respect to direct arpeals to the 3upreme Court, because they
felt that touched the internal administration of the Supreme
Court, and the rules of the Supremé Court provide for assignments
of errors, and 80 they made no suggestion on that.

The Chairman. We suggested to the Court that there were

certain anachronisms in the appellate procedure, and the Chief
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Justiee said, "Well, point them out to us. We don't see hov
they could exist." And I related three or four of them to
him, and he said, "why, they manifestly should be chenged." 80
I take it that ve are permitted to make suggestions.

Mr. Holtzoff. Well, if that is 80, I would like oppoftunity
then of revising rule 90 so as to abolish petitions for appeals
as vell as the assignment of errors, and permit such eppeals to
be taken by mere notice, as appeals are taken to the Circult
Courts of Appeals.

The Chsirmen. WhY not?

Mr. Dession. I second that motion. I think it is a very
good one.

(The wotion vas duly AGREED 70.)

Mr. Holtzoff. I am glad you raised the point.

Now, rule 91 relates to making up the record on appeel bto
the Circult Court of Appeals, and 1t represents one of the tvo
or three changes in the present Criminal prppeals Rules. The
present Criminal Appeals Rules perpetuate the old-time pill of
exceptions. The Civil Appeals Rules, which came about four
years lster, abolished bills of exceptions. Rule 91 abollshes
bills of exceptions, and mekes the procedure for that purpose
the same in criminal appeals as it 4s in civil appeals.

Mr. Seth. Mr. Holtzoff, 1s this intended to be complete,
or merely to change the Criminal Appeals Rules in some particulars
The reason I am esking that is, you do not specify in thils any
time for taking the appeal, 4o you?

Mr. Holtzoff. Oh, well, the time for taking the appeal
is not a procadural matter.

Mr. Seth. IV 18 specified in the Civil Appeals Rules.
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Mr. Holtzoff. "h, yes, your appeals--civil appeals, and
all those questioné.

Mr. Seth. You take rule 3 of the appeals rules.

Mr. Holtzoff. I am not sugresting any change on that score.

The Chairman. Then ought it not to be g1l incorporated
here as one complete set?

Mr. Holtzoff. Perhaps 8O.

Mr. Youngquist. Mr. Chairmen, I have been wondering for
some time whether the Court wants incorporated into these rules
of criminal procedure that we are preparing the suggestions for
changes in the Criminsl Appeals Rules, or ¥hether they want that
in a separate communication?

The Chairmen, Well, I em not altogether clear on that,
but I gathered from my talk with the Chief Justice that they
wanted one complete report with a definite indication from us
on where we wWere racommending changes in the appeals rules.

Mr. Holtzoff. Well, I sm bothered by the faet that under
the Oriminal Appeals Act, the Supreme Court mey make rules with-
out referring them to Congress, vhereas under the 1940 act,
rules have to be referreé to Congress.

The Chairman. I 4o not see anything to worry about in
that. They are not going to lose their control over appeals
rules by submitting the vhole block to Congress; and, after
all, they are not dealing at afm'a length.

Mr. Holtzoff. I had the thought that maybe the two groups
of rules should be in two separate documents and all that part
of it which is covered by the 1940 act submitted to the Congress.

Mr. Wechsler. Why don't ve walt until ve get congressional

sustaining?
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The Chairman. Yes. The Court should inquire at least
vhether or not they are sensitive on that point; but I am afrald,
practically speaking, that if the appellate rules wers submitted,
and these vere held away from Congress, vwhy, those Conzressmen
would go up in the air. They would say, "Well, we will plck
these to pleces, boys, just to shov you vhat we can dol” you
know; but that is up to the Court.

Mr. Longsdorf. ¥Mr. Chairman, that prompts a question that
has been in my mind for some time. should we--are Ve authorized
to--sutmit these appeals rules as a part of the criminal procedure
rules, or have they peen referred to us merely for suggestions
of changes or amendments tc be made in the Criminal Appeals
Rules, with the expectation that the Criminal Appeals Rules
vwill stand &8 & separate code of rules? I do nob Knov.

Mr. Robinson. It seeums to me, Mr, Chairman, that our task
simply is in the drafting of the rules to see to 1t that there
4s as distinct a2 line as possible, on the one side of vhich
would be rules which ve draft clearly under the power of our
stgtute, and on the other side of that line, &8 clearly &s
possible, rules which are beyond the particular scope of our
statute; and if va will do our drafting with thst in mind, then
I think ve will have to let those other problems take care of
themselves as we comé to them.

Isn't that esbout as well as ve can do?

The Chairman. In other vords, do you want to make 1%t 80
they can Besubmittod or be used as & complete system?

Mr. Longsdorf. Of courss I understand these mmbers-Are
merely uorkingnnmp?¥§ror our present consideration and vorking

out, and are not at all indicative of wvhat the final numbers
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will be.
t to he & part of

+or IX

put if they &vre not mean

Mr. Glueck.
edure, does your Chsp

an entire system of criminal proc

cover a&ll the problems in the field?

No, it does not. In other words, Chapter IX

Mr. Roblnson.
js obviously inecomplete, and I agree with the recommendations
that have been pade here, and, Alex, I think no doubt Agrées
vwith the recommendations made here, that the appeals chapter
should b2 arafted novw in the light of whatever recommendations
ined with the Criminal Appeals

the Committese makes, and comb

Rules, 8o thatl they will be harmoniocus.

Mr. Holtzoff. Yes, 1 agree to that.
Mr. Glueck. To be preaented as & soparate dosument éntire-

1y?

Mr, Robinson. When the time comes.

The Chairman. Suppose Ve leave that open to further in-
structions.

Mr. Holtzoff. In ansver to Mr. Seth's question as to the

time for appeals, that is taken care of by Criminal Appeals

of the rules as to vhich I am not suggesting any

Rules, by one

change.
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But you gaid this vas
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this is a sel.
o rapidly. This, plus
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Mr. Holtzoff. And they are

other.
Now, rule 91 1is the rule

vhich does away with the bllls of
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exceptions and provides for a simple record in 1its place.

Mr. Dean. I do not think you allov enough time in rule
91. 40 days is the meximur that you can get.

Mr. Holtzoff. That 1s the time fixed in the civil rules,
and there is no reason Why 15 a big eivil cage--

Mr. Dean., It is not the time in eriminal appeals &s it
stands nowv, though you can get any amount of time in soma cases.
If you have got & complicated pecord, you are going ‘o need more
than 40 days in order to take 1t to the court of Appeals.

Mr. Medalle. Tt says: |

"put the district court shall not extend the time to

a day more than 90 days from the date of the first notlce

of appeésl.”

Mr. Holtzoff. The Circult Court of Appeals can grant him
another extenslon.

Mr. Medalls. Ve had better preserve that specifically,
because there 18 much confusion 1f you do not say 1t specific-
ally. |

Mr. Dean. There 1s much confusion nov vecause there are
certain of the circuit Court of Appeals rules which specify the
time, and vhereas the criminal rules nov give the judge the
privilege of setting the time, within the Pirst 30 4ays, in
which to file a bi1l of exceptlons, he would be inclined to
gset say 150 days, whereas the Criminal Court of Appeals has
galready fixed the time in 1its rules. We should take ocare of
that.

Mr. Medalle. what would happen to your tobacco case?

Mr. Dean. Very muchl

Mr. Medalle. I have sesn the record, and 1t could not be
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printed vithin that time. It would be physically impossible.

Mr. Deen. You could not do it.

Mr. Holtzoff. 1Is this problem different from the problem
in civil cases?

Mr. Medalie. Where 18 the discretion vested in the court
by this rule %o give a time that is reasonable?

Mr. Seth. The present rulse gives a discretion.

Mr. Medalie. I thought we were going to exclude that.

Mr. Seth. It ought to be.

¥r. Holtzoff. The district court may grant a 90-day ex-
tension, or an extension up to 90 days from the date of the |
notice of appeal, and I think there 18 another provision&that
the Circuit Court of Appeals can grant another one.

Mr. Medalie. Where is that?

Mr. Youngquist. The last line.

Mr. Medalie. The district court gives 90 days, and I am
vondering what would happen in the tobacco case we were talking
about, where it is physically impossible for them to print that
record in that time. Whet is 1t--30 volumes, now, without ex-
hibits?

Mr. Dean. More than that.

Mr. Holtzoff. The printing comes later. This 18 only the
time for settling and filing.

Mr. Medalie. But they cannot do that.

Mr. Dession. It could not be done in that time, though.

Mr. Glueck. What do you propose, George? How vwould you
allow that to be more elastic?

Mr. Seth. The present rules allov the district court to

extend it indefinitely, vithin the first 30 days.



28

738

Mr. Dean. I think that 1s vhere 1t ought to be, because
the district court, a3 no other court, knows what the case is
about, and the size of the record.

Mr. Medalie. That 1s why 1t 1s a distinetion without a
difference. Mr. Longsdort points out to me that the record
shall be filed. Thatl means you can flle the transcript. That
1s right. BSo it also 1s & distinction without a difference, ifr
you have only one CcODY of the record.

‘ If you have only one COPY of the record to f1le with the
clerk of the appellate court, hovw are you going to get that
stuff to the printer? Obviously you must have two records, 80
unless ﬁhere apre two copies of thelminutos made through the
trial, you would have to sit down and copy it again.

The Chairman. 7You take the court's record and send it to
the printer, and keep your own record.

Mr. Medalie. The court has no record necessarily. Usually
they do not.

Mr. Dean., Not unless it is given as a gift by the people
who pay for 1it.

The Chairman. I thought that vas something every district
court had.

Mr. Medalie. No, that is not.

Mr. Youngquist. Wouldn't the Circuit Court of Appeals
é1low you to withdraw the record for that purpose?

Mr. Medalie. It might or might not. Why shouldn't he be
required--

Mr. Dean. Some of the rules provide nov that you can only
withdraw a copy, and one must be left there.

Mr. Medalie. You see, if you have only one stenographic
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record, and you f£11e that in the appellate court, your job then
in order to getl this to the printer is first to copy the record
that you are going to file in the sppellate court. Well, the
copying of that record is almost as big a Job as naving it
printed.

Mr. Seth, Just about.

Mr. Dean. TYes.

The Chairman. of course, the easiest thing to 3o, obviously,
I would say, would be to get Lwo coples.

Mr. Medalie. Yes, but suppuse you dldn't?

The Chairman. That would indicate that someone in the de-
fendant's counseli's office ought to learn hov the mechanics of
the case should be run.

Mr. Medealle. I knovw, but suppose he didn't? Suppose he
is limited in his disbursements, or he could only get disburse-
ments for appeal after conviction, which 1s a normal situation
any vay?

The Chairmen. I should think he could appeal and then get
the record back from the C.C.A.

Mr. Medalie. I do not think that would be so easy.

Mr. Dean. I think there is one pasic question underlying
all these appellate sections, and thet is whether ve are purport-
ing to adopt & procedurs that is folloved in the Fourth Circult
and the Court of Appeals of the Distriect, and, I think, in the
Third Circuit.

fhe Chairman. And the PFirst.

Mr. Holtzoff. That {s provided in the older rule, I have
that here.

Mr. Dean. If 1t is, have V@ provided for reviev by the
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Supreme Court in that set-up? because I think they have run
into real difficulties vhere you only have oné COPY of your
original gtranseript filed in the Cilrcuit Court of Appeals. The
Suprene Court has nothingz to review, unless it takes the digest
of the transcript which accompanies the briefl.

The Chairman. Well, that is no problem. I have a case
that 1s coming up next month, in vhich the record is 7,000
pages.

Mr. Dean. That is, 1f ecounsel on the other side stipulate
that that shall be the record.

The Chairman. The original record has been flled with the
Court, and there are being printed as appendices to the two
priefs about 600 pages of testimony. Kov, if the Court handles
that 600 pages, it has got all that 1s pertinent. If they con-
ceivably want to £ind anything in the 7,000 peges, 1t 1s there,
but the 1lssues which are belng raised in the Supreme Court 4o
not involve the other 6,500 pages approximataly, and 1t 1s per-
fectly foolish to let the court pe burdened vwith the physical
veight of carrying that about.

Mr. Dean. 1 agree with you, and I think it is a very ex-
peditious vay of bringing & case up to an appellate court; but
will the Supreme Court, as it is nov constituted, or under 1its
present rules, 100k at the transcript of testlmony, or will it
only look at such parts of the transcript as are set forth in the
appendix to your brief?

The Chairman. We would stipulate that the entire original
record flled with the clerk is the record in the case &nd may be
referred to by the gounsel in the argument if desired, eand by the

Court. Novw, vhether the Court will do i1t or not, I do not knov.
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This is a form of stipulation suggested to me by counsel for the
?.v.A., and he says that 18 the way they have regularly done
1t in appeals coming up fpom the Fourth Circult.

Mr. Dean. Nov, you have a problen, don't you, assuming
that the court w111l look at that as your record? Suppose
counsel on the other slde will not stipulate that that is the
record? And I understand that that has arisen in several cases.
What do you do then?

The Chalrman. 1 vas interested 1in another case that in-
volved aboul 5,000 pages, wvhere counsel would not do that, and
they printed the whole record on an application for certiorari--
and it was denied. I don'ty know anything about it, but it
struck me a8 the most foolish thing & man could ever do.

Mr. Dean. It was foolish, and that vas probably one of
the reasons 1t was denied!

Mr. Longsdorf. Mr. vanderbilt, have you had experience
vith the opposing counsel making additional excerpts in the
brief, on the contentlon that yours vere not enough?

The Chalrman. That 1s done nov jn the C.C.A.

Mr. Dean. That is done in the Fourth.

The chairman. I mean, each side presents his own appendlx
to his brief.

Mr. Longsdorf. A1l he vants?

The Chailrman. Yes. And in this case, Ve have &l180 stipu-
jated that 1f either of us has left out of our printed excerpts
of the record in the appendix, ve can add it in our briefs.

Mr. Longsdorf. We do that in California, and ve do not
use those stipulations.

The Chalrman. Ve are stipulating out of an excess of
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caution.

Mr. Longsdorf. Well, that is all right.

Mr. Youngquist. That is provided for by these rules.

The Chairman. Yes; and really, from the standpoint of the
judges of the Circuit Courts of Appeals, they just "eat it up”,
because 1t strips the record of a 10t of stuff which from their
standpoint is just surplusage.

Mr. Longsdorf. For a long time {n the Ninth Circuit ve
have been doing the same thing in 8 aifrerent vay. The record
is printed under the supervision of the clerk of the Circuit
Court of Appeals, but only so much is printed as 18 designated
by the parties tobe printed. It is selected in about the same
vay, and a short record goes up, and it is all in one book, &and
there are ample printed copies left over to be sent up to the
supreme Court in case there i1s a petition for certiorari.

The Chairman. I did not knovw the Ninth aid 1it. If they
do, then you have practically half the Circults doing 1t.

Mr. Longsdorf. Well, they don't--1 say, vé print the
record there in a separate book, and that is filed as the
printed record. The transcript is there, too, but not all of
the transcript is printed, and the record is printed under the
supervision of the clerk of the Circuit Court of Appeals and
pot under the supervision of the judge of the distriet court--
the transeript.

Mr. Holtzoff. Mr. Chairman, may I revert to a question
Mr. Medalie raised a fev minutes ago, namely, an extension of
time within which to file the record., True, the district court
is given only up to 90 days, but the corresponding civil rule

fpom which this is taken has been construed as not depriving
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the Circuit Court of Appeals of the 1pherent power to grant a
greater extension, only you have to epply for another extension
to the Circuit court of Appeals instead of to the district
court.

Mr. Nedalis. It does not appesr in the rules, does 1t?

Mr. Holtzoff. No, but the Circuilt Courts of Appeals have
so construed the corresponding civil rules.

The Cheirmsn. Is there any resson why it should not do so?

Mr, Holtzoff. 1 see no reason why 1% should.

Mr. Medalie. I think that should say s0.

The Cheirman, Do you 80 rove?

Mr. Medslie. I so move.

(The motion vas duly AGREED TO.)

Mr. Holtzoff. with that smendment, I move the adoption of
rule 91.

Mr. Dean. I would 14ke to amend it agaln, and that is to
place no 1imitstion on the district court. It seems to me the
Circuit Court of Appeals has no besis for determining whether
the extension should be granted. The district court 1s the
court that knows hov long & record 1s and the difficultles of
getting 1t up for appeal purposes, and if you go into the
Cireuit Court of Appeals and make your representatlion, you can
only at the most make certain superficlal arguments about the
length, and 80 forth.

Mr. Medalie. Thet is all they need to know, jan't 1t--
that, plus the exhibits, and the character? That 1is not diffi-
cult to establish.

Mr. Dean. How are you going to get reliefl from the C.C.A.

though if the distriet judge, who knovs all about it, turns you
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down?

Mr. Medalie. You have 1imited his pover. It isn't that he
1s turning you dovn.

Mr. Dean. Thet's vhat 1 mean.

Mr. Medalle. his rule gives nim a limited pover.

Mr. Dean. That's what I mean.

Mr. Medalie. In viev of his limitation, 1t would be 2
question of getting pelief only from the Circuit Court of Ap-
peals, which is the only court nowv, sometimes.

Mr. Dean. 1f 1 were sitting on the Circult court of Appeals
and they came up to me, and the aistrict judge had turned them
down, or at 1east had sald, "gentlemen, I can only give you 80
many days," I vould have no way of knovwing vhether 1t should
have been more, pecause I would not have as much knowledge as
the man vho had tried the cass.

Mr. Medalle. Right you are--if the district court turns
you dovn--but under rule 91, the district court can't give you
more than 90 days even 1f he thinks you are entitled to nine
months.

‘Mr. Dean. We make him turn them down, 1is vhat you are
gsaying to me.

Mr. Medalle. That's right.

Mr. Wechsler. 1 second Mr. pean's motion, anyhov, to
give the district court pover to grant the extension.
Mr. Dean. That's 1t.
Mr. Holtzoff. I don't like the jdea of having a different

practice in civil cases from that prevailing in criminal cases,

on the same® point.

The Chairman. Is the problem here any aifferent from vhat
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it is on the civil side?

Mr. Dession. Yes.

Mr. Wechsler. one thing, Mr. Chairman-~appaala in eriminal
cases come very frequently in cases of & different sort than
you get on the civil side. It may be & matter of aimplo con-
venience and necessity not to g0 further than the district Judge
in making the application in civil 1itigation vhere you have
got to appeal; you have got & solid issue, and 1t is & lot
easier to regularize the practice in terms of knoving the Circult
Court.

It seems to me® it may still be burdensome in eriminal cases
to have to do that, the argument of symmetry making it prevall,
because of the real issues that may be involved.

Mr. Dean. I would really 1ike to see the present rule for
criminal appeals retained; that is, vhich gives to the district
court the opportunity to fix the time at vhich your pills of
exceptions should be filed, and I think the same thing should
apply here vith reference to your notice of appeal and the filing
of your appellate record.

Mr. Holtzoff. I vould like to ecall attention to 8 (v),
vhich glves general plenary pover to extend the time, and 1t is
under this provision that Circult Courts of Appeals have been
extending the time in oivil cases for the filing of the record.
The corresponding civil rule is 6 (v), I think.

The Chairman. Now, you have the motion by MNr. Dean,
seconded by Mr. Wechsler.

(The motion vas duly AGREED T0.)

Mr. Dean. pon't limit the aistrict judge.

Mr. Holtzoff. I move ve adopt rule g1, vith the amendments
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that have been approwed.

Mr. Youngquist. What vas the first amendment, novw?

The Chalrman. The first amendment vas to give the C.C.A.
pover to extend, and the second one is an amendment to give the
district court power to extend. The only man who doesrt
nave the right to grant the extensions 18 the defendant!

Mr. Medalle. If the aistrict court turns you down, you
ought to have a right to go to the Circuit court of Appeals.

The Chalrman. You have got 1%, under our motion.

Mr. Youngquist. They both apply.

The Chairman. A1l those in favor, S8y age.

(The motion vas duly AGREED 7T0.)

Mr. Medalie. Mr. Chalrman, {sn't it a fact that the balance
of these rules with respect to an appeal, except the rule with
respect to 1iability on & bond, deal with this Fourth Circult
practice?

Mr. Holtzoff. No. All of rule g2, to and including para-
graph (k) is the same as the civil rule. Paragraph (L) is the
Fourth Circuit practice on printing the recprd.

Mr. Seth. Well, you do avay vith the bills of exceptions
in these rules?

Mr. Holtzoff. Yes, vwe did that in rule 9l.

Mr. voungquist. 1 was looking for it. I do not see 1b.
1 do not see the elimination of the bills of exceptions in 91,
except and unless it may pe inferred from the mere facl thet
you file the record.

Mr. Wechsler. It is in rule 90, i1sn't 147

Mr. Holtzoff. Rule 92.

Mr. Seth. That is the supreme Court.
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Mr. Wechsler. Oh, you are right.

Mr. Seth. I don't see where 1t is done avay vwith.

Mr. Youngquist. Unless it is by implication.

Mr. Holtzoff. BY implication, and also 1s included in our
rule 92, which describes hov the transcript shall be made up,
and there 18 no rule or provision for bills of exceptions, but
the new provision 1s paragraph (L), vhich 18 in gubstance the
Fourth Circuit Court.

The Chairman. (L), 92.

Mr. Longsdorf. Nov, with respect to (L), I am obliged, on
behalf of the Ninth Circult, to protest against passing that in
this way. They yould not 1like 1t out there, and it 1s not
their vay. The clerk of the Circuit Court of Appeals has the
record printed there, and I know 1 am speaking correctly vhen 1
say that that 1s satisfactory. Ve do 1t aifferently in the
state courts of Califorata, and just as Mr. vanderbilt sald, the
difficulty is in getting transcripts enough to handle your ap-
peal.

Mr. Venderbilt has said "Two." My own experience is that
three are hardly enough, because each party to the case vants
one of the transcripts on wvhich to make his discussions, and one
has got to be filed, and even then, the printer is left out in
the cold. Kov, the way it 1s done in the Ninthk Circuit 1is,
wvhen that transcript is filed, the parties then designate what
parts of the typevritten granscript filed as the record on
appeal are to be printed, and wvhen they have made those desig-
nationa, the appellant designates his, then the appellee dosig-
nates vhat additional he wants i1f any, or they may stipulate,

and then the clerk in the Circuit Court of Appeals takes that
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down to the printer and supervises the printing.

Then the C.C.A. judges have all the record that they need
to read contalned in one book, and there are smple copies to
go around. 8ixty of them are printed, and there are enough
1eft over to file In the Supreme Court {1f you apply for certior-
ari. The thing works, and they do not vant it changed.

Mr. Dession. VWell, it works very vell 1f your parties
can print a record, but when you have to publish books at the
rate of anyvhere up to & hundred thousand on some appeals in
order to have an appeal, 1t becomes a little bit silly, I think.

Mr. Longsdorf. You don't print the entire transcript.

You reduce it, just as you do by excerpting it in the briefs,
but you get enough copies.

Mr. Glueck. S3uppose you can't get the parties to agree
as to how much they put in?

Mr. Longsdorf. They say hov much they want printed, and
1f they want too much, they have to pay for 1t.

The Chairman. The Circuit Court rule is, the moving party
prints what he wants; hence, if he prints too much, he has
either to pay the cost of it or get called dovn by the court,
or both, Nov, 4f he doesn't print all that the respond;nt needs,
the respondent prints vhat he vants.

Mr. Longsdorf. ¥e have been doing that thing in California
for years.

The Chairman. And it saves all that interminable business
of counsel getting together and figuring out vhat shall be
printed.

Mr. Longsdorf. I knov.

The Chairman. Or having to go in to the judge and having
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Mr. Longsdorf. There are plenty of appeals that go up in
California vithout a word of transcript, vhere 4t 4s only on
the law and the pleadings.

Mr. Dean. Should not (a) therefore pa re-worded?

Mr. Holtzoff. The civil rules do not require the entire
transcript to be filed. They provide that only those portions
shall be filed which counsel designate. Then under the Fourth
Ccirecult rule, vhen it comes to printing, as 1 understand it,
each counsel prints 4n the appendix to his brisf so much of
vhat has been £41ed as he wants to.

The Chalrman. I have struggled through the 014 method
that we have had in the Third Circuit, the traditional method
of printing everything, and I have also struggled tnrough the
days vhen you reduced averything to narrative form.

Mr. Longsdorf. Thet was WOTSe.

The Chalrman. And when this wourth circuit thing was de-
viged, the judges in the Third Circuit ecouldn't see 1t at all.
They only adopted 1t after the court of Appeals 1n the district
had; and within the 1ast year 1t has been adopted in the Pirsti
Circult, and the judges in every circult that has 1t prefer 1t
because 1€ reduces the amount of their paper work.

Mr. Longsdorf. We prefer 1t to the old system, but I
think the vway they print the record in the United gtates Gircult
Court of Appeals in the Ninth Circult ascomplishes the same reé-
sult, and 18 sti1ll more convenienb.

The Chairman. That is all pight 1f you are both in 3an
franclsco, put suppose 0One is up in vortland, Ore., and the
other 1s down in Los Angeles, 1t isn't 80 @asy, is 1t?

Mr. Longsdorf. Well, you have got to exchange praecipes
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designating the parts you want included.

The Chairman. 1 have gotten into more bull-fights over

what records shall be printed than I have in the course of all
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The Chairman. Is thet in the Ninth Circuit?

Mr. Longsdorf. No, no, in the state courts.

The Chairman. Oh, in the state courts.

Mr. Mclellan. There 18 oneé thing in these rules taken from
the civil rules that I think is perhaps of some consequence, but
1t may be merely personal to me. The rule gives the district
judge among others the right to call the attention of the Court
of Appeals to misstatements in the record, aither early, Or
after the case has peen entered in the Circuit Court of Appeals.
There is no provision hovever for the judge seeing the record.

About three or four veeks ago 1 had the experience of a
lavyer vho was £11ing his prief thinking that he would send &
copy of it to me, and he gent a letter saying that he enclosed
it, but unfortunately for me, he sent the record instead of his
prief, and it vas just as full of errors and misstatements as
1t could possibly be. Both sides had agreed to jt. The punctu-
ation in the judge's charge vas such that it was utterly senseless,
and under that ru;o, pecause I happened to see 1t, I called the
attention of the court to it, and counsel, who made all the
changes that I suggested.

Now, I do not pelieve that 2 judge should have any pover-~
the trial judgo«-vith reference to the record, &s he 414 in the
case of a bill of exceptions, put I think you serve the interests
of everybody 1f the rule provided that he shall have & chance to
gee the record pefore it goes up, and the stipulation as to vhat
should be a part of the record, to the end that he may suggest to
counsel that the errors therein be corrected in the early stages,

instead of having to do it through printing the changes later 1in
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case the judge happens DY chance through gomebody's mistake to
see it, and to seé some misstatements in the record.

I think that is one of the defects in that rule, but it
may be just because 1 am always anxious to see yhat somebodYy
says that I have said.

Mr. Dean. 1 think that is rather important, since we are
abolishing bills of exceptions.

Mr. Robinson. Certainly.

Mr. Dean. That is, the procedure under vwhich they vere
f£1led with the aistrict judge.

Mr. Robinson. Yes, and signed by him,

Mr. Dean. And since the errors are often errors of lav
made largely by the trial judge, 1t seems to me ne should have
some opportunity to glance at it.

Mr. McLellan. Yes, not to say vhat should go up, put to see
i1t, to the end that he may act under the rule, if the lavyers
won't correct the misstatement, and of telllng the Circuit
Court of Appeals what the errors are.

The Chalirman. Ydu make that as a motion, Judge~-some such
provision?

Mr. McLellan. Yes, I do, the 1anguage to pe left to the
Reporter.

Mr. Dean. I second it.

Mr. Longsdorf. May I interrupt for 2 question? You are
1eaving the provision of paragraph (g) in this rule (92), the
record to be prepared by the clerk and certified?

Mr. Melsllan. Yes, but I refer especially I tnink to (h),
vhieh provides that the parties or the district judge, either

before oOr after the reoord is transmitted to the appellate
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Mr. Youngquist. 1 did not mean that, but simply to give
the clerk i{nstructions to submit all records to him, in view
of the contents of (h), which gives him the right to suggest
the record.

Mr. Longsdorf. The practice under (g) corresponds to the
California practice. The clerk simply certifies the record, not
the reporter's notes. The clerk certifies that, then the re-
porter's notes are certified by the reporter, and the clerk
sends the whole thing to the judge.

Mr. Mclellan. We don't knov anything about 1it.

Mr. Holtzoff. To bring it to a head, may 1 move that rule
92 be approved as i1t is in the draft, with the addition of an
amendment to cover the point suggested by Judge Molellan.

Mr. Roblnson. Second.

Mr. Longsdorf. Now, just wait a minute. I vant to add
something else. I think there is an error in (g) here that I
should have called to your attention sooner. Rule 92, page 2,
paragraph (g)-

"put shall alvays jpclude, vhether or not designated,

copies of the folloving: the material pleadings*® L&

That is a little pit uncertain, or ambiguous.
n__wyithout unnecessary duplication"
Then -
".-the judgment;"
Nothing sbout the defendant's plea, or the verdict, and that
ought to go in. You can't have & complete precord without that.

Mr. Holtzoff. Well, the judgment shovs vhat the verdict

vas, of course.

Mr. Longsdorf. How's that?
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Mr. Holtzoff. The judgment shows vhat the verdict vas,
of course.

Mr. Longsdorf. Well, hov about the plea?

The Chalrman. It is part of the pleddings.

Mr. Holtzoff. 1t is part of the pleadings.

Mr. Longsdorf. Vell, is it a pleading?

The Chalirman. Yeos3.

Mr. Medalle. Ho, no, that ordinarily goes in. The clerk
sends in the minutes. That shovs everything that happens in
the caseo.

Mr. Holtzoff. They do not do that in all districts.

Mr. Medallie. They do not?

Mr. Holtzoff. They do in someé.

Mr. Dean. After all, this is only & matter--

Mr. Medalie. You see, you are going up on the judgment
roll, and you vant to have everything that happened. These
appeals are appeals on the judgment roll, because 1t includes
every jntermediate astep, and there 18 no appeal on any of the

intermediate steps, until you have the judgment roll.

Mr. Longsdorf. Hov have veé got a record of what the verdict

was?

Mr. Medalle. 1 move the minutes, certified bY the clerk,
be included.

Mr. Holtzoff. They are not included in the civil rule.

Mr. Medalie. Well, of course, 1 knov they are not, but it
nas been the custom in many many jurisdictions to include them,
because your appeal is on the judgment roll.

Mr. Holtzoff. I have no objection.

Mr. Medalile. 1 move they Dbe i1ncluded.
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Mr. Holtzoff. I will make that as part of my blanket

motion.

Mr. Medalie. All right.

Mr. Holtzoff. That ve include the minutes.

The Chairman. All right, Mr. Holtzoff accepts that, and
ve have Judge Mclellan's motion. All those in favor of the
motion to amend 92, say aye.

(The motion ﬁas duly AGREED T0.)

fhe Chairman. 93 has been covered by 92 (L).

That brings us to 9%.

Mr. Holtzoff. That is similar to the corresponding clvil
rule, and just makes 1t easier to enforce a simple procedurs.

Mr. Medalie. All right, vhere is your procedure for the
supersedeas bond?

Mr. Holtzoff. That is contained in the Criminal Appeals
Rules. I am only lncluding those appeals rules vhich I am sug-
gesting be changed, rather than carrying them all,

Mr. Longsdorf. May I call attention to a difference here
betveen 92 (L) and 93? 93 reads:

"Unless ordered by the circuit court of appeals it

shall not be necessary to print the record on appeal in any

eriminal proceeding.”

92 (L) reads:
"Unless ordered by the court it shall not be necessary

to print the record on appeal.”
Which court are you talking about in 927
Mr. Holtsoff. You want to change that? That ought to be

"eircuit court". Of course, it vas intended to be "eircuit

court”.



758

Mr. Longsdorf., Well, I thought so.

Mr. Holtzoff. Shell we change it by consent?

Now, we are ul to rule ok, Mr. Chairmsn, vhich relates
to the simple enforcement of supersedeas bonds.

Mr. Longsdorf. What became of 93, mey I ask?

The Chairman. It is out. It is a dupliecation of (L).

Mr. Holtzoff., That is out.

Mr. Longsdorf. out?

Mr. Youngquist. And in gh, 1ine 3, "the court", by notation.
Is that the Circult Court of Appeals or the district court, or
is that dealt with in a preceding rule that does not appear in
this volume?

Mr. Dean. I assume it 1s the district court.

Mr. Holtzoff. I think i1t would be whichever court takes
the supersedeas. That 1s my opinion.

Mr. Longsdorf. Which court clerk is the agent?

Mr. Holtzoff. Whichever ecourt takes the supersedeas, I
vill say.

Mr. Medalie. Why don't ve say it, and make it clear?

Mr. Dean. Doesn't the judge of the district court ordinarily ’
take 1t?

Mr. Holtzoff. Ordinarily, the district court takes the
supersedeas, but sometimes the Circuit Court of Appeals will.

Mr. Medalie. Why don't you say the clerk of whichever
court takes the supersedeas bond?

The Chairman. The jurisdictional court accepting the super-
sedeas.

Mr. Longsdorf. The judgment ought to be entered by the

clerk where the case started, and that would be the district
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court. When it goes back the minute can be entered, "Judgment
on the motion by summary judgment."

¥r. Seth. 94 would not have to cover both bail and super-
sedeas bonds. The Circult Court of Appeals rules limit the
supersedeas bonds to fines. They designate the appearance baill
in separate rules pending appeal. Ought not this to cover both?

Mr. Longsdorf. You mean bail on appeal?

Mr. Seth. Ball on appeal, Yyes.

Mr. Holtzoff. Well, the supersedeas bond is equivalent to
baill pending appeal, isn't 1t?

Mr. Seth. Well, look at rule 6. It is distinguished.

The trial court may stay the execution of any sentence of fine
or costs, and it may require the defendant pending appeal to pay
the fine, submit to an examination of his assets, or give the
supersedeas bond.

Mr. Holtzoff. Well, if he does not give a supersedeas
bond, the defendant stays in Jall.

Mr. Seth. This relates only to the fine.

Mr. Longsdorf. The appeal stays the'oxocution of the
sentence. There is nothing to supersede thara..

Mr. Holtzoff. No, butthe supersedess bond is so, as I
understand it, if the defendant is to be released from custody
pending appo;l.

Mr. Dean. That is a bail bond.

Mr. Seth. The trouble here is, the supersedeas is used
to stay the execution of the fine.

Mr. McLellan. Why don't you cover both?

Mr. Seth, That i{s what I say--"supersedeas or bail bond."

Mr. Holtzoff. Yes, sir, 1 think ve should.
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The Chairman. All right, a motion is made to include
bail bonds as well as supersedéas bonds on appeal, in rule o4,

Mr. Dean. I second it.

(The motion was duly AGREED T0.)

MR. HOLTZOFF: I move, with that amendment, the rule be
adopted.

Mr. Medalie. At whichever court he happens to file the
bond in. I think that the provision, hovever, ought to be for
his filing the bords only in the district court. The circuit
court isn't going to.

The Chairman. Well, we define "court” to mean the district
court, so that is all right.

Mr. Medalie. Well, is it clear that the supersedeas and
the bail bond are both filed in the district court? If it
isn't, it ought to be so, because the clerk of the circuit
court can't go around to the various districts enforeing bail
bonds or supersedeas bonds and collecting fines.

The Chairman. Subject to a cheek-up on that, may ve have
a tentative scceptance?

Mr. Medalie. Yes, sir,

The Chairman. All those in favor of the motion say aye.

(The motion was duly agreed to.)

Mr. Holtzoff. Now, rule 95, "Definitions,” really duplicates
in a sense the general definition section of these rules, in
part, not in vhole, of these rules, end I think if ve are going
to have just one set of rules, you do not need rule 95.

The Chairman. It can be combined with rule 1.

Mr. Holtzoff. Yes, I think so,.

Mr. Robinson. I think so.
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Mr. Medalie. Computation of time, lines 11-13. If you
give somebody 40 days or 90 days, and the time is extended,
and you give them nine ﬁonﬁhs, or let us say 180 days,.vhy
should you exclude Sundays and legal holideys? That 18 no
place for excluding them.

Mr. Holtzoff. Well, that 1s the President's rule.

Mr. Medalle. It 1is a poor rule.

The Chairmen, If the last day on vhich you happen to act
happens to be Sundaf or a holidey--isn't that right?

Mr. McLellan. Yes, or vhen the time is less than seven
days.

The Chairman. Yes.

Mr. Medalie. Well, you have no such time here. The time
| is specified in the foregoing rules.

The Chairman, We have got an earlier rule on that.

Mr. Holtzoff. Rule 8 (a) covers that, and I think this
second paragraph becomes unnecessary.

Mr. Medalie. All right, I move to strike 1t out.

Mr. Seth. It is taken from the present appeals rules, this
part.

Mr. Robinson. That is right.

Mr. Longsdorf. If this 1s all part of one whole system of
rules and one complete whole, then the foregoing rules, occurring
on page 95, overlap the rule ve have got away up in front of
this.

The Chairman. That's right.

Mr. Longsdorf, If these rules apply only to the chapter on
Appeals, then they should be so vorded, so as only to apply.

The Chairman. We can't do that yet, until ve knovw vhat
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the court wants us to do vith the situation. It 1s our problem,
80 we will have to get a very tentative approval of this,
knovwing that it may or may not be combined with rule 1, with
rule 8, or possibly may be made separately.

Nov, as I understand 1t, the last paragreph is the only
nev part.

Mr. Holtzoff. That is right.

The Chairman. So far as the criminal appeals rules are
concerned?

Mr. Holtzoff. Well, no, only the last clause of the last

‘paragraph is new, including proceedings to punish for criminal

contempt of court. That 1s to cure the defect pointed out in
the Nye case.

The Chairman. I see.

Are there any other questions on this rule?

Mr. Holtzoff. I move 1t be adopted, Nr. Chairman, with the
omission of paragraph 2, and subject to consideration of its
being combined with rule 1.

Mr. Youngquist. Yes.

Mr. Longsdorf. And the correction of the rule, and permit-
ting in this other unforeseen rules that might be misleading.

Mr. Holtzoff. That is a matter for the commi ttee on style.

Mr. lLongsdorf. Yes, I think so.

The Chairman., All in favor of the motion, with this
amendment and modification, say aye.

(The motion was duly AGREED TO.)

The Chairmsn. I cannot think of any rule we have not
covered.

Mr. Medalie. There may be a few odds and ends ve will
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wvant to put in--for example, skating vhat is to be done on 2
motion in arrest of Judgment.

Mr. Holtzoff. We have no rule on arrest of judgment, and
no rule on grand jury, as yet.

Mr. Medalie. Also such things as vieving the premises, a3
to which there ought to be specific authority.

Mr. Longsdorf. Indeed there ought.

The Chairman. I would 1ike to suggest this--that the
Secretary write a letter to each member, which would reach him
probably as soon a8 he gets home or be there walting, asking
nim to suggest any topics that he thinks of that should be in-
cluded that we have not touched so far.

Mr. Longsdorf. If that is a motion, I second 1t, end I
hope it will be worded broadly enough.

The Chairmen. Iet us proceed to the resteof the program.
I think any of the matters that ve have covered today that
seem to be controversial so fsr as the members of the Committee
are coneerned, as soon as they are redrafted, should be sent out
to all the members of the Committee, so that we can gee vhether
the third redrafting embodies a meeting of the minds. I do not
mean by that, 1if you are on the losing side of & motion, that
you should argue it over again, but to see whether or not the
rule expresses the senseé of the meeting.

Mr. Longsdorf. The saxé questions will be open &8 on &
motion for rehearing on appeal?

The Chairman. No. 33 That as soon as ve get a return or
an expression of opinion on those things, that the Committee on
Style start to operate, and as fast as they can get the matter

in shape, that another tentative draft De gent out to all the
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members of the Committee, and wve will arrange for 8 f£inal meet-
ing before the report 18 submitted to the Court. I take it,
after that 1t vill be for the Court bto determine vhether or not
1t is to be printed and circularized to the bench snd bar,

and then, from then on.

Mr. Mclellan. Are you deciding vhether to nold the meet-
ing in Washington or some place else where the hotal accomo-
dations are more suitable?

Mr. Medalie. Thank you for that. I vas about to put it.

The Chairman. Chief Justice Hughes expressed the desire
that our meetings be held here. I do not knov whether that
commandment continues or not under the present conditions.
Perhaps 1 may talk to Chief Justice Stone about it. I take 1t
your favorite meeting place 18 Atlantlic cLty?

Mr. McLellan. That 1s it.

Mr. Seth. Hoboken, Ve figured on!

The Chalirman. Well. Why 4issent from anything in Eudson
county?

Mr. Holtzoff. Hovw about Essex county?

The Chalrman. Oh, that is all right. Ve will see you are
well treated in the hotels and clubs.

Does that general program meet with the approval of the
committee? If 1t does, Ve vill consider 1t acoepted tentatively.

Mr. Longsdorf. Cen Ve have any forecast about vhen the
next gathering will be?

The Chairman. That, I should think, would probadly depend
on the reporter.

Mr. Robinson. And Mr. Holtzoff, and all of our staff, and

how fast we can work.
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Mr. Waite. I understand the Reporter 1s to sail for
Singapore on 8 pattleship. I do not knov vhether the war vill
be over by then, oF not.

The Chairman. I think the Chief Justice ironed that out
vith the Secretary of the Navy.

If there 1is nothing more, gentlemen, 1 think ve can ad journ
and notify everybody of course at the earliest possible moment
vhen it is 1likely that we will have another committee meeting.

That is a1l. I think & motion to sdjourn is in order.

(The motion vas duly AGREED T0.)

(Whereupon, at 10:30 p.m., the Committee ad journed. )
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