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ADVIORY COMKMITTE ON RULES OF CRIMINAL PROQE1DJR

TUITED STATES SUPREME OOURT

WAUANGTQi, D. C.

Wednesdey, January 14, 1942.

The Advisory Committee met at 10 o'olock a.m. in room

17-B, Supreme Oourt Building, Washington, D. C., Arthur T.

Vanderbilt presiding.

Present: Same as previously noted.

The Chairman. Gentlemen, we will come to order.

Rule 52 (e).

Mr. Robinson. This is where Mr. Medal•e said he wished to

be present, and he is not here.

Mr. Glueek. He advised us to go ahead vith something else

and come back.

The Chairman. Suppose we pass it and go on to Rule 52.

Is there anything special on that?

Mr. Holtzoff. I move we adopt it.

Mr. Youngquist. I had, on the second line of (b), just a

suggestion for clarity. We say "Judicial or quasi-judicial

tribunal, or of a board or officer."

I wonder if it would not be better to say, instead of "or,"

"decision or order of an administrative agency."

Would that be clearer?

Mr. Roltxoff. I do not think it makes any difference.

The Chairman. What difference is there between a judicial

tribunal and a court?
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Mr. Holtzoff. They are the same thing.
Mr. Robinson. I am trying to find whether this is just the

way We adopted it at the other meeting or not. What was the
number of this rule In the former draft? I have a chart here,
but that does not seem to oover that.

*r. Youngquist. It comes from 9 (f) of the Civil Rules, if
that helps any.

Ir. Holtgoff. I hope Mr. Younnuist vill not withdraw his
Suggestlon, because I think it vili clarify it.

Mr. Robinson. In the first draft there must have been a
request to prepare 9 (d) snd 9 (e). Xr. 3 easongood made the
Suggestion, and he is not here this morning yet.

The Chaiman. Can anybody think of a judicial tribunl

that is not a court?

Mr. MoLe~lan. I can't.

Mr. Xoltsoff. I think the two are synonymous.
The Chairman. The term "administrative agency" has come

to Include boards, offleers, commissions, and so on.
Mr. Youngquist. I notice that (b) is identical with 9 (e)

of the Civil Rules.
M*. Robinson. 9 (d) and (e) were requested to be drafted

for this draft -- that isn a rule for criminal procedure which
would compare to Civil Rule 9 (d) and (e)s and so we have taken
those words exactly here.

Mr. Holtsoff. I think we can improve on the civil rale

In this case.

The Ohairma. It seems so to me.
Mr. Oluefk. I wonder if they had in mind including both

the court and the Judicial tribunal?
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Mr. Noltzoff. I think they are synonymous.
Xr. Glueek. Do you think they are?
Xr. Longsdorf. Perhaps because we had "foreign court" inthere it vas deemed by the Oivll Rules Committee better to put

in 'he additio•al word3 to "didc"te the seope.
The OhaiMan. The motion by Mr. youngquist is to deletethe words "Judicial or quasi-Judioal tribuaal, or of a board or

Officers" and substitute the Words "or administrative agenoy."
X.. C.NaO-. Isn't the Iaterstae Commerce Commission a

quasi-judicall body?
The Ohairmaa. But there are many more than that. You needto include the Secretar of State,the Secretary of Agriculture,

tAh Secretary o' the TPe0&ury, the Tariff commisgons, and a great
many More, and the Words "administrative agency" have been
accepted to cover commissions, committees, individual officers,
or apeolal appointees.

Xr. Youngquist. Toe lnguage I had vat this, "In pleadinga Judgment" -- omit the words "or decision" -- "a domestic or
foreigns court, or decision or order of an adAmnstr~ati~v agenon."2 That as sufficient. I do not know Whether that is inclu.

sive or not.
-r. Roltzoff. I second the motion, I think It is inclusive.

The Vords "administrative agenoy" cover every one of those
bodies, at Vell as Indivdual officers.

The ChairmPn. Are there any remarks on the motion?
Mr. Glueck. There may be -- I can't think of any hanges

an agency Which is designuted a quasi-Judicial tribunal --
r-. Holtsoff. Quasi-Judioial tribunals are included under

the tear "ad Inistratie agency."
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The ChairMan. All those in favor of the Motion say "aye.,
Opposed, "no.' The motion is carried.

Then We hav, a motion oovering the entire rule as amended.
All those in favor of Rule 52 as amended say *aye."

Opposed, "no." The motion is carried.

Rule 53.
•r. Robinson. I do not believe any oommet Is required

there except to say that on 53 (a) It Is apparent that there
already has been part at least of this same ground covered. At
the same time it is desirable to have the views of the comittee
on the language of 53 (a) in order that we may use your views
in whatever consolidated rule finally is drafted on this point.

Mr. Koltxoff. I think Rule 30 (a), Paragraph 3, Which we
adopted yesterday, and the language to which we agreed, covers
the entire subject matter and the entire substance of the rule.

If I am right on that, then I think that 53 (a) might well
be deleted. I can understand why, of course, it is here --
because you presented it in alternative forz. I think we might--

Mr. Robinson. With due respect, I do not think your state-
ment is quite accurate. They are equally, extensible. There is
a clearer statement of it here, on whici I should like to have
the views of the committee.

There was discussion Yesterday, for example, about amending
an indictnmnt. We did have a statement with refereance to
correcting clerical errors, but the Bain case, which Mr. Medalie
has mentioned, has made some courts very nervous about correcting

even clerical errors, apparently.

Here is our surplusage point again.
It seems to me there is ground for thinking that the express



5

statement that the Court may correct clerical errors ought to
be considered.

Mr. 1oltxoff. We did adopt a rule on sur'plusage. Thatwas 30 (a) (i), so the new matter Is the correction of clerical
errors in an indictment. I am not sure that perhaps the Raincase goes so far anto correct clerical errors in the Indictment.
I am not certain whether it does or not.

Mr. Toungquist. Could we, Mr. Reporter, incorporate the
contents of 53 (a) in 30 (o) (1)?

Mr. Robinson. Ter. That was my original suggestion,
Mr. Yowugqest -- that you give us your ideas on the way 53 (a)
runseo that I may i-ncorporate or consol•fdate a rule in 3o (c)
which would Include our recommendations her*.

The Chairman. In there any doubt as to the soundness of
the rule on the merits?

Mr. McLellan. Do you Vant to let theCourt amend elther an
Indictment or an information on its own motion?

Mr. Seasongood. I thought you might strike out the words
in lines 4 and 51 "Upon motion of the Governjent, of the
defendant, or upon its own motion."

Mr. McLellan. I rather like It, "upon motion of the Govern-aent or the defendant." I do not like the idea of the Court
itself 'doing it on Its own motion.

Mr. Crane. Didn't we thrash this out pretty well yesterdayl
Mr. Roltzoff. We did.

Mr. Crane. On clerical errors?
Mr.Holtzoff. Not on clerical errors.
I am afraid of the constitutional question. I am wonder-Ing Whether the constitutional bar goes as far as correction of
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clerical errors, on the theory that, after all, the Indictment3 is the action of the grand jury and even a clerical error should
not be corrected except by the grand jury.

Mr. Robinson. Iven the error of the clerk in writing up
what the grand Jury did?

Mr. Holtzoff. The clerk does not write It up after the
grand jury acts. The grand jury approves the text of the
indictment and the foreman endorses it, and if he endorses itwith the errors in it, that is the action of the grand jury. Ihope the constitutional rule is the other way, but I am afraid
of it.

Xr. Dean. Are not most such errors covered by the harmlesserror statute? Misspelling would not be regarded as an error
harming the rights of the defendant. Rather than risk the
Possibility of tampering with the indictment, which Is rather a
constituttonal question, if clerical errors are going to becorrected, aren't they going to be corrected In that way?

Mr. Robinson. I do not believe so. I do not think thatis specific enough to meet this, end I am basing my statement
partly on state statutes which have this Provision.

I know several States that have statutes to the effect thatthe court may correct clerical errors, and I have felt that thecourts on state benches have dealt with that effectively.
Xr. Holtaoff. It says, "No indictment or information shallbe doomed insufficient by reason of any defect or imperfection

in form only and which shall not tend to prejudice the defendanto"
Mr. Robinson. It does not authorize correction.
Mr. Holtsoff. No, but t Means that you can ignore the

error.
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The Chairman. I think it is more effeotive.

Mr. Robinson. I disagree, With respect to all this weight
of authority here, but I do not think it is more effective in
view of the attitude just as Mr. Holtzoff suggested here. For
example -- I am sorry to have to take this time, but I guess we
will have to go into detail about it -- I can give you citations
to a case in which there was an error in the date. It was a
printed form, used a, Evrnsvi!le, Indiana. The form started
out with "Nineteen Hundred" spelled out, and then there was a
blank which the assistant prosecuting attorney was to fill in
with Just "29"; but instead of just filling it in with "29," he
filled in "1929." So the date left vas "Nineteen Hundred 1929,"
and the Supreme Court of Indiana reversed. They said that was
an impossible date; therefore the indictment was bad.

The Chairman. In face of the harmless error statute?

Mr. Holtzoff. I do not think •he Appellate Court of --
Mr. Robinson. Wait. Let me finish the story and give you

the happy ending.

The Legislature of Indiana passed a statute which provided
that the court could, upon its own motion, strike out clerical
errors of that sort, and since that time courts have exercised
that authority. I have heard lawyers clte that statute as
authority to do it.

The Chairman. Wouldn't that be covered In a harmless error

statute?

Mr. Robinson. It would not, because there is nothing in
the harmless error statute that says a oorrectann may be made.

Mr. McLellan. You just disregard the error in the trial.
Mr. Glueck. What do you need the correction for?
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Mr. Robinson. The harmless error statute is used with
regard to errors conmitted in the court below. It gets up to
the higher tribunal, where the courts, in the Federal appellate
dIvIsBons, say, "Th-. error Derhaps Vas an error, but it was a
harmless', and therefore will not be considered."

Mr. Youngquist. I think I see the point in the matter of
the date given. The vice was that there was no date at all,
an impossible date; and therefore no date at all.

Mr. Robinson. Yes, I think so.
14r. Ioltsoff. Our harmless error rule covers more than the

ordinary harmleos error statute. It contains the additional
sentence that any imperfeetlon of the indictrient Lj fo±u only
saill be disregarded, and the last sentence of the harmless error
rule says that that may be done at any stage of the prposeding,

Xr. Robiason. That what may be done?

Mr. Uoltzofff. Disregard the orror or defoct.
The Challrman. "The Court shall at any "•tage of the proceed.

ing disregard any error or defect * *

Mr. Robinson. The argument of defense counsel is that it
would ai'fit t-he Ugsizi oif 4 ofa the n to "ave a
date co-r-eoy(ed vhich is bnd.

Mr. McLellan. Then it I-i not a mere detail that can be

c. orrectad?

Mr. Robinson. No. It is a fatal defeot, and Zop you to
make an indictment good vhitch was bad io p k he substan-
tial rights of the defendant.

X"'. Daan. If it does affect the substantial rights of the
defendant and the defendant can so contend with some persuasioa,
then you cannot change it by this rule whioh would correct the
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error in the indictment.

Mr. Robinson. The poilnt 's that •It takes up the time ofthe court by saying it affects the substantial rights. That istaken care of if it is exPressly m•tated that the court may make

that change.

Mr. McLellan. I would rather take my chances, if I were
for the defendant, of arguing that the court did not have any
right to change the Indictment than hoping to get away in the
face of the harnraess error statute.

XI. Robinson. In the higher court, you mean?
Mr. NcLellan. Any court.
Mr. Noltzoff. I move that we strike out 53 (a), Jr.Chair-

man.

Mr. Crane. I thought that rule 30 Ooverz most of this.
We have the surplusage amendment to written accusations.

Mr. Dean. It covers everything except the harmless error

provision.

Mr. Crane. Wh4 don't we eomplete it unaer Rule 30 --
The Chairman. That is a thought, Judge. 53 (a) iscovered by 30 (0) (I), eXcept this provision about clerical

errors, which some of us seem to think is covered by the harm-
less error provision, Rule 5.

Mr. Cra•e. If it Is covered by one of the others, I think
It ought to go out here.

Mr. Glueek. I was going to suggest that perhaps we couldadd "including clerical errors-f at the end of line 10, but I
notice that line 11 refers to proceeding.

At line 30, Rule 5, If we Would add "including clerical
errors" to that, would that be one Way of handling it?
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Mr. Holtsoff. I think perhaps that Would be undesirable,
because you take away from the general character of Rule 5,
which is one of its principal merits.

The Chairman. And it would certainly include clerical
err~ors, lf ý't lu c/ludes -nti•

Mr. Longsdorf. I think Ve ought to read Rule 91 of Title28, I think it is. When that was amended not so many years ago,
as I understand it, precisely to take care of this kind of a
al'uation, it r1ad this rae. • vill read the second sentence,
Vhich embodies it. That was added either in 1919 or 1926. 1
am not sure which of those it was.

"On the hearing of any appeal, certiorari, or motion
ro• ii i any ae cvil or crimianal, the court

shall give Judgment after an examination of the entire
record before the court, without regard to technical errors,
defects, or exceptions which do not affect the substantial

rights of the parties."

NOW, the effect of that was to reverse the old presumption
that an error was harzful and establiuhed one that was harmless,
and you cannot reverse on an error unless the harmfulness of it
appear s.

Mr. Youngquist. Isn't that applicable only to appellate
Proceedings?

Mr. Longsdorf. No, because it mentions new trials. New
trials are also specified.

The other statute, 377, takes care of that, and they have
been combined in our haA;@SI error rule.

Mr. Holtzoff. Those statutes,of course, Will be super-
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u'ded by our rule. Our Rule 5 takes care of it entirely.
Mr. Longsdorf. I said 377. It was not 377. I can find

It, I think.

Mr. Robinson. I think the will of the committee is
indicated to the effect that this may well be taken care of
with the caveat, perhaps, in making the new draft, that we be
sure that wrhat we did in Rule 31 does cover everything that the
committee desires to remain from 53 (a).

Just for the sake of the record -- and that is about all
that losing counsel here is ableto do -- I think I ought to
put this in, toot that many States have both a harmless error
statute and a clerical error correction statute. NoV, the fact
that States have both should not have a lot of weight with us,
I suppose, but it Is something that we may consider.

Mr. Longsdorf. And also some of them have relaxed consti-tutions vhich permit an indictment to be changed in that way.
The Chairman. Unless there Is objection to the suggestio2

of the Reporter, we will go to Rule 53 (b).
Mr. McLellan. Are you leaving anything out with reference

to informatlon?

The Chairman. That is all taken care of in Rule 30 (c)(1).
Mr. Holtsoff. Mr. Chairman, with regard to Rule 53 (b), Icannot Visualize any use for supplemental pleadings in a criminal

prosecution. I do not think that, once a Prosecution has beenCommenced, it Vould be appropriate to permit the prosecuting
attorney to bring in additional charges or offenses committed
subsequently to the start of the Prosecution.

Mr. Robinson. Before you spoke I said to the Chairman thatI felt that 53 (b) should be passed over or stricken, because of
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the fact that what is urged in there is covered in other rules,5 and I asked that we come to the real rule covering that.

The Chairman. 53 (b) is stricken.

Rule 54.
Xr. Robinson. Xr. Holtzoff is our service man on Rule 54,

so We will now let him take the plaintiff's aide instead of the
defendant 's.

Mr. Roltzoff. I do not think this needs much of an explana.
tion. It Just relates to the technical methods of service and
filing of papers after the prosecution has started, and In based
very largely on the corresponding civil rules. In fact --

Mr. Robinson. It was Rule 5 in the first draft, and Ithink what Mr. HoltZoff's work has been is to take Rule 5 and
supplement it by your instructions at the September meeting,
and that leaves it in this form, Rule 54 nov.

Mr. Holtsoff. I move that we adopt Rule 54.
Mr. Glueck. I second the motion.
The Chairman. All those in favor say "aye" --
Mr. McLellan. May I ask a question about (b)? "Service

by mail is complete upon mailing."
Do you have a provision so-mevhere about allowing the time

for the mails to operdte?

Mr. HoltZoff. Yes. There is a Provision in an earlier
rule -- perhaps you may recall it -- adding three days to the
time for anything that needs to be done, on the strength of a
paper served by mail.

Xr. McLellanu. That stayed in, did it?

Mr. Holtsoff. That stayed in.
Mr. Youngq6ust. I had a question as to whether mailing it
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and, more Particularly, vhether leaving notice Vith a clerk is
sufficient service, not from the legal viewpoint but with regard
to doing justice to the party.

Mr. HaltZoff. You have the same rule in your civil rules.
Take a lawyer who is practicing both civil and criminal cases.
I think it would be very confusing to have different rules as
to the mode of serving papers in the two types of cases.

Mr. Youngquist. That Is entirely true. I am in agreement

on that.

Is leaving notice with the clerk service at all upon aparty? There is no duty imposed on the clerk of advising him
that the notice has been left with the clerk. Now shall the
adverse party get knowledge of that?

Mr. Holtzoff. That seems to be in the civil rules.
Mr. Youngquist. I am conceding that.
Mr. Crane. In the big offices you never find him there.
Mr. Youngquist. What is that?

Mr. Crane. I say, in the big offices 
--

Mr. Youngquist. But this means leaving it with the clerk
if the address is not known.

The Chairman. He refers to line 13, and I think it issalutary. If the party does not leave an address andyou cannot
find him, service is not prevented, any more than the failure
of the defendant to sign a deed would prevent specific perform-

ance.

It is in the civil rules. It Is just deseigned to cover
those cases where a party leaves no address. If he does not
leave his address on the paper, he does not deserve much notice,

does he?
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Mr. Noltotff. I do not know what else you can do.The 0haiprAun. All those in favor of Rlule 54 say "aye."
Opposed, "no." The motion is carried.

Mr. Dean. With regard to 54 (a), I notice you have
"written Pleas.* Didn't we abolish those?

Mr. 1oltsoff. No.

Mr. Dean. Didn't we?
Mr. Holtzoff. That is right. Anything that Would be in awritten plea Would hereafter be raised by motion. I think you

are right about that.
The Obair•aan. By consent, in line 3. the words "written

please" are stricken.

Rule 55.
Mr. Robinson. 1r. Xoltzoff Will present that.
Mr. Holtzoff. That is, wlth one or two changes, the pre-trial rule that is in the civil rules and as we agreed upon it

at our September meetLn1g.
I left out, in Pevlsizg this rule, the provision which iscontained 14 the civil rule in reference to amendments, becauseaieUdmenta do not play an Importa&t part in crimLtzal procedure.

Nrnt, the only other important change is the additioz of thelast senten4e, namely, that the rule shall not be invoked incase of any defendant Who is not represented by counsel.
It seemed to me that that vmIgi meet the sort of objectionthat Xr. Burke suggested at the September meeting, namely, thatthe pretrial might be used to bring press*re upon a defendant,

and it also might meet any outside criticis,.
The ahairman. It is purely an invitatioj matter, andthere is Do compulsion on either the Government or the defendant
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to attend and accept the invitatjio.
Mr. JoltSoff. That has been 5UC0essfully used in some longcriminal cases, and therefore it is a very desirable provision,

I think.

The Chaisvan. Is there any discussion of the rule?
If not, all those In favor say Haye.' Opposed, "no.' The

motion is carried.

Rule 56.
Mr. Crane. Nay I ask a questiont "This rule shall not beinvoked in case of any defendant vho is not represented by

counsel."

Vhat about assigning counsel?

The Chairman. He has counsel.
Mr. Crane. That does not prevent assigning 0ounsel?
The Chairma. The purpose Is to Prevent unrepresented

defendants from the fear of being coerced.

Rule 56.
Mr. Koltsoff. I am responsible for this, but I move tostrike out Rule 56. 1 drafted it because the committee directedat the September meeting that there be such a rule. I do notthink there is any reason for a rule on discovery in a crlminal

proceeding. Certainly there cannot be any discovery on the partof the prosecution against the defendant, because the Constitu.
taon precludes that, and I do not see why there should not bw acompulsory discovery in favor of defendants against the Govern-.

ment.

Therefore, I move to strike this rule out.
Mr. MeLellan. I second the motion.
Mr. Dean. I think We ought to reconsider that without
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going over It too quickly. I wonder If we should not have a
rule with regard to pretrial wherein the prosecutor should be
required to alloy the defendant to eOxMnle certain exhibit*
such as a revolver, a broken safe, something like that?

Mr. McLellan. Wouldn't he get that without a rule?
Xr. Dean. He gets it depending largely on how he gets

along With the prosecutick, and then it is done very informally.
Xr. Crane. Hasn't the defendant a right to apply to the

Court for permission to see papers and books before the case
goes to trial. Suppose the district attorney won't show them?

Mr. Noltsoff. I do not know of any cases arising where
the district attorney refused to show documents In his posses-
sion where these document, are needed by the defendant.

The Chairman. Should it be a matter of grace to get the
consent of the district attorney for something the defendant
should have as a matter of right?

Xr. XoLellan. It is not a matter of grace. The Court
has the right to do that. The question is whether you want
the discovery rule in a criminal proceeding.

Mr. Crane. I think the defendant should have that right.
We treat a judge as though the Judge had to be checked up on
everything. We are fighting in these rules for the mediocre

man, and I do not see why we should consider the Attorney
General or the District Attorney as a super-man, and I think
we should make rules that give the defendant that right.

Mr. Youngquist. I think we should have a rule -- not in
the discovery rule -- which gives the defendant a right to
Inspect any books or documents in the possession of the Govern-
ment when It is necessary for the preparation of his defense.
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*r. McLelan,. By motion to the Court, for that reason.
The O•airman. I thought Mr. Dean made the suggestion thatthis might require a rule in pretrial practice and work it in

there. That seems to me to be a good idea.
Mr. Seth. This ought to be a matter of right, not an

invitation matter like pretrial.
Mr. Seasongood. The other merely invites the party.
The Chairman. Shouldn't this rule be referred back to

the roeporter to be restated?

Mr. Dean. There are two or three cases that raise
confusing questions, and I think We ought to have that before
us before we attempt to redraft it. There is one written by
Judge Cardoso. I think it is People against Lemon,

The Chairman. The motion is to refer the rule back to
the reporter for redrafting, in light of the discussion.

All those in favor say "aye." Opposed, "No.* The notion
is carried,

Rule 57.
Mr. 1oltxoff. Rule 57 is the rule on depositions. In

its structure it folloes the Civil Rules, but it is much more
circumscribed. It does not permit any depositions on notice;
it only permits depositions by order of the court, because
depositions play much less part in criminal cases than they do
in civil cases and are the exception rather than the rule.

to(a) is the general provision as_/when depositions may be
taken in criminal cases, and the second sentence relates
specifically to a witness vho has been committed for inability
to give recognizance.

Cases of that type are not very frequent in the Federal
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courtso but when they do occur they cause hardship to the
Vitness, and that prnvision would give the witness the right to
have his deposition taken so that he could be diseharged from

custody.

Bome States have similar statutes.

Mr. Younquiust. That is why you use the word "shall" in

line 8?

Mr. Holtzoff. Yes.

The second part of 57 (a) is just as to the contents of
the notice, which is issued on the basis of a court order, and

the civil rule is followed as to that.

Mr. Olueck. May I inquire as to what the expression
"particular class or group" In line 16 refers to, usually?

Mr. Holtzoff. Suppose you want to examine a member of a
group that you can identify but you do not happen to know the

man's name.

The Chairman. Members of Union No. 670, for instance.

Mr. Seth. That is the civil rule.

Mr. Holtzoff. That is the language of the civil rule.
Mr. Longsdorf. May I suggest for Mr. Holtsoff's considera-

tion, in line 11, "the party at whose instance a deposition is

allowed and directed to be taken," so as to keep someone from
thinking that this is to be taken on notice like a deposition
de bone esse;

Mr. foltzoff. I think it Is a good suggestion: "the party
at whose instance the deposition is ordered to be taken."

The Chairman. That correction will be made, if there is

no objection.

All right, will you go on, Mr. Holtzoff?
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Mr. NcLellan. May I ask one question, because we want to

finish what we can? Do all of you think that it should be

provided that a witness must be released when he is hold as a

material witness if his deposition is taken? May there not be

circumstances in which the presence of the witness might well be

required and a deposition not be substituted?

Mr. Holtsoff. You would change "shall" to "may"?

Mr. McLellan. I am only wondering about that.

7 Mr. Seasongood. The same question occurred to me. It

might be very important to have the witness personally present.

A deposition loses a great deal of force as compared with the

personal attendance of the witness.

Mr. Youngquist. That was in my mind, too.

Mr. Seth. Leave out "forthwith" also.

Mr. Holtzoff. Personally, I think it is always a grave

injustice to a witness who is at no fault at all to be kept in

prison for a number of months just because he happened to see

a particular crime.

Mr. McLellan. They do not exercise it except when they

need to, and there may be circumstances where his personal

presence is necessary for trial purposes.

Mr. Youngquist. I suggest that we change "shall" to

"may."

The Chairman. And strike out "forthwith."

Mr. Waite. That matter was very definitely considered by

the American Law Institute. There have been a number of cases

in which witnesses have been held longer, as a matter of fact,

waiting to give their testimony, than the defendant was held

after he was convicted and sentenced, and there was a thorough-



20

46.
going agreement that that was a danger, a menaco, which ought
to be changed.

The Institute Code r0eads that a witness may be held fortwo days and then released if he gives security for his appear-anee, and then there is the Provisiong
"When, however, It satisfactorily 

appears byexamination on Oath of the witness or any other personthat the witn&ss is unable to give further security asProvided in Section 57, the magistrate may make an orderfinding such fact, and the witness shall be detained,Pending examination, for his oonditional examination.
Within three days from the entry of the order lastment±oned the witness so detaimed may be conditionaly
examined on behalf of the State," and so on. "At thecompletion of the examination the witness shall be dis-charged, and his deposition may be admitted in evidence. 0

I should myself be very loath to perpetuate the Presentsystem of making It Possible to keep a Witness Indefinitely
awaiting trial.

*r. Holttoff. Of course, in the Federal courts witnessesare not committed anywhere near as frequently as the case instate Qourts, because of the difference in nature of the Federal
Prosecutions.

Mr. Waite. That may be. It is quite possible that theydo not happen, but We should recognize that they might happenand make a rule taking care of that.
Xr. McLellan. I move that in the tenth line of Rule 57(a)the word "shall" be deleted and the vord "may" inserted.
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Mr. Youngqujgt. Isn't it the eighth line?
Mr. McLellan. I thought It was the tenth line, sir.
Mr. Seasongood. No; it is the eighth.
The Chairman, No; It Is the tenth line.

M4r. Tounvqulst. My proposal was directed to the eighthline. That Is the heart of your statement.
Mr. Glueck. But that refers to taking of the deposition,which is always allowed, and the other refers to the discharge.
Mr. Youngqujst. Do you mean you 0ould take his deposition

and still keep him in jail?
Mr. Glueck. You might. You Could Change your mind. le

might get killed.

The Ohai•man. Should,* the Court have the right to protect
the man, Mr. Waite?

Mr. Waite. If we give the Court the discretion as towhether he should release the man or not, that leaves the ruleexactly as it is today, and today it has been demonstrated tohave been abused time and time again. You might just as wellhave no rule in there if we are making it just what the present
rule is.

Xr. Crane. It would cover cases like we used to havethat involved the Black land. One witess got on his kneesbefore me when I was on the bench and begged aytO discharge
him, and I had no power to keep him, and he was killed the next
day.

Mr. Eoltxoff. It seems to me that this does not perpetuatethe Present Practice, because by Providing for the taking ofthe witness' deposition you are more apt to get the discretion
of the Court in favor of the witness.
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Mr. Waite. I had not thought of it as an absolute

obligation to discharge a man who did not want to be discharged.

Mr. Dean. It must be done on his application, in the first

place.

Mr. Waite. That is my understanding -- that he shall be

discharged only if he wants to be discharged; but that if he

wants to be discharged, then he must be discharged.

Mr. McLellan. That does not cover the case where it is

important to have the person's testimony. It might be a rare

ease*

Do you think you would want to have the rule so that the

Court could in a proper case discharge a man?

Mr. Waite. That is precisely vhere the abuse has occurred,

where the Court thinks that it is important tohave the witness

and has held him despite his protest. It makes it a criminal

offense ever to have seen an occurrence that might itself be

criminal.

Mr. Holtsoff. Do you know of any such abuses in Federal

cases? I do not know oif any myself. I was wondering if any

had come to your notice arising in Federal courts.

M•. Waite. No, not in Federal courts.

Mr. Ioltsoff. If you say there is no abuse in the Federal

courts, why should we legislate here for that?

Mr. Waite. I do not say that there is no abuse in Federal

courts. I say I do not know of any. I happen to know of a

8 great many cases where it has occurred in the state courts.

Mr. McLellan. I do not know of any, but I do know of

oases where we discharged from custody witnesses who were

held by state courts because they were holding really a party
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under the guise of his being a material witness for an unreason-

able length of time.

Mr. Seasongood. Those are all instances of where you

would either hold him or his testimony is lost, but if you

have a provision that you may take depositions, then the reason

for it would not be so great.

Mr. Waite. Exacttly.

Mr. Seasongood. Therefore, it should be discretionary

with the Court.

Mr. Waite. No. If the Court can preserve his testimony

by taking deposition, then the reason for holding a man

indefinitely ceases to exist.

Mr. Seascngood. Not always. I think Judge McLellan

would say that sometimes the personal attendance of the witness

at the trialis very important.

Mr. McLellan. I can add nothing to what you have already

said. I agree entirely with you.

The Chairman. We have a very definite conflict of opinion

her.

Judge, should not your motion with respect to "may" and

with respect to "shall" also take with it the word "forthwith"?

Mr. McLellan. I think so.

Mr. Seasongood. Is the amendment to change "shall" in

line eight?

Mr. McLellan. Line ten.

The Chairman. The motion is to strike In line ton the

word "shall" and "forthwith" and substitute the word "may" for

the word "shall."

Is that correct, Judge?
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Mr. XcLellan. That is right, sir.

Mr. Seasongood. I would like to amend it by saying that

"may" shall be substituted for "-shall" in line eight.

The Chairman. May we take one motion at a time? I think

we perhaps can clarify it.

Mr. Seasongood. Very well.

The Chairman. All those in favor say "aye.n Opposed,

"no." It seems to becarried. The motion is carried.

Now, Mr. Seasongood moves to amend the word "shall" in

line eight to "may." Is that seconded?

Mr. Youngquist. Seconded.

The Chairman. It has been moved and seconded. Is theze

any discussion?

Mr. McLellan. I have a feeling, Mr. Chairman, that there

is not quite as much reason for making that change as the other,

because I think It rather probable that the witness should have

the right to have his deposition taken, so thatthe deposition

being in existence, that can operate upon the exercise of the

Court's discretion, given in line ten, to discharge the witness

or not discharge him; but if others see it the other way, I

shall vote with them.

Mr. Seasongood. One thing that occurs to me is that it

may tend to delay the trial.

Mr. Robinson. You might save a life.

Mr. Seasongood. It might be a long distance away and it

might be a means of delaying the trial. I think the Court

should be allowed to do it in proper cases. You can trust the

Court, if nothing is lost by It, but he should not be allowed

to do it in all instances.
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Mr. IcLellan. I feel that the witness should have theright to have his deposition taken go as to make out, in theordinary case, a case for discharge, leaving to the court thepower, however, after the deposition is takenA, of disoharging
or not discharging the witness; but I am not strozg on it.

Mr. Robinson. I am Wondering about the case you mentioned,Judge Crane, and the reason for that Black Uand party not wish-
ing to be discharged. Was he a vitness?

Mr. Crane. He had confessed against his confederate andwas to be used and detained by the distriet attorney.
Mr. Robinson. In other words, a provision like this would

probably have saved his life.
*r. Crane. It Was after the trial, of course, when I hadno power to hold the man, but he Was shot and killed the next

day.
Mr. Robinson. In the Capons Oases in Chicago I know thatthere were times there Where I think Vitne89es, lives wouldhave been saved. I think there were fourteen or fifteen killed-.at least that many; it may have run past twenty -- and I thinkthat even the gangsters, in a good many of those Gases, wouldrealize that the Witness deposition is on record and, in caseof his death, It could be used against him anyway. I think thatthat is Just one factor to be considered in decilding that a

Witness' deposition shall be taken.
Mr. Burke. Xr. Chalrmnu, I am wondering if by any Possibleinterpretation of this provision as it stands at the presenttime it could be construed as Plaoing a pr~elum upon a certaintype of testimony to be given, With Possible discretion that ifthe testimony given was what the authorities considered
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satisfactory he would be released, othervise not? It night
happen to & Witness that -.

9 X r. Robinson. This PrO'vision might help to secure the
release of Some Witnesses who are being held, too, because the
deposition shoved that the witness would not testify to what
the Prosecutor's office felt he Was going to testify.

The Chairman. r-. Burkets point is to the contrary
that the witness might be released if he gave testimony desired
by the district attorney. Othervise he might not be. But that,
of coulse, Presupposes 4 Weak Judgment In the hands of the
district attorney.

Xr. Burke. I am not indicating that it would ever happen,but the Possibility of the rights of the Witnesses, as we allwell know, could be made the subject of a fishing expeditlon
to determine what he might or should testify.

Mr. Robinson. I know of a case like that, Xr. Burke, but Ithink that perhaps that would be rather rare, because, after
all, there is a law against perjury. No*e Is a Witness putting
himself down in black and white.

The Chairman. Subject to checking up between that date
and the date of the trial.

Mr. Waite . It would certainly occur to the witness toforget a great deal when he was giving the deposition in order
that his testimony would seem so valuless that he would be
released.

Mr. Robinson. That would not necessarily follow.
Xr. Waite. That would not necessarily follow, but it might

encourage the Witness to do it.
Mer. Crane. A man can be sent to jail for perjury for
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forgetting. A man was sent to Jail for ten years in lew York
because in the third trial he bad forgotten all he said in the

first.

Mr. Wait,. That is all right, but if I had to stay in
Jail for eight weeks, as one chap had to do in New York, wait-
ing for my testimony in a minor case, I would risk perjury
rather then remember what happened in that particular case.

Mr. Ioltxoff. I call for the question on the motion.
The Chairman. The question on the motion with respect to

the word "shall" In line 8 as made by Mr. Beasongood. All
those in favor say "aye." Opposed, "no." The notion seems

to be lost.

If there is nothing further on (a), will you tell us what
differences there are in (b)?

Mr. Noltsoff. (b) relates to depositions taken at the
instance of the Government. Of course, at the present time
there is no such provision, but many States have provisions for
depositions at the instanee of the prosecution, and there are
many situations in which such a provislon Is necessary.

The rule as it is now drafted contains a safeguard guaran-
.teeing the confrontation privilege.

I would like to say that in the light of the discussion at
the last meeting, the confrontation rule has been construed by
the Supreme Court as not meaning that the witness has to be
confronted by the defendant at the trial, but merely that he
has to have an opportunity at some stage of the proceeding, or
other, to see and cross-examine the witnesses. This rule is
drafted on that theory.

The Chairman. And the matter of expense is taken care of
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in the last part.

Mr. McLellan. Yes, but is that sufficiently done,

Mr. Chairman? Should there not be some provision that they

should be advanced prior to their being incurred? When you

are dealing with this delicate subject of using a deposition

against the defendant, should not the means of getting to the

place be supplied to the defendant and his counsel in advance?

Mr. Holtsoff. Shall we change the word "paid" to

"advanced" in line 30? "shall be paid in advance." That is

in line 30. I second the motion.

The Chairman. Is there any objection to that? It is

adopted by consent.

Mr. Seth. Does this rule sufficiently protect the defend-

ant? I mean, is it definite that before a deposition of this

kind In taken he has had the opportunity to employ counsel and

has been advised by the court that he can have counsel of his

own selection or that one will be appointed by the court?

10 The Chairman. I think that is covered by a rule on

counsel.

Mr. Seth. I know, but may a deposition be taken before

that is done?

Mr. Holtsoff. You do not take depositions before a plea

is made.

Mr. Dean. At any event, I was going to suggest the

Insertion "and the attorney for the defendant" in line 23, so

that it reads:

"The officer having custody of such defendant and

the attorney for the defendant shall be notified."
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The Chairman. Will you read that again? In what line is

that?

Mr. Dean. Line 23, after the fourth word.

Mr. Holtzoff. I think grammatically that cannot be worked

in at that place. I think that ought to be in a separate

sentence, M;P. Dean.

Mr. Youngquist. Wouldn't that better cone in the preceding

section, with reference to the time and place, in lines 11, 12,

and 13?

Mr. Holtsoff. I think that the first sentence covers

that point.

Mr. Youngquist. No, it does not.

Mr. Holtsoff. Perhaps it does not.

The Chairman. Rule 40 provided that this matter of counsel

is taken up at the arraignment. What we are now dealing with

could not happen before the arraignment, could it?

Mr. Dean. That is true, but it is just a question in my

mind if this is one of the proceedings of the trial to which we

referred. I do not think there should be doubt that it is the

taking of the deposition.

The Chairman. Your motion is that provizion be made that

the defendant's counsel be notified?

Mr. Dean. I do not care about the style.

The Chairman. All those in favor say "aye." Opposed,

"no." The motion is carried.

The proper wording will be produced.

Mr. Crane. You say it is compelled that the defendant

is not necessarily confronted with the witnesses at the trial.

Can that be carried further to say that the testimony taken at



30 472

the preliminary hearing wilbe admissible if the witness dies?

Mr. Holtsoff. It bas been applied to two types of cases:

One, testimony given in a preliminary hearing, and the other at

the trial, and the witness died in the meantime.

The reason for the court's permitting such testimony to be

introduced was that, as against the confrontation rule before,

the confrontation rule does not mean that the witness must be

produced at the trial, but merely means that at some stage in

the proceeding -- and it is not limited to any specific stage --

Mr. Crane. It seems to me that it might be made to look

very ridiculous if you say that a defendant locked up in

Washington should be taken to Hawaii or Alaska or San Francisco,

with expenses paid.,

I do not want it to seem that I am opposed to it. I want

to go along with any advance. But we do not want to look

absurd. It seems to me that that constitutional provision

means that he shall be confronted by the witness at some part

of the judicial proceeding of the trial. There may be a hear-

ing before a magistrate or a judicial office. It is "quasi,"

as we call it. I have never known the authorities to go

further in the decisions than to day that when a witness has

appeared there -- where he testified at the preliminary hearing--

cross-examination was permitted. I do not think any authorities

have gone further than that.

Nr Holtsoff. Many States have the confrontation require-

ment, and yet they have provisions for taking depositions by

the Government, and the two have not been held inconsistent.

Mr. Crane. It has never been tried out.

Mr. Holtxoff. I do think that the Supreme Court interpre-



3147

tation of the confrontation rule goes perhaps a little further

than the rule that you expressed.

Mr. Robinson. I do not know about that. In view of Judge

Crane's request at a previous meeting, Mr. Strine, of the

research staff, did prepare a study of that. It is in the back

of the book. You might look at that.

Mr. Crone. W•at was the result of it?

Mr. Robinson. Just about what you say as to how far the

supreme Court has gone.

Isn't that right, Mr. Strine?

Mr. Strine. Yes, my views are just about what Kr. Uoltsoff

has expressed.

Wr. Crane. As to how far the Supreme Court has gone, what

does it show?

Kr. 5trine. The Supreme Court has not gone beyond

depositions taken at a preliminary hearing, but I think the

reason might well apply to other depositions.

Kr. Crane. I think we ought to be a little slow to go

beyond what has been held.

The Chairman. Doesn't it often result in a gross mis-

carriage of Justice if you cannot examine the witness outside

the jurisdict ion?

'Mr. Crane. There might be some process by which you can

get to the court.

Mr. Dean. You can now.

Mr. HoltZOff. You can't from Europe or South America.

Mr. Dean. You can from anywhere in the United States.

Mr. Crane. Are you going to put in a rule here where

there are some things impossible? Sometimes you cannot unearth
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America or Europe to discover that?

Xr. Holtsoff. Suppose the witness is in the hospital.

The subpoena does run throughout the United States. The wit-

ness may be in the hospital. He may be bedridden at home.

I would like to add this observation. Several years ago

a bill was introduced in Congress embodying the substance of

this provision, and it passed one House. It was not acted on.

It was not defeated in the other House; it Just was not acted

on. But it passed one House.

Xr. Crane. I think if they got that far and they would

not adopt it you ought to go slow about getting in the back

door,

Mr. Dean. One question I have about this whole section,

Mr. Chairman, is that the only test by which a deposition may

be taken, unlike most depositions, is in order to prevent delay

and injustice#

Mr. Holtsoff. That phrase is borrowed from the existing

statute.

Mr, Dean. You mean the Civil Rules?

Xr. Joltxoff. No; the deposition statute in the Judicial

Code.

Mr. Crane. If you will excuse the expression -- I do not

mean to be critical at all -- we are going to be laughed at.

I have spoken to two or three Judges with regard to where the

defendant is given the right, at the expense of the Government,

to travel in some foreign country to take a deposition.

Is there any harm in speaking to Judge Reed or Judge

Frankfurter and asking them what they think about it?
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Mr. Holtzoff. Perhaps Judge McLellan, a former Federal

Judge, could tell us his experiences about that.

The Chairman. How about the oil cases, where some of the

people fled to Paris?

Mr. Crane. One of them had a house not so far from me,

in Oard•nCity. He died of a broken heart. Re tried to get

back, and he could not get back. That poor fellow died in

misery. There is justice.

There are some things we can do, but let us not do

ridiculous things.

The Chairman. It does not set well with the common people

to think that just because a man has millions on which to live

in Paris in the old days he oan get away with it.

Mr. Crane. There are some things we have to leave to the

vengeance of the gods.

Mr. Toungquist. This provision for the payment of expense

applies only when it is at the instance of the Government.

Mr. Crane. Yes.

Mr. Holtsoff. You are going to leave it to the Department

of Justice and the United States Government.

Mr. Crane. I am speaking only of this. There may be

nothing in it. Maybe I am wrong. But whenever you have this

sort of thing going forth, they will pick out the absurd thing

and the ridiculous thing, and it harms everything else.

If this is going further than the Supreme Court of the

United States has gone -- but you say you think it was not even

the intent of their language -- I say you ought to consult

them. They will talk to you about it. Go up and ask them.

Mr. Holtsoff. The Supreme Court has never had occasion to
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pass on the validity of the present situation, because there

has never been a proviston for it.

Mr. Grane. It is not the validity of it; it is the

ridiculousness of it. You are going to pay the expenses of a

lawyer for traveling three or four thousand miles.

Mr. McLellan. It is permissive only.

Mr. Crane. But what i3 the good of it if you are going to

limit it by saying, "Vell, of course, the Judge won't allow one

to be taken at Boston or 3an Francisco or Mexico"?

We have got Just those things to face.

12 The Chairman. For instance, let us take a scene in the

Nall-Mills case in New Jersey, where they took this Pig Woman

from the courthouse in a stretcher. They had a perfect vaude-

ville show.

Mr. Crane. Even the taxicab driver talked about that from

the station Sunday afternoon. He wanted to know when they were

going to have another trial like that -- it was a good show.

I am not criticizing New Jersey. We have had them in New

York. The Dawes case and the Patrick case were a disgrace.

Mr. Holtsoff. Wouldn't this rule avoid that type of

situationt You can take depositions in the hospital.

Kr. Crane. Now can you prevent a Judge from getting in

the newspapers in a case that is spectacular? You cannot change

that.

I will go along with it. I am simply telling you what I

think about it. I have spoken to two or three people about it,

and they laugbed about it. It seems absurd on its face.

Mr. Robinson. I wonder if you could put a clause in there

calling attention to the fact that it would be purely optional
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on the part of the Government?

Mr. Crane. This is a case where concededly we are going

beyond anything that has been done and that has been justified

by the courts, and we are agents of the court.

You know some of the judges, and so do I. Why not go in

and talk to them about it? Mr. Vanderbilt could do it, with

extreme good taste. He is born with that.

Kr. KcLellan. Would you let me ask one question, in order

that I may know how to vote? I would like to ask the question

of Mr. Holtsoff.

Have yoiadequately and specifically enough provided for the

right of the defendant himself to cross-examine or have his

counsel cross-examine him?

The Chairman. That Is in (o).

Xr. Holtsoff. I thought it was, but I would be glad to

have it strengthened or emphasized in any way.

Xr. MoLellan. It says, "examination and cross-examination

of deponents may proceed as permitted at the trial."

The Chairman. I think it should be "in accordance with the

practice at the trial."

Mr. Holtsoff. I used the phraseology of the Civil Rules,

but I do not know why we should be wedded to it.

The Chairman. May we, with regard to Section (b), consider

whether or not you want to take it in its present form or whether

you want to limit it to the use of witnesses who cannot be

brought to court by reason of illness, or something like that?

I think to that extent nobody could question the use of it,

could they?

Mr. Roltsoff. Paragraph (d) limits it.
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Mr. Wechsler. It limits the admissibility of the

deposition, but it does not limit the taking of the deposition.

I think it is a sound idea to limit the taking of the deposi-

tion where it would not be pertinent to the case. I think

that would meet Judge Crane's point.

Mr. Roltsoff. I have no objection to that.

Mr. 3easongood. I suppose it is temerity on my part,

after what Judge Crane said, but I call attention to the fact

that there is no similar privilege given to the defendant.

Mr. Holtsoff. Rule 57 (a) gives that privilege to the

defendant.

Mr. Wechsler. Before putting the question, I would like

to say a word about Mr. Beth's point of some time ago, which

seems to me a valid point. Under 57 (a), the general provi-

sion, the court may order a deposition to be taken at any time

after the filing of an accusation. Under the previous rules

that have been considered, the counsel provision does not be-

come operative until the time of arraignment.

Mr. Seth. We amended it by putting "counsel" in there.

Mr. Wechsler. I would like to know what the sense of that

amendment is. I missed it.

Sr. Dean. Simply that counsel shall be notified.

The Chairman. Notice shall be given not only to the

2-1 dofendant but to defendant's counsel

Mr. Wechsler. That does not meet the point, it seems to

me. Suppose he has not got counsel?

The Chairman. Then you cannot operate, because the

notice must be given to counsel.

I think the point is well taken. Why not, in lines 3 and
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4, make the provision that it shall be after arraignment?

Mr. Holtxoff. I was just wondering. Suppose a witness is

infirm or sick and dangerously ill and about to die. You might

want to take his deposition at an earlier stage.

Mr. Wechsler. I think that is true. I think the way to

meet it is that, if that situation arises and if the defendant

is not a fugitive, he be given the benefit of counsel at that

time.

Mr. Holtsoff. I agree with that, and if it is the sense

of the committee, I will be very glad to recast the rule so as

to include a provision to that effect.

Mr. McLellan. I am enough afraid of this rule so that I

would like to have it apply only to a situation where the

defendant has already pleaded, instead of having anything in

advance of the parties' being at issue because of the notice.

That would cut out that time situation that you had in mind.

Mr Ioltsoff. Yes.

Mr. Wechsler. May I ask on that point, Judge KoLellan,

whether there might not be situations where the defendant is a

fugitive and where it is desirable to permit the Government to

take a deposition? In that case you could not do it.

Mr. Beth. You could not do it anyhow, unless you had the

defendant present.

Mr. Weohsler. Well, it occurred to me, in my statement

before, that perhaps it ought to be permissible, where the

defendant is a fugitive and where his game may be to stay away

until a sick witness dies --

Mr. McLellan. Then he does not have a chance to confront

the witness.
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Mr.WecLaher. It is argfable, I think, that if he were a

fugitive he would forfeit his right and forfeit it fairly.

Mr. Robinson. In this connection, this point should be

brought up, I thinks that in the Southern District of New York

Mr. John T. Cahill and also his sucoessor, Mr. Correa, have

told us that they have difficulties there with depositions

being used by defense counsel for obstructing cases. They

mentioned one case where a defendant --

Mr. Medalie. They took him to South America and to France

and did not use the deposition.

Mr. Robinson. To Timbuktu, also.

Mr. Modedlie. Counsel retained to try the case would have

nothing to do with it when he learned about it and declined to

use the deposition.

Mr. Robinson. Maybe this is still another one.

Mr. Medalie. That is just one case.

The Chairman. May we go back to the question raised by

Mr. McLellan and Mr. Wechsler? As it stands now, it is any

time after the filing of an accusation. You think that is

unsafe, Judge?

Mr. McLellan. I could not give a very good reason for it,

but when we are doing something as new as this and as valuable,

I think, in view of all that has been said here, it might be

well to confine the taking of depositions to cases where the

parties are at issue.

The Chairman. Particularly as up to that time you would

not have the defendant in court and he could not be given

notice so he could confront the witness.

If you proceed on the fugitive theory, Mr. Wechsler, don't
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you think we are getting out on new territory, where the court

might not be willing to go along with us?

Mr. Wechsler. I see the point. You have got to face the

question, I think, to what extent you are prepared to have

witnesses locked up, if the arraignment is a long distance off&

when a procedure of this kind might operate to get them

released. I myself do not feel I have the praotical knowledge

to make the choice, and I certainly would not oppose limiting

it to the arraignment.

Mr. Holtioff. Maybe we would be more cautious if we

adopted Mr. McLellan's judgment, because this is a step forward

and this is an advance, and maybe it is better to make a little

advance at a time.

Mr. Waite. I wonder if a good deal of the trouble is that

in this section we have an unboppy confusion of two things.

We have the problem of taking the deposition of a witness who

is somewhere else;and also the problem of taking a deposition

of a witness who is incarcerated, with the idea of releasing

him.

So far as taking the deposition of a witness who is some-

where else, I fully agree that that should not be done until

after arraignment and appointment of counsel.

So far as taking the deposition of a witness who is

incarcerated and ought to be released, I think it would be

absurd to keep him there until after arraignment, because

arraignment, if you cannot find the defendant, may not take

place for six months.

I suggest that the whole matter be referred back to the

reporter, with the suggestion that he divide those two
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objectives so that we can discuss them more readily.

Mr. Dean. I second the motion.

The Chairman. All those in favor of the motion say "aye.*

Oppose, "no.' The motion is carried.

I think that is a very happy suggestion.

Kr. Crane. I vote for that.

The Chairman. (c) was to be strengthened. "shall proceed

in accordance with the usual practice of trial," or some such

language.

Mr. NedaUe. Did you approve of (a)?

Of course, I must apologile for my lateness.

Kr. Holtsoff. We made a change in line 10.

The Chairman. Changing 'shall" to "may."

Mr. Nedalie. What did you do to prevent a failure or delay

of justices

Mr. Holtsoff. That is taken from an existing sta*ute that

has been in force many years.

Mr. Redalie. In criminal cases?

Mr. Roltsoff. It is a general statute, and that is the

statute under which the defendants take depositions in criminal

cases$

Mr. Wechsler. You will recall, Mr. Chairman, that I

suggested that instead of that language, the reasons which

would justify the admissibility of a deposition be incorporated

in 57 (a), or whatever is the equivalent general provision. I

think that would meet Mr. Medalie's point.

Mr. Dean. I second that motion, so that we have that

clear.

The Chairman. All those in favor of that motion say "aye."
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Opposed, "no." The motion is carried.

Mr. Seth. But that restriction ought not to apply to the

e&se of a witness in custody.

Kr. Holtsoff. No.

Mr. Beth. That ought to apply only to those at large.

Mr. soltsoff. We would differentiate it.

Paragraph (d) is just the usual provision --

I'. McLellan. Rave you got through (o)f

The Chairman. (b) has gone back to the reporterl and,

with regard to (a), we were considering using such language s

"shall proceed in accordance with usual practice of trial."

Mr. McLellanl. "and the right to cross-examine shall be

preserved," or something like that.

The Chairman. All those in favor of such amendment to (a)

say "aye." Opposed, "no." The motion is carried.

Now, (d).

Mr. Roltsoff. (d) is with respect to contingencies in

which depositions may be used -- namely, that the witness is

deceased or is unable to attend trial.

Mr. Seasongood. Couldn't7ou strike out "bec&use of age,

sickness,, inrirmitY* and so forth? Suppose he is testifying

in another court?

Mr. Roltsoff. Then the trial can be continued.

Mr. Xedalie. Suppose he is on the stand indefinitely.

That has happened.

Mr. Beasongood. He may be kept in another court for days

or weeks. Doesn't that limit it?

Mr. Glueck. He may be in the military service.

Mr. IoltSoff. I did not have military service in mind.
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Suppose we strike out "because of age, sickness, infirmity,

or imprisonment."

Mr. Glueck. That would then affect the point that

Mr. Wechaler made.

The Chairman. No. The impression I got of the point that

Mr. Wechsler made was that we should have a recitation of the

circumstances under which the deposition shall be available for

use at the trial. If it is to be incorporated in (a), I have

no objection to its going out here, but we want it in somewhere.

Mr. Holtsoff. We want it in, but my understanding is that

Mr. Beasongoodts suggestion is that it should not be limited.

Mr. Seasongood. That is, to strike out "because of age,

sickness, infirmity, or imprisonment," because that is an

illustration of the limitation, and the word "unable" is

sufficient.Suppose he is in the military service. That would

not be covered by those enumerations, There might be other

causes of inability which the court would determine.

Mr. Youngquist. We have two situations. (a) relates to

a situation which permits the taking of the deposition. (d)

permits the use of the deposition.

The Chairman. Your motion, Mr. Seasongood, is to strike

out from the beginning of line 39 through the word "trial" in

line 41?

Mr. Seasongood. No; "because of age, siekness, infirmity,

or imprisonment."

The Chairman. "or by procurement of any defendant has

avoided the service of process or has otherwise been powvented

from attending the trial.

Mr. Koltsoff. I think that should stay.
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The Chairman. That should stay?

Mr. Noltsoff. Yes.

Mr. Medalie. Why shouldn't the word "disability" be used

in oso way? "Disability" is •1n7rally recogjaizod by lav.

Mr. Holtsoff. "is unable to attend the trial" Is broad

enough to cover that.

The Chairman. And more.

Mr.. Medalie. LO ýou th!"i ko

The Chairman. Yes.

Xr. holtzoff. Yea.

Xra. Mdalie. What I have in mind there is that a deposition

in a criminal "ase 4hould not ba used unless you just cannot

get the witness

Mr. Holtzoff. "is unable to attend the trial" covers that.

Mr. Younnguist. Why couldn't you do this: "unless his

attenuaxe at Liie trial cannot be procuredo" or something like

that?

Mr. Seth. That is in somewhere.

The Chairman. Mr. 3easongood's motion is to strike out

line 39 through the vord "imprisonment."

All those 'n favor of that motion say "aye." Oppossd,"no."

It is carried,

Is there any further motion addressed to this section?

Mr. Holtsoff. There is a misprint in my copy.

Mr. Medalie. In line 41 it says "or has otherwise been

prevented.i

Mr. Holtzoff. That is limited by nprocurement of any

defendant."

Mr. Medalie. No. "has avoided the servioe of process."
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Mr. Holtsoff. It was certainly not intended by the drafts-

man" - ý

Mr. Medalie. If he has oe~n preveuted -- in line 41 --

by the defendant or his procurement,i we ought to say so. Other-

wise it means otherwise prevented. Perhaps his mother-in-law

got married again and he had to attend the wedding.

Mr. THltxoff. I must confess that apparently It has not

been made clear. The phrase "is unable to attend the trial" is

applicable to both --

Mr. Medalie, I think the repetition is permissible there,

for clarity.

The Chairman. That will be recast for clarity.

Mr, Youngquist. Wouldn't it be better to say "party" rather

than"defendant" there?

Mr. Beth. I think the Government might hold him out.

Mr. Medalie. It might. It has been done.

Mr. Beth. Absolutely.

The Chatrman. The word "party" in place of "defendant" in

line 40 Is accepted.

Lines 39 to 41 are to be recast to -meet the objection

raised by Mr. Medalie.

Is there anything else?

Mr. Holtzoff. Line 47 contains a misprint. The word

"changes" goes out.

Mr. Medalie. I move that everything in line 43 after the
period and the balance of the subsection be stricken as unneces-

sary, "Any deposition may also be used," and so forth.

A deposition or any part of it can be used in accordance

with rules of evidence. You need nothing else.
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Xr. Xoltsoff. The only reason I put that in is that it is

in the Oivil Rules, and I vas afraid that somebody might say

that because it is In the Civil Rules --

Kr. Crane. I do not think it is fully understood by the

judges to mean that.

The Obairman. I think there is enough dispute to leave it

in.

Xr. Ioltsoff. It may be that in the Southern District it

is clear.

Xr. Medalie. We do not know any more law in the Southern

District than the other districts know.

Mr. Holtsoff. I did not mean that in any sarcastic sense,

but it may be that they use it more.

The Chairman. Do you press the motion?

Kr. Medalie. I do. I do not propose to be hypnotised by

errors in the Civil Rules.

Mr. Dean. I second it.

The Chairman. All those in favor of Xr. Medalil's motion

to strike out lines 43 to 48 say "aye." Opposed, "no." The

motion appears to be lost. The motion is lost.

All those in favor of section (d) as previously amended

say "aye." Opposed, "no." The motion is carried.

4 Xr. -oltsoff. Xr. Chairman, (e), (f), (g), (h), (i), and

(J) are purely formal and technical provisions as to the manner

of taking and recording depositions, and they are largely --

Mr. MoLellan. You mean objections, don't you?

The Chairman. Objections.

Xr. Xoltsoff. Yes, beginning with that. That paragraph

and the paragraphs following, to and including (J), all relate
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to the matter of taking and recording (c) depositions, and these

provisions are taken entirely from the Civil Rules, somewhat

c ondensed.

Mr. Crane. You have not anything there about the defend-

ant crossing the ocean on a steamer?

Mr. Roltsoff. No.

Mr. Seth. I would like to refer to page 4, lines 78 and 79.

Isn't that language, nor is financially interested in the

action", out of place in a criminal proceeding?

Mr. Holtzoff. Yes, you are right.

Mr. Beth. It is in the Civil Rules.

Mr. Holtzoff. You are quite right.

Mr. Robinson. Strike out the word "financially," you mean?

Mr. Holtzoff. "financially interested in the action."

Mr. Robinson. Strike out the word "financially" and leave

in the rest of it.

Mr. Seth. Just leave out "financially." I guess that is

sufficient.

Mr. Holtsoff. I see.

The Chairman. If there is no objection, "financially" will

be stricken.

Are there any further suggestions as to these provisions

which have just been referred to?

(Does (k) come within that same category, or is that new

matter?

Mr. Roltsoff. (k) is new matter. (k) relates to deposi-

tions and written Interrogatories to be taken at the instance

of the defendant.

The Chairman. May we pass on the other?

If there is no objection, may we have a vote on (g), (h),

Attig (i), and (j)?

fls
11130 am
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hs

atlig •r .1 daile First, I .ou2d like to be informed, Uow do
f ls.
cinoy you compel testimony? Py thc sanLe process as you have in
11:30
1/14 01.vil c~sca?

Advis.
Com. *'. oltzoff. Yes.

Mr. Medalie. What happens when the officer taking the

deposition excludes testimony that is offered, say, by the

defendant? Where is that? He oxcludes testimony. The defen-

dant wants to got something irn'b

Mr. Youngr(quist. That .s in linos>O and 91. 1 think the

second sentence should read:

"Evidence objected to shall be taken subject to objec-

tion being renewed at the trial."

Mr. Holtzoff. This is from the civil rules.

Wir, Liedalie. Yes, thait is the usual practice.

Mr. Youngquist. Doesn't that ta!e care of what you have

in mind?

Mr. Medalie. Yes, of course, that is the way these things

usually run. Very often immaterial things are asked, and it

usually becomes a fishing expedition, and it Is only when some-

one advises the witness, "It is immaterial; don't answer the

question," that the question comes up.

Mr. Youngquist. That is something you can't avoid.

Mr. Medalie. Even the rules can't handle that.

The Chairman. All those in favor of the motion say aye;

those opposed, no.

Now (k).

J•r. Holtzoff. (k) relates to written interrogatories, but

only at the instance of the defendant. It is taken very largely

from the civil rules.
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Mr. Medalie. Does this mean that if the defendant wants
them taken on written interrogatories, the Court may so order?
But if the defendant wants to take oral depositions, has the
Court the discretion to direct that they be taken by oral in-

terrogatori es?

Mr, Holtzoff. No.

Mr. Medalie. It reads that way now.

Mr. Holtzoff. I think you are right as to your Interpre-

tation.

Mr. Medalie. We donft want it that way, do we?

Mr. Holtzoff. No.

The Chairman. I thought the question really was coy ered
by the first section, (a). This is only an alternative.

Mr. Holtzoff. Yes, but the alternative should be only at

the defendantts election.

The Chairman. If the defendant requests the taking of
depositions by way of written interrogatories. In other words,
that change, I take it, is by common consent?

Mr. Holtzoff. I suggest that we change the word "anyf to
"every." That was poor draftsmanship in my part.

I move we adopt it.

The Chairman. In line 31 "any" is changed to "every."
Mr. Medalie. Suppose you have 124 defendants and they

have managed to assort themselves among a handful of counsel--
say 26 counsel. That is an awful lot of serving to have to do.

The Chairman. If he does that by serving counsel, and he
serves one copy on the counsel to cover all of his defendants?

Mr. Medalie. Yes, but I point out to you that even in the
case I 6ave, of 126 defendants and only 26 counsel, you have an
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The Chairman. I do not see how you can avoid It.

1r, Holtzoff. I think it should be done, because every

counsel is entitled to cross-examine the witnesses.

Mr. Medalie. That is true.

The Chairman. Where there are 126 defendants,,there prob-

ably are some good fees.

Mr. Medalie. This is only because they are written inter-

ro6atories. On the other hand,, isn't it a fact that it is pro-

vided for here -- aid I assume it is -- that interrogatories are

returned by the officer taking the deposition and filed with the

clerk of the court and are available to anybody who wants to

read them?

Mr. Seth. Yes.

Mr. Medalie. Why should it be necessary to go to that ex-

penseT

Mr. Holtzoff. You have to give the people an opportunity

of defraying the cost of the interrogatories.

Mr. Medalie. You are talking about proposed interroga-

tories?

Mr. Hioltzoff. Yes.

vir. Medalie. All riLai; withdrawn. Practically there v.ll

be no hardship, because rarely does anyone undertake a process

like that, only a capable official.

The Chairman. All those in favor of Section (k) say Aye;

opposed, No.

Mr. Seasongood. Before you leave this, this idea of taking

depositions is not a novel thing, as has been intimated. On the

contrary, it is provided for in the constitution of the State
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1of Ohio, in Article 1, Section 10, which says:

" * , but provision may be made by law for the tak-

ing of the deposition by the accused or by the State, to

be used for or against the accused, of any witness whose

attendance cannot be had at the trial, always securing to

the accused means and the opportunity to be present in per-

son and with counsel at the taking of such deposition, and

to examine the witness face to face as fully and in the same

manner as if in court. No person shall be compelled in any

criminal case to be a witness against himself, but his

failure to testify may be considered by the court and jury

and made the subject of comment by counsel. No person

shall be twice put in jeopardy for the same offense."

That wiendment was adopted in 1912. The privilege is pro-

vided in Sections 17lbb-ll and following for the defendant to be

paid his compensation and that of his counsel when he takes the

deposition.

iW. Youngquist. If he is financially able.

Mr. Seasongood. It does not make that provision. It says

that when either party wants to take a deposition, the defendant

and his counsel have a little junket and can take it at the ex-

pense of the State.

I don't suppose you want to go that far, but I am just call-

in% yoiu, attention to the fact that that is the Ohio law. I

suppose ilie iuea is that both -he State and the defendant shall

be treated equally.

Of course, iI the defendant is impecunious, or counsel has

been appointed by the court --

2 Mr. Crane. 'e might add to our rule that it is for the
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5 duration of the war. He can't take a trip to Europ..

Mr. Dean. I mtiht Just state that you have given theGovernment the Privilee ind 'uhe doýoenda•t not the Same privi-lege. If the defendant takes The testimony,, Ie waives theright to that extent to be confronted in court by the witnesseshe calls. But in the Ohio statute or constitution they treatthe defendant exactly the same as the Government and give himthe Privilege of taking these depositions, if the Court so
orders, at the expense of the State.

Mr. Youngquist. But, Mr.Seasongood, should we not providein (b), where the deposition is taken at the instance of theGovernment and requires, of course, the attendance of the defen-dant and his counsel, that the defendaznte expense should thenbe paid by the Government, whether the defendant is financially
able or not'

XIr. Crane. I think that is there. All I am saying -- andwhat my contention is -- is this: that it has never been done.I have stated my reasons before; I shall not do it again.
Mr. Wechsler. I should like to have a chance to second Mr.SeasongoodIs motion, if it was a motion.

Mr. Season9ood. You mean that the defendant should have thesame Privilege as the Governmelt

The Chairman. Did you make a motion?
Mr. Seasongoodo I am not sure that I did. I just men.tioned the Ohio law. The defendant is entitled to there; butIf he calls witnesses himself, doesn't he waive the privilege

of having them brought into court, if he calls them by way of
deposition?

Yr. 4echaler. Suppose the defendant is indigeit, as most
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defendants are, snd there is a witness who will testifiy in his

behalf who Is inaccessible, who is likely to be uravliIlable at

the trial. It seems to me that the procedure -- the principle

of the procedure, if valid -- ought to carry to malting some

provision for helping a defend-rt in that situation. I under-

stood thiat to be ilir. SeasonLood'z su~gestion, and T would like

to support it if hLe thinke it EŽhould be in.

Mr. Holtzoff, The rule permits a defendant in those cir-

cumstances to take a deposition.

Mr. Seasongood. Butl he does not get the expenses of his

counsel.

Mr. Wechsler. He has the privilege of sleeping on the

park benches, which is open to the poor ýmcd the rich alike.

Mr. Crane. I am sorry that I have caused so much trouble,

The Chairman, I have no motion, I don't want to shut off

any discussion.

Mr. Holtzoff. I think a provision should be made along

this line, safeguarded by the discretion of the Court,

1AX. Seasonbood, I think so, because you have a better

chance. Otherwise you are going to have the argument made,

"You give the Government the right, but you don't give the im-

pecunious defendant the right."

The Chairman. Do you make the motion?

Mr. Seasongocd. I move that in the case of an impecunious

defendant, he be allowed to take depositions subject to the ap-

proval of the court, whenever the court orders, and that on the

taking of such depositions the reasonable expenses of himself

and his counsel in attendance at the place be defrayed by the

Government.
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Mr. Crane. Before we adopt tbat, how many lawyers in New

York do you think would immediately find witnesses in the

winter time out in California or down in Florida?

Mr. Seasongood. I agree with you. It is subject to great

abuse. But if you say that the court has the say as to whether

this is really just a means of getting out to Sunny Palm or is

in the interest of justice, then you are protected.

Mr. Crane. Seriously, you must remember this, Vie can

never 6et a thing perfect. We can never cover every instance

in the law. We don't in many of our decisions, Both in college,

teaching it, and in our decisions we are always taking the lesser

of two evils. It is never a question of right or wrong, good or

bad, perfect or imperfect; it is the lesser of two evils.

I say it is b etter, perhaps, that a prosecution fail in

some very rare instances than it is to have a general provision

that the Government or the defendant can take depositions in

far off climes, with expenses to be paid to carry the defendant

and his counsel there.

On the face of it it seems absurd, and it is only necessary

because of our constitutional provision. It is better in one or

two instances that the prosecution fail than to have such a pro-

vision which is absurd.

Mr. Seasongood. How can we say it is absurd when the

great State of Ohio has had it embodied in its constitution for

thirty years?

Mr. Crane. No, that is not so. It would not apply to New

York or to Texas, because there are reasonable limitations to

traveling; but it is not so when you take a steamer and go to

Honolulu, China, or the Philippines.
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The Chairman. ae trust the judges.

Mr. Crane. That is the trouble: you have al 1 distrusted

the Judges.

The Chairman. Now we are trusting them. Despite what

Judge Crane says about human nature, I have a bookkeeper who

gave me a chart showing that my associates always have to go

south on importait business matters in the winter and north and

west in the summer time.

I do think there is something to Mr. Seasongood's sugges-

tion to get this in before Congress, or else we will be accused

of puttin6 through a lopsided rule. If we trust the Judge, what

is the harm?

Lr, Crane. Ask your associates.

i•r. Youngquist. We might suggest, Mr. Seasongood, a change

to eliminate the payment of the expenses of the defendant, who

need not be there.

Mr. Seasongood. I am agreeable, but I am referring to

the Ohio provis. on.

Mx. Holtzoff. Is not that Ohio provision limited to the

confines of the state'. I don't think you should allow the

defendait to go outside tie jurisdiction and then come back.

t•ei. Seasongood. lill the Reporter examine the Ohio pro-

vision and see how far it is applicable? Of course, there is

more veasoua f,•" •cn x provision in t;ile state than in the United

Mtp•sy, Wcaaie '.ie anited 6saLea covernment can subpoena wit-

nesses enywhere withinn the UiiLed States The state does not

run outside the state. There is more reason and more sense in

the state than in the i'ederal.

The Chairmani. You have heard the motion. Allthose in
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favor say Aye; all those opposed, No. The motion is carried.

gr. Crane. If you are going to adopt the other one, I am
for it. Dut I am against the whole thing in principle.

The Chairman. Rule 5F.

Mr. Robinson. On Rule 58, the Committee will recall that
your instructions to Mr. Tolman were that he call upon the
Adminivtrative Office for its assistance on matters having to
do with calendars, dockets, and other details connected with
the administration of the District Courts. So,# Mr. Tolman has
worked out these rules with the assistance of the Administra-
tive Office, for your consideration.

M1r. Tolman.

Lie Chairman. There is an alternative rule?

LIM. Robinson. Yes.
I.r. Tolm•n. Rule 3 is hcre in two forms. The rule is

supposed to deal with the probhm of arrangement of calendars
oaid with the action that judges may take to advance eases or to
arrange them so that they may be promptly disposed of.

The first rule you have is drafted in the forA -vhioh the
Committee instructed should be folloled. The second alterna-
tive rule, which appears three or four pages later, is the form
in which the Administrative office would like to have the rule

appear.

The difference between the two is that the first one con-
tains a provision -- subdivis on (b) -- for the listing of all
penciii cases, and tie alternative contains no such provision.
That is really tue only difference between them.

The Chairman. The alternative is preferred by Mr. Chandler's

office?



10 Mr. Tolman. Mr. Chandler prefers the alternative.

Mr. Glueek. May I ask why that is preferred?

Mr. Tolman. Well, a statement has b een prepared on the

subject, but I can tell you briefly what it amounts to. He

thinks it is going to be a L-reat big practical job to list cases

quarterly for the District Courts, and the amount of labor in-

volved will not be worth what could be accomplished, and he

feels particularly so because he thInks that the Administrative

Office already has the power and is set up to bring cases that

are long overdue to the attention of the judges.

Mr. Waite. Does the District office have its fingers on

that sort of thing? Does it know the status of all the cases?

Mr. Tolman. I think most District judges do not know the

status of the criminal calendar -- do not know what the pending

cases are.

The Chairman. You said "District office." Did you mean

that?

Mr. Waite. Your office.

Mr. Tolman. At the present time I do not think we could

fairly say we do know the s tatus of the ealendarbut I think

there is a good possibility that we will. We require repct ts

from the judges now on civil cases pending before them. We

have not yet gone into the field of criminal cases,but Mr.

Shafroth, I knowintends to do it, and we are now starting, this

year, a system of statistical reports on criminal cases filed and

terminated in the District Courts, which ought to be a source

from which we can get the statistics at any time.

Mr. Waite. My opinion is that somebody ought to know what

is bei4; done -- whether certain cases are grossly delayed or
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not. If your office knows, that would be enough for me.

Mr. Tolman. I do not want to say that we do know now, be-

cause I do not think I could fairly say that. But I think we

hope we will know.

The Chairman. Don't you know what districts are most in

arrears?

Mr. Tolman. Oh, we know what districts are most in arrears.

We can tell you that.

Tae Chairman. Don't you know, in the districts that are

most in arrears, just what the extent of the trouble is?

Yr. Tolman. Generally we do. If we cannot tell frcm the

statistics, we send someone out to find out what the trouble is.

Mr. iicLellan. I can answer your question. Every year, as

I am informed, a detailed statement is by statute required and

made to the senior circuit judge, in duplicate, and he forwards

a copy of that report to the Administrative Office. So, once a

-ear it is known just about how many cases -- criminal oases --

there are pending and why they have not been disposed of.

Mro Tolman. And how long they have been pending.

'Ir. MoLellan. And how long they have been pending. There

will be a 6reat manq pendin. oy reason of the defendants being

f ui Tive .

Mr. Ioltzoff. The Department of Justice has a double

check on that, because we have a requirement that every United

States attorney must semi-ý2nually submit a list of every one

of the cases in his office which have been pending more than a

certain length of time, and he must state the reason why it

has been pending that lon,. Those lists are checked very care-

fully.
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12 mr. Tolman. As I recall it, the Committee wanted this

particularly becuse it had some ,,;ord about the length of time

people were being detaited before trial. Vr. Weobsler, I

think,w as particularly interested in that.

In order to supply you with information on that subject,

I asked the Bureau of Prisons to give us information for the

fiscal year ending June 30, 19)4J, as to the length of time

defendants were held before trial, and ! have here statistics

on the subject, by judicial districts, and if you are inter-

ested, I can give them to you.

4The Chairman. I think they have been distributed.

Mr. Tolman. I gave them to those who asked for them, but

I did not distribute them benerally, because I did not know

whether they would be wanted. But I would be glad to let you

look at them.

Ns Mr. iioltzoff says, I think it is the policy of the

Bureau of Prisons to call the attention of the Attorney General

to any case which seems long overdue, and they do keep current

check on all jail populations.

Mr. Medalie. Most good district attorneys do that.

Mr. Tolman. I think they do.

Mr. Medalie. I know that in my district I used to get a

report from the head of the criminal division once a week as

to how many people were in jail, breaking it up into those

under indictment and those awaiting indictment, and how long

they had been there. in other words, we were operating under

the permission of oyer and terminer and general jail delivery.

That was the first order of business -- to clear the deten-

tion house of people who were there. I think that practice
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13 is generally followed.
Mr. Tolman. I think it is t4e duty of every district

attorney to keep track of his district.

,he Chairman. In view of the fact that the Andministrative

Office has the jurisdiction to hand)e these matters, and in

view ofM Ir. Chandler t s expressed preference for the alternative

rule, I am wonderin6 if that is not the one we should adopt.

1r. ,eth. I move that we adopt it.

Mr. Tloltzoff. I second the motion.

Mr. seasongood. of course, I ati afraid to suggest anything

thst disagSrees with Mr. Chandler and his office, but I don't be-

lieve that this 58(b) would be workable in oam district, because

senior judge would mean senior in point of time.

Mr. Tolman. yes.

Mr. Seasongood. The Southern District of Ohio has a Judge

in Columbus -- that is, the Eastern Division of the Southern Dis-

trict -- and it has a court in Dayton, which is the Dayton Divi-

sion; and it has a Cincinnati court.

I am quite sure that no single judge would undertake to

interfere with the calendar of the judges in those other cities.

I think that that would be completely unworkable. He would not

do it, and they would object very much to his doing it.

Mr. Tolman. There is a question about that.

Mr. Seasongood. How could he inform himself of the situa-

tion in Dayton and Columbus and say that his colleagues were not

attending to business?

Mr. Tolman. There is a questionabout it, and undoubtedly

this givirg of authority to the senicr district judge is rather

a new idea& We have found that there are districts in the
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14 United States where there is no judge who has any control over

the general run of business in the district, and it does cause

a great deal of difficulty.

A number of senior district judges and other judges have

suggested that it would be desirable to obtain legislation giv-

ing the administrative responsibility for each district to the

senior judge of that district.

I believe Judge Knox, of New York, although he has had

great success in the arrangement of the business of the

Southern District of New York, feels that quite often he is

limitea in what ue can do to improve the efficiency of the

court, by reason of the fact that he has no authority, no real

power, to tell judges what they shall do, and to keeptrack of

the administrative problems.

Mr. iedalie. He is admittedly a very good judge and is

highly respected by his colleagues. His influence is tremen-

d ous.

Mr. Tolman. That is very true. 13ut there are other dise

tricts where it is not successful. Chicago, notably, is a

place where it is not successful. Uhicago has practically six

separate district courts.

The Chairman. Is your problem involved in the alternative

rule?

iir. Season6ood, Yes, -t requires the senicr circuit judge

to find out what is the state of the calendar and to make rules

for expediting it. They vill not do it.

I know in the matter of the appointment of a referee, it

is supposed to be left to one judge. Both are supposed to do

it, but he defers to the one, whetheor it is in Cincinnati or
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The Chairman. Must there not be a voice in every court

that has more than one judge?

Mr. Seasongood. In our case the judge in Dayton is the

senior jud4e. He would say, "ell, I am busy with my own

calendar. Hlow can I say what the judge in Cincinnati ought to

do and what the judge in Columbus ought to do? They are as

able to determine that as I am, and I just won't do it."

I am quite sure they would not.

Mr. Medalie. It may be that in some districts that situa-

tion arises. It may be, also, that in many districts either

that situation .1lI not arise, or else the senior district

judge, under the authority given here in subdivision (b), will

be strong enough to exercise that authority.

Even though we fa. 1 in scmne districts, I think we ought to

make it possible for this to work in whatever districts it is

workable.

Tae Chairman. ile has certain rights now. For instance,

he picks the clerk of the court in the event of a vacancy.

:,r. Tolman. And disagreement, too.

Mr. Glueck. This imposes an additional burden of work.

The Chairman. But they are getting used to that by reason

of the fact that they have to attend the judicial conference in

their circuit once a year, and they see that the senior circuit

judge presides twice a year over the conference. The idea that

a judge, if he is a single judge, is responsible to nobody in

the world but God and his conscience is obsolete. There has

got to be a voice. There may be districts where there will be

a revolution, but still I do not think that that militates
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16 against the desirability of the rule.

Mr. kiedalie. This is permissive. He gets power but is

not required to exercise it.

Mr. Tolman. It is an empowering section, not a mandatory

section.

Mr. Dean. What is the definition of "senior judge"?

Mr. Tolman. The oldest.

If you are willing to leave the senior judge this way,

there will have to be a provision made for the District of

Columbia, ehare there is authority in the chief justice. I

thoughat that might be taken care of in the rule on definitions.

For tLe District of Columbia we could say "The chief justice of

tL-a DiLA4iiot ýcourt of Uie United States for the District of

Columb ia. V.

It is so hard to see what individual personalities are

5 involved or what particuLr problems arise in each district.

7-dat we wanted to do was let the judges know, some how or other,

that tý.hey have this power.

The Chairman. Do they have the power unless you say

"s.~all"? In other words, here is a Jiuge who I-as two or three

cantarZterous colleagues. They thi-Ik he is trying to set himself

up.

e caJll. for information, snd they say, "You don't have to

do this. This just says that you can. If you want to be dis-

agr•oeable, Lo ahead and do it."

If it said "shall.A," he Uould say, "boys, I have no choice;

I hAve to go to work on '-his problem."

Yr. Youngquist. You wou2d have to change that around

entirely, because he may require this information with respect
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17 to any criminal case. Or do you have in mind a wholesale re-

port to him on all cases?

Mr. Tolman. I am afraid that would be impractical. I am

afraid the United States attorneys might resent being asked the

procedural status of every criminal case.

Mr. Youngquist. It occurs to me that since we are again

moving on somewhat fresh soil, trying to expand the powers of

senior district judges, it would be wiser to leave it as it is

and probably obviate an attack, covertly or otherwise, by the

district judges.

Mr. Glueck. What would move the senior district judge to

request such information in any single case? For instance, if

some well )nown defendant were being prosecuted, and three or

six months have passed since the point of arrest, and the

papers are after him, writing editorials? Is that the thing

you have in mind?

Mvlr. Tolman. That might be the sort of thing, or we might

call attention to a long delayed case and say to the district

attorney, "Would you find out the reason for the long delay?"

He would find out better if he had a rule.

Mr. Seasongood. At the present time does not the adminis-

trative officer look into these other things?

Mr. Tolman. He looks into them, yes, but he cannot tell

the judges what to do in individual cases. The responsibility

is theirs, and they resent it very much if we should tell them

what to do. We are in no position to tell them what to do.

We are in Washington and have no knowledge of what the back-

ground is. All we can do is call it to their attention.

Ur. Wechsler. These statistics seem to me to show, unless
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my practical judgment is wrong -- that the trouble spot prob-

ably arises after two months of detention. Here you have a

total of 33,000 defendants, roughly. As you would expect, al-

most half are disposed of in 'under tend ays. But you have

well over 1,,O00 of that total detained for two months or more.

Now, 1 wonder if that may not suggest some clew to a solu-

tion. I on not sure just What the rule should be, but if there

were machinery whereby the senior district judges were informed

of cases after a certain minimum period of detention, that, it

seems to me, would place the responsibility on the senior judges.

It would also give them some clew as to how to exercise respon-

sibility.

I hate to suggest any departure from the proposal of the

administrative office, but I wonder if the administrative cffice

might not view some such more modest proposal with greater ap-

proval,

Mr. Glueck. Would not that involve a great deal more work,

because statistically it would involve a great many cases?

I1r. M echsler. It seems to rue that the United Siates attor-

ney would have to do what many now do -- keeptrack of hts jail

cases. It would mean, judging from the statistical table, that

the number of cases with which he would be confronted would be

relatively small, because he would only be concerned with the

cases in two months. Then he would b# under the duty, if ndc

the requirement, to report that to the judge, and the spot-

light would be focused on those cases. It seems to me that

that would be a desirable result, unless he misses something

in the picture,

Vr. Glueck. I have not seen the table, but did you say
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19 that over half the cases were in two months or longer?

Mr. Wechsler, No, half of them are disposed of in under

ten days. There are only between )4,O0O and 5,000 out of 33 000

where the period of detention is longer than two months, which

seems to me to indicate a natural reduction in the number that

would involve attention. I simply accept the statistical norm

indicated by these figures, taking into account all variatiohs.

Most cases seem to be handled in under two months.

The Chairman. Do you make any motions, or do you prefer

to refer it back to the administrative office and request that

they attewpt to fIormulate some rule that idI1 cover that situa-

tton?

Wr, Wechsler. I would rather put it that way -- not with

the direction to the administrative office but with the request

for their consideration of that proposal and their recommenda-

tion.

The Chairman. All those in favor of the motion say Aye;

those opposed, No. The motion is carried.

Then, I think we will withhold the completion of discus-

sion on Rule 58, but are there any further suggestions as to

change, we will say, in the alternate Rule 58?

Mr. Seth. Is not the last sentence covered by a previous

rule?

ilr.Toliuan. That last sentence? I am not sure about that.

I don't know whether or not it ought to be there.

Mr. Seth. See if it is not a3ready covered.

Hr. Robinson. Yes, that is covered.

Mr. Tolman. Then, we will take it out of here.

Mr. Waite. Will you eliminate my ignorance, Mr. Tolman,
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20 concerninl4 one ýiatter? This provides that

"The district courts shall by rule provide for the

placing of criminal proceedings upon appropriate calendars."

ýýhen does a matter become a criminal proceeding?

6 ir. Tolman. I assume it becomes a criminal proceeding at

the time when it is commiencedo, whenever that may be. The Com-

mittee Ias not decided that.

Mr. ?VVite. One thing that has worried me about this whole

matter is the interval between arrest and indictment -- formal

accusation.

r.. Tolman. Yes.

Nr. 'ýYaite. If it does not become a criminal proceeding

until tile accusation has been filed, then this rule would not

cover that particular problem. But if it becomes a criminal

proceeding; as soon as an arrest is made, then it covers it.

mr. Tolman. I drafted that rule with the original rule on

the commencement of a criminal proceeding in mind, and my

thought was that it would include oases that had been referred

to the court and where no indiotment had been returned.

14r. Waite. I suggest that you and the Reporter look into

that and make it explicit in the next draft.

Mr. Glueck. May I advert to the point Mr. Weohsler and I

were discussing before? on this table, you take, for instance,

Ohio, Northern District, and Ohio, Southern District. I add

up that in the Northern District about ninety-six cases were

pendinL two or more months, and that in the Southern District

there were l-3.

Now, it seems to me that if all those oases have to be

analyzed with reference to mhat is wrong with them or why the
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21 delay, it might cause complications, alhough I admit that that

is highly desirable. I dontt know what the machinery would be.

But I ;•i just vionderin8 Thther judges3, who have other work to

do --

Mr. Wechsler. I do not imply that this period of deten-

tion is wrong; I am willing to assume that it is justifiable

under the circumstances. That was only to focus attention on

the problem.

Mr. Tolman. You really think it is the sort of thing that

could be taken care of by rule of court?

Mr. Wechaler. It occurs to mre that a rule might strengthen

the administrative office and strengthen the senior district

judge. I have no fear that when you get into it, you will handle

it, but I would be quite content to see no rule if on further

consideration that is still the Judgment of your office.

ilIr. Tolman. Well, I would be elad toask that it be recon-

sidered.

Tha Caaaiian•y tUinlk we have voted on that motion. That

brings us now to Rule 59.

Mr. Holtzoff? will you report on that please?

Mr. Holtzoff. That is a rather long rule, but it does not

contain startling provIsions. It has the usual provisions regu-

lating the issuance of subpoenas, subpoenas duces teoum, and the

service of subpoenas. It is taken almost verbatim from the civil

rules, only somewhat condensed.

Mr. Seth. Vhy in liLes 5 and I. do you authorize tile

attorney for one of the parties to issue a subpoena? That Is

not in the civil rules.

imr. loltzoff. That is not in the civil rules,but that is
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22 something that we adopted at the last meeting on motion of Mr.

Medalie, because in the State of New York -- and I daresay per-

haps in other states -- attorneys issue their own subpoenas.

They are issued in the same form as the court subpoenas. They

are signed or attested in the name of the court, but the attorney

as an officer of the court issues them instead of having the clerk

or other officers of the court issue them.

Mr. Redalie. As a matter of fact, when the clerk issues a

subpoena, he issues anything the attorney asks for*

Mr. Seth. He issues them in blank,

Mr. Medalie o Yes.

Mr. Seth. I think they ought to be in a form --

Mr. Dean. He does not send a piece of paper that looks

like a promissory note and call it a subpoena.

Vr. Medalie. Let us take it as it actually works. I think

the administration of justice works very well and very prac-

tically in New York.

kr. Deau. but this will be new to people in many sections

of the West.

•z. •edalie. Yes, but it was new in New York when it was

first adopted.

Mr. Dean. In New fork you know that you can go down to

the clerk's office and get a stack of subpoena forms. You go

back to your own office, and you --

Mr. Holtzoff. In New fork you go to a stationer and you

buy a pad ol' blanks.

Mr. Dean. Anyway, you use a regular torm.

Mr. Medaiie. Except that when you serve a subpoena duces

tecum with a large number of items, you actually typewrite it,
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able.

The ChairmFn. 1 do not think there l any real d anGer

there, becanse yon jrt rive them a little alip½ of paper in

the form of a promissory note, snd the witness comes in for

contempt proceedings and says, "I didn't think this was a sub-

poena; 1-t didn't look like one." No judge is going to hold him.

Mr. Dean. I was t:oinC: to suggest saying "on a form pro-

vided by tbe clerk."

MTr. Robinson. Don't you think that i a good suwgestion

by Mr. Dear?

Mr. Poltzoff. No, because it might give rise to the con-

dition that attorneys deviate from the form prescribed by the

clerk.

The Chairman. You get into trouble when you have one of

those long subpoenas to produce documents, where you have to

have just page after page.

Mr. Holtzoff, New York experience shows that there is no

difficulty arising.

Mr. Dean. I know. We do the same thing in the Southern

District of California. But there are many places where it is

not done.

lmr. 7oltzoff. This will be a new form in places where it

is not now done.

Mr. Dean. I think you miss my point. I think it ought to

look like a subpoena,.

Mr. Medalie. Practically, you can count on it that lawyers

will have subpoenas on printed forms. It works that way. In

other words, the point you are raising is one that is not likely

to come up. It conceivably can come up, but it just does not
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24 come up. It is not the convenient way of doing those things.

vr. Holtzoff. of course, we could have a subpoena form

in the appendix. That might help.

Mr. Medalie. All right.

Mr. Holtzoff. I move that we adopt 59(a).

Mr. Seasongood. I move that we strike out "attorney for

one of the parties."

The Chairman. We have adopted it once.
toAlIthose in favor of the motion/strike out the words "or

by the attorney for one of the parties," say Aye; those op-

posed, No.

Mr. Seasongood. You had better have a division.

The Chairman. Yes, I am in doubt. All those in favor of

the motion, raise their right hands.

Seven.

Those opposed please raise their right hands.

Nine.

The motion is lost.

We go now to 59(o).

Mr. Holtzoff. That relates to subpoena duces tecum.

Mr. Medalie. I would like to ask Mr. Dean something about

that. You were at the tobacco trial in Lexington?

Mr. Dean. Yes.

mr. Medalie. Did not the Government get hold of all the

company records prior to t rial and have them brought down to

the court house at Lexington?

Mr. Dean. Yes.

Yr. Medalie. Wasn't there abuse therel

Mr. Dean. We are assigning it as one of the errors in the
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25 Appellate Court.

Mr. Medalie. You are dealing with it practically.

Mr. Dean. I think there could easily be an abuse%

Mr. Medalie. Do you think in view of your experience that

we ought to reconsider this provision at the end of (b)?

Yr. Dean. Yes, possibly.

Mr, Medalie. Let us get his view on this, Mr. Chairman.

He has had an experience, and perhaps a horrible one.

Mr. Holtzoff. But I thought you were against him.

Mr. Medalie. I am showing you I am a broadminded fellow.

Mr. Dean. To get the facts on that thing, first they

ordered the documents in on subpoena duces tecum, and then they

moved the trial date three or four months over. Then we re-

sisted inspection of all those documents -- about 250 boxes --

really on the theory that we were discommoded and could not

prepare our case. The court overruled us, writing a short

opinion saying that they had the right.

I think there might be real abuse.

Mr. Medalie. There is another form of that abuse under

legal pretense, and that is when the Grand Jury is in session,

prior to trial but after indictment and plea. The United

States Attorney or the Attorney General will subpoena things

like that on some theory or other, and the same thing happens.

Mr. Dean. They get things like that in the office, and

is very difficult to get them back.

Mr. Youngquist. Before you came this morning, Mr. Medalie,

we amended Rule 56 to provide that the defendant shall have the

right by order of the court to inspect documents in the posses-

sion of the Government that are necessary for the preparation of
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Mr. Medalie. Both get it?

The Chairman. No.

Mr. YoxlngqUist. practically, under the provisions of the

last sentenco of subdivision (b) of 59, the Government gets

that discretion.

vr. Tholtzofi. 3o does the defendant.

1cr. Uedalie. Yes. Now the defendant gets the additional

right. That has been put into 54.

Mr. Holtzoff. Yes. This is for the benefit of the defen-

dant who subpoenas a third party, as well as for the benefit of

the Government.

Mr. Medalie. But you know what the Government subpoenas

in anti-trust oases. It subpoenas the corporate defendant's

re0ords.

Mr. Dean. It means the defendant, for all practical pur-

poses.

Mr, Medalle. It is not a very terrible thing. You just

don't like them to have it when you are on the other side.

Mr. Dean. That Is right. In this case they have all

been seen before anyway. The only point was to avoid having a

trial that would last a year and a half.

The Chairman. The motion is to adopt Rule 39(b). All

those in favor will say Aye; those opposed, No. The motion is

carried.

Mr. Holtzoff. 59(c) provides that

"A subpoena may be served by the marshal, by his

deputy, or by any other person who is not a party.

That is the same provision as the provision in the civil
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Mr. Youngquist. Does the ci'id rule contain "eighteen

years of age"?

M". iio~itzo'ff, I believe so.
Xr. Seth. Should that one day'Ys fee be in there where the

Government supboneas, unless demandedl You require the payment
of one day's fee whether he is in attendance or not. Where the
Government subpoenasthat ought not be.

Mr. Holtzeff. In the first draft a provision was made that
the Government need not tender the money to the witness in ad-
vance. Ti•w civil rules provide that the Government need not

tender ijo~iey In auvahce,

The Committee in its last session struck out the provision,
with a view to putting the Government on a par with other parties.
In drafting this, I drafted it in accordance with the directions
of the Committee, but I want to suggest reconsideration of the

action taken.

I therefore move that 59(a) be amended so as to include the
provision contained in the civil rules, exempting the Government
from the necessity of tendering witness fees and expenses in ad-

vance.

Mr. Seth, Unless demanded.

kr. Holtzoff. There is really a reason for that. The
reason vlhy a private par~y i- required to pay a witness in ad-
vance is that nobody knows whether thie private party is finan-
ciallyr esponsible. But there is no question of the Government
making payment a t hne proper time. What happens is that after
the witneas arrives mid after he has testified, the marshal pays

him his fees and his mileage.
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28 Iir. Mredltle. Undrw a. certificate of the district attorney,

who makes Pn endorsement on the slibpoena, and sometipes holds it

up if he was not satisfied with the testimony.

8 Mr. Holtzoff. There are instances where you have an

impecunious defendant or defendants who have no money to pay

their carfare. What happens then is that the marshal informally

advances the money and credits the defendant when he later pays
have

him. Otherwise you would/a considerable waste of Government

funds in the light of the large volume of Government criminal

cases, because sometimes a case may be continued, and the wit-

ness is notified not to come. In the meantime he has had his

mileage, and when he is resubpoened, he has got to be paid

a~ain.

I don't know whether or not it is of interest to this

Committee, but I know that it will create a great deal of

burdensome, additional, and difficult work in the marshal's

office. They have to make those payments.

Mr. Medalie. The long and the short of it is that the

system that now exists, by which the Government gives you a

subpoena and you collect later, works very well.

Mr. Seth. Very well.

Mr. Youngquist. I think we ought to restore it.

Mr. Medalie. I think so.

The Chairman. You have heard the motion. Is there any

comment?

ýir. doltzoff. To add a provision to the last sentence,

that in case of Government subpoenas --

M.r. Youugqulst. W'hen a subpoena is issued on behalf of

the United States or an officer or agency, the fees and mileage
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29 need not be tendered.

Mr. Dean. I ran into one embarrasing case. I was tin5

a case down in Arkansas, where I had sixteen Negroes, and I had

to jo out and rake them up Vy jayselfp because the marshal never

would get them. I had to pay out of my own pocket for a truck

to go down into southern Arkansas and get them.

Mr. iioltzoff. You were not getting proper cooperation

from the United States marshal.

Mr. Dean. I didn't want to fuss with it. I paid for their

expenses for the first night, which looked like barratry or

maintenance, or scmethilng

Mr. Holtsoff. On the whole, I know the defendant wOU3d

hate to have a chafnge made in this present practice) beoause

it would create a lot of difficulty and more expense in alloW-

ing each deputy a considerable amount of currency to hand the

witness.•

Mr. Seasongood- Are you making the defendant pay this and

not the Government?

Mr. Holtzoff. The Government pays after the event,

Mr. Beasongood. I think if you make the defendant pay

them -

Mr. io•3tzoff. This would continue tho existing practice.

Mr. youngquist. I think that is common practice in thie

states.

The ChaairmarI. All those in favor will say Aye; throse op-

posed, No. The motion is carried.

Mr. Seasongood. I just want to go on record as objecting

to the service of subpoena by anybOdy other than a marshal or

-ai. deputy. As it is now, tie returnI ia prima facie. If you
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30 get some other person, and there is a question whether the sub-

poena was served or was not, there is trouble. That probably

will not have weight with the brethren, but I object to it.

Mr, Holtzoff- We have no trouble in New York. This is

similar to the New York provision and is also similar to a pro-

vision in the civil rules. There has never been any trouble

about it.

The Chairmlan. Mr. Seasongood's objection will be noted.

WVe now go on to (d).

Mr. (lueck. May I ask one question, so that I may under-

stand this? Do you have in the rules anywhere anything as to

the requirements -- something in lieu of the marshalts return,

by way of a certificate or service of process upon a witness,

such as they have in New York?

Mr. Holtsoff. There is a provision in one of the earlier

rules with reference to the proof of service.

Mr. Youngquist. Is that by others than the marshal?

Mr. Hioltzorf. Yes.

Mr. £Dean. Should there not be a provision for a form for

proof of service on the back of tne subpoena. That is usually

done in the case of service of a civil complaint, where you

want to prove that it was served, so that you can take Judgmert

by default. In California we always make a return on every

paper, including subpoenas.

Mr. Redalle. Do you think that is necessary?

Mr. Holtzoff- Think of the additional burden it involves.

If the witness shows up, why bother ohowing the service on the

subpoena? The only time that case comes up is when you want to

punish him for not showing up.
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31 14r. Dean. Then you make an affidavit saying he did not

show up.

Mr. Holtzoff. (d) relates to the service of subpoenas to

be used in connection with the taking of depositions, and it

follows the practice used in the civil rules, namely, that the

clerk of the district court for the district where the deposition

is to be taken issues a subpoena.

In this ease the subpoena that is provided shall be issued

by the clerk, because we want to hedge the taking of depositions

with considerable limitation. We also provide that a subpoena

duces tecum shall not be issued without a court order.

Paragraph 2 incorporates the provision of the civil rules

as to how far a witness may be subpoened for the purpose of

having his deposition taken. It provides, as you know, that he

may be subpoened only in the county in which he resides or in

which he transacts business.

The second sentence also provides that a non-resident may

be required to attend in the county wherein he is served or

within forty miles from the place of service.

Mr. Glueek. Why do you use "county" as the geographical

9 unit here?

The Chairman. That is wnat is used in the civil rules.

Ir. Holtsoff. It is arbitrary, and we could use some other

unit; but the county is the most convenient.

TLu Chairman,. it is uustomary even in state practice.

Ii erara ari no questioiis, all in favor of Rule 50(d) will

say Aye; those opposed, No. The motion is carried.

WWr. Holtzoff. Section E-1 continues the existing practice

in the Federal courts.
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32 Mr. Glueck. Will a subpoena issued on be-half of a defendant

run anywhere in the United States?

Mr. Holtzoff. Oh, yes, anywhere in criminal oases.

Mr. Glueck. Then, these lawyers in New Mexico can issue

a subpoena on someboay in New York; is that the rule?

1r. Youngquist. If they pay the fee.

Mr. Holtzoff. They have to pay the fee and actually do,

There is no control over the matter, because the clerk issues

the subpoenas in blank.

Mr. Seth. I did not think the defendant could ever get

anybody outside the district under the present law. The Govern-

ment can't, I know.

Mr. Holtzoff. My understanding is that any subpoena to a

criminal case runs al 1 over the United States. It certainly

should. I think the defendant should be on a par with the

pro secution.

Mr. Seth. I do, too.

.r. Wechsler. So far as service goes, if I get a subpoena

to appear in California,I w;ould certainly feel a lot better if

it were served by somebody from the court than by somebody over

the age of eighteen years.

Mr. Seasongood. That is why I was objecting.

Mr. Wechsler. I supported you before. I wondered if we

might not prevail if we distinguished between service in the

district and service outside the district.

The Chairman. I do not see how you get into trouble, be-

cause if there is going to be service at a long distance, you

are presented with a subpoena fee. No man is going to pay

mileage just for the fun of it. No boy of eighteen is going
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to serve that just as a trick.

3r. taits. Is there a provision in here that subpoena*
served o. behalf of a defendant must be accompanied with an

offer or a tender of mileage?

Mr. Holtzoff. Yes, we Just passed that. That is paragraph

(a), ~r. Waite.

The Chairman* Line 24h.

Mr. Waite. I misu=derstood that. I thought that had to

do only with subpoenas coming from the state.

Mr. Dean. Didn't we strike out the last --

The Chairman.- That was about Government witnesses -

merely the tender there.

The next Sections, V lioltzoff-

ir. uoltzoff. Sectionl (f) is merely the customary pro-

vision that failure to comply with the subpoena is in contempt

of court ,

isr. Longsdorf. Do we really need (f)?

Mr. 1ioltzoff. we do not. It is in the civil rules'

Mr. Longsdorf- But isn't it the proCeSs of the court?

Mr. Holtzoff- I was afraid that in view of the fact that

it is in the civil rules, s omebody might point to the distinc-

t on* Mr. Medalis. Yest there is that danger.

The Chairman. May we now go back to rule 51(0), Motions?

Mr. Medalie desires to be heard on that.

,hen we will go back to Rule 20(e), on whavh Mro uaite

desires to be heard. Then, I thilko we shall have mopped up

our rulesd* le I assume that we have disposed of everything
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34 else in Rule 51 except (e)?

The Chairman. Did you have any particular point?

Mr. Medalie. I bad something in mind. I will look at it

again.

The Chairman. Do you want us to go on to something else?

Mr. Xledalie. Yes.

The Chairman. Let us go on to Rule 20(e), which is the

one Vr. Waite was going to bring up. I think it came up at the

end of the evening session on Monday, and he was going to renew

his motion on that.

Mr. Waite. Yes,

The Chairman. It was a new section, to be called (e).

Mr. Waite. The suggestion was that as at present con-

ducted the preliminary examination is simply and solely on

examination of the evidence of the prosecution; it has no bear-

ing whatsoever in getting at the sum total of the trouble. The

proposal is that the magistrate be allowed to ask the same kind

of questions as the police officers ask. My idea is that even-

tually we may be able to get to a point where we can eliminate

the third-degree sort of proceeding.

I think that we have got to get at it gradually, step by

step, and if we begin by allowing the magistrate tD interrogate

the defendant, with a clear explanation to the defendant tS t

he need not answer, we bave made a beginning along those lines.

Many a defendant is willing to spill the beans if he is only

asked about it, and there should not be a preclusion of the

magistrate asking him, when the police and everybody else are

permitted to ask him.

Mr. Holtzoff. Don't you have an additional provision that
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35 his refusal to answer may be used against him?

Mr. Waite. That is part of the fact picture and therefore

ought to come into the picture, so far as use is concerned.

Mr. Youngquist. I object to his declination to answer

being used against him.

The Chairman. Do you want to read that provisl on?

Mr. Waite. I should be pleased ifbalf a loaf goes through,

although I should prefer to see the whole thing adopted. The

provision as suggested is this. I have in mind only the sub-

stance, of course, and not the form.

"'Whenever any person has been brought before a commit-

ting magistrate, as provided in Rule 20, and has been ad-

vised of his rights to advice of counsel and to a prelimi-

nary hearing as provided in Rule blank, the magistrate may

interrogate him concerning his participation in the alleged

offense and concerning his whereabouts and activities at

the time of the alleged offense. Before the magistrate

does so interrogate the defendant, he shall inform the

defendant that ne is under no obligation 4hatsoever to

answer the magistrate's questions, but that if he does

answer, his answers may be used in evidence in subsequent

proceedlngs, and tnat if ae declines to answer, the fact

of his refusal may be used in so far as the rules of evi-

dence permit."

The Chairman,. Have you any objection if we separate it

and withdraw tUis last clause? I think we could probably have

unanimous agreement here on the last clause.

Mr. Seth. I don't think so.

Mr. Waite. Let we make my motion that it be adopted with-

out that last clausa, I will olofer the first clause and then



524

36 will bring the last clause up later.

jr. •uCiiu . ,y s .i i.iquire, , r. Chairman, how that would

differ from *-at we 1ilready W•ve in Rule 20(c), except that

this is more specific. I like Mr. Walte's greater explicit-

ness, that the magistrate shall proceed promptly to hear the

case.

The Chairman. There is nothing there about examining the

witnesses*

Mr. Waite. Convention has limited him to examining the

state's evidenco-

Mr. Seth. And it should remain so, in my judgment.

Mr. Holtzoff. I think so. I do not think the committing

magistrate should be authorized to interrogate the defendant,

even ! .as efd i± a x it to riefuse to answer.

Mr. 'Viaite. WVhy not? The police do.

Mr. TIoltzoff. I do not believe there is anything in-

herently unfair in allowing this, but I think we must be, in

oertaini .iatters, I;OUid t, iýa2Ai), aid cartaiil24 ve would be

departing from our traditions as old as this republic if we

permitted committing magistrates to Interrogate defendants.

The Chairman. Isn't it a matter of fact that the English

m~agia'wratej do 10?

Mr. 6aite. I have heard so.

Wr. Dean. The French do.

The (Aiairman. Then, it does not help much if the French

do. 2It sets my ar&,wiant back.

D. dluec. I vonder, Ar. Waite, if the very real evil is

not the abuse of power of interrogation by the police and

whether you do not have In mtind, in the remedy that you suggest,
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37 the idea that interrogation by the police should be in the

presence of a magistrate.

Mr. waite. I have that in mind ultimately, but we are not

yet prepared to do that. te could not make it practical. I

think this might be an approach to it.

Onc of tlia moat cogebal ar,2ormenta I have heard against this

proposal was put up by the late Mr. W.1illiam S. Forrest. His

argument was that it is unfair to a certain type of defendant;

that the expert criminal knows enough to keep his mouth shut or

to lie c'leverly. AM inexpert cviinal does not know how to tell

lies. You get the inexpert criminal, but you do not get the

expert criminal, and that is not fair to criminals.

Mr. Seasongood. There seems to be a further objection to

it. If the iaistrate interrogates the defendant, and the

defendant refuses to answer, the magistrate will say that there

is probable cause. He will draw an inference against the defen-

dant for refusing to aiswer.

sr. iit se That is Just a matter of not trusting the

magistrate.

Mr. Seasongood. Well, I don't.

mr . alte. Why not let him have an opportunity to get at

the truth 11 he can.

r. lioltzoff. it seems to me that a magistrate's function

is merely to detormine whether or not a defendant shall be held

to answer.

Mr. Seth. Or whether the Government has made a case.

Mr. Holtzoff. Or whether the Government has made a case.

If the Government has made a case, he commits the defendant.

If the tiouraeaen Lai noý made a case, that ends the matter, and



526

8the magistrate should release the defendant.

Mr. uaite. You are quite right; that is the function.

But izr Idea here is t-at thi, Coarmjittee ought to make the best

rules that it can -- the best rules from the point of view of

11 puolic policy, the effoctuation of a fair trial, and discovery

of the trutn. zie ou6ht not to base rejection on the ground that

it has never been done, but on zý=• question X whcther it would

be wise.

'vr. ioltzoff. I agree, but I do not think it xould be

wise -- that is, it would not be wise as measured by our tra-

ditional point of view toward the r,7ts of the defendant. I

think it certainly wculd deprive the defendant or embarrass the

defendant in the exercise of hlIs right against self-incrimina-

tion. It does not deprive him of it, of course, but it embarr-

asses him.

Mr. Dean. If the purpose of the principal proposal is to

dispense with the interrogation of the defendants before they

have an opporttuiity to get counsel, why didn't we provide a rule

for all such interrogatio1s to be before a committing magistrate,

which seems to me to be different from this one here but going to

the same objective?

1r. Qaite. I would like to see such a rule formulated. I

am not ready to formulate it and put it through, but in the

absence of that I can't see any reason why the committing magis-

trate should not ask the man,, "Did you commit this crime?"

"Where were youw"

Mr. Youngquist. Don't you convert him from a judicial

officer to an investigating officer?

Mr. Waite. Well, he is an investigating officer in that
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39 he is investigating to find out what the fact situation is.

Conventionally he "nas been confined to finding out what the

state already knows, but his purpose is to determine whether

there is enough evidence to Justify holding the man; and if it

is possible to have a fair method to find out from the defendant

himself whet;her ýhere is evidence to Justify holding him, I see

no earthly reason why that should not be done.

Mr. Ioltzoff. The holes in the prosecution t s ease, if any,

may be filled in by the interrogation of the defendant.

I.r. Na~e 4dta so.

Mr, Moltzoff. Instead of the defendant being released.

r. waite. "Witt So.

Mr. Holtzoff. Acceding to your plan, after the Government

rests the defendant is to be interrogated by the magistrate be-

fore the magistrate decides the case.

Mr. '4aite. Yes. After all, this is no game. 1e are try-

ing to find out at that hearing whether or not it is Justifiable

to put t-ae accused on trial, and it seems to me that any fair

methiod of finding that out is something we should use.

Ix. Holtzoff. But the privilege against self-incrimina-

tion is worth something. I think you will whittle it away.

. •t. L,, i ;1•in ;a, at least with that last

clau~u stiiozen out, we ae not abusing the privilege against

re. Holtzoff. lou are not infringing on it as a matter of

law, but you are makUi6 il noz'e difficult for him to assert it.

•kr. T eohsler. I see no point wihatoever to the insistence

on the privilege against self-inorimistion at the preliminary

hearing in the terms in which •ir. Uoltzoff now insists on it.
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40 So far as the situation exists, and as we Iknow it to be, the

police do the job rather than the ecmmitting magistrate. That

is tae evil against vihich any proposal of this sort is directed,

and it seems to me it is a sufficient problem to warrant the

attention of this Committee.

You will remember that yesterday Judge Crane proposed one

method that has been thought of to meet the situation, namely,

to render confessions inadmissible in evidence unless taken be-

fore a magistrate. Now, I do not think we are in a position to

pass on Mr. Waite's proposal without relation to Judge Crane's,

nor indeed to pass on Mr. Jalte's proposal separately. But it

does seera to me that that problem is a problem that ought to

command our attention. Therefore, the way to act at this stage

is to refer that problem, together with Judge Crane's proposal,

Mr. ,aite's proPosal, and anything else that may be thoUg~ht

about it, to the Reporter for consideration as to whether or

not action with respect to that problem is f easible.

I may say that I do not think there is anything in these

rules thus far adopted that reOll' amotuits to very much in the

way of criminal procedure. But any genuine attack on that

problem would constitute real accomplishment, It seems to me

that we ought to concern ourselves, at least in part, with the

real problems in crininal procodire.

The Chairman. Mr. Dean rade some suggestion in that same

sphere*

Di.x Dean. I think we view it in the same light. I agree

a v c pv t , i ir. "echzler 1a• Id

The Chairman. Do you agree to mr. Weohslers's motion, Mr.

Waite?
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Mr. Vaite. That is a motion I am happy to acOept.

kr. Medalie. What is that motion?

Tae Crairilana. Vie motion is to refer this present motion

of !,r. Iaite'q end the suggetion of Judge Crane, that no con-

fession shall be pennitted in evidence Un-ess tk en before a

magistrate, and Mr. Deant's suggestion --

yr. Dean. Mhat they may not be divorced.

The Chnirrman (continuing). -- to the Reporter for prepara-

tion of a rule.

All those in favor of the motion say Aye; those opposed,

No. The motion is carried.

yr. waite. Before we dop that matter, there is one thing

in addition I should like to bring up for possible reference to

the Reporter in that connection.

6,nder our rules as tUey noW stand, if the defendant chooses

3to waive preliminaifry e xaoilnation., nothing more is done. In the

Code there is a Drovision. i do not myself pretern to be a pro-

ponent of it, and I frankly do not know much about the merits

of it, but I think it is something that might be considered.

It would be Section h10 of the Code, Subsection 2, and it reads

an follows:

"Notwithstanding a waiver of examination by the defen-

dant, the magistrate on his own motion may, or on the demand

of the prosecuting attorney shall, examine the witnesses for

the state and have their testimony reduced to writing or

taken in shorthand by a stenographer and transcribed. After

hearln6 the testimony, if it appears that there is not prob-

able cause to believe the defendant guilty of any offense,

the magistrate shall order that the defendant be dis-
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42 charged."

In other words, it really permits the magistrate to go

ahead aith a prelimirary examination, even though the defendant

chooses to waive. Thnt is Sectiol h0, Subsection °.

The Chnrre';. Piy we row proceed to Rule 51(e)?

VTr. Dean. I think thst is a pretty important rule, and

it would be helpful to have it read.

Mr. Wechsler. Before proceeding to this different matter,

there is one problem, it seems to mo, that is very closely re-

lated to the one we Just discussed and which is not now covered

by rule. It is the questior of the duty to bring an arrested

person before a magistrate. There is no rule on that subject

now.

You recall that we gave some attention to the question

whether we had jurisdiction to formulate a rule on that matter,

the Issue being whether there is let a proceeding within the

meanin& of the enablin&z act and rule. After some considera-

tion of that, I think it is sufficiently arguable that it is

within our jurisdiction, and this court might so hold, to pro-

pose that in the consideration of this other phase of the sub-

ject, a rule on that subject be formulated as well.

Mr. 11oltzoff. I think that arrest is part of the substan-

tive law.

The Chairman. I think it might well be co ered.

Mr. Youngquist. Yes, I think it should.

Mr. Dean. I think that if the court is willing to view it

in that light, that is the answer to it. If we would defend

the court by doing it, we should not do it; but when it is

arbuable, I think there is something to it.
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43 The Chairman. The motion is to refer this subject to the

Rep orter for the preparation of a tentative rule?

Mr. Weohsler. Yes.

The Chairman. All those who are in favor of the motion

will say kye; those opposed, No. The motion is carried.

've will now 6o to Rule 51(e).

Mr. zdobinson. Rule 31(e) follows 51(d), which is "Demurrer

and certain pleas abolished; motions substituted."

I read beginning at line [4.:

"(1) Form and Content. The motion"

Strike out "of defense" because we struck it out in the preced-

ing paragraph --

"-- shall be in writing signed by the defendant or by his

attorney. It shall be verified if it alleges matters as

being in the personal knowledge of the defendant or of his

attorney. It shall specify distinctly the ground of de-

fense or of objection relied on and the court shall hear

no objection other than that stated in the motion. It

shall specify also the order or relief which the court is

requestead o provide, out the court shall make such order

as it corsiders to be Just.'ý

Mr. Holtzoff. I think the clause beginning in line 49

"-- and the court shall hea" no objection other than that

stated in the motion"

is too rigid. In the first place, it is not necessary.

Mr. Medalie. It departs from the normal practice, espec-

ially where you wan:1 to have a full hearing of everything the

parties want to say.

Mr. Robinson. That comes from a proposal that has been
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made or recommended to the advisory committee by one of the

Federal court comuittees, as I recall. That is one source of

it and was placed in here for that reason,.

Mr. Joltzoff. I would rather see it s tricken out in fair-

ness.

MIr. .edalie. I thiak what you have there is this: You

bring the district attorney and the defendant in. The court

hears them. Something calls The court's attention to the situa-

tion, and t. Qo•ot decides rhat it will Lear aniithing that af-

fects tLe substantial ribhtz;I of ih& parties. I think we ought

to a trike it.

Tcr. Robinsoo. 'ay consent, does everybody feel that that

may 6o out?

The Chairman. All right. That will go out by common con-

sent, inlss there is speeific objection.

We will proceed ncw to (2).

'Ar. Dean. I h&ve one other question on this general sub-

ject. We have specified ini 51(d) that certain pleas are

abolished. We said that those particular ploas shall be sub-

stituted by motion. Are there other motions, ov are we re-

stricted to these motions listed above?

!Lr. Dean. Does (a) re •er only to the motions in (d)?

The Chairnel. Oh, no; motions In general, including the

motions vhioh arise frcr the abolition of pleas. Isn't that

the general intent?

Mr. LedaJie. Yes.

Mr. Dean. I hope that is clear.

The Chairman. Now, (2).
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45 Mr. Robinson. "(2) Grounds. The motion --

Strike out "of defense" --

-- may specify one or more of the followin grounds of

defense, but no other legal ground of defense is barred

because it is not enumerated herein: that the written

acocuationw as not prepared# filed, or prosecuted ac-

cording to law; that it does not charge the defendalt

with the commission of an offense -"

The Chairman. And the rest of it.

Mr. YournqUist. What does the word "prosecuted" there

me an?

Mr. Robinson. Followed through after it had been filed in

court. I know that it refers to some distinct possibility

there.

mr. Dean. It might be that it was not prosecuted speedily

under the constitution.

Mr. Robinson. What would be a better word than "prepared"?

Mr. youngquist. Preparation of the docket.

Mr. Medalie. You mean presented to the Grand Jury.

Bx.2 Mr. youngquist. The presence in the Grand Jury room of

any unauthorized persons.

]Vr. Medalie. "Obtained."

Mr. Robinson. I do not like that. We want a better word.

Mr. Medalie. "Presented."

Mr. Robinson. No. The Grand Jury is present. Persons

who should not have been there.

Xr. i loltzoff, I thinn• "Obtained" is all right. The word

"presented" is a little ambiUuOus.

Mr. redalie. All right.
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Mr. Dean#. Why dorn't you say, "evidence before the Grand

Jury was not presented"?

Mr. yourJgquist. Leave it to the Style committee.

The Cbalrllan. All right.

cr. Fobiso~n- 4We say:

"Does not charge the defendant with the commission of

qn offerse; that it misnames the defendant; that it sis-

joins defendants or of fenses; that it contains allegations

which are surplusage or dupliCitous or repugnant" --

'Mr. yoltzoff. I think that "surplusage" is not a ground

of defense.

Mr. Medalie. We do not call it a motion of defense any

more*

Mr. Seth. We leave out "of defense."

Mr. McLellan. Vie again strike out the words "of defense,"

in the second line.

ixr. Robinson. Wie are setting everything clear off the

ground if we strike out everything having to do with 6Tounds

of defense.

Mr. Dean. A moment a go I asked whether (e) applied to all

motions that might be filed during the course of a criminal

proceeding. If it does, (2) should not apply to motions for

criminal defense but should apply to all motions.

Mr. H{oltzoff. Surplusage is not a defense.

Mr. Wechsler. May I ask what the purpose of this enumera-

tion is anyhow? As I wnderstand the object of the proposal, it

is simply to abolish pleas and substitute motions as a form.

There is no purpose to alter the preexisting law as to what is

available under plea of not guilty as distinguished from special
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plea. Under those circumstances, it can all go out. If there

were some purpose to alter the preexisting definitions, then

it would be some point to retain.

Mr. Robinson. This suggestion I was going to make as soon

as I could complete the enumeration, It is up here for your

consideration whether or not the bench and bar -- particularly

tUe bar -- wvill understand just by a motion that each of these

tb.iin s can be raised. If Ahey do, all rightl it saves us that

much v••r •k

lbe Chairman, I think it would be better to put it in a

note.

Žr. Jechsler. l'ay 1 ask, referring to the same line, if

it is the Reporter's judgment that no attention should be

devoted to the preexisting Ia&w, except what is available under

the plea of not guilty, and Nhat requires a formal special plea

or motion? Is it your judgment that the existing law is sound?

That vatever was available under the plea of not guilty should

be taken to be available under that plea? IA-tever heretofore

required the motion or special plea should ncw require motion?

kr. Robinson. That is right; everything comes under

[r. Dean, Je had no grournd of motions, and we add no

ground of motions?

The Chairman. Yes. The question o01 surplusage was never

a matter of defense, was it'

1r. lloltzoff. AdoptinG L1r. lechsler's suggestion, which I

think is sound, they co back to (d), which refers to anything

that could b e raised by a plea in abatement.

The Chairmian. Then, you put a note there that it koes be-



536

48 yond those things.

Mr. youngquist. There is a difference here, in that (d)

refers to a form of plea, whereas (e)2 refers to the objection

raised by that means, so I don't think (1) is a substitute.

Mr. Holtzoff. If we strike out (2) we just leave the

existing law with the change that we raise the point by motion*

whlichwe now raise in one of those other points.

2 Mr. Youngquist. I think it is all right. I was just

pointinfl out the distinction between the two sections.

Mr. Robinson. How should that read?

9r. Dean. If we are Eoing to leave the existing law as it

is now and not change it in any respect, adding or subtraetiM'.ý

I move that (2) go out completely and that the items in there

be listed, since they are in a footnote.

The Chairman. In a footnote only?

Mr. Dean. Yes.

The Chairman. It has been moved and seconded that 51(e) 2

be deleted and the observations made in our discussion be in-

cluded in the footnote to 51(e)l.

All those in favor of the motion say Aye; those opposed,

No. The motion is carried.

Xr. Robinson. (3) becomes (2).

Mir. 7oltzoff. What is a counter motion?

Mr. McLellan. I know one fellow who files them all the

time. I don't see any sense in a counter motion.

The Chairman. Before we go on with that, I have been ad-

vised that our lunch is ready and that we will be served in the

next room.

(At 1:05 o'clock p. m. a recess was taken until 1:30

o'clock p. m. of the same day.)
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Pendell
1

1-14"l-2 A F T E R R C E S5

The recess having expired, the Committee reconvened at

1:35 p.m., and proceeded further as follows:

The Chairman (Arthur T. Vanderbilt). Gentlemen, we will

please come to order.

Mr. Youngquist. Mr. Chairman, may I return to (8) (2)9

The Chairman. Yes, indeed.

Mr. Youngquist. I supported the elimination entirely of

(e) (2), but it occurs to me that we should perhaps somewhere

define the ground that the motion which we nov create is to

cover, and I suggest that the Reporter consider the inclusion in

(d) of rule 51, whereby we abolish the demurrer and allpleas

other than guilty, not guilty, and so forth, and substitute for

the motion, and to incorporate in that section in some form of

statement the particular kind of defenses. that the motions will

cover, so that he who reads the rules may know what we are trying

to accomplish.

The Chairman. Wasn't that about the sense of what we did,

which was to provide in a note for (e) (1), stating what these

various ones were, with the thought that if we have perhaps

missed one, the fact that it was in the note would not weigh

against us?

Mr. Youngquist. We have a general statement of (d), no'w,

in the abolishing of pleas--any plea other than a plea of not

guilty, and so forth.

Mr. Eoltzoff. Well, don't we in effect provide that any

point that was previously raised by a demurrer, plea in abate-

ment, and so forth, shall now be raised by motion? Isn't that

a specific indication, so far as the rules are concerned? and
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2

then the notes vill make the explanation.

Mr. Youngquist. All ve say nov is that demurrers and all

pleas, except the three that are permitted, are abolished.

Mr. Holtzoff. No, but look at line 37 on page 2 of this

rule.

Mr. Youngquist. Line 37? Yes, that is the one I am read-

ing. I am reading line 36.

Mr. Holtzoff. Doesn't that cover your point?

"All matters, heretofore , 'aiSOeJ by demurrer, by

motion to quash or-to dismiss the indictment or information,

by plea in abatement, by special plea in bar or by any plea

other than the plea of not guilty, shall hereafter be as-

serted by a motion* * *"

Mr. Youngqquist. Wait a minute.

Mr. Holtzoff. You haven't got the same page, have you?

Mr. Youngqui a t. Page 2.

Mr. Holtzoff. Oh, yes.

Mr. Youngquist. I hadn't quite come to 37.

Mr. Holtzoff. Well, that sentence beginning on line 37P I

think covers your point.

Mr. Youngquist. Yes, but how does that read, nov? I have

that stricken out.

Mr. Holtzoff. No, that reads, nov-

"All matters heretofore raised by demurrer, by motion

to quash or to dismiss the Indictment or information, by

plaa in abatement, by special plea in bar or by any plea

other than the plea of not guilty, shall hereafter be

asserted by motion."

The Chairman. And striking the rest?
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Mr. HoltZOff. No, we struck out only lines 41 and 42.

Mr. Youngquist. I think ve revised that, at Mr. Dean's

suggestion.

Mr. Dean. All I was anxious was to make it clear that all

other motions vere abolished.

Mr. Holtzoff. We didn't make any further changes on that.

Mr. Robinson. Let me state what one part of the point I

think is, that Mr. Youngquist is getting at. It is this: We

are providing that the defendant shall do one of two things,

as I see it. He may either plead one of these three pleas that

we have now made possible, guilty, not guilty, or nolo contendre,

or he may file a motion, otherwise nameless--just a motion--

which would set up any other defense Vhich he has.

Now, in order to show what that motion would include, I

have tried to enumerate in 51 (d) and 51 (e) (2) what would be

involved or what might be raised by the motion.

NoV, as we went out of the room for lunch, Mr. Dean and Mr.

Wechsler said to me, "What do you propose to leave under the plea

of not guilty?" Well now of course that is a subject I have

tried not to get into, because it is terrifically indefinite

and rather antiquated. I have before me Blackstone, here,

IV Blackstone 332, in which he goes into what a defendant may do,

and under the general issue on plea of not guilty he may do

just about everything, really. There may be a plea to the

jurisdiction, there may be a demurrer to the indictment, there

may be a plea in abatement, special pleas in bar--all of them

are of very limited application--and then under the plea of not

guilty, as Blackstone lays it down, a defendant can raise just

about anything, including a good many of the points that we
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wanted to raise under our motion.

Mr. Glueck. For instance?

Mr. Robinson. Parlon re just a second. Therefore, it

seems to me it would be impossible to enumerate what can be

pleaded under not guilty, under this revised rule we are trying

to set up, and also to fail to enumerate what defenses may be

raised under a motion and yet be specific in drawing a line

between what a defendant may raise by a plea of not guilty or

by this general motion.

Now if you-are going t strike out enumeratiOnS under the

general motion, you have got to enumerate under not guilty what

is going to be included under it. That is part of the diffi-

culty.-

Mr. Wechsler. jim, let me ask you this: There are some

things which are defenses which under present federal practice

you can raise by special plea if you want to.

Mr. Robinson. Certainly--demurrer.

Mr. Wechsler. You can raise them by motion if you want to.

Mr. Robinson. Right.

Mr. Wechsler. Or on the other hand you can wait until the

trial and raise them there. Now, is that option preserved to

counsel for the defense under this rule?

Mr. Robinson. As I understandy
6 Ir•queati~n' you are just

asking virtually what I was trying to explain. I do not believe

that your question could be answered Yes or No, because to begin

with your question is rested on a very indefinite line.

Mr. Wechsler. Jim, I can make it just as precise as a

razor blade.

Mr. Robinson. You can't do it, because under the present
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practice it is absolutely undetermined what can be raised, in

certain districts at any rate, on, say, demurrer.

Mr. Wechsler. Yes.

Mr. Robinson. Or certain pleas in abatement or pleas to

the jurisdictions or whatever pleas may be drawn. In some

places, in order to make an answer to an indictment, to raise a

defense against an indictment, the defense counsel will file

both a demurrer--

Mr. Wechsler. -- and a motion to quash.

Mr. Robinson. -- and a motion to quash. Those two, in

several districts, are filed because they cannot be sure which

is needed.

Mr. Wechsler. I understand that. I will put my question

again, and I think it is precise. Do you mean to alter the

existing lav as to what must be raised in advance of trial by

some form of special pleading or motion as distinguished from

what the defendant at his option can raise at the trial after a

plea of not guilty? Now, if you do not mean to alter the law

on that point--if you mean to let it stand so that where under

the authorities a defendant could in advance of trial raise

double jeopardy by plea--didn't have to, but could--then under

this procedure he can make a motion in advance of trial--

doesn't have to but may--if that is what you want to do, then I

am not certain that your language on line 40 accomplishes that

purpose*

Mr. Robinson. You can stop there. yes, you can stop

there, because I think that what we want to do is just what the

majority of the committee wants to do--is to compel the defendant

to raise it by this motion.
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Mr. Holtzoff. That is not the way I construe the rules.

Mr. Wechsler. That is just what I want to get at, Jim.

Now, if that is so, you have got a very real problem.

Mr. Robinson. This is good.

Mr. Holtzoff. I construe the rule as we have adopted it

as merely substituting a mot-ion for pleas in abatement, demurrers,

and so forth, but not making any other change.

Mr. Wechsler. That is not the Reporter's interpretation

as just given.

Mr. Robinson. You do not have to take my interpretation.

Mr. Wechsler. I say, that is not the Reporter's interpre-

tation as just given.

Mr. Holtzoff. No, that doesn't seem to be his interpre-

tation.

Mr. Robinson. It is our task here to see Vhat interpre-

tation we should take, and whatever one we wish to take is the

one that will be the simplest way around.

Mr. Wechsler. Right. Now, in order to bring the matter to

a head, I move the language be in such form that the option of

defense to raise the matter in advance of trial or to wait for

the trial, the option that exists under present law, be retained.

Mr. Holtsoff. I second the motion.

Mr. Robinson. Now, do you think you can deal with that

before you get to these matters of notice, insanity, and alibi--

those matters we are going to require?

Mr. Wechsler. Except any specific modifications later made.

Mr. Robinson. Don't you think it would be well just to

complete this consideration of rule 51?

Mr. Wechsler. I do not press for the order.

M
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Mr. Robinson. And then consider the whole thing as the

problem that I have tried to put before you?

The Chairman. We will hold it in abeyance, then.

Mr. Wechsler. Certainly.

The Chairman. All right. Will you remind me of it, if I

overlook it?

Mr. Robinson. Line 68. Mr. Medalie was objecting to the

word "counter", which therefore may go out, and maybe the rest

of it is unnecessary, "motions by Government".

Mr. Holtzoff. I move to strike it.

Mr. Robinson. Just a minute, let's see what Mr. Medalie

wishes.

Mr. Medalie. I do not think we need it. I was going to

ask you what you thought ought to come in under "Counter motions

by Government".

Mr. Robinson. Well, since we are setting up what, to many

at least, will be a very novel method of handling a criminal

defense, the idea was we might say, or expressly state what I

suppose would be obvious, at least, to us, in this consideration

now, that the Government in turn may, instead of, say, demurring,

to a motion, may itself then file a motion.

Mr. Medalie. You mean if I file a motion--

The Chairman. Or counter affidavits?

Mr. Robinson. or a counter affidavit.

Mr. Medalie. Well, that isn't a motion.

Mr. Dean. That is not a motion.

Mr. Robinson. Well, all right, add it.

Mr. Medalie. Because under established practice, as re-

quired by the rules, whenever one party files an affidavit, the
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other may ansver by affidavit or any other form to vhich it is

susceptible.

Mr. Holtzoff. Or if you are just raising a question of

lay, you go up and argue, and maybe you do not file anything.

The Chairman. Should not the right to file counter affi-

davits be included as part of it?

Mr. Holtzoff. I think it is so obvious.

Mr. Robinson. That is just a question, whether it is

obvious to others.

Mr. Holtzoff. Well, in my opinion it is, and I move--did

you move to strike this out?

Mr. Medalie. No, I would not.

Mr. Robinson. Oh, you do not need a motion. We won't

argue about it. If you do not vant it, It will go out.

Mr. Medalie. If you think there is any doubt on this sub-

ject as to whether the Government has the power or has the right

to file affidavits or submit other proof, put it in.

Mr. McLellan. Where is the provision for affidavits in

support of the motion?

Mr. Dean. There isn't any so far, unless it comes later.

Mr. Robinson. Oh, yes--the verification.

Mr. Medalie. That again depends upon the form in which you

move. Nov we are accustomed in our district, and also in the

New York practice, when drawing up a paper, a notice of motion,

to have it signed by the attorney, stating he will move for

certain relief at a certain time and place, and he signs his

name, and it is addressed to his opponent. Then that notice of

motion also makes specific reference to what it is based on,

informing you that he has, we will say, objection to the indictment
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verified Kay 1, and go on and so forth.

Mr. McLellan. I haven't got an answer to the question as

to where there is a provision for affidavits in support of

motions.

mr. seasongood. Line 6, "shall be verified".

Mr. McLellan. That is only where the matters of fact are

within the knovledge of the defendant.

Mr. Seasongoed. That is true.

Mr. Holtsoff. I think today they do not use that on

motions quite to the same extent as they use it in New York.

In New York, nobody makes a motion without attaching an affi-

davit to it, except in exceptional circumstances, but the op-

posite is the practice in many districts.

Mr. Wechsler. May I ask a related question?

Mr. Robinson. CertainlY, certainly. I don't guarantee I

can answer it.

Mr. Wechsler. Suppose under the practice a defendant makes

a motion for acquittal, on the ground of immunity, and in support

of the motion sets forth the facts which defendant believes

establish immunity. Now, that raises an issue of fact of the

sort previously raised by special plea--that previously could be

raised by special plea.

Now, the Government denies those facts, and thus an issue

of fact is created. Must the Government file a counter motion,

nov, which consists of denials? Is that what is substituted

for the replication?

Mr. Robinson. To begin with, Herbert, I don't understand

that your motion would be a motion for acquittal.
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Mr. Wechsler. What would It be?

Mr. Robinson. I was just starting to say, it would seem

to me that we want that taken care of; whether that is something

we can attain or not is another question, by dismissing the

indictment, dropping it, letting the matter be brought in be-

fore trial by motion to acquit. I assume you mean at trial?

Mr. Wechsler. Oh, no, no; in advance of trial.

Mr. Robinson. Motion to acquit, in advance of trial?

How can you have a motion to acquit in advance of trial?

Mr. Medalie. To dismisS.

Mr. Dession. To dismiss the indictment or quash it.

Mr. Wechsler. Motion to dismiss, or to quash.

Mr. Robinson. Yes.

Mr. Wechsler. I am simply seeking the equivalent of the

old verbiage, that is all, under this procedure. Under the

practice, you could raise the question of immunity in advance.

You get a trial on an issue of fact. If you prevail, whatever

you called the defendant's status, he is acquitted of the charge.

Now, I want to know what happens if an affirmative defense of

that sort is raised. Is there a counter plea, or an answering

plea, or a motion by the Government, creating an issue? Are

we going to call that a "counter motion"?

Mr. Holtzoff. Well, paragraph 4 answers that.

Mr. Robinson. I was just trying to say that, Alex. My

answer would be, paragraph (4), Herbert, but have you read

that, to consider whether that meets your question, or how it

can be made to answer your question?

Mr. Wechsler. Certainly, but the error of paragraph (•),

if I may say so, is that it presupposes the creation of an
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issue of fact by an affirmative defense, by two moves, alone--

by the indictment, and by the motion. If that is what is in-

tended--that is to say, if there is to be no ansvering plea by

the Government when an affirmative defense is raised-then I

simply want to know it. If on the other hand it is contemplated

that the Government Vill nOv make some other move to make an

issue, or that the plea or that the motion will stand granted

on confession if the Government does nothing else, then again

it seems to me we ought to make it clear.

Mr. Robinson. Oh, I can see, noV. The Government has

filed an indictment, now, or its information?

Mr. Wechsler. Rijt.

Mr. Robinson. That is, a charge against the defendant?

Mr. Wechsler. Right.

Mr. Robinson. Here comes a defendant and files a motion

in which he sets up immunity, as you suggest?

Mr. Wechsler. Right.

Mr. Robinson. Isn't that an issue?

Mr. Wechsler. It is an issue, if the Government denies

the facts oonstitutilng the basis for the claim.

Mr. youngquist. I would like to say that I think, on the

motion presented and on the facts presented in support of it,

that it mubt determine whether immunity exists.

Mr. Dean. Isn't it conceivable though on a collateral

question of that kind, that the Government will wish to file a

response to it?

Mr. youngquist. Oh, yes; yes, indeed. I bad assumed that

that would relate only to facts, however, and that it would be

in the form of a responsive affidavit, the filing of which I had
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assumed vould be permitted as a matter of course, without &

rule.

Mr. Holtzoff. It has been abolished.

Mr. McLellan. Well, you have a rule on it; as Mr. Tolman

has already pointed out, (8) (d) covers that.

Mr. youngquist. (8) (d)?

Mr. McLellan. It provides for the service of opposing

affidavits not later than one day before the hearing.

Mr. youngquist. Then we have taken care of that?

Mr. McLellan. I should not have knovw it if Mr. Tolman

had not told me.

The Chairman. Now, what have we done with 51 (c) and 51

(e) and 51 (e) (3)?

Mr. Robinson. If I may make a suggestion on this, Mr.

Chairman.. I think our problem here is a unit problem to the ex-

tent that we try to take it up as such rather than piecemeal.

The Chairman. All right. Suppose you run over all of

them. Suppose you outline the whole thing from here on.

Mr. Robinson. At least, until you see some reason for

changing that procedure.

The Chairman. We 'ill follov through. That is correct.

Mr. Robinson. Now, as I take it, lines 68-71 are designed

to meet the point at least in part that Mr. Wechsler mentioned.

If the Government did wish to file some additional motion or

supplementary memorandum or something of that kind, this would

expressly provide for that. Now, if we strike that out, our

problem still is to provide for the point Mr. Wechsler raises,

I think, on that particular point.

Mr. McLellan. Why not by affidavit?
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Mr. Robinson. By affidavit?

Mr. Youngquist. Isn't that taken care of by (8) (d)?

Mr. Dean. (8) (d).

Mr. Robinson. All right. You think the filing of an affi-

davit under (8) (d) is sufficient?

Mr. Youngquist. Yes.

Mr. Wechl1er. Suppose the motion is insufficient in law,

which sets forth the claim of immunity, and is insufficient on

its face; would that be handled by affidavit?

Mr. Holtzoff. I think you can argue that as a question of

law, just as, under the civil rules, you no longer are required

to reply to an affirmative defense, but you can raise all these

questions on the argument.

Mr. Medalie. You knol it is not all quite so simple as

this. As Mr. Youngquist pointed out, defendant moves to dismiss

the indictment on the ground of immunity, and he sets forth that

he appeared before the grand jury and was questioned and thereby

obtained immunity, in that class of cases where, when they are

questioned, unless they waive that right, they obtain immunity.

Now, he said something about a grand jury proceeding.

The case cannot be determined simply on his representation$

version, or belief as to the meaning of what happened before the

grand jury or the questions that were asked him. He may have

omitted some. Well, the district attorney then would have one

of two remedies. The court certainly is not bound to accept

what the defendant says. Even if the District Attorney said

nothing, the court ought to make an inquiry, in any event.

The district attorney's opposition may be nothing more than

a request that if there is a stenographer in the grand jury he
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be heard, or the transcript be taken, or that the grand jurors

be heard. Now, he may ask the court to baie a jury trial. In

other words, he may put in nothing but a denial, without having

much formality to it, and without giving all of the details.

There are cases vhich a court cannot decide on affidavits.

It is sufficient toLndicate generally that the court cannot

decide that on affidavit, and for that reason I assume that you

have preserved the right of trial by jury in matters which

formerly could be raised by plea in bar or by plea in abatement,

where the jury trial was appropriate.

M•. Robinson. That is provided.

Mr. Medalie. Now, in other words, you do not need a

counter motion.

Mr. Robinson. No.

Mr. Nedalis. Any pieOe of paper that shows what you want,

with that affidavit verified or not depending on the local

practice. In other words, the motion is answered in whatever

way the opposition to the motion cares to answer it, in accord-

ance with the existing local practices which we do not and

should not regulate.

Mr. Robinson. And which in turn tends to show that the

Committee was clearly right in striking out (3), lines 68-72--

the effect of what you said.

Mr. Youngquist. Mr. Chairman, I was recalling the practice

in our State, and Mr. Tolman calls attention to rule 43 (e) of

the civil rules with respect to motions, which reads thus:

"When a motion is based on facts not appearing of

record the court may hear the matt8r on affidavits pre-

sented by the respective parties, but the court imat direct
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that the matter be heard wholly or partly on oral testimony or

on deposition$ 0"

I wonder if it might not be advisable in this rule relating

to motions to insert a provision of that sort. That vould

clear up some of the questions that have been raised by the

members of the Committee. That would not, however, preclude

the trial by Jury of issues of the kind that Mr. Medalie sug-

gests.

Mr. Longsdorf. Mr. Chairman, might I suggest a re-vording

of that rule 51 (e) (3)?

The Chairman. All right.

Mr. Longsdorf. To read like this. Instead of "counter

motions by oovernment, "opposition by Government". Then con-

tinue i

"Counsel for the Government may file or make oppos-

ition to the motion of defense; if the opposition contains

allegations of fact, it shall be verified."

Mr. XoltZOff. I do not think that the United States

Attorney ought to be required to verify by oath a pleading of

that kind.

Mr. Longsdorf. That should stay out, too.

Mr. Medalie. He should not verify what by oath?

Mr. youngquist. Verify what?

Mr. Medali. What should he be eOcused from verifying?

Mr. noltzoff. Mr. Longsdorf suggests a pleading verified

by the Government, setting forth matters that should be verified

by oath.

Mr. youngquist. Why not?

Kr. Medalie. He was not referring to pleadings.
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Mr. youngqulst. Any facts presented to the court in a

situation of that kind should be verified.

Kr. NOedlie. SurelY, they should be verified,

Mr. Uoltsoff. No, because if there is a hearing on the

issue$, you present the evidence at the hearing. Why should the

United States attorney have to swear to his reply?

Kr. Medalie. Voel, if he files a reply that contains a

statement of fact, he ought to swear to it the same as the rest

of us do.

x!. Robinson. That was the idea, Mr. RoltsOff, because

you see we require the defendant to verify in a similar situ-

ation, so why not require the United states attorney to verify?

Mr. Holtzoff. well, we don't.

The Chairman. Gentlemen, I am vondering if we won't get

through faster if we gO through this vhole batch of "motions".

we are taking it up piecemeal again and we are not getting

along very fast. suppose the Committee hear the Reporter on

the whole of the "motions", and make note of your comments, but

reserve them to the end.

le reminds me that the rule as prepared was 
prepared as

the result of our discussions in September, and apparently 
'w

are back-tracking on it.

All right, go ahead, rI. Reporter.

Kr. Robinson. (reading)

"(4) gearing or trial. The oourt shall hear a motion"

strike out "of defense", becaus 'we have decided to get along

without that, and without your right.

"--in 'which the issue is an issue of law immediately

upon Its being made, unless, upon request of counsel for
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the goverriment or for good cause shown, the court postpones

the hearing. If the motiorn"-

strike Out 'of defense".

_."raiSOs an issue of faot, a jury may be had upon

request of the defendant or of the government or upon the

courtis own motion.
"(5) "--"

Mr. Medalie. You did not want us to stop you there?

Kr. Robinson. No, just make a check, draw a little "tomb-

atone", JRndI mark it.

The Chairman. Go ahead.

Mr. Robinson. (reading)

"(5) The order or other action on a motion by the

court. if a motion"--

strike out "of defense".

"--is based on an alleged defect in the written accus-

ation vhich can be cured by amendment which it is within

the power of the court to make, the court shall order the

amendment to be made and shall overrule the motion."

By way of explanation, that is misjoinder and other similar

matters, John, which you have listed in the American Law Insti-

tute Code.

Mr. Wechsler. Yes.

r,. Robinson. 84:

"If the hearing is by the court and the otio e is sus-

tained the court shall make such orders as it considers to

be Just."

Nov, those last four lines or last five lines are sketchy,

because I am ranting you to help fill in the proOedure, what
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should folloe if the court does sustain the motion, Or if it

does not.

86: "If the motion is tried before a Jury, the court like-

Vise shall make such order as it considers to be just

either dispOsing of the accusation or bringing the case to

trial. "

Then that brings us to the matter of mattsrs bhich may

be pleaded in advance, and then Ve close this rule, because as

you rill recall your outline required getting our chapter head-

ing here- "Arraignment and other proceedings preparatory to

trial, Plea s, motions, and notices."

The effort nov has been to take up each one of those

things in order, the pleas, the motions, and noV the notices.

"Insanity- i

This is section 235 of the American La* Institute Code.

Xr. Medalie. 14ay I suggest--

)Jr. Robinson. Yes, sir.

Mr. Kedalie. --that in dealing Vith insanity, alibi, and

so forth, Ve can leave that as a seBp*rte subject, and even two,

and consider the rest of our section vithout having to go over

that.Mr. Robinson, I think you are right on that, George.

The Chairman. All right, let us go back.

Mr. Robinson. But just remember ve do have these pro-

visions for defenses vhich Vw Vish to have raised by notice in

advance of trial.

Mr. Medalie. A "notice" is one thing, a "motion" is anothe
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Mr. Robinson. Exactly.

The Chairman. Now, we are talking about motions, sections

(3), and (5).

Mr. Medalie. Now, I understood that section (4), without

vritiig language in 
therel .- it would take too much time for us

to write what we vant to say--that provisions shall be made by

subdivision (3) for the filing of proof or the setting forth of

the claim by the Government in ansver to those motions.

Mr. Robinson. Yes, sir.

Mr. Holtzoff. I would like to ask you this: In the civil

rules, if the defendant pleads an affirmative defense, no reply

is required, as it is under the New York civil code. Do we

want- -

Mr. Medalie. (interposing) None is required under the New

York civil code.

Mr. Robinson. Thatis right.

Mr. Medalie. You file a reply only to a counter-claim and

to other matters that are affirmative--affirmative 
defenses.

Only on motions for special hearings.

Mr. HoltSoff. I stand corrected. Now, I wonder whether

we ought to make the criminal procedure on this point more and

more complicated than the civil procedure. Should we require

the United States attorney to file any document in response to

a motion for example raising the former jeopardy or immunity?

Mr. Kedalie. It is not suggest*d that he is to be required

to. Re is given the right to do it.

Mr. Holtzoff. Oh, well, that is all right.

Mr. Medalle. ]e is not required to do anything.

Mr. Youngquist. I think all we need is a provision giving
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the right to file counter affidavits.

Mr. Medalie. I once made a motion to dismiss an indict-

meat, in the County Court of Richmond, which was at Staten

Island, on the ground that the term of the court had expired,

where the grand Jury was still sitting, before whom the alleged

perjury was committed, and I made the motion. The Attorney

General came in and said, "That's right" Out it vent. There was

nothing for him to submit. We don't require anybody to submit

anything, but if he has anything to submit, then he submits it.

Mr. Holtzoff- No, but I am trying to say this--that if he

is going to deny the allegations in the motion, he should not be

required as the basis for his denial to file a pleading.

Mr. Medalie. If he doesn't file a pleading, hol in the

world is he going to know whether the attorney and his witnesses

and the affidavits and so forth have correctly informed the

court or have correctly conceived the facts?

Mr. Holtzoff. eil, nhow do you know in the civil ease

whether the plaintiff admits the averment of affirmative facts?

Mr. Medalie. Those are pleadings. That is another thing.

That is what you were telling me.

Mr. Waite. I think the matter is 43 (e) of the civil

rules, isn't it?

Mr. Roltzoff. Isn't it when any matter comes up on motion,

permitting Supporting affidavits, there may be counter affidavits"

Mr. Medalie. yes.

Mr. youngquist. And the court could take oral testimony

if he liked. It seems to me that is all we need, for the purpose

of what is now (3) here, don't you think so, George?

Mr. Medalie. These are not pleadings, that is.
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Mr. HoltzOff. I agree with that.

The Chairman. Is it your motion, then, that Ve substitute

for this rule (e) (3) something comparable to the language of

civil rule 43 (e)?

Mr. youngquist. I so move.

Mr. vechsler. I support it.

The Chairman. All those in favor say aye--

Mr. Longsdorf (interposing). There is a question about

that, Mr. Chairman. Ar@ we going to abolish the right of Jury

trial on special pleas in bar?

Mr. Medalie- No, that is the next section.

Mr. Longsdorf- I just wanted to know if we were.

Mr. Dean. I would like to suggest that in framing that

provisions, whether by using the exact language of civil rule 43

or not, that we might consider the use of the phrase "response

to the motion".

Mr. Medalie. Tes.

Mr. Dean. I think it would cover any motion that you want-

ed to accompany with affidavits-

The Chairman. I did not call for the No's on that motion,

yet. Those opposed, No. The motion is carried*

(The motion was duly AGREXD TO.)

Mr. Medalie. I would like to make another suggestion.

(3) doesn't belong here, does it? Doesn't it belong in the same

place as (1)?

Mr. Robinson. The effort was, you see, to follow along with

the following procedure as far as possible.

Mr. Medalie. That is not very important.

Mr. Holtsoff. Leave that to the committee on style.
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MN. Medslie. Is it nev, there?

Mr. Dean. I vould like to make a suggestion that (8) (d)

is certainly not satisfactory to cover it.

Mr. Youngqulst. No.

Mr. Dean. Because it comes under an early rule dealing

vith time computations alone.

Mr. Youngquist. That is right.

Mr. GlueCk. And it is only incidental.

The Chairman. That is another question for the committee

on style.

Nov we go on to 1).

Mr. Medalie. Aren't you necessarily saying that the court

shall pass on the questions of lay raised by the motion, im-

mediately, or later? That is exactly vhat the court always does.

Mr. Dean. I do not think you need it.

Mr. Robinson. Aes, the issue is "immediately".

Mr. Medalie. I think ye are doing a lot of pious things

here that are meaningless. Uither the court will hear it

immediately, if he is an expeditious Judge, or put it off, if

he feels it is too much for him, and send it to another Judge.

Mr. Robinson. After all, George, piety has its place,

sometimes.

Mr. Medalie. Well, ve are accomplishing nothing. lvery

Judge knows he ought to hear a motion immediately. If he

doesn't, he has either got a good reason for it or he is not

attending to business. Are ye going to put in here that every

Judge shall attend to his business? That is vhat in effect ye

are saying.

Mr. Dean. I think ye should strike the first sentence.
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Mr. Holtzoff. I think we should strike the first sentence.

Mr. Robinson. Do you think this would be understood that

this does not change the present procedure by which, when a

demurrer is filed, the court says, "Well, we will hear your

argument next week--or 10 days--or on a certain day"?

Mr. Medalie. That depends on local practice.

Mr. Robinson. This, again, is brought in from the recom-

mendation of a district court committee.

Mr. Medalie. What district is that?

Mr. Robinson. That does not make it sacrosanct or anything

like that.

Mr. Medalie. No.

Mr. Robinson. But I just wanted you to know it has been

thought out by lawyers out in the districts, and they felt there

is too much delay now--contrary to your "pious" assumption,

perhaps, or optimistic assumption,--and for that reason they

wanted the word put in here requiring that "immediately" some-

thing be done.

Mr. Medalie. You mean my assumption with respect to piety.

Mr. Robinson. All right.

Mr. Waite. It is another illustration of the thing called

"propaganda" that they are using, isn't it? Again, I think it

is good propaganda.

Mr. Robinson. "Emphasis", I believe the chairman said.

Mr. Medalie. I do not think we ought to have anything in

here that is really futile and is not a rule.

Mr. Holtzoff. I move we strike out the first sentence.

Mr. MeLellan. Second the motion.

The Chairman. Any remarks? -- It is passed, with two
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votes in the negative.

(The motion was duly AGREE) TO.)

Mr. Medalie. The second sentence, Mr. Chairman, was de-

signed to meet a situation to which Mr. Robinson referred and

to which Mr. Wechsler referred. That is, that there exists

today a right of trial by jury of an issue raised for example

by pleas in bar, and it is not our intention, and we would not

succeed if we attempted, to take avay the right of trial by

jury, and the purpose of this provision is to see to it that if

either the judge or the district attorney or the defendant

wants a trial by jury he shall have it.

Mr. Youngquist. George, should hovever that not be limited

to the cases where the defendant is now entitled to a trial by

jury? Under the language of this sentence it applies to every

motion.

Mr. Dean. And should we not specify?

Mr. Medalie. I think that is in any motion, civil or

criminal, where there is no constitutional right.to trial by

jury, the judge can if he chooses to, try an issue of fact by

a jury to advise him, so that he can get the angle of the common

man on the state of facts as represented by the evidence.

Mr. Youngquist. Surely.

Mr. Nedalie. No'w, you do not need to make provision for

that, at all. Judges have that pover. Now, the one thing we

want to make sure of is that we have not attempted by these rules

to abrogate the existing right, and that is all we need to put

into the rules.

Nov, what we are putting in, if this has the broad meaning,

as it undoubtedly has, is the provision that on all motions the
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court has the power if it chooses to try all or any issues of

fact, all or any part of the issues of fact on the motion, by

trial to a jury, and using, of course, necessarily, accepting or

rejecting the jury's verdict. I think It is unnecessary.

Mr. Waite. I would like to ask a question apropos of that

statement. Suppose the defendant moves to dismiss on the ground

that there was no evidence whatsoever before the grand jury on

which to support the indictment? That is a question of fact,

obviously, but it is not a question of fact on which he has an

existing right to jury trial, whether there was or was not

evidence before the grand jury.

Mr. Medalie. Or any right.

Mr. Waite. If I understand this last sentence correctly

it gives him a right to a jury trial on such an issue of fact

as that, and I think that would be a great mistake.

Mr. Medalie. I am sorry, Mr. Waite, that you chose that

example, because I do not believe that a defendant has any

right to make a motion on the basis of the grand jury evidence.

Mr. Waite. Well, he has made it, in New York, and got

away with it.

Mr. Kedalie. Oh, well, in New York they are made because

of a very peculiar situation. Our Code of Criminal Procedure

expressly forbids the inspection of grand jury minutes, so the

courts worked out this doctrine--no man may be indicted except

on evidence--this is his constitutional right--except on evidence

which the grand jury actually received.

If he can circumstantially show that the grand jury did

not have such evidence, as for example the affidavits of the

vitnesses who appeared before the grand jury, then the court
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may order an inspection of the grand Jury minutes to determine

whether he was iniicted on insufficient evidence, and though

prohibited by the Code of Criminal Procedure, they claim that

to that extent the provision of the code is void, because it

takes svay from him a remedy for enforcing a constitutional

right to be indicted by a grand jury.

Mr. Waite. That really does not ansver my question.

Mr. Medalie. But that is a peculiar situation In New York.

Does it exist anywhere else?

Mr. Waite. Yes, in various States it has been set up.

Mr. Medalie. Now, come to your point.

Mr. Waite. And the point I want to raise Is this--That

would be a question of fact that he has raised by his motion to

dismiss. I think it would be a great mistake, I think we all

agree on that, to give him a right to jury trial on that point.

Mr. Youngquist. Yes.

Mr. Medalie. Yes.

Fir. Waite. If I understand this sentence correctly it does

give him a right to trial by jury.

Mr. Holtzoff. I do not think that ground arises in the

federal practice.

Mr. Youngquist. Take any other ground.

Mr. Medalie. Let us assume it is a ground in connection

with a motion as Mr. Waite indicates, where the right to trial

by jury is not nov guaranteed. WI. Waite says that he does not

want the defendant to have a jury as of right to pass on that

issue of fact, and I agree with him completely.

Mr. Roltzoff. This is not a trial as of right.

Mr. Dean. This gives it to him if he asks for it.
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Mr. Medalie. It does?

Mr. Youngquist. If he asks for it, he gets it as a right.

Mr. Glueck. It may be had upon his motion.

Mr. Holtsoff. It ought to be modified.

Mr. Medalte. Well, to bring this to a head, Mr. Chairman,

I move that the only provision with respect to juries, in sub-

division (4), be one that applies only to those cases where a

defendant is now entitled by plea in bar or in abatement to a

trial by jury.

Mr. Youngquist. Second the motion.

Mr. Medalie. Ard that he may have it, on his request, on

the request of the district attorney, or by order of the judge.

Mr.' Youngquist. Second the motion.

The Chairman. Is there any discussion?

Mr. Dean. I wish we could formulate the instances. This

is not going to be of much help to the practitioner. When he

gets through, he has got to go back all through it.

Mr. Medalie. The practitioner has got to know a little law.

Mr. Dean. I knov, but the very question we have been

talking about is not so well settled as you suggest, if I may

suggest it. In some jurisdictions in the federal courts you

can go in and wake a plea in abatement based on the fact that

there was no competent evidence before the grand jury, and if

you know that one witness went in there and only one, and that

he could not have given competent evidence, you can have a

trial on that issue of fact. I had one last summer out in

St. Louis and it lasted a week.

Mr. Youngquist. As a right?

Mr. Medelle. He is not guaranteed that, either. The
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Constitution guarantees no such trial as that.

Mr. Youugquist. No.

Mr. Dean. Granted; but can we specify the ones where he

does and where he does not have the right?

Mr. Medalie. No. T think it is enough if we wish to let

the court decide on the question of what the constitutional

guarantee is, by saying-

"In- those cases where by a plea other than a plea of

guilty he is entitled to a trial by jury on the issues so

raised he shall have that right"

Then what you have left is a question of constitutional law,

and we ought not to write constitutional law into rules of

practice.

Mr. Dean. The difficulty in specifying those cases is that

we might go over the line into something where there is a

guarantee.

Mr. Youngquist. Yes.

Mr. Dean. And we are not sure of the guarantee.

Mr. Medalie. Or give it where there isn't one?

Mr. Dean. Or give it where there isn't one.

Pr. Medelie. Yes. I think we are safer to let it stay

just where it is guaranteed by the Constitution.

Mr. Dean. All right.

Mr. Holtzoff. The same way, under the civil rule.

Mr. Medalie. I think my motinn is understood.

The Chairman. The motion is pending.

(The motion was duly AGREED TO.)

Mv. Medalie. And that is to be redrafted?

The Chairman. Yes, to be redrafted.
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That brings us to sectiDn (5).

Mr. Wecheler. May I ask a question on the last motion, Mr.

Chairman?

The Chairman. Surely.

Mr. Wechsler. Does that mean that the court is without

power to try the issue before a jury in eases where there is

no constitutional right to jury trial?

Mr. Medalie. My answer is that that is still a matter for

the court itself to decide for its own convenience as it may.

Mr. Wechsler. Yes. I just wanted to be sure that was the

view.

Mr. Dean. It may.

Mr. Wechsler. It may?

Mr. Medalie. You do not need to say anything about it.

It has that power at any time.

Mr. Glueck. The verdict, however, would be merely advisory.

Mr. Medalie. May I give an instance like this. A man has

been served with a subpoena, or it is claimed he has been. A

motion to punish for contempt is filed, and he claims he was not

served with the subpoena. The court could if he wanted to have

a jury trial on it, but neither party is entitled to such a

jury trial.

Mr. Wechsler. May I say one further thing on this reso-

lution, Mr. Chairman? I am not sure this is a real difficulty,

but it may be worth looking into. There may be some instances

under the existing practice where precisely the same point can

be raised in the defendant's discretion on motion or by plea--

by special plea in bar. If raised on motion, under the existing

practice, there would be no right to a jury trial.



567

30

1r. Medalle. That is right.

Kr. Wechsler* If raised by plea, under the existing prac-

tic$, there vould be a right to jury trial.

jar. Kedalie. That is correct, I think.

1r. Wechsler. Novo if that is a correct statement of the

law, think of the dilemma the court and counsel are in in de-

ciding whether or not vhen raised by motion under this procedure

there is a constitutional right 
to jury trial.

Mr. Kedalie. I do not think that that can arise, because

we have taken away from the defendant the right by plea to get

a jury trial, so we preserve to him the right to get that same

jury trial where he asks for the same relief by motion.

Now, he can decide for himself, as he does now. If he

does not want a Jury trial, he makes a motion; if he does want

a Jury trial, he files a plea. We we have it now, he makes a

motion and then requests a trial by jury, if he wants one, so

we have fully preserved all the rights and the choices.

Mr. Wechsler. It might be that the draftin problem could

be met by speaking of Vhere he had a 0 0ostitutionaI right to

trial by jury, i f the issue were raised by plea. I am not

sure that is necessary-

Kr. Kedalie. I think it is.

Kr. Wechsler. You think it is?

Mr. Xedalie. yes.

Mr. Wechsler. At any rate, that vould meet the difficulty.

4r. GlueCk. You mean whether the issue was formerly

raised by plea?

4r. Wechsler. Yes.

4r. olueck. Before these rules?
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Mr. Wechsler. Yes.

The Ch,?irrsn. to you orffr tbtt as S rottn• Mr. Wechsler?

Mr. Wechsler. I think so.

Mr. Medalie. I think you and I are in agreement on this.

Mr. Wechsler. We are. It is just to get the thing clear

for the drsfting 'ob that I raised the point.

Mr. Longsdorf. Do I understand this correctly? Does he

have to ask for the jury trial when he makes a motion vhich

functions as a plea in abatement, and that he does not have it

ul~less he asks for .t? Or does he get it whether he asks for

it or not on such a motion?

Mr. Medalie. As I have stated it here, he is to get it

only if he asks for it.

Mr. Lonasdorf. All r4,&ht.

Mr. Medalie. I do not think he has lost anything, because

the construction would be that he had waived it.

Mr. Robinson. Do you think we had better state it,

Charlie, that he may wa!v7e the jury tri.al?

Mr. Tongsdo'rf. As long as we have got a waiver of jury

trial in here, why not make that waiver apply to a motion?

Mr. Medalie. It would dispose of any doubt on the subject

if we follow what Mr. Lonasdorf suggests. I will move to have

that adopted.

The Chairman. Will you hold that a minute? We have Mr.

Wechsler's motion, which I would like to have him read again, if

he will.

Mr. Mechsler. Yy motion is tbhst the role vhen finally

drafted make it clear that the defendant on these affirmative

motions is to have a right of jury trial in cases where formerly
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he would have had a constitutional right had the issue been

raised by special plea.

Mr. MedaliOe I thought that was covered in what I sug-

gested should be in the rule, but I am willing it be again put

The Oha1irman. It is merely adopted for clarification.

Mr. Wechsler. yes.

(The motion was duly AGREED TO.)

The Chairman- Nov, 10r. Loligsdorf'Is motion.

Mr. Longsdorf. MY motion is that the rule be so worded

that he gets a jury trial without request, but may waive it, in

the same manner as in a former rule provided.

M4r. >Jalie. Do ve need to 0o &s fav& as that? He can

waive it at any time, can't he?

The Chairman. He may waive it in the same manner.

Mr. MedAlie But why have that "manner" ?

The Chairman. What iS that?

Mr. Me~AljS. Ile can waive it in his motion, or 'when the

court comes to set it down he may say, "'We don't need a jury

trial "

The chairman. lie may waive it?

1r. TLongsdorf. Fe wý1 .7vea It in hIm motion.

Mr. 14edalle. Or any other time.

Mr. Longsdorf• Yes.

Mr. Medalei. 'He can change his mind.

Kr. Longsdorf. MY polnt is, be should be Made to waive

it, Instead of being made to request It.

Mr. Robinson. That has been our general policy.

Mr. Longsdorf. All right.
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The Chairman. You have heard the motion.

(The motion was duly AGREED TO.)

The Chairman. Now we come to (5).

Mr. Medalie. That has been read, hasn't it?

The Chairman. That has been read,.

Mr. Medalie. Now, I made some notes here. You have two
situations with respect to the indictment, where there are
defects in the indictment, and one, where the court has the
power to order an amendment. There are other defects in the
indictment not curable by amendment.

I think it would be a serious loss if an indictment having
curable defects, but not curable by amendment, resulted In com-
plete dismissal or discharge of the defendant and the discharge
of his bail. Now, I think what ought to be done under the
second possibility is for the court to dismiss the indictment,
bectuse it must, provide for the continuance of bail, and fix
a time for the district attorney's resubmission of the case to
the grand Jury to cure that defect by a new indictment.

Suppose he left out the word "wilfully" and could show that
he could supply the word "wilfully" by proof, he would have to
dismiss the indictment. That is a defect. Suppose there were
the omission of a jurisdictional allegation, he forgot to say
"in the Southern District of New York."

Mr. Glueck. That is a good idea, I think, Mr. Chairman.
Mr. Robinson. Of course, that would not be a written

accusation that could be aured by amendment as stated by rule 81.
Mr. Holtzoff. No, you would have to call them over and re-

present it to the grand jury.

Mr. Youngquist. We have a statute to that effect In
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Minnesota.

Mr. Mednlie. And we have, in hew York.
Mr. Robinson. What is your proposal, George?
Mr. Medalle. That in cases where there is a defect which

in the opinion of the court can be supplied by proof so that
the Indictment, a correct Indictrent, Can be obtan~ed, either
by merely revritxng it and getting the grand Jury to vote it
again, or by resubmission, to supply the proof to the grand
Jury so they can vote it; that though the indictment is dis-
rnlssed the ball shall not be dlschar-ed, tnd the time set by
the court for the resubmisslon of the case to the grand Jury

and the filing of a new Indictment.

Mr. Holtzoff. I second that motion.
The Chalrman. Is there any discussion?

(The motion was duly AGREED To.)
The Chairman. Are there any other suggestions with respect

to paragraph 5?

1,j. HOltzoff. Mr. Chairman, I think that the last two
sentences beginning with line 84 are unnecessary. They prac-
tically say that if the court hears a motion, he shall make
such orders as are Just. I think that is implied, of course.

Mr. Medalie. That is right.
Mr. Roltzof I move the last two sentences be stricken

out.

Mr. Medalie. I second the motion.

The Chairman. Is there any discussion?

(The motion was duly AGREED TO.)
The Chairman. Now we come to the three special defenses.
Mr. Robinson. May I ask Mr. Medalle or any other member
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of the committee whether you feel now that this is a complete
treatment of this matter of the motions which we propose to
establish, plus the hearing?

Mr. Nedalie. I think it is, and the small amount of home
work I shall do and that I have noted I must do is a careful
reconsideration of this, and if anything occurs to me, of
course, I will communicate with you.

Mr. Dean. Mr. Reporter, have we taken care of the problem
that was raised a little earlier about those matters which may
be raised by motion, and those matters which are available under

the general issue?

Mr. Robinson. I do not think so, have we, George?
The Chairran. That was something Mr. Wechsler was to

make a motion on when ve came to the end, but I thought we were
going to hold that until we came to the end of this whole sec-
ti on.

Mr. Dean. All right.

The Chairman. We still have "insanity" and "alibi", and
so forth.

Mr. Dean. I thought we were at the end of this part ofit, but I will be very glad to wait until we are through with
the "insanity" and "alibi".

The Chairman. Let us go on with this.
Mr. Beth. May I make a suggestion that this last section

(5) will necessitate an amendment of 26, on that continuing
ball. The ball terminated on judgment in the earlier one. It
ought to be corrected.

Mr. Medalie. That was "except as provided in 51," and so
forth.
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Mr. Seth. That is right.
Mr. Robinson. Now, (f), beginniag at line 89 on "Notices",

the draft on "insanity" is Just the same as in the American
Law Institute Code. The two big questions on these notices
that we have been trying to work out together have been, how
much the notices should contain--for instance, that Is particu-
larly true in the alibi notice, whether or not there should be
a certain place named, and whether or not there should be cert-
ain witnesses named. That does not apply to insanity particu-
larly, but you do have this question of giving both insanity
and alibi notices in advance.

That is, what shall be the effect if the defendant fails to
give the notice in advance of trial? Shall the court then be
given the power to exclude the evidence if offered without
previous notice having been given--that is, with proper pro-
tection, such as in lines 98-99, for good cause, for failure
to file a notice, if the defendant has made an offer, then the
evidence may be admitted; or should some other method of deal-
ing with the situation be proposed? Should another method be

devised?

The members of this Committee have of course split at
least two ways on that. Some feel that it would be violating
a constitutional privilege of a defendant to exclude evidence
which he offers in his defense on the trial merely on the ground
that he had failed to give advance notice in regard to that
evidence, say on "Ifnanity" or on "Pl~bl". Others of the
Committee feel that it would not be a breach of the constitu-
tional provision against self-incrimination; that is where it

is usually based.



37 
574

In order to get that question squarely before us, we have
prepared alternate drafts on the subject of alibi. The plan
followed here has been this. On "Insanity," that is taken from
the American Law Institute Code, we have copied the American Lav
Institute Code exactly. Then on the alibi, we hive prepared the
first alternate draft; that is, beginning at line 101; squarely
on the basis of the Institute Code Provision on insanity, sub-
stituting matters relative to alibi in this draft at the place
where matters relatlve to insanity were placed in the American

Lev Tnstitute draft.

Then as a second alternative, or the alternative draft on
alibi, beginning at line 112, we have prepared a draft which is
based on the present statute in Oklahoma, the only State thathas sucb a provision. In brief the Oklahoma provision is that

if the defendant fails to give the notice of alibi in advance
of trial the court during the trial when the defendant offers
evidence of alibi may provide a continuance or recess, during
which, thea, the Government may have a chance to check up on
the alibi.

The edvantage of that Oklahoma draft, for your onnsideration,
is that it avoids the constitutional difficulty that some feel,
and at the same time, ±t takes away from the false defense of
alibi the element of surprise, because it permits the trial to
be recessed on a motion of the United States attorney during
the time necessary for him to investigate the bnsls for the

defense.

That statute was enacted in Oklahoma in 1935, and this
report from a district court committee for the Eastern District
of Oklahoma incorporates that part of their State statute, with
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Mr. Roltzoff. T might add this, that In federal cases
the defense of insanity does not arise nearly so frequently as
It does in state cases, because of the different nature of the
average federal offence, and I do not think that any particular

object would be served by making the requirement of a notice
in advance, of insanity, and therefore I move to strike out the

requirement.

Mr. Olueck. There are many mentally III people In St.
Elizabeth's, end many of them plead irresponsibility by reason

of Insanity, which, by the way, is the technical--

Mr. Holtzoff. I do not see why they should be required to
give notice in advance.

Mr. Glueck. I would like to hear Mr. Medalle on that.
Nov, frankly, we were at a disadvantage, as to this. That is,
where you do not have notice. Did you have cases where they

sprang it on you at the last minute?

Mr. Medalle. No.

Mr. Glueck. With some fake experts, or something of that

sort?

Mr. Medalie. No, and the fact Is that In no criminal case
that I knov of, in and around Nev York, in the state courts,
where this Is more likely, was a district attorney to my know-

ledge ever taken by surprise.

Mr. Youngquist. I have had two experiences with the in-
sanity defense in murder cases in our state court. In one, the
defense of insanity, or evidence in support of the defense of
Insanity, was Introduced at the trial. We did not know of It
in advance, but it happened that the evidence adduced in support
of the defense was such that we did not find it necessary to
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the defense of insanity would be introduced and had two experts
of our own present during the two weeks? trial, and the trial
ended without the defense being asserted at all, although I
learned later that defense counsel had intended to assert that
defense, but the development of the case was such that they
found it inadvisable. I am merely citing those experiences
without making a suggestion one way or the other, for the in-
formation of the Committee.

Mr. Medalle. You know, there is one thing to be said about
insanity In all criminal cases. There has been a lot of news-
paper hullabaloo based on a paucity of incidents, to the effect
that all you have to do is commit a crime and then spring a
defense of insanity, and out you go! That myth is utterly
false, and there is practically no record to sustain it.

Now, there are persons who have put in the defense of in-
sanity in crimes commonly called "crimes of passion." You
know it in advance, everybody knows it. The defense is a fake
and has nothing to do with insanity. It is usually a way of
telling a story otherwise irrelevant but nevertheless known.

There is another aspect of insanity, and that is, we havea legal definition--perfectly 
absurd--recognlzed 

by the medical
profession as absurd, and largely ignored by Juries, notwith-

standing the court's instructions.

There is another phase of this. That is, what happens to
insane persons who are acquitted on the ground of insanity, or
found "guilty but insane", where it is so provided by special
statute? That is another question altogether, but so far as
the element of surprise is concerned, I think experience indicates
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there is virtually no surprise. Where it is possible that the
defendant is insane; that is, where it might be plausible to
assert that he is, the prosecutor and the law enforcing officers
know enough about the defendant to be able to anticipate that

that might be the defense, or that it might be the fact.

Mr. Youngquist. I think that it would be convenient to
the Government to have notice of the defense of insanity, but

I do not think it is essential.

Mr. Medalle. No.

Mr. Holtzoff. The Department of Justice-~

Mr. Medalie (interposing). Alex, if you don't mind. The
great trouble here Is that there seeias to be doubt as to the
federal government having the right to make preliminary inquiries,
which are provided for in all state procedures, where a defend-
ant is insane. Then, after it finds he is insane, there is
another doubt as to whether the federal government has any power

to do anything with a man simply because he happens to have

been a defendant in a criminal case.

Mr. Dean. There is no place to send him afterward?

Mr. Medalie. No power to send him.

Mr. Seasongood. You move to strike this out?

Mr. Holtzoff. Yes.

("Question.")

The Chairman. The question is called for on the motion to

strike out (f) (1).

(The motion was duly AGREED TO.)

The Chairman. That leads us to the two alternative state-
ments of the alibi rule. What is your pleasure with respect to

tha t.
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141'. Dean. In the interests of playing safe, I suggest we
take the Oklahoma dJrft, which sImply calls for the postpone-

meat.

Mr. Seth. Mr. Reporter, don't these alibi provisions gen-
Orally contain some provision whereby the government shifts the
date, does not undertake to prove the date alleged In the indict-

ment?

Mr. Robinson. You will recall In our former rule we tried
to take care of that by a bill of exceptions. You will notice
in this draft we have not montioaad bills of exceptions. It
is a matter for this committee to consider, and there Is no
specifle provision for that. Our assumption has been--perhaps
we anticipated a motion to strike out, by Mr. Seth--the power
exists in the court, and that the court, by pre-trial procedure
or otherwise, may be expected to restrict the State or the
Government to the date it alleges in the indictment. If it
alleges some other date, of course, the statute surely should

be applild--or the rule.

Mr. Seth. I think we have got to put something in there,
if this goes out to the public.

Mr. Robinson. Maybe so.

Mr. Seth. If we are to have this notice of alibi, we have
got to protect the defendant against that 3-year provision,
"any time within 3 years."

Mr. Youngquist. Pardon me, what was the number of that
rule in the first draft?

Mr. Robinson. There were two or three provisions with
regard to bills of particulars. There was nothing specifying

the trials, of course.
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Mr. Holtzoff. It seems to me we should have a provision
in whichever one of these alternatives we select, that if after
the notice of alibi ls given the Government offers proof that
the crime was committed on some other date, that the defendant
then would not be bound by his notice of alibi and could offer
a defense of alibi If he wished, without a notice.

Mr. Seth. And be given time to get his witnesses, and to
show a different place. The Government is not hurt.

Mr. Holtzoff. Yes, he needs that, of course.

Mr. Robinson. I think that is a good idea.

Mr. Seth. Yes, I think so.

Mr. Robinson. Do you consent to that?

Mr. Holtzoff. I think so.

I want to make a suggestion that in either of the alter-
native drafts we should not state a definite period of time.
Nov, "10 days before the trial" or "4 days before the trial"
may be all right In some districts, but may be entirely too
long In other districts where a trial may take place very short-

ly after the indictment.

I think we ought to make it a reasonable time, and lot the
local rules or local practice fix the exact number of days.

Mr. Glueck. I second that.

The Chairman. You have heard that motion with respect to
the number of days' notice. All those in favor--

Mr. Youngquist. May I ask a question?

The Chairman. Yes.

Mr. Youngquist. Is that liable to give us trouble before
Congress? I am Just raising the question.

Mr. Holtzoff. Well, certainly not the second alternative.
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Mr. Youngquist. You mean the Oklahoma rule?

Mr. Holtzoff. I don't think the Oklahoma rule would ever

cause trouble before Congress.

Mr. Youngquist. No.

Mr. Holtzoff. I am not so certain as to the first.
Although in principle I approve the first rule, I am going to

vote for the Oklahoma rule, for that reason.

The Chairman. I would lilke to ask the men who try cases
for the Government whether the second rule would not be very

awkward in practice?

Mr. Medalie. Any rule is awkward in practice.

The Chairman. Leaving a Jury suspended or hanging for a
half a day, a day, or a week? What are they going to do--

lock up the Jury?

Mr. Medalie. Well, the Juries are not ordinarily locked

up. Sometimes counsel gets sick.

The Chalrmmn. What's that?

Mr. Medalle. Sometimes counsel gets sick. I walked out
of a criminal trial, with the permission of the court in New

York, to come down to this building to argue an appeal, and I
stayed away three days. Nothing happened to the Jury. Nobody

was worried about the Jury in my absence.

The Chairman. Thnt trusting disposition is commendable.

Mr. Holtzoff. 1 think Juries are locked up very rarely in

crizinal. cases.

Mr. Medalie. Very.

Mr. Dean. Very.

Mr. Medalle. The Jury is not likely to be locked up in

a burglary or robbery case.
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Mr. Seasongood. Well, the jury has not been empaneled if

the court continues the case.

The Chairman. That would be right.

Mr. Robinson. May I add one word of explanation or addi-
tion rather to what I said a moment ago. I said that there was
no compulsion under the Oklahoma statute. Mr. Longsdorf shows
me the two lines, 123-124, which show that the court may in its

discretion--

Mr. Seasongood. Refuse to permit an alibi?

Mr. Robinson. -- put the defendant on trial and refuse to
admit the introduction of evidence tending to establish such
alibi. I do not think that is the Oklahoma rule, though. That

was a decision of this district court committee.

Mr. Longsdorf. Yes.

Mr. Robinson. So the question becomes a little more com-
plicated, than as I stnted a moment ago. Shall the discretion
be left to the trial judge to say whether the trial of the case
shell go on, in case he has a jury there--that U thtkeiatild
not safely be separated or dismissed, or not dismissed, but the
case adjourned temporarily? Should the court have a discretion

there to compel the trial to go ahead?

Mr. Holtzoff. In the light of that last law, there isn't
any substantial difference between the two drafts.

Mr. Robinson. Well, we can straighten that out. That is

all I am saying now.

Mr. Holtsoff. Yes.

Mr. Robinson. If that former action was taken on a basis
that there should not be even a discretionary alternative of
compulsion by the court, I would move that line 122 go out.
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Mr. McLellan. Then If you take it out, Vill you have
anything left except that the court may in its discretion, in
the absence of the defendant's having done something, grant the
United States attorney time within which to meet the situation?

Mr. Robinson. That Is about all that Is left, Judge.

Mr. Dean. Nothing else.

Mr. McLellan. Would he do It?
Mr. Robinson. I never heard of a court granting a continu-

ance merely because an alibi defense was raised, and if this
rule expressly recognizes that such a continuance would be proper,
wouldn't that add a--little bit to the protection of the public
generally against altbis--defenses that have become so notorious
that 14 States now have provided specifically for the defense
of alibi, and most of the States put the compulsory clause in

it?

The Chairman. Why are we afraid of the first part of the
rule? Why do we shy away from that?

Mr. Robinson. Personally, I am not afraid of that.
Mr, Medalle. There are two ways In which this Job is done.

That is apart from the fact that I do not believe in this alibi
provision or any kind of alibi provision, and I know It is notapplicable to most of the Important cases tried in the federal
court, where the Indictment alleges that"beginngi with January I
1923 and continuo'sly dowvt,_to the date of the filing of this
indictment, the defendant contrived devices," and so forth, and
so forth, all over the lot, and all over the Southern District

of New York.

Mr. Robinson. It is not applicable in that kind of case,

of course.
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Mr. Medalie. Not applicable?

Mr. Holtzoff. No, but when the increase of federal reserv-
ations there are more Common-law-crime cases in the federal
courts, occurring on a federal reservation, such as robbery.

Mr. Medalle. You say there are many?

Mr. Holtzoff. Yes.
Mr. Medalie. Ever since Theodore Roosevelt tried to indict

Pulitzer for libel?

Mr. Holtzoff. No, no, you don't get many of those cases
in the Southern District of New York, but in a district like
Virginia, rape on the Mt. Vernon boulevard. We had a case like
that recently. Or a robbery on Quantico reservation.

Mr. Medalie. I know one of those cases was defeated because
the surveyor had incorrectly stated the federal bounds.

Mr. Holtsoff. No, but I mean we have an increase in the
type of cases such as were formerly tried in the state courts.

Mr. Medalie. All right. Let us assume there are such

cases. All right.

Mr. Dean. Alex, you have just convinced me, though, on
the Insanity cases, that we do not have those cases, Just a
moment ago, that the federal cases are of such nature that you
do not get that kind of defense. Now, if we are getting rapes
on Mt. Vernon Boulevard and homicides on federal reservations,

I think we ought to reconsider the insanity.

Mr. Holtzoff. No, because we have got the burglary and
robbery cases on federal reservations.

The Chairman. May we get a tentative vote on each of
these alternative forms, as to which one we want?

Mr. Medalie. Before you do that, the one provides for
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compulsion of the defendant. That is the Oklahoma draft.

Mr. Youngluist. It provides what?

Mr. Medalie. The deferdant must give notice that he is

going to prove an alibi.

Mr. Youngquist. Yes.

Mr. Robinson. Yes, in the alternative, discretionary with

the court.

Mr. Medalle. In other words, these two subdivisiona (2)

and (3) are alibi alternatives, providing for the defendant's

giving notice. He is the person who does it.

The Chairman. That is right.

Mr. Medalie. Nov, you will have a different New York

statute, which Mr. Longsdorf said he couldn't find, because it

undertakes to get a bill of particulars. That provision was

conceived and drawn by my associate George Sylvester as a member

of a special committee of the Nov York County Lawyers Assoolation,

and the committee reported it to the American Bar Association,

and it was adopted by the New York legislature in 1935.

That provides that the district attorney may make a motion

in an appropriate case for a bill of particulars from the defend-

ant on that subject, with the consequence that if he does not

comply with the order for the bill of particulars he is pre-

cluded from giving proof on that subject. That was not con-

sidered, was It?

Mr. Robinson. That was at our previous meeting I believe,

George. I am just trying to find what rule that was under. I

will get it in just a minute. Do not wait for me, though, go

right ahead.

Mr. Medalie. I think we ought to consider, if you are going
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to have an alibi provision--which I shall vote against, anyhow--

but then after you have it, I will dedide. I know you are all

eaten up by this clamor on alibi changes.

Mr. Robinson. Oh, not a bit, George.

Mr. Medalie. No?

Mr. Robinson. Not "eaten up."

The Chairman. Let us have this. All those in favor of an

alibi rule--not specifying what rule it is--will say aye, so we

can see where we are at.

Mr. Youngquist. To what?

The Chairman. In favor of a rule providing for alibi

notice, will say aye. The chair is in doubt.

(There was a show of hands, 8 ayes, 8 noes.)

Mr. Wechsler. Perhaps we could discuss that question, Mr.

Chairman. It would seem to me more important than the form of

a rule. I am opposed to it. I would like to state my reasons

at the appropriate time.

The Chairman. All right, now is the time.

Mr. Seasongood. Well, it has failed, hasn't it--there is

to be no alibi notice?

Mr. Wechsler. Oh, I am sorry.

Mr. Seasongood. If it is equally divided, the motion fails.

Mr. Seth. I think the question ought to be discussed where

we have an equal division like that.

Mr. Seasongood. All right.

Mr. Seth. I would like to hear the reasons against it,

myself.

Mr. Seasongood. All right.

Mr. Wechsler. I have no passion to state my views.
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Mr. Waite. Go ahead.

The Chairman. Well, if it has failed, that is all there

is to it.

Mr. Robinson. I suppose the Reporter ought not to fail to

put before you the fact that the alibi notice rule is the one

that has received the greatest support from all over the

country.

Mr. Seth. Absolutely.

Mr. Robinson. It is almost unanimously recommended by

the United States attorneys, and almost unanimously recommended

by the bar committees, who have sent a request to us. Whether

that amounts to anything, to us, of course, we ought to do it

with our eyes open.

Mr. Seasongood. That ought to be refrained all through and

fixed up, Mr. Wechsler.

Mr. Robinson. The only proposal they recommended this

Committee adopt, with any greater uniformity, was the waiver of

indictment. The next was the alibi notice. They have sent us

in a long list of cases in which the Government has lost a

good many thousands of dollars because of fake alibi notices

throughout the country. I Just want that in the record.

Mr. Orfield. Mr. Chairman, I am going to change my

vote, and vote in favor of alibi.

Mr. Robinson. If that Is close, we do not need much debate

about it.

The Chairman. That is nine. The motion for an alibi rule

has prevailed.

Mr. McLellan. I want to say that in nine yearstrying

criminal cases for some time, I have never seen an alibi defense
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succeed.

Mr. Glueck. How many, roughly speaking, Judge, have you
had?

Mr. McLellan. I could not answer that; but "some."

Mr. Glueck. "Some"?
The Chairman. Somebody mentioned at the last meeting--I

think it was Mr. Seth-about an alibi being pleaded and having
to send away down to Texas at an expense of $900 or $1,000 to
the Government to pull up some witnesses--hov many thousand
miles? Maybe it was Mr. Dean. Somebody brought it up.

Mr. Medalle. "Not guilty." That was because it came sosuddenly. They can spend money so lavishly; Or weren't they
able to get the witnesses?

Mr. Robinson. No, George, the facts were, the defendant
waited until the last day of the trial, about a 2-weeks' trial,
to bring up the alibi defense. Dustin McGregor, of Houston,
Texas--that is one of the letters I referred to.

The Chairman. They had to get them by airplane, and all
that sort of thing?

Mr. Robinson. Other district attorneys say that is a
common experience and that it happens frequently now.

Mr. Holtzoff. Mr. Alexander has had a tmilar experience.
The Chairman. Just state it, Mr. Alexander.
Mr. Alexander. We brought three witnesses by airplane from

California to Illinois just two years ago in that mine bombing
suit where one defendant tried to prove an alibi. I have had
cases in the last four years where we were surprised by the
defense of alibi in the evidence, and we did not lose any of the
cases, but they were pretty close. We brought witnesses from
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St. Louis overnight in one of the cases.

Mr. Medalie. You von them all?

Mr. Alexander. Yes, we did not lose them.

Mr. Medalie. Yes, that has been my experience.

Mr. Alexander. But we did have more larceny cases and

bank robbery cases and stolen property cases than ever before,

within the last eight or ten years.

Mr. Medalie. I want to ask Mr. Alexander a question. The

New York provision--did you follow it?--provides that the

District Attorney may make a motion directing the defendant in

an appropriate case to file a bill of particulars with respect

to alibi, if he has such a defense. Of course, he does not

know that he has, but in the case of bank robbery, burglary,

and so on, cases where you suspect that there might be an alibi

defense, you then make your motion.

Now, the reason it is put this way in the New York statute

I would guess is that the average defendant in a criminal case,

even if he has an alibi defense, doesn't have his case properly

prepared, until the last minute. He hasn't much money with

which to get competent counsel, and he loesn't always get

competent counsal. The day before the trial, he has a talk

with his lawyer, who just hears the case is going on, or meets

him in the court room on the day of the trial; the district

attorney starts proving his case, and by night-fall the attorney

is informed as to who the witnesses are to be.

I think that is the normal procedure in most ordinary

criminal cases. Therefore, the defendant is not required--and

you must be fair to the defendent--not required to think of

doing these things which are provided for either by code or by
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statute or rule, and in those cases where the district attorney

thinks it is appropriate, there is no difficulty in his sharply

bringing it to the attention of the defendant, as provided in

the New York statute, and requiring of him a bill of particulars.

Mr. Alexander. I think that would be satisfactory.

Mr. Medalie. And it would be fair, wouldn't it?

Mr. Alexander. And it would take care of that matter of

the date in the indictment, because you could provide that the

United States attorney should specify the time that the offence

was committed.

Mr. Medalie. This is the language of the New York provision

with respect to the contents of the bill of particulars:

"* * file a bill of particulars, which shall set forth

in detail the place or places where the defendant claims

to have been, together with the names, post-office addresses,

residences, and the places of employment of the witnesses

upon whom he intends to rely to establish his presence

elsewhere than at the scene of the crime at the time and

place of commission."

Mr. Holtzoff. I do not think the defendant should in his

notice be required to disclose names.

Mr. Medalie. Well, leave that out.

Mr. Seasongood. I would like to hear Mr. Wechsler's

argument on the general proposition.

Mr. Medalie. I did want to get Mr. Alexander's view.

Mr. Seasongood. I can see an objection to that. It

delays the trial, and if you file a bill of particulars, then

the court has to hear it, grant it, and give them time in which

to comply with it.
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Mr. Robinson. I am afraid if we leave the record in this

shape now we do not have the whole story from UrVlAlexander.

As I recall the way he told me the account of bringing those

witnesses from California, it was only by the grace of God and

good luck and speedy work and the expenditure of government

money they were able to meet that alibi. Is that true?

Mr. Alexander. Oh, that is true. We had to use the long

distance. We had a&night and a day in which to do it, and we

managed to bring three boys who were at the scene of a certain

affair.

Mr. Robinson. How late in the trial was it before you

knew the defense was to be alibi?

Mr. Alexander. We didn't know it until the trial was about

over. The defense concluded the next day, and the court gave us

a recess beginning about 3 o'clock, until the next morning, in

which to produce our witnesses.

Mr. Holtzoff. George, in mail robbery cases and bank rob-

bery cases, the defense of alibi arises. You had your mind

directed to thetype of offence that involves a mail fraud or

a bank--

Mr. Medalie (interposing). No, that's out. By agreement,

that's out. We are talking now of the kind of cases that are

susceptible of alibi notices and alibi particulars. I am

talking of robberies, burglaries, assaults, and murders.

The Chairman. Why shouldn't a defendant be willing to tell

where he was?

Mr. Seasongood. Mr. Wechsler has some views on it that I

would like to hear.

Mr. Robinson. I would like to hear them, toe.
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The Chairman. All right.

Mr. Wechsler. The argument doesn't merit all this build-

up6 It has been made in large part by Mr. Medalie, in what he

says. I emphasize primarily the fact that in criminal prose-

cutions most defendants are not now well represented, or will

not be well represented, or represented by counsel, at all.

It seems to me that is unavoidable, and that no matter how much

the Supreme Court, or we following in their trail, attempt to

build up the assignment of counsel, that situation will in

practice continue for the most part.

Now, to put any burden on a defendant who may be in that

situation seems to me to be a priori unwise, particularly when

on the other side--I do not know--I may be wrong on this--but

I do not know of any serious number of miscarriages of Justice

by reason of surprise proof of alibi. There may be some expense

in consequence of it, but the Federal Government has the assist-

ance of a national investigative agency in the Federal Bureau of

Investigation. It is able instantly to be in touch with law

enforcement officers anywhere in the country and almost anywhere

in the world.

It seems to me this is a terribly important fact which

distinguishes the federal situation from the state situation,

and I am not terribly concerned that in particular cases it

may have been necessary to fly witnesses from California or

Texas. The important point is that that can be done, and the

cost of it in financial terms is a very small item in the total

budget for the administration of federal criminal Justice.

Those are my reasons in substance. I add the fact that the
whole alibi defense and notice seem to me inapplicable to the
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great bulk of federal criminal prosecutions--a point which was

made--and finally I hold the view that reforms like alibi

notice derive their strength as much from simple contagion as

from anything else. I had occasion once to make a study of the

proposals in the field of reform of criminal procedure, and

these few ideas vhich are in the standard arsenal of reform are

copied to a very considerable extent.

You get a committee together and you ask, "What shall we

propose?" And you go to the bar association recommendations

and the other standard sources, and it is perfectly clear what

to propose--"alibi notice," "comment on failure to testify,"

and so on down the line--things which in my view really do not

matter in the administration of criminal justice, but they are

very significant in appraising the weight of popular recommend-

ations such as the recommendations that have come to us from the

various local committees.

I can't believe that this alibi situation represents a

real abuse and that there is a real problem there that needs to

be met. It seems to me it is liable to work a hardship in the

very cases that I confess are my special concern. Federal

criminal law is not administered, with the Solicitor General of

the United States representing the prosecution and John W. Davis

representing the defense. That is an unusual situation to get

that kind of litigation.

For the most part, the men are poor, they are dragged in,

they appear without counsel or with incompetent connsel, their

address is the local Jail and their destination is the peniten-

tiary. I think ve ought to recognize then that that is so.

Mr. Waits. I would like to make an answer if I may to one
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point of Mr. Weochslerts argument. I think you overlook one

provision in the statute. You suggest that a defendant may not

be properly represented by counsel. It has been our insistence

that he shall be, and therefore you want him to file the notice,

but the provision itself speoifleolly provides that for good

reason shown the court may permit the defense to be entered

even though there was no notice, and I cannot Imagine a Judge

so unreasonable as not to allow evidence to be given despite

lack of notice, but it turned out a man didn't have counsel,

or was not properly represented by counsel; and on that matter,

the suggestion that surprise was not successful in the case

where the Government spends several hundred dollars in getting

its witnesses up here--that is not the point.

The great matter was the opportunity to investigate. The

man sets up an alibi at the last moment, it may be sound, and it

may not. If you know it is not sound you can got some witnesses

up there, but if you do not have time to investigate, you may

not be able to find who the witnesses are and to get them; and

then my final reaction.I must say I started listening to this

discussion without any predilection at all one way or the other,

but I feel very definitely this way. I do not know a blessed

thing about this situation, and when the attorneys throughout

the country say that it is important to have that provision put

in there, I do not like myself, out of the depth of my ignorance,

to sit up here and reject it.

Mr. Seasongood. Is nobody disturbed by the constitutional

argument that you cannot make a fellow put on his case in ad-

vance or give notice of what his defense is?

Mr. Holtzoff. The constitutionality of the state statutes
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has been sustained.

Mr. Seasongood. It has been sustained?

Mr. Holtzoff. In the various States. I do not think it

has ever come before the Supreme Court of the United States.

Mr. Robinson. We had a full brief on that in the appendix

to the book.

Mr. Seasongood. The way the Court is going in reference to

other constitutional principles it is very doubtful whether they

would sustain that.

Mr. Holtzoff. But I do not think the constitutional pro-

visinn is invaded by this.

Mr. Youngquist. The provision against self-incrimination?

Mr. Holtzoff. No, this is not self-incrimination.

Mr. Youngquist. That is the only one I can think of.

Mr. Holtzoff. This is a question of what evidence you are

going to offer in support of your denial.

Mr. Longsdorf. Mr. Chairman, I do not wish to take up

time or prolong this,, but I have a suggestion to make that I

think is not at all irrelevant. These rules, when we get them

into condition, are going to go out before the bar of the

United States. We have many proponents of improvements in

matters nov. The opposition won't develop until they see what

we have done. Maybe the demand for alibi notices will be far

outweighed by the storm of protest that will arise when we send

this out over the country; and that applies to other innovations

as well. I do not think we ought to forget that.

Mr. Youngquist. Don't you think we ought to invite those

"storms"?

Mr. Seth. Yes.
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Mr. Youngquist. Let's get the views$ That is the only

way in fact that we can I think get the views and the general

sentiment, whether for or against proposals of this sort.

Mr. Longsdorf. Then I think our draft when it goes out
ought to intimate in some way that we were not in complete

agreement on this thing.

Mr. Youngquist. Oh, that would be all right.

Mr. Robinson. All right.

The Chairman. That would be understood. Any group of

lawyers in the United States who get a draft submitted by 17 or
18 lawyers will know without being told that it is not a unani-

mous product.

Mr. Medalie. Mr. Chairman, I move the Reporter be in-
structed to prepare a subsection on alibi substantially in con-

formity with the New York provision, section 295 (L) of the

New York Code of Criminal Procedure.

Mr. Seth. I second the motion.

The Chairman. And may I add--

Mr. Medalie. That is notwithstanding my opposition to the

whole alibi.

The Chairman. Do I understand that he is to draft these
pther two in such forms as he wants to submit them for circular-
izing among the members and for a vote taken by mail, so we can

use one in our next draft?

Mr. Medalie. I do not think much of votes by mail. I

think we had better meet again.

The Chairman. We are going to meet again and have another
vote on it, but I think we ought to know substantially where we
are headed on as many of these things as we can; but I won't
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urge it if you do not wish it.

Mr. Medalie. If you think it ought to be done.

The Chairman. I think it might help.

(The motion was duly AGREED TO.)

Mr. Holtzoff. I understand that motion does not exclude

these others.

The Chairman. It includes them.

Mr. Holtzoff. It includes them?

The Chairman. It includes them, in such revised form as

the Reporter may desire to submit them.

Rule 60. Mr. Wechsler had a general observation on the

whole matter of motions. We go back to that.

Mr. Wechsler. I can bring my difficulty to a head I think

by a very simple amendment. In rule 51 on line 40, the trouble-

some word is the word "shall".

"All defenses heretofore vaised by demurrer, by

motion to quash or to dismiss the indictment or information,

by plea in abatement, by special plea in bar or by any

plea other than the plea of not guilty, shall hereafter be

asserted by a motion* * *"

I think that word introduces an ambiguity, though I confess

it is only an ambiguity, as to whether in the case of matters

which heretofore could have been raised either by such pleas

or the plea of not guilty, the defendant is required to raise

them by motion. I simply suggest that that language be recon-

sidered by the Reporter. I think that is the simplest way to

bring it about, to avoid that difficulty.

Mr. Robinson. Mr. Wechsler, that has been a troublesome

point for us. I agree with you, and I think that that is well
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"or by any plea other than the plea of not guilty"

especially, and then the word "shall", following it--I will be

glad to take that up with the committee on style, certainly.

Mr. Holtzoff. Wouldn't your point be met, Mr. Wechaler,

if the word "shall" is changed to "may"?

Mr. Wechsler. Well, I thought it would, at first, but on

second thought I am not so sure that that would not involve

other difficulties. It might be construed to mean that there

is permission to use a motion. I suppose that might do it.

Mr. Youngquist. That probably would do it.

Mr. Dean. At least you abolish the other pleas.

Mr. Youngquist. You abolish the other pleas.

Mr. Wechsler. Yes, the first sentence I suppose makes the

peaceful solution.

The Chairman. The motion is, in line 40--

Mr. Dean. 40.

The Chairman. -- to change "shall" to "may". Are there

any remarks on the motion?

(The motion was duly AOREED TO.)

The Chairman. We will now move on to rule 60.

Mr. Orfield. With respect to line 4--

The Chairman. Of rule 60?

Mr. Orfield. Yes. I would omit the words "of the govern-

ment", there.

Mr. Youngquist. So would I.

Mr. Orfield. It seems to me there is no real right to

waiver if the government has to consent to the waiver. It seems

to me it ought to be a right of the defendant alone.
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Mr. Holtsoff. No, I think the Government ought to have the

right to insist on a jury trial, and it ought not to be suf-

ficient for a defendant to waive it, if the United States at-

torney prefers a trial by jury. I know that jury trials are

occasionally waived nov in criminal cases, but only when the

United States attorney joins, because trial by jury is the normal

method of trying criminal cases; unless both parties are willing

to waive it, I think the case should be tried by the jury.

Mr. McLellan. That is established practice, now, isn't it?

Mr. Holtsoff. Yes. Wasn't it, in your court, Judge?

Mr. McLellan. Yes. It took three to waive a jury trial--

both parties, and the court.

Mr. Holtzoff. Yes.

Mr. Burke. It is not the practice in all the state courts.

Mr. Waits. That was the decision in People versus Scorna-

vache, in Illinois. You remember the point was raised with

great vigor that the defendant had a right to be tried without

a jury if he wanted to, and the court said emphatically that

that was not true; he had a privilege of being tried by a jury,

which he could waive, but no constitution or statute in Illinois

gave him a right to be tried the way he wanted to be tried, that

that was a matter for legislation, of course. I think he ought

to have the power to insist on being tried without a jury, if

he wants to.

Mr. McLellan. I move rule 60 be adopted.

Mr. Wechsler. I support it.

Mr. Seasongood. I wonder whether we ought not to have

in there how it is waived, whether in writing, or on the record,

or waived in open court, or how? It used to be you had to waive
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in writing.

Mr. Robinson. What do you think about it, Judge?

Mr. McLellan. Well, I think it well, lest there be any

question about it, that in practice, no matter what your rule

says, the waiver should be in writing and signed by the goviva-

ment, by the defendant, and the approval of such waiver endorsed

thereon and signed by the judge.

The Chairman. Shall we say, "with the approval of the

court in writing" the waiver may be made?

Mr. Holtzoff. I do not think it has to be in writing, if

made in open court and recorded in the minutes.

Mr. McLellan. I had always felt it was a pretty good

thing before we start a trial where the jury is waived--and we

have a good many of them--to get the papers all signed, so that

there won't be any misunderstanding about it, and all three of

the persons concerned sign it.

Mr. Medalie. You have practiced it that way?

Mr. McLellan. Oh, yes; and I won't start a jury-waived

trial until they get the papers signed.

Mr. Seasongoed. It is a solemn matter and there ought to

be some real evidenee that it is waived. Well, that is the

motion.

Mr. McLellan. I may be too fair about it.

Mr. Dean. I second it, if it has not been seconded.

The Chairman. What is the general practice? Is that the

general practice?

Mr. Medalie. I have seen cases triable by jury tried

without a jury, where counsel gets up and says, "I am willing

to waive a trial to the jury," and the district attorney nods
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and says "Yes," and the court says, "Well, go ahead with the

evidence."

Mr. MoLellan. Without even asking the defendant, first?

Mr. Medalie. Just asking the counsel. Counsel makes the

statement•.

Mr. Seasongood. What's the trouble with getting a little

writing?

Mr. Medalie. They might forget to do it.

Mr. seasongood. Oh, no; they won't.

Mr. Medalie. Nov, Just a minute. Don't be impatient.

You might forget to do it. And everybody is satisfied. It is

recorded, and the trial starts. The reporter is present.

Counsel gets up and makes a statement that gets right on the

minutes. The district attorney says "Yes," and the court says

"All right." Nov, suppose that happened, and you had this pro-

vision, what would be the net result? The trial is had, the

defendant is convicted. Two, three, four, five, or six weeks

may be spent on it. New counsel comes in and says "This is all

void." I don't think it should be. They Just forgot, because

they 'ere treating each other like gentlemen, to write a piece

of paper.

Mr. McLellan. But you see we do not have stenographers.

Maybe you are going to have hereafter, but we do not have

stenographers in most criminal cases, and that is one reason

that heretofore I have always wanted the thing signed and ap-

proved by the Judge in writing.

Mr. Robinson. Would you have that done in connection with

the next sentence of 60, Judge? Could there be a combination of

that provision--that is, requiring that that writing be filed
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before the date set for trial?

Mr. McLellan. I should think so. All that I was doing

was to state what the practice was, in the limited time--

Mr. Robinson. What was your practice in regard to the

amount of notice before the date set for trial, of the jury

waiver? Was there any?

Mr. McLellan. No. The thing has always transpired in my

experience that we would be sitting with the jury, and the

lavyers would come up and say "We think this type of case can

be better tried without a jury, will you hear it?" And I usually

say "Yes." I tell them, "But we won't start until you get the

papers signed." And they go and get the papers signed.

Mr. Youngquist. I think a notice might well be required

in advance, though.

Mr. McLellan. An advisory notice?

Mr. youngquist. Yes.

Mr. McLellan. But it should not cut off that kind of

thing, which saves a lot of time.

Mr. Medalie. Suppose the suggestion just comes to you at

the last minute. It can happen, and that is how things run in

trials, most of your stipulations. I am talking nov of the

busy man, the trial lawyer. He makes most of his stipulations

and agreements the very minute that the court starts trying the

case, and I think that in most instances if you are going to get

waivers you will get them just about the time the trial starts.

No., very often those things are discussed the night before.

In one case I tried a year and a half ago, it was a long case,

counsel for other defendants suggested he would like to dispose

of the jury. He made the wrong guess, because we tried that
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case and there was an acquittal. I am glad we did not take his

advice--we had a convicting judge. But that thing would not

have been decided, if I had agreed with him, until the last

minute--the very meaning of the trial, and I think that is

when most of the decisions are made. I do not think there

ought to be a provision for notice.

Now, the last sentence, here, is another futile sentence.

It does not compel anything to be done or require anything to

be done. This is a piece of advice:

"A defendant who plans to waive Jury trial shall notify

the court* * *.

Well, suppose he doesn't?

"* *at his earliest opportunity preceding the date

set for trial."

Suppose he doesn't?

Mr. Robinson. You see what it is, of course, Judge, as

a practical matter; that is an effort to hit a happy medium

between your position and Mr. Youngquist's--not very happy,

perhaps, but--

Mr. Medalie. Well, if we are agreed that a man has a

right to waive a jury trial, if the Government agrees, the very

minute that they start trying the case--

The Chairman. And the judge.

Mr. Medalie. -- and the judge--then what do you need this

for?

Mr. Holtzoff. As a matter of fact there is no penalty for

not giving this advance notice. It is purely hortatory.

Mr. McLellan. No--and he won't give it until he knows who

the judge is.
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mr. xoltzoff. That is right.

The Chairman. And maybe not until he has had a chance to

look at the jury.

Mr. Medalie. What jury?

Pendell
ends
Darrov
3:25P
1-14-42
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3t15 p'm. MR. YOUNGQUIST: Take for instance in country districts

fols.
Pendell you have a jury there and only one judge there. Ne sits perhaps

for a week or two weeks with that jury. The Goverment is

ready to try this case as the first case on the calendar. Well,

the judge is not going to let that jury loaf around and try this

one ease. The Government has its witnesses there, the judge

is going to put that case to the foot of the calendar, and, for

the purpose of avoiding the Inconvenience and expense to which

the Government is put in that situation, I think it is a very

reasonable thing, at least, to advise the defendant by rule that

he ought to give advisory notice.

MR. MWALIX: I want to be agreeable, but I have to say to

you that that is not the way we have done it. If the witnesses

are there, and they waive a jury trial, they turn to the jury and

say, "You may be excused until tomorrow."

You save expense to the jurors by letting them stay at their

homes while you are trying that ease.

MR. YOUNGQUIST: Don't you pay the jury just the same?

MR. MWALIEt We do not pay the jury when they do not come.

MR. YOUNGOUIST: In Fergus Falls, Minnesota, for instance,

the jurors are called for considerable distances. They cannot

go home.

MR. MM3ALIE: We send them home. Just as soon as we know

we do not need a jury, or the supernumerlrieswe send them home.

MR. YOUNGQUIST: Well, sometimes they may come from a dis-

tance of a hundred miles.

MR. MWALIR: Well, most of them go home anyway at the end of

their day's work.

I said only advisory. I meant that is as far as I would go.
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MR. yOUNGtQUIST: That is what I would suggest.

MR.MIDALI: I do not like a provision in the rules that

does not have any effect.

MR. HOLTZOFPF There is no sanction back of it.

MR. KMALIEi That is just it. And also neither the defen-

dant nor his counsel have violated any duty.

THE CHAIRMANt May we have a motion?

MR. MWALIZ: I move that the last sentenoe be stricken.

MR. YOUIOMUIST: Seconded.

MR. EO1PTZOFF: Seconded.

TEE CRAIRMAN Those in favor say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed "No."

It seems to be carried. It is carried.

There was another suggestion of requiring that waiver to be

in writing.

MR. SNT: Mr. Chairman, in Civil oases, as you may remember,

the statute used to require that a waiver of jury be in writing.

The books were full of cases where counsel neglected to file a

written waiver and the courts would refuse to review. The

statute was amended in the last seven or eight years to be either

in writing or by record entered by the court. By providing

writing, you just lay a trap, I think. They had to amend the

Civil rule to do away with the stipulation waiving jury.

MR. MC LELLAW: There is a little difference, it seems to

me in a criminal trial. It would not do any harm to have it in

writing, but, I do not feel strongly about it.

MR. SEASONGOOD$ The reason for it under the Zerbst case,

they said, "I didn't know we were waiving a right to trbl by
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jury."

MR. MC LELIA&N. The agreement is not signed by counsel, it

is signed by the defendant himself, that he is giving up &

constitutional right.

THE CHAkIMAN: There is no motion on it.

MR. SBA3ONGODt We might have it voted on so as to be a

matter of record.

TIE CHAISMANt Then it is moved and seconded that there be

a provision Inserted requiring that the waiver be in writing.

All those in favor of the motion say "Aye."

(There was a chorus of "Ayes.")

THE CUIR(AW: Opposed, *No."

(There was a chorus of "ways.")

TEE CHAIRNAN? The Chair is in doubt. All in favor raise

hands.

(Hands were raised.)

THE CHAIRMAN: One, two, three, four, five, six, seven,

eight.

Opposed?

(Hands were raised.)

THE CHAIRMANs One, two, three, four, five, six.

Carried. Eight to six.

All those In favor of Rule 60 with these two amendments say

"Aye.•"•

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

Rule 61.

MR. ROBINSON: 61-A ts a blank spot because of the fact that
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there is a great deal of activity now with regard to the proper

selection of panels on juries. Under this rule you have

extended comment on the situation beginning at Rule 61, Page 3.

MR. DEIA: Would this A cover the legal disqualification of

jurors or would the present statute which is now on the books

leave it to State lam? What is the proposal in that respect?

MR. ROBINSON. Under A? There is no proposal.

MR. HOTJTZOFF: That is just a reference.

MR. ROBINSON- Nothing to be done with it.

MR. DEANl On legal disqualification of jury?

2 MR. ROBINSON% Yes. 61-B. examination of jurors, the court

may permit the defendant or his attorney, or the attorney for the

Government to conduct the examination.

I presume it is not necessary to read it.

MR. HOLTZOF?: That is the same as the Civil rule, is it not?

MR. ROBINSO: Yes.

MR. SEA5ONGOMfl I made the same objection to it the last

time. You mean "and", "defendant and his attorney or attorney

for the Government"?

MR. ROBINSONt I think that should be "and".

MR. SXASONGOD And that line then puts some value to being

able to Interrogate the jury.

MR. HOIAZOFF; The sentence beginning Line 12?

MR. BEASONGO•Dt Yes.

MR. DIAN% I do not think that covers it. In the provision

in that second sentence the judge who will not let you ask ques-

tions anyway, will probably deem the questions you do submit to

him, improper questions.

MR. HOLTZ0?F Is there the possibility of our bringing in
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the evilB In State courts of Interminable exaMInation of juries?

MR. SLABONGOOD: I do not think it happens very often.

MR. DEAN: What B does is take away the right to examine

jurors.

MR. MC L1LJ•A: It does give him the right to indloate the

questions that he wants to have put.

MR. DEAN: Yes.

MR. HOLZOFF: This is not the same as a Civil rule.

MR. DEAN: That is not the question. The people are going

to decide some day that the criminal rules do something.

MR. 5EASONGO0~ It Is only the questions the judge thinks

are proper that are put.

MR. NC T•ZIANt In my district, you hand up to the judge a

handful of questions. He puts them to the jury. If he Is nice

about it, he lets you ask one or two supplemental questions.

What usually happens is, after he gets through, they say, *Will

your Honor ask him so and so?" He lets you ask him one or two

questions.

Of course, those examinations are unsatisfactory in the

minds of counsel but not unsatisfactory in fact.

MR. DEAN: This is one place where there Is a terrific

variety of practice. Some judges will let you ask any number

of questions and In other places they won't let you ask any.

MR. MKALIEZ: In my court they just keep counsel as quiet

as possible. You cannot ask a juror a question that will wars

him up to your side. That is really the objection to the

practice.

MR. MC IaILAX: I move the adoption of 61-B.

MR. NOLTZOFF0 I second the motion.
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TIE CIRM4ATI All those in favor say "Ae."

(There was a chorus of "Ayes.")

Ta OEAII•tAI• Opposed, "No."

(There was a chorus of ways.")

THE CRAI04AN: Three voting in the negative.

MR. MU)ALII: I kmow it is not parliamentary when I wte "No"

to ask for reoonsiderat tionj, but may I make a remark or two about

the second sentenoe?

This practically compels the court to permit counsel to do

some more questioning, does it not?

MR. MC LIZLk: No. That says "shall itself submit to the

respective Juror$."

MR. MALI•t The court may pe0iut the defendant's attorney --

in the latter event -_ the attorney for the Goverment conducts

the examination or may, itself, conduct the examination.

Nlo, if the court conducts the examination the court shall

permit the defendant, and so forth, to examine.

MR. YOUIGQUISTt No. The last four words.

MR. MC i9LIAN: It leaves it all up to the judge.

MR. M•KALI33 All right. My motion to reconsider is with-

drawn.

ToE CRAIRMAN: C.

MR. ROBINSON: C has to do with the number of alternates.

THE CHAIRMANt This we passed on the last time.

MR. ROBINSON: The only difference, the change in present

lav thus provided for -- beginning Line 21 -- the defendant has

six peremptory challenges instead of under the present law it

would be ten. If there is more than one defendant, and so forth.

I think that represents the vote of the committee at the last
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meeting.

Tug CE&KAIRMA We spent a lot of time on this before.

All in favor of C say 'Aye.7

(There was a ohorus of "Ayes.")

Tn ClAnIRm Opposedo "1O."

Carried.

MR. ROBINSON: D provides for the alternate Jurors.

MR. M•KALIJ That is Praoti*&lly the statute, isn't it?

MR. DhPJ: The parenthetical -aterial is unnecessarY, isntt

it?

MR. ROSIINSON That is my question. I put parentheses

around it to see whether or not you thought it should be retained.

MR. DRIA.: It seems to me it is fully covered in Lines 42

to 50.

TH% CHgAMAh Do you move to strike?

MR. DKKlkN I do.

MR. MlAL1i Is that in that statute?

MR. NOLTZOFFt This changes the statute in that it eQuir•s

3 the alternate juror to remain until the verdict ocmes in instead

of disoharging the alternate juror at the t3me the jury retires.

MR. DBAII: I do not so read it.

MR. goC L 1LAA1 That is no good, is it? He cannot go in

and consider with the twelve. He has boon excused frot consider&-

tion.

TEM CgAIRMAWI? We had a case involving the city comissioners

of oewark and after seven weeks' trial, one of the jurors after

deliberating a few hours developed an acute appendix and there

wasn't anything to do because our statute discharged the alter-

nate juror at the time it went to the jury.
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MR. MC IBLLAN: But if you change it this way, can you

properly change it so that you can add a juror who was not present

at the trial?

MR. ROBINSON: That is the holding in the California o&ses.

MR. MO IZEL•N: You can do that?

MR. ROBINSON: Yes. You will find it in your notes there.

THE CMAI34AN: Take that case in Connecticut that involved

the Lieutenant Governor and the Mayor of Waterbury. One of the

jurors had an appendix case. It would be a pretty serious thing

for both the state and the honest defendants if they could not

fiW some way of ending the case.

MR. HOLTZOFFt What bothers me is the alternate juror has

not had the benefit of the first part of the case.

MR. MC IZLLkN- He has not participated.

MR. KMIALIR: I move to strike the sentence on Lines 39 to

42.

TIE CHAIM0AN: We have another motion firt, if I meay -- on

the matter on 32 to 35 in parentheses.

All those in favor of striking that say *Aye.'

(There was a chorus of "Aye*.")

THE CEAIMAN: Opposed, 'No."

Carried.

What was the second motion?

MR. MU•ALIE: That the lines 39 to 42 be stricken.

MR. LONGSDORF: I would like to be heard on that.

TIE CRAIIRN: You may.

MR. LONG&DOR?: That precise question arose In California,

or the California law wasconsidered In that precise statute,

and the statute was sustained.
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The conclusion of the court was that when the alternate

juror was substituted after deliberations had begun but before

they use" Goneluded, that the verdict represented a verdict of

twelve jurors and there was no constitutional denial of the jury

of twelve.

ToE COAIMAN: Just like a man going in a foot-ball scrimmage.

MR. LOINGSDORPt ZxaetlY.

MR. XALILt May I ask, Mr. Longedorf, whether that use a

case that arose on that precise situation?

MR. LONGSDORFt Yes.

MR. XOIEZOFp I am going to vote for Mr. Medaliess motion.

I think, as a matter of recordp, I ought to state that we have bad

correspondence with Judge Sen Karrison of the Southern District

of California who strongly urges the proposal that is now in the

rules.

MR. DFAX% Judge Rart in lew Jersey had a ease that lasted

four months in which he used up his alternate jurors and they

returned a verdict but had to re-try it.

TRE CIAIrmAN" That is the ease I am speaking of.

MR. BZASONGOOD I thought the objection was to the words

*shall remain in the custody of the Marshal." Why should you do

that? Why should he not be discharged'?

MR. ROSINSON: The California ease that you have, Rule 61,

page 4, in your comment, that the alternates may not retire with

the principal jury and sit passively in the case. They must be

then in the custody of the marshal rather than with the jury

because the view of the Supreme Court of California was that if

you have twelve men serving as a jury at each moment of the trial,

you have the constitutional twelve man jury.
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MR. y0U1oQU:IST That motion also goes to the next follow-

Ing sentence which provides that the alternate juror may take

the place of a juror discharged for illness at any time.

MR. ROBIN3ON: The argument that you men, several of you,

made in the committee when we adopted this proposal at the

September meeting, was to the effect that the present rule,

both the present Federal statute and the present Civil rule 47-B,

by providing for the discharge and dismissal of the alternate

jurors just at the time the case is submitted to the jury and

4 before they begin their deliberations really throws awaythe

advantage of the alternate juror at the most critical time of

all.

That was the argument before.

MR. EOLTZOFFI: I am in hearty sympathy with thds proposal as

it now stands but I cannot get away from the fact that the alter-

nate juror under those circumstances would not hear all of the

deliberations in the jury room.

THE CHAIMANK: What of it?

MR. HC LEI;[A.N: That be has not participated in it.

THE CUAIDMAN" In many trials one figure of the twelve is to

be added up and then divided by twelve. I do not know just how

they carry on in criminal trials. Well, you have the motion to

strike sentence 39 to 42.

All in favor of the motion say "Aye."

Opposed, "No."

(There was a chorus of "Ways.")

MR. M2ALIN% We lost.

THE CRAIR14AW: Did we? The motion is lost.

Are there any other suggestions?
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MR. BSIABONGOO" I think it is for the committee on style

to consider whether it would not be better to Say, "Shall remain

subject to eall" rather than putting in in the custody of the

marshal.

THE CHAIIRAW(" That will go to the committee.

Are you ready for the motion on Section D? All those in

favor say "Aye.*

(There was a chorus of "Ayes.")

TER CRA11R4AN: Opposed, "No.'

Carried.

Rule 70.

6 MR. ROBINSON% I would like to suggest, Mr. Chairman, that

this Chapter VII on Trial is concerned mainly with evidence,

and in the interest of time, I would suggest that we not spend

any time in discussing it at this time.

In other words, I am suggestIng that the whole problem of

evidence and the extent to which we, in these criminal rules,

should provide for evidence is in a state of great uncertainty,

due partly tothe fact that the American Law Institute is now

engaged in drafting what could be called a "Model Co6e of Evidence

I talked to Mr. Morgan, the draftsman, in Chicago two weeks ago.

He told me then that he expects to submit his final druft of

that code to the American Law Institute at its meeting this

spring, and I assuse that we all feel it would be rather wise

for us to defer, so far as possible, consideration of the subject

of evidence until that time. It is merely my suggestion. If

you wish to go into each of these rules that have been proposed,

just sketching In certain portions of the chapter, of course,

we would be pleased to have your views, because it has been a
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very dlfficult question.

THE CIAI1r4A1K So that we skip through to 70?

MR. ROBINSON: Well, 72 -- I wonder if Mr. Tolman agres with

me on that? That was astgned to him.

TRE CAIIRMAN If there is no obJeetinon we will skip 70 and

71 tentatively. All right, Mr. Tolman. 72.

MR. T0Z4AT: I have no feeling of any difference in Civil and

Criminal eases.

THE CHAIRMAN: This follows the Civil rule?

MR. TOIMAN: This follows the Civil rule.

THE CHAI•1AN: Any suggestions?

MR. LONGSDORF: In Line 12, I think it should be specified

that the officer making the certificate should be the custodian

of the record oertified.

MR. KWALIB: Did you skip 71?

THE CZAI34N-: We skipped it temporarily.

MR. HOLTZOFF: I thInk this rule should be exactly the same

as the Civil rule so there should not be two different rules

as to authentleating the doouments.

MR. LONGWDORF; You may be right about that.

MR. HOLTZOFF: I move we adopt 72.

MR. YOUTOQUIST: Seconded.

MR. MWWALIZz May I make a remark about these rules on

evidence?

M CHAIRUANt Certainly.

MR. M3DALIS: The lew York ruleprovides the rule in criminal

oases shall be the same as the Civil rule unless where speolally

modified. I think that is a pretty good rule and I think we

ought to do it.
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MR. HOLTZOFF% We cannot say that because the rule in Civil

cases is that such evidence shall be SadM1tSblO as is admissible

either under the State or under th3 Federal rule, whichever is

more liberal. how, if we adopt that rule for alminal oases, we

get in great difficulty because of the rule excluding illegally

obtained evidence in the Federal courts.

THB CRAI.NIMA Rule 73.

MR. MC LELLAt: lave we eaopted 72?

ME CUAIR•AW? All those in favor of Rule 72, say "Aye."

(There was a chorus of"Ayes.")

TRE CNAIWAN1I% Opposed, "No."

MR. MN)ALI!: No. Because I am opposed to the rules of

evidence --

THE CHAIMANt This is a rule for authenticating documents.

MR. MN)ALIMi I do not know wby we should have a separate

rule in criminal oases.

TO! CRAIRMUA•: Rule 73.

MR. ROBINSON: Mr. Noltsoff has that rule.

MR. HOLTZOFFt I drafted this rule pursuant to the directions

of the committee at its September meeting. I think the recent

Supreme Court oases that passed on the validity of the Civil rule

by vote of 5 to 4 upheld the validity.

I must confess that I drafted this rule because the committee

so directed. I have a great deal of misgiving about it, and

for that reason, I amended the second paragraph.

"lo such order *ll be made if the defendant interposes an

objection on the ground that the proposed eaminlation may tend

to Incriminate him. No such order shall be made in respect to

any defendant who is not represented by counsel."
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Personally, I think there ought nut to be any rule on this

subject.

MR. ROBINSOIN I would rather not have any rule than have

those lines 6, 7, and 8.

MR. MC LILTANt I move Rule 73 be omitted.

MR. EOIIZOF: I second the motion.

MR. WCSLHRt May I ask what the present law is?

MR. 1O1ZO=F0 There is no rule.

MR. WIC•IZR: Does that mean that there cannot be any

examination?

MR. NOLTZOFFV I do not think there can be.

MR. ROBINSON; Oh, yes. There can be physical examinations.

MR. MEDALI3? The FBI can examine him before he is arraigned

before a Magistrate. The V9I can examine him physically before

he gets into court.

MR. MC LZLLAW% you are talking about Civil rules of criminal

procedure. I move that be omitted.

TRI CkAIRMAWt All those in favor say "Aye.*

(There was a chorus of "Ayes. .

TOR CRAIRMA1: Opposed, "wo."

Carried.

Rule 74.

MR. 0OLTZOF1 Well, now, this is "Motion for Directed

Verdict." A is the same as the Civil rule. It expressly

provides that by moving for directed verdict at the close of the

6 prosecution's ease the defendant does not move or waive the right

to offer evidence if the motion is denied as he does today in

certain states.

And I also changed the phraseology of the last sentence so
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as to make it clear that although a motion, for a directed verdict

must state specific grounds, failure to make such motion and

state the grounds therein does not deprive the court of the

right to direct a verdict of acquittal It the evidence plainly

fails to sustain the charge set forth in the accusation.

MR. MC LaLLANs Why not strike out the word "plawit"?

MR. HOLZOP7i I think It should be strieken out.

THE QEIlEKAR: By consent that will be done.

MR.1OIfZOFF: I move we adopt 74-A.

MR. SXASOJGOC•I The rule now Is, as I understand It, that
if you make a motion at the close of the plaintiffts evidence

and offer evidence, you waive your motion. You ean renew the

motion at the end of all the evidence; that is, you can make

another motion at the end of all the evidence, but you waive the

motion if you offer evidence.

MR. STE=: That is right.

MR. 51ASONGOQt Now, do you mean that we are continuing

this way? I mean you waive your motion for directed verdict

after the Governmentts evidence Is closed, by offering evidence?

MR. HOIJZOFF: So far, it seems to me that if later on in

the case additional evidence Is adduced which makes out a prima

faci. case for the Government, certainly defendants ought not to

be allowed to insist that the court should have directed verdict

at an earlier stage of the case merely beeause the evidence is

developed later. That is the present law.

MR, SIASONGOMD I am just raising the point if you want to

continue the existing law, have you wtived that motion?

MR. HOLTZOp?: You do not waive the motion except so far as

the evidence of the defendant may be --
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MR. DZANs I think you will find the cases are the other

way. That you waive that motion.

MR. HOIAZOFF: Oh, yes, you waive that motion.

MR. DlAN: You renew at the close of the case.

MR. HOItZOFF: Yes.

MR. MC IBLLAN: But the matter is raised after the evidence

is produced on both sides.

TRE CHAIWqAN: All those in favor of 74-A say "Aye."

(There was a chorus of "Ayes.")

TM CHAIWIAW: Opposed, "No."

Carried.

B.

MR. HOLTZOFFt Now, B, in uabstance, although not in phrase-

ology, is the same as the corresponding Civil rule. It preserves

the forn of a verdict non obstante veredicto, but it does it

in a different form.

That was done as a result of the September meeting, a point

that was then raised by Judge Crane, I believe. It provides

that the judge may submit the case to the jury subject to a

motion to direct a verdict, and may direct a verdict for the

defendant even after the jury comes In, or after it agrees, if

it does agree. Then it provides that if a motion is denied and

thesase is submitted to the jury, the motion for directed verdict

may be renewed afterwards and considered as though made and

determined prior to the time of the jury's retiring. That is

in effect a motion for judgment non obstante veredicto.

MR. MC IZLIAN: Do you think it is desirable to give the

Judge, under those cirotwitanoes, the right to order a new trial,

or direct the judgment?
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MR. HOLTZO07 Well, I Oan see new sides to that. That

particular point is contained in the Civil rules. You know under

the Civil rules, under those olroumstanees, the judge &an do

either one or the other. ]e is not obliged to direct a verdict.

MR. ROBIWONt Isn't this a scheme to let a weak judge let

the case go to the jury, and, if the jury does not do what he

thinks they should have done, at a belated hour, do what he

should have done all the time?

MR. K3ALIR: It can work that way and sometimes it does.

MR. ROBINBIB0: What is the opposite of that?

MR. MIALIR: This Is what happens. If a judge Is in

doubt as to what are the facts that constitute a rlme or make

out a ease for damages, as the case may be, add he grants a

motion for a directed verdict, -- well, In a Civil case, you get

this situationt if be is wrong, then if It goes up and the jury

has not given a verdict, you must have another trial. If there

has been a verdict and it goes up ard he is wrong, why, then, of

course, it can be set aside.

In other words, there is a saving of tive in Civil cases.

In criminal cases, that reason does not apply.

R. EHOJIZOP71 There is another reason in addition to the

one mentioned, Mr. Chairman. Under the existing practice, if

the judge, after further consideration, reaehes the conclusion

today that he should not have let the case go to the jury, the

only thing he can do today is to grant a new trial, because it

is too late to direct a verdict; whereas, under this plan, the

judge can reopen the judgment and without having to direct a

new trial, he oan direct the verdict that he feels he should

7 have directed before the jury retired.
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It seems to me, too, that that is nothing but the Judielnt

non obstante veredicto of the common law and I think it is a

desirable implement.

MR. LOKGSDORFi Mr. Chairman, there is a reason that has

not been mentioned. Congress, some years ago, enacted a law

giving the Goveriment the right to appeal on orisinal oases where

constitutional Oases were involved. Congress was a bit stingy

about that. That law was designed to provide a method of re-

view which would be advisory in future oases, so at least I

understand. That law also contains a provision that such an

appeal cannot be taken if the accused has been put in jeopardy.

low, when you let him go on trial, the trial begins, he is

in jeopardy. If you make a motion for directed verdict and

reserve decision on it, it also goes to verdict and you complete-

ly frustrate the Govermentts right of appeal. And that is

precisely what happened, as I understand it, in those Wisconsin

Oil oases; and I also understand there was a good deal of protest

in high places about the predicament the Government was put into.

I do not think we ought to render that law giving the Govern-

ment the right of appeal abortive.

MR. DA.N: how could they appeal at that point?

MR. LONGSDORP% They did qpeal on the ground they had no

right to enter a verdict after the jury returned a verdict of

aoquittal, and the jury verdict stood.

MR. HOLTZOFF: It seems to me this procedure gives the trial

judge an opportunity if he wants to first deliberate, which he

does not always have time for if the question Is at all compliOato

where there is a jury sitting and be has to decide with consider-

able promptness whether the case should go to the jury; and it
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also sivas him an opportunity to correct an error if he feels

he made one in denying the directed verdict in the first insten9O.

now* it does not put the Government in any worse position

than it Is today on acquittal. The Government *an appeal, anld

from that standpoints it is innatePrl whether it was directed

before or after verdict.

MR. LONGSDORFt But if the trial court rules the other wait

the right of appeal is left to the defendant but it is not left

to the Government.

MR. ROLTZOFFP That Is not changed by this rule.

MR. MC IRLLLAN And it helps the jdges, weak though im

may call him, im'a case where he ougbt to have directed the

verdict and did not; the Jury acquits; and nobody ever knows

anything about his mistake.

TEE CEAIR?4AJi Suppose the jury acquits, and he says, "I

made & mistake and I have not been fair to this defend~nt," and

he reverses himself?

MR. MC IZLIA•tI He orders a vordiet of acquittal?

TOE CEA.IW4AI Yes. Does that improve the administration

of justice?

MR. DNAV% If he had the power to do it before, and if he

made a mistake, he should correct it.

MR. NOLTZO017 I think it would provide an opportunity fnr

correction of errors.

MR. ROSINONOi In the jbwman Arnold reports, what is it he

protested so bitterly against?

MR. HOIJZOFFt Well, of course, he is & party litigant Vho

exercises --

MR. M•ALIUt Go on.
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MR. 8M3OJGOOD: Mr. Chairman, I think with the Supreme

Court baving divided so sharply on this issue, -- I do not

know whether It Is decorous for us to undertake to do this

thing. The Judge reserved decision, refused to direct an

aequittal, the jury onAVieted, and then he entered a verdict of

aequittal, and the Goverment took exceptions and claimed he

had no right to do that, and the court divided four to four,

I think, an even number.

MR. YOUWVQUI3T: The question was whether it eould be done

under the law as it then stood.

MR. D!)W: That is the question.

MR.. •rMUT.. We now have the question whether that should

be the law, and I think it should.

MR. HOITZOFt: We can draw the conclusion from that, that

the Supreme Court believes in this type of practice.

TIN CNAIN:AI Are you ready for the vote on 74-4? All

those in favor of the motion say "Aye."

(There was a&ehorus of "Ayes.")

TI CHAIMArA: Opposed, "No."

Carried - S.

MR. WICIBLIRs Mr. Chairman, before you go to 75# may I ask

one question that relates to 74, generally?

TIM CHAIN4AR: Certainly.

MR. WXCSLR: It always seems to me that these requirements

which relate to motions that mean nothing where the defendant

is well represented, mean something occasionally in the case

where the defendant is not well represented. Ivory year the

Department of Justice in opposing petitions for certiorari makes

the point that motions were not renewed at the appropriate time.
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This rule in 74-A seeks to meet that situstIOn to some

extent by reite*1'tln the rule that the trial court has the

right to direct If the evidence plainly fails to support the

oharge.

MIR. KOLTZO077 The wor4d lpltinly" is out now.

MR. U•CSLZRI That was stricken?

MR. IOJ1ZOFf Yes.

MR. IEZSLERR I was just wondering whether it might be help-

ed if we put it in these terms, that at the end of the proseou-

tionis case, the trial court shall consider whether a case has

been made, whether there is a ease for the jury, stated in terms

of the time when those questions shall be determined, whether

or not the motion is mBde, if that Is what this means. I an

not sure that the rule in 74-A means the court is under the duty.

It is likely to be argued that it is a power of court rather

than an obligation. Therefore. I suggest for a consideration

Of the Reporter, considerstion here, a relraft in torms of

automatic oonsidevation of the questions at the appropriate time.

ToE CRAIRMANt Any comments, Mr. Holtzoff?

mR. KOV!ZOFF: This is just a suggestion for consideration

by the Reporter.

KR. UCMLIRt I shall put it in the form of a motion at the

next meeting.

THE CR&IRmA1: Wbat is that?

MR. UCI•LER? I suppose I should, and I migt put it as a

motion now.

TOS COkwmA1t Will you make the motion?

MR. WBMEI&R? I do so move.

MR. SUSZA OODQD ec@onded.
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TnE CEA.f-U4AN: All those in favor say "Aye."

(There was a chorus of "Ayes.")

MR. SMONGO(I): That is, that the Reporter shall consider

it.

THE CIRAINMAN Yes. Opposed, "NO."

Carried.

Rule 75.

MR. HOLTZOPPi Rule 75 is practically the same as the

corresponding Civil rule with exception of a change that was made

on Mr. Medaliets motion at the last meeting of the committee.

"At the close of the evidence or as soon thereafter as the

court may direct."

The Civil rule was a little tighter as to the time when

instructions should be submitted, or requested, rather. It re-

quired at the close of the evidence, or sueh previous time as

the court may direct.

MR. YOUNXGUIBT: Such earlier time.

MR. HOLTZOFF: Such earlier time.

MR. MC IBLLANt Before you pass on the whole thing -- "such

time as the court reasonably directs." I would not give the

court the power to order or direct the filing of requests or

presentation of requests before the evidence is empleted.

MR. DRANt I move it be stricken.

MR. MALIN% Seconded.

MR. IOLTZOFMt Now it reads " at the close of the evidence

or as soon thereafter."

MR. MC LILLA%: Or at such earlier time as the court directs.

Those are the words.

MR. N0LTZOPW: That is in the Civil rules.
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MR. YOU OUIST: ge is referring to the origlual 75. You

are referring to the Alternate 75, are you not?

MR. HOLTZOFl: I see.

MR. YOUNUIST: You will find the Alternate Rule, Judge

MeLellan, omits that language.

MR. MC ZLLAII: Oh, good.

MR. STRIWR: There is a difference also in the third sent-

onee.

MR. ROBINSON: You night explain that, Mr, Strine.

MR. STRIBZ: The first rule is exaetly the same as the

Civil rule except for the words Mr. Noltsoff just referred to,

"or as soon thereafter as the court may direet."

This Alternate Rule Is about the same except for the sentenoe

starting at Line 6. The phraseology of that sentence is a

little less peresmtory than the Civil rule, and our first rule,

In order to make it clear that the Appellate Court can consider

a plain error even though It was not excepted to --

MR. WRCUL5BRa Are you referring to the sentence at Lines 8

to 11, Mr. Strine?

MR. ROISZOFFt Are you speaking of the Alternate Rule, Mr.

Stritne?

MR. STRIhgEt Yes.

TIM CUIWAwX: Why shouldnft we adopt the first rule --

striking out in Lines 2 and 3, "or at such earlier time during

the trial as the court reasonably directs"?

MR. MC IZLLAN: May I say just one word? I would like the

rule better if it were that "at the close of the evidence unless

further time Is granted by the court."

I think that is better.
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MR. MWALINI: Much better. Much better. "Unless further

t1me is granted."

THE CHAIMANW By the court.

9 MR. MXDALIE: Who else can grant it?

THR CHAIRMAN= I take it# it is accepted.

MR. UZCKWIaR There Is another issue, Mr. Chairman. There

iS an issue on the sentence upon which the Alternate Rule differs

that I would like to have oonsldered.

MR. NOLTZOFF: It omits the sentence about assiguent of

error, but I will say this, the first sentenee provides, "No

party shall assign as error the failure to give instructions

unless exception is taken.*

That will not conflict with the rules of the Circuit Court

of Appeals. This is merely tothe effect that a party has no

legal right to assign error. It does not conflict with the

discretionary power of the Circuit Court of Appeals.

MR. WJIEC R: I think it ought to go out, anyhow. It seems

to me, as I resollet, that there Is a general duty defined in

an earlier rule, the number of which I do not remember, to object.

That general duty applies with respect to the charge as well as

to other matters.

MR. NOITZOFF No, there is no rule setting forth the duty

to object. I am woMering if you are not thinking about the

rule which abolishes exceptions.

TIM CHAIMAN: Just abolishes the taking of exceptions.

MR. WUMC Well, by Implication the objection is required.

And since the objection is generally required, I do not see any

reason for legislating specially on this point. As a matter of

fact, It does not seem to me to be right that If there is a plain
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error in the charge, the plalintiff should not be permitted to
assign the error. It does not make for sound practice, in my
mind. The proper rule is the rule of plain error; that is,
that the Judge ought not reasonably to makes even if it in not
called to his attention.

MR. YOU SQUZITt Does not the Alternate Rule take oar of

those things?

MR. ISCHUIRRt Yes.
MR. NOITZZO?: I am wondering if the conclusion that you

are arguing might not give opportunity to astute counsel to
gamble with the verdiot?

MR. NWDALIN Astute oounsel never did that. These things
only arise when counsel is not astute. Astute counsel takes no
chanees there, and If he overlooks anything he knows It is not
worth wasting tmee on and he wants the court's attention ooncont-
rated on things he wants attention on.

MR. SZ&8ONGOODS There has been language in Appellate
opinions in which they say give reasons why, because they say If
you do object, the courts might make the corrections. They do
make that point because they say the court might have corrected
the mistake If you had called it to its attention.

MR. MX)ALII: In that oonneetion, giving the ground of the
objection is introducing a very new practice. I would like the
Chairman to follow this, because he has had plenty of experience.

Now, we have put in here -- take the second Alternate -w the
Alternate that I am Uoking at now. We did not use the word

exception," we used the word "objection."
The practice today in order to raise a point with respect

to instructions, either an additiinal request to charge or a
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specific Instruction made by the court, is to say, "I except

to your Honor's failure to charge as requested in No. 25," or,

to
"I exOeptAthat portion of the charge in wbich your Honor tells

the jury so and so." That is the exception and that calls

the error to the Court's attention.

The present practice does not perait you to stop and argue

the point and give your grounds.

MR. YOUNMQUIMT: On the exception?

MR. NMALI3: Yes. Or on the objection.

Now, here you provide that first, the time shall be taken

up •n expounding what you now call an objection and which hereto-

fore has been called an exception.

Now, without making much point about the wors, the courts

do not want you to argue those points in connection with exceptions,

Tog CHAIRMN: We have in Noew Jersey just the opposite rule.

If we take an exception to the court's refusal to charge as

requested by counsel and do not state briefly the grounds for the

objeetion, the objeotion Is worthless. The point is not to argue

but to give the court a distinct nntice of what you are trying

to do and unless you do that, our courts say it is of no value.

MR. MWALIE1 They do not let us do that in our district.

MR. HOLTZOFF: Your court is an exception.

TO CHAI WANs What is your rule?

MR. SIASORG(): That Is the Federal rule, generally. They

won't pay any attentionto an exception.

MR. YOUNSfUIST: May lask, Mr. Chairman, if the Civil rule

departs from the criminal rule in that respoet?

THE CRAIWRAT: Yes. Mr. Tolman just tells me that that

rule, S to- l, was put in there at the request of Judge Chestnutt,
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admittedly one of our beat district judges.
10 MR. YOUQUIST: What is the rule in Massachusetts?

MR. MC LELLAN: The grounds must be stated unless the

grounds are perfectly obvious.

THE CHAIRMAN: That is different from arguing it, you just

state it, one, two, three, four.

MR. MC LELLANs We do not let them argue it.

MR. WECHSLER: Under Rule 6 that would be the requirement,
because an exception was heretofore necessaiy on these matters.
The exception is abolished provided that the objection is made
and the grounds stated, so that there seems to be no need to

repeat it In Rule 75.

The rule on instructions ought to be the same as on other
matters, and therefore I press my motion to strike the sentence.

THE CHAIRMAN: May I make this suggestion, that there is
such a diversity in state practice that it may be misleading if
that statement does not stay in there. Logically, I think you
are correct in your suggestion. I am suggesting a practical

argument.

MR. LONGSDORO: The words "no party may assign as error" --

other words may be substituted, and I suggest that it be referred

to the style committee. I note the alternate leaves it out.
MR. DEAN: What don't we start with alternates?

THE CHAIRMAN: Well, now, we have Mr. Weehsler's motion on
sentence beginning on Line 8 and running thrigh to Line 11.

MR. MC LELLANi Will yu state what that motion Is?

THE CHMIIR4AN: His motion was to strike it on the zround
that it is already covered by Rule 6, abollibing exceptions. I
did urge a contrary argument that th2ere 13 sr much diversity of
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state pr&otioe that we really ought to put then on guard here.
MR. MU•ALIN: Well, do we not really need all this if we

adopt the alternate in the first statement of the rule?
THE CHAIRMANt Then ve run into the trouble on the alternate.
MR. YOUNOQUIST: I withdraw the suggestion on the alternate.
TIM CHAIRUARt All those in favor of the motion to strike

say "Aye." Opposed "No."

(There was a chorus of "Ways.0)

THE CHAIRMAN: The motion is lost.
MR. MWDALIE3  I move as an alternate that the corresponding

sentence in that alternate rule be adopted.

MR. WECHSLER: Seconded.

THE CHAIRMAN: The sentence on Line 6.
MR. MEDALI: That is Line 6, "objection to the giving," and

so forth.

MR. YOUNGQUIST: That is a departure from the civil rule.
TN! CHAI1RAN1 Any discussion?

MR. MC LILIAN: You would not want, would you, gentlemen,

stating distinctly the matter to which the objection is directed
and the grounds of the objection"?

Now, perhaps it is because I have sat there so many tlaes and
heard exceptions taken to charges I think of that, but suppose
the judge has stated a proposition of law, and you say you object
to that, must you add "because it is not a correct statement of

the law"?

MR. MEALIR: W'•at other ground could you give?
MR. MC ICLAN: I do not know of any, but should your objection

be invalid because you do not do that?

MR. MX)ALIE: I am used to Practicing the way you state and
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when I think It is an obvious proposition, I simply except.
MR. MC LELiAN: Wby couldn't you add there the obvious grounds

of the exception in the ninth line?

MR. YOUNQUIST: That is nothing that is not in the Civil
rule. Do you think it Is neOessary?

MR. MC LKLIANL I do not press it.
MR. MRDALI~t I would like to press it for you. When the

Judge states a bald proposition of law, If you wish to contest
if the verdict goes against you, how do you state your exception

and the ground?

MR. YOUNGQUIST: You mean in his Instruction to the Jury?
MR. MMALIE: Yes. The court has made a statement In a

single sentence which you believe to be incorrect.
MR. YOUMQUIST: Your exception in such a situation would besimply be on the ground that that is not the law. What other way

would you do It?

MR. MWALIE: Well, of course, I have a way of doing it in
another way, "I ask your Honor to charge another way," and I state
what I believe to be the law.

MR. YOUWqUIST3 I believe what Judge MeLellan has In mind is --what shall I say -- no, that does not relate to Instructions to
the Jury. You said sometimes an exception is made without stat-
ing the ground which is soobvlously valid that you would sustain
it without the stating of the ground?

MR. MC LIELAN: Yes. And If it Is not sustained and itought to have been, the objection is goodtho no ground be stated

if the ground is obvious.

MR. YOUROUIST: Xxactly. But does not that apply in case
of instructions to the jury?
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MR. MC LILLAN: You are up there with a long charge, you
do not want to have to say over and over again "I object to that
proposition of law and my reason for the objection is that you
stated it wrong, that is not the law."

I would not want to have to state that over and over again.
Because it is perfectly obvious that it is the ground of the

objection.

MR. YOUNGQUISTZ I think a mere statement that that is not
the law Is stating the ground. I have in mind, Judge, conformity
With the Civil rules as far as practicable.

MR. GLUDC]C I would like to know, Mr. Chairman, what would
be the effect if you do not state the grounds, of this Rule 75.
Would that mean that you could not use it as a basis of error,

1 or what does it mean? What Is the purpose of it?
MR. MEALIEt There is a reason. It has been stated on oases

that the oourt is not bound to oonsider anything not very specific-
ally raised and called to the attention of the court below,
either in the admission or exclusion of evidence, or instructions
to the Jury, or refusal to obarge the jury as requested.

THE CHAIRMAN: The court is entitled to the help of counsel.
MR. MWALIR: Yes. And If the oourt does not get that and

the matter was not raised in this way, then the C. C. A. may
refuse to consider it. And there have been oocasions when they
have considered matters not raised below or raised below where
the assisment did not cover it.

THE CHAIRMAN: The Chairman suggests that perhaps we can do
better work if we take a ten minute recess. Is that accepted

or is it not?

MR. MC ILZIAN: Of course it is.
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(There followed a short recess.)

THE CHAI1WAN. All right, gentlemen.

MR. MWALIE: I want to raise another point, if I may. I
wish you would tear up those civil rules.

MR. YOUNOUIST: What rule is that?

MR. MWALINI% All of them.
THE CHAIRMAN: May I quote a rule Mr. Tolman has Just shown

me, Supreme Court Rule No. 8:

"The Judges of the District Courts in allowing bills of
exceptions shall give effect to the following rules:

No bill of exceptions shall be allowed on a general exception
to the charge of the court to the Jury in trials at common law.
The party excepting shall be required before the jury retires to
state distinctly the several matters of law in such *harge to
which he excepts; and no other exceptions to the charge shall be
allowed by the court or inserted in a bill of exceptions."

MR. OLUECK: Suppose he states one ground and after thinking
it over, in his brief, states another ground? Does that mean
they won't consider the other ground?

THE CHAIRMAN: You state you are excepting as a provision of
law. Then you argue the point of law.

MR. OLDK: You have jumped the hurdle to get to the

Appellate Court.

THE CHAIRKAW: As I understand, you are not submitted to

that rule.

MR. MADALIE: The Supreme Court uses the word "exceptions,"

but I won't press that.

I come to another point that I wanted to raise. Before you
started your summation you have submttted to the oourt a set of
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written requests, it might be a dozen or it might be two dozens.

The court has had a chance to look them over. 3e does not

charge any of those requests.

Do you follow me?

Now, do you need to do more than to say, "I except to your
Honor's refusal to charge as requested in Request No. 3"?

Why should you need to do more than that?

MR. YOUROQUIST3  I do not think you do. You state distinctly

the matter to whblh you object and under the language here, the

matter to which you object is the failure to give an Instruction.

MR. MC IZLIAN: Row about the grounds of the exception?

MR. MWALIR: You must give grounds.

MR. MC ZLELAN: You must put in the words "unless obvious."
MR. YOUMVQUISTz It seems to me that can apply only to the

giving of instructions to which you object.

MR. MC I3LTAN: No, it includes failure to give Instructions.

MR. YOUNOWQUIST: That is the language, but I do not see how

that can apply to failure to give.

MR. M•IALIZ2  It says so. And if there is a doubt about it,
if you fail to except to any specific number of requests before

the charge, or at the summation, that is, at the close of the
evidence, if it requires a statement of the grounds, why shouldntt
we make that clear? And that is the accepted grounds today.

I never heard of anybody giving a reason for failure to except
to a particular charge. Let us protect that.

MR. XOIRZOJp: New Jersey requires It.

MR. MU)ALIZ: Is that the general practice? I know it is
not our practice. Mr. Youngquist states it is not his practice.

TUE CHAIRMAN: Well, what do you do? Do you just state you
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object ?

MR. MIALIE: I do not know.

MR. YOUNOQUIST: You have the exception. You merely except

to the failure of the court to give Instruction No. 3.

MR. MWALIEZ That Is all you have to do.

MR. YOUMQUIST: Do you in New Jersey say whb the court was

in error In failing to give a requested instruction?

TIM CHAIRMAN: Yen. The court in failure to charge that

rule has ommitted error.

MR. MC IILLAN: I move that there be Inserted in the ninth
line after the word "objection," the words "unless obvious."

THE CHAIR4AN: That Is in the alternate?

MR. MC IZLIANi This Is in the alternate rule.

MR. BEABONGO(D: That injects an element of uncertainty,

Aoesn't It, what is obvious and what Is not? I have thought
lots of positions were obvious which the court felt were obvious

the other way.

MR. HOIZOPFt I seoond the motion.

MR. OLZECK: Now, you say --

MR. YOUNGQUISTt There is a motion up.

MR. OLUECK: Arenft we allowed to discuss a motion?

THE CHAI94AN: Up until six o'clock.

MR. GLVECK: I think that is a different situation from
objecting to an erroneous instruction.

MR. MC IZLLANt This refers not only to the objection to the

giving, but also the failure to give?

MR. NDALIRt Yes, and that is the point we are all concerned

with, and you feel the same way, I gather.

MR. OLTECK: Yes.
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MR. YOUWUISTt What I would like to say is this, regard.
less of the rule or practice in one district or another, to geta rule that will help properly to Inform the Court as to counselts
Position, it does two things. It makes it possible for the
court to correct an error either in instructing the Jury or in
refusing to Instruct the Jury as requested. And also to12 adequately protest the defendant a&tet the trial in getting him
to change the Instruction, or on appeal to protect the defendant's

right.

Now, I think you can do It in two ways. One is that where
requests have been submitted in writing and separately numbered
it is suffilent to except to the failure to give that instruction,
without saying more. The court is not misled and it requires
neither debate nor argument.

Next, where the court gives an instruction of his own, Ithink It is sufficient to point out specifically what it is In
his instructions to which you except, stating the substance of
it; and, offering what you believe to be the correct instructions.

Now, that is the New York practice and it flows Into the
practice of lawyers in the 3eoond Circuit.

TRI CHAIR.ANt You do not object to that. I am trying tomake it clear that it dtffers from both the alternate rule and

the first rule which used the words *ground of objection."
Now that is what you want to get rld of.
MR. MIALIN: Yes.
THE CHAIRMAN: Now, this rule is drafted very obviously

having in mind states where the Judge does not give the charge
but the oharge, if you will look at this, is the result solely of
Instructions handed up by counsel. There should be mthing in
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there covering the judge's own handiwork that Is lacking now.

MR. MIALIR: I think both should be covered.

THE CHAIRRAN: Well, they are not covered there.

MR. MN)ALIR: In those jurisdictions, I do not know the

praotice, you hand up written requests and the judge picks out

what he thinks is all right and throws away what he thinks is not

all right, my first suggestion, that failure to charge, the

number is sufficient.

TH3 CHAI]MANt You aooomplish that by striking out the words

"the ground of the objection."

MR. MWALIE: o.

MR. YOUNGQUIST: I think what you want to do is to strike

out the words "and the Ulure to give." This is merely a

limitation on the right to assign. If this were not here, you

would have the right to make all assignments and to assign all

errors to which you made objections.

MR. MK)ALIEZ: Providing you do it in a certain way. Notwith-

standing what I said about our Circuit, the fact is, -- and our

own Court of Appeals -- it is not enough that you take exception

to the judgets actual instruction, you must present what you

think is a correct alternate. You must point out to him what

you think is the correct thing to oharge.

W~hen you hand that out in writing you have done that.

I would like to get away from this language. Because when

you start re-writing language that does not meet what you are

thinking about, you do not get by revision what you really wanted

to say, and I think we ought to rewrite that.

MR. HOLTZOFF: It is wise to have two sets of rules, Civil

and Criminal?
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ease tomorrow. Would it not be confusing to have two sets of

regulations?

MR. MEDALIE: I agree with you. Does not the civil rule,

if there is one covering it, does it cover the two things that

I would like to have covered, and is it limited to those two

things?

MR. HOLTZOF?: Well, the civil rule is substantially the

first alternative of 75. This is copied substantially from the

civil rule and the only thing that is bothering me is *bether or

not it is desirable, on a matter suoh as this, to have one rule

for civil oases and another rule for criminal oases.

MR. MKDALII: All right. I will tell you what the answer

to that is, if the civil rule does not adequately and realistLoal=

ly and practlally meet the situation, then it calls for a

better rule, and then attacking that question with those respon-

sible for the civil rule. Let them, if they can, make the

ohange oonfomable to our judgpent, if we are right.

MR. HOLTZOFF: Well, the civil rules have been in effect

all of three years now, and I do not think any trouble has been

found with that rule.

MR. YOUIGQUISTt Mr. Chairman, I think we have agreed upon

what we want. Cantt we dispense -"

THE CHAIRMAN: My I have a motion to refer back to the

Reporter?

MR. MWALIEt Well, may I ask that my views be adopted in

principle? I can restate them. Shall I restate them?

TEX CHAIRMAN% No.

MR. MDALIE: All right.
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MR. OOLTZOPY' suppose "e refer to the reporter without

taking a vote?
MR. M•MALIN: No, We want to do the thinking for the reporteraround this table. I think that is what our business is. Weare called upon to do that. We must think of our lines.
MR. ROLTZO~p? Wontt you state your motion?
MR. MC IBLLANt I would like to Withdraw my motion, if Imay have unan1mous consent to do it.

THE CRAIRANj Judge MoLellan's Motion is Withdrawn.
MR. MDALI3 2  I Would like to state my views that theground of the objection need not be stated. Secondly, thatwhere there is a written number-ad request previously handed tothe Judge# failure to charge as requested may be excepted to with.

out further statement.

Let me finish, I want you to listen to it.

Next, that where the court has given its own Instruotion tothe Jury, eZeeption to that Portion of the charge which Is deemederroneous is sufficient if counsel then states what he believes
should be the correct instruction.

MR. )MCH)R~zp Seconded.
THE CHAIRMANt Gives his reasons, in other Words.
MR. Mm)ALIN: That does not give reason, That simply stateswhat the correct instruction is without arlument or reason.

MR. SVTH' He way refer to what the oorrect exceptions are.MR. MMALIJ3 "I except to what your Honor said on fraud andI ask your Honor to charge as in Instruction No. 3."
MR. DIAN: It will only really apply to requested instrue-

tions as distinguished from a charge.13 THE CHAIRmAx: It does not cover his own handiwork at all.
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MR. MEDALIE: I do not quite get that. The Judgers own
handiwork is covered, as I b.ve submitted.

ThE CHANI1WN: But not by the rule as Written.
MtR. MEDALIz: I think We would have a better rule than as

written.

MR. HOI.ZOpy It leaves the present rule on this to the
giving of an instruction.

MR. DEANt The giving or failure to give an instruction, tomy mind, means the failing or the giving of the one you ask foror the giving of the one that Your opponent asks for.
MR. YOUNGqUIST: You do not say requested Instructions you

say the court's instruction,
MR. DEAN: I would like to have Mr. Medalies distinction.
THE CHAIRUANt The motion is to have it committed to theReporter. All those in favor say "Aye."
(There was a chorus of "Ayes.")

THE CRAIXUN: Opposed, "No."

Carried.

We will now soye on to Rule 76.
MR. KC IBLIAN: Well, I do not understand that by votift thatit goes to the Reporter, we vote in favor of a rule such as has

been stated. Or, do we?
THE CHAXAMAN: All of these votes, Judge, are tentative.We disagree with many things we argued violently for in 5epteubop.I suppose that will have to continue until the last day. 3o It

is open, and we will go to work again.
Mr. Strine will take Rule 76.
MR. STRINX: The right to have the jury polled is reeognizedin the Federal courts and we found that exaetly half of the
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forty-eight states have statutes on the subject. Most of the
statutes are substantially similar and this one is based on the
New York statute. It is submitted for your opinion as to whether
you wantiberule.

MR. MIDALIN: Does the Judge take the poll, or does he
ask the clerk to take the poll? I do not like to have a judge
keep on repeating the same formula to twelve men and women. The
clerk ought to do that.

MR. 3EASONOOCV
1  The clerk does it with us.

MR. SETH: "The Judge shall order the clerk to poll the

jury."

THE CHAINLUN: Yes, I think that is the practices, that the
clerk polls the jury under the direction of the court.

MR. MC IZLIANs Yes. In some jurisdictions it Is discretion.

ary.

THE CHAIRMAN: With that modifioatin, is there any objection

to the rule?

MR. HOLTZOFF: I was wondering if there was any necessity
for having a rule on that subject. What is the chanae?

THE CRAIN4MANt "The Jiudze shall direct the clerk."
MR. MWALIE: Why don't we use the New York language, "The

jury may be polled on the requirement of either party"? Or we
can say, "of any party." And "if any one answers in the nega-
tive, the Jury must be sent out for further deliberation."

Now, that takes it away from the judge. He does not have
to do it. Whatever is the accepted practice can be left to the

district.

MR. SASONOOOQD That can be referred to the committee on
style.
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MR. MC IZLLAN: It does not send them back.
MR. MWALIE: If the jury disagrees they can be sent back.

They must announce they are unable to agree.
MR. GLUERKt It does not state who shall send the jury back.MR. MRDALIE: There is only one person who has power to send

the Jury baeck.
I move Rule 76 be rewritten in accordance with the languageof the Now York Criminal Code PrOcedure, Section 450.

THE CRAIMAN: Well, I do not fancy that language. Let It betaken under consideration but let Us not follow it exactly.
MR. MC LILLARt Is the word "clerk" substituted for "Judge"

in the third line?

THR CHAIRMAN: Yes.
MR. MC LELLAN: I move the adoption of that.
MR. MN•LII, I withdraw my motion and favor yours.
TIR CHAIRMAN: All those in favor of the motion to adopt

that change in Line 3 say "Aye."

(There was a chorus of "Ayes.")

THER CHAIRMAN: Carried.

Rule 80. Mr. Holtzoff.
MR. HOLTZOPFF This rule relating to new trials is substantially in accordance with the direction of the committee at its lastmeeting. It has also been Combined with Rule 2 of the CriminalAppeals rule beaause that rule covers part of the ground of this

motion. The two have been combined into one.
Now A Is taken from the criminal appeals rule verbatim andComes within the language Of the Supreme Court. I presume thecourt would want to have that continued, namely, it is Indicatedas the desire of the Supreme Court that the motion shall be
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returned promptly.

B Is the same as the CrIminal Court Appellate rule; and so

is C.

Now D, however, it relates to motions for a new trial, has
been changed in aeoordance with the direction of the committe
at its last meeting. At the present time a motion for a new
trial on newly discovered evidence has to be made within sixty
days except in capital cases. This tJme was ohanged on the
direction of the committee to one year, and, because the
committee so voted the last time, I inserted that one year as
the time. I must say, however, -- I want to recall the fact
that we had a discussion as to whether or not there should be
any limit whatsoever. That question was voted on and the
rigt to bring it up again was reserved, and so I want to amend ..
I want to move to amend 1) so as to abolish any time limit on
the motion for a new trial on newly discovered evidence.

MR. MWALIN: You are making a motion on D before we have14 had a chance to do anything on the other subdivisions.

MR. HOLTZOF3 : Oh. Yes.
MR. MN]ALIN: If there is no motion to be made on 3, I would

like to say somethinZ about C.
MR. 8EFSONGOOOD: I would like to move to strike out A. It

seems to me superfluous.
MR. HOLTZOPF: I would like to myself, but it is in the

Supreme Court rules so I hesitated.
THE CHAIMAN: It was PreP•red by the Justices, themselves,

and I do not think we should tinker with them any more than we
need to, to bring them up to the same degree of efficiency as
the Civil rules.
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MR. LONeSDOORF Mr. Chairman, there is one improvement I
think we could make. The title of the section in Line 1 Is
s3mply the words "New Trials." I think we ought to add "Arrest
of Judgment and Withdrawal of Plea" so that the searcher would

Oatch that in looking through the rules.

MR. SETx: That would be motions after verdict.
THE CHAIMNA1: Is that a better tern, "motions after verdict"?
MR. LO&GSDOR?: "New Trials, Motions After Verdict." That

would be all right.

MR. SEASONGOOD: let the Reporter get a suitable caption.
TEX CHAI1MAI: The Reporter will tackle the matter of

capt ions.

MR. LONWSDORY: I do not Want to press the argument.
TIE CHAIRMAN: Scmeone had a motion going to C.
MR. MC LELLANi What have we done about A and B?
TEE CHAITRMAN: Tentntively. I was Zine down and adopt the

whole rule If we could.

MR. SETH: B is not in the present rule.
MR. HOIEZOFF: It is In the present Appellate rule.

MR. SETH: The grounda are not stated.

MR. HOLTZOFPP I t hink it --
MR. MC LBIJAN: Is it an Appellate matter only?

MR. ORFIELD: B was a matter of the committee at the last
meetine. It was not passed on the old rueos.

MR. MC ILLIAN: Is it a motion for a new trial in the trial

court?

MR. SETH- Yes.

MR. MO LZI•Z.: It would not be In the Appellate rules.
MR. 31TN: They are oalled Appellate Rules but they are rules
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Covering everything after verdict.
MR. YOURIGQUIST: B is not in the present rule.
ME. HOIUZOFF: It was in the rule that we adopted at thelast meeting. That is right. I was mistaken. Now C is in

the present rule.
MR. MZWAIE: Well, I think there is an addition that needsto be made. Of course a motion fop arrest of Judgment# Lawyersknow how to state the formula so that it covers everythIng once,

both on arrest of Judgment and for new trial; but sometimes
those motions -- the court may require them to be made more
elaborately, at least, the motion for a new trial; and if the
Court wants to give an opportunity to hear one of those motions
and instead of taking down by the stenographer, he is given
power to do so -- I would like to suggest here in the interest
of efficiency to give the defendant a hearing if he wants one
"unless the time is extended."

MR. HOLTZOPFt I did not understand it was on the hearing.
MR. MDALIB: I addressed myself to the making of the

motion where the court indicates he wants the motion made with
more elaboration. The court may say, "I am troubled about this.
Will you Prepare a set of papers or be prepared for a more
elaborate discussion of the motion, and I will set it down for
some day next week, or within the next two weeks."

We ought now to make that Possible so that it may be three
days after verdict or finding of guilt ,"unlegg the time is
extended.*

MR. MC LELLAU : Do you want to have the time extended within
the three days? Do you want the rule made soltat the motion
may be made after the three days or within the three days?
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MR. MK9ALIE: The extension of time would be granted within

the three days or unless within that time further time has been

granted; something of that sort.

MR. LONGSDORP: I thought we had a rule that provided for

that.

MR. MEDAL I Et Of course, if we are sure about it, I won't

press it.

THE CHAIRMAN. It must be extended within three days. Unless

within that time further time is granted.

Fix that language up.

MR. ROBINSON: All right.

"M CHAIRMAN' Anything else on C9

Anything on D?

MR. HOLTZOFF: I move that D be changed, or modified, rather,

so that a motion for a new trial solely on the ground of newly

discovered evidence may b6 made at any time.

I want to say that the Department of Justice Committee is

recommending such a provision.

It has also been recommended by the Pardon Department attorney.

We have had an occasional case now and then where there

has been newly discovered evidence. One of tber, by the way,

have involved an alibi in which it appeared that the wrong

person had been convicted of the offense charged.

And those things are likely to turn up not shortly after

the trial. They develop sometimes considerably later. Today

the only way they are taken care of ist by the pardoning power.

Well, there are two objections to that. In the first place,

the pardoning power is not a matter of right. The pardon does

not wipe out the judgment or conviction even if the defendant
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is InnOcent.

And there is a Practical objection. There have been
instances whoee we would much rather bkve taken the verdict of
another jury with the new evidence before the jury instead of
having to recommend a pardon. But in view of the irohnsutanoes
we had no alternative but to recommend a pardon.

Now, the only objection that has been urged against such a
change is that it would burden the court with numerous motions
for a new trial.

Personally, -- well, none of us in the Department is afraid
of that contingency because the ordinary motion for a new trial
on newly discovered evidence does not receive much consideration.

Mr. Medalle: The languare Is wlrthy of scant consideration
and is treated accordingly.

MR. HOIXZOFF: Yes. So there are very few of those motions
that are worthy of serious consideration, and when they are
worthy of serious consideration, you can be sure the cases are
rare, but when those rare oases arise, there should be a remedy.

MR. MEDALIE: You wrote that out, didn't you?

MR. HOLTZOFF: Yes, I did.

MR. MEDALIE: Propaganda.

THE CHAIRMAN: Judge, would that be a burden on the trial

J udge ?

MR. KC ILLAN: I don't think so.
MR. MEDALIZ: I would like to say very few motions are

made even in the very busy place of the Soutbern DIstrict of
New York on the ground of newly discovered evidence. I should
be surprised if more than three such motions are made in two

years.
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MR. YOUWQUIST: Isn't there a danger, though, if the time

is left open indefinitely, that some newly discovered evidence

will be cooked up and presented?

MR. MIDALIE: I think Mr. Waite suggested at the last meet-

ing that if you waited long enough you could move on grounds of

retraction.

MR. YOUNOQUIST: Thinking of the Mooney case, for Instance,

MR. HOLTZOFF: After all, newly discovered evidence involves

more than a retraction. Every case we have had was more than

a retraction of testimony.

MR-,MC IELLIN: I move the adoption of 80-D after there

bas been substituted for the words "within one year," the words

"at any time."

MR. ROBINSON: Well, Mr. Holtzoff, is it true that you
always want a new trial or an expangement of the whole record?

These oases you give of erroneous convictions indicate the
defendant needs not a new trial but what he needs is expungement

of the whole record.

MR. HOLTZOIpe: No. The court grants a new trial and the
United States attorney nol-proses the case if he is convinced.

MR. LONGEDORPt That is right.

MR. GLTECK: I move to amend the Jagets motion and substitub

the words "within a reasonable time."

MR. HOLTZO??:- Well, suppose the evidence is not discovered

within a reasonable time?

MR. MC LELLAN: Thenhe woull accept it and say that is a

reasonable time.

MR. GLUECK: Sure. I think it is half way between the
specified one year and leaving it absolutely open.
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MR. YOUJGQUIST: That rule was adopted at the last meetingand contained the one year's limitation but provided also thattherAhould be no limitation in Capital Cases until the Judg-
ment was executed.

I also call attention to the fact that the oriminal appealrules Put a sixty day limitation on all motions for new trials
for newly discovered evidence.

16 MR. HOLTZOPF: Here you have the prosecuting committeereeomiendins that there be no time limit. It seems to me that
is Pretty strong evidence of the desirability.

MR. GLUICK: That is why you left out capital oases.
MR. LONGSDORF: Mr. Chairman, are not these rules going togo before the Supreme Court merely as recommendations and not ofanything else? In any matter that was In the orlminal qpoeals

rules, are we going to submit anything other than recommendationh?
TER CHAIRMAN$ That is all we do in any case.
MR. LONGWDORF: This is a recommendation for them to change

this rule.
THE CHAIRKANt Well, but we have here the backing of theDepartment of Justice, which certainly has never shown any

disposition to let offenders go loose.

MR. LONDWORF: No.
MR. ORPIElII I might say, in Rnaland you can take an appeal

at any time.

THM CHAIRY87: Without limitation?

MR. ORFIEZD: Yes, sir.
MR. ROBINSON: Of oourse, there is this matter, the Courtof Appeals may increase the sentence as well as reduce it.

MR. MEDALIE: Also you do not get a neow trial. It is final
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disposition one way or the other and then you are out.

MR. ROBINSON: One opinion shows there are so many factors
of a negative nature that they do not have too many petitions

for new trial. Another is, defendant does not have to stay in
prison while the appeal is being considered.

MR. ORFIRLDt They do not have a new trial. They have a

criminal appeal.

MR. MEDALIE: All thathappens if you win is that you get a

new trial.

MR. ROBINSONi I think I get a good part of that fro, your

book.

MR. MEDALIEs I want you to understand I own that book, too.

MR. HOIZOp'F: I call for the question.

THE CHAIRMA7K The question is called for on Judge MoLellan's
motion. Was that seconded? The motion made by Judge McLellan
was to ehange in LiUne 15 "within one year" to "at any time."
And Mr. Glueek made a motion to change that to "within a reason-
able time," but I did not hear a second.

MR. ORPIDIZi I second Judge McLellan's motion.

THE CHAIRMAN: The vote thin is on Judge MoLel an's motion

to adopt section D--

MR. MEDALIE: I would like to bring up first a question
about a case that is in the Appellate Court. Shall I wait until

you have voted on Judge MoLellants motion?

MR. HOLTZOFF: That should come later, I would say.

MR. MEDALIE1  That is what I suggested because the motion,
as put, was that we adopt this seotion with an amendment.

THE CHAIRMAN; D Is the one.

MR. MEDALIE, I am talking about D.
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T2E CRAIWAN: I will put it solely on the amendment. The
motion Is to strike "Within one year" and substitute "at any
time."

All those in favor of the amendment say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAxi Opposed, "No."

Carried.

Now, anything further?
MR. MWDALIE; I would like to have it explained again, with-

out regard to the time when Judgment was entered, unless appeal

was taken --

MR. HOLTZOP: I think that language has to be modified
and I suggest in Line 17, the words "has been taken" may be
stricken and that there be substituted therefor the words "is
Pending."

MR. MEALIE: Well, how would that read?
MR. HOLTZOFF: That would read "unless an appeal is pending

and in that event the trial court may entertain the motion only
on remand of the ease by the Appellate Court for that purpose."

MR. MWALIE3 Why do you say "for that purpose"?
MR. HOLTZOp7; Because you make a motion in the circuit

Court of Appeals asking the court to remand the ease to the
District Court for new trial, and you do not wait until the appeal
is disposed of. That is the present Practice, that you do not
make a motion for a new trial until after the appeal is taken.

MR. MWALIZ: Suppose the court does not remand?
MR.EOLTZOF: There would be no practical difficulty. It is

only to meet the administrational difficulty in a case which is
pending in the higher court.
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MR. MEDALIE: Unles an appeal 1i pond inc." Is that

your language?

MR. HOLTZOFF: Yes.

MR. MWDALIE: "The trial court may entertain the motion" ..
the event Is that the appeal is Pending. When the appeal is out
of the way, then you may make your motion.

MR. MC LELINA I move the adoption off D as amended.
TF2 CHAIRMAN: All those in favor say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

Anry suggestons on X?

MR. MC IELLAN- I move its adoptimn.

MR. MEDALIE: There Is no time limit.

THE C&AIRMAN: No. All those in favor say "Aye."
(There was a chorus of "Ayes.")

THE CHAIRMAN: Opposed, "No."

Carried.

MR. ORPIELDZ: B sets out the grounds for a new trial but
there Is nooeund for arrest.

MR. HOLTZOP7: I think that is covered by present olpminal

appeals rule.

MR. MEDALIN: Motions and arrest.
MR. ORFIERIj The oriminal appeals rules do not state the

grounds.

THE CRAIUAN: Will the Reporter make a note of that point?
MR. ROBINSON: Will you give me the statute?
THE CAIRAN: In the meantime, may we go on to F?
RR. ORFIELI: Doesntt P set out to brief period? Isn't
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ten days too short a time?

17 MR. tQDALII: It is.

MR. HOLTZOpF: That is in the oldminal appeals rule now.
MR. ORFIRLD: But shouldn't it be modified?
MR. SPASONG0op: There is a case in our district bhere a

man had been convicted and withdrew his plea.
MR. ORPIEID: I think ten days is pretty short.
MR. MC TXZLAW: Why not let him do it at any time before

sentence is Imposed?

MR. NOIEZOPP, I do not see why not. I hesitated to suggest

it.

MR. MRDALIE: It probably arose out of one scandalous *lam
maybe which was widely flung around In the newspapers, that the
defendant made false claims as to what he understood and some
Grand Jury got all excited; and the chances are it happened in

New York.

MR. YOVNGQUIST: There is no exception to the ten days.

MR. HOIfZOPP: Before sentence.

MR. ROBINBON: Of course, this may operate in favor of the
defendant. I do not know of any other time after plea of guilty
in which sontence may be imposed and sometimes it might be

desirable.

MR. MC IBLIAN: In the interest of progress, I move that the
words "Within ten days" be stricken out.

THI CHAIrmAN: The motion is "a motion to withdraw a plea
of guilty may be made at any time before sentence is imposed."

MR. MC LELwAN: After entry of such plea and before sentence

is imposed.

MR. HOLTZOFF% I second the motion.
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MR. MM)ALIE. Assume it is an ignorant defendant who did
not understand what he was leading to, willing enough to go to

thirty days for speeding, and finds he is convicted of man-

slaughter; he won't realize it until he got six years.

MR. ORFILDW: This is the provision of the American law

Institute:

"The court may, in its discretion, at any time before
stenence permit a plea of guilty to be withdrawn and, if judg-

ment of conviction has been entered ther'eon, set aside such

judgment, and allow &. plea of not guilty, or, with the consent
of the prosecuting attorney, allow a plea of guilty of a lesser
included offense, or of a lesser degree of the offense charged,

to be sbstiatuted for the plea of guilty."

That is Section 230.

MR. ROBINSWN: Don't you tbiak that is too long?

MR. SPA3OIOOM: We had anaotual case not far back where

a fellow pleaded guilty and was sentenoed, and the judge refused

to let him withdraw his plea of guilty, and he took it to the

Court of Appeals and they allowed blm to plead not guilty,
directed him to plead not guilty, and then the ease was nol

prosed.

THE CHAIHmAI: All those in favor of the motion as amended

say "Aye." Opposed, "No."

MR. MWALIEt Do. The ground for my opposing is that you
don't give a man a chance to make that motion after he has been

sentenced.

THE CHAINMAN: Well, do you want to suggest the language

that the Reporter might consider on that?

MR. MIDALIE: "At any time that may be deemed Just."
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MR. ROBINSON: You say that may be deemed Just.

MR. MWALIE: You do not even need that. At any time a

man is entitled to withdraw his plea, when it is evident to the

court --

MR. MC LELLAN: You mean after be has spent ten years of

his sentence?

THE CHAIRMAN: Remember these are rules already adopted.

MR. MEALIE: Well, I think that ten day provision was a

little severe.

THE CHAIR•.ANt Well, we have modified that.

MR. MW*•LIE: Well, really, I do not think these questions

come up until after the sentence has been proncunced.

MR. ORFIELD: Ten states provide this way:

"The court may at any time before Judgment permit a plea of

guilty to be withdrawn and plea of not guilty to be substituted."

MR. MC LELLAN: You let him gamble with his sentence. Be

pleads guilty and knows be is and then he does not like the sen-

tence and you let him withdraw it.

THE CHAIRJN; Rule 81. Suppose we have a motion on the

entire rule 80. All those in favor of the entire Rule 80, as

amended, say "Aye."

Opposed "No."

Carried.

Rule 81.

MR. HOLTZOP. On the criminal appeals rule, as it now

stands, we sort of brought it up to date by provision for nolo

contendere and for Judgment for acquittal. But Mr. Glueek has

a very elaborate and I think a very able, very well written rule,

on the question of sentence. I want to make one or two comments
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about it.

I notice Prof. Glueck is out of the room.
THE CI*AImUN; Shall we pass that until he Comes back:?

MR. M)ALIE: I think so.
TIE CHAIRMAN: We Will pass that then until he comes back.

May we go on to 82?

MR. HOLTZOFF: 82 is pretty much the same as the Civil rule
on the subject, Permitting the court to correot olerical mft&kes
in its Judgment, and so forth, to relieve -_ to permit the court
to relieve a party of any Judgment taken against him by mistake,

and so forth.

Now, I think Paragraph D Would be applicable, for example,
where a judgment is taken against a surety on bail bond. It is
very largely the same as the Civil rule on the subject.

MR. MWALIX: Which are you talking of?

MR. HOITZOpp: Both.
MR. MKZALIX: Well, Just take one at a time.
MR. HOLTZOP?: Well, A would have you empower the court to

Correct a clerical error.

MR. MWALIE: That is a different kiM of error. I will
agree that there are errors that ought to be corrected.

Now, let us take up the errors that are made In the court
room by the court staff, and then the errors that are made by

the parties.

I do not think anybody disagrees that errors ought to be
18 corrected. I want to bring up somettng else.

MR. MC LILLN: Is it B or A?
MR. MZALIS: You have got the language "arising from over-

sight or omission." Why do you need to qualify those errors?
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MR. HOLTZOFF: Well, you donft. Strike that out.

MR. MEDALIE: I so move.

MR. HOLTZOFp: I copied that from the Civil rules.
MR.!EDALIE: I am glad to find that the Civil rules have

excess language, "arising from oversight or omLssion."

MR.HOLTZOFF: I move we adopt A with the amendment suggested

by Mr. Medalle.

THE CHIAIRMAqN: All those in favor say "Aye."

(There was a chorus of "Ayes.")

THE CHAIRKAN: Opposod, "No." Carried.

B.

MR. WDALIE: That is all right. Now, if you strike out
that withdrawal of plea and let it work under B, I think you would

have a Just rule.

MR. HOLTZOFF: I do not get your point.

MR. M4DALIE: B covers a mistake, surprise, excusable neglect
made under misconception of some kind or other. Is a mistake

made by a party?

MR. NOLTZOP7: I do not think so. I think B would be more
applicable to judgment taken by default on a surety.

MR.MDALIE: It is a&pplioable to that, but under this
language it is applicable to everything.

MR. HOLTZOFPF: I do not think it would be applicable to a
plea of guilty under misapprehension.

MR. BEASONGOCDs Is surety the legal representative of the
party? You say you want to cover the surd.

MR. HOLTZOPP': Well, suppose the surety is dead.
MR. SEASONGOcD: How do you get the surety?

MR. HOLTZOFF: He Is a party.
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MR. SETH: I would leave out "party or his legal representa-

tive." "May relieve from a Judgnent."

THE CHAIM•I: Strike out the words " a party or his legal

representatives" ?

MR. HOLTZOFF: I think we ought to strike out the words

"against him" in Line 10.

And the words "his" following that.

MR. OR73I39W Would you say that Section I of Rule 82 is

intended to be a substitute for the writ of error?

THE CRAIRMAN: I an not sure that the writ might be broader.

Same Line, "taken against him."

MR. MMALIR: "Taken against him" goes out and the word "his"

before "mistake."

MR. LONOSDORP: So it reads "from a Judgment, order or

prnoeeding through mistake, inadvertent, surprise, or excusable

neglect."

MR. MEDALIE: Now, just to explain the applioability of this,

the eourt may relieve from a Judgent; that is within six years

and twenty-nine days, through mistake.

That covers exactly your Gase of a person who has erroneous-

ly entered a plea and been sentenced.

Now$, as you have it with sub-division B here, and the change

of plea -- of course, the change of plea is an exception to this --

if that were not there that would be as it is in sub-division

B of 82.

MR. HOLTZOFF: We have there to show that the plea was

entered by mistake.

MR. KEDALIX: The defendant Is entitled to that if It Is only

ten days. I don't think they let him change his mind even when
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the ten days -- even with the ten day limit, now existing, unless

it is shown he was imposed upon. And I do not think beshould

be relieved --

MR. MC LLLAN: Is there any danger that that kind of

case will be brought in under B?

MR. MWALIE: No, there is not. That Is the reason I

would Ulke to bring this up, that we get rid of the provision for

time limitation other than this, the withdrawal of the plea.

This sub-division B of 82 gives the only ground on which a plea

can be withdrawn, if this is the only rule.

MR. NC LELIAN: Then solely to raise the question, I move

the adoption of 82-B as modified.

MR. SITH: Seconded as amended.

THE CHAIRMAN: Have we passed on 82-A?

MR. SETH: We have.

THE CHAIRMAN: The vote on 82-B as amended. Those in favor

say "Aye."

(There was a chorus of"Ayes.")

THE CHAIMAN: Opposed, "No."

Carried.

MR. MIDALIE: This is very unparliamentary, but in view of

what I have said about 82-B, I move that we reconsider and delete

the provisions of--

THE CHAIRMAN: 80-F?

MR. M•3ALIE: What was that?

THE CPAIMVAN: 80 -F.

MR. MU)ALIE: -- motion to withdraw a plea of guilty, 80,

sub-division F.

THE CFAIRKAN: "A motion to withdraw a plea of guilty shall
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a (The Advisory Committee reconvened at 7:30 o'clock p.m.,at the ezpiration of the recess.)
The C"alf". The coagttee Will be in order,Mr. ,echsler suggested that he bad son, thoughts on theSubject of appeal, Rules 90 to 95, so for the asoent we willpass this, until he returns, and go on to Rule ..Mr. 3 easo0god. Mr,.Clhairman, may I go back a minute to

Rule 83?

The Chair•an. Yes, Indeed.Xir. 8easOnood" "OA motiO fo0 reduction of sentence ay befiled within 60 days from the date on which the sentea was
imposed, * * *. A motion filed pursuant to thIs rule shallbe acted upon by the court within thirty days !j'oft the date onwhich It Was filed."

That seems to be the only Instance where we have tried tomake the court do Something within a limit of time.'n our state we have a statute requiring motions for newtrial must be passed on ina certaIn time, and the courtshabitually dispeg'd the statute. They say that the statute•cannot tell them in what time Judicial action should be taken,and I do not see why we should single this partsculdb than$ out
for a time limitation.

The CQhi~n. NOee It would be the upper court telling thetrial court what to do, a somewvat different Situations would it

t r? , Seas" ood. No, I do not Understand it that way. Itsays, "A motion for reduction of sentence May be filed."
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be made within ten days after entry of such plea and before

sentence is imposed."

MR. M•DALIZ: This states not the grounds on which it can
be made but only that it can be made. Now 80-B, if 80-F does
not exist, makes it possible for the motion to be stated only
on the ground stated by 82-B and only for six months.

MR. HOLTZOnF: They do not over-lap.

MR. MUDALIR: That Is not the reason. I am simply pro-
posing a juster rule, and the juster rule is 82-B; and my reason
is that the real ground for withdrawing a plea will not be

19 evident until sentence is pronounced.

I do not believe in letting the defendant withdraw a plea
when he understood what he was pleading guilty to.

THE CHAIRMAN: Well, he is sentenced and then it appears he

made his plea by mistake.

MR. MEDALIE: No. You place a limitation under 80-F.
One minute after he is sentenced, he has no right to withdraw
his plea, and the court has no right to entertain the motion.

THE CHAIRMAN: I concede according to the facts of your
ease 80-F Is out. 8entence has been imposed. Then I am his
counsel and I turn to 82-B and I say, "Well, was there any

surprise or neglect?"

MR. M•ALIE: 80-F covers it. I do not think any man should
make a motion to withdraw his plea unless it is for such grounds

as appear in 82-B.

MR. HOLTZOFF: But I think such motions are granted for
other than these narrow reasons.

MR. MWALIE: I do not think they should be.
MR. MC ILUN: If he changes his mind before he in sentenced--
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MR.?4RDAL.IN I would like to give him time if he has been
mistreated.

THE CHAIWAN: Do you make &notion on it?
MR. NVALIX: I move that 80-F be stricken.

TNE CNAINW: Is It seoonded?

(No response.)

MR. IMWALISz What a futile effort.

THE CHAIAFN: 8S.

MR. STRINE: This rule is also recommended by the Depart-
ment of Justice Committee. They had a ease where sentence was
entered for ten years. At the end of the year, the term was
extended again, at the end of that time it was extended again.
At the end of three years, the court bad changed the motion
and produced It to the time served.

That is the purpose of this, to obviate such situations.
MR. HOLZJOp: Well, Mr. Stineg, we do not want tn tf

away from the district the right to reduce a sentence, do we,
after the AppellAte Court has affirmed his *onviwtiont I weuld
hate to see the district 4ourts acquire thatpower -. I am for
the rule as it stands now, but I think there should be this
qualifioatjon addedewitbin sixty days after sentence was
imposed or affrized."

MR. MDALIE: Be careful of the use of the word "affirmed."
What do you mean by that?

MR. NOLTZOPP: Affimed by the court.
MR. MWAII:ALZ When was it affix'iod? You are either In the

C. C. A. or the court. When is it affirmed? What date ib it?
Is it the date of the order of afi•-mance?

MR. HOLTZO~p1 I would Bay It is the date of the order of
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affirmance.

MR. MALIRZ If you are olear about that, it is all right.
It may not be affirmed until it does down to the district court

again.

MR. IOLTZ0PP: I think &a affirmanoe is when the Appellate
Court hands down its Judgment.

MR. MWALIN: It does not hand down its Judgment. It makes

an order.

MR. ROLTZOF?: Well, hands down its order.
MR. MK•AL]3: Then something has to happen to an order.

It has to reach the District Court. Suppose, for some reason, it
does not reach the District Court for sixty days? What has
happeadj to it? All your kindness has then evaporated.

MR. NOLTZOP': Well, is the date the mandate is received
by the District Court the governing date?

MR. MVALIN: Yes.

MR.HOLTZOFJP I won't object to that.

ThE CHAIRMAN: Let us get that.
MR. ROLZOFF: In Line 3#, after the word "imposed" insert

the following: "or on *hlob the Judgment was affirmed or on
which the mandate was received by the District Court" -- no, that
is not good langusge.

MR. MEDALIR: The language you want to get it In Is"sixty
days after the District Court is empowered to deal with the ease

again."

MR.NOLTZOp'p Is that right?
THE CHAIRMUA: How about leaving it to the Reporter?
MR. HOLTZOPP: I move Rule 83 be amenrdtn ao as to contain

a provision, the substance of which would be to empower the
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District Court to entertain such a motion for sixty days after
a mandate is received from an Appellate Court affirming the

JAgment of oonviction.

Is It seconded?

MR. YNDALIE: Sixty days from the filing of the mandate
from the Appellate Court In the District Cr'urt.

MR. ORIEUJ?: Seeonded.

THE CHAIRMANX: Al' those in favor of the purpose of the

motion say "Aye."

(There was a chorus of "Ayes.")

TIME ACIMUN: Opposed "No."

Carried.

All those in favor of the Section as amended --
MR. SETH: In view of the broad language of 8 (C), have

you safecuarled the language?

THE CHAIRMAN: 80 (0)?

MR. SETH: 8 (C). It gives general power to extend the
time, with certain exceptions, of which this is not one, --

8 B, I should have said.

THE CHAIrC4AX: 8 B, yes.

MR,.TOLTZPFF: You can add a Line 22 clause covering motions

to extend sentence.

MR. SEWH: Yes, Rule 83.
20 THE CHAIRMAN: If there is no objection that will be done.

MR. MEDALIE: Let me understand that.

MR. SETH: You cannot extend time.

MR. MEALIE: 8 (B) provides that when these rules are in
order requires an act to be done -- allows it to be done at or
within a specified time - now, you do not want it extended
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beyond the time fixed.

MR. SETH: That is right.

MR. MWALIE: Then you would have to add a provision that
the provisions of 8 (B) are not applicable.

MR. HOLTZOFP: No, you add those at the end of 8 (B)
because there is a alause at the end of 8 (B) that the court
may not enlarge the period for taking certain actions.

MR.qIALIE: That would make it correot enough but Rule 8
is a general rule with respect to time and I think it is bad
arrangement to put in a specific provision where you have only

general provisions.

MR. SETH: But you have 80 in here already, -. no, 8 (5)
"not enlarge the period for taking any aetion on the rule 80."
You might as well put 83 with it.

MR. M•ALI3: I see. All right.

MR. SETH: How long is the Chairman going to keep us here?
Shall we adjourn, or must we Just walk out?

THE CHAIN4ANI The Chairman thinks this is a very good

time.

MR. MWALIE: We have the man up to conviction, and now we

leave him.

MR. MC IZjARN: What time will- we adjourn to?

THE CHAIRMAN: 7:30.

(1hereupon, at 5:50 p. m., the meeting recessed until
end 7:30 p. m.., of the same day.)

Darrow.
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The Chairman. You said that in your 8tate the Legislature

told the court what to do.

Xr. Soasongood. That is true.

The Chairman. Here it in the Supreme Court telling the

District Court what to do.

Mr. Medalie. It does not make any difference, I do not

think.

Mr. Seasongood. There is a difference, to the extent

that one is by state statute and one is the Supreme Court

telling the lover court what to do.

Mr. Modalie. You have the rules, and they are simply

equivalent to the act of the legislature. It does not matter

who makes the rule.

Mr. 3easongood. Well, I move to strike it, and take the

opinion which has been expressed.

Mr. Medalie. I second the motion. The motion is to strike

the last sentence.

The Chairman. Are there any remarks?

Mr. Seasongood. The chairman has some doubt, I Judge.

The Chairman. No. I am trying to figure out whether

this is one of our own creation or one of the Supreme Court

rules.

Xr. Holtsoff. That is one of our own.

The Chairman. Are there any remarks on the motion?

If not, all those in favor say "aye." Opposed, "no."

The motion is carried.

Nov, may we go on to Rule 100? I do not seem to have any.

Mr. Holtsoff. We do not have any.

The Chairman. Rule 101. Ve are making progress.



3bb 668

Mr. Roltsoff. This relates to removal, and I would like
to discuss first alternate rule 101, the adoption of which I
would suggest.

The Chairman. We will turn to alternate rule 101.
Mr. Holtsoff. The first part, down to line 10, is prac-

tically the same except for purely stylistic changes.
The existing statute provides a hearing before a commis-

sioner or the district court, and upon the finding that there
is reasonable cause, an issuance of a warrant for his removal.

The last two sentences, beginning on line 10, are not now
contained in any statute or rule. They deal with the question
as to how much must be established in order to Justify a

removal.

There is a lot of divergence, both in practice and
reported cases -- in fact, considerable confusion -- as to the
extent to which the Government must make out a prima facie case
and the extent to which the defendant may go into the merits
of the case. In fact, there are some districts where the
defendant is allowed to offer evidence in proof of Innocence,
which enables the judge of another district Practically to
review the action of the grand Jury in finding an indictment,
although the judge of the district in which the grand jury sat
could not do that.

So in those two sentences we propose this rulethat If
the removal is based on an indictment, a certified colrof the
indictment should be conclusive proof of reasonable cause.

Of course, proof of identity would also have to be added.
In the second of the two sentences I suggest that if the

removal Is based on a complaint or information -- in other
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words, no quasi Judicial agency has intervened before the
prosecution was instituted -- that the GovOrnment should adduce
proof of reasonable cause, and the defendant may controvert

such proof.

The Chairman. Are there any remarks on the rule?
Mr. Longedorf. Did we keep the provision requiring leave

to file an Information? I was wondering whether an information
filed with leave might take on a little higher character of
probative value than one filed withoutleave.

Mr. Roltzoff. I feel this wayt Leave ordinarily is
granted Perfunctorily.

Mr. Longsdorf. I do not think it makes any difference.
Mr. Holtsoff. I do not think it makes any difference.
The Chairman. Are there any further remarks?
Mr. Noltioff. I move the adoption of Rule 101.
Mr. Medalie. I second it.

The Chairman. All those in favor say "aye." Opposed,
"no." The motion is carried.

Rule 102.

Mr. Roltsoff. Rule 102. We also have an alternate draft
on that rule, and I suggest the alternate.

This rule relates t the prosedure that should govern
removed cases. You will recall, of course, that certain
government offices, when they have prosecuted cases in state
courts, may remove to a Federal court.

Alternate Rule 102 provides that in such instances the
procedure after removal should be the procedure prescribed by

2 those rules in the Federal Court. Of course, the state sub-
stantive law Would govern as to the substantive part of the
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prosecution.

Mr, ':redalie. Why don't we say that?

Mr. Holtzoff. The alternate rule.

Ii' i •dlie . I am lookin, at the alternato rale.

Mr. Holtzoff. " These rules apply to crimnlnal proceedings

removed'" --

Mr. Vedalie, We say that. We do nob say anything about

the state governiment. We do not have any buslniiss to.

It is all right. My suggestion was wrong.

Mr r LTosdorf. What is the need of the last sentence:

"Rapleading is not necessary"? What ccasaion is there for

repleading?

Mr. l{olt7off. Suppose the indictiment was drawvn in

accordance with the provisions of the state law. We say that

the federal procedure shall apply after removal, in order to

prevent some judge or lawyer from thinking that you have to

find a new indictment in accordance with the federal court.

This provision was put 1- for that reason. There is a similar

provision in the civil rules.

Mr. L-ngsdorf. There is a place for it in the civIl rules.

Why don't you say, "Reirdictinent is rot necessary"?

Mr. Holtzoff. It may be•'reinformation."

Mr. Longsdorf. And "reaccusation."

Mr. Mledalie. It is not necessary.

Mr . Lonrý;sdoi-f. I wonder if that has any utility?

Mr. Medalie. If there has been an indictment, there would

rot be a new inrictment in the federal court.

Mr. Longsdorf. We would not remove --

The Chairman. Cotld you cover it by saying, "after
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removal, but no new accusation is necessary"?

Mr. Holtzoff. I think perhaps that would be an improvement:

"but no new accusation is necessary."

N8ell, suppose the defendant had pleaded. !'ould he have

to replead?

The Chairman. WXould he plead before removal?

Mr. Holtzoff. He would not ordinarily.

Mr. Medalie. V'by do you need that?

Mr. Lorsdorf. Just a minute, until I look at that

statute. I think that will answer the question.

Mr. Holtaoff. The statute does not cover this particular

thbought.

Mr. Longsdorf. What is the tine for removal in these

cfiminal cases?

Mr. Tolman. Any time tefore trial.

Mr. Longsdorf. Any time before trial? Can the defendant

be removed before he leaves?

Mr. Holtsoff. Ordinarily they are removed right away,

but they would have the right to remove after a plea.

Mr. Longsdo.f. If he is removed after a plea the issues

are all made up and there is no occasion for repleading.

The Chairman. "Repleading" leads one to think that you

are addressing it to the plea.

Mr. Holtzoff. Yes, you are right.

The Chairman. "No new accusation is necessary." I think

that is better.

Mr. Holtzoff. I think that is better.

I move the adoption of alternate rule 102 as amended in

accordance with the Chairman's suggestion.
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The Chairman. All those irn favor say "Aye." Opposed,

"Yo." The motion. is carried.

Rule 103.

Mr. Hottzoff. That rule relates to what is technically

krown as rendition or interstate extredition and waild he

applicable in the District of Cr~lwnbia and the territories,

because those durisdicti.)ns are called upoa to surrender

fugitives to the states.

Mr. Medalle. Here is what I do not undnrstand. I think

the principle is all right, but why do you limit the activity

to the chief justice of the district court? Suppose he is

sick. Why does he have tobe there?

Mr. Holtzoff. There is a provision in the last sentence

that an associate justice may have authority.

Mr. Medalie. Why can't any judge have that?

Mr. Holtzoff. This is the existing provision of the

District of Columbia Code. It has been inexistence for years,

and the chief justice, in interstate extradition cases, acts

as the governor of the state.

3 ?tr. Longsdorf. Do we want this in the criminal rules?

Isn't this a political procedure?

;r. Holtzoff. go. That is quite a judicial procedure.

Mr. Longsdorf. If the governor of the state had to do

with it, it would not be.

Mr. Holtzoff. He issues a warrant and he conducts a

hearsing --

Mr. Glueck. I think it is part of the criuL-nal procedure.

Mr. Holtzoff. I think it is, and it is in the judicial

sections of the District of Columbia Criminal Code.
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Now, (b) embodies the existing statutory provisions in

reference to the surrenrler of fugitives by territories to the

states and to other territories.

Mr. Glueck. Yoi) say that is just the way the existing

statute is, Mr. Holtzoff?

Mr. Holt7off. Yes. I made some stylistic charges and

have gotten away from some obsolescent language, but substantively

the provisicnis the same.

I move the adoption of rule 103.

The Chairman. Are there any remarks?

All those in favor say "Aye." Opposed, "No." The motion

is carried.

Mr. Seasongood. I will vote for it, if you thirik it is

necessary to have something. If it is in the statute, as you

say, you do not need to say anything.

Mr. Holtioff. These rules will supersede the statutes.

The Chairman. The statutes will probably be repealed.

The idea is to get the whole body of procedural law in one

spot.

iYr. Longsdorf. Is this going to take out of federal

statutes only those irterstate rendition rules which apply to

these particular courts?

Mr. Holtzoff. Yes.

Mr. Longsdorf. You are not going to venture into inter-

state rendition at all?

Mr. Holtzoff. Absolutely not, because that is not a

matter that is part of the federal judliciary.

Mr. Longsdorf. I may say that that was in our book, but

I never understood why Mr. Tichols put it in.
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The Chairman. Rule 104.

Mr. •Holtzoff. Rule 104 is the third and last phase of

extradition, namely, eytradition from the United States to

foreign countries.

Now, certain phases of extradition are Executive and are

carried on by the State Department. No attempt is made to

embody that in this draft.

Mr. Vedalie. You perpetuate the horror, as appears on

lines 19 to 20: "Commit the person so charged to the custody

of the United States Marshal, pending the final disposition of

the matter by the Secretary of State."

He cannot get bail. It is a very bad business.

Mr., Holtzoff. Read on, beginning on line 21: "If the

person so committed is not delivered and conveyed" --

Mr. Medalis. After staying in the jug for two months?

Oh, no. If a person happens to have a fight with the political

authority of a foreign country and they want to make it dis-

agreeable for him and charge him with something -- it may be a

political offense; it may not -- the fact remains that the

person stays in jail under the existing extradition rules,

without bail --

Mr. Holtzoff. Until the State Department -

Ur. Medalle. Yes. That is a long, long time. I think

people ought to get bail, and that has been one of the outrages

of our Axtradition laws.

Mr. Holtzoff. My understanding is that it is international

practice in all countries not to grant bail in extradition

cases, because of the duty that one government owes to

another.
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Mr. Medalle. That is right. Hitler doesntt like you, or
'Vlussolini doesn't like you, and that settles it -- or, if you
wish, Stalin doesntt like you, I don't care who you put in.

Mr. Holtzoff. These are used for the extradition of

criminals, such as bank robbers --

Vr. Medalie. There is no rkson why thore should be a

distinction b-tweer a bank robber, or someone charged with that

offense, and the president of a bank who was wanted for some-

thing, Is there any difference becausm he is French or Russian

or Turkish than because he remains an Englishman?

Mr. Holtzoff. If he becomes a fugitive we answer to the

other government, whereas if he is indicted in this country, it

is under our laws --

Mr. Medalie. If a man is here --

Mr. Holtzoff. I should hate to act on this certainly

without the acquiesence of the State Department, because we

would be treading on international relations.

Mr. Medalie. You embarrass the State Department by asking

the State Department if it would agree to bail.

Mr. Holtzoff. I would have no hesitancy about asking the

State Department.

Mr. Medalie. I move that there be added at line 20:

"except that he may be admitted to bail in accordance with the
usual practice in other motions."

Mr. Holtzoff. Because this involves foreign relations, I

do not think we ought to adopt this motion -- certainly not

without consulting the State Department.

4Mr. Medalie. I would not consult the State Department,

because you cannot get any action out of the State Department
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here.

Mr. Holtzoff. I will get a response -.

Mr. Medalie. You will get a response, but not the kind of

response we wanto

The Cihairarm. Off the record, Mr. Reporter.

(There wes a discmssion of f the record, after which

the following occurred:)

Mr. Medalie. This is an act of the legislature. If this

is an act of the legislature, you kn-ow perfectly well that the

Congress can override the State Department, and I do not think

that the amenities between the State Department and the other

departmer~ts have any application to this work.

Mr. Holtzoff. Congress would rot override the State

Department in a matter of this kind if the State Department

made reprepentations on a point just as this.

afr. Medalie. You mean, generally speakIng, about Chinese,

Japanese, Englishmen, Malayans, and Turks?

Mr. Holtzoff. I am talking about matters not Involving

great public interest.

Mr. Dean. It is time they did.

Mr. Holtzoff. If there is any question about the desira-

bility of the provision as it now exists, I would like an

opportunity, if it is agreeable to the committee, to consult

with the State Department and get their reaction, because I do
not think we ought to insert a provision for bail which would

change a practice that has eyisted in foreign e;7traditiin cases

since our government was established and it affects foreign

relations. I would not want to see --

Mr. Medalie. You mean they started it in 1789? This Code
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makes 1789 look silly.

Mr. Holtzoff. We ought to consult the State Department as

a matter of courtesy. They do not have to follow it. They may

say, "Wre do not care one way or the other."

Mr. Medalie. Let them tell us after we pass the rule.

The Chairman. I do not think it is wise to ask them.

Mr. Glueck. I think we ought to hear the argument.

Mr. Dean. You won't hear the argument. You will hear

"Yes" or "Yo."

Mr. Glueck. We will know where we stand then.

Mr. Holtzoff. I would like to ask the State Department.

I would rather see the provision stand in its present

form, but if there is any thought about inserting a provision

as to bail, I do thirk we should consult the State Department.

Mr. ledalie. Let us take a simple example. An American

swindler gets bail pending his eitradition, but ifl he i s a

Frenchman --

Mr. Holtzoff. An American swindler in Englar• does not

get bail while we are asking for extradition. An American

swindler in Canada does not get bail.

Mr. Medalie. It is about time we did start a new pattern.

Mr. Seasongood. We are only talking about 60 days.

Mr. Medalie. It is a lonr, long time, if you arp doing 60

days.

The Chairman. Especially in Washington in the summertime.

Mr. Glueck. We have plenty of Americans now in jail for

6o days.

Mr. Medalie. I press my motion, Mr. Chairnan.

Mr. Longsdorf. Mr. Chairman, I simply want to say that I
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thirk that this is so entangled with Political questions that

we ought to leave it out entirely. I think Congress has to do

with the job, not we.

Mr. Holtzoff. We are the agents of Congress.

Mr. Longsdorf. We are, for limited purposes.

The Chairman. The motion is made and seconded.

If there are no further remarks, all in favor of the

motion say "Aye." Opposed, "No."

The Chair is in doubt.

All in favor make a show of hands. All those opposed. It

is seven to four.

Mr. Glueck. I want to record, howevr,, that I am wholly

in sympathy with the comment of Mr. Nedalle. What I object to

is passing it without exploring it with the State Department.

Mr. Medalie. I move that the State Department be asked

for its opinion and that further action on this particular

provision beheld in abeyance.

Mr. Glueck. I second the motion.

The Chairman. All in favor say "Aye." Opposed, "'Vo."

The motion is carried.

That brings us to rule 105.

Mr. Hol"tzoff. Rule 105 has to do with search warrants.

This, with some stylistic changes of language, embodies the

present statutory provisions on search warrants.

There is some slight change, and that is (b), in line 19.

The present law requires the search warrant particularly to

describe the property and place to be searched. I 'm changing

that to "identifying the property and the place to be searched."

Mr. Me¢Valle. YWhat line?
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Mr. Holtzoff. Lino 19.

The reason for the change is this. The renorter called

attention to a case in which the District Court vacated a

search warrant that suppressed evidence obtained by its meens

because the search warrant described the house by an old

number, which had been changed, and although everybody knew

what premises were intended, the Court held that that was not

a sufficient description, because it did not particularly

describe it.

Mr. Medalie. That was during prohibition days.

Mr. Holtzoff. No; recently.

Mr. Medalle. Recently?

Mr. Holtzoff. Yes.

Mr. Medalie. What a hangovert

M•i. Holtzoff. Exactly. That is why I suggested changing

5 the language to "identify."

Mr. Medalie. Fine.

Mr. Holtzoff. Aside from that, the rest of this is all

in the present statutes.

'Mr. Medalle. I want to ask one question there with

reference to lines 27 to 31, regardin, daytime and nighttime.

Mr. Holtzoff. This is the substance of the present

statute -- that a search warrant may be served only in the

daytime unless the issuing officer endorses that it may be

served at any time of the day or night, and he may put such an

endorsement on only if it positively appears that the property

to be searched for is on the person or in the place to be

searched.

if the affidavits are made on information and belief, then
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the search warrant may be exeouted only for the daytime.

Mr. Medalie. This means, then, if it is itinerary

property, not on a person?

Mr. Holtzoff. Suppose a premise is to be searched, and

they are not positive that the property is there. The premise

is to be searched only in the daytime.

Mr. Medalie. You mean that this property shows up only at

certain hours and in a particular place?

Mr. Holtzoff. Io. Under eiastirg law, which this rile

continues, if you have a search warrart to search certain

premises for certain property listed in the s-arch warrant, you

may execute that search warrant only in the daytime, unless

there is an affirmative direction on the warrant made by the

commissioner cr Judge issuing the warrant that the warrant may

be executed at any tire of the day or night.

Mr. Medalie. I am talkin6 about what the affidavit states.

Mr. Holtzoff. Such a direction may be made, however, only

if the affidavits positively show that the property to be

searched is to be located in the premises that are to be

searched. If the proof is n otpositive, but still sufficient

to ji2tify the issuance of a search warrant, the search warrant

may not be executed in the niighttlme.

Mr. *iedalie. I wish you woijld t ell me the difference

between one that positively states that the article to be

searched for is on the property and ore that sufficiently

establishes that it is.

Mr. IHoltzoff. If your affidevit establishes a probable

cause to LUlieve that the contrabard to be s-arched for is on

the premises, that is Puff.ctent for the search warrant to be
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issued for the daytime. That is not established positively,

and therefore it is not to be issued for the nighttime.

Mr. Medalie. What is the difference? Is that a genuine

diffe r, nce?

Mr. Holtzoff,. Yes, and it is the existing law, and it

always has been the existing law.

Mr. Medalie. But is it a genuine difference?

Mr. Holtzoff. Yes.

The Chairmnan. The difference between "may be" and "is,"

Mr. Medalie. If it is "may be" it should not have a

search warrant.

Mr. Holtzoff. Oh, yes. You can have a warrant for arrest
on a reasonable ground to believe, and you can have a search

warrant on a reasonable ground to believe.

Mr. Medalle. If you can have a warrant that deprives a
person of his liberty on that ground, then you ought to have a

search warrant on that ground.

Mr. Holtzoff. Yes.

Mr. Medalie. You can execute a warrant at any time of the
day or night that will deprive a person of his liberty, but

you are more solicitous about property.

Mr. Holtroff. I think that there is a good deal in what
you say, that a search warrant should be permitted to be
executed at any timp of day or night. It is the sort of
chane which would cause an antagonism on the part of those --

Mr. Medalie. I think it would create more of an antagonism
by not explaining what you mean by "unless the affidavits are
positive. A daytirie search if not positive; a nighttime

search if positive."
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6 Mr. Holtzoff. If you can convince them that you are

continuing a rule of law that has been in existence for a

century --

•r. Glueck. Is there any reason for having this beyond

that distinction?

Mr. Holtz fft• Yes.

Mr. Glueck. Is it because when you are positive you go

directly to the place without causing disturbance and trouble?

Yr. Holtzoff. No.

Yr. O'ueck. ,het is it?

Mr. Holtzoff. Of course, a search in the righttime is

naturally much more distressing than a search in the daytime,

and you ought not to be permitted to cause that additional

disturbance urless you are absolutely certain that the

property is to be found on the premises.

Mr. Glueck. That is what I said.

MIr. Dession. Isn't it because of the urgency of making

the search?

The Chairman. That is undoubtedly the rationale of the

thing.

Mr. Dession. It seems to me that you should not make a

search at right unless there is a reason to be in a hurry. If

there is a reason to be in a hurry, it might be all right. I

do not see that being positive about the place has anything to

do with Ybether you are in a hurry or not.

Mr. Holtroff. I thirk this is one of those things where

it pays to adhere to the law that has been ine xistsnce --

:4r. Dession. Our function is rot to ertinue existing

lew. That is not our ftrction?
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Mr. Holtzoff. It is rot our function, but I say this is

one of those things where that should be taken into considera-

tion.

Mr. Meealie. Who gets excited about the service of

search warrants at night?

Mr. Holtzoff. The Civil Liberties Union.

The Chairman. I think Mr. Holtzoff will back me up on

this. The majority of the Jvidiciary Committee of the house

will get wildly ecited over a thing like this.

Mr. Medalie. Well, if you put it on the ground that that

does not make a distinction without a difference, I am willing

to go along, but you are making a distinction without a

difference, the difference being between probable cause and

positive cause.

The Chairman. For a very obvious purpose. That

languaoe, when you rationalize it, is to discourage searches

at night. They apparently could not think of any langua9Ke

which would say, "Don't search at rnight unless it is terribly

important ."

gr. Medalie. I can think of langav~e.

The Chairman. 6o this is apparently the accepted

formula.

Mr. Medalie. V•e can get a better formula that will

satisfy our consciences and our minds by saying that "no

search warrant shall be executed in the nighttime unless a

special direction therefor is made upon special circumstances

shown."

ýAr. Holtzoff. Thaý would give the issuing officer broader

authority than he has under e•isting law to permit searches at
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night.

Mr# Medalie. No. The differýnce between "probable cause"

and "positive" means nothing.

Mr. Holtzoff. That language would convey such an impres-

s ion°

The Chairman. I have not been in favor of considerable

delay and argument on a number of changes that we have made.

I think I more or less move faster than most of you on some of

these things, but this is one thing with regard to which I can

see wisdom in getting legislative consent.

Mr. Medalie. Let me put it in the form of a motion.

I move that the sentence running from line 27 to 31 be

deleted and that in place thereof there be inserted a provision

that the warrant shall be served in the dayti:ne urless it

contain a direction for service in the nighttime, which shall

not be made unless the affidavits or depositions establish

some special circumstance requiring that provision.

Mr. Holtzoff. I hope the motion will not prevail.

Mr. Medalle. I kr~ow that.

The Chairman. Is the motion seconded?

Mr. Dession. I will second that.

Mr. Longsdorf. Before we go to the motion, I would like

to make this as a suggestion. This statute on search warrants

is comparatively recert, 1917, and, by its own terms, applies

only to search warrants authorized by this chapter. It is

section 611 of Title 18, and in the concluding section it says:

"Vothing contained in these sections of this title

shall be held to repeal or impair any existing provisions

of law relating to search and the issue of search warrants."
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7 1qOw, what are those other provisions of law? I think we

should reserve consideration of this until we have time to

look into them and find out what they are. I do not know what

is lurkini, around in those. I hunted for them. I know there

are a whole lot of searches under the provisions of the statute,

but I have not had time to look into all of them. Thero is a

,vultitude of them.

I would be a little afraid of venturing into that subject

on the basis of this comparatively recent statute. There must

have been a lot of search warrants before this statute was

passed in 1917.

Mr. lloltzoff. But this langua 6 e was not new in the 1917

statute.

I1r. Longsdorf. Oh, no. There are plenty of cases which

hold that this is an attempt to codify the comnon law of

search war-'ants. I will concede that.

'Mr. Holtzoff. Do youi want to put the question, ýAr. Chairman?

The Chairmai,. All those ir. favor of !4r. -¶edalie's motion

say "Aye." Opposed, "•o."

The Chair is i) doubt. All ir favor make a show of hands.

Five. Opposed, six. The motion is lost.

..r. Holtzoff. 11ow, i move we adopt rule 105 as it now

stands.

Mr. VcClellan. • econded.

The Chair.,ara. All those in favor of the motion say "Aye."

Opposed, "Yo."' The. motion is carr-ied.

7r. Dessaor. May I Psk one question bef2ore we leave,

Mr. Reporter? Thy is the iszuance of search warrants limited

to articles used in commituing fel-oiles, in sectia (a)'i I
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realize that most of your federal crI.nes are felories, but is

there any reasoa for that lhwitatioti?

Mr. Eoltzoff. There is this reason and only this repson:

The existing search wzrrant contains that. It contains no

provision for searching for property used in the commission of

a misdemeanor.

Mr. Dession. I know that.

Mr. Holtzoff. And in drafting that --

rr. Dessior . I know that that was the old statute, but

the fact remains that ir all state practice that I know of you

have ro such lii4tation, and I see no reason to write it in

unless there is a reason for it other than historical.

Mr. Holtzoff. The reason is one of sentiment. People are

very touchy on the subject of search warrants. I thought that

it would be very unwise policy to extend the scope of search

warrants, especially in the light of certain sentiments in

certain quarters.

Mr. Dession. You have no limitation on searches without

a warrant. They are apt to be more abusive than searches with

a warrant.

7r. Holtzoff. The law does not permit searches without a

warrant except as an incident of arrest and in the presence of

the arrested person.

MXr. Dession. Are you sure of that?

Mr. Holtzoff. Oh, yes. I have lectured on the subject of

search and seizure in the Department.

Mr. Dean. You know how broad that "search incident to

arrest" is.

Mr. Holtzoff. I know.
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Mr. Dean. You walk in the door. You want the man. You
go through every room in the house and upstairs, too. It is
the sort of thing that calls for a search warrant, if anything

;ver did.

Mr. Holtzoff. The point is that the traditional rule of
law permits that search without a search warrant, but I do not
believp it is 3ood policy for us to carry it further and extend
the scope of the law of search and seizure.

Mr. Dean. If you have ground to arrest the man without a
warrant, you could do everything at the time of the arrest that
you couid do with a search warrant.

Yr. Holtzoff. In his presence and at the time of the
arrtst.

Mr. Dean. You can haul him upstairs and you can go through
thý hoise ard take out every dresser drawer.

Mr. Holtzoff. I can see a very good, logical argument
in favor of Mr. Dession's suggestion to extending it to all
searches and seizures. As a matter of policy, I am opposed to

doing it.

Mr. Demsion. What is the policy? We are not opposed to
obtaining evidence of crime in a proper fashion?

1r. Holtzoff. By "policy" I mean so far as getting these
rules adopted. I think 'f we make the law of search and seizure
any more stringent and any more extensive than it now is, we
will create objection to these rules.

Mr. Dession. I am very sensitive to that problem, and
wherever I felt that we were writing ir something that I felt
would hamper the objectives of the rules, I would not go along
with that, but I still have the feeling that some of these
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historical accidents are not as popular as we may think.

The Chairman. Whet would the misdemeanors cover? They
would be the other class. Would they cover migratory birds and

things like that?

Mr. Dession. I am not prepared to submit a list.

The Chairman. Isn't the difficulty with the classification

of crimes?

,r. Dean. Yes, it is.

The Chairman. Some things are eall~d misdemeanors that

should be classed as felonies.

Mr. Holtzoff. Any crimle punishable by less than a year
and a day in prison is a misdemeanor. In addition to that,

certain very severe offenses, though punishable by longer terms,

are denominated misdemeanors by statute.

Mr. Medalie. What are we on now?
8 Mr. Dession. To save time on this, I do not have before

me a list of all federal misdemeanors.

I will merely move that the question of whether those

criaes which are classed as misdemeanors are sufficiently

different or unimportant for our purposes to warrant leaving

?this in the form as it is. It may be covered by later discus-

sion, if it be advisable.

The Chairman. Te will consider the motion passed.

May I ask a question? I think it is connected with that

point.

I would like to ask Mr. Holtzoff, speaking about section
612 of Titla 18 of the statute, What would be the effect of our
passing a rule like 105 (a), which just takes what might be
called the headlines from a statute? Will the rule then be
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considered as supplementirn the statute or wcn•Id therpt b, any
Possibility of its being subject later to repeaJlirg it?

For instance, or the point that Mr. Dession is making, you
have the top line, '"'hen the property was used as the means of

committing a felony."

The statute goes on to clarify that: "In which case it
may be taken on the warrant from any house or any other place
in which it is concealed, or from the possession of the person
by whom it was used in the commission of the offense, or from
any person in whose possession it may be."

41r. Holtzoff. I studied that language. A lit of it is
repetitious. So far as the substance of the meanirg is con-
cerred, everything that is in the statute is carried. irto rvle
105, but the language is condensed and made more succixct.

Mr. Robinson, I hope you are right.

Mr. Holtroff. I will be very glad to have you check .ýt.
Mr. Robinson. Those words I have Just read I thin.k go a

little further than what you go in this section.

Mr. Holtzoff. I do not think they do.

Mr. Robinson. As a general proposition, what is the
relationship between our rule and a statute where the rule
covers what might be considered some of the essential portions
of the statute? Are the remaining essential portions of the

statute still in effect?

Mr. Holtzoff. I think not. I think that if we cover a
topic by rule, that rule would supersede the statute or the
asme subject, even though the statute is more complotp and

more detailed.

Mr. Robinson. I rather think that that is true.



25m, 
690

The Chairman. Do you move for a repealer of these verious

statutes?

•W 'oltgor. They n:ver dcd that in the civil rules.

Mr. Dear, I think the Reporter has raised a pretty funda-

mental question, particularly when we repeal ir part and it is

rot clea- as to whether we have repealed the whole of the

statute-, Wouldcn't it be wise to corsider whether we should

have a special section specifically repealing or whether we

should cover it 1n footnotes, sayinZ that it is regarded by the

committee that such and such a sectior is considered repealed?

ýIr. Holtzoff. I woiad rather see it down in the footnotes

Mr, Dean. If we do not do it rather specifically, I

thirk there will be some question as to whether the statute

has been repealed.

Mr. Holtzoff. There has been no trouble of that sort

with respect to the civil rules, although the same situation

exists there.

The Chairman. Rule 106.

Mr, Holtzoff. Rule 106 covers motions to quash search

warrants arid suppress evidence.

The first part is substantially, with some condensation

and stylistic changes, the existing statute on the subject.

The latter part codifies and, I ho!.e, clarifies the

existing practice on the question of motlons to suppress evi-

dence. I think that there is no chan&e in the law or the

existing practice in any part of this rule.

-Mr. Medalle. You have one difficulty in languag;e.

Mr. Holtzoff. I beb pardon?

Ur. Medalie. You have a difficulty of language.
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Mr. Holtzoff. That is always open to Irmprovement.

Mr. Medalie. Talking about persons making motions where

the property was seized pursuant to warrant, in line 11:

"6uch person" -- that is, a person whose property was seized

pursuant to a warrant -- "may also move to suppress evidence

and for return of the property seized, on the ground that such

warrart was served illeg;ally or that the property was illegally

sized without any search warrant issued therefor."

rojw, that has two implications. One is that under a

warrant -- acting under a warrant -- the officer seized more

property than was authorized to be seized by the warrant, The
9 other is that without any warrant at all the officer seized

property,

Mr. Longsdorf. And the third is that a third pr~rson's

property was seized and he is riot the defendant and canrot

suppress the evidence.

Mr. holtzoff. The only person who can move for return of

property illegally seized is the person who is entitled to the

possession of the property.

'Yr. MVedalie. Suppose there was no warrant. Let us put

the three together that Mr. Longsdorf and I are talk'ng about.

-e : a warrant; excess snizure. Two: a warrant; person not

rained. Phree: no warrant.

Mr. Holtzoff. Well, I think perhaps your criticism of

that sentence is well taken, Mr. Medalie. If we chi-nge the

language from "such person" so as to read that any person from

whom any property has been seized --

Mr. Medalie. With or without a warrant.

MAr. Holtzoff. VJith or without a warrant, may also move.
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Mr. Medalie. I think those are rights that are to be

protected against unlawful search and seizure.

Mr. Holtzoff. That language would meet your thought?

Mr. Medalie. Yes.

Mr. Holtzoff. "Any person whose property has been seized,

with or without a warrant."

Mr. Longsdorf. May move to suppress evidence? Suppose

he is not a defendant?

Mr. Medalie. He might be a defendant.

Mr. Longsdorf. He might not be.
1r. 4edalle. A warrant may issue against you, as a result

of which I get indicted, and it might be my property and not

yours, or I am indicted because I am seized at a railroad

station where a post office inspector, without a warrant,

either searched or seized off my person.

Mr. Youngquist. I want to ask a question. The rule reads,

"a person against whom a search warrant has been issued." Is
a search warrant necessarily issued against a person?

Mr. Medalie. It is not. Concerning whose property?

Mr. Youngquist. Suppose you know there is contraband

property in a place. Do you not issue a warrant for the search

of that place and the seizure of the property without regard

to whose it is?

Mr. Holtzoff. Yes, I thirk you are right about that.

Mr. Medalie. "A person whose property has been seized

under color of a search warrant."

"A person whose property has been seized under color

of a search warrant"

would cover the first two of the situations that I mentioned.
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Mr. Yourigquist. I was directing myself more particularly

to the propriety of the phraseology that we have in the section.

Mr. Holtzoff, In the light of the remarks that have been

made, I am of the opinion that this phraseology should be

to re-modified, and I will be very 31ad to have an opportunity/phrase

this, and perhaps we could adopt it now, subject to being

rephrased in matters of style.

Mr. Longsdorf. Mr. Chairman, may I make a suggestion to

Mr. Holtsoff that might simplify it?

The Chairman. Certainly.

Mr. Longsdorf. Why not transpose this second half, which

I find no fault with outside of that "such person," over into

a rule designed to cover all phases of motions to suppress

evide-nce? They may reach into other things than search

warrant s.

Mr. Glueck. I have that in mind, too, Mr. Chairman.

77hat about wire tapping, for instance?

Mr. Holtzoff. I do not think we had better deal with wire

tapping.

Mr. Longsdorf. That is another thing, but there are other

ways of obtaining property than by illegal search warrants.

Why not put them all together.

Mr. Robinson. Perhaps in our chapter on proceedings

preparatory to trial, such as motions, pleas, and so forth.

Mr. Longsdorf. Yes.

Mr. 1edalie. May I suggest that we ought not to a0nsider

that now until we get the principles settled, and then ask for

the transposition?

Mr. Longsdorf. That is agreeable.
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Er. Medalie. May I then make a motion?

The Chairman. Yes,

M7r. Medalie. I move that the language in lines 11 to 14

in rule 106 be substituted by the following:

"A person whose property has been seized under color

of a search warrant, or a pprson whosd property has been

seized without authority of a search warrant, may move

for the suppression of the evidence and move for the

return of the property seized."

Mr. Robinson. Such as returning property obtained ir~ci-

dent to arrest?

Mr. Medalie. Yes. You make the motio on the basis of

your simple constitutional principles, which we are rot attempt-

ing to define here; but a person from whom property has been

seized, either on his person or ir his home, has certain rights.

That involves a lit of complications, which we do not decide.
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cyi 10 Kr. IoltSotf. I think that is all right.

Kr. XdLellan. Suppose A is indicted and B's property is

seized under a searohwarrant. Has A any right to have that

evidence suppressed?

Kr. Youngquist. No.

Xr. Kedalie. Suppose he Is a defendant.

Mr. MoLellan. Suppose he in not a defendant. Read your

language.

Mr. Kedalie. We can add something there to make sure it

applies only to persons who are the subject of criminal prose-

oution.

Mr. Holtsoff. Noj whoever has the right to the possession

of the property.

Mr. Youngquist. You have got to divide them into two

classes. The man who has the right to the return of the

property on the one hand may or may not be the same as the

person in the other class, the man who has the right to suppress

the evidence. Isn't that your idea?

Mr. MoLellan. Yes, but that didnot make that distinction.

Kr. Dession. Under the existing practice only a person

with interest in the property has a standing to make such a

motion; isn't that true?

Mr. loltsoff. Yes.

Kr. Medalie. Mr. Longsdorf has made a good suggestion.

The language would read:

"A person whose property has been seised under color

of a searchvarrant, or a person whose property has been

seized without authority of a search varrant, may move for

the return of the property, andif he be a defendant, for
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the suppression of the evidence."

Mr. Youngquist. What about a defendant to whom the

property does not belong? Can he move to suppress?

Mr. Holtsoff. 1o, because his rights have not boon invaded.

Mr. Medalie. This says "a person whose property has been

seised," and the only one who can move for the suppression of

evidence is a defendant if it is his property.

Mr. Noltioff. I think I would like an opportunity to

recast this rule, inthe light of the observations that have

been made in the last few minutes.

Mr. Longsdorf. I move that the consideration of this

section be reserved for redrafting by the reporter, with the

assistance of Mr. Holtsoff.

The Chairman. You have heard the motion --

Mr. Medalie. And that I be consulted.

Mr. Holtsoff. We will be glad to have you.

Mr. Longsdorf. Yes; add that to the motion.

The Ohairmn. All those in favor of that motion say "aye."

Opposed, "no." It seems to be unanimously carried.

Mr. Dean. I would like to make one suggestion in connec-

tion with that recasting. Whereas one of the grounds you

specify is that the warrant is insufficient on its face, does

that cover the situation whe* the officer who makes the seisure

is exceeding the authority granted by the search warrant? I do

not think it covers that situation.

Mr. Holtsoff. Well, line 12 covers the contingency that

you have in mind: "on the ground that such warrant was served

illegally."
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lWouldn't that language cover that contingency?

Mr. eodalie., Let us stop debating this one. We are going

to do it over.

The Chairman. Rule 107.

Mr. Ioltsoff. That relates to criminal contempts and it

codifies, in a condensed form, %at I understand to be the

present practice as embodied in the existing statute.

Mr. Xedalie. I think you make one error.

Kr. Ioltsoff. What is the error?

Mr. Kedalie. There are two kinds of contempt: One that

can be purged and one that cannot be purged. In other words,

if you call the court a name, you are guilty of oontempt that

cannot be purged. In the other case the court issues an order

requiring the person charged to show cause why he should not be

punished for contempt, and you either conform to the original

order of the court, which purges you of the contempt, or you

are punished for contempt for not doing so.

Mr. Holtzoff. I used the language of the existing statute

on the subject.

Mr. Kedalie. If the existing statute has lame language,

we are supposed to fix it up.

1Mr. Holtsoff. I agree with that. I am always open to

improvement.

Kr. Xedalie. When it gets down to lines 18 and 19, "The

alleged contempt is not sufficiently purged."

Mr. Ioltsoff. I must say that there I copied exactly the

language of the existing statute. I agree with you that the

language might be clarified a little bit. I will be glad to do

it.
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Kr. Medalie. If y•u clarify that, I can go to sleep.

Kr. Holtsoff. Then, I move, subject to that clarification#

that Rule 107 be adopted.

Kr. Youngquist. Just a moment. Can a corporation be

guilty of contempt?

Kr. Roltsoff. I believe so.

Kr. Longsdorf. It can be guilty of disobedient contempt.

Kr. KoLellan. The corporation itself may be guilty.

The Chairman. A corporation may be guilty and punished by

fine.

Kr. Roltsoff. That is the present statute.

Kr. Longsdorf. Say I ask a question for information? I

do not know. Is it possible, in the case of disobedient

contempts,for a court in any way to combine a civil enforcing

contempt proceeding with a criminal punitive contempt proceeding?

The Chairman. It cannot be done at common law.

Kr. Longsdorf. I know it cannot be done at common law.

Mr. Ioltsoff. Ordinarily coercive measures are used for

civil contempt$.

Kr. Kedalie. Also in criminal contempts. If you will

allow me, I will give you an example of it. At the end of

1932 I was attempting to prosecute for violation of our

Federal laws with respect to elections. I attempted to get the

basic information. That is, I subpoenaed the chairman of the

New York City Board of Elections to produce certain election

books.

I happened, incidentally, to be a very good friend of that

person, but he was advised by the powers that be that we had

no authority to do so. He was brought before the grand jury
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and declined to produce the books.

Thereupon I moved, before Judge Qox,, to punish him for

contempt. Judge Cox was satisfied that there van a contempt --

that is, disobedience -- and he sentenced him to sixty days in

jail, as he put it, correctly, coercive but not punitive.

Xr. Justice Stone refused to give a stay.

One night after that I met him and he said to me, "I

thought you were a friend of mine, but JudgeCox told me this

about you. I asked him vhy did he give me sixty days. Re said,

'I don't know. George Medalle told me that that vas the thing

to do.$"

Mr. Wechsler. Xr. Chairman, on this issue, I think that

before voting on this section we ought to consider the rule

of the McCann case in the Second Circuit. I do not remember

the citation of that case, but it is an attempt by the Second

Circuit to address itself to one of the realities of criminal

contempt proceedings: Namely, the difficulty that often arises

in determining vhether a contempt proceeding is criminal or

civil; and, secondly, the question as to the degree of supervi-

sicathat should be exercised by the court over the institution

of criminal contempt proceedings.

The substance of the second circuit ruling is that where

the proceeding is intended to be criminal in purpose the pro-

ceeding shall be instituted not by the filing of an affidavit

of some credible person, as is here provided, but by informa-

tion filed by the United States Attorney or by some person

specially designated by the court to prosecute.

I think there is a great deal to be said for that procedure.

Mr. Moltioff.. But the statute is otherwise. The statute
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is the same as this rule.

Mr. Wechsler. The statuteas I recollect it -- and I speak

with diffidence -- does not dist'nguish at this phase between

civil and criminal contempt.

Mr. lHoltsoff. No, but th'.9 particular statute relates

only to criminal contempt -- that is, the criminal contempt

statute which permits proceedings to ba instituted by a private

party as well as by the United States Attorney.

Mr. Wechsler. Well, I am not impressed by the fact that

the statute may so provide, even if it does, because I still

think we have the power to change it and might well consider

changing it.

Mr. Holtsoff. Oh, no doubt.

Mr. Wechsler. At any rate, I should not want to vote to

approve this without considering that.

Xr. Maedalie. By the way, there is another thing that I

think we ought to consider. One of the most important cases

on criminal contempt is the case of a person who gave evasive

answers before a grand Jury and was punished for contempt,

Mr. Robinson. The Finkle case.

Mr. Medalie. No; another one that happened in my time.

I cannot think of the name.

There the court proceeded on an informal oral presentment

in open court before the grand jury. Afterwards, of course,

the defendant had an opportunity to be heard and present wit-

nesses; but-here, instead of being able to proceed and dispose

of it summarily, it would have been necessary for me, under this

rule, to have filed an information.

Mr. Holtzoff. I think so.
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Mr. Medalie. Of course, that would have taken another day

and the preparation of a great amount of material. What we did

was that the grand jury came to the courtroom, with the United

States and the witness, and then a statement was made by the

United States Attorney in behalf of the grand jury: "The grand

jury wishes to present Mr. Bo-and-So for contempt for giving

eveasive answers as follows," and then I called the stenographer

of the grand jury to read the testimony.

If I had to drav it according to this, I would have lost

a day or two or three.

Mr. Roltzoff. That is covered by paragraph (a) of this

rule.

Mr. Xedalie. It would not appear clearly that that was a

contempt commited in the presence of the court, although I

believe it was.

Mr. Roltsoff. The grand jury is part of the court.

Mr. Longsdorf. The judge does not know it of his own

lnowledge.

Mr. Wechaler. Section 387 of Tizle 28, to which

Mr. Holtzoff referred, applies only in a single type of contempt.

It is one of the sections of the Clayton Act, and it applies

only in the case referred to in section 386:

"Namely, the case where there is willful disobedience

of an order or process where the thing so done is of such

a character as to constitute also criminal offense."

So that it does not apply throughout the whole scope of

criminal contempt under present law and, as a matter of fact,

applies to a relatively rare case in the field of criminal
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contempt.

I appreciate the force of the position that the same

procedure may properly apply in other cases as vell, but that

involves, it seems to me, weighing of the position taken by

Judge Hand in the case in the Second Circuit to vhich I

referred.

I myself see great merit in the position taken by the

Second Circuit. I do not think we ought to reject it without

considering it.

Mr. Waite. What is your proposed change?

Mr. Wechsler. The substance of the 8econd Circuit is

that when you are dealing with true contempt the procedure is

either by information filed by the United States Attorney or

by affidavit filed by some person specially designated by the

court for the purpose.

Mr. Waite. It would change this phrase: "by the filing

of an affidavit of some credible person.*

Mr. Wechsler. Precisely.

Mr. Dean. What is the case?

Mr. Wechsler. I know it is the McCann case. I do not

know whether it is United States or some other party, but I

can easily give you the citation.

Mr. Holtzoff. I can say this: that in the Department for

years we have been declining applications on the part of

personsinjured by oriminMl contempts to institute prosecutions

on the ground that they an go ahead and institute their own

prosecutions under this statute.

Mr. Longsdorf. Mr. Chairman, there is another question I

would like to ask, of which I am also ignorant. When a
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general *qhtempt proceeding is instituted upon information for

a contempt which was done in the presence of the judge and of

which he knows, but which he was disinclined to pursue in a

summary way, what can he do then? (Jan he proceed on that

information to try the question summarily on his own knowledge

or must he call in witnesses to tell him what he already knows?

Mr. Holtsoff. If he proceeds by information, he has got

to give a regular trial.

Mr. Longsdorf. I think so, and I was reminded of that

question by reading the Toledo newspaper case, where he seems

to have done just exactly the other thing. It would have been

sufficient ground for reversal, but it was not the one.

The Ohairman. Where do we stand on this rule?

Mr. Wechsler. My motion was that it be held for further

consideration, rather than adopted.

Mr. Longsdorf. I second the motion.

The Chairman. It has been moved and seconded.

All those in favor say "aye." Opposed, "no." The motion

passes.

Now, what does that mean? That somebody is going to

submit ideas? Are the reporters to do something with it?

Mr. Dean. I would lieto make two sugge3tions: One, that

the McCann case be looked ati and the other, that Mr. Season-

good be consulted, because he is particularly interested in

that subject, and he had to run out before we reached it.

The Chairman. Very good.

Mr. Kedalie. Considering subdivision (a), may I make a

suggestion, as a tentative thing, that we amend that to read'

"In the presence of the court or the grand jury"?
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The Chairman. Yes.

Mr. Medalie. I move that after the words "the court" in
line 5 tbere be inserted " or of the grand jury."

The Chairman. It has been moved and seconded.

All those in favor say"Aye." Opposed, "no. The motion

is carried.

Mr. Youngquist. It sqs "while the court is in session."

Mr. Holtzoff. Yes. You ought to say, "while the court or
the grand Jury are in session."

Mr. Youngquist. "while in session."

Mr. Holtzoff. Sometimes the grand jury is in session and

the courtis not.

The Chairman. Rule 108.

Mr. Roltzoff. This rule relates to habeas corpus.

Although I drafted it, I have this misgiving about it.

The subject of habeas corpus, although it hinges on criminal
Proceeding from a practical standpoint, is really within the

jurisdiction of the Civil Rules Committee, because a habeas
corpus proceeding is a civil proceeding and the Civil Rules do
refer to habeas corpus. All of them say that, except for pur-
poses of appeal, the old proeedur, shall continue, while appeals
shall be governed by the rules governing appeals in civil cases.

So In the comment that I attach to this draft of the rule,
I suggest that if we want to deal with the subject at all, we
ought to make our recommendation to the Civil Rules Committee.

Mr. McLellan. I do not think it is our job.

Mr. Holtsoff. I do not think it is our job, either. I
drafted It because this was one of the topics that was to be

covered.
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Kr. Longsdorf. Kay I correctlouu, or try to do so?

*nn the following proceedings appeals are governed by

those rules but are not applicable otherwise than on appeal

except to the extent that the practice in such proceedings is

not set forth in statutes of the United States.0

Perhaps not all of the procedure in habeas corpus is set

forth in the statutes of the United States -- in fact, it is

not all set forth there.

Mr. Holtsoff. Then# the Oivil Rules simply, in effect,

merely continue the preexisting procedure, whatever that

procedure was.

Kr. Longsdorf. I think the habeas corpus rules at the

present time consist of the habeas corpus statutes and the civil

appeal rules and any part of the civil procedure rules which

apply and are not contained in the habeas corpus statute, the

way I read it.

Kr. Ioltsoff. And also such rules of the common law

relating to habeas corpus on points which cover the statutes.

Mr. Longsdorf. For that reason I think we can adopt habeas

corpus rules without undertaking to amend the rules of civil

procedure, I do not think we ought to try to do it.

Kr. Holtsoff. I agree with that.

I move that we dispense with Rule 108 or any other rule

on the subject of habeas corpus.

Kr. Longedorf. I second the motion.

Kr. Dession. I would like to suggest this. It may well

be that we need no ohange in the existing civil rule, but I

think we should consider whether the present procedure on

habeas corpus is satisfactory in all the respects in which that
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procedure is used in connection with criminal proceedings. If

we conclude that it is, no change is needed. If we conclude

that it is not, then I think we should consider what, if any-

thing, we should do on that.

My suggestion is to take care of criminal procedure.

Habeas corpus is used mostly -- not entirely, but mostly --

in connection with criminal procedure, and the fact that it Is

not a criminal proceeding in theory is historically and

theoretically truej but it is not functionally true.

Kr. Holtsoff. It is also used to a very large extent in

deportation proceedings.

Kr. Dession. Nevertheless, it is used more in oonnection

with criminal cases.

The Chairmian. In view of the fact that the Supreme Court

has, just in the last week or two, referred the Civil Rules to

the Civil Rules Committee, why wouldn't it be a proper thing

to refer this matter to them?

Kr. Dession. We oan, except that we cannot expect them to

worry about criminal procedure.

The Chairman. They said the problem arose, and we felt

it was on their side of the house.

Kr. Wechsler. May it not be relevant to know why the

Civil Rules Committee did nothing about the habeas corpus rule?

I asked one of the members about it. They felt tht the whole

habeas corpus procedure was a pretty sanctum sanctorum affair

and that it would be needless to touch it without a need for it

which did not exist.

3o I do not think we would be referring to them a a4bject

which they overlooked, but, rather, a subject on which they had
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a firm view. Therefore, I do not think we ought to refer it

to them unless we had a concrete suggestion to make, and I

know of no concrete suggestionat least that is embodied here.

Mr. Glueck. Mr. Chairman, I think Mr. Dessionts point is

vell taken, and I was wondering whether it would be proper to

have a little survey made as to the actual operation of habeas

corpus so far as impinges on criminal proceedings in the Federal

courts. Is that feasible?

Mr. Dean. Couldn't Mr. Gottschall get you up that

material in the Department of Justice?

The Chairman. Could we not get a memorandum frousomebody?

Mr. Holtsoff. Oh, yes. I can have somebody in the

Criminal Division get it.

Mr. Dean. There are people who work on it every single

dayi, like Mr. Gottsohall.

Mr. Glueck. I think we ought to have a memorandum on these

headaches that you talk about.

The Chairman. The motion is that ve request aid through

Mr. Eoltsoff and the Department of Justice on that.

All those in favor of themotion, say "aye." Opposed, "no."

The motion is carried.

Now, may we go back to Rule 81, which we hold until

Mr. Glueck arrived.

Mr. Glueck. This rule is drafted at the suggestion of

the chairman as the result of some correspondence --

2-2 The Chairman. May I ask which is your rule? The one on

pa~p2 or the one on page 3?

Mr. Glueek. Page 3, and also a little farther down, on

page 8.
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The Chairman. It commences on page 3.

Mr. Clueck. Yes. It deals with presentence investigation

to be made by probation officers.

The Chairman. This is Rule 81, page 3.

Mr. Glueck. There is the question of the scope of this

investigation and whether it should be applied to all offenders

or only certain classes. There is the problem of the procadural

stage at which it should be made. There is the question of

whether it should be confidential or not, and several related

problems.

We are dealing here essentially vith the ,manner in which,

to my mind, theory and policy point on the whole in one direc-

tion, but certain practical considerations may point in another.

As you will observe on Page 3, the way it is drafted is,

first of all, that the investigation should be made after a

period of continuance and after conviction. Now, it has been

recommended by Mr. Ohappell, who was in charge of probation in

the Office of Administrative Reports, that that investigation

should be made at an earlier stage, becaues of the fact that

several agencies had large territories, and probation officers

cannot get this investigating done in time.

My objection to that is, of course, that the accused is

presumed to be innocent until proven guilty, and I do not think

it is proper for probation officers to investigate his home and

his employment, and so on, because he may ultimately be acquitted.

I understand that many defendants do not seem to object to that.

Then there is the question of the scope of this investi-

gation. Theoretically, of course, the investigation should

cover everything that may perform a twofold purpose: First of
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all, aid the judge in imposing sentence; and, 8eoondjy, serve

as a sort of plan of supervision and correction in the case of

those men who are put on probation.

You will observe that I have expanded its possible use

also to the case of men who are sentenced as a result of the

court's considering his investigation reports. I do not think

there ought to be a duplication of these investigations, once

by the probation officer and the court and then again by the

investigators attached to the various penal institutions.

No1v, one of the practical difficulties involved is that

a thoroughgoing investigation takes time, and certainly in

some regions if the convict cannot be released on bail pending

the completion of this investigation, he has to languish in

very bad jails that we all know. That is one of the diffieul-

ties ve must face if we accept this provision for a oontinuance

for a reasonable period in order to make this investigation.

You will observe also that I provide for the investi-

gation of the prior criminal record in all cases and in such

cases as the court or judge shall designate. I provide for a

thoroughgoing social case history going into the make-up and

background of the offender.

That is done because at present, as you all know, there are

not enough probation officers, but it is hoped that ultimately

there will be enough so that at least the first time a man is

up for sentence in any court a thoroughgoing investigation into

the kind of man he is and what makes him tick and vhy he

committed the offense and the possibilities of his reformation

and the like may be obtained.

In order to compensate a person for the time it will take
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to make this investigation, I provide that the time shall be

deducted from the ultimate sentence, that a week or two weeks

or even three weeks cannot make much difference in the long

run so far as the correctional and penal treatment is concerned,

and is a sort of reward that I believe the accused is entitled

to.

Mr. MoLellan. Is that whether he is under bail or subject

to confinement?

Mr. Olueck. No; only where he is detained.

Pendell
fls

9pa
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Pendell
fols Mr. Glueck (continuing). Nov, there was another problem
Cinci
1-14-42 which was raised in this exchange of correspondence in reference
9p

to the confidential nature or otherwise of the investigation re-

port. There are many reasons why it ought to be confidential.

I think if you read this correspondence you will see some out-

standing abuses, as where one judge is accustomed to read this

confidential report to the court room before imposing sentence.

On the other hand, I think it ought to be permitted to make

this report available to the defendant, certainly where his

counsel asks for it. That does not occur very frequently in

real life, but it seems to me to be a right that we ought to

provide for. So that, roughly, is the rule as drafted.

Nov it seems to me that our job is to determine on these

matters of policy in the light of the practical limitations set

forth in this exchange of correspondence.

Mr. Holtzoff. I would like to suggest, about line 5, in

the light of your remarks and in the light of what I believe to

be the situation in many courts, where it is wise to have the

mandatory "shall" instead of "may". I am visualizing the court

in a small rural district where court sits for a week or two.

Now, if he Is required to continue the case for an investigation,

the case goes over the term, and the judge may not be back there

for three or six months.

Now, suppose the defendant is in custody all this time, he

has not given bail, he has to be continued in custody. Suppose

eventually he is placed on probation. In the meantime he will

have served an additional three or six months' time in jail.

Now, I think all that matter ought to be left to the good sense

and the discretion of the judge; and I therefore suggest--or,
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I want to ask you how you would feel about changing the word

"shall" to "may"?

Mr. Glueck. Well, if the practical difficulty is as you

say, I suppose we should do that.

Mr. Holtzoff. I feel sure it is. I think the difficulty

might be helped if, in the discretion of the judge, we permitted

investigations to commence immediately after the prosecution has

started, but I think the whole thing can be cured by using the

vord "may%, and you will leave the whole subject in the dis-

cretion of the judge. I am in complete sympathy vith pre-

sentence investigations, but I do not want them to become a

hardship for the defendant.

The Chairman. Isn't that open to this objection? You

might have probation facilities that are fairly adequate in the

district, and one judge may avail himself of them and another

judge may totally neglect them.

Mr. Holtsoff. That is exactly what has happened.

The Chairman. And shouldn't it be provided that wherever

the facilities of the probation officer will permit, the judge

"shall"? Then you avoid getting Judge A, relying on the pro-

bation reports, and Judge B, absolutely ignoring them.

Mr. Holtzoff. Yes, but the change covers more ground than

that. This is a provision that the judge shall order the con-

tinuance of the case for a reasonable period for the purpose of

an investigation.

Mr. Glueck. But that also says that the investigation in

some cases need consist of only the check-up on the prior

criminal record.

Mr. Holtzoff. Yes.
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Mr. Glueck. Wouldn't that be covered in those regions

where this time element would come in?

Mr. Koltzoff. Well but the point is, suppose there is a

1-week session; this particular case is tried on the last day

of the week. You wouldn't want to have the case passed for

three or six months until the court sits again in that division?

Mr. Dession. I am not sure that would be necessary. We

have provided in cases like this, here, that either you have

got a conviction or plea of guilty or nolo, but that the sen-

tencing may be done anywhere in the district. In another con-

nection we provided that, in order to cut down this delay.

Now, wouldn't that mean, then, that as soon as your probation

investigation was over your man could be taken to whatever

court was in session in that district at the time, whatever

division it might be, for sentence, there?

Mr. Holtzoff. That can only be done with his consent. Of

course in some districts there are no statutory'7divisions.

There may be a half a dozen places of holding court, without

separate divisions. I think that is true of the district of

Massachusetts.

Mr. Desslon. That in right.

Mr. Holtzoff. So that any action of the court can be per-

formed in any place in which court is held; but in a great many

districts there are statutory divisions.

Mr. Dession. That Is true.

Mr. Holtzoff. And without the defendant's consent every-

thing in that proceeding has to be done in the division in which

it was done.

Mr. Dession. Well, that is true, but if he doesn't consent,
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then I would not worry about him too much in this connection. I

think he will, most of the time.

Mr. Holtzoff. I do not like to put It up to the defendant,

who is not represented by counsel, to do any consenting.

Mr. Dession. If it Is explained to him that the difference

between consenting and not consenting is spending the next four

months in the county jail, I think he will usually consent, un-

less he thinks he has some reason not to, and if he would rather

play it that way, why worry?

Mr. Holtzoff. But another thing is this. Do we want to

carry prisoners, say, 250 miles, from one division or point to

another, as you would have it, in the Northern District of

Texas to the Western District?

Mr. Dession. Yes, I want to, if it is his alternative of

waiting for the court to come to town, fof four months.

Mr. Holtzoff. Well, It Is these problems that led me to

the thought that there ought to be a lot of discretion left in

the district court on this whole question.

Mr. Glueck. Well, that puzzled me, frankly, because in

this kind of section you really come up against a basic diffi-

culty in the federal system, where you have on the one hand

crowded regions and cities, and on the other hand you have

these vast territories and infrequent sessions.

Mr. Holtzoff. This is an ideal rule for a big metropolitan

center.

Mr. Dession. Well, there is this difficulty, though, and

that is, if you do not do it In this way, I rhink the probation

Investigation, which I am very much interested in, will be a

dead letter on paper to the majority of courts--not all, but in
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a majority. Nov, I am not interested in dead letters. If we

want this kind of investigation I think we ought to try to york

it out so that it can be done. That is the only way I can see.

Mr. Holtzoff. I think it can be done perhaps if you

authorize such investigations to be commenced at any stage of

the proceeding. You see, the way the rule is nov framed, the

investigation cannot be commenced until the conviction. Nov, I

see no harm in having the probation officer conducting the in-

vestigation even before that time.

Now, I think the difficulty that I suggested--and I think

it is a very serious one--could be very largely obviated if ve

omitted the prohibition against commencing an investigation

prior to conviction.

Mr. Glueck. Well, I see lots of harm in that. I do not

think it is a fair proeedure, and besides, it is vasteful,

because it entails the investigation of numerous cases that

will later be acquitted.

Mr. Holtzoff. Well, there are only five percent acquittals

or something like that--six or seven percent acquittals in the

federal courts. I wouldn't worry about that in the least.

The Chairman. Isn't there a great deal that it would be

harmful for the district attorney to know?

Mr. Holtsoff. Well, the attorney wouldn't know. That is

for the probation officerand the district attorney wouldn't

have access to the probation officer's report.

The Chairman. He would not?

Mr. Holtzoff. No, not until conviction. He shouldn't.

Mr. Wechsler. The harm that I see in it is to the trying

to build up confidence that should exist between the probation
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investigator and the defendant before the defendant has been

convicted. It seems to me it is destructive to sound probation

york, because the defendant speaks, or thinks he speaks, at his

peril; and more than that it is a procedure that is clearly

susceptible of abuse.

Mr. Holtsoff. I am not convinced we should permit such

investigation before conviction, but if ve do not, we cannot

make it mandatory to have such an investigation in every case,

because the only sufferers from such a mandate would be the

poor defendants who might be kept in Jail for three or six

months. I do not think it vould alvays be practical to cart

defendants from one division to another.

The Chairman. You could certainly make it mandatory in

those divisions and districts vhere the judges do not move about,

at that one place.

Mr. Holtzoff. Oh, there--yes, yes.

The Chairman. And if necessary you could have a rule that

said that, couldn't you?

Mr. Holtzoff. Yes. That is vhy I said this is an ideal

rule for a big metropolis.

Mr. Glueck. Is that the rule in different courts?

The Chairman. Yes. I do not see how you can escape it.

I mean, the problems are so directly different.

Mr. Beth. In Nev Mexico, Mr. Chairman, ve have lots of

illegal sitries--coming across the line from old Mexico. They

are held in the Jails in the southern part of the State, dovn

close to the border, and about once a month the Judge goes dovn

there and they round them up, sometimes 20, sometimes 50. They

all plead guilty. They go to Latuna, there, close to El Paso,
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and the immigration officers put them across the line after they

have served the sentence; and the next day they are probably

back; but there is no use having this kind of investigation in

that class of cases.

Mr. Noltzoff. No, there is not.

Mr. Seth. There must be a wide discretion given to the

district judge.

Mr. Holtsoff. As a matter of fact, most of those Mexicans

apply for sentence to that Latuna farm, because Latuna Farm

affords them a type of life that is much better than that they

have been used to.

Mr. Seth. They used to call it the "Bootlegger's Country

Club" at Latuna.

Mr. Holtsoff. I was told that a consul at E1 faso visited

Latuna and said to the immigration authorities, "Well, how do

you ever hope to suppress illegal entries so long as you are

running such a fine jail?"

Mr. Seth. They have a radio in every cell.

The Chairman. A radio in every cell?

Mr. Seth. A radio in every cell. Quite a place!

Mr. Wechsler. Hov much would it help if this were limited

to felony cases?

Mr. Glueck. I thought of that and decided that is the way

to vord it, as I did in lines 9-10--

"in such cases as the court or judge shall designate"

meaning by that, either as a matter of general policy or certain

individual cases.

The Chairman. Might it not be the misdemeanor cases vhere

most good could be done by probation?
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Mr. Seth. Yes.

Mr. Glueck. That is what I had in mind, as against that

simple division. Of course, that might be a beginningi you

might arbitrarily draw the line between a felony and a misde-

meanor•

Mr. Wechaler. I can't think it would be much good in mis-

demeanor cases, Mr. Chairman, because the punishment alternatives

are not large enough to permit of much more than a rough judg-

ment.

The Chairman. Up to a year in the Hudson county jail,--

That is in Jersey City, just to identify it,--would be worse for

a man than some long terms in federal prisons. I am concerned

about that, because they learn more bad things over there than

they probably would in a federal prison.

Mr. Waite. You are right about a great many local prisons

being worse than federal jails.

Mr. Wechsler. I am not against probation in misdemeanor

cases. I just vonder about the necessity for an extensive in-

vestigation, because it seems to me it is used to so great an

extent in such cases simply on the ground of the triviality of

the offence--and rightly so, I think.

Mr. Olueck. I think Mr. Means had a record of felonies

behind him, too.

Mr. Holtzoff. I would like to ask you a question as to

why you include an investigation of the prior criminal record

by the probation officer? What actually happens is that the

district attorney has the F.B.I. record of prior convictions.

That is a simple matter. You do not have to refer that subject

to the probation officer.
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Mr. Glueck. But in practice it is put into the probation

report.

Mr. Holtzoff. Well, the probation officer gets it from

the F.B.I. You do not have to have an investigation.

Mr. Glueck. It is much harder in states. I did not real-

ize that.

Mr. Koltzoff. The United States attorney always has the

F.B.I. record in a case in which he is going to trial.

Mr. Medalie. Does the F.B.I. have the state records?

Mr. Holtzoff. Oh, yes; the F.B.I. has everything.

Mr. Medalie. I know our probation officer himself makes

an investigation as to state offences.

Mr. Holtsoff. The F.B.I. record covers all arrests whereb q

fingerprints are taken, irrespective of whether they are federal

or state.

Mr. Dession. The F.B.I. record does not always include

Juvenile institutions. Sometimes when they hear about it, it

is there, and sometimes when they don't, it is not.

Mr. Holtzoff. It doesn't include any institution that

does not take fingerprints. It is a fingerprinting institution.

Mr. Dession. That is right. So the probation officer

sometimes gets these from the defendant himself.

Mr. Waite. I wonder, Mr. Holtzoff, if you can get this--

that is, if the officer, even in districts where the court is

sitting more or less continuously, where the court can take

care of it--do they have a probation service sufficient to make

an investigation in every case?

Mr. Holtsoff. They haven't. I do not know of any district

where they have enough probation officers to make it possible to
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investigate them in every case.

Mr. Waite. That is a matter that should be of importance

to the district judge.

Mr. Holtzoff. NoV, of course, that is their difficulty.

They are trying to get more money every year to add to their

staff, and I hope that before long they will reach that point,
not

but my understanding is today that they have/got a force with

which to carry on the pro-sentence investigation in every case,

especially since the probation officer performs two other func-

tions as well. He supervises defendants who have been placed on

probation by the court, and he also supervises the prisoners

released from federal institutions on parole.

Kr. Glueck. Yes, but their aim is to get more, and I think

if we had this kind of rule they would be aided in getting more

probation officers.

Kr. Holtzoff. I think it would, but yet you can't make it

mandatory unless you are sure the facilities will be present.

Kr. Glueck. It is mandatory only in the cases that the

court or judge designates as requiring this more intensive in-

vestiga tion.

The Chairman. Mr. Tolman says there are ten or twelve

districts in which pre-sentence investigations are nov made in

every case.

Mr. Holtsoff. Are there that many?

Mr. Tolman. Yes.

The Chairman. I know in my district the probation officer

says he in doing that, but it keeps his men working practically

five or six nights a week, and they work all day and work all

evening to get it done, but he has got to ' that state of



721.

enthusiasm about it, and it seems to me our rule ought to be

predicated on the fact that such is going to be forthcoming. I

do not think it ought to be built on the theory that the pro-

bation department is going to be undermanned.

Mr. Wechsler. Moreover, if Congress should approve the

rule, they vould probably provide the funds.

The Chairman. It certainly Vould lead to it.

Mr. Wechsler. It certainly is not an objection to the

rule that the funds may not exist.

Mr. McLellan. In the districts vhere the judge does not

sit in one place only, vhy shouldn't he go to the place vhen he

is needed and where he is needed, after a probation report has

been furnished, for the purpose of sentencing the defendant?

Mr. Holtzoff. I suppose he could, Judge, though taking a

district like the Eastern and Western Districts of Kentucky, in

each of those districts there are six or seven places of holding

court, and by the time the Judge makes the rounds, the time has

come for him to start making another round. In other words, it

is pretty difficult for him. He does so much traveling, any vay,

to keep his statutory terms, that he might find it difficult to

make additional trips in betveen times.

The Chairman, Or the single judge of the Eastern and

Western District of South Carolina.

Mr. Holtzoff. Yes, that is another one.

Mr. MoLellan. I am just asking. I do not know.

Mr. Holtzoff. In some districts he can do that.

Mr. Youngquist. There are consecutive terms in various

divisions that keep the judges going from one to another, up in

our State.
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The Chairman. Of course, the cure for that, in the days of

automobiles, will be when Congress gets around to the point of

abolishing some of these terms and places where court is merely

held because of some statesman's birthplace.

Mr. Holtzoff. The Judicial Conference has advocated the

abolition of the statutory divisions.

Mr. Seth. That is what ought to be done. They ought to

abolish divisions.

Mr. Holtzoff. Yes, then the judge would be free to go

around his district without being required to hold statutory

terms in specific divisions; but I am not particularly sanguine

about that statute passing, because there is a jealousy on the

part of local chambers of commerce, local bar associations, if

you please, and so forth.

Mr. McLellan. Then under those circumstances you have got

to distinguish between judges that sit in one place, and those

that travel about, unless you are willing to say "may" instead

of "shall".

The Chairman. I hate to see us go to the "may". I think

where it is possible it should be the "shall".

Mr. Glueck. Do you think it is feasible to draft it ac-

cording to that suggestion--that is, having two different pro-

cedures set out in the rule?

Mr. Holtzoff. I imagine it is.

Mr. Glueck. Is it?

The Chairman. Might it be possible to predicate it on

some principle that in such districts in a circuit, "as the

judicial council of the circuit shall designate"? so that you

will have it left to the Council of Circuit Judges to decide
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that there is enough manpower in the probation office in a

certain district to do it, and in others, that it must be pro-

gressive.

Mr. Waite. That ought to be good.

Mr. Youngquist. Wouldn't you run into the danger of find-

ing a Council that would not require it in any case?

The Chairman. I do not think so. I think the Senior

Circuit Judges who preside at these conferences are in the main

men who are intensely interested in this sort of thing.

Mr. McLellan. Well, why not leave that to the Reporter and

Professor Olueck to work out something on that?

The Chairman. May we do that? I really think we cannot

decide it tonight.

Mr. Medalie. Before you do that, I want to make a sug-

gestion of law on 81. It is really not of very much importance.

The Caairman. Yes.

Kr. Medalie. Rule 81, line 5, "sentence shall be imposed

without delay." That doesn't mean anything. That might mean

he should impose it the same day.

The Chairman. You are reading where?

Mr. Glueck. What line are you talking about?

Mr. Medalie. Rule 81.

The Chairman. Now, turn to page 3. We are dealing with the

alternative rule.

Mr. Medalie. Have you disposed of that?

The Chairman. No.

Mr. Holtzoff. Right there I might say the present 81 is

the Criminal Appeals Rule, but if the alternative rule is adopted,

that would supersede 81, 1 think.
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The Chairman. We will hold it in abeyance.

Mr. Medalie. Hold the bIde81 in abeyance, and the alter-

nate rule?

The Chairman. Now, are there other parts of your alternate

rule which you want to comment on, Mr. Glueck, or have you

covered it?

Mr. Glueck. I was wondering about this matter, from line

22 down. Some people have objected, beginning with line 26, on

the ground, as some probation officers claim, it would create a

lot of difficulty for them. Once it got around that the de-

fendant could see this report, it might get them into all sorts

of trouble, because they might have recommended certain things

to the judge or made certain statements about the prisoner's

wife, and all that sort of thing.

Mr. Youngquist. What is the purpose of permitting the

accused to see the report?

Mr. Olueck. I thought it was part of fair play.

Mr. McLellan. I do, too.

Mr. Holtzoff. I think it is fundamental in due process

that a person should not be sentenced on information that he

does not know exists.

Mr. Medalie. "Due process" does not apply here.

Mr. Glueck. Not due process, but it is fair play.

Mr. McLellan. I do not think it is fair that one side

should know something that the other side does not know.

Mr. Glueck. Do you think, Judge, in practice, it would

get around to the point where every lawyer and every defendant

would say, "Let me see that report"?
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Mr. MOeilIn. No; and in practices, Professor Glueck, so

far as my ovn personal observation goes, if in our district

counsel for the defendant rants to look at the probation report,

he does that, and he will talk on matters, in sentence, about

the contents of the probation report, and the judge has it

right there, and so far as one of them is concerned he reads it

before he sentences, ane he also listens to 'what both sides

have to say about it; but there are places vhere the probation

report is not seen by counsel for the defendant, and he should

have the privilege of seeing it, i think.

4r. Glueck. Nov, let me ask you this--vould it be Just as

well, in order to meet the objectilon of these probation officers,

to limit this to counsel? That is, the defendant vould be pro-

tected through his counsel, and it might avoid individual de-

fendants insisting on seeing these reports.

Mr. McLellan. I think that might be all right. I think

that might be all right.

Mr. Longsdorf. Doctor Glueck, is there any possibilitY of

withholding the names of iaformants and giving out only the in-

formation?

Mr. Holtzoff. That can be done in the framing of the re-

port. The probation officer can withhold the names of informers

from it.

Mr. Glueck. That would cause a complication. The way the

case histories are written up, they are supposed to give the

names of the informants.

Mr. Longsdorf. I know there are other statements.

Mr. Glueck. And to make statements as to their reliability,

too.



726

Mr. Longsdorf. Yes.

Mr. Glueck. And your suggestion vould make necessary a

digest of that--one more step, if that is to be done.

Mr. McLellan. There is not much trouble over the lavyers

seeing it.

Mr. Dession. I am afraid if you did alloi the defendants

to see it in all cases, it is somewhat like the problem* you

have in trying to serve papers on some persons. It includes

part of the document. Ee reads, here, he is "crazy", or some-

thing.

Mr. Medalie. May I make a practical suggestion? In rule

81, page 8, you refer to the defendant as a "convict".

Mr. Glueck. That is the other 81.

Mr. Medalie. That is your 81, page 8, rule (3).

Mr. Glueck. Page 8. What vas your comment, there?

Mr. Medalie. (reading)

"It shall not be lawful to sentence a convict."

The Chairman. "A defendant."

Mr. Medalie. It should be "a defendant".

Mr. Glueck. It is all right vith me, but by that time, he

is convicted.

Mr. Medalie. We never call him a "convict". We are all

agreed to let it go?

Mr. Holtzoff. We don't even call him a "convict", though

he Is in prison.

Mr. McIellan. There is something the matter with rule (3)

in my judgment. I think it is controversial, but I do not know

how you can pass it up and leave it just to the Reporter. I

have had casez--maybe it is by reason of my misconduct that this
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rule exists--vhere I thought it was not right to let a man go

entirely free from a jail sentence, that the interests of

justice would be serve4. if he got just a taste of Imprisonment,

and that would not be enough for him, because he ought to be

watched for a considerable period of time; so I have sentenced

him to say three months on the first count, and on the second

count, provided for a year's probation, or two years' probation,

and I think there are certain kinds of cases, cases where the

men are young, that that is a very desirable power; and when you

are considering such a rule as that you have to bear in mind,

don't you, that where there are two counts on which the defend-

ant is convicted, you can sentence him, on each count and make the

sentences consecutive?

There is something about that. There must be some abuse

that you had in mind, Doctor.

Mr. Glueck. Well, you sae the letter right above that,

Judge? Mr. Tolman brings out the evil. He says that transforms

probation into a sort of policing rather than a rehabilitative

measure. What you have in mind, in other words, while desirable,

ought to be done as part of parole rather than probation.

Mr. Holtsoff. But the parole law only comes into operation

if the sentence is for longer than a year.

Mr. Glueck. That may well be, but I am merely saying it

ought to be done.

Mr. Medalie. You have any number of sentences on that

theory. There are many cases where a man gets two years or even

five years on the first count, or a number of counts, that run

concurrently, and then the judge reserves another count and gives

him five years more, suspended after the service of the sentence
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on the first count.

Mr. McLellan. Well, I think it is desirable; he ought to

have that power. It does not need to be exercised always.

Mr. Medalie. There is a tendency for the cases to be uni-

form in my district, and I suspect, in most other districts.

The Chairman. Mr. Tolmaa suggests to me that Mr. Chandler,

vhen he read this rule, doubted whetner rule 3, paragraph (*),

was vithin the rule-making pover.

Mr. Medalie. You mean it fixes sentences?

The Chairman. Yes.

Mr. Glueck. I think that, too. It was merely one of the

topics referred.

The Chairman. Well, will the Reporter consider the whole

rule, and keep vhat Mr. McLellan and Mr. Chandler have said in

mind?

Mr. McLellan. I did not want to delay you by it.

The Chairman. I think that is important.

Mr. Glueck. What about rule 2 on page 7?

Mr. Holtzoff. I want to say a word about rule 2. It

provides that it shall be the duty of the court to give careful

consideration to the probation officer's report. I do not think

ye ought to make such a statement. You might as vell provide

or have a rule that it shall be the duty of the court to give his

careful consideration to the evidence in the ease.

Mr. McLellan. And yet there is need for that.

Mr. Holtzoff. You think it is?

Mr. Glueck. Why, certainly it is needed, yes.

Mr. McLellan. I do not want to be preaching about judges,

but I am afraid smine of them don't pay much attention to it.
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Mr. Glueck. I think there is a difference. They are ac-

customed to giving careful consideration to evidence that is

offered, but they are not accustomed to giving careful consider-

ation to matters of this kind. That is about all you can say.

Mr. HoltzOff. I know they need something of the sort. I

am wondering whether it would be vise to put it into the rules.

I am through with my judging.

The Chairman. But you can't forget that you were on the

bench?

Mr. Wechsler. Mr. Chairman, do I understand that the action

was, to refer this Vbble-matter back?

The Chairman. To the Reporter and Mr. Glueck.

We have left, the six rules dealing with appellate matters.

That commences with rule 90. I wonder if we may take just a few

minutes to glance through them and get some word as to wherein

they differ from the previous rules.

Mr. McLellan. May I raise a question of personal privilege?

I should like to have it understood that I was speaking in a very

general way only when I referred to judges sometimes not paying

very much attention to probation reports.

Mr. Glueck. 1'll say they don't--and you can leave that

in the record.

Mr. HoltzOff. Rule 90 is the same as the corresponding

civil rule on this subject. It relates to direct appeals from

the district courts to the Supreme Court. The only direct

appeal that I know of under existing law in criminal ceses is

the appeal by the Government from a decision on a demurrer or

similar ruling on a question of law, where there is a constitutiOl

al question involved or a statutory-construction 
question
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involved•

Mr. Wechsler. How about where there is a judgnent sustain-

ing a special plea in bar, does that language apply?

Mr. Holtsoff. Well, it is the same.

Mr. Wechsler. We have abolished special pleas in bar.

Mr. Holtzoff. There is a direct appeal in those cases

also if there is a constitutional question involved.

Mr. Medalie. We can't provide as to when a person has a

right of appeal.

Mr. Holtzoff. No, but I am just explaining in answer to

Mr. Wechsler's question.

Mr. Medalie. Well, I move it be approved.

Mr. Longsdorf. Second the motion.

(The motion was duly AGREED To.)

Mr. Holtzoff. Now, rule 91--

Mr. Robinson (interposing). I have a question, there,

Alex. Pardon me. I am seeking to go back. But this assignment

of errors, in the Southern District of New York, the judges

there and others have protested vigorously against continuing

the assignment of errors.

Mr. Holtzoff. That is for the Supreme Court.

Mr. Medalie. The dounm&ll have. I think you were present

when they protested at the Circuit Session with the bar.

Mr. Holtzoff. This relates only to appeals to the Supreme

Court, and the Supreme Court still requires it.

Mr. Robinson. The question was whether there would be the

same point applicable here.

Mr. Holtsoff. I don't think so.

Mr. Medalie. It might be a good idea if we were in some
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Vay to memorialize the Supreme Court, if it Js responsible for

the continuance o' the requirement of filing assignments of

errors in criminal cases, to have it do something to abolish it,

because it is a fraud and a nuisance.

Mr. Holtzoff. We do not provide for assignment of errors

in any other instance, except on direct appeals to the Supreme

Court.

Mr. Xedalie. You guarantee you are abolishing assignments,

nov?

Mr. Holtzoff. I beg pardon?

Mr. Medalie. You guarantee you are abolishing assignments

of error in the appeals to the C.C.A.?

Mr. HoltZoff. Well, if these rules are adopted.

Mr. Medalie. Where do you abolish that?

The Chairman. Later on.

Mr. Medalie. You do?

The Chairman. Yes.

Mr. Medalie. Goodt Good!

The Chairman. Why not here? Let us press Mr. Robinson's

question a minute.

Mr. Holtzoff. The only thing is this. My understanding is,

and Mr. Tolman vill correct me if I am vrong, that the civil

rules Committee hetltlteddto abolish assignments of errors, in

respect to direct appeals to the Supreme Court, because they

felt that touched the internal administration of the Supreme

Court, and the rules of the Supreme Court provide for assignments

of errors, and so they made no suggestion on that.

The Chairman. We suggested to the Court that there vere

certain anachronisms in the appellate procedure, and the Chief
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Justieo said, "Well, point them out to us. We don't see how

they could exist." And I related three or four of them to

him, and he said, "Why, they manifestly should be changed." So

I take it that we are permitted to make suggestions.

Mr. Holtzoff. Well, if that is so, I would like 6ppoftUfitY

then of revising rule 90 so as to abolish petitions for appeals

as well as the assignment of errors, and permit such appeals to

be taken by mere notice, as appeals are taken to the Circuit

Courts of Appeals.

The Chairman. Why not?

Mr. Dession. I second that motion. I think it is a very

good one.

(The motion was duly AGREED TO.)

Mr. Holtzoff. I am glad you raised the point.

Nov, rule 91 relates to making up the record on appeal to

the Circuit Court of Appeals, and it represents one of the two

or three changes in the present Criminal Pppeals Rules. The

present Criminal Appeals Rules perpetuate the old-time bill of

exceptions. The Civil Appeals Rules, vhich came about four

years later, abolished bills of exceptions. Rule 91 abolishes

bills of exceptions, and makes the procedure for that purpose

the same in criminal appeals as it is in civil appeals.

Mr. Beth. Mr. Holtzoff, is this intended to be complete,

or merely to change the Criminal Appeals Rules in some particulars

The reason I am asking that is, you do not specify in this any

time for taking the appeal, do you?

Kr. Holtzoff. Oh, well, the time for taking the appeal

is not a procedural matter.

Mr. Seth. It is specified in the Civil Appeals Rules.
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Mr. Eoltzoff. 1h, yes, your appeals--clvil appeals, and

all those questions.

Mr. Seth. You take rule 3 of the appeals rules.

Mr. Holtzoff. I am not suggesting any change on that score.

The Chairman. Then ought it not to be all incorporated

here as one complete sct?

Mr. Soltzoff. Perhaps so.

Mr. Youngquist. Mr. Chairmen, I have been wondering for

some time whether the Court wants incorporated into these rules

of criminal procedure that we are preparing the suggestions for

changes in the Criminal Appeals Rules, or whether they vant that

in a separate communication?

The Chairman. Well, I am not altogether clear on that,

but I gathered from my talk with the Chief Justice that they

wanted one complete report with a definite indication from us

on where we were recommendlng changes In the appeals rules.

Mr. Holtzoff. Well, I am bothered by the fabt that under

the Orlmlnal Appeals Act, the Supreme Court may make rules with-

out referring them to Congress, whereas under the 1940 act,

rules have to be referred to Congress.

The Chairman. I do not see aiuything to worry about in

that. They are aot going to lose their control over appeals

rules by submitting the whole block to Congress; and, after

all, they are not dealing at arm's length.

Mr. Holtzoff. I had the thought that maybe the two groups

of rules should be in two separate documents and all that part

of it which is covered by the 1940 act submitted to the Congress.

Mr. Wechsler. Why don't we wait until we get congressional

sustaining?
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The Chairman. Yes. The Court should inquire at least

whether or not they are sensitive on that point; but I am afraid,

practically speaking, that if the appellate rules were submitted,

and these were held away from Congress, why, those Congressmen

would go up in the air. They vould say, "Well, we will pick

these to pieces, boys, just to show you what we can dol" you

know; but that is up to the Court.

Mr. Longsdorf. Mr. Chairman, that prompts a question that

has been in my mind for some time. Should we--are ve authorized

to--submit these appeals rules as a part of the criminal procedure

rules, or have they been referred to us merely for suggestions

of changes or amendments to be made in the Criminal Appeals

Rules, with the expectation that the Criminal Appeals Rules

will stand as a separate code of rules? I do not know.

Mr. Robinson. It seems to me, Mr. Chairman, that our task

simply is in the drafting of the rules to see to it that there

is as distinct a line as possible, on the one side of which

would be rules which we draft clearly under the power of our

statute, and on the other side of that line, as clearly as

possible, rules which are beyond the particular scope of our

statute; and if we vill do our drafting 'ith that in mind, then

I think we will have to let those other problems take care of

themselves as we come to them.

Isn't that about as well as we can do?

The Chairman. In other words, do you want to make it so

they can besubmitted or be used as a complete system?

Mr. Longsdorf. Of course I understand these wber•rare

merely workingnmnMbeZ-aror our present consideration and working

out, and are not at all indicative of what the final numbers
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will be.

Mr. Glubek. But if they are not meant to be a part of

an entire *ysteii of criminal procedure$ does your Chapter IX

cover all the problems in the field?

Mr. Robinson- No, ,t does not. In other vords, Chapter IX

is obviouslY incomplete, ond I agree with the recommendations

that have been made here, and, AlX, I think no doubt W608

Vith the recOmMOndatiOns made here, that the appeals chapter

should b,3 drafted nov in the light of .0htever recommendations

the Committee makes, and combined with the Crimlnsl Appeals

Rules, so that they Vill be harmOniouS.

1r. Holtzoff. Yes, Iagree to that.

Mr. Glueck. To be presented as a separate dooument entire-

ly?

Mr. Robinson. When the time comes.

The Chairman. suppose Ve leave that open to further in-

structionsM. ooltZO1 f. In anser to Xr. 30th's question as to the

time for appeals, that is taken care of by Criminal Appeals

Rules, by one of the rules as to which I am not suggesting any

change eth. But you said this was intended to be complete,

this is a set. That is what I was vorried about.

Xr. Holtzoff- Perhaps I spoke too rapidly. This, plus

the Criminal Appeals Rules.

tir. Robinson. Adapting the two to each other.

Mr. Roltzoff. And they are to be dovetailed one Vith the

othe w, rule 91 is the rule which does away with the bills of
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exceptions and provides for a simple record in its place.

Mr. Dean. I do not think you allow enough time In rule

91. 40 days is the maximum that you can get.

Mr. Holtzoff. That Is the time fixed in the civil rules,

and there is no reason Vhy in a big civil ca99--

Mr. Dean. It is not the time in criminal appeals as it

stands nov, though you can get any amount of time in some oases.

If you have got a complicated record, you are going to need more

than 40 days in order to take it to the Court of Appeals.

Mr. Medalie. it says:

"but the district court $hall not extend the time to

a day more than 90 dayS from the date of the first notice

of appeal."

Mr. Holtzoff. The Circuit Court of Appeals can grant him

another extension.

Mr. Medalie. We had better preserve that specifically,

because there is much confusion if you do not say it specific-

ally.

Mr. Dean. There is much confusion nov because there are

certain of the Circuit Court of Appeals rules which specify the

time, and whereas the criminal rules now give the judge the

privilege of setting the time, vithin the first 30 days, in

vhich to file a bill of exceptions, he would be inclined to

set say 150 days, whereas the Criminal Court of Appeals has

already fixed the time in its rules. We should take care of

that.

Mr. Medalie. What would happen to your tobacco case?

Mr. Dean. Very much!

Mr. Medalie. I have seen the record, and it could not be
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printed within that ti"e. It would be physically impossible.

Mr. Deen. You could not do it.

Mr. Holtzoff. Is this problem different from the problem

in civil cases?

Mr. Medalis. Where is the discretion vested in the court

by this rule to give a time that is reasonable?

Mr. Seth. The present rule gives a discretion.

Mr. Medalie. I thought we were going to exclude that.

Mr. Seth. It ought to be.

Mr. Holtzoff. The district court may grant a 90-day ex-

tension, or an extension up to 90 days from the date of the

notice of appeal, and I think there is another provisionl that

the Circuit Court of Appeals can grant another one.

Mr. Medalie. Where is that?

Mr. youngquist. The last line.

Mr. Medalie. The district court gives 90 days, and I am

wondering what would happen in the tobacco case we were talking

about, where it is physically impossible, for them to print that

record in that time. What is it--30 volumes, now, without ex-

hibits?

Mr. Dean. More than that.

Mr. Holtzoff. The printing comes later. This is only the

time for settling and filing.

Mr. Medalie. But they cannot do that.

Mr. Dession. It could not be done in that time, though.

Mr. Glueck. What do you propose, George? ovw would you

allow that to be more elastic?

Mr. Seth. The present rules allow the district court to

extend it indefinitely, within the first 30 days.
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Mr. Dean. I think that is where it ought to be, because

the district court, as no other court, knows Vhat the case is

about, and the size of the record.

Mr. Medal&s. That is why it is a distinction without a

difference. Mr. Longsdorf points out to me that the record

shall be filed. That mean3 you can file the transcript. That

is right. So it also is a distinction without a difference, if

you have only one copy of the record.

If you have only one copy of the record to file with the

clerk of the appellate court, how are you going to get that

stuff to the printer? Obviously you must have two records, so

unless there are two copies of the minutes made through the

trial, you would have to sit down and copy it again.

The Chairman. You take the court's record and send it to

the printer, and keep your own record.

Mr. Medalie. The court has no record necessarily. Usually

they do not.

Mr. Dean. Not unless it is given as a gift by the people

who pay for it.

The Chairman. I thought that was something every district

court had.

Mr. Medalie. No, that is not.

Mr. Youngquist. Wouldn't the Circuit Court of Appeals

6llow you to withdraw the record for that purpose?

Mr. Medalie. It might or might not. Why shouldn't he be

required-

Mr. Dean. Some of the rules provide now that you can only

withdrav a copy, and one must be left there.

Mr. Medalie. You see, if you have only one stenographic
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record, and you file that in the appellate court, your Job then

in order to get this to the printer is first to copy the record

that you are going to file in the appellate court. Well, the

copying of that record is almost as big a job as having it

printed.

Mr. Seth. Just about.

Mr. Dean. Yes.

The Chairman. Of course, the easiest thing to do, obviously,

I would say, would be to get two copies.

Mr. Medalie. Yes, but suppose you didn't?

The Chairman. That would indicate that someone in the de-

fendant's counsel's office ought to learn how the mechanics of

the case should be run.

Mr. Medalie. I know, but suppose he didn't? Suppose he

is limited in his disbursements, or he could only get disburse-

ments for appeal after conviction, which is a normal situation

any way?

The Chairman. I should think he could appeal and then get

the record back from the C.C.A.

Mr. Medalie. I do not think that would be so easy.

Mr. Dean. I think there is one basic question underlying

all these appellate sections, and that is whether we are purport-

ing to adopt a procedure that is followed in the Fourth Circuit

and the Court of Appeals of the District, and, I think, in the

Third Circuit.

The Chairman. And the First.

Mr. Holtsoff. That is provided in the older rule. I have

that here.

Nr. Dean. If it is, have we provided for reviev by the
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Supreme Court in that set-up? because I think they have run

into real difficulties where you only have one copy of your

original transcript filed in the Circuit Court of Appeals. The

Supreme Court has nothing to review, unless it takes the digest

of the transcript which accompanies the brief.

The Chairman. Well, that is no problem. I have a case

that is coming up next month, in which the record is 7,000

pages .

Mr. Dean. That is, if counsel on the other side stipulate

that that shall be the record.

The Chairman. The original record has been filed with the

Court, and there are being printed as appendices to the two

briefs about 600 pages of testimony. Nov, if the Court handles

that 600 pages, it has got all that is pertinent. If they con-

ceivably want to find anything in the 7,000 pages, it is there,

but the issues which are being raised in the Supreme Court do

not involve the other 6,500 pages approximately, and it is per-

fectly foolish to lot the court be burdened vith the physical

weight of carrying that about.

Mr. Dean. I agree with you, and I think it is a very ex-

peditious way of bringing a case up to an appellate court; but

will the Supreme Court, as it is nov constituted, or under its

present rules, look at the transcript of testimony, or will it

only look at such parts of the transcript as are set forth in the

appendix to your brief?

The Chairman. We would stipulate that the entire original

record filed with the clerk is the record in the case and may be

referred to by the counsel in the argument if desired, and by the

Court. Nov, whether the Court will do it or not, I do not know.
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This is a form of stipulation suggested to me by OunOel for the

T.V.A., and he says that is the Vay they have regularly done

it in appeals coming up from the Fourth Circuit.

Mr. Dean. Nov, you have a problem, don't you, assuming

that the court Vill look at that as your record? Suppose

counsel on the other side viii not stipulate that that is the

record? And I understand that that has arisen in several Oases.

What do you do then?

The Chairman. I Vas interested in another case that in-

volved about 5,000 pages, vhere counsel vould not do that, and

they printed the vhole record on an application for certiorari--

and it vas denied. I don't knoV anything about it, but it

struck me as the most foolish thing a man could ever do.

Mr. Dean. It vas foOlish, and that vas probably one of

the reasons it was denied!

Mr. Longsdorf. Mr. Vanderbilt, have you had experience

Vith the opposing counsel making additional excerpts in the

brief, on the contention that yours vere not enough?

The Chairman. That is done nov in the C.C.A.

Mr. Dean. That is done in the Fourth.

The Chairman. I mean, each side presents his own appendix

to his brief.

Mr. Longsdorf. All he wants?

The Chairman. Yes. And in this case, ve have also stipu-

lated that if either of us has left out of our printed excerpts

of the record in the appendiX, ve can add it in our briefs.

Mr. Longsdorf. 'We do that in California, and we do not

use those stipulations.

The O;nairnan" We are stipulating out of an excess of
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caution.

Mr. Longsdorf. Well, that is all right.

Mr. youngquist. That is provided for by these rules.

The Chairman. Yes; and really, from the standpoint of the

judges of the Circuit Courts of Appeals, they just "eat it up",

because it strips the record of a lot of stuff vhich from their

standpoint is just surplusage.

Mr. Longsdorf. For a long time in the Ninth Circuit ve

have been doing the same thing in a different way. The record

is printed under the supervision of the clerk of the Circuit

Court of Appeals, but only so much is printed as is designated

by the parties tobe printed. It is selected in about the same

way, and a short record goes up, and it is all in one book, and

there are ample printed copies left over to be sent up to the

Supreme Court in case there is a petition for certiorari.

The Chairman. I did not knov the Ninth did it. If they

do, then you have practically half the Circuits doing it.

Mr. Longsdorf. Well, they don't--I say, we print the

record there in a separate book, and that is filed as the

printed record. The transcript is there, too, but not all of

the transcript is printed, and the record is printed under the

supervision of the clerk of the Circuit Court of Appeals and

not under the supervision of the judge of the district court--

the transcript.

Mr. Holtsoff. Mr. Chairman, may I revert to a question

Mr. Medalie raised a few minutes ago, namely, an extension of

time within which to file the record. True, the district court

is given only up to 90 days, but the corresponding civil rule

from which this is taken has been construed as not depriving
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the Circuit Court of Appeals of the inherent power to grant a

greater extension, only you have to apply for another extension

to the Circuit Court of Appeals instead of to the district

court.

Mr. Medalie. It does not appear In the rules, does it?

Mr. Holtzoff. go, but the Circuit Courts of Appeals have

so construed the corresponding civil rules.

The Chairman. Is there any reason vhy it should not do so?

Mr. Holtzoff. I see no reason why it should.

Mr. Medalie. I think that should say so.

The Chairman. Do you so move?

Mr. Medalie. I so move.

(The motion vas duly AGREED TO.)

Mr. Holtzoff. With that amendment, I move the adoption of

rule 91.

Mr. Dean. I would like to amend it again, and that is to

place no limitation on the district court. It seems to me the

Circuit Court of Appeals has no basis for determining vnether

the extension should be granted. The dittrict court is the

court that knovs how long a record is and the difficulties of

getting it up for appeal purposes, and if you go into the

Circuit Court of Appeals and make your representation, you can

only at the most make certain superficial arguments about the

length, and so forth.

Mr. Medalie. That is all they need to know, isn't it--

that, plus the exhibits, and the character? That is not diffi-

cult to establish.

Mr. Dean. How are you going to get relief from the C.C.A.

though if the district judge, who knovs all about it, turns you
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is turning you down.

Xr. Dean. That's what i mean.

Mr. Medalie. This rule gives him a limited power.

Mr. Dean. That's what I mean.

r,. Xedalie. In view of his limitation, it would be a

question of getting relief only from the Circuit Court of AP-

peals, which is the only court now, sometimes.

mr. Dean. If I were sitting on the Circuit Court of Appeals

and they came up to me, and the district judge had t,irned them

down, or at least lad said, "Gentlemen, I can only give you so

many dayS," I would have no way of knowing whether it should

have been more, because I would not have as much knowledge as

the man who had tried the case.

M,. Medalie. Right you are--if the district court turns

you down--but under rule 91, the district court can't give you

more than 90 days even if he thinks you are entitled to nine

monthsr. Dean. Ye make him turn them down, is what you are

saying to me.

Mr. Kedalie. That's right.

Mr. Wechsler. I second Mr. Dean'S motion, anyhow, to

give the district court power to grant the extension.

Mr. Dean. That's it.

Mr. Holtzoff. I don't like the idea of having a different

practice in civil cases from that prevailin in criminal cases,

on the same point.

The Chairman. Is the problem here any different from what
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it is on the civil side?

mr. Dession. Yes.

Mr. Weohsler. One thing, Mr. Chairman--apPeals in criminal

cases come very frequently in cases of a different sort than

you get on the civil side. It may be a matter of simple con-

venience and necessity not to go further than the district Judge

in making the application in civil litigation where you have

got to appeal; you have got a solid issue, and it is a lot

easier to regularize the practice in terms of knoving the Circuit

Court.

it seems to me it may still be burdensome in criminal cases

to have to do that, the argument of symmetry making it prevails

because of the real issues that may be involved.

Mr. Dean. I vould really like to see the present rule for

criminal appeals retained; that is, vhiCh gives to the district

court the opportunity to fix the time at vhioh your bills of

exceptions should be filed, and I think the same thing should

apply here vith reference to your notice of appeal and the filing

of your appellate record.

Mr. Eoltzoff. I would like to call attention to 8 (b),

which gives general plenary power to extend the time, and it is

under this provision that Circuit Courts of Appeals have been

extending the time in civil cases for the filing of the record.

The corresponding civil rule is 6 (b), I think.

The Chairman. Nov, you have the motion by Mr. Dean,

seconded by Mr. Wechsler.

(The motion was duly AGRIhD TO.)

Mr. Dean. Don't limit the district Judge.

Mr. Holtzoff. I move ve adopt rule 91, vith the alendments



746

36

that have been approwd.

Mr. youngquist. What vas the first amendRet-, nov?

The Chairman- The first amendment was to give the C.C.A.

power to extend, and the second one is an amendment to give the

district court power to extend. The only man who doe@st

have the right to grant the extension* is the defendant'

Mr. Medalie. If the district court turns you down, you

ought to have a right to go to the Circuit Court of Appeals.

The Chairman. You have got it, under our motion.

Mr. Youngquist. They both applY.

The Chairman. All those in favor, say age.

(The motion was duly AGRV3D TO.)

Mr. Medalie. Mr. Chairman, isn't it a fact that the balance

of these rules with respect to an appeal, e2coet the rule with

respect to liability on a bond, deal with this Fourth Circuit

practice?

Mr. UoltzOff. No. All of rule 92, to and including para-

graph (k) is the same as the civil rule. Paragraph (L) is the

Fourth Circuit practice on printing the record.

MW. Seth. Well, you do away with the bills of exceptions

in these rules?

Mr. HoltzOff. Yes, we did that in rule 91.

Mr. youngquist" I was looking for it. I do not see it.

I do not see the elimination of the bills of exceptions in 91,

except and unless it may be inferred from the mere fact that

you file the record.

Mr. Wechsler. It is in rule 90, isn't it?

Mr. HoltzOff. Rule 92.

Mr. Seth. That is the Supreme Court.
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mr. Wechsler. Oh, you are right.

Mr. Beth. I don't see where it is done avay vith.

*r. Youngquist. Unless it is by implication.

Mr. Holtzoff. By inplication, and also is included in our

rule 92, vhich describes how the transcript shall be made up,

and there is no rule or provision for bills of exceptions, but

the new provision is paragraph (L), vhich is in substance the

Fourth Circuit Court.

The Chairman. (L), 92.

Mr. Longsdorf. Now, with respect to (L), I am obliged, on

behalf of the Ninth Circuit, to protest against passing that in

this way. They would not like it out there, and it is not

their way. The clerk of the Circuit Court of Appeals has the

record printed there, and I know I am speaking correctly when I

say that that is satisfactory. We do it differently in the

state courts of California, and just as Mr. Vanderbilt said, the

difficulty is in getting transcripts enough to handle your ap-

peal.

Nr. Vanderbilt has said "Two." My own experience is that

three are hardly enough, because each party to the case wants

one of the transcripts on which to make his discussions, and one

has got to be filed, and even then, the printer is left out in

the cold. Now, the way it is done in the Ninth Circuit is,

when that transcript is filed, the parties then designate what

parts of the typewritten transcript filed as the record on

appeal are to be printed, and when they have made those desig-

nations, the appellant designates his, then the appellee desig-

nates what additional he wants if any, or they may stipulate,

and then the clerk in the Circuit Court of Appeals takes that
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dovn to the printer and supervises the printing.

Then the C.C.A. judges have all the record that they need

to read contained in one book, and there are ample copies to

go around. Sixty of them are printed, and there are enough

left over to file in the Supreme Court if you apply for certior-

ari. The thing works, and they do not rant it changed.

Mr. Dession. Vell, it vorks very vell if your parties

can print a record, but Vhen you have to publish books at the

rate of anywhere up to a hundred thousand on some appeals in

order to have an appeal, it becomes a little bit silly, I think.

Mr. Iongsdorf. You don't print the entire transcript.

You reduce it, just as you do by excerpting it in the briefs,

but you get enough copies.

Mr. Glueck. Suppose you can't get the parties to agree

as to how much they put in?

Mr. Longsdorf. They say how much they rant printed, and

if they want too much, they have to pay for it.

The Chairman. The Circuit Court rule is, the moving party

prints vhat he wants; hence, if he prints too much, he has

either to pay the cost of it or get called down by the court,

or both. Nov, if he doesn't print all that the respondent needs,

the respondent prints vhat he wants.

Mr. Longsdorf. We have been doing that thing in California

for years.

The Chairman. And it saves all that Interminable business

of counsel getting together and figuring out Vhat shall be

printed.

Mr. Longsdorf. I know.

The Chairman. Or having to go in to the judge and having
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the judge necessarily decide.

Xr. Longsdorf. I know that.

The Chairman. And getting the judge 50 sore 8t you on

account of the nuisance of making him do it that when your case

comes up you have already got two strikes against you before you

go to bat. It is just nonsensical from that standpoint. That

is relieved by this.

.r. youngquist. Do we not have a duplication between (a)

and (L)? (a) provides for designation of the parts of the

record to be printed# and (L) provides that either party may

print the record.

Mr. Holtzoff. No. (a) is a designation of what is to be

included in the record to be filed.

Kr. youngquist. To be filed--I see.

Kr. Holttoff. So you don't reach any of that part of it

there, Mr. Youngquist.

Kr. Dean. Why shouldn't the entire record be filed?

The Chairman. it is.

Mr. Dean. Then why do you have to have a designation as to

what portions of it shall be filed?

Mr. Longsdorf. No, we don't file the entire transcript,

unless it is necessary.

Kr. Roltzoff. Suppose you go up on a question of law?

Xr. Dean. Don't they, in the Fourth Circuit, file an entire

copy of the transcript?

Mr. Seth. Yes.

Mr. Dean. Beginning with the selection of the Jury, right

on through to the last?

The Chairman. The whole thing.
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Mr. tongsdorf. There are plenty of appeals that go up in

California VithOut a word of transcript, where it is only on

the law and the pleadings.Mr. Dean. Should not (a) therefore be re-worded?

Mr. uoltzoff. The civil rules do not require the entire

transcript to be filed. They provide that only those portions

shall be filed which Counsel 
d esignate. Then under the FOurth

Circuit rule, when it comes to printing, as I understand it,

each counsel prints in the appendix to his brief so much of

what has been filed as he wants to.

The Chairman. I have struggled throuVh the old method

that we have had in the Third Circuit, the traditional method

of printing everything., and I have also struggled through the

days when yoU reduced everythinig to Ivarrative form.

Mr. Longsdorf'. That vas vorse•

The Chairman. And when this Vourth Circuit thing vas de-

vised, the judges in the Third Circuit couldn't see it at all.

They only adopted at after the (ourt of Appeald in the district

had; and within the last year it has been adopted in the Firat

Circuit, Ond the judges in every circuit that has it prefer it

because it reduces the amount of their paper vork.

Mr. LongsdOrf. We prefer it to the old system, but I

think the way they print the record in the United states Circuit

Court of Appeals in the Ninth Circuit a 3 cow'Plishes the same re-

sult, and is still more convenient.
The Can irs A. That is all right if you are both 1r4. San

VranciSco, but suppose one is up in Portland, Ore., and the
other is down in Los Angeles, it isn't so easy, is it?

Mr. Longsdorv - Well, you have got to exchange praeciPes
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designating the parts you 'wnt included.

The Chairman. I have gotten into more bull-fights over

what records shall be printed than I have in the course of all

the trials I have ever been in.

Mr. Seth. Mr. Holtzoff,aren't 92 (L) and 93 a duplication?

&r. Tongsdorf. Yes, more or less.

Mr. Seth. 93 seems to be much more complete than 92 (t).

They look like the same thing.

1r. Holtzoff. 93 is a little more detailed. I think (1.)

of 92 covers everythingg.

The Chairman. On 92 (L), Mr. Dean, the clerk of the Fourth

Circuit, has published an address that he gayv at some one of

their judicial conferences.

Mr. Dean. I read that.

The Chairman. And they are really grateful, and from the

standpoint of the litigants it cuts down their printing bills to

about one fifth or one sixth of what they normally would be. It

is certainly worth saving.

Mr. Dean. Oh, I agree with you absolutely. I read that,

and the only question I had was when you got to the supreme court,

whether you ran into any diffiOulties.

The Chairman. well, I asked Judge Parker about it, and he

said they never had had any complaint from the Court, and these

two eases that I have had from the Fourth Circuit seem to have

worked out all right.

Mr. Longsdorf. I might add that the whole process of

appellate procedure in California is under revision by court

rules at the present time, and I do not know what they are going

to do about it. I tried to find out, but I couldn't get any
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inkling.

The Chairman- Is that in the Ninth Circuit?

Mr. Longsdorf. NO, no, in the state courts.

The Chairman. Oh, in the state courts.

Mr. McLellan. There is one thing in these rules taken from

the civil rules that I think is perhaps of some consequences, but

it may be merely personal to me. The rule gives the district

judge among others the right to call the attention of the Court

of Appeals to misstatements in the record, either early, or

after the case has been entered in the Circuit Court of Appeals.

There is no provision hoeverr for the judge seeing the record.

About three or four weeks ago I bad the experience of a

lawyer vho was filing his brief thinking that he would send a

copy of it to me, and he sent a letter saying that he enclosed

it, but unfortunately for me, he sent the record instead of his

brief, and it was Just as full of errors and misstatements as

it could possibly be. Both sides had agreed to it. The punctu-

ation in the judge's charge was such that it was utterly senseless,

and under that rule, because I happened to see it, I called the

attention of the court to it, and counsel, who made all the

changes that I suggested.

Now, I do not believe that a judge should have any power-

the trial judge--iwth reference to the record, as he did in the

case of a bill of exceptions, but I think you serve the interests

of everybody if the rule provided that he shall have a chance to

see the record before it goes up, and the stipulation as to what

should be a part of the record, to the end that he may suggest to

counsel that the errors therein be corrected in the early stages,

instead of having to do it through printing the changes later in
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case the judge happens by chan"e thrOu&h somebody's mistake to

see it, and to ee sole misstatements in the record.

I think that is one of the defects in that rule, but it

may be just because I am always anxious to see what somebody

says that I have said.

Mr. Dean. I think that is rather important, since we are

abolishing bills Of exceptions.

Mr. Robinson. Certainly.

Mr. Dean. That is, the procedure under which they wS

filed with the district Judge.

Mr. Robinson. Yes, and signed by him.

Mr. Dean. And since the errors are often errors of law

made largely by the trial judge, it seems to me he should have

some opportunity to glance at it.

Mr. Mc1ellan. Yes, not to say what should go up, but to see

it, to the end that he may act under the rule, if the lawyers

won't correct the misstatement, and of telling the Circuit

Court of Appeals what the errors are.

The Chairman. Yu make that as a motion#, udge--SOWe such

provision?

p r. Mcsllan. ? I do, the language to be left to the

Reporter.

Mr. Dean. I second it.

Mr. Longsdorf. May I interrupt for a question? You are

leaving the provision of paragraph (g) in this rule (92), the

record to be prepared by the clerk and certified?

Mr. McLellan. Yes, but I refer especially I think to (h),

which provides that the parties or the district judge, either

before or after the record is tranmitted to the appellat
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court--

Mr. LongsdOrf. et.
rThat the appellate court, on proper mug-

Xr . XcLellan . h t t e a - M l i e t t a n o i s o

gestion, or of its oVn initiative, may direct that an omission

or misstat1ent in the record be corrected.

Xr. LOngsdorf. Under this similar practice that Ve have

in Califorui&, the judge certifies the reporter's transcript,

just as he did a bill of exceptions.

Xr. bcLellan. Well, he doesn't do that1*ere.

Kr. Holtsoff. The civil rule to Vhich thu refer, Judge,

is it not the provisiOn in (h)? Isn't that the same as the

civil rule?

Xr. Younfgquist. Yes, that is what ae said.

Mr. XcLellan. yes, but hh0 is he going to knoV about the

Misstatements# unless re sees the record?

Mr. Longedorf. The clerk certifies it and sends it up, and

that is the end of it. Ie doesn't see it at all.

Kr. KOLellan. No, he doesn't see it at all; and he ought

to have the opportunitY, because he sometimes can help counsel

and be perfectlY willing to correct his misstatements.

Mr. Youngquist. Sy the way, the clerk prepares the record,

under (g), and I suppose the judge coulr arrange with the clerk

to see the record before it goes up. Would that be sufficient

protection for the Judge?

Kr. KoLellan. No, I do not think the judge wants to go

around asking for the privilege Of looking at a record.

Kr. youngqUiSt. go.

Xr. XcLellan. I think it should be made a part of the rule

that it should be submitted to him, thou& not passed upon by hil
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Mr. Youngquist. I did not mean that, but simply to give

the clerk instructions to submit all records to him, in view

of the contents of (h), which gives him the right to suggest

the record.

Mr. Lonesdorf. The practice under (g) corresponds to the

California practice. The clerk simply certifies the record, not

the reporter's notes. The clerk certifies that, then the re-

porter's notes are certified by the reporter, and the clerk

sends the whole thing to the judge.

Mr. McLellan. We don't know anything about it.

Mr. Holtsoff. To bring it to a head, may I move that rule

92 be approved as it is in the draft, with the addition of an

amendment to cover the point suggested by Judge McLellan.

Mr. Robinson. Second.

Mr. Longsdorf. Nov, just wait a minute. I want to add

something else. I think there is an error in (g) here that I

should have called to your attention sooner. Rule 92, page 2,

paragraph (g)-

"but shall always include, whether or not designated,

copies of the following: the material pleadings* *"

That is a little bit uncertain, or ambiguous.

"--without unnecessary duplication"

Then -

"--the judgment;"

Nothing about the defendant's plea, or the verdict, and that

ought to go in. You can't have a complete record without that.

Mr. Holtzoff. Well, the judgment shows what the verdict

was, of course.

Mr. Longsdorf. How's that?
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Mr. EoltSoff- The Judo&ent shove vhat the verdict Vas,

of course.

Mr. Longsdorf. Well, hov about the plea?

The Cbai~man. It is part of the pl&dings.

Mr. loltzoff. It is part of the pleadings.

Mr. Longsdorf. Well, is it a pleading?

The Chairman. Yes.

Mr. Medalie. No, no, that ordinarily goes in. The clerk

sends in the minutes. That shovS everything that happens in

the case.

Mr. Holtzoff. They do not do that in all districts.

Mr. Medalie. They do not?

Mr. Holtsoff. They do in some.

Mr. Dean. After all, this is only a matter--

Mr. Medalie. You see, you are going up on the judgment

roll, and you want to have everything that happened. These

appeals are appeals on the judgment roll, because it includes

every intormediats step, and there is no appeal on any of the

intermediate steps, until you have the Judgment roll.

Mr. Longsdorf. Eov have ve got a record of hbat the verdict

vas?

Mr. Medalie. I move the minutes, certified by the clerk,

be included.

Mr. Holtzoff. They are not included in the civil rule.

Mr. Medalie. Well, of courso, I know they are not, but it

has been the custom in many many jurisdictions to include them,

because your appeal is on the judgment roll.

Xr. Holtsoff. I have no objection.

Mr. Medalie. I move they be included.
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Mr. Holtzoff. I Vill make that as part of my blanket

motion.

Mr. ledalie. All right.

Mr. Holtsoff. That ve include the minutes.

The Chairman. All right, Mr. Holtzoff accepts that, and

ve have Judge McLellan's motion. All those in favor of the

motion to amend 92, say aye.

(The motion vas duly AGRUD TO.)

The Chairman. 93 has been covered by 92 (L).

That brings us to 94.

Mr. Holtzoff. That is similar to the corresponding civil

rule, and just makes it easier to enforce a simple procedure.

Mr. Medalie. All right, vhere is your procedure for the

supersedeas bond?

Mr. Holtsoff. That is contained in the Criminal Appeals

Rules. I am only including those appeals rules which I am sug-

gesting be changed, rather than carrying them all.

Mr. Longsdorf. May I call attention to a difference here

between 92 (L) and 93? 93 reads:

"Unless ordered by the circuit court of appeals it

shall not be necessary to print the record on appeal in any

criminal proceeding."

92 (L) reads:

"Unless ordered by the court it shall not be necessary

to print the record on appeal."

Which court are you talking about in 92?

Mr. Holtsoff. You want to change that? That ought to be

"circuit court". Of course, it was intended to be "circuit

court".



758

Mr. Longsdorf. Well, I thought so.

Mr. Holtzoff. Shall ye change it by consent?

Now, ye are ul to rule 94, Mr. Chairman, which relates

to the simple enforcement of supersedeas bonds.

Mr. Longsdorf. What became of 93, may I ask?

The Chairman. It is out. It is a duplication of (L).

Mr. Holtzoff. That is out.

Mr. Longsdorf. Out?

Mr. Youngquist. And in 94, line 3, "the court", by notation.

Is that the Circuit Court of Appeals or the district court, or

is that dealt vith in a preceding rule that does not appear in

this volume?

Mr. Dean. I assume it is the district court.

Mr. 3oltzoff. I think it would be whichever court takes

the supersedeas. That is my opinion.

Mr. Longsdorf. Which court clerk is the agent?

Mr. Holtzoff. Whichever court takes the supersedeas, I

will say.

Mr. Medalie. Why don't we say it, and make it clear?

Mr. Dean. Doesn't the judge of the district court ordinarily

take it?

Mr. Holtzoff. Ordinarily, the district court takes the

supersedeas, but sometimes the Circuit Court of Appeals will.

Mr. Medalie. Why don't you say the clerk of whichever

court takes the supersedeas bond?

The Chairman. The jurisdictional court accepting the super-

sedeas.

Mr. Longsdorf. The judgment ought to be entered by the

clerk where the case started, and that would be the district
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court. When it goes back the minute can be entered, "Judgment

on the motion by summary judgment."

Mr. Seth. 94 vould not have to cover both bail and super-

sedeas bonds. The Circuit Court of Appeals rules limit the

supersedeas bonds to fines. They designate the appearance bail

in separate rules pending appeal. Ought not this to cover both?

Mr. Longsdorf. You mean bail on appeal?

Mr. Beth. Bail on appeal, yes.

Mr. Holtzoff. Well, the supersedeas bond is equivalent to

bail pending appeal, isn't it?

Mr. Beth. Well, look at rule 6. It is distinguished.

The trial court may stay the execution of any sentence of fine

or costs, and it may require the defendant pending appeal to pay

the fine, submit to an examination of his assets, or give the

supersedeas bond.

Mr. Holtzoff. Well, if he does not give a supersedeas

bond, the defendant stays in jail.

Mr. Seth. This relates only to the fine.

Mr. Longsdorf. The appeal stays the execution of the

sentence. There is nothing to supersede there.

Mr. Holtsoff. No, butthe supersedeas bond is so, as I

understand it, if the defendant is to be released from custody

pending appeal.

Xr. Dean. That is a bail bond.

Mr. Seth. The trouble here is, the supersedeas is used

to stay the execution of the fine.

Mr. McLellan. Why don't you cover both?

Mr. Seth. That is vhat I say--"supersedeas or bail bond."

Mr. Holtsoff. Yes, sir, I think ve should.
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The Chairman. All right, a motion is made to include

bail bonds as veil as superseddas bonds on appeal, in rule 94.

Mr. Dean. I second it.

(The motion vas duly AGREED TO.)

MR. HOLTZOFF: I move, with that amendment, the rule be

adopted.

Mr. Medalie. At Vhichever court he happens to file the

bond in. I think that the provision, howevere, ought to be for

his filing the bonds only in the district court. The circuit

court isn't going to.

The Chairman. Well, ve define "court" to mean the district

court, so that is all right.

Mr. Medalie. Well, is it clear that the supersedeas and

the bail bond are both filed in the district court? If it

isn't, it ought to be so, because the clerk of the circuit

court can't go around to the various districts enforcing bail

bonds or supersedeas bonds and collecting fines.

The Chairman. Subject to a cheek-up on that, may we have

a tentative acceptance?

Mr. Medalie. Yes, sir.

The Chairman. All those in favor of the motion say aye.

(The motion was duly agreed to.)

Mr. Holtzoff. Now, rule 95, "Definitions," really duplicates

in a sense the general definition section of these rules, in

part, not in whole, of these rules, and I think if we are going

to have just one set of rules, you do not need rule 95.

The Chairman. It can be combined with rule 1.

Mr. Holtzoff. Yes, I think so.

Mr. Robinson. I think so.
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Mr. Medalie. Computation of time, lines 11-13. If you

give somebody 40 days or 90 days, and the time is extended,

end you give them nine months, or let us say 180 days, why

should you exclude Sundays and legal holidays? That is no

place for excluding them.

Mr. Holtzoff. Well, that is the President's rule.

Mr. Medalie. It is a poor rule.

The Chairman. If the last day on which you happen to act

happens to be Sunday or a holiday--isn't that right?

Mr. McLellan. Yes, or when the time is less than seven

days.

The Chairman. Yes.

Mr. Medalie. Well, you have no such time here. The time

is specified in the foregoing rules.

The Chairman. We have got an earlier rule on that.

Mr. Holtzoff. Rule 8 (a) covers that, and I think this

second paragraph becomes unnecessary.

Mr. Kedalie. All right, I move to strike it out.

Mr. Seth. It is taken from the present appeals rules, this

part.

Mr. Robinson. That is right.

Mr. Longsdorf. If this is all part of one whole system of

rules and one complete whole, then the foregoing rules, occurring

on page 95, overlap the rule we have got away up in front of

this.

The Chairman. That's right.

Mr. Longsdorf. If these rules apply only to the chapter on

Appeals, then they should be so worded, so as only to apply.

The Chairman. We can't do that yet, until we know what
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the court wants us to do with the situation. It is our problem,

so we will have to get a very tentative approval of this,

knowing that it may or may not be combined with rule 1, with

rule 8, or possibly may be made separately.

Nov, as I understand it, the last paragraph is the only

new part.

Mr. Holtzoff. That is right.

The Chairman. So far as the criminal appeals rules are

concerned?

Mr. Holtsoff. Well, no, only the last clause of the last

paragraph is new, including proceedings to punish for criminal

contempt of court. That is to cure the defect pointed out in

the Nye case.

The Chairman. I see.

Are there any other questions on this rule?

Mr. Holtzoff. I move it be adopted, Mr. Chairman, with the

omission of paragraph 2, and subject to consideration of its

being combined with rule 1.

Mr. Youngquist. Yes.

Mr. Longsdorf. And the correction of the rule, and permit-

ting in this other unforeseen rules that might be misleading.

Mr. Holtsoff. That is a matter for the committee on style.

Mr. Longsdorf. Yes, I think so.

The Chairman. All in favor of the motion, with this

amendment and modification, say aye.

(The motion was duly AGREED TO.)

The Chairman. I cannot think of any rule we have not

covered.

Mr. Medalie. There may be a few odds and ends ve will
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want to put in--for example, statlng Vhat is to be done on a

motion in arrest of judgment.

Mr. Holtzoff. We have no rule on arrest of judgment, and

no rule on grand jury, as yet.

Mr. Nedalie. Also such things as viewing the premises, as

to which there ought to be specific authority.

Mr. Longsdorf. Indeed there ought.

The Chairman. I would like to suggest this--that the

Becretary write a letter to each member, vhich would reach him

probably as soon as he gets home or be there waiting, asking

him to suggest any topics that he thinks of that should be in-

cluded that we have not touched so far.

Mr. Longsdorf. If that is a motion, I second it, and I

hope it will be worded broadly enough.

The Chairman. Let us proceed to the vesteof the program.

I think any of the matters that we have covered today that

seem to be controversial so far as the members of the Committee

are coneerned, as soon as they are redrafted, should be sent out

to all the members of the Committee, so that we can see vhether

the third redrafting embodies a meeting of the minds. I do not

mean by that, if you are on the losing side of a motion, that

you should argue it over again, but to see whether or not the

rule expresses the sense of the meeting.

Mr. Longsdorf. The sane questions will be open as on a

motion for rehearing on appeal?

The Chairman. No. 3: That as soon as we get a return or

an expression of opinion on those things, that the Committee on

Style start to operate, and as fast as they can get the matter

in shape, that another tentative draft be sent out to all the
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members of the Committee, and ve Vill arrange for a final meet-

ing before the report is submitted to the Court. I tke it,

after that it Vill be for the Court to determine whether or not

it is to be printed and circularized to the bench and bar,

and then, from then on.

Xr. KTLellan. Are you deciding whether to hold the meet-

ing in Washington or some place else where the hotal accOmO-

dations are more suitable?

xr. Nedalie. Thank you for that. I was about to put it.

The Chairman. Chief Justice Hughes eXpressed the desire

that our meetings be held here. I do not know whether that

commandment continues or not under the present conditions.

Perhaps I may talk to Chief Justice Stone about it. I take it

your favorite meeting place is Atlantic City?

Kr. NoLellan. That is it.

Mr. Seth. Hoboken, ve figured ont

The Chairman. Vell. Yiy dissent from anything in Hudson

county?

Mr. Holtzoff. Hov about 9ssex county?

The Chairman. Oh, that is all right. Ye will see you are

well treated in the hotels and clubs.

Does that general program meet with the approval of the

committee? If it does, we will consider it accepted tentatively.

1r. Longsdorf. Can ve have any forecast about when the

next gathering will be?

The Chairman. That, I should think, would probably depend

on the reporter.

Kr. Robinson. And Kr. goltzoff, and all of our staff, and

how fast we can york.
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Mr. Waite. I understand the Reporter is to sail for

Singapore on a battleship. I do not knov Vhether the war Vill

be over by then, or not.

The Chairman. I think the Chief Justice ironed that out

with the Secretary of the Navy.

If there is nothing more, gentlemen, I think ve can adjourn

and notify everybody of course at the earliest possible moment

when it is likely that ve will have another committee meeting.

That is all. I think a motion to adjourn is in order.

(The motion was duly AGREED TO.)

(whereupon, at 10:30 
p.m., the Committee adjourned.)

---------------------------


