Minutes
Civil Rules Advisory Committee
May 6-7, 2002

The Civil Rules Advisory Committee met on May 6 and 7, 2002, at the Park Hyatt Hotel in
San Francisco. The meeting was attended by Judge David F. Levi, Chair; Sheila Birnbaum, Esq.;
Justice Nathan L. Hecht; Dean John C. Jeffries, Jr.; Mark O. Kasanin, Esqg.; Judge Paul J. Kelly, Jr.;
Judge Richard H. Kyle; Professor Myles V. Lynk; Hon. Robert D. McCallum, Jr.; Judge H. Brent
McKnight; Judge Lee H. Rosenthal; Judge Thomas B. Russell; Judge Shira Ann Scheindlin; and
Andrew M Scherffius, Esq. Professor Edward H. Cooper was present as Reporter, and Professor
Richard L. Marcuswas present as Special Reporter. Judge Anthony J. Scirica, Chair, Judge Sidney
A. Fitzwater, and Professor Daniel R. Coquillette, Reporter, represented the Standing Committee.
Judge Bernice B. Donald attended as liaison from the Bankruptcy Rules Committee. Peter G.
McCabe, John K. Rabig, and James Ishida represented the Administrative Office. Thomas E.
Willging represented the Federal Judicial Center. Ted Hirt, Esq., Department of Justice, waspresent.
Observers included John Beisner; Alfred W. Cortese, Jr.; Jonathan W. Cuneo (NASCAT); Peter
Freeman (ABA); Jeffrey Greenbaum (ABA); Elizabeth Guarnieri; Marcia Rabiteau; Ira Schochet;
and Sol Schreiber.

Judge Levi opened the meeting by observing that although the agenda book was thick with
several long projects, many of the items on the agenda had become familiar by long study over the
years. Most committee members have participated in the process from the beginning of these
projects to the present conclusions. The long-drawn-out committee process has been vindicated.
Public comments, both in writing and at the hearings, have been very useful. The committee
recognizesitsdebt of gratitude to the many lawyers, judges, and otherswho have hel ped to improve
the proposed rules. The committee also has done good work. Judge Rosenthal in particular has
devoted enormous effort to Rule 23 for many years. The Reporters have done amarvelousjob in
synthesizing the public comment and in preparing the rule language and notes for the Committee's
consideration. And the support provided by John Rabig has been extremely important.

Many successive drafts of the agenda materials have culminated in proposals of
extraordinarily high quality. The reporters have had to struggle with the multiple functions of the
Committee Notes. When first published, the Notes have been used to explain why the Committee
believes the proposed changes are desirable. But as the process matures, the Notes have shifted to
the reduced role of explaining what the committee has done as a guide to future application. The
Notes for these rules proposals reflect a dramatic pruning process in response to these concerns.

January 2002 Minutes
The committee approved the minutes for the January 2002 meeting.
Rule 51

Only one change was proposed in the text of Rule 51 as published. Some comments, and
particularly the comments by the Department of Justice, suggested that the plain error provision of
Rule51(d)(3) might gotoofar. Aspublished, Rule51(d) provided that a party "may assign aserror”
three categories of instruction mistakes. Thethird, (d)(3), was"aplain error inor omission fromthe
instructions.” The"plain error” term was borrowed from Crimina Rule 52(b), agenera plain-error
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provision that appliesto awide variety of errorsin addition to instruction errors. But Criminal Rule
52(b) does not establish aright to assign aplain error. Instead, by providing that a plain error may
be"noticed," it recognizesjudicial discretion. Asageneral matter, the Standing Committee prefers
that different sets of rules adopt the same approach to similar problems unless agood reason can be
shown for differences. Thereislittle apparent reason to believe that plain-error review should be
more readily available in a civil action than in a criminal prosecution. Adoption of the Criminal
Rule approach was approved accordingly. Two additional changesin the plain-error provisionwere
suggested aswell. Thefirst wasto delete"or omission from," on thetheory that a"plain error inthe
instructions" embraces wrongs both of omission and commission. This change was approved. The
second was to adopt the expression of the newly restyled Criminal Rules by substituting "consider"”
for "notice." This change too was approved.

Asthusamended and redesignated as Rule 51(d)(2), the plain error provision recommended
to the Standing Committeefor adoption reads: " A court may consider aplain error intheinstructions
affecting substantial rights that has not been preserved as required by Rule 51(d)(1)(A) or (B)."

Two additions were proposed for the Rule 51 Committee Note. The first adds three
sentences on "scope,” stating that Rule 51 governs instructions on the law that governs the jury's
verdict. Other instructions, such as preliminary instructions to a venire or cautionary instructions
in immediate response to events at trial, fall outside Rule 51. This addition was discussed briefly
by asking whether it was useful to give examples of instructions that fall outside Rule 51. The
conclusion was that the examples are useful, and that it was clear that they were only exampl es, not
acomplete list. The second Note addition is a brief description of Supreme Court decisions that
explain the plain-error approach taken in crimina cases. Both changes were approved.

A substantially reduced version of the published Committee Note was presented as an
illustration of thewaysin which justifications and helpful practice comments can be stripped away,
leaving only explanations of the changes made in therule. The proposed deletions were reviewed
in order, and approved for deletion.

The committee voted to recommend that the Standing Committee recommend adoption of
Rule 51 as revised.

Rule 53

Judge Scheindlin presented the report of the Rule 53 Subcommittee. She observed that
although the public comments and testimony on the proposed Rule 53 did not match in volume the
comments on Rule 23, the comments were very helpful. They led the Subcommittee, meeting by
telephone, to suggest ten changesin theruleas published. Inorder of the Rule 53 subdivisions, these
areto: (1) add to subdivision (8)(1)(C) an express preferenceto "pretrial and post-trial™ matters; (2)
make a small style change in (a)(2); (3) add several specific matters to the (b)(2) provisions that
address the contents of the order appointing amaster; (4) provide an opportunity to be heard before
the appointment order is amended; (5) clarify the (b)(4) effective-date provision; (6) raise the

October 7, 2002



Minutes
Civil Rules Advisory Committee, May 6-7, 2002

page-3-

guestion whether the court "must” afford an opportunity to be heard before acting on a master's
report; (7) recommend a new (g)(3) provision that increases the court's responsibility of de novo
review of the facts; (8) change the (g)(4) provision for review of conclusions of law to parallel the
changes on fact review; (9) adopt the tentatively published (g)(5) provision for reviewing matters
of discretion; and (10) delete entirely subdivision (i), which deals with appointment of magistrate
judges to serve as masters.

These changes, and other possible changesthat were considered but not recommended, were
discussed one-by-one.

Rule 53(a)(1)(C), as published, authorizes appointment of amaster to "address matters that
cannot be addressed effectively and timely by an available district judge or magistrate judge of the
district.” Some of the comments expressed concern that this general provision might be read to
supersedethelimitsthat Rule51(a)(1)(B), drawing fromlongstanding doctrine, imposeson reference
to amaster for trial. Thisinterpretation was not intended. Instead, (C) was intended to establish a
standard to control the uses of mastersfor pretrial and post-trial purposes that have grown up since
Rule 53 was adopted. The standard is different from the trial-master standard, and must be kept
clearly separate. Thedistinction isemphasized by adding an explicit referenceto these uses, so that
(C) will read: "address pretrial and post-trial matters* * *." This proposed change was accepted
without further discussion.

A separate question was addressed to (a)(1)(C). Suppose a master is appointed to address
defined matters on a showing that no available district judge or magistrate judge can address those
matters effectively and timely, but later developments in the court's docket make it possible for a
judgeto addressthose matters? It was agreed that thetimefor applying the (a)(1)(C) standard isthe
time of the initial appointment; the appointment need not be subject to the disruption of continual
reexamination of this criterion.

Rule 53(a)(2) addresses groundsfor disqualification. Aspublished, it referred to disclosure
of "a" potential "ground” for disqualification. A styleimprovement was suggested, making therule
refer to disclosure of "the potential grounds for disqualification.” The style change was accepted
without further debate. The appropriateness of permitting the parties to consent to appointment of
amaster whowould be disqualified without party consent wasdiscussed. Thepartiescannot consent
to continued service by ajudge who is disgualified; why should party consent be accepted asto a
master? Two responseswere given. A master isnot ajudge; all parties may prefer the appointment
of aparticular person who is particularly well qualified to discharge the master's duties, and in such
circumstances the need to protect the open assurance that there is no basis for disqualification
appearsinadifferent light. Inaddition, onereason for refusing to accept party consent to continued
serviceby ajudgewho otherwise should bedisqualified isconcern that lawyerswho expect to appear
before the samejudge in other matters may feel pressureto consent. That concern is much reduced
with respect to a master.
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Rule 53(a)(3) was addressed by several comments. As published, it provides that a master
must not during the period of the appointment appear as an attorney before the judge who made the
appointment. The comments suggested that this disqualification will impose an undue hardship,
particularly onlawyersinsmall firms. Thesubcommitteeconsidered these comments, but concluded
that the provision should remain as published.

Discussion of the disqualification as attorney began with the observation that the
disgualification may deprive the court of the opportunity to appoint agood lawyer asmaster. There
is no disgualification from appearing in other cases before ajudge who has appointed a lawyer to
conduct atrial or appeal; why should appointment as master be any different? The immediate
response was that amaster isfunctioning not in the adversary process, as an appointed lawyer does,
but as an adjunct of the court.

One approach might be to mollify the rule by excepting cases that are active at the time of
the appointment as master. Another might be to seek the consent of the partiesin other cases in
which the master appears aslawyer, but that would be an invitation to withhold consent as ameans
of disqualifyingafeared adversary. Concernaso wasexpressed that if themaster isnot disqualified,
aparty in another case with the master as attorney might seek to disqualify the appointing judge.

It was protested that the disqualification will be particularly costly in asmall bar with few
lawyers. In the western states, for example, masters are regularly appointed in water-rights cases.
A master may be involved as lawyer in twenty other cases— and there is only one judge handling
them al.

The appearance of impropriety was brought back to the discussion, asking whether it is
proper for the same person to act simultaneously as a court adjunct and also as an adversary
representative before the court. Perhaps the concerns about depleting the pool available for
appointment could be addressed by adding aqualification that permits an attorney-master to appear
before the appointing judge in exceptional circumstances.

The question was renewed: what do we lose by deleting the disqualification? It remains
possible for the judge to impose disqualification in making the initial appointment.

It was suggested that the (b)(2)(B) limit on ex parte communications between master and
judge may reduce the fears of partiesin other litigation that a master-attorney has a special entree
with the judge.

The interest of the states in regulating attorney conduct was noted. The problem of
simultaneously working as ajudge's master and appearing beforethejudgein unrelated litigation is
likely to be seen as presenting a problem of conflicting interests, a matter traditionally regulated by
statedisciplinary authorities. States|ikewiseregul ate the appearance of impropriety, aconcept with
along and detailed history. A federal judge cannot, by appointment, immunize a master from
regulation by state authorities.
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A different anal ogy isprovided by magistratejudges. Judicial Conference conflict-of-interest
rules for part-time magistrate judges provide that a part-time magistrate judge may appear in any
civil actionin any court, and may appear as counsel in acriminal action in any state court but not in
any court of the United States. A partner or associate of a part-time magistrate judge may appear as
counsel in any federal court other than in the district in which the part-time magistrate judge serves,
so long as the magistrate judge has not been involved in the criminal proceeding in connection with
officia duties.

Noting that the rule does not requiredisqualification of the master'sfirm — and that the Note
observesthat this question is|eft to the discretion of the appointing judge — it was asked why the
appearance is different for other lawyers in the master's firm. It was suggested that screening
mechanisms can be used within the firm. But it was noted that the firm islikely to make it known
— perhaps onitsweb page — that one of itslawyersis master for anamed judge. And someclients
are likely to find this an inducement to retain the firm. On the other hand, disqualification of the
entire firm would make it impossible for any lawyer in a firm with many lawyers to accept
appointment as a master.

The question of screening within the firm was carried further. Many states accept the use of
ethics screensto avoid extending disgualification from an individual lawyer to an entire firm. But
other states do not. Discussions of possible federa rules of attorney conduct have repeatedly
explored the question whether afederal rule, or afederal court order, can immunize alawyer from
state discipline. The question has proved very difficult. Simply attempting to provide an answer in
Rule 53 will not guarantee the result. Perhaps the risk of conflict with state requirements, or
confusion, means that (a)(3) should be deleted.

Inaddition to staterules, most federal courtshavelocal rulesthat include conflict-of-interest
provisions. Adoption of an express Rule 53 provision would override many of these rules.

It was suggested that perhaps (a)(3) should be revised to state that the court may, in
appointing amaster, order that the master bedisqualified. But thereisno needto say that intherule;
the judge can impose that term as a condition of appointment. Indeed, a judge would be expected
to screen a lawyer before appointment as master, at least asking how many cases the lawyer has
before the judge. But the parties may recommend the master, and the judge may be lulled by the
parties recommendation to avoid further inquiry.

A counter-suggestion was that it would be better to establish a presumption of
disgualification, subject to exceptions.

Thisdiscussion prompted the suggestion that it is proper to writearulethat does not attempt
to solve every possible problem. Retaining the (a)(3) disqualification provision may create a
problem. Bigfirmsand small firmsboth may find that alawyer cannot practicably serve as master,
althoughfor different reasons. Big stateswith big barsmay avoid problemsthat will be encountered
in smaller states with small bars. The duration of an appointment may be unpredictable when it is
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made, making it more difficult to foresee what problems a disqualification provision will generate.

An observer stated that in twenty-four years of serving asamaster in many cases, the judge
aways asks whether thereis a conflict. Both the master and judge always assume that the master
will not appear beforethe judge. But the matter isnot addressed in the order of appointment. At the
sametime, it is aways assumed that the master's firm can appear before the judge so long as there
is an ethical wall — the Note language suggesting the judge has discretion to disqualify the entire
firm should be abandoned.

The Federal Judicial Center study of masters did not come across any case in which the
disgualification question was addressed.

It was suggested that it might be better to address the disqualification question only in the
Note, perhaps by suggesting that the question is one that may be addressed by disciplinary rules.

The response was made that disqualification does belong in the rule. Rule 53 has spoken
only to trial masters. Therevision is designed to bring Rule 53 to bear on the many appointments
for non-trial duties. All master appointments should be brought into the rule. The disqualification
issueisimportant. That it isdifficult does not justify leaving it out of the rule.

Another suggestion was that the disqualification problem may not be as severe asit seems:
in amulti-judge district, the master can avoid disqualification by having other cases reassigned to
other judges. Yet reassignment may not be a panacea; the master's client may prefer the judge
originally assigned, creating a conflict for the master. And the court itself may not alow
reassignment.

The discussion of disgqualification was summarized by suggesting four alternatives: carry
forward the disgualification provision as published in (8)(3); modify the provision by permitting
defeat of the disqualification in exceptional circumstances; modify the provision still further, to say
only that the court may order disqualification; or delete the provision entirely.

A motion to delete (a)(3) passed by voice vote, with dissents. Mark Kasanin abstained
because heisamember of the Maritime Law A ssociation practice and procedure committee that was
one of the groups raising the issue.

The Note is to be revised to describe the question, alluding to the overtones of state
disciplinary interests.

Rule 53(b)(2) sets out matters that must be included in the order appointing a master. The
Department of Justice suggested several additions to this provision, reflecting their frequent
experience with masters. The Subcommittee decided to recommend adoption of several of these
additions.

One change was recommended in (b)(2)(A), adding specification of any investigating or
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enforcement duties. This change was approved, with a style change to read "any investigation or
enforcement duties.”

(b)(2)(B), addressing ex parte communications between master and the parties or court,
would be changed by adding this: "limiting ex parte communi cationswith the court to administrative
matters unless there is good cause to permit ex parte communications on other matters.” It was
asked how the limit on ex parte communications with the court will work. The order will tell the
partieswhat therulesare. Thejudge adoptsthelimitinthe appointing order, or decides not to adopt
the limit so that ex parte communications are not limited to administrative matters. And the order
can be amended.

Ex parte communications with the parties are treated differently — some master functions
with respect to mediation or settlement require ex parte communication. But an observer noted that
in many years of experience as amaster, he has followed the practice of never talking to either side
without the permission of all parties. He suggested that the rule should adopt this standard, with an
exception for settlement masters or enforcement masters.

It was asked why have a"good cause" restraint on permitting ex parte communicationswith
the court on non-administrative matters? Why not just leave it to the court, abandoning the
suggested new language? A response was that appointment of amaster isan exceptional event; the
rule should state the normal expectation. A further response wasthat in settlement or mediation, the
parties may prefer that the court not hear from the master. And if the master believes there would
be abenefit in ex parte communications with the court, the master can raise the question. But it was
responded that it is difficult to understand what circumstances might establish good cause — as a
matter of ethics, for example, amaster should not communicate with the court on settlement matters.
In rebuttal, it was urged that there are many different master functions. In a mass-tort case, for
example, the master may be appointed for functions that require constant communication with the
court; in one current action the master consults with the court daily.

Further discussion wasfollowed by adoption of amotion to changethewording of (b)(2)(B):
"the circumstances — if any — in which the master may communicate ex parte with the court or a
party, limiting ex parte communications with the court to administrative matters unlessthe court in
its discretion permits ex parte communications on other matters.”

(b)(2)(C), proposed after much discussion of what Rule 53 might say about the record of
proceedings before a master, simply states that the order appointing a master must state the nature
of the materials to be preserved as the record. The Department of Justice suggested that the rule
should be made more specific, addressing the manner in which the record is made, including an
obligationto createarecord. Thedifficulty, however,isthat masters perform many functions; it may
be difficult or even counter-productive to require a record of settlement or mediation work, or of
enforcement-investigation work. We do not want to require every master to preserve arecord of
everything doneasmaster. Thekey may bewhether the master isto engagein fact-finding, but even
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that may be difficult to draft. But even then there isarisk that a direction to preserve identified
categories of material may lead a master to disregard other material that should be retained.

The problem of making arecord remains difficult. 1t was agreed to add afiling requirement
in (C), to parallel the method-of-filing addition to (D) that was discussed in tandem. The order must
state "the nature of the materials to be preserved and filed asthe record * * *." It may be difficult
to know what materialsshould befiled at thetime the appoi ntment is made, but the core requirement
is clear: amaster should make and file a complete record of everything that isto be considered in
making or recommending findings of fact on the basis of evidence. The order can be amended to
respond to needs that emerge as the master proceeds to discharge the appointed duties.

It was asked whether the (b)(2)(D) requirement that the order state the standards for
reviewing the master's order and recommendations could be used to supersede the standards of
review set out in (g)(3) and (4). It would be possible to ensure against this possibility by expressly
incorporating (g)(3) and (4), so that the appointing order must state "the standards under Rule
53(0)(3) and (4) for reviewing the master's ordersand recommendations.” But it was concluded that
theintent issufficiently clear ontheface of therule; asentencewill be added to the Committee Note,
however, to make the point.

Subdivision (b)(3) providesthat the order appointing a master may be amended at any time
after notice to the parties. Two changes were considered; one is recommended for adoption. The
public comments suggested that if the master is appointed by consent of the parties under Rule
53(a)(1)(A), consent of all the parties should be required to amend the order. Although this
suggestion seems attractive on first approach, it dissolves on closer examination. The most
compelling problem is that the court must have power to cancel the appointment if the master's
duties are not being performed well, or if the court concludes that the court itself should discharge
those duties. Other problems can emerge as well — the need to adjust the terms of compensation,
for example, might be thwarted by the veto of one interested party. That change is not
recommended. But a second change is recommended: the rule should expressly provide an
opportunity to be heard on a proposed amendment. This change was adopted. Later discussion led
to onemorechange: subdivision (b)(4), dealing with entry of the appointing order, wasmoved ahead
of (b)(3) because entry logically comes before amendment. What was published as (b)(3) will
become (b)(4), renumbering what was (b)(4) as (b)(3).

The "effective date” provision published as Rule 53(b)(4) was awkwardly drafted. Further
reflection led to a recommendation that it be changed to a paragraph on "Entry of order." Brief
discussion ledto approval of thisdraft: "The court may enter the order appointing amaster only after
the master hasfiled an affidavit disclosing whether thereisany ground for disqualification under 28
U.S.C. 8455 and, if aground for disqualification is disclosed, after the parties have consented with
the court's approval to waive the disqualification."

Action onamaster'sorder, report, or recommendationsiscovered by subdivision(g). (g)(1),
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as published, said that the court "may" afford an opportunity to be heard. The committee approved
the subcommittee recommendation that "may" be changed to "must.” As with other hearing
requirementsin therules, a"hearing" does not require live argument. When thereisno occasionto
take witness testimony, the court can afford a hearing by written submissions only.

It was asked whether it iswiseto includein (g)(1) authority for the court to take evidencein
acting on amaster'sreport. Thisauthority appearsin present Rule 53(e)(2). Given all that masters
may be asked to do, it seems wise to preserve the authority — the alternative of remanding to the
master to take any "new" evidence may be cumbersome, and the court may prefer to hear again the
same testimony that was presented to the master. The opportunity to take evidence may be
particularly useful when the court provides de novo review, as recommended by proposed revisions
of Rule 53(g)(3).

It was pointed out that subdivision (g)(2) is captioned "Time," but in fact is the basic
provision for objections. It was agreed that anew caption must be found. One possibility is"Time
for Objections.”

Fact review was addressed by publishing two versions of Rule 53(g)(3). Version1caledfor
de novo review unless the appointing order directed review for clear error, or unless the parties
stipulate with the court's consent that the master's findings will be final. Present Rule 53(e)(2)
establishesclear-error review innonjury cases, and (€)(4) permitsthe partiesto stipul atefor finality.
Thefirst version retained these as options, but established apreferencefor denovoreview. Version
2 sought to parallel the distinctions made on review of amagistrate judge by providing apreference
for denovo review asto"all substantivefact issues,” but apreferencefor clear-error review of "non-
substantive fact findings or recommended findings." Both versions reflected the growing concern
expressed by several courts of appealsthat Article Il courts should not — and perhaps may not —
surrender factfinding responsibilitiesto a non-Article Il court adjunct.

The subcommittee proposed a new version that would require de novo review of all fact
issues unless the parties stipulate with the court's consent that review will be for clear error or that
the findings of a master appointed with party consent under 53(a)(1)(A) or for pretrial or post-tria
duties under 53(a)(1)(C) will be final. The requirement of party consent to depart from de novo
review would reduce the Article I11 concerns. Even then, it is not clear that the Article I11 problem
issolved. Theproblemisparticularly acutewith respect to atrial master who makes or recommends
findings on the merits of the claims or defenses in the action. But the parties cannot control the
standard of review ssimply by their stipulation — the court must consent to the stipulation. Thereis
alongtradition of reliance on special masters, and Rule 53 hasprovided for clear-error review unless
the parties stipulate to finality. These traditions may satisfy the demands of Articlelll. The LaBuy
decision, however, may reflect an evolving trend that will reach beyond the justification for
appointing amaster to the standardsof review. A confident answer cannot be given until the Article
[11 courts determinejust how far Article Il limits master practice. It should be remembered that the
project to rewrite Rule 53 is motivated by the desire to bring pretrial and post-trial mastersinto the
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rule for thefirst time. Present Rule 53 governs only trial masters. Thereisno clear reason yet to
write arule that rejects any use of trial masters, abandoning everything that has been in Rule 53 up
to now. For the present, it seems better to continue to permit appointment of trial masters subject
to the several new restrictions embodied in the rule: a presumption for de novo review that can be
overcome only on stipulation of all parties and with the court's consent, abolition of mastersin jury
trials absent party consent, and a paring back that deletes the right of the parties to stipulate to
finality for atrial master'sfindingsunlesstheinitial appointment wasmade by consent of the parties.

It was asked what value there is in having a master if all findings have to be reviewed de
novo. One answer isthat many masters will be appointed for pretrial and post-trial duties that do
not lead to review of everything the master does. Even when review is sought, the parties may
stipulateto clear-error review in these settingsmore readily than they would stipul ateif finality were
permitted for atrial master. Andif theinitial appointment isby party consent, stipulationsfor clear-
error review or finality arelikely to bemade. Denovo review ismost likely to be provided for atrial
master. Courtswill not always be asked to decide every issue de novo.

The next question was whether the de novo review provision will require that the court
review every fact finding even though no one objects. It was responded that in a vast number of
cases nothing is done because there is no objection. But the court should remain free to act in the
absence of objections. The process of resolving some objections, moreover, may lead the court to
review and determinerel ated fact findingsthat have not been the subject of objections. Still, it needs
to be decided whether the district judge isrequired to act in the absence of objections. The Article
[11 question does not extend to requiring decision of anissuethat no party has asked to have decided.
This conclusion seems even more clear when the master is acting on many types of pretrial matters,
such as determining the facts surrounding a challenged discovery response.

It was asked how acourt can make ade novo determination of credibility — clearly amatter
of fact — without hearing the witness? It was pointed out that in reviewing findingsby amagistrate
judge, the court is not required to rehear the witnesses. Section 636(b)(1) provides that when a
magistrate judge conducts evidentiary hearings a judge of the court "shall make a de novo
determination of those portions of the report or specified proposed findings or recommendations to
which objectionismade. * * * The judge also may receive further evidence or recommit the matter
tothemagistratewithinstructions.” In United Statesv. Raddatz, 1980, 447 U.S. 667, the Court ruled
that de novo determination doesnot requirerehearing thewitnessthroughlivetestimony. TheCourt,
however, cautioned against rejecting a magistrate judge's credibility determination without seeing
and hearing the witness, and several lower court decisions suggest that aredetermination of witness
credibility requires hearing the witness.

Thesequestionswereredirected toward the provision for reviewing questionsof law. Should
the parties be ableto consent to finality with respect to questions of law? It wasurged that it isabad
idea to "box the judge in on the law." And it was asked when it is expected that the court will
consent to a stipulation for finality — when the appointment is made, or when the parties seek to
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make a stipulation later? The stipulation is likely to be plausible only before findings are made.
After findingsaremade, itispossiblethat all partiesare prepared to make objectionsbut to surrender
the objections in return for surrender of al objections. Then the situation is the same as if no
objectionsare made. But should the court be able to withdraw its consent to the finality stipulation
after the findings are made? And if the parties stipulate to finality, is the stipulation binding in the
court of appealsaswell asinthedistrict court? Surely both thedistrict court and the court of appeals
should be able to override the stipulation?

Several related questions came next: isthere any need to provide for reviewing questions of
law? Why not make the review provision parallel to the fact-review provision? Why not simply
provide that review of law questions is de novo?

Thequestion of anobligationto review inthe absence of objectionsrecurred. Should ajudge
be obliged toreview privilege determinations made by amaster with respect to 500 documentswhen
objections are made only asto ten? Surely the provision should require de novo review only if an
objection is made, giving permission to review de novo if no objection is made without requiring
review.

It was observed that Rule 53(g) doesnot attempt to provide guidesfor distinguishing between
mattersof law and fact, nor to suggest the complicationsof "mixed questions.” Thereisadifference
between interpreting a statute and applying aruleto aspecific fact situation. A party stipulation for
finality with respect to issues of law application seems different from a stipulation with respect to
more general questions of law. Perhaps some questions of law-application should be analogized to
matters of fact for this purpose, a least if weareto distinguish law fromfact. The Civil Rulesnever
have attempted to provide guidance on these questions, however, and it is better not to begin the
attempt now.

Further consideration of subdivisions (g)(3) and (4) included an alternative approach that
would substitute awaiver approach for the stipulation for finality. The waiver would be added as
anew final sentence of (g)(2): "But the parties may with the court's consent waive the opportunity
to object to amaster's findings of fact or conclusions of law." Thiswaiver would be reflected in a
revised (g)(3): "If aparty has objected under Rule 53(g)(2) the court must decide de novo all issues
rai sed by the objection on which amaster has made or recommended findings of fact or conclusions
of law, unless the parties have stipulated with the court's consent that the findingswill be reviewed
for clear error.” 1t would be possibleto vary this approach by adding an express recognition that the
court can review findings even in the absence of an objection: "The court may — and if a party has
objected under Rule 53(g)(2) must — decide de novo * * *."

Discussion of thisaternative approach led to revision of the new versioninitially submitted
by the subcommittee. The committee approved Rule 53(g)(3) to read: "The court must decide de
novo all objectionsto findings of fact made or recommended by amaster unlessthe parties stipulate
with the court's consent that (A) the findings will be reviewed for clear error, or (B) the findings of
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a master appointed under Rule 53(a)(1)(A) or (C) will be final." The committee approved Rule
53(g)(4) to read: "The court must decide de novo all objections to conclusions of law made or
recommended by amaster.” The Committee Note will state that the court may decide questions of
fact or law de novo even when no party objects.

Rule 53(g)(5) was published in brackets that expressed uncertainty whether it should be
adopted. It establishes an abuse-of-discretion standard of review for a master's rulings on a
procedural matter unlessthe appointing order establishesadifferent standard. Commentsendorsed
adoption of thisprovision. Courts should be able to determine what is a matter of "procedure” for
this purpose. Adoption, deleting the brackets, was approved.

Rule 53(i) was designed to regulate the use of magistrate judges as masters. The version
published for comment was shaped by concerns expressed in the Standing Committee. The
published version was an awkward reflection of several pressuresthat push in different directions.
Thereisastrong pressure to have judges act only in their official rolesasjudges. Stepping outside
to perform other public actsis always sensitive, and it becomes even more sensitive when the acts
are directly related to litigation before the judge's own court. This consideration would lead to
prohibiting any role for a magistrate judge as master: if the task is one that can be performed as
magistrate judge, it should be performed by acting as magistratejudge. If thetask isonethat cannot
be performed asmagi strate judge, amagistrate judge shoul d not be appointed to performit asmaster.
Thispressureisoffset by others. One offsetting pressurearisesfrom 28 U.S.C.A. §636(b)(2), which
provides both that ajudge may designate amagistrate judge to serve as a special master pursuant to
the Federal Rules of Civil Procedure and also that on consent of the parties a magistrate judge can
be appointed to serve as specia master in any civil case "without regard to the provisions of rule
53(b) * * *." Thisstatute seemsto favor appointment of magistrate judges, perhapsin part because
the parties would not become responsible for the master's compensation. The force of this statute
isreduced, however, by its position in the history of 8 636: it was adopted before later amendments
that considerably expanded the range of duties that can be assigned to a magistrate judge acting as
magistrate judge. A second offsetting pressure arises from specific statutory provisions for special
masters. Title VII of the Civil Rights Act of 1964 provides for assigning casesto a special master,
and somejudges havefound magistratejudgesauseful resourcefor thesecases. Y et athird offsetting
pressure arises from the concern that at times it may be better to assign a public judicial officer to
perform some of the roles that may be assigned to a master and that cannot be assigned to a
magistrate judge acting as magistrate judge. Hence the second sentence of the published proposal:
"Unless authorized by a statute other than 28 U.S.C. § 636(b)(2), a court may appoint a magistrate
judge as master only for dutiesthat cannot be performed in the capacity of magistrate judge and only
in exceptional circumstances.”

Rule53(i) elicited strong and cogent negative comments. It was opposed by the Committee
on Administration of the Magistrate Judges System and by the Federa Magistrate Judges
Association. These comments reflected the severe tensions at work in this area. The committee
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concluded that it is better to delete all of 53(i). These questions are better |eft to further evolution
of practice under the relevant statutes.

Deletion of Rule 53(i) led to discussion of the subcommittee proposal to adopt a new Rule
53(h)(4) that would absorb the final sentence of Rule 53(i) as published: "A magistrate judge is not
eligible for compensation under Rule 53(h)." It was pointed out that there is no need for this
provision, and that includingitin Rule 53 might createaconfusingimplication. In April 1976, 1976
Conf. Rept. pp. 19-20, the Judicial Conference adopted a policy that precludes even a part-time
magi stratejudgefrom accepting feesfor servicesperformed asaspecia master, "whether or not such
serviceisrenderedinthemagistratejudge'sofficial capacity.” Thecommitteeagreedto deletenewly
proposed 53(h)(4).

Further discussion of Rule 53 led to the question whether a master can be appointed to
conduct "Markman" hearings on the interpretation of patent claims under the pretrial provisions of
@(1)(C), or whether the appointment must meet the trial-master standards of (a)(1)(B). The
Committee Note suggests that this task blurs the divide between trial and pretria functions. The
Markman case ruled that interpretation of patent claims presents a question of law to be decided by
the court, not afact question for the jury. Review of the master will be de novo as a matter of law
under Rule 53(g)(4). Experience suggests that an expert master may be able to help resolve the
matter both more effectively and more timely, meeting the standards for appointment as a pretrial
master. The Federal Circuit has approved and even praised the use of mastersin this setting. If the
expense seems disproportionate to the needs and stakes of the case, party objections to areference
arelikely to block thereference. It was agreed that the Committee Note should be expanded slightly
to reflect this discussion.

The subcommittee did not have an opportunity to make recommendations on asubstantially
shortened Committee Note that resulted from del etions proposed by the reporter. Discussion led to
restoration of afew of the deletions and approval of the Note asthus shortened. It was observed that
reduction of the lengthy Note was a good thing.

Finally, afew changes not recommended were discussed briefly. The Department of Justice
proposed that Rule 53(c) be amended by adding an express provision that a master can enter a
protective discovery order under Rule 26(c). The subcommittee concluded that confusion might
arise from singling out this one specific issue from the many other orders that a master might enter.
The subcommittee also reconsidered, in light of comments, two issues that had regularly been
considered in the course of preparing Rule 53 for publication. One issue goesto the liability of a
master for malfeasance; early drafts included a provision for abond to ensure an effective remedy,
but this provision was deleted. One reason for deletion was fear that these issues approach matters
of substantive liability. A second issue goesto appeal. The opportunitiesfor interlocutory review
of an order appointing a master are slim. Many other important pretrial orders also are ordinarily
not appeal able, however, and the subcommittee concluded that thereis no reason to accord special
treatment to master appointments. Thereisnothing like the years of experience and frustration that
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led to adoption of the class-certification appeal provisionsin Rule 23(f). Finaly, several comments
expressed fear that appointment of masters might be unduly encouraged by del etion of the provision
in present Rule 53(b) that "reference to a master shall be the exception and not the rule." The
Committee Note twice says that deletion of this phrase is not intended to weaken the strictures
against appointing trial masters, the only subject covered by present Rule 53. The "exceptional
condition" termisretained, and doesall the needed work. Locating "the exception and not therule"
within arevised Rule 53 that covers pretrial and post-trial masters, and also masters appointed by
consent, would of itself create problems. There was no suggestion that any of theseitems be added
to Rule 53.

The revisions of Rule 53 approved by the committee, and the reduction of the Committee
Note, were approved for recommendation to the Standing Committee.

Rule 23

Judge Rosenthal introduced the report of the Rule 23 Subcommittee. The first matter for
attention will be to finish action on the proposals published in August 2001 in light of the public
comments and testimony. The published proposas are deliberately narrow, athough not
unimportant. They focus on process. They provide guidance from the time of the certification
decision to the end-point of acting on attorney fees. The Committee Notes published with these
proposals may be shortened; much-improved versions are included in the materials. They describe
what the amendments do. Further suggestions for refinement will be welcomed.

Thesecond matter for attention isto consider what other Rule 23 topi csmight be approached.
Earlier proposalsto sharpenthecriteriafor class certification have been put asidefor theforeseeable
future. We chose not yet to address settlement classes, but to wait for Amchem and Ortiz to
"percolate” inthelower courts. But thetime may have cometo think further about a settlement-class
rule, and also about the special problems presented by "futures® plaintiffs.

Turning to the published proposals, the first amendment — Rule 23(c)(1)(A) — changesthe
timefor certification from "as soon as practicable” to "at an early practicabletime." This proposal,
and the accompanying Note material, provoked extensive comment. The Subcommittee
recommends that the published Rule be adopted, but proposes changes in the Committee Note to
further improve the discussion of the relation between discovery and awell-informed certification
decision.

Changes are proposed for other parts of (¢)(1). (c)(1)(B) is changed by adding an express
requirement that an order certifying a class appoint class counsel under Rule 23(g). (¢)(1)(C) is
changed by dropping all reference to a"conditional” class certification; the footnote explains the
need to avoid any hint that a tentative class certification is appropriate. The Committee Note is
changed to emphasize the ability to changethe classdefinition if trial makesthe need apparent. The
amendment that changesthe cut-off of amendment from "decision on themerits' to "final judgment”
isretained.
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A substantial change is proposed in Rule 23(c)(2). The published proposal would require
notice by means calculated to reach a reasonable number of members in a (b)(1) or (b)(2) class.
Civil rights plaintiffs protested that notice costs would cripple worthwhile class actions, to the point
of deterring filing. Others argued that notice is desirable as a matter of principle. In place of the
requirement, revised (c)(1)(A) would provide simply that the court may direct appropriate noticeto
a (b)(1) or (2) class. This authority exists, at least in part, under present Rule 23(d)(2), but this
express provision will serve both as areminder and as an encouragement. The revised Committee
Note will emphasize the need to consider the cost of notice and the opportunity to devise forms of
notice that are inexpensive. This proposal is meant to strike afair balance between the competing
concerns. Asto (¢)(2)(B), the Committee Note discussion of plain language isimproved. Other
technical changes are proposed as well.

A number of changes are proposed for the settlement-review provisions of Rule 23(e). As
published, (€)(1) madeexplicit therequirement that many courts haveread into the ambiguousnotice
provision in present Rule 23(e): notice must be directed to a proposed class even if the action is
settled or dismissed before a decision whether to certify the class. The public comments raised
several questions about notice in these circumstances. Many comments agreed that it israreto find
that absent classmembershaverelied onthefiling and consequent tolling of limitations periods; few
class-action filings generate much publicity. Thereisroom for concern that class-action allegations
may be added to a complaint to draw attention to the case or to exert settlement pressure, but there
islittle that a court can practicably do to address this concern when the only parties before it agree
to terminate the litigation on terms that do not affect the class. There also isroom for concern that
anumber of actions may be filed in different courts, using pre-certification dismissals as a means
of forum shopping. Again, however, there arefew practical remedies. In addition to the infrequent
benefits, a notice requirement poses distinct problems. One obvious problem is cost. A second
problem may be the meansof notice: general notice addressed to the class described in the complaint
may not do much good, but without extensive discovery it may be difficult to identify the persons
who would get more individualized notice. Notice costs are an obvious concern. Some of the
comments added concern that limitations on the opportunity to "withdraw" class claims would
interfere with the right to amend acomplaint under Rule 15(a). Pre-certification developments can
demonstrate the val ue of withdrawing sometheoriesthat may impede certification, for example, and
it would intrude on adversary preparation to require ajustification for the withdrawal.

Faced with these concerns, the subcommittee advises that it would be better to delete any
requirement that the court approvepre-certification dismissal. Subdivision (e)(1) should beamended
to apply the court-approval requirement only to dismissal of the claims, issues, or defenses of a
certified class. Noticeisstill required for all class members who would be bound by a settlement.

Early drafts of proposed Rule 23(e) included a lengthy list of factors to guide the court's
determination whether a proposed settlement is fair, reasonable, and adequate. Doubts about the
wisdom of including such a"laundry list" in the rule led to displacing the list from the rule text to
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the Committee Note. Thereislessrisk that alist in the Note will be mistaken as an exclusive list
of considerations, and less risk that the list will become a check-off form applied by rote in
reviewing all settlements. Comments on the published Note, however, expressed the same
reservations even about including the list in the Note. Deletion of the list is among the
recommended Note changes.

A second major change is proposed for the Rule 23(e)(2) provision on "side agreements.”
The published rule would authorize the court to direct the parties to file a copy or summary of any
agreement or understanding made in connection with the proposed settlement. Many comments
suggested that afiling requirement should be imposed on the parties. The Subcommittee proposes
to amend the rule to require parties seeking approval of a settlement to file a statement identifying
any agreement or understanding made in connection with the settlement. The Committee Note
would be changed to describe the court's authority to require that copies befiled, and to direct filing
of summaries or copies of agreements not identified by the parties.

The changein Rule 23(e)(2) that requires the partiesto identify agreements adds to the load
that must be carried by the description of the agreements as those "made in connection with the
proposed settlement.” This phrase is not precise. It would be good to draft a more precise
description if one can be devised, but repeated efforts have failed. Thedifficulty isto find aphrase
that encourages filing of the important rel ated agreements, but does not create a“trap for the wary"
by language that includes too much on retrospective inquiry.

Rule23(e)(3) published dternativeversionsof adiscretionary " settlement opt-out" provision.
Thefirst provided that notice of settlement of a(b)(3) class action must include aright to opt out of
the settlement if an earlier opt-out opportunity had expired, unless the second opportunity is
excluded "for good cause." The second aternative was less directive, ssimply providing that the
notice of settlement may state terms that afford a second opportunity to request exclusion. The
Subcommittee recommends adoption of the second alternative. Itismorediscretionary withthetrial
court. Even this discretionary provision may provide great benefits to the court and to class
members. The court will be able to use this opportunity to gain information about the quality of the
settlement. The opportunitiesfor abuse of the second opt-out to disrupt agood settlement, however,
will be reduced.

Commentson the Rule 23(e)(4) provisionsfor making and withdrawing objectionsreflected
thelong-running disagreementsthe committee hasencountered. Plaintiffsand defendantscommonly
unitein challenging the value of objectionsto settlementsthat have been hammered out between the
parties. Objectorscommonly unitein challenging the quality of many settlements. Thesecomments
have not shown persuasive reasons to change the published rule. But the Note language can be
revised. Theobject isto achieve aNote statement that reflects the distinction between persona and
class-wide objections. The Note reminds the court that it can inquire into an unexplained
withdrawal. There was concern that the published Note encouraged too much discovery for
objectors; the Note is revised to emphasize the need for court control of discovery.
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The attorney-appointment provisionsin Rule 23(g) are new. Most of the comments agreed
that it isgood to include an express appointment provision in Rule 23. It isimportant to define the
responsibilities of class counsel, and to define the procedure for appointment. The comments,
however, suggested that Rule 23(g), and particul arly the Committee Note, reflected anintent that the
court stir up competition for appointment as class counsel even in cases with only one applicant.
The Note should be revised to show that thereisno intent to favor competition when there is none,
that when there is only one applicant the court's responsibility isthe present responsibility to assure
adequate representation. In no-competition cases, Rule 23(g) simply shifts the focus on counsel
competence from Rule 23(a)(4) to Rule 23(g), separating it from the focus on the adequacy of the
classrepresentative. When therearerival applicants, on the other hand, the rule directs the court to
look beyond mere adequacy to select the attorney best able to represent class interests.

The counsel-appointment criteria in Rule 23(g)(1)(C) raised concern that the rule would
further entrench an already entrenched class-action bar. The subcommittee recommends addressing
this concern by adding an emphasis on knowledge and experience in the law as a relevant factor
independent of experience with complex litigation. Similar refinements are recommended for the
role of counsel's ability to devote resources to the litigation: resources, although important, are not
to be determinative.

A further change is recommended for Rule 23(g)(2) by making express provision for
designation of interim class counsel.

Rule 23(g)(1)(C)(iii) and 23(g)(2)(C) provide abridgeto the attorney-fee provisions of Rule
23(h) by establishing a foundation to consider fee terms during the appointment stage.

Rule 23(h) is recommended for adoption with only small style changes. The express
incorporation of Rule 54(d)(2) was again considered, but the incorporation remains important
because of the nexusamong Rule 54(d)(2), Rule 58, and Appellate Rule 4. Noticeto classmembers
of an attorney fee application islimited to "areasonable manner" because of concerns about adding
another large cost item. Note language isrecommended that stressestheimportance of allowing an
adequate time for objectors to examine the materials that support a fee application before the
objection deadline expires. The Note also emphasizes the need to consider benefits actually
achieved for class membersin setting fees. The focus can be on amounts actually distributed, the
value of coupons, or the non-cash value of specific relief.

Other recommended changes in the Committee Note would del ete discussion of risks borne
by counsel, and delete much of the discussion of agreements about fees, "inventory” lawyers, the
individual clients of class counsel, and the like. The details seemed to generate risks of over-
statement or confusion.

Open discussion followed this introduction.
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Rule 23(c)

Beginning with Rule 23(c)(1), it was asked whether it isdesirable to eliminate the provision
for "conditional" certification. The original purpose of this provision was to alow a court to rule
that aclassis certified subject to fulfillment of stated conditions, such as a condition that a more
adequate representative be found. There is reason to doubt the wisdom of what seems to be a
premature certification in such circumstances; the effort to foresee the future effects of the dramatic
changes made in 1966 may have failed on this score as well as with respect to the growth of (b)(3)
classactions. Moreimportantly, thisoriginal intent seemsto have beenlostin practice. Instead, the
invitation to conditional certification seems to be read all too often as an invitation to certify now
in the face of uncertainty, reasoning that a tentative certification can be undone later. Tentative
certification exerts great pressure, even if it is expressed as tentative. It is better to defer the
certification decision until the court is clear that certification is— or is not — appropriate. The
value of conditional certificationisfurther reduced by the continuing expressprovision that an order
determining whether to certify a class may be amended before final judgment.

Another comment noted that conditional certification can be misused. It may be used to
encourage settlement in an action that cannot be tried; one purpose may be to avoid choice-of-law
problemsthat would defeat aclasstrial. Makingacertification"conditional™ accomplishesnothing.
State courts frequently make use of this device, and it is misused.

Discussion asked whether "conditional” certification makessensewhenitisnot clear whether
individual or class issues will "predominate” in a (b)(3) class. A related question was whether a
provisional certificationfor purposesof reviewing aproposed settlement remainsavailable, and what
its effect may be. A provisiona certification for settlement review, for example, may indicate that
the action has proceeded to apoint that deserves protection by injunction against rival litigation that
might undo the settlement. The response was that care should be taken in certifying a class without
at least a good sense that certification requirements are satisfied, a matter addressed also in
connectionwiththetime-of-certification provision. A provisiona certificationfor settlement review,
however, should be viewed as a certification that deserves protection by whatever meanswould be
availableto protect aproposed settlement in aclassthat had been certified before the settlement was
reached and proposed to the court for approval.

The frequency of decertification was addressed by Mr. Willging, who noted that the FIC
study of classactionsin four courtsfor two years found that adecertification question wasraised 23
timesout of 402 actual cases. In 9 of the 23 casesthe certification was affirmed; in 3 it wasreversed
or modified; and in the remaining cases there was no action on the question.

It was suggested that a"conditional” certification is eligible for appeal under Rule 23(f).

Thisdiscussion concluded by thecommittee'sdecisionto delete conditional certificationfrom
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Rule 23(c)(2)(C).

Discussion of Rule 23(c)(1)(B) led back to (c)(1)(A). The question was how can a court
define the class claims, issues, or defenses at the time of certification? The Note discussion of
(c)(1)(A) suggests "controlled" discovery that will inform the certification decision. The Note
further suggests that some courts require trial plans that describe the issues that will be tried on a
class basis and the issues that will be tried on an individual basis; it was suggested that perhaps it
should say that "many" courtsrequiretria plans. The public comments provided much information
about the need to be able to illuminate the certification decision through discovery. They aso
suggested the fear that pre-certification discovery will generate many disputes as proponents of
certification seek unlimited discovery onthemeritswhile opponentsarguethat all discovery requests
areimproper becausethey addressthe meritsrather than certificationissues. Theexperience of some
committee members reflects these perspectives, reporting extensive arguments about the scope of
pre-certification discovery. The Committee Note seeks to address these comments by stating the
importance of active discovery management by the court.

The problem of certification discovery was put in perspective by the comment that thisisnot
anissuein many classes. Matters pertinent to the certification decision can be found out quickly in
employment, securities, and other cases. The tria plan, and questions of class-wide proof, are a
problem in mass torts. The Note, as revised, does the best that can be done with these problems.
The Note follows the direction that is emerging in the cases, including decisions by the 3d and 7th
Circuits in 2001 that recognize the need for some merits discovery to inform the certification
decision. Arguments can still be made whether the emphasis on "controlled" discovery into the
merits is too much offset by the implication that it can be artificial and wasteful to attempt fine
distinctions between certification discovery and meritsdiscovery. ButtheNoteseemsinall to strike
the right balance, recognizing that what is most important is effective case-by-case control.

Discussion moved to the Committee Note commenting on the (¢)(2)(B) requirement that
notice of certification must bein plain, easily understood language. The Note refersto the need to
consider whether class members are more likely to understand notice in a language other than
English. But any large class is likely to include some members who are more fluent in other
languages. This level of detail seems better left to the Manual on Complex Litigation. The
committee determined to delete the proposed new Note sentence on other languages.

The text of Rule 23(c)(2)(B), with the revisions proposed by the Subcommittee, was
approved without further comment.

Rule 23(e)

Discussion of Rule 23(e) began with areminder that the Subcommittee proposesto limit the
requirement of court approval to settlements of the claims, issues, or defenses "of acertified class.”
The history is that some courts read present Rule 23(e) to require approval of pre-certification
dismissal. Rule 23(e)(1)(A) as published made that requirement explicit. The Committee Note,
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however, reflected the committee's uncertainty as to what remedies might be applied in lieu of
approving dismissal. Notice to members of the alleged class might protect reliance on the pending
action to toll limitations periods. Other methods might be devised to check forum-shopping.

The Subcommittee proposes new Note language that would reflect elimination of the
requirement of court approval for pre-certification dismissal. Other new language, however, would
suggest that the court can impose terms that protect potential class members who may have relied
onthe classfiling or that prevent abuse of class-action procedure. Thislanguage was challenged as
very open. It was noted that these problems will appear only in avery small number of cases. "The
rare case will be reliance, or forum-selecting that goes beyond the pale.” The Note language is
intentionally open, but not empty.

The Notelanguage may not be empty, but it was observed that it hasno foundationintherule
once the approval requirement is removed. There also may be a conflict with the right to amend
under Rule 15(a), which seems to permit amendment once as a matter of course to delete class
allegations before a responsive pleading is filed.

It was asked as a counter what is the bearing of Rule 41(a)(1), which opens the description
of the plaintiff's right to dismiss by " Subject to the provisions of Rule 23(e)." It was noted that this
gualification still has meaning under revised 23(e)(1), since court approval still is required for
voluntary dismissal after aclassiscertified. Whether the meaning of 41(a)(1) is changed depends
on whether present Rule 23(e) isinterpreted to require approval of a pre-certification dismissal.

A committee member recalled directing notice of a pre-certification dismissal: if it can be
done under the present rule, it can be done under the new rule without facing these problemsin the
Note. The Manual for Complex Litigation advises that if there is abuse of the class process, the
court can protect the class by giving notice that would allow othersto comein to represent the class.
There also may be inherent power to protect the class. And the authority to regulate related case
filings may support measures to address forum-shopping concerns.

A motion to delete the two proposed new sentences that describe terms exacted for pre-
certification dismissal was adopted.

The Subcommittee recommends changesin the Committee Noteto respond to commentsthat
thought the published Note was hostile to settlements. There was no intent to reflect hostility, and
new language has been added to reflect the need to bal ance the val ues achieved by settlement agai nst
the need for care to ensure that the general value of settlement is not vitiated by a particular
inadequate settlement.

TheRule23(e)(1)(B) provision for notice of aproposed settlement "in areasonable manner”
would be supplemented by new Committee Note language discussing the need for individual notice
"in the manner required by Rule 23(c)(2)(B) for certification of a Rule 23(b)(3) class' in some
circumstances. It was asked whether this observation should be qualified by referring to individual
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notice "when practicable." Thisqualification is part of (c)(2)(B), however, so it isincorporated by
that reference.

A similar question was addressed to notice if a settlement opt-out opportunity is provided
under Rule 23(e)(3). Thisquestion will arise only if a (b)(3) classis settled after expiration of the
initial opportunity to request exclusion. Rule23(e)(1)(B) requiresnoticeto theclassin areasonable
manner; the court can determine how far the manner of notice should be adjusted to reflect what is
practicable to protect the second opt-out.

Attention turned to the Subcommittee proposal to revise Rule 23(e)(2) to require the parties
toidentify any agreement or understanding madein connection with aproposed settlement. Thefirst
comment was that a decision must be made as to what agreements are covered. The rule language
isvery broad: does it reach an unspoken "understanding”? "A wink and anod"? The referenceto
"understanding” istroubling. The Committee Note describes agreementsthat "bear significantly on
the reasonabl eness of the settlement.” That isan appropriatetest. But that isavery small problem.
What other agreements might be seen to be made in connection with a settlement? An agreement
to settle individual cases on terms different from the terms available to class members? An
agreement among attorneys on fee division? Thereis afurther problem with oral agreements: we
do not want to encourage hidden agreements. But the whole provision is very broad.

One possibility would be to add a stronger link to the settlement terms to anchor the duty to
identify. The requirement could be limited to agreements "directly related” to the settlement. But
some comments thought such rule termswould makeit too easy to avoid the requirement. We need
aformulathat people can understand, but that reaches most of what we need.

It was responded that what we need depends on what we are trying to close down.

One example of the difficulty isprovided by arecent Seventh Circuit casein which the class
action that was eventually settled was launched by paying a $100,000 consultation fee to alawyer
who had aclient that became the classrepresentative. It isdifficult to know whether thereferral fee
agreement was made in connection with the settlement. There might have been adirect connection,
but it may have been no more than the easiest way to initiate the action.

The question whether "understanding” isanecessary part of therulewasrenewed. Itisclear
that unwritten agreements should be reached, but so long as they are agreements they are covered
by the requirement to identify an agreement. The advice to delete "understanding” was renewed
later.

Some interpretive help may be found in the Committee Note sentence stating that: "The
functional concern is that the seemingly separate agreement may have influenced the terms of the
settlement by trading away possi ble advantagesfor theclassinreturnfor advantagesfor others.” But
isthat guidance enough?

The next suggestion wasthat thetest should be "materiality.” What weneedisidentification
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of something that brought about the settlement. The materiality suggestion was later renewed: we
should require disclosure of "any agreement or understanding materia to the settlement." Any
agreement that affects the fairness of the settlement termsis material. Thiswording was resisted,
with an aternative suggestion that theruleaddressan agreement that "may haveinfluenced theterms
of the settlement.” The "may have influenced" suggests a historical inquiry, but that may be
acceptable. A more specific objection was that focus on influencing "the terms of the agreement”
may not reach the side agreements without which there would not have been any settlement. Such
vital agreements are the oneswe most want to know about, but might not be seen to have influenced
any specific settlement term.

Another aternative formulation was suggested: an agreement that "bears significantly” on
the settlement must be identified. But this formula does not escape the "eye of the beholder”
problem.

Onefear isthat any formulation will encourage objectorsto seek depositions of the attorneys
who negotiated the settlement. None of the alternatives seemsto reduce therisk: materiality, bears
significantly, made in connection with, ssimply frame the question in different terms.

It was observed that "objectors are bought off every day. Y ou are giving aweapon to the bad
objectors.” Evenif "understanding” isdropped, aproblemwill remain. The settlement negotiation
will be conducted in amanner similar to the practice that attorney fees are not discussed before the
settlement terms are agreed upon: "it isin the room. These matterswill be put off."

The question was posed whether in fact there are agreementsthat rel ate to the settlement but
arenot part of the settlement terms. An answer wasthat there are, but that they "seethelight of day.
Y ou cannot eliminate unethical behavior." The proposal goestoo far; it will deter good settlements.

Another drafting suggestion was to limit the identification requirement to any agreement
made in connection with "and as a condition of" settlement.

A reminder was provided that the process is designed in two steps: the parties identify
agreements, and the court then decides whether to require further disclosure. 1t was responded that
the objectors will demand to see any identified agreement.

The next observation was that any clear standard invites people on the borderline to avoid
identification. Perhapsit isbest to adopt abroad standard, but to encourage the judge not to go too
deeply into the next step of requiring further disclosures. "l despair of finding a formula' more
effective than "made in connection with." It was further observed that broad wording of the
identification requirement may discourage the parties from making the kinds of agreementsthat we
worry about.

Further discussion suggested that this proposal islikely to be controversia. It isamistake
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to rely on the Note alone; the rule itself should say, as closely as possible, what we want to make
happen.

The committee was reminded of the process that led to the present suggestion. The "made
in connection with" formulawas part of the published proposal that simply authorized the court to
direct the parties to file a copy or summary of the agreement. That proposal did not address the
means by which the court might become aware of the agreements it might wish to examine. The
many comments favoring mandatory identification by the parties responded to the understandable
concern that ordinarily the court would have no basis for knowing about agreements that do not
directly affect the settlement terms that apply to class members. None of the comments helped to
sharpen the formula that defines the agreements to be identified by the parties. The value of a
precise formulaisincreased by changing to a party-identification requirement. But the difficulty of
drafting apreciseformulaisnot reduced. The Subcommittee recognized the problem and struggled
with it, but was unable to find better wording.

So the court's need to know of the agreements it might wish to explore must be defined in
away that, to repeat the phrase, isnot "atrap for the wary." One way to alleviate uncertainty may
be to reinstate the examples of "side agreements” that the Subcommittee would strike from the
Committee Note.

Returningtotherulereferenceto an"understanding,” it was noted that theword " agreement”
isfamiliar to the law. It iswell developed in the law of contracts. "Understanding,” on the other
hand, is not well developed. The course of safety is to rely on the well-developed "agreement”
concept and to del ete the non-technical referenceto understanding. To be sure, even the concept of
agreement has its ragged edges — the law of conspiracy, both criminal and civil, is sufficient
illustration.

The "made in connection with" formulawas supported as an objective standard. Teststhat
suggest aresponsethat "l was not influenced by it" are not. But it wasresponded that "therewill be
no agreements in connection with the settlement.”

It was asked whether therule should specify "oral or written" agreements. A counter-proposal
was that the rule might be limited to a copy of any written agreement.

The problem continued: the rule should not be so narrow asto be easily circumvented. One
approach would be to adopt a broad standard for the requirement that parties identify agreements,
but a narrow standard for the court to direct disclosure to others.

New Subcommittee language for the Committee Note on agreements made by insurers was
addressed. Thislanguage was proposed in response to the testimony and comments of insurance
companies. An essential part of the process that |eads a defendant to settlement is often resolution
of aninsurer's participation in paying part of the settlement. Insurersfear that agreementsthey make
with their insureds may seem to be made in connection with the settlement, and that identification
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and eventual disclosure will make it more difficult to reach these agreements. Oneillustration was
an agreement with the insured on how many "occurrences' are involved in the litigation. Other
illustrations were complex, drawing from areas of insurance practice that were not fully illuminated
by the testimony. Thefirst suggestion wasthat it is better to say that "information about" insurance
coverage may bear on the reasonableness of a settlement than to say that "an understanding of"
insurance coverage is relevant. It was noted that the insurance policies themselves are commonly
made available; indeed, disclosure often may be required by Rule 26(a)(1)(D). And the court may
need to know about agreements that affect how much insurance money isavailable. The resources
available have an important bearing on the reasonableness of a settlement. Simply knowing the
policy terms often does not carry far enough. But it was protested that people are not now asking for
disclosure of such agreements. The concern for confidentiality may be met, however, if disclosure
is made only to the court.

The Committee concluded that there is not enough information to support sophisticated
understanding of the problems that arise from agreements about an insurer's share of settlement
payments. Without a good understanding, it is better not to adopt the suggested new language.

Further overnight deliberations by the Subcommitteeled to specific proposals. Rule23(e)(2)
would be amended by deleting "or understanding” from the party-identification requirement. The
duty to identify would be limited to "any agreement made in connection with the proposed
settlement, voluntary dismissal, or compromise.” The Committee Note would be revised to read as
follows:

Subdivision (€)(2) requires parties seeking approval of a settlement, voluntary dismissal, or
compromise under Rule 23(e)(1) to file a statement identifying any agreement made in connection
with the settlement. This provision does not change the basic requirement that the parties disclose
all terms of the settlement or compromise that the court must approve under Rule 23(e)(1). It aims
instead at related undertakings that, although seemingly separate, may have influenced the terms of
the settlement by trading away possible advantages for the classin return for advantages for others.
Doubts should be resolved in favor of identification.

Further inquiry into the agreementsidentified by the parties should not become the occasion
for discovery by the parties or objectors. The court may direct the partiesto provide to the court or
other parties a summary or copy of the full terms of any agreement identified by the parties. The
court al'so may direct the parties to provide a summary or copy of any agreement not identified by
the parties that the court considers relevant to its review of a proposed settlement. A direction to
disclose may raise concerns of confidentiality. Some agreements may include information that
merits protection against general disclosure.

This language makesit clear that the court may direct that a summary or copy be provided
to the court only, be provided to the court and parties only, or be made available more generally.

It was urged that there should be further work on this language to address confidentiality
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concerns. The court may examine a summary or copy of an agreement and conclude that the
agreement is not relevant to the settlement review. It may be useful to add a statement that the court
should provide an opportunity to make claims to work product or other relevant protections.

The proposed Notelanguage renewed the question of the court's sources of information about
agreements not identified by the parties. This question, however, isless pressing than it was under
the published version of (€)(2) that did not require the parties to identify their agreements.

The question whether to include examples of side agreements in the Committee Note was
renewed. The Subcommittee continued to recommend against providing examples. TheManual for
Complex Litigation can provide a more useful, and more easily changed, list.

It was urged that the committee consider restoring Committee Note language addressing the
concerns that should be considered in determining whether to direct filing of acopy or summary of
an agreement identified by the parties. The language would have to be rewritten to avoid thetieto
deleted references to "the functional concern” underlying (€)(2) identification requirements. But it
may be useful as a further explanation of the value of the filing requirement. It was replied that it
adds nothing useful to say the same thing again in the context of court directionstofile. But it was
protested that something may be added. One examplethat the Subcommittee would delete from the
Committee Note is the "blow out" provision that empowers a defendant to escape a proposed
settlement if a specified threshold of opt-outsis exceeded. Practiceisto disclose these agreements
to the court in camera; the parties to the settlement do not want the class and others to know the
termsfor fear of encouraging concerted effortsto solicit exclusion requests. It was urged that these
matters are better covered by the Manual for Complex litigation; there is no problem that requires
a"solution" by advice in the Committee Note. But it may remain possible to add a clause to the
proposed Note language that refers to the value of court directions for further disclosure.

A final question was whether the Note should refer to "trading away" advantages for the
class. Thelanguagewasdefended ontheground that the settlement negotiation processisvery much
atrading process, in which many possible alternative packages of termsare explored and winnowed
down by trading of f provisionsfor mutual advantage. But it may be possibleto substitute some other
word. The reporter, Subcommittee chair, and committee chair were left free to decide whether to
say "relinquish™ or something similar in place of "trading away."

The changes in Rule 23(e)(2) and the Committee Note language proposed by the
Subcommittee were approved.

Rule 23(e)(3), creating a "settlement opt-out,” was published in alternative versions. The
Subcommittee recommends adoption of the second version, which providesin neutral termsthat the
court may provide a second opportunity to opt out of a (b)(3) class settlement if the original
opportunity expired before settlement termswere announced. Thisversion wasfavored by many of
the comments, although other comments favored the first version that provided a second opt-out
opportunity unless good cause is shown to deny the opportunity.

October 7, 2002



Minutes
Civil Rules Advisory Committee, May 6-7, 2002

page -26-

The committee voted to recommend adoption of the second version. Discussion then turned
to the Committee Note.

The first question noted that several comments opposed any settlement opt-out, and
suggested that perhaps these comments reflect experience in specific subject-matters. Perhapsthe
Note could suggest that there are classes of casesthat are not suited to the settlement opt-out. It was
decided that it would be too difficult to establish support for identifying what those cases might be.

A second question addressed the Subcommittee proposal to add Note language saying that
an agreement among the partiesto settlement terms that permit exclusion may be afactor weighing
in favor of settlement. Thelanguageisabrief summary of many longer passages recommended for
deletion. It was concluded that this sentence should be retained.

A third question addressed Committee Note language stating that the settlement opt-out
reduces the influence of inertiaand ignorance that apply at the time of the first opt-out opportunity.
The language seems weak. The committee agreed to delete this language.

The next question went to new language addressing the possibility that a court may wish to
impose terms to control the effect of a settlement opt-out. Two terms are identified: that a class
member who el ectsexclusionisbound by rulings on the meritsmade before the settlement, or cannot
participate in any other class action pursuing clams arising from the same transactions or
occurrences. Such termsdilute the value of the opportunity to opt out, even recognizing that courts
will not exact such termsin all cases. A prohibition on joining another class action, for example,
may defeat a central purpose for requesting exclusion — the hope that better terms can be got in
circumstances that do not reasonably support individual litigation. We should not discourage other
classactionswhen many membersof the present classaredissatisfied with the settlement terms. And
we should not adopt changesthat make it more difficult to bring classactions. It wasresponded that
today there is no second opportunity to opt out after settlement terms are known; it is proper to
suggest discretion to impose limits that avoid a "free ride." But it was protested that this Note
language does not interpret anything in the text of Rule 23(e)(3). The stakes are not high; it is not
quite right to say cautionary things about administration of this new device.

The discussion of terms limiting the effect of a settlement opt-out was defended on the
ground that the Note attempts to address objections to the settlement opt-out provision. And the
Note is a help in resolving uncertainties as to the consequences, particularly with respect to issue
preclusion. The question of "opt-out farmers," however, may be distinct.

A motionwas approved to del ete the Note sentence suggesting that the court might condition
exclusion on the term that a class member who opts for exclusion may not participate in another
class action pursuing claims arising from the same underlying transaction or occurrence.

Rule23(e)(4) recognizestheright of any classmember to object to aproposed settlement and
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providesthat an objection may be withdrawn only with the court'sapproval. Discussion began with
the question whether aclass member must interveneto object. It wasagreed that interventionisnot
necessary to support an objection in thetrial court. The distinctive question whether intervention
is needed to support standing to appeal is now pending in the Supreme Court and is not referred to
in the revised Committee Note.

Objection was made to suggested Committee Note language stating that the court has
discretion whether to provide procedural support to an objector. This sentence distills a much
lengthier discussion in the published Note. There were objectionsthat the published Note went too
far in encouraging support for objectors, but concern remains that the rule and Note should not
discourage support for objectors. But shortening the statement may be even more dangerous, leaving
an open-ended invitation to expand support for objectors beyond present levels. "We don't need it;
it isdangerous.” The committee voted to reject the proposed new sentence.

It was suggested that as published, Rule 23(e)(4)(B) seemsto apply to any objector, whether
or not a class member. It was agreed that (B) should be restyled: "An objection made under Rule
23(e)(4)(A) may be withdrawn only with the court's approval.” Since (A) applies only to an
objection by a class member, the ambiguity is removed.

The committee voted to adopt 23(e) as revised during the discussion.
Rule 23(g)

Rule 23(g) brings appointment of class counsdl into Rule 23 for the first time. It was
introduced without further summary.

Thefirst question expressed concern with the appearance of unfairnessthat may arise when
the trial judge who is to hear the case gives time so competing applications can be made and then
makes the appointment. It would be better to have a different judge make the appointment. The
class adversary will fear that the judge who selects the lawyer will be too much impressed by the
lawyer. The provision alowing a reasonable period to apply for appointment "may lead to an
internet solicitation by the court.” Therule, moreover, seemstilted toward the experienced lawyer,
at the expense of the neophyte who actually "discovered the pollution” and filed the action.

A prompt reaction wasthat although it has been suggested that appoi ntment of class counsel
might be assigned to a magistrate judge, it is better to have the appointment made by the judge
responsible for the class action.

A second reaction was that the problem of appearances arises when there is more than one
applicant for appointment. These circumstances occur now, and the court is involved now.
Adopting express provisions in Rule 23(g) reduces the appearance of unfairness by establishing a
regular, transparent process that is guided by explicit criteria and bounded by the standard calling
for appointment of the attorney best able to represent the class.

October 7, 2002



Minutes
Civil Rules Advisory Committee, May 6-7, 2002

page -28-

The problem of entrenching already entrenched class-action specialists is recognized in
proposed additionsto the list of appointment criteria and also in new Note provisions.

It was suggested that the Note discussion of Rule 23(g)(2)(B) "does not seem to track the
rule." As published, (g)(2)(B) allows a reasonable period for applications by attorneys seeking to
represent the class even when there are no present competitors. It seemsto invitethedelay. "I just
don't like appointing counsel who did not file." It was responded that such appointments occur now
when there are parallel actions. And new language suggested for the Committee Note saysthat the
primary ground for deferring appointment would be that there is reason to anticipate competing
applications. Examples are provided — there are multiple class actions, or individual actions are
pending on behalf of putative class members. It was suggested that these illustrations should be
incorporated in the rule itself. This suggestion was resisted on the ground that these are but
illustrations, and it is difficult to draft suitable rule language that does not fall short or go too far.

The Subcommittee concluded that this discussion points to reconsideration of some of the
Note language addressing the process for selecting among several applications. The Note can be
made to flow better, and to distinguish more clearly between situations with only one applicant for
class counsel and situationswith rival applicants. The account must include recognition that it may
be better to allow timefor new applicants when the only present applicant will not provide adequate
representation for the class. This concern makes it appropriate to discuss deferring decision even
when thereisonly one applicant. But the Note should be reviewed further to ensure that it does not
encourage over-use of delay to wait for competing applications.

The revised Note discussion was applauded as excellent. A friendly amendment was
proposed in this spirit. Thefirst paragraph of the revised Note includes a sentence stating that the
procedure and standards for appointment vary depending on whether there are multiple applicants
tobeclasscounsal. It would help to add to Rule 23(g)(2)(C) an express statement of the court's duty
when there is only one applicant. A model might be found in the later Note statement that when
thereisonly one applicant, the court'stask islimited to ensuring that the applicant is adequate under
thecriteriaspecified in Rule 23(g)(1)(C). Therule doesnot now statethat the court must assurethat
counsdl is adequate; (2)(C) isthe best place to say it.

Thisapproach was supported by observingthat it isbetter to state the adequate representation
requirement in the rule rather than resolve a possible ambiguity in the Note.

A beginning draft was suggested: "If thereis one applicant for appointment as class counsel
the court must assure* * *." This amendment was moved for adoption.

Adoption of the amendment was resisted on the ground that there is no need for it. The
"must assure" language, further, may imply that the court has a continuing obligation to supervise
class counsel. An alternative draft might be: "If there is one applicant for appointment as class
counsel, the court must ensure that the applicant is adequate under Rule 23(c)(2)(B)."
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Thisapproach was supported with the observation that thereisno ambiguity in the published
draft, but that the addition will "get everyone quickly and easily attuned toit." Committee members
who haveworked intensely with these problems" can connect the dots,” but it isnot so easy for those
who come to the question afresh.

It was protested that even as reduced, the proposed language still seems to emphasize the
court's "duty to qualify counsel.”

An alternative was suggested for (C): "If more than one qualified applicant * * *." This
addition was adopted, with leave to substitute some other word such as "adequate." It was also
agreed to includein Rule 23(g)(2)(B) a statement of the standard the court should use to determine
whether to appoint the only applicant. The Subcommittee was charged with drafting thisprovision.

A motion was madeto deleteall of 23(g)(2)(B), eliminating any expressreferenceintherule
to allowing areasonable period for applications for appointment as class counsel. The motion was
opposed onthe ground that (B) ssimply describeswhat happens. A responsewasthat thereisno need
to advertise what happens. A further response wasthat agood illustration is provided by the recent
Seventh Circuit decision in the tax-refund-anticipation-loan case. The class action was filed after
many other actions had been filed, and in face of aclassaction in astate court that wasnearing trial.
The fact that the attorneys filing the present action could provide adequate representation does not
ensure that they can provide the most effective representation for the class in these circumstances,
and thereisgood reason to anticipate that if the court delays the certification decision other counsel
may apply. The Note can help, but "there is a place for thisin the Rule.”

The committee voted to delete Rule 23(g)(2)(B). The Committee Note can be revised to
express the thought expressed by (B).

Attention turned to Rule 23(g)(2)(A), proposed by the Subcommittee. This subparagraph
expressly recognizes the court's authority to designate interim class counsel before determining
whether to certify aclass. How can counsel be designated to act for aclass that does not yet exist?
It was urged by many voicesthat commonly thereis much that must be done on behalf of aproposed
class before a certification decision can be made. Motions are made and must be responded to.
Discovery often is appropriate or necessary. The conceptual concern that a class has not yet come
into recognized existence can be met by adding a few words: "The court may designate interim
counsel, to act on behalf of the putative class, before determining whether to certify the action asa
classaction." This change was approved by the committee.

It was observed that Rule 23(g) generally does abrilliant job of regulating attorney conduct
without regulating attorney conduct. Duties are placed on the court and the parties, not directly on
the attorneys. The one exception isthe direct command of Rule 23(g)(1)(B) that class counsel must
fairly and adequately represent the interests of the class. State rules of professional responsibility
and many local district rules regulate the general duty to represent aclient. They also address the
division of fealty owed as between class and class representative as clients. The Committee Note
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expressly saysthat the obligation of class counsel may be different from the obligation that has been
adopted by most state and local rules. This intrusion on state and local-rule regulation could be
avoided by reframing the rule: "The court must ensure that class counsel fairly and adequately
represents the interests of the class.”

This concern was met by recalling that many comments from class counsel welcomed Rule
23(9)(1)(B). They now explain to class representative clients that the decision to frame an action
as a class action imposes on counsel a professional obligation to the class that must be reconciled
with the obligation to the representative client, and that the obligation to the representative client
changes accordingly. But it was responded that the source of this practice now isin state rules of
professional responsibility. 23 (g)(1)(B) changesthat, and imposesthe obligation "top-down" inthe
federal system. It was rgjoined that this consequence aready flows from Rule 23(a)(4), which
establishes requirements of adequate representation by class counsel through the requirement that
the representative provide adequate representation for the class.

No motion was made to amend the Rule 23(g)(1)(B) statement.

It was asked whether designation of interim class counsel isnow thenorm. It wasagreed that
the Note could say that the rule authorizes designation when needed.

It was observed that "everyonewho fileswill seek to be designated as ahead-start intherace
for appointment as class counsel.” It was agreed in response that the Note could be revised to
describe designation of interim class counsel not "in order" to protect class interests but "if
necessary" to protect class interests.

Attention wasdirected next to Rule23(g)(1)(C)(iii), which providesthat the court may direct
potential classcounsel to proposetermsfor attorney feesand nontaxable costs. It wasurged that this
provision should be deleted. The Committee Note discusses many other examples of information
that applicants might be directed to provide. The explicit reference to fees provides a hint that we
areready to go back to low bidding and auctions. Theresponse wasthat there were many comments
and much testimony on the direction to provide fee information. We were repeatedly encouraged
to get the court involved in regulating attorney fees at the beginning of the action, not to facilitate
bidding but to avoid later difficulties. It helpsto start thinking about these issues early. The Note
explicitly says that there will be numerous class actions in which information about fees and costs
is not likely to be useful. But fee information is a distinct concern in many class actions. The
Federal Courts Study Committee thought that early guidelines are important. (iii) is not an
expression that either favors or disfavors auctions.

The provision for information about fees and nontaxable costs was questioned from a
different perspective by asking whether we should view the court asaconsumer of thelegal services
provided by class counsal. It was agreed that it does not help to view the court as consumer, but the
fee topic isimportant nonethel ess.
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A motion to strike the reference in 23(g)(1)(C)(iii) to proposing terms for attorney fees and
nontaxable costs failed.

Turning back to Rule 23(g)(1)(C)(i), it was agreed that the third "bullet,” focusing on the
work counsel hasdoneinidentifying or investigating potential claimsin the case, should be moved
up to become thefirst iteminthelist. Thisisalogical first point in the appointment inquiry.

Further discussion led to agreement that an evaluation of counsel's "experience" should
include not only frequency and duration of involvement, but also the rate of success and failure.

The Committee Note on Rule 23(g)(1)(B) was discussed next, pointing to the statement that
the class representative cannot command class counsel to accept or reject a settlement proposal. It
was observed that we are separating counsel appointment from its present roots in Rule 23(a)(4).
Thisisafurther attenuation of the relationship between the representative and class counsel. The
separation may reflect reality. But this is a fundamental policy question. The Private Securities
Litigation Reform Act adoptsthe representative-as-client approach. Rule 23(g) assignsto the court
responsibility for selecting who will be attorney for one side of the case.

The response was that in many actionsit is class counsel, not the class representative, who
isthe "main actor." The bond between attorney and representative as client may seem attenuated.
Thereare casesinwhich the court looksto classcounsel. Theroleof classrepresentative has caused
difficulties. An example is the representative who refuses settlement unless there is a large
individual payoff for the representative. The Note has been stripped of case citations, but the cases
confirmthe Note statement. The problem cannot be madeto go away by ignoringitintheNote. The
Private Securities Litigation Act isabreak with thistradition. The class action continuesto be one
on behalf of other people. Outside securities litigation, it is not the class representative's position
to replace class counsel. It is proper to be concerned about the separation between class
representative and class counsel. Some of the comments and testimony reflected the importance of
maintaining real attorney-client relationshipsforged between classrepresentative and class counsel,
and the Note has been changed to reflect this concern. But Rule 23(g) is intended to adopt, in a
modest way, the best practice, to bring to it standards, discipline, regularity.

The committee was reminded that by putting aduty on the attorney to represent theinterests
of the class Rule 23(g)(1)(B) isinvoking disciplinary rules. Enforcement will be not only through
the court in the class action but also by state orders suspending or disbarring lawyers who fail the
duty.

The committee agreed that it was useful to have had this discussion, and that nothing need
be changed.

Rule 23(h)

Rule 23(h) isproposed in the same mode as Rule 23(g), asaclear restatement of present good
practices.
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A specific drafting question was asked of Rule 23(h)(2): "A class member or a party from
whom payment is sought may object to the motion.” In a common-fund award case, it could be
argued that a class member is a party from whom payment is sought. It was agreed to clarify the
separation by adding commas — "A class member, or a party from whom payment is sought, may

* %k x "

It wasobserved that disciplinary rulescommonly regul ate thereasonabl eness of attorney fees.
Rule 23(h) avoids the risk of trespassing on these rules by putting the obligation to determine
reasonableness on the court.

In areprise of adiscussion that was addressed to the Rule 23(e) Note, it was observed that
the Committee Note cites a specific case. Thereis aview, shared by some Standing Committee
members, that it is unwise to cite specific cases. A casethat is an exemplary statement of current
wisdom may passinto oblivion, or even be overruled. The advantages of invoking agood judicia
discussion should not lead to frequent citation. It was agreed that if possible the Note should
paraphrase, rather than cite, specific decisions.

It was suggested that it is not useful to refer in the Note to the importance of judicial
involvement with fee awards "to the healthy operation” of classactions. It wasagreed that "healthy"
would be replaced by "proper."”

It was asked why Rule 23(h)(1) sets specific notice requirements for a fee motion by class
counsel — will there be fee motions by others? The answer isthat indeed there may be fee motions
by others. A person who acted to represent a putative class in the interim before appointment of
class counsel, for example, may be awarded fees even though someone el se was appointed as class
counsel. Notice to the class of motions by persons not appointed as class counsel might be useful,
but thetiming of such motionsoften may makeit impossibleto combine notice of thefeeapplication
with another notice that must go out for independent reasons. Separate notice is expensive. An
application by class counsel, on the other hand, can be described in the Rule 23(e) notice of
settlement review. But if the class claims are adjudicated rather than settled, separate notice "in a
reasonable manner” isrequired. These matters are discussed in the Committee Note.

A motion to adopt Rule 23(h) was approved. With the revisions discussed at this meeting,
the committee recommends to the Standing Committee that Rules 23(c), (e), (g), and (h) be
recommended for adoption.

Minimal Diversity Jurisdiction

Judge Levi introduced discussion of amemorandum describing the need to consider minimal
diversity or similar legislation that might reduce problemsthat arise from overlapping, duplicating,
and competing classactions. These problemshave been described to the Committeefor many years.
Most of the problems arise from class actionsfiled in state courts; the systemsfor transfer of related
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casesamong federal courts seem to reduce to manageabl e proportions the problemsthat might arise
from multiplefedera filings. A year ago thiscommittee concluded that the remaining problems are
SO serious as to warrant adoption of Rule 23 provisions. The proposed provisions would test the
limits of Enabling Act authority, however, and a so would raise questions under the anti-injunction
act. Rather than ask the Standing Committeeto approve publication of the proposals, it wasdecided
in the end to seek comment by more informal means. The Reporter circulated a Call for Informal
Comment. Many responses were made in the course of the hearings and written comments on the
published Rule 23 proposals. These comments showed that the problems that the Committee has
heard about over the last ten years persist. The problems are so important as to justify continuing
work toward an answer.

At the January 2002 meeting the committee considered the many comments already in hand
and concluded that it is better to support legislative solutions before devoting any more effort to
contentious court rule proposals. It asked for a draft resolution on possible legislation. The
memorandum in support of aresolution concludes with a set of findings and recommendations. It
aims at the broad concept of legidlation, without attempting to endorse any particular bill or even a
particular legislative approach.

The first question addressed Item 6 in the findings and recommendations. Item 6 says that
legislation addressing these problems can be adopted without imposing undue burdens on federal
courts. Isit proper to make this assertion? There have been many suggestions that a substantial
number of cases might be drawn into the federal courts by legislation adopted to regul ate state-court
classactions. It wasresponded that the burden that might result from carefully designed legislation
isnot undue. Of course it isdifficult to predict with certainty what the burden will be, apart from
the confident prediction that the burden will depend on the particular solutions adopted. But it must
be remembered that legislation can be helpful — indeed most helpful — without drawing all class
actions from state courts into federal courts. The Judicia Conference Executive Committee
expressed opposition in 1999 to proposed billsthat seemed likely to bring all classactionsto federal
courts. That position need not extend to more carefully designed legislation.

Another committee member said that the memorandum presents an elegant, balanced, and
thoughtful summary of the problems. It does not weigh in on any side of the debate. It only urges
the importance of further study. It remainsimportant to determine who the audience will be: isit
to beonly the Standing Committee? Doesthe memorandum become a public document?Isit crafted
so Congress will understand the importance of the points being made?

It is clear that the memorandum can be addressed to the Standing Committee. Thereis
reason to believe that the Standing Committee will pursue the topic within the Judicial Conference.
Other Judicial Conference committees have an interest in these problems. The Federal-State
Jurisdiction Committee has considered the questions raised by minimal diversity class-action bills
for some years now. The Court Administration and Case Management Committee also may be
interested. It will be important to follow the ordinary processes of communication among the
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committees.

Further expressions of support led to adoption of the memorandum as the committee's
Statement.

Other Class-Action Questions

The committee was asked what Rule 23 topics might remain to be addressed. No other topic
has been devel oped to a point that would justify a present vote committing the committee to further
work, but any directions to help prepare for the October meeting would be helpful. Settlement
classes remain amatter of activeinterest. The problems of future claims also remain, as witnessed
by the report of the masstorts subcommittee of the Bankruptcy Administration Committee. Opt-in
class proposals were suggested by several of the withesses and comments addressed to the August
2001 proposals. It would help to offer suggestions to the Subcommittee of any other subjects it
should address.

Bankruptcy Committee Mass-Torts Report

The Committee on the Administration of the Bankruptcy System appointed a Subcommittee
on Mass Torts to consider the proposals of the National Bankruptcy Review Commission that the
bankruptcy statutes be amended to establish a system to handle "massfuture claims' in bankruptcy.
Judge Rosenthal acted as this committee's liaison to the subcommittee.

Judge Rosenthal introduced the subcommitteereport by acknowledging that it isincompl ete.
Some of the areas of less-than-complete analysis are reflected in the reporter's memorandum
summarizing thereport. The report was agroup effort to point to problemsthat are apparent on not
very searching review of the Commission recommendations.

The problem of identifying mass future claims so that a representative can be appointed is
real. The hope was to achieve afinal resolution of future claims in bankruptcy courts. Itisan
ambitious and interesting set of proposals. The Amchem and Ortiz decisions mean that Rule 23 is
not now arealistic response to mass future clams. Many have been searching for a solution.

That the proposalsareinteresting does not disguisethefact that they present many problems.
The most fundamental problems arise from the relationship between Article 11l courts and the
bankruptcy courts; due process; and federalism. None of thereportsgoesasfar asnecessary to reach
final answersto these problems.

The subcommittee's conclusion that the Commission proposals "are an important step in the
right direction” is sound if it is understood to mean that the inquiry must be continued. The
recommendation would be premature if it were read as a more enthusiastic affirmation of the
Commission proposals.

The Commission definition of massfuture claimsis open-ended. The subcommittee report
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recommends that it be made more specific. But a workable degree of specificity might create a
procedure that cannot be useful — there may be no useful circumstances in which it is possible to
estimate with confidence the number of future victims and the severity and value of their injuries.
These and other problems are identified, but are not explored at the level of detail that provides a
basis to guess whether solutions are possible.

It seems reasonable to endorse careful further study, but not to endorse adoption of the
Commission recommendations. It would be premature to take the subcommittee report to the
Judicial Conference. Further study by the Bankruptcy Committee would be appropriate. Or, if the
task of exploring the remaining problemsto a practical conclusion seems onerous, it also would be
appropriate to put aside the Commission recommendations.

Further discussion noted that the Commission recommendationsallow a"defendant” to take
all mattersinto thebankruptcy courts, apparently making the bankruptcy courtsinto courtsof general
jurisdiction. Although the proposal isinteresting, it requires study in the years-long level of detail
that has characterized this committee's study of class actions.

It was noted that future claims are addressed "every day" by bankruptcy courtsthat deal with
asbestos claims. Some of the companies going into bankruptcy say they are not insolvent because
they view the claimsasfraudulent. These asbestos cases are governed by a specific provisioninthe
bankruptcy statute. It is worthwhile to keep working on these problems to see whether a more
genera bankruptcy statute can be adopted for other defendants.

The committee concluded that it is not able to endorse the Commission recommendations
as an approach to the complicated and important problems generated by anticipated massfuturetort
claims. The proposals are important, but further investigation and study are needed. The ongoing
experience with asbestos may help. Judge Levi will transmit this conclusion to the Bankruptcy
Administration Committee.

Electronic Discovery

Professor Lynk stated that since the January meeting the Discovery Subcommittee has met
by conferencecall. He and Professor Marcus have continued to work together. Although in January
the Subcommittee expected that it would now be seeking authorization to draft specific proposals
for consideration at the October meeting, more work remains to be done before specific proposals
may befeasible. "Thereisalot of heat" intheworld of practice, but thereislittlelight toilluminate
the nature of the problems or the rules approaches that might prove helpful.

Professor Marcusnoted the preliminary report from the Federal Judicial Center intheagenda
materials. The report isin preliminary form; there is time to ask for a different approach if that
might be more helpful. The FJC has pursued many inquiries. What remains now isto complete a
set of ten specific case studies. Thework to date, however, has not suggested any particularly clear
line of inquiry or rulemaking. If better questions should be asked, it isimportant to describe them
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now.

There are many approaches that could be taken to drafting new rules, but many people have
expressed doubts whether changing the rules can do much to ameliorate the problems encountered
in practice. Thereis great interest in the problems, but not much enthusiasm for any particular
solutions. And the problems continue to present a series of moving targets.

It was noted that the FIC study seeksto identify problems that rules changes might address,
but offers few rule suggestions. Rule 37 requires an order before sanctions can be imposed. The
rulesdo not adequately addressspoliation. Discovery of computer-based information may raisesuch
distinctive spoliation problems that we need a new and distinctive rule for them.

It was agreed that the preservation-spoliation problem has been a longstanding concern.
Businessesdesperatel y want clear and reliable guidelinesfor record preservation policies. And even
at that, they may not appreciate how truly great their problems are.

Another set of new problems presented by discovery of computer-based information relate
to third-party protection. Email, for example, is now used for purposes that would not have
generated any form of communication afew years ago. Some companies permit use of company
email facilitiesfor persona messages. Outsiders seeking discovery of the company email records
gain access to much persona information that is completely irrelevant to any litigation or the
purposes of discovery. We need to explore whether there are ways to get information of the
discovery to the affected individuals, and ways to protect their privacy interests.

Another set of problems that may prove distinctively different with discovery of computer-
based information relate to cost sharing. The problem of who should pay arisesin every case. This
is particularly important with discovery from nonparties. Practice for the moment seems to have
developed no more acceptance of cost bearing between the parties than has devel oped with other
modes of discovery. As to discovery from nonparties, however, it seems to be accepted that the
requesting party should bear the costs of responding. But adifferent view was expressed that cost
shifting among parties may be gaining more acceptance because of the great coststhat can arisefrom
extraordinary recovery efforts.

Still another set of problems arise from the choice between responding in electronic form or
in hard copy.

The cost of preserving back-up tapes can be another special problem. One committee
member has a client that is spending $1,000,000 a month to preserve back-up tapes.

One extreme possibility is that the use of electronic technology will be severely restricted if
companies come to fear discovery.

Texas has adopted specific court rules for discovery of electronic information. But so far
there are no available cases to show how the rules are working.
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Twofinal observationswerethat special mastersmay be particularly useful in sorting through
problems arising from discovery of computer-based information and that the committee may be
driven to creating laboratory experiments that test the effects of different possible rules.

Federal Judicial Center Report

Mr. Willging described work in progresson Rule 23. A preliminary presentation wasmailed
out beforethismeeting. "Very preliminary” data have been compiled on filings and on overlapping
actions. One purpose of presenting the preliminary report isto learn whether it would be helpful to
present the data in different forms.

Eveninthispreliminary stage, thereare someintriguing results. Theraw filings datachange
alot when account is taken of consolidation and similar efforts. But such empirical work will be
most effectiveif it can be focused on the questions that interest the committee.

The same observation istrue of the next step, which will inquireinto the motivesthat guide
attorneys as they choose between federal and state courts. A draft questionnaire isincluded in the
materials: can it be better focused? The questionnaire will go to both plaintiff and defendant
lawyers, seeking comparison of federal courts with state courtsin a number of dimensions.

Discussion confirmed that it is good to ask about the effect of choice-of-law approaches on
forum selection, and about the effect of approaches to objectors.

It was suggested that many lawyers seek state courtsto avoid therestrictionsthat the Daubert
rules place on use of expert witnessesin federal courts.

Another factor to exploreis the complexity of pretrial procedures. Many lawyers perceive
federal pretria practice to be more complex than the practice in state courts.

One of the motivesfor undertaking this study isto determine whether certification standards
for settlement classes in federal courts are encouraging plaintiffs to file in state courts rather than
federa courts.

Mr. Willging also noted that Todd Hill see, who testified on the class-action notice provisions
at the January hearing, has provided the Federal Judicial Center with draft short-form notices.
Reactions of the committee to these forms would be useful.

Other Items

Therelation-back provisions of Rule 15(c)(3) will be on the October agendafor discussion.
A simple revision has been suggested by the opinion in Sngletary v. Pennsylvania Department of
Corrections, 3d Cir.2001, 266 F.3d 186. The suggestion isattractive. The specific problem isthat
aplaintiff who knowsthat it isimpossible to identify an intended defendant is given less effective
relief than a plaintiff who mistakenly believes that the proper defendant has been properly named.
But in approaching it the committee must consider a series of questions. Perhapsthefirst question
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is how frequently the committee should act to correct interpretations of the rules that seem wrong.
It is not wise, and perhaps would not be possible, to react whenever a court seemsto give awrong
answer. Even when anumber of courts have concurred in aseemingly wrong answer, the question
may not be so important asto deserve arule amendment. Continual amendment to provide specific
answers to ever more specific questions could produce rules that are too complex and too rigid to
survive. A second question is whether this specific question should be addressed without also
reviewing other aspects of Rule 15(c)(3) that seem unsatisfactory. There are good reasons to
guestion the way therule is presently drafted. A third question, specific to Rule 15(c), is whether
it iswise to continually revisit arule that presents significant Enabling Act questions. One main
function of Rule 15(c)(2) and (3) isto allow claims that would be barred by limitationsin the state
courtsthat provide the law governing the claim. Acting to expand thisincursion into the realms of
state law may be inappropriate.

TheAppellate RulesCommittee hasurged revision of Rule 6(e) to correct an ambiguity about
the effect of the provision that when service is made by mail or other defined means "3 days shall
be added to the prescribed period” for responding. This committee can take the lead by proposing
an answer at the fall meeting. It will remain to be determined whether the Appellate Rules
Committeewill wishto publish aparalel provisionfor the Appellate Rulesat the sametime, or will
prefer to await comments on a published Rule 6(e) revision.

Judge Jane J. Boyle has urged that some Judicial Conference committee should consider the
problems that arise from the interplay between Rule 54(d) and the increasingly antique cost
provisions in 28 U.S.C. 8§ 1920. The problem is that some courts have felt unable to adjust
provisions that address the costs of preparing papers for application to video and other modern
media. Thecommittee concluded that the problemisbetter addressed through statutory revisionthan
through rulesamendments. The question of taxable costs has asufficiently substantive element that
it would be better not to take it on through the Enabling Act if other approaches are possible. The
topic is recommended for consideration by the appropriate Judicial Conference committee.

There may be a problem of notice to the Attorney General when the constitutionality of a
federal statute isrequired. Noticeis required by statute, and Rule 24(c) regulates the manner of
notice. But Rule 24(c) does not work as well as it might. This problem was raised during the
process of amending the Appellate Rules provisions that address these issues. The Department of
Justice has confirmed that failures of the notice process are sufficiently frequent to justify
consideration of new rule provisions. Thistopic will be placed on the fall agenda

Oneof two consent calendar items, 02-CV-A, wasbrought on for discussion. Thecommittee
isrequested to do something about adistrict court practice that requires advance permission tofile
new actions after an individual litigant has been identified as a vexatious litigant. The committee
concluded that this specific problem is not of the character that justifies adoption of a general
national rule. Thisitem isremoved from the agenda without further action. The recommendation
to remove the other consent calendar item from the agendawas approved for want of any motion to
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It was noted that progress is being made with development of a new Admiralty Rule G to
govern civil forfeiture practice. The Maritime Law Association has approved the approach taken
in current drafts. It ishoped that a draft will be ready to circulate for informal comments over the
summer, and to place on the agenda for the fall meeting.

Next Meeting
The next meeting was set for October 3 and 4 in Santa Fe, New Mexico.

Respectfully submitted

Edward H. Cooper, Reporter
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