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THURSDAY MORNING SESSION
May 20, 1943
 The ﬁee%ing r@é@nVened at 9:40 a, m., Chairman
Mitchell presiding. | | o |
CTHR GHAIRMANY Gentlemen, the Régert@r has braﬁght
back a suggestion to add at the end of Rule Bl(b). That was
thet nattor of separate judgments, and the proposal is, "A
determination of or order soncerning® --
“DEAN MORGAN: Better let him read 1it,
THE CHAIRMANG I think I will. I am not sure
whether it is part of the same sentence or a scparate one.
JUDGE CLARK: This iz a suggestion to add at the
end of 5lL{b), leaving the present HH(b) Jjust as it is. It
w111 be this sentence: "A determination of or order concerning
some but not all of the issues material to a particular clalm,
and all counterclaims arlasing out of the transection or occur-
ranoe which ls the subject matter of the clalm, 1s provisional
and subJeet %o revislon by the court antil ' all of:such issues
are adjudioated.” ,
/4 R, LEMANN: - Would ycﬁ read:that againt
.o 3udga Giark reread the sentence ...
W, &Eﬁ&ﬂné How about the word "or® in line 3
as an sdded emphasis after "determination of," in addition to
thle suggestlont ‘
 JUNGE CLARK: * What was it?

RN
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¥R, LEMANN: In addition to your suggestion, insert

‘An line 3 of the seetion as 1%t now stands, the yaragr&?h an

1t now standa, thes word "or!,

JUDC¥ CLARK: Yes, I think thet would be good.

MR, LEMANN: After "determination of!. That would
then contrast with your word "some" in your addition.

JUDGE GLARE: Yes, I think that would be a good idea,
too.

” ﬁEHATéé PEPPER: And, Mr. Reporter, onughtn't there %o
be an "ot aft@rithﬁ "and" at the beginning--the: order
concerning or the determination of something, and of counter-
clalms? |

JUDGY. CLARK: "A determination of or order concern-
ing =ome but net all of the isasues materlal to a partlcular
claim or counterclaim.”

AENATOR PEPPER: "And of"? You don't mean a
determination of. |

JUDGE CLARK: HNo, 1t is of the 189@6% material to a
particular claim and material to a counterclalm. |

- STHATOR PEPPER: Then 1t gugné to be "to" inctead
of "of," oughtn't 1it?

M7. DODAE: You have a Judgment entered and 1t is
provided that the basls of the judgment ie provisional or
conditional. How does that affect the Judgment as a Judgnent?

THE Gﬁﬂlﬁﬁ&&f That 1s the question that struck me.
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You say "order or determination,” and there is a 11ttle

;ambiguiﬁy whether that carried through until he actually

enters the Judgnent or order amplifying the Judgment.

JUDGE CLARK: Order amplifying the Judgment?

THY CHAIRMAN: But you use the wo¥d, you cgntrast
the word "Judgment" in the section. I had the same reaction
that Mr, Dodge had. Why don't you cell 1% forder or judgment"
and be done with Lt%

" JUDOE CLARK: I think that is all right.

THE CHAIRMAN: Not to eonfuse the par. We know
that orders are Judgments under another definitlion.

JUDGE CLARK: Coing back %o that little auggﬁsﬁign
you have, Senator Pepper, for "to,"

THE CHATRMAN: For what?

JUDGE CLATK: Senator Pepper suggested to" in
front of "or counserclaine."” I am following the language
already in sentence 1 and stating the converse. |

SEHATOR PEPPER: 1 see.

JUDGE CLARK: If you put in the "to" oné place,
you should in another, _

THE Qﬁﬁlﬁgﬁﬂ: You can pollsh 1% up a 1ittle 1% in
wording when you cone baeck. If.it makes 1%t clear, 1 think
we ars ready to vote on 1t |

JUDGE DOBRIE: I move 1ts adoptlon.

THE CHAIRMAN: A1l in favor say "aye." It 1s agreed
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Anything els=e under 5U7

JUDGE CLARK: I think there 1s reslly nothing that
needs consideration. As a matter of fect, we refer to two
gquestions ralsed ms to the cost provision, whiieh is subdivislon
{d4) on pape 152. There has been a 1lttle crilticlsm, but we
think the rule does what i1t was intended to. The first oriti-
clsm is that the rule permits the Judge to deny cost to the
greéﬁiiiﬂg party in his dlscretion. |

" DEAN MORGAN: Xt ought to.

JUDGY CLARK: Yes, I think so.

THE CHAIRMAN: That is the old equlty yraetiee,.
1en't 167 |

JUDGE CLARK: We are really carrying the squity
practice over to law. That ralses a doubt 1n sone lawyers'
minde, but that is what we wanfed to do. 5o I think there is
nothing mors thers. /

THE CHAIRUAN: Now we will paes on to 55, Waat have
you there?‘ |

JUDGE CLARK: I don't think there is anything in the
first seotion execept what we considered before in the Tirsd
comment under (a), which 1s a questlon as to the two steps we
have. The procedure now specified in subdivisions (a) and (b)
provides ueans whereby defaults can be settled without recourse

to the court itself. One of ths deputy clerks has ralged a
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Tittie guestion about 1%, but T don't think there i any res

gueation there, mysell.

JUDGE DOBIR: I think we oan pass that.

Junes GLARK: Now as o (bl, gpetion (b)Y in the

comment there, the Departnent of Justice has propoged & new

rule providing for sumnary pviction in sctlons by the United

SGtates Lo recover resl property.

ﬁef&gltg.

would neeeszarlly entall an sddition %o Rule 55 with regerd.

ur, HAMEOND: I think the polution to thal 1g that

+he summary Jjudgnent rule really covers 1%, and I found in

Tngland you can ge®h & aumnary evietlon there. 1 don't think

we will have to bother apout this at alle

]

The edoption of such & rule

A

DEAN MORGAN: I shlnik you are right, because we say

any kind of an actlon.

652

O

MR, BAMMOND: Yes. I think they will be particularly

cntilsfied 1f you provide for summary Jjudgment at any

200 . 1t seems bo be llkely that it will.

ApHATOR PEPPER:  That has

" everybody alllke., It doesn’t glve &

to the United States and deny it to & citlzen.

MR, HAMMOND: fure,

. CHAIRMAN: A1)l right. What have we naxt?

JUNGE CLARK: We slmply call attention at the end

that certain provisions of the

qoldlera’ and Sallors' Rellef

e advantage of treatling

special 1andlord's renedy

Sime, you
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Act have a direct effeot on the operatlon of this default

"yule. I suppose that that 1s an overri¢ing thing and ws don't

need to call attention to 1%; that lawyers ought to know
about 1%, |

THE CHAIRMAN:. Put a note 1n the new smendment call-
ing att@ntién to the faet that that modifies the rule but
we.ﬁidn’t 3ee oca&éion te do anything to the Rules.

JUDOE CLARK: Yes, I think that would be & good ldea.

oHE CHAIRMAN: I should think every lawyer would
know 1%, anyway, but some don't.

JUDGE CLARX: Thet 1s all on that. We come %o
summary Jjudgnent, | |

MR,DODAR: I have a point I am obliged to ralse. I
have & deputy ¢lerk here who wants rmore work to do, instead
of lezs. One of the deputy clerks says that 1t would bs de-
sirsble to have a provision thet the clerk shall send notice
of the default to the party defaulted if his address appears
or can bs sscertained; that we have had instances whefe the
party knew nothing of the cass or of the defsult until he
received a copy of the Judgment. - Qné of the Judges wrolte to
ma that the power of the court to set aslde a default Tor
cause shown does not always meet the situatlon because, as he
wrote me, the rule should provide the notice of default to
be zent to defendant 1f the defendant who has not appeared ocan

be located, because 1t is a waste of time for the court to
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conduct a hearing for the purpose of taking an account or

agsessing danages on a notion for damages, and alther be

6]

confronted with a motion to vacate the Jjudgment under fule 60,
which must be paesed upon favorably to the defendant 17 the
Judgnant wag entered through mistake or exousable neglect.

The notlge of default, with 1% subeeguent removal, would pre-
vent 8 waste of time and effor® in many Caset.

I saw no reason why we shouldn't provide for notlee
of the default Lf the address 1s svallable o the olerk. 1t
wéulé undoubtedly save trouble in sone Ca8es, and the fallurs
th anter an appearance, of course, nay have been due Lo some
reasonable mistake or from the faut.tnat gservice was mnade
unucusl end the defendant didn’t know about it

e CHAIRMAN: The second notlee of the defaulb
1s the premium, so to speak. 1 feel that our experience with
notices by the olerk hasn't been so good. We stuck thie in
nere to put & lawyer wise 30 the faot that the Judgnent had
been sntered and that he had better 1ook out for 1t as
an errantglerk neglected to send 1t. A% sny time An the future
the judgment might be set aslde because the clerk's records
aidn't chow that he malled the notice, or something like that,
or he got the address wrong. He had the address right on his
books but wrong on his eard, end you never know whether you |
nave a Jjudgment or not.

When you have a gervice of a summnons, for instanoe,

and a man doesn't appear, 1% strikes me as sort of taklng some
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riok. I think you would have a howl fron all the clerks all

»ayey the country if you are golng to do anything to requlire

ﬁhﬁryarﬁy to serve s notice of default and file proof of
service. If you don't Tile proof of service i% leaves‘%h@
Judgrent in the alr, more or lesa. Don't you think thp; 23t
of the clerks would howl about 1t¥

¥R, DODOE: I shouldn't think so. I think there le
an,abviaas posnibillity there of a waste of a substantial
amcunﬁ of time in going through an assessment of danages.

PHY CBAIRMAH: I you serve a sumnons on a fgllow
and he doesn't appear, then the universal practice has been
that tha plaintiff files an arrfidavit of default and goes
ahesd. Now you want to serve another aummens, which anountsa
to the same thing, before you can default ninm. (

HR. DODER: There are abviaus gases whére he has a
legitimat@ grounﬁ for asking to have the judpment set aslde.:

THY CHAIRMAN: Vhy daeqn t our section about rellef
and setting aslde. rolief fron Jjudgment or order, cover A

MR, DODGE: That comes up, as’th@ Judge says, after s
eonsidersble time has been spent on aasezsing damages and tak-
ing account.

Hic CHAIRMAN: VWhat 1s your pleasure with 1%%

JUDGE TOBIE: Buppose the notice lsn't sent? I am
a 11ttle like the Chsirman. Does that in any way have an

affect on the Judgment or allow them to qusstlon 1t later?
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THE CHAIRMAN: That is it.

MR, DODGE: What 1= that?

JUDGE DOBIE: Suppose the clerk does not put such a
thing as you suggeset in and the clerk fails to send the notliee;
would shau be any grgund for setting the’ judgment aslde
later? That is what I am afrald of later, that long aftér,
somne follow is golng to come in and dlg into this mess and say,
“The clerk didn't send ths notice," and try to open the whole
darﬁad shing up agsin.

‘ SENATOR PEPPER: If the thing were otherwise
develoyed, 1t would hé easy enough to take care of that polnt
by providing, "but Failure to receive the notlce shall not
eonstitute a ground for reopening the default,” or something of
that sort. It seems to me the real dquestlon is whether tils
is one of those things that tend to popularize the Rules
without marring their lntegrity, or whether 1% has the reverse
effect., I should hsve supposed that anything that disturbs
the leisure of the clerks of the District Courts would be
unweloome,

THE CHAIRMAN: Irwbuld‘suggest that 1f you are going
to do the safe thing, you would say that with fallure to send
1%, fallure %to recelve 1t, you haé'& defective Jjudgnment, aﬁd
there are sone courts-—-certainly not all of them~-that feel
they ere wasting some of thelr effort by not glving the fellow

a second caution. It iz a very simple thing for ths local
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rule simply to direect the clerk In that distrlict to nmall such

" a notiee before he enters the default, as a precaution, and

that would save us from folsting this thing on & great many
digtricts where thay dan't want 1%, wiere the clerks Qauia
howl about it and where that sort of tﬁing:h&s never been dones

JUDGE DOBIE: Would 1t not be very easy by ineal
rule? _

THE CHAIRMAN: That is my idea. If the court wants
to save hils courd from waste of time, he doesn't need to make
a rule; he can Jjust make an order directing the clerk-ln each
case of default to mail a notice.

JUDOE DOBIR: I bellsve that 1 the best way to
hendle 1%,

{HI: CHAIRMAN: You don't even need & rule on 1ts

¥B, DODGE: They can make a local rule 1T they
waent it, but 1t 1s beneflclal Iln the case where a fellow who
has a ground for setting aside the default dld not know of 1t
for some FeasOn.

THE CHAIRMANG: That 1s a practlce that wouldﬁ?t be
scceptable generally, and I think & local ruls or evan an order
of the loecal judge to his own clerk, takes ocars of 1%

| MR, DODGE: I think that is & very good answer Lo 1%

PHE CHAITGIANZT  You capn satiefy hinm that way.

Is there anything more on Rule 55%

JUDGE CLARK: Rothing.
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©HI CHAIRMAN: We sre up to %6, Bummary Judgment.

JUDGE CLARK: %6, Summary Judgment. I think since
we dlscussed aAgPeat ae&l.of this in connection with Hule 12,
there only remain two matters more for consideration. One of
them is the suggestion I have made that seeés to me rather un-
duly restrictive on the remedy and on the plaintiff's rights,
to say that the pi&inﬁiff must awslt the defendant's pleasure
iﬁ¥£}11ng an ans%er-before he moves. 4t seems to me that that
iz rather unnecessary. That, I suppose, may be. considered
a change of substance.

Phe other thing to consider ls a thlng where the
wording of the rule has caused difficulty, particularly ae to
the use of the term "partlal summary judgment."

THE CHAIRMAN? Le‘a‘-s take the first one up now.

JUDGE CLARK: Very well. ' |

PHE CHAIRMAN: That is in 56(a). 'The present rule
says that the plalintiff can't get a'summary Judgment until the
ansver hes been served. You remember ny experlence with the
60-day time to answer, our well-inown case that I have been
howling about.

JubsE poRIi: Is ﬁﬁa suggestion that we Just
eliginaﬁé, ot any time after the pleading in answer thareto
has besn served"? | '

THE CHAIRMAN: I had thought gbout that 8 good deal,

and I am opposed to going that. far because the purpose of
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" allowing twenty days to answer--whatever it is--1is to enable

~the defendant to hire a lawyer and get sguared sway and be

able to defend himself. If you are going to allow him twenty
days to 4o that and then we are golng to cay that at the
moment complnint is filed, he can be hailed into court on a
ten-day motion for summary Judgment, it doesn't seem to m@‘ﬁo be
consistent. He has Just as much need and even more need for
getting a lawyer and gettlng squared away and raking up the
facts and the witnesses and the affidavits on a summary
Judgmen% 28 he has the other. I think ths mainrdifficulty is
that cthils time for answer gets extended a lot by various
motions--motion to strlike or %o require a definite statement.
It extends the time for answering., My thaﬁght was that you
ﬁigﬁt, instead of waltlng for the actaal.angwar, make the rule
that the plalintiff could epply for summary Judgment within the
tize originally fixed for answer--something like that. Fix

& date: a 10 or 20=-day period, or something.

SENATOR PEPPER: I was Just golng to inqulre whether
you wers right in assuming that 1% was only the plalntiff who
could make this motion. Is 1%t not sither party, and might it
not be posslble for a defendant to ask for a summary Judgment?
It was indicated that that was the case when we were debating
Rule 12,

3&&&% 3@33%1._?ber% is no limitation.

THE CHAINMAN: This limitation is only on the
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rlaintiff,

SENATOR PEPPER: I was Just wondering whether
pither we aught to say, "A plalntiff sseking to recover . . "
No, becauss then he might not be the plaintlff in the counfsr-
claim, might he? I guess 1t is better to keep 1t "party."

THE CHAIRMAN: This is the fellow seeking 1o recovale-

AENATOR PEPPER: %95.

THE CHAIRMAN?G '~«§aﬂdsr (a), and I think the:
Eeﬁﬁrter is olearly . right tﬁéﬁrwe ought to do something to it,
but 1t 18 a question of how to do 1t and & think it is rather
drastic to say that you can have twenty days to answer but you
don't have that much time to comeﬁﬁﬂaéﬁd resiat the applioca-
tion for Jjudgment.

¥R, LEMANN: He:h&s the word “appsar“'in this; he
aays he may do it hfter the adverse party may appear," in thls
draft. That is the way he has 1t. |

JUDOE CLARK: I thought that wasn't the way you
wanted 1%, I did have & suggestion thaﬁ "any time after he
has appeared.”

MR, LEMANN: Isn't that the way you are proposing
1t, page 1567 '

JHBGE.GLAHK: That 1s the way i proposed 1t.

MR. LEMANN: That would meet Mr. Mitchell's point.

THE CHAIRMAN: That meets my voint entirely.

MR, LEMANN: I have Jjust been thinking about it.
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Thet would mesn thet if he did not come 1n, if he took his
twsnty deys ho answer, yeu couldn't rush him cooner. it he
came in with & motion, he can now only make one notion, and he
could teke twanﬁy days to make that motion. Then you could
proceed by & motlon Tor summary Judgnent; but hy using the
word "appear," you would guarantee hinm, 1ln effect, at his

option, a 20-day delay, which for the raasons the Ghalirmen has

- stated I am inelined to think he ought to have, agsuning

Eﬁat twenty days are reasonabls to pegin with. It might have
beenkargueﬁ but it iﬁ'gettled. Wouldn't the use of the word
tappsar® now as the Reporter suggests glve the defendant
anple time to get organized?

JUDGE QLARK: 1 should think this did 1t. It seenms
to me--well, I agree that you shouldn't rush hinm beyond the
tima he wg&ld normally have, but 1 think you wvan properly
rash nim beyond the time that he gets by favor, or what not.
It seems to me that this nrobably covers 1t.

Phere is another thing, tod. Suppose the defendant
starts making mé%icng. Phe way we are now making Bule 12\b),

trying to got tham'all consolidated, it would be a rather

-nlee thing 17, whilﬁ the defendant starts making motlons, the

plaintiff can start his, too, and have them come up together.
1 think that e reslly en additional reason for making 1t
along this line.

I migﬁﬁ'gay; in my suggestion here I went into
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come simplificatlon that mey not be necessary. What I have
dons ot the foot of page 156 is to combine the two, (a) and
(b), “ogether. I thought that was & 11ttle simpler if we
were going to treat them much the same, to put them in one.
Of course, that atill lsn't necessary.

THY CHAIRMANG It shifts your ﬁesign&ticn of all
the other subdivigions in the rule.

JUDGE CLARK: No. It didn't, as it turned out,

“because 1 found something %o put tn (b). It dian't, at least,

sg I do 1t there. I just ecall that to your attention so you
will understand the reading of my rule. We can, of course,
follow the ssme form of separate srovision for the plaintiff
and a separats provision for the defend&nt and nake thls
change.,

THE. CHAIRMAN: Well, the proposal, as 1 understand
jt-~what 1s the axéct wording that you put in H6(a)t-~1s that

inetead of saying, "at any time after the pleading in answer

thereto hae been served,“ you would say, "at any time after® --

JUDGE CLARK (Interposing): -- "after an adverse
party has appeared in the action."”

MR. LEMANN: At the bottom of psge 156, 1s that it?

THIT CHAIRMAN: You wouldn't eay "an adverse party,“>
would you? VYou would say "the adverse party," because some
one defendant might appear and you would be getting summary

judgment against another who hadn't appeared.
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MR, HAMMOHD:  What do you mean by {a) here? We
don't provide for answer of appearance. I thsuggt We were
trying to cut out all references to appearance, ;

JUDGR CLATK: I don't think that is quiée right, Ye
don't require you to enter a formal appearance, but first you
ean 4o 1t, and the rule against dofault provides that. That

atope the default. Becond, you do do it if you flle &n snswer.

I think it 1s surely a technieal phrase under our Rules.

PROVESSOR SUNDERLAND: You do do 1% 4f you file g
motlon,
- JUDGE CLARK: Yes, that is corrsct. The only differ-
ence 1s that you don't have to sit down and right out an
entry of appaéranee. You esn de it 1f vou want to., If yaﬁ
do do 1%, you have prevented a défault. Ingtead of making
that formality, you can just file anuanswer or file a motion.
MR, DODGE: I don't quite see that there ie¢ any suf%i—
elent reason for changing the exlating rule, Whet great good

1

L]

accomplicshed by allowing a motlon for summary Judgment to
be flled a few dayg bafores 1t could be under thelpreﬁent rule’
The delays are not there. Ths %alayg are caused in getting

to %?haaring before the court, and in & busy distriet, getting
8 declsion from thse court. I thiﬁk this really is & very
triviel nmatter,

JUDGE DOBIV: It won't come up very often, will 1t%

Normally you won't have any move for sumnary Judgment until
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the other side has filed some kind of response pleading, will

“you?

JUDGE CLARK: It can come up. We have had 1% up,
and in a particular case where it came up with us, 1t wae just
a necessity of having the case sent back for a trial and
everybody knew how 1t was golng to ocome out. 1t was a case
where the defendant had held off filing his angwer, and 1% was
a.glear case for summary Judgment. '

“ THT GHAIRMAN: As 1t stands today, the defendant,
1nsteadkof filing an answer, comes in with a motion to make
more definite and certaln with a motion to do any one of those
seven things under Rule 12(b), and the court téking 1t under
advicenent can hold the thing up for a mdnth. or two, and in
the ﬁeanwhilejjﬁisa verfectly cléar caze for summary Judgment
1f the plaintiff could only get at it. * The purpose of this
amendment ia, where there 1ls no real defense, it 1s all sham,
to tle the whols thing up until the defendant has exhausted
all the numerous means there are in the rules for a&oiding the
service. |

DEAN ﬁ?@ﬁgﬁ: Mr. Dodge's point isothat the' deldy is
in the hearing where you hold the whole thing up until tha
hearing, and 1f you could serve this motion for summary
Judgment it would all come on at the same time with the other
motion so that if there 1ls a long delay on account of the busy

courts, there 1s 211 the more reason for allowing i1t.
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MR, LEMAHN: I 1ike the general ldea, but as a

~prectical matter I can't  think that 1t 1s goling to be of much

effect. fKn the cage the Chalrmen suggested, where the Jjudge
ltas taken this undgr‘ﬁdvisﬁﬁent on & motlon to strike the
service, quash the service, objectlon to the venue, he hasg
held 1% up, I can hardly think that the ordinary Judge would

do that unless there was some serlous question there. If

thers 15, you couldn't eliminate the guestion by filing a motion

for’gummary Judgment.
 DEAN HORGAN: You might very well.

ﬁR..LEﬁﬁﬁﬁ: I am trying to think of cases in my own
observation where there have been dilatory moticns, wh@tﬁﬁr I
could have 3éccm§11shed anything by a motion for sumnary
Jjudgment. Ii 1s rather hard for’me to think that I could
have. In other words, they were cases where there wae no
raal controversy: on the facts. If there was a real contro-
varsy, the trouble was the defendant was trying to put off the
hearing of the controversy. It waﬁlﬁn'ﬁ have helped sny ﬁa be
able to mak@ég motion for summary Judgment.

I ﬁg?éfécme sympathy with Hr, Dodge's i1des thsat
maybe this ig é case where we ¢an say there has been no demand
for improvement, snd that improvement wouldn't be very far-
reaching. Theoretiocally, 1t 1s C.K, It.ie Jugt a question
of whather 1t really acconplisheg aﬁytbing.

THY CHATRMAN: I think 1% is proctlcal and you can
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accept ny npologles £or referring to my old Black Tom:case

“agein., I ean tell you thls. We wanted to file & motion for

sumnary Judgnrnent agalnst the Secretary of the Treasuryv and
conpel him to pay. The Government szntered an appearance snd made
g motlion to dismies the original plaintlff‘é complaint on the
ground that the court couldn't maintain an actlon to compel the
Treasury to do anything. If we had hed this rule angnded, we
Qﬁ@}dn’t have had to walt sixty days for the Government to
answer, We could have brought right in our motion for summary
Judgment agalnst the Secretary of the Treasury at the same

time that we heard our motion for sumnmary Jjudgment agninsst

the plaintiff.

There 1e a striking exemple. Here was the Government
right in court asnd we héd & plaln ground under the decisions for
g wrlt of mandamus against the Secretary snd our hands Qere
tled and we went into court and argued all the things we had
there, inoluding a motlon for summary Judgment against the
original plaintiff, but we couldn't present our motion for
affirmative relief agalnat the Becretary by a summary Judgment.
There i1s a very practical example of Just what ocourred,

M. LEMANN: VWhat did the Secretary do after the
sixty days hand slapsed? Did ne answer?

THIT CHAIRMAN: Yes, but 1t was too late for our motion
for summary Judgnment.

ite LEMANN: What dld he do, lay the issue in his
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hands?

THI GHATRMAN! Oh, yes, he didn t raise an Lssue
against us. He had to defend against us, He thought we were
right, but it was thls untouchable business. "Oh, you mustn't
mzndamus the Secretary of the Treasury. He 1s sort of sbove
and beyond the control of the ccurt in things like that. It
wasn't becsuse our clelim wasn't good and the Government
:ﬁién't think we were right, In fact, thay sdmitted we were,
bﬁ% they seid, "Oh, we won't tolarate sny mandenus against the
%ecrétary. You are entitled to th@ money, we wlll pay you
some day, bul ycu nustn't manﬁamué,?

Thét 1s the whole busilness. The point 1s that-it
does srice. . There is a striklng exemple of 1t, It wacn't a
trivial thing, erﬁher.

JUDGE CLARK: It seems to me that this case where

I call attention to it 4&n nmy opinion was slso & atriklng case.

That was U. 8. ve Adler Creamery. That.was a case involving milk

regulation in New York, and the defenﬁant had made gonme minor
motion and the plaintiff asKed for a summary Judgment, and the
trial court gréﬁ%éd it, and then 1t got to our court and

there was no ansaef. The guestion had already been declded

in the Hood case in the Supreme Court. It dian't seen
possible %o geﬁséﬁéy from the Hood case, but we hed to go
ahead in that case and reverse under thls rule, and as I

pointed out in my opinion, I sald 1t probably would nesn Just

|
i
!
i
;
5
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a siy months' delay, and that happened almost to the dmy. The

. case was back in our court on & formal answer and then summary
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Judgment, but essentlally exactly the same record exc¢ept for
that formality Just about six montha to the day by way of
delay. After my epinimn, I had 8 great meny comments of one
kind or anothsr, and not one of them but that thought 1t was
good 1dea to do away with this restrictlon.

MR. DODGE: #r, Chairman, in your case you inter-
veﬁé& &8 a defendant and also asserted a oross-claim agelnst
the other defendant. -

THY, CHAIRMAN: Agsinst the Secretary.

HR. DODGE: You could have moved right off for
summary Judgment on the mein case, couldn't you?

THL Cﬁ&Iﬁ%Aﬁ; We did. But don't you see, when we
got a summary Judgment against the plaintiff for dismissal
and the plaintiff proﬁpt}y took an appeal, he d1én't have to
give any supsrsedeas bond in that kind of cage because we
weren't getting any Jjudgment for money egainst him, He
carried the case through the Court of Appesls and the Sﬁprem&
Jourt »f the United States. If we had been allowed to have a
summary Judgnent againgt the Secoretary for affirmative
payment, that Jjudgment would have been entered, and then 1T
these other award holders had wanted to take that case to the
Suprems Gourt, they would have had to give us a bond for

geveral hundred thousand dollars as a2 supersedeas to stay our
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right to the money. But we dldn't bave any such Judgment.
They spresled without a supersedens, and 1t took a whole
year in the GCourt of Appeals and the Supreme Court, and our
interest on the money we would have had, the value of the use
of it, ran up elose 1o £700,000, and 1t cost us & year's
interest on somsthing over $25,000,000 beéause we couldn'ty

and dldn't get & summary Judgment right then agalnst

~._ the Seeretary.

“wR. LEMANN: Couldn't the Secretary have appealedl

mHE CHAIRMAN: He could, and without bond, but you
sen, he admifted weé were right and the only reason he wasn't
paying was béeause there was a controversy. 17 we had got a
Judgnent agalinst the Seeretary, that would have fully protected
him, wouldn't it, iﬁ paying?

| M. LUMANN: T an wondering 1f he wouldn't have

appenled in the clroumstances 1foybuihad gotten sunmary
Judgment agalnst him. '

o GHAIRMAN: I am Just saying he could, but he
conceded we were right, and the only reason he was resisting
anything was because he had a fund that two penple were
claiming. If one of them got affirmative Judgment for
payment agalinst him and the sther aidn't supersede the other
clainant, the Treasury could promptly have pald the monsy with
perfect safety because 1t was a final Judgment. That ls what

we wanted, We wanted to get that judgment agalinst the
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fporstary so #s to protect him fully in the payment to us or

gompel the plailntiff to supersede 1%t by a superssdeas bond.

20 there is something more to 1t than the mere Jjuggling,
you know., I3 reaily coat usg, I flgured out, between seven and
alght hundred thousand dollamrs in the ordinary value of the
uge T that sum of money fér the time, and 1t was a strike
sult. That is a pretty strong statement to make about
the cagse, It didn't have a leg to stand on and we swept them
out’éf court both in the CGourt of Appeale and the Supreme
Court of the United States.

EEKQTQR FEPPER: Mr, Chelrman, may I lngulre whether
there 1s anything in this thought! If you put no limitation
in (g) respeoting the time when this motion was made, whether
you would really be causing injustice in view of (e), which
provides that the motion chould be served at least ten days
bafore the time .epecified for the hearing. If the plalntliff
makes the motion, the defsndant has been served and upon
receipt of notlee of the motlon, Ehesdefendant has tan days in
which %o hire his lawyer'ahé appear, and 1f 1t ls the holder
of & counterelaim who makes the motion, the plaintiff ls alwmady
in enurt and he has his lawyer thirsting to go to bat.

THY CHAIRZAH: T would be satisfied with what amounts
to & ten-day notice. , .

| SENATOR PEPPER: That is really what it is. I don't

see why we need this business, "at any time after the plemding
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in &ns%er'the?eto has been served."

JUDGE CLARK: Put in the provislon, "at mny time
after deiendanﬁ has appvared. Yhet it means ls that he
geta thirty days anywsy. He hag twenty days 1in which to appeal.
He then gets aﬁ additional ten days. We' know lawyers don’t
‘ot with that precision, so 1t is .0 thirty daye plue
really --

PHY CHATRMAN {interpésihg)z T think the Senator ls
right about that. I think that 18 a fﬁﬂuﬁn&bhﬂ tine to gelb
hold of & lawyer and do something about 1t.

Junor nopin: I think vou can trush the courts o
protect him. I would strike out the line, "after the pleading
1n answsr thareto has been served," I move the Senator's
motion.

JUDGE GRARK: AL right. That 1s a 1itile stronger
then I put 1%, |

’éﬁﬁﬁTQE PEPPER? Xes; 1t 1is.

JUDGE CLARK! ﬁllsriﬁhﬁ;,l don't care.

MR, LEMANN: What is the mctienf

aRHATOR BEPPER: The motion was, dr. Lenann, to
allow the provision in (o) to assure the person against whom
‘the motion ls made atb lsa8t ten days pefore the hearing in
which to provide himgell with ecunsel and pr@pare, which 18
spough in a summary Judgment notlon, and to strike out,

therefore, in (a) any limifation upon the time within which
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the motion for summary Judgment may be made.

THE CHAIRMAN: It mskes it ten days 1netead of
thirty. --

SEHATOR PFPPER: That is right.

THE CHAIRMAN: - which 1z all right,

SENATOR PEPPE&: I think 1% 1s all right,

THE CHAIBRMAN: Thirty 1s too 10ng.>

| SENATOR PIPPER: It speede the thing up. It 1s
peéfsctly_fair to the person ageinst whom the motion 1s made,
and 1t meets the different criticlsms that have bsen nade
here.

JUDGE DOBIE: I second thattmotimn, then. ‘That is
what you want, isn't 1%, Senator, Just strike out that line?

SENATOR PEPPER:t 1 think se.

JUDGE geagg: dtrike out the line, "after the plead-
ing in answer thereto has been gserved,” and then 1t reads,
"may, 2t any time move with or without supporting affidavits, "

SENATOR PEPPTR: That will be very acceptable to
the Government in these evictlon cases.

MR, ﬁﬁﬁﬁ&ND: Yeg,

MR, LEMANN: It is agreeaﬁl@ to me because 1 was
brought up in & practice that permlits you to plead in ten days.
I zhéught the twenty days was too long originally. I think the
unanimous weight of other opinion was that the bar of the

country was accustomed to twenty days. I anm wondering whether
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this isn't a pretty drastic reduction of time.

JUDGE DOBI®: I second the BSenator's motlon.

MR, LEMANN: Of course, it will be pointed out it
appliee only to shanm cases, but thers 1ls a difference of opinlon
a2t tiges as to what is a sham case, you know. The plalntiff
will say many cases ére heyond controverey.

Junor DoBIT:  If ten days ien't enough, a good judce
will give hin more.

THE CHAIRMAN: Ten days is enough to get = lawyer
and let the lawyer go into court and say, "Your Honor, we
can't be remiy on this motlion for another week.”

JUDGE DOBIE: That is the minimum limitation.

¥, LEMANN:t Probably vou will be getting ths courts
to sign extensions in most dlstricts in a2lmost every case, I
am jJust thinking aloud.

DEAN MORGAN: They do the same thing anyhow whenever
they get a motlion for summary Judgment.

PROFESSOR SUNDERLAND:  The extra twgﬁty dnys doesn't
maks any dlfferencs.

MR, LEMANNG I have had one case of summary Judg-
ment--two, I thinke-and no extenalon was given there,

DEAN MORGAN: The Jjudge gets started quicker, that
1s all. |

THYY QHAIRMAN:G You gee, 1f you nade 1# twenty days

you sould make the motione-the plaintiff could make 1t any
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time after appearsncée. duppose he has 8 perfectly good
cage and no real defense at all; under that rule the fellow has
twenty days in which %o appear, and then only ars you allowed
to zerve your notlon, and that glvas hin tan days' more notice.
2o thet in o perfectly aham case, you couldn‘t bring a motlon
on for summary Jjudgment within sthirty day®.

arATOR FEPPER:  Then when you tnok onto the thirty
dgays the tinme which & District Judge usually will take before

fizing the motion For nearing, the hnearing on +he motlon, I

mean, you aave pretty nearly snother nonth on thare, usually.

mhey will say, "We will taks thls up on the ragular notion
’ f

11gt. 'fhe motion 1iet will be called the first Mohday mnext

mgnth;?”

I honestly don't think that if we etrike oub this
1imitation that we are golng to injure the righté of any
person who has s meritorious case.

Jupey ponizy I an eaticofied.

JuneE DONYORTH: This motiéﬁ,ftha“p@nding motion for

amendment, makes 1t poseible for the plaintiff to serve &
motion for summary judgmént with hig sunmong.

DEAN JORGAN: '?hgﬁ iaEflghﬁ.

aryaToR PEPPER: That 1s right.

yR. LEMARN: I think in every case you will have all
attempt by th@)plaiaﬁiff to get a Judgment in ten dpys. &+ 8m

uaed to that. I have no objection. I favored that to begln
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with ag & poriod for summons. I think the vraetleal effect 1s
thet what you are golng to be dolng 1in %wé«%hzrds of the

cnses 1s that the lawyers will be running to the judges, I
inmsgine in most.dlatricﬁs, especially where the dafendant

is a forelgn corporation, end saying, "We can't poscslbly answer
and wa nsed ten more days.® It might be an accelerating

influence. It i1g quite = change in the Yederal setup, I should

. think, to whlch most lawyers are accustoned.

SENATOR PEPPREH: I will glve a handsome dinher 1o
any glaintiff who gets & summary Judgment inslde of slxty days
from the time he moves, no matter what you put in your Rules.
(Laughter)

¥R, LEMANN: You are probably right. I don't think
1t will help much except in default cases where you night be
able o get s Judgment eooner than you could get 1t by default,

JUDGT DONWORTH: How léng 1z that invitatlon good for,
denator?

SUNATOR PEPPTER:  Any tinme provided in these Rulez.

JURGT CLARK: Subject to enlargement 1f request
1a mads bafore the time oxplres. | '

JUDGE DOBIZY Queation!

THE GHMAIRMAN:T  The question is on the amendment
which 1s Rule 56{a), strike out the phrase, "after the
pleading in answer thereto has been served.” All in favor

say "aye." ‘It 1s agreed to.
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What is your other polnt, now?

JUNGE GLARK: The other point ls on the interpretation
in the rulé, partial summary Judgment oy sumuary Judgment for
a part theraof,

THY QHAIRMAN:G What subdivision are you referring to?

JUDGE OLARK: The main part iz (a) of 56. I would

add that i1f sny changes were made, there might have to bhe some

_changes of wording in othsr places, but the matter comes up

péfticularly with reference to (d). If you have in mind
@hatzig rrovided for by (a), you will see that a partial
summary Judgmnent there in effact ls or may be wvhat 1s sub=
atantislly a pre-trisl order, and the queétion 18, that such
on ordér when entered should be consldered as a final Judgment.
I think we would agree that it should not be Iin that case.
How, reeding down in that first sentence, “the
court at the hearing . . . . shall ascartain what material
faots exletcwithdputisubstantial controversy and what naterisl
facte are schually snd in good falth controverted,” and
so on, and shall make an order spselfying those. The matter
came up in a c&#e in the Seventh Circuit as to whether such
an order was really a Judgment or not, and they held, Tollow-
ing Ea@ré, I pelieve--at loast, Dr. Moore's book is the sanme
way-~that it was not. Thet ie the Leénafd cage oh page 156,
We had the same question before our court, and we

held the same way and wrote no oplnlon, Just digmigsed an
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appeal, At the tlme when we dlscussed 1t, we declded to
Tollow the authorltizs here, but Judge Bwan sald that he
thought the use of the word "Judgment® here was rather mise
leading.. That is the problem..

Now, our main.sugg@stien is found on page 1h7, and if
you look ot (d), we suggest heeding 1t, "Complete and Partlal
AdJudieation,” and we say: "Upon an adjudication a Judgment
may be entered subjeet to the provisions of Rule Ki(b).. If a
judémant iz not s0 entered™--thnat means the final Jjudgment,
you see, under 54(b), because there may be certain cases where
you want what ls really a final judgment--"the court at the
hearing of the motian, by examining thé pleadings and the
evidence beforeliﬁ and by interrogeting counsel, shall if
practicable ascertaln what material facts exist', and so
forth, and shall "make an order specifying the facts.”

To earry out that zame idea, you will notice in the
sarlier seetigﬁss in the earlier ;fovisimns, instead of the
word "Ju&gmenﬁ;“ we ugsed the word "adjudlcation." In other
words, what ws‘ﬁhiﬁk and hope we ﬁgve done would be to provide
that an sctual Judgment 1s only entered 17 the aogr; ﬁeéi&es to
do 1t under (d) by reference back té 51(b}; that other partial
statements willl be, really, ln effect, pre-trial orders,

SR%A?&R PEPPER: Hay I inquihe, Kr, Chalrman, of the
Reporter, what is there 1n subsection (b) to Justify Judge

Ywan's reference to the use of the term "Judgment"? fs I
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read 1%, the only time Judgment is spoken of is in oconnection

~with the sltuation where there ls no judgment. "1f on motlon

under this rule judgment is not rendered upon the whole case',
then under such and such olrcumatances theé court may thereupon
naxe an order specifying the facte.

JUDGR EQBIE;> % may be rendered for part of the case.

SEHATOR PEPPER: Yes.

JUS&& GLARK:  Yes.

JUDGE DOBIE: The accent 1s on the word "whole."
If Judgment isﬁ’t rendered upon the whole case, it may be a~
judgmanﬁ on paArt of the case. )

| SENATOR PEPPER: I don't thinx that ls a necessary

Implleation, 1s 1%, because we go on o say --

JUDOE CLARK {Interposing): You refer back to

(a), you see. You will see at the last of (a), "a stmmary

Judgnent in hle favor upon all or any part thereof', and thie
pilcks up thet same idea.

AENATOR PEPPER: I ges.

JUDGE CLARK: I didn't think his conclusion was come
plete,-and Iigés successful in talking him out of 1it.

SENATOR PEPPER: Yos.

JHE%E CLARK: 1 suppose 1t 1s amending the idea of a
Judgment forrﬁart. ~Here comes up something that on paper
looks like a Judément,for'gart, and yet when you look at 1t,

it 1z, as I nay, what in effect is a pre-trial order.
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SENATOR PEPPERY I ses; that satiasfles me.

2ATY TR A PR g - - . P . y - 4.
M. LIUMANM:  That means where thars 1s a conplete

adjudicatlion, you have twa documents to sign. You glve him &

dogunent saying he has an adjudleation, and then & Jjudgment.

Then o2 he elgn the adjudicatlion or doesn't het?

JUBGE CLARE: In efrfeet, yee, Thie guestion is only
going to arige when he len't making the Gﬁmyiﬁﬁé CBES.

] MR, LEMANNT Would that be tfu@-uﬁda? your langusngel
Qeeéﬁ’z he have to make an adjudleatlon even where he has dlg-
posed a%,thﬁ e&gerentirﬁly under {¢) as you propose it, oage
157%  As I read 1%, he would glways make an adjudlcation
under (e}, Then under (d), if the a&éudiﬁatian were complate,
he would then get a Jjudgment.

JUNGE CLARK: Yea, that 1s true.

Mit, LEMANHT I Just wondered about whether you
couldn't get a better mechanical formula for doing what you
want to do than this which in the normal case whers you are
getting a Judgment dlsposing of the entire case, you would
have to have under this setup two pleces of papsr. You would
draw one adjudlieation, and you would draw & Judgment. |

JULGE CGLARK:Y As g netler of fact, ag you will ses
when we get to Fule 58, you really have that in every case now.
1 mesn, in every matter that comes up, there are two staps.
One of them i3 some snotlon by the Judge, which 1s usually

written—--maybe in open court a diveocitlon to the reporter which
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1g taken down and then beeomes written in the record, followed
by 8 vefy formal éasument written up presumably by the clerk,
but I find in practice in New York 1t iz written up by counsel
becausa the clérk won't do 1t. .I;guass there doesn'st seen Lo
he any way of getilng away fremithat;

Here you have ths same thing. You would have =somne

sort of setlon hy the eourt, which very often is & memorandum

. in a sahmary Judgment ocasge. 17 the metter is important enough,

they usually write a memorandum. In any event, it night be
sn ohdorsement on the motion paper granted. Then 1t goes in

the clerk s offiee end ends up wilth this very formal "whereas"

“thing which is %he judgment, 1 shouldn't think thies would be

any dlfferent. \

JUDGE DONWORTH: Is there a motlon cending?

THe GHAITMAN: Well, no, there ls not. The
Reporter has eta¥ed nis recommendation for amendment'te
subdivision (d).

JUDGE CLARK: Is thore any questlon sbhout the
problem? _

PHE CHAIRMAN: I gaﬁhér that the two courts that have
passed on 1%, 17 their declsions have prevalled generally
there wouldn't be any troublt about 1%, would therel

JUDOS CLARK: I suppose that is true, or I will ,ut
1% thig way: I think the two courts who passed upon 1%

raached the correct gonclusion.
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JUBGE DOBIE: Is it important snough, you think, to
make the change®

JULGE CLARK: I think there 1s an element of smbigui-
tyrin the ldea of something that seems to be ealled sumnary
Judgment for part, when 1t is only a summary judgment settling
certain issues, perhaps,

MR, DODGE:  Your suggssted language doesn't maks 1t
plain that you are dealing primarily with a partial Judgnment.
Yo&”say‘& Judgment may be entered otherwise, without indicating
that 11t 1e¢ n partial judgment that you really have in ming.

DEAN MORGAN: If it is not rendered on the whole
cass, you say. _ |

THE CHAIRMAN: It seems t0 me the rule already does
exactly what your amendment provides for. It saye if you
don't do it on the whole ocass, which you obvlously have a
right %o do, and which your zmendment Just slmply reiterates
the right to do, then the court shall meke this order. It is
elther Judgment on the whole case as one alternative or the
order on the cther; Isn't that the way the rule now reads?

JUDGE CLARK: Of course, this isn't intended to
change the rule. This is a elarifying amendment.

THE CHATIRMAN: I know, but it seems to me that the
ruls is falrly clear already.

JUDEE DOBIM: I don't belleve there will be any
41fflculty there, varticularly in the Light of those
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declsione,

HR. LEMANH: With the chenges you have made in 5l, I
ean hardly see how anybody could reach any other f&gulz.

’ JUDGY DORIF: I move that the ssetlon be left as

1t stands. |

Mit, DODEE: 1 second the motlon.

THE CHAIRMAN: A1l in favor of leaving 56(d) stand
ag is, say "aye," opposed, UCarried.

) JUNGE QLARK: Here iﬂ a eaze 1 suppose we nigh* make

a neté\on.

THE OHAIRMAN:D You mean on this same thing?

JUDGE @LAR&: No, when we come to write 1t up.

HIT OHAIRMAN: Oh, yes. |

JUDGE CLARK: Meke n note and say —-

THE GHAIRMAN: Any question of that kind has been |
settled by declsion so-and-=o.

» JUDOR GLARK: Hae besn settled by decislion and by
the leading ftext writer.
. JUDGE DONWORTH: I would lilke to ask the BReporter

if he has given éonsiﬂeraﬁiﬁn %o & ¢oint which was brought out

by ¥r. Sunderlandas'to aformer hearing which seemed to me to

have some merit. Mr. Sunderland compares this subsection (d)

with the ccrrespanﬂing section in Rule 16 relation to pre-
trial p?ocedure, Dowvn in Rule 16 there is a elause similar

to one of the olauses here, that this order made at the
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preliminary hearing shell etand for uee at the trial., But in

‘the rra-trin) section, 16, thers i¢ thie language? *Sueh
& -] 3 sl

order when nnhtered controls the subsequent course of the
aotion, unless modified aﬁ the trisl to rrevent manlfest
injustice." There is no such "unless" clause in this sub-
spctlon {(d) nnd the statementils that the order made at the
former hearing shall stand a% the trial, If 1% éeren’t in
elther Qaée the question wouldn't arise, but being in one
ca&@‘énd not in the other, iz there anything in that, Mr.
Rapor%e?? . ‘

JUDOE CLARK: I think both these rules are
sepeecially Yr. Sunderland's bables. I thinkrmaybe he had
better take charge of them on thle aspegt,

PROFESIOR SUNDERLAND: I don't belleve there ls¢ any
difflculty there.

JUDGT DONWORTH: I nede a note (I think it was ab
our lamst sesslon three or four years ago) thst you mede that
suggeetion and I wrote 1t down.

THY, CHAIRMAN: It hes msde no impression on my nmind
since.

JUDGE CLARK: Wr, Sunderland was the original
draftsran of the summary Judgment rule.

“JUDOR DONWORTH! You understand the polint I am
making?.

‘igUﬁgg CLARK: Yes, I understand the point.
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Jungs DoBIn: I move we allow 1% to stay.

PHE CHATRMAN:  Withoud objection, 1%t will be =0
ordared, Judge.

1a thers anything more under Ruls 567

JUNGE CLARK: T think that covers sverything 1 heve.

Junan DoBIR:  Judge Farker sankad me Lo make tihls
suggestlon which I do becsuse he saked 1t. We had some 1ittle
tyouble in forfelturs of bail bond in Maryland, and ne wondared
1§ =omething gould ba dons In this rule which would permdt
ﬁﬁmmary Judgment on bail bond after solre faopies and returh.

1 doubt very much whether we ought o0 phrase Lheae rules s0

ss to take eare of a specific instance of this kind. ¥hat do

you think about that, Charlle¥ |
sur CHATRMAN:D 1 think that would be & matter for

the Committee on Hules for Criminal Procedure.

JUDGE DOBIR: That ls 2 eivil proceeding.

JUDGE CLARK: If it is & clyil proceeding, why ien't
14 under thils, anyway

AR MOmGaN: It wusd be n clain of some kind,

Junew nopim: 1 think probably 1% 18, but 1¥ 3%
dmeangt cone under 1% I think i1t would be a miatoke to reach
out and try to nake speclal provision for a partieular ine%&nca:
of that kind. Under Haryland praotice you cen do 4t like
that on a scire faclas. The man Goesn't show Uy and the bvonda~

man makes no aafense at all, snd vou Jjust enter judgment lixe
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that., It took Coleman nineteen segonds, I think.

DEAN MORGAN: Do you remember, Judge Dobie, thet

s¢lre facins is abolished?

JUDGT DOBIE: Yes, T know it is.

DEAN ZORGAN:  You don't have thils question.

THE GﬁAzEﬁAN:‘ We did put in a provision in these
Rules that it doesn't relate to bail bonds hut to supersedeas
¢ost bonds, which provides that when they are filed, it is
daﬁé*with the assumption and understanding that the Judgment
can be entered on them in the same case by a mers motion,:
which was in lleu of solre faclas.

JUDGE DOBIE: I Just bring 1t UG ..

THE CHAIRHMAN: It may not be broad snough fo cover
ball bond.

EﬁﬁAfaﬁ PEPPER: Ten't a claim under s bail bond
like a clalm under any other bond' It is a claim of money
agalnst a zurety, and I don's sée,vécira faciag having been
abolished, the summons having been substituted, why the oace
1s not ripe for a summary Judgment Jjust because 1t is a claim..

JUDGE DOBIT: I think it is.

THE GHAIQEAQ: That 1is trué, but you have to bring .
a sult under these rules.

" SENATOR PEPPER: Oh, yes.
THE CHAIRMAN: An independent sult.
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GRAN MORGAN: Ahsoluﬁeij.

“HR CHAIRMAN: Wheress, we dld more then that in
cases of supersedeas cost bond.. The Government doesn't have
to bring an independent sult.. The bond is filed with an ln-
~11ed agreement on the part of surety and otherwise that you
san get a judgment on your original sult on a mere motlon,

SENATOR PEPPER:  But there 1s no possible question
of. doubt as %o the 1iability of the surety..

THE CHATRMAN: That 12 true.

SENATOR PEPPER: I nmean, the thing has been adjudl-
eated, It is a mwere mechaniesl collection. In thle ocase,

1% isn't unfalr where you are forfelting 2 bond for lack of
appearsnce or sonething of theat sort.

THE CHAIPMAN: To require a sult and motlon for
summary Jjudgnent,

TENATOR PTPPERL  Ap imnmediate summary Jjudgment..

MR. HOLTZOFF: Mr, Chairman, may 1 make a suggestion
about thils point? It 1ls a matter that hes confronted the
Departmant. We have hed & 1ittle difficulty arlsing out of
the abolitlon of the wrlt of scire faclas, Eseause the writ of
seire faeing did not hove to be served personally on the
surety, snd we uced to collect bail bond, ns you will reesll,
by a writ of scire faclas. Now we heve to bring an inde-
genéeﬁﬁ action or make » motlon, and the guostion arlses

whethar we have to serve the motlon on the surety Iin the sams
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nanner s we would a summonz, Yo didn't have to do theat wish
the writ of zelre faciss,

CENATOR ?%??ER:‘ Isn't the surety eontitled to
servicet Foor fellow, he iz golng %o get stuck., He mlsplaced
his confildence Lin the fellow who was admitted to ball, He is
golng to be held up for that fellow's defoult. 1 thin: he
s =ntltled %o be served and a sumnary judgment made agalnat
him, I cdon't see why thet ls any hardship on the UGovernment,

| THE CGHAINMAN: I am referring to Rule 73(f): “By

entaring into an a§;eallmr supersedeas bomd gilven pursuant

to subdlvisions {e) and (d), the surety submits himself to the
Jurisdletion of the court and irrav&cébly‘aypoinﬁﬁ the clevk
of ths eourt sz his agent upon whom any pepers afTecting hils
liability on the bond may be served, His 1iability nay be
enforeed on motion withoul the negeeslity of an independent
sotion. The motion and such notlce of the motion as the court
preseribes mpy ba served on the elerk of the court whc shall
forthwith mail coples to the surety 1f his address ls known."

Now, my point was that that ruls ?YOVid&ﬁ not for
an independent =ult and nsw servige, but for a mers motlon
of cclye faciae, but 1t 1: limited %o supersedess snd cost
bonds, snd maybe we could put 2 clause in here. 1 doubt it,
though maybe.

DEAL HMORGAN: 1 doubt 1%, too,

THE CHAIRRAN:D I shbuld think that ls a matter for
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the Criminal Rules %o provide for.

MAR. HOLTZOFF: The Criminal Nules Committee has
adopted fhgt provision in ite preliminary draft for bail bonds.

THE CHAIBRHAN: Then let's let them handle it.

JUNGE DOBIE:  Thet is my opinion. It 1s & oivil
proceeding, though, Jjust aeg habeas corpus 1is.

THE CHAIRMAN: You are right, but we satlsfled
the diffleulties resulting from abolition of scire faolas
byiﬁhis thing here as far as supersedesns snd ¢ost bonds were
concerried,

JUDGE CLARK: May I say on that, that I don't
quite understand why there should be any difficulty. We
Just abolished the form. We dldn't abolish the substence.
£1(b) is ths scire faclas one. The writs are abolished,
Relief, heratofore nvalleble may be obtalned by sppropriate
action or by ggyrapriat@ motion. I should suppose whatever
they did before, thsy can still do. They don't need to oall
it & writ. Just call it a motlon.

Jﬁéég DOBIX: Having brought it up, I now nove that
we pass 1t by. |

JUDGE DONWORTH: The matter was treatsd in extenso
at the Instltute held In the District of Columbla and I think
some light nay be thrown on the matter by reading the remarks
of Mr. G, Donworth made at tha® Znstitute.

JUNGT DOBIY: Read them. -
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JUDGE DONWORTH: I haven't got them here.
TUE OHAIRMAN: I think we will pass that up, then.

Jungs nonie: I think the eriminal cases sake oare

of 1t.
“HE CHAIRMAN:T We have nothing more on sumnary
Judgments?

¥R, HAMHOND: I want to nake a auggestlon of

“amendnent. shouldn't we include answers to interrogatorias

among the things that can be sonsidered in deciding whether

L

there is to be a judgment ar_ngt? We say pleadlings, deposl-
tions and admisslons on Tlla. You think the admlsslons on
file cover the admiesions in the answers 1o interrogatories?
1 juat thought maybe that ought to go in there, too.
" 4rNATOR PUPPER:  Where 1s that?

PRAY VORCAN:  Whilch anction?

un, BAMMOND: It is in seotlon (o).

PROFRGSOR SUNDERLANDE Affidavits would include
that, wouldn't they?

PHY CHATIRMAN: Ho.

PROFTSSOR SUNDERLAND: Intorrogatorles Bo parsies
are nothing but affidavits.

PHT, GHATRMAM: Well, it is an admizslion oﬁ file,
and you can't grant a sunmary Judgment excapt on facta really
sdmitted anyway. VYhy doee that chrase, "admizsions on file,"

sover 1%7
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MR, HAMMOND: That is the guestion. 1 noticed in
a motion uﬁder Pule 12 (b) that they ssid that you could
conalder them, I didn't find any undar the summary Judgment
rule, |

THE CHAIRMAN:D I should think the court would
instantly say if there 13 anything in the answers %o the inter-
rogatories that ecan be teken as an admlission of facet, 1t shall
and can become undisputed. That 1¢ an adnission on Tile with-
1nith9 meening of the rule.

MR, HAMMOND: Yes, I pucss that iz the resson we
1eft 1t ocut hefore.

“ENATOR PEPPER: You can't really imagine the
Judge entering o eummary Judgment 1f the way was ¢lear as far
g8 pleadings, depositlons, admlssions on file and affidavits
warse congarned, but here was a so0lid stone wall In answer
to interrogatories. I ecan't imagine his sayling, "Well, I will
antar the Juldgment bHecause answers 1o int%rragaioﬁies are noi
spaoifisd in the rule.”

THY CHAIMMAN: Thet 1= the converse of hisg
stetemont.

AENATOR PUPPER:  ¥Yegq,

THE CHATIRMAN: I thin® thet 1z g0,

MR, HAMMONDS Do we need the motlon for Judpment
on plesdings 17 we have this rule?

JUDGE CLARK: My anawer is no.
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1
Q; DEAN HORGAN: I don't think we need 1%.
THY CEAIRMAN: It 1s there, and 1t ls upszetting
ayary numbared rulé from there on unless ws can find something
3 to put in 1ts plage to strike it out.
g% JUDGT CLARK: Are we to take that as authority if
%5 wa can find something to put in its place in 12(e)}, becauss
) we wlll go nuntlng?
55 | THE CHATRMAN: It 1s a motion that the lawyers are
= famillar with. It ralses a question of law on the basls of

pleadings.

STNATOR PYPFPER: But, Yr. Chalrmen, 1t doesn't re-
gulre:, changing the number of the rules. It 1o nmerely one
of many lesttered sub5éctlsns of 12, and it really does seem %O
me that it 1s a partlcular case of the motlon for Judgment

limlited by its terms to a situation where the pleadings have

The MASTER REPORTING COMPANY, inc
- Law Stenography @ Conventions © General Reporiing

been closed, but necessarlly included in the general provi-

E slons for s motion for judgment both before and after the
gg pleadings are olosed. |
ég THM OHAIRMANG Whers is our rulef

SEHATOR PRPPER:  Subseetlon (e¢), sir, of Rule 12.
ﬁé HHa Héﬁﬁ@%@: Fardon me. We are completely re-
%E drafting Bule 12 anywsy.
2

SENATOR PEPPER:  Yes, and 1t does seem 1o me that
1t does clarify our whole theory of procedure if we do not

speclfy both the general and the particular that comes
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within it.

DEAT MORGAN: énn’t look so pleaszed, Gharlle,

JUDGY CLARK: I puess maybe that 1s & mistake.
{Laughter)

NeHATOR PIPPER: I thought he was ridiculing re.

DEAN ﬂ@ﬁé&ﬁ? No, indeed.

THE -CHATRMAN It is §erfeet1y glginJ I guegs, that
you are right. I think we put 1t in beeauS&\ﬁhe SURFArY
judgment rule was a sort of novel thing aﬂé the lawyers are
all.familiaf with the motion for Judgment on the pleadings.

SEHATOR PEPPTFR:  That 1= right.

THE CHAIRMAN: I should doubt vhether 1t le advisable.

SENATOR PUPPER:  Just to bring the matter up, i
move that in any revisionm of Rule 12, the present subsection
(¢) be omitted.

DEAN MORGAN: I second ths motion.

JUDGE DONWORTH:  You would abolieh, then, the ldea
of 2 motion Tor Judgnent on the cleadings? .

TENATOR PEPPEH: Not at all, sir. It seems to me
that a motlon for Judgment on the plealings ls nothing nore
than » motion for a summary juégﬁ@nt made at a particular time,
whereas under Rule 56 vou may make the same motion at any
time on the pleadings 17 the pleadings are closed, an& on some
other ground if the pleadings are not closed.

HR. LEMANN:G Of course, you have to wall ten days

’
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under H6(e), and under 12(c) I suppose theorstically, at least, -

~you might move with less delay. Is that correct?

M CHAIRMAN: No, because the pleadings have o be
closed before you oan nake the motion for Judgment on the
pleadlngs.

wn. LEMANN: I mean after they are closed, #As I
undarstood it, the thought was that after the @ieaﬁiﬁgs were
¢losed, if you took out 12 (e), you would move fop bunpary
J u:iéﬁxen T,

\ M CHAIRMAN:T  Yes, and you would have the ylaadings
there, |

MR. LEMANN: You would haVe‘ta walit ten daya. I am
just trying %o figuée'w» '

nEAN MORGAN (Interposing): Ten days' notlce 1s all.

MR, LEMANM: Thet 1s what I mean, whereas,
theoretiocally, I suppose, 1f you lafs 12(53 in, the pleadings
were closed, you could file a motlon and bring 1t on for
hearing in two or three or five days. Flve days lg the
14mit, & beliave, and 1ls not very important,

JuDer CLARK: I think probably Pepper would make
his same offer, '1f. you can get anmatian for ju&gment on the
pleadings inside of alxty ﬂﬁys; |

AENATOR PEPPER: Hy offer holds good.

JUDGE DOBIE: I don't see why, in a clear case.

guppose you have a tort cuit and the enswer sets up lnfancy,
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which 1g obvlosuzly no defense whatever fto a tort; do you think

. any Judge would mess wlth that Tor a long time?

JUDNGE CLARBK: Ha‘waulﬁn‘t mess wi%ﬁ 1t under asny

rule. |
- THE CHAIRMAN:G  There 1s another sdvantdage under the

fenator's suggestion thet occurs to me, %uggﬁéé;the pleadings
are closed and the plaintiff's pleadings are insufficient; he
has filed to put in something that he ought to; then you make
a éﬁ%iﬂn far juﬁgﬁ@ﬁt on the pleadings; then 1t arises that he
wants to cone %agi'with égmg affidrvits to show that hs has
matter outelde of hle pleadings. That converts it, undsr our
rignarole, . und=r & motion for summary Judgment, or we are
in this mess ae to whaﬁher e oughtn't imnediately to nmove
to amend, which we hsve been talking sbout. Certainly if we
strlke out ﬁhé sébsseﬁian (e) about motione for Judgment on the
pleaading, weo %@éi@ a?iiteraﬁe that kind of thing, and we
aren't in this trouble as to whether it shall be treated an a
motion for,sumﬁéfg‘jﬁégmenﬁ and affideavits allowed by the
plaintiff, for ingtanee, to supplement hls pleading, wilth thils
gusetion that he ocught lmmedlately to move to aﬁend instead of
putting in an affidavit. 8o for that further reason, I should
favor siriking out,

SENATOR PEFPER:  Really, my suggestlon came from Mr,
Hammond and £ shought 1t was perfactly sound, I am glad to

make the matlon.
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MH. L¥MANN: You would st1ll hsve the right to move

.to amend, =s far as pleadings are concerned.

JUDGE NOBIK: Certainly, in that case.

¥R. LEMANNM: The polnt would be in your motion for
summary Judgment that there was no real controversy that the
pleadings on file showed.

SENATOR PPPPER: That 1e it.

‘ FR. LFMANH:  You ecouldn't amend very weil and change
théwfactsg
‘ HMR. DODOE:  The motion for jJudgment on the ploadings
raises only a quastion-of law. The whole zesection on summary
Judgment 1e supposed to deal with cages where the pleader lis
making an sppsrent iassue of fact.

JUDGE DONWORTH: I was under the impression that
there wag still raﬁm for a motion for Judgment on'thg pleadingg
where it 1g sort of an agreed statement of faots and raises,_-f 
ag Mp, Dodpe says, the questlon of law, the valldisy of the
statute, and things of that kind. The court amight grant a
Judgment on the pleadings so as to alléw an appeal, and all
that, to dlspoge of the case., I am not quite clear that the
function of ths motion for Judgment on the pleadlings 1s no
longer distinctly v¥aluable.

AENATOR PEPPER: As I read 56, I might parephrase it

thie way: A party seekding to rescover upon a clailm, counter-

‘¢laim or cross-claim, in order to obtaln a deolaratory Judgment,
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may st any time move for judgment on the pleadings without

. affidavit. “hat 1s what 1t says.

THE JHAiﬁﬁﬁﬁz It is no doubt true that ﬁne motion
for summary Judgment under those circumstances whers tnére is a
mere question of law on eclosed pleadings, can perform all the
functions of a motion for Judgment on the pleadings., There is
no doubt sbout that, The only questlon in my mind is whether,
this belng a ét&ndard notion for Judgment on tﬁa pleédings
wiih“which all lawyers are familiar, 1t may not confuse them
a little bit 1f we strike it out. It eerﬁainiy tsn't necessary,
but 1t wight be j&st as well to leave 1t and not confuse them
about 1%, and not have to write a lot of explanatory notes
in our report explaining that the reason we struck 1t out was
thet: o~ you eaﬁ make a motlon for summary Judgment based on
the pleadings alone and 1f thers are no affidavits or
depositions put in, you have what 18 equivalent to a motlon for
Judgment on the §ieaéings.

Théﬁ is all a lot of explanation to set ths bar
right snd thégfg?e all astonished at our striking out a
canventionalgééti@n. From that gstandpoint, even though 1t

isn't necesséry, as Mr. Hammond says, it just causes a .lot of

discussion aﬁg_é lot of quegtions by lawyers Qho don't ﬁn&&ru
stand sumnary Judgment motlons as well as we do.
SENATOR PEPPER:! We can easily take care of that, 17

we are righﬁrin:;rinei§1ﬁ, by calling Rule 56, "Hgtion for
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Summary Judgment on the Pleadings or Otherwlse.” I mean,

1%t lsn't a difficult nmatter, 1t seems to me, for the bar to

realize the incluslveness of the summery judgment rule 1if

thnv will only read 1t.

?R@?‘L%ﬁ? ‘ﬂNDﬁRLANﬁ: A métion for Judgnment on the
pleading 1s nothing but a postponed motlon, under our sub-
division (6) of lgiﬁ)s and with that the polnt was nade the
other day that we should abollish that and substltute the motion
fer ‘summary Judgment. We thought betler to leave 1t as 1%

5. If we leave our cubdivision (6) in, we ought to leave our
motion for Judgment on the pleadings, because the sane thing
nay be brought at & later stage. |

SEHATOR PEPPHRT  Exéept 4t Ls Just one more case of

'gimﬁlificatien, easy shteps for little fest.

TH? CHATRMAN: Our submary judgment rule 1o worded
a little insptly anyway, becsuse 1t engegsly anys: thet you
can move at any time. It is zerfectly plain that a motion for

Judgment on the nlﬂadings oen't lie until all the pleadings

" are in, 80 you have Lo put some more vplgmarole ln your

sumnary Jjudgnment métinn to c¢lear that up, haven't yout

SENATOR PEPPER: Doean't that clear it up? My
say enything about "upon the pleadings™? You éay “at any;
time," and Lf 351“ z motlon on ﬁne pleadings,therenlll haveto
be the pTgadings on which to make 1%, and if 1t 4sn't & motion

on the plesdings, then whatever else 1s GGVered by the
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summary Judgment rule.

JUDGE CLANK: I think this discussion indicates that
17 12{c) stays in, it must have the same ~Iigmarole as 12(b).
In my draft 1 gent around andrwhiah we are not golng Lo con=-
sider here, 12 pensrally forgot that, but I think the whole
1dea ls that 17 it does etay in, we have got to put in
12(¢) besom:s convertible', and so forth.

May I add Juet one thought further as to the possl-

,biiity of confﬁﬁing the lawyers? I really think they are rnuch

moys eénfu?aéjﬁég when here ls a thing that‘séems o bhe
diffarent and %@E turne out not to be., I think that 1z a
real CﬁnquiOﬂg | |

MR. HAMMOND: I was Just golng to ask you, Judge, if
there had been any cases. I had n lawyer ask me whether you
could use arfidavits for motlon for & Judgment on: pleadings.

THE GHAIRMAN: Judge Goodrich says you can;
gonvert it into a speaking motlon. ‘

© JUDGE CLARK: I sald he could, too, in the District

Court, I wraﬁé a couple of Distriet Court judgments when I
sald so.

THE CHAIRMAN: Isn't 1t a motlon on the pleading,
then? It is a summary Judgment motion. That 1ls ny peint'all
alonz sbout 12(b)(6), and also this neans Just exactly what 1t

spys. Lt i a motlon for Judgment on the pleadings and not one

on affidavit. ' IT you went to put in afiidavits and get what you
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call a speaking motlon, you heve to resort to summary Judgment.
STHATOR PEPRYIR:  If the coﬁrﬁs are going to treat
the motion on the rlsadings in practice as 17 1t was a motlon
for summary Jjudgment, and 4F actually &t 1s included withln the
geﬁargi language of summary Judgment, 1t is hard for me to
sge why we ﬁhouldé’t have ﬁbe courage of our convictlone and
deal with 1t that way. | |
THE CHAINMANG The Reporter has also polnted out,
and we think he is right about that, that under 12(b){6}, a
motlon to dismiss on the grauﬁ&.that the complalint ﬁaasﬁ'é
state a claim--we sort of trled te remove confusion there
by putting in cléaseg that the notion shaa*t be granted without
granting loave %Q the plalntiff to amend, or pleader to amend.
To be lagiéal, we would have to do the same thing 1f we left
in the motion for Judgment on the pleadings. We would have %o
put thal -rigmarole in there and say a Judge can't grant s
Judgment on the pleadings without glving one pleader or the
other a change ﬁﬁ_amand. S0 you certainiy goul@g‘ﬁ i@t

12(c) stand unaliered now as it 1s without making the same

~ changes 1in 1t we aid in 12(p)(6).

DEAN MORGAN: Yes.

THY GRAJRMAN: The quoation is whether we should
strike out the §révisinn in 12{c}, motion for Judgment on
the pleadings, on the theory that 1t 1s already covered by

the summary Judgment rule, and explain it %o the lawyers in a
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note that that ls the reason we are striking 1t ocut.

A11 in favor of the motion say "aye," opposed, "no."
The Chailr thinks.the ﬁayas" have 1t. |

PROVESSOR “UNDERLAND: I would like a show of hands.,

THY. CHAIRMAN: We will have & show of hands., All
in favor of striking out the motlon for Judgment on ths plead-
ings of subdivision (c) of Rule 12 raise their hands.

« o« Four hands ralsed ...

THE, CHAIRMAN: Opposed.

+ e« FPour hands ralsed...

THE CHAIRMAN: I guess the sectlon stands, all
right. | | _

JupG® CLARK: I take 1%, 1%t 1s a tie vote, and I
think, therefore, we should bring 1t up agaln.

THE CH&IEHAN: 'Did we have a tle vote? All 1ln favor
of strikiag'it out,wraise thelr hands. \

MR. LEMANN: I did not vote. I don't think 1t 1s
very important, myself, ons way or the other. If 1t were
alone, I would vote against 1t because I don't believe in
changling things that are not very important. The only reason
I hesitated ig hagause we are éhanging 12 anyhow, and we
can throw this in.

ﬂ%NATSR PEPPER: I think that is 1t.

MR, LEMANN: I sald to myself, "It doesn t make

much difference. Leave 1% to the other fellows."
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subeection (o) be omitted. I wanted to do 1t s0 ae to empha-

gize that this wasn't one of those esges where the rule was
being changed only on this ground.

Can we teke o vote on it agsin, becauss there lsa
apme dlsputel

| JUDGY OLARK: This has ralsed all the questions we
ha%é‘talked about. |

MR, LEMANN: This jJudgment on the pleadings was
Juet thrown in by Mr. Hammond here and you never sald a word
sbout 1t until he brought 1t up, and it has glven a lot of
trouble,

JUDGE GLARK: You will find it all stated under
12(b). The came sert of confuslon arose,

MR. LEMANN: I didn't realize 1t. I thought 1t
was & new point contributed by ¥r. Hammond, but 1t ceoms we
had it all the time. |

THE CHAIRMAN: In the courts.

MR, LEMANNG VWe talked about 1t and declded not %o
change 1t. |

JUDCE CLARK: It is the guestlon whethsr you use

affidevits or not. I had two cases whers I ruled that you

should use affidavits, and I think CGoodrich has ruled that you

should uge affidavits.
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PROTESSOR SUNDERLAND:  On a motlon for judgment on
- She nleadinga?

JUDGYW CLARE: lfxactly,

TEL CHATRMAN:  In other words, the motian doesn't
maan what 1% says. 7

CHHATOR PEFPER: That is the point.

THY CHAIRMANG That %s what Judge Goodrich held.

| SENATOR PEPPERS It 1sn's vital, and we are pressed

for time. I auggest we Just take that vote again and see where
we do ﬁ%&ﬂd.

THE CHAIRMAN: All In favor of gtriking oul sube
division (¢} of Rule 12 raise thelr hands.

.. Pive hande reised ...

THE CHAIRMAND  All opposed.

.e. Plve hands raised ...

DEAN YORGAN:  The Chalrman decides it, then.

THE CHATZRMAN: T will ratse it in opposition. Hy
prineliple objeotion is that every declsion that refers %o
subdivisions (e}, (f), (g) and (h) will now mean something
elge,

BENATOR PEPPER:  That haé to be changéﬁ anyway.

THY CHAIPMAN: No, not the letters.

JUDGE CLARK: I don't see why we would havs to
change the lotters anyway. The casiest thing to do on that is

to say, "(c) cmitted. See footnote." I don't see that there
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ts any reason Tor changing the lstters,

THE CHAIRMAN:; Ye have had our vote and will
let 'er ride., I was Just & 1llttle facetlous about that.

MR, HAH&&ND: I am sorry I took so much tlme.

JUDGY CLARK: When the two mre put togethsr, they
look very foolich. It is more of this "deemed" stuff, really.
I we get it repeated twice and you see how badly 1t looks,
maybe you will want %o say directly what we are dolng. Here
arﬁ’%wo canes where we really don't say what we are doing
ﬁirectiy. '

THY CEAIRMAN: What ls your next proposal, for
what rule?

MR, BAMMOND:Y I have another 11ttle propositlon here

under summary Judgment rule about the affidavits., It seems

that the case of Victor v. Henning in the Third Clroulit was

an sction apgalinst a colleetor to restraln the collectlon of
tex beeause of the plaintiff's fallure to procesd wlth the
notice of suPriclency., The Government 7iled & motion to
dismise for lack of Jurisdlotlion and sattached tn 1t a walver
by ths pl&intiff, and the walver wasn't sworn to or sanything
1ike that, and Judge Goodrich simply was bothered a good &eal
sbout that. He had no trouble about granting the motion to
éismiss.

THE CHATRMAN: Is that & motion for summary Judgment?

MR, HAMMOND: No, this wse a motlon under 12(b) to
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A 4y emian for lack of jurizdictlion, and the point 1s snlely
concerned with the afridavits, and 1% in just a guestion in my
mind ns o whether we ought %0 add somathing to the affidavit
srovizion 1n Lhe suanary Judgment rule about the vroof of

racords,
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¢ course, we bave a provislon in Rule 44, 1
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su.pose he thought that waen't applicable Bo proof of aogument-

~

23 y evidence attached o & motion.

%z seaN MORGAN: He wanted to have an arfidavit that

iz thet wap o copy of the original walvert That is sll he

g% wanted?

=« g

%&;a ¥m, RAMMOND:  No.

‘5“ pEAN MORGAN: I don't see whet else he cowld have
% asked for. Suppose you wave  written admié%iong by the other
% party; can't you prove thoss written admiséians by afficavlit?d
2 1 should suppoge you eould.

The MASTER REPGRY

M. HAMMOND: "The: ﬁifficalty 1n this case, however,
1g to eee on what basls the trial iuﬁge was justifled in

granting the col estcr’s motion to dismiss. “he motion was

540 No. Michigan Ave,
Chicago

accompanled, as has been sald, by & photostatic copy of
the alleged walver, but the stabute which makes copies of

hooks, records, papsra or other documents in any of ihe

National Press Bldg.
Washington

executive departments gel f-authentiocating réquires the
presence of the seal of the parflcular dapartment thereone

No seal was shown to have pbeen on thls alleged walver, nor was
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1t accompanied by an affidavit ldentifying 1t."
UHE CHAIRMAN: = The trouble was, the Governnent had

ample means of verifying the thing and they didn't take 1t. I

. don't think we need %o supplement that. The Government lawyer

ought to have seen to 1V that there was zome sort of showlng
that the waiver was a genulne one, and he didn't do 1t.

MR. HAMMOND: Maybe thet was the trouble.

PUr OHAIRMAN: That was the fault, not the Rules.

Well, we are up now, as I understand 1t, to declara-
tory Judgments.

JUDGE GLARK: Yes, and there 13 no suggestion for
change. That seems to have werxed‘out,pfétty weli.”-These are
references to the rule and general approval of them.

HYE GHAIRMAN: Then we are up to Rule 58, Intry of
Judgment. |

JUDGE CLARK: Yes. Now, Rule %8, as 1 mentloned
from time to time earller, has caused some pragtioal difficul-
ties of working it out, Of course, there is one difficulty,
and that is the dlfference of habits in the different parte of
the country, which I suppose are partly the lawyere‘, but
become the habits of the olerks. I suppose the clerks are
havder to change than anyone else. I have sat in the District
fourt both in Connectlicut and in Hew York, gnd the clerks act

quite differently in the two places, which 1s rather interest-

1ngo'
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Rule %8 now provides that under certain conditions.-

. that ls, what we might ternm the simple cases--when the Jjudge

directs the entry, the clerk 1= to make 1t and meke the
Judpgment at once, Hr, Pickett, the clerk in Connaoticut,
do~s that ripht along, and I should think it worked reasonably
well. On the other hand, in New York Mr. Follmer says 1t is
impossible and he Just almply doesn't do 1t. The reason he
says 1t is impossible is that he says the Judgment is not
recordeble in the land records of New York until all the
blanks are filled in, ineluding that for the taxatlon of costs.
I might say that the practices in theVSGuthern Digtriot seems
to be, therefore, qulite general in accordance with the state
practice in New York, which 1s to have the Judge do something
sbout the nmatter,

THE CHATRMAN: Well, it is to withhold the entry of
Judgment untll the costg are taxed?

JUDGE CLARK: It is much more than that.

THE CHAIRMAN: As far as the registration of the
Governmsnt in a ctate and écunty court clark's aff1ce is con-
cerned, to make 1t a llen, ls Follmer's preclse point. I had
correapondence with him about that.

JUDGE CLAPK: But my suggestion is this. Follmer
bases hle Teellng that 58 cannot be used on that point, and
then he makes 1% & genera)l rule which refers to the case wheth-

er there are any blanks or not. Therefore, he never does it
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whether thers iz any taxation of cosisg or no%, and always

.walts for the lawysrs. I have sat in the District Cowrt of

New York and directed the clerk, in so many words, to enter
judpnent at onee, and then found, oh, two months or more later,
that nothing has been done and they are walting for a formal
entry.

THE CHAIRMAN: What do you mean by "waiting for a
formal entry"? Welting until the lawyer --

JUBGE CLARK. (Interposing): -~ draws a Judgment and
gets it 0.K.'d by the judge in » very sinple manner, in the
manner for recovery of monsy ohly, or the manner for the
Judgment for defendant. To cover the sltuation, I have brought
up two different recommendations, at the foot of 161 and 162,

THE CHAIRMAN: If he won't obey your firet order to
enter Judgment, why does he obey your second after you heve
approved 1t?

JUDGE CLARK: He doesn't do 1t 1in either case. You
seée, what happens In the second case 1s that the Judge has
now slgned an order for Judgment drawn by the lawyers, and he
simply takes that and aticks 1t 1in his book.

SENATOR PEPPER: That is, the clerk wins.

JUDGE CLARK: That lg what happens, yes. I guess
the ¢lerk always wins, for that matter. You can't do much with
them. VYhat happens in the actual result is that in the

Sputhern Distriot, the clerk never draws the Judgment. The
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lawyer draws 1t, the cour$ signe 1t and the clerk takés it.

PHR CHATIMAN: Tven 1f it is Just a plain verdiot
ér»er&er-f@r Judement: ~-

JUunay CLARK: That ie it,

THE CHATRMAN: -~ for thr recovery of a speeclflc sum.
of money, he won't even enter that?

,JH?@E CLARK:Y That s correct. As I say, I romembep
when the ¢lerk was directed to enter Jjudgment forthwith for
80 many dollars damage s,and two months later the lawyers
ealled me up about 1%; celled me up at New Haven. 1 had pgone
back. - They wanted to send me a form of judgment to get 1t
approved.. I sald, "I thought Judgment wae entered two months
ago." Thay said, "Oh, no. It hasn't been,®

THE Gﬁélﬁﬁﬁﬂ: What ares your proposals for amendment?

JUDGR CLARKE I have taken two forms, The first
form, which I might call, for brevity, the "Mr. FPlckett Form,"
(that 1g the Conneeotiout clark), 1s largely the pregeﬁt 56
excapt that it does, I hope, meke it & 11ttle clearer and
and does cover certain things--for example, bankruéscy
srovizlons--that are not covered. The esecond form on 162 is
the Follmer or Mew York form.

Looking, therefore, specificslly first at No. 1, you
see "Whenever any adJudication l¢ directed by the court to be
entered; the clerk shall immediately make a notatlon sf'iﬁ in

the civil doeket!, and this notatlon constltutes the entry.
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The Judgment shall not be effentive bafore such entry, and shall

" be effective from such entry notwithstanding the later T1ling

of o formal judgment or the taxatlon of goste. That is a
spacific staﬁamentn—"when the Judgment is to be entered on a
general verdict of a Jury or for recovery of money, or for no
recovery or relief, or the grant or denial of a petition or
claln in«bankrﬁgtey or elsewhers." |

MR. LEMANN: Or elsewhere?

2 JUDGE GLARK:; Or elsewhere--any grant or denial by
petition.

MR, LEMANN: Bankruptey 132& place in thls sense--
elsevwhere.

JUDGE OLARK: In bankruptey or in other rroceadings,
because we cometimes have petltions for natufaliﬁation, petli-
tions for writs of habeas corpus, and so off. We have a lot
of petitlions.

JUDGE DOBIT: They are territorial.

JUDGE CLARK: The clerk as soon as practicable after
the recelpt by hin of direction for the Judgment shall prepare
and fiie the approprlate Juﬁgm@nt‘as‘of the date of the eniry,
but when the court direets Judgment for other relief, the Judge
chall promptly approve the form and direct it %o be filed by
the olerk as of the date of the entry.

As I say, I think that is the idea of the present 58,

but there are several things that are made expliclt, setl ous



1370 Ontarioc Street

The MASTER REPORTING COMPANY, fnc. 51 Madison Ave.

540 No, Michigan Ave.

National Press Blidg.

Cleveland

Law Stenography ® Conventions ® General Reporiing New York

Chicago

Washirigton

in cold type.

The slternative suggestion holds up the Judgnment.
That ie, "™hensver any action is taken by the court, the clerk
shall immediately note 1t in the civil docket, as provided
by Bule 7%9(a);but he shall no% enter any'judgmént without
written directian therefor from the court, elther endorsed on
the judgment or separately cigned by the Judge. No Judgment
shall be entered untll it 1s complete, inoluding the taxatlon
ofzéosts where oosts are awarded." You see, thaet 1s Just the
converse of the other one. "When the Judgment 1s upon a
general verdiot of a Jjury, ar4for zimple rellief, such as for
money or costs, or for no recovery or relief, or thes grant or
denial of a pstition or claim, the clerk shall enter the
Judgment as soon as practicable after the receipt by him of the
direction by the ocourt; but when the court direets aentry of
Judgment for other relief, the Judge shall settle or approve
the form of judgment as soon ng may be. The Judgment shall be
affective frmm; but not bafore, 1ts entry in completed form
by the clerk, who ehall note the time in the oivil docket."

Lat e just add thle, that 1f I ware dolng 1t, I

‘would a little prefer the first, because that cute out the de-

lay which slways happens when you follow the second form, The
objection to the firet 1s that I doubt if Follmer would follow
it, but I think esome clerks would. The esecond, of course, I

suppose could be followed by anybody, and that, of coursee, lg

X
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Follmer's ldea. The great diffioulty with the second, the one
that worries me n 11ttle, that may or may not be-imgartant,

1z that in aotual prsosice, there turns out to be a gap,
usually a month, and 1t may run on for severs! monthes, for
reasons that I never can fathom, but I Tind 1% in the record
between the adjuéication and the Judgment. I snoke of this
cage yecterday of Judge Wookey, where he wrote a very preclse

and good opinion in a patent casa, Patent lawyors, I gunss,

‘are also deliberate. Then he called for findings of fact and

his opinlen recast in paragraph form, appeared in Septenmber,
nle adjudleation being in June, and then nothing more happened
until they entered Judgmant in Fe%fuary.

Of course, you can say if nobody wants to nct, not
even the winning party, maybe 1t ic not a situation for the
court to worry about, but on the other:hand, we have these
statutes, including the Judge Parker bill which cays that
the clrecult judges shall meet every little while for the speed~
ing up of businese, ﬁ.ﬁ-Vﬂ are gent around to the judges snd
are supposed o zee why they h&VQHiﬁ gotten thelr declslons
out, and if after we have hurried them into decision, then
1t is polng %o be six monthe or more before the formal Judgment
ls entered, 1t seems a 1ittle odd. That 1s all. Here 18 a
concidarable 3our¢e of delay which, 56 Tar ms I can nee, is
antirely useless,

SENATOR PYPPER: I can't imagine why a clerk should
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take the very real risk of.p@rﬁenal 1iability whileh he would
be cubjeet to if, after having been directed by the ecourt to
enter Jjudgment, he omlts to do‘sa. If in the interval
zsomebody with a Judgmsnt in another court levies upon the
property or gets a prior llen on the 1&5&, the olerk, 1f he
ig bonded, 1s certainly subjset to the default, 1 not his

vond., If he 1sn't bonded he 13 cubject to personal llabillity.

I don't think s recsleitrsnt clerk ought to determine one's

ﬁolicy in this matter.

x THE CHAIPMAN: I would llke to say somethlng about
that, too. The trouble is, I think we are getting provinclal
about this thing. We have a clsrk in New York --

JUDGE DOBIE {Interposing): Bu'you mean by
provincial, New York or outside of Hew York?

THIL GHAIRHAN: Provineclal in New York; provincisl
in treating this maiter just because a particular clerk in a
busy @istriet has certain ideas about it. Thls rule as we
have 1t 1s, 1 think, s very sinple rule. Qimhernﬁnefofimnese
rules that averybedy proposed here ls very confusing to me. Oup
rule ie bullt on very simple llnes. If there ls a verdiet
1t 1s Tor a sum ?f'mcney, or if there ie an order for
Judgment merely %ér'tﬁe recovery of money, the clerk enters
the Judgment for%ﬁ%;%h, becauae there lsn't any ogccmslon for
his setsling the farm ﬁf the Judgment. If there is any other

reliefl granted whicli does involve settling the fornm of the
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udgnent, our rule nresceribes that 1t shall have to go to the
. B F =

~Judge snd be approved by hin,

How, lat's try to soparats all these ldeas on which
wa are asomewhat confused by Hr. Foellmer., The first problen
that arose in New York is this?! This rule of ours provides
that the Judgment should be entered imnedlately upon the
verdict or immediatsly upon the order for recovery of monsy
by the Judge without taxatlon of eosts, and that meant that
th@ Judgment would be entered for the regovery of money
and blgﬁk dollars gosts, Now, under the Hew York stntutes, a
federal Judgment for the recovery of money ean't be recorded
in the county clerk's of<ice in New York to make it a llen
on the real sgtate until the Judgment 1ls completie, and Follmer
taok it up with me and the point he made was, when you anter
a judgment forthwith and the costs haven't been taxed, then
the lawyer takes a certiflied copy of thet Judgment and runs
over to the sounty clerkls office to make it & llen and he
can't lagnlly Tile 4t.

My anawer tn that 1o » simple one, that 17 the
plaintiff's lawyer rocelving the Judgment wants to get a llen,
he ought to %ax hia coste within a day or two and complete
hiles Judgment and take 1t over. I don't soe any reason on
earth why ho shouldn’t be required to do thet,

When 1% comes %o this buslness of refuslng %o enter

any Judgment exee;t even & Judgment on a verdiet or order
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for mers recovery of money,that you have got to have the

" form of Judgment drafted by a lawyer and spproved by a Judge,

3¢ you adopt hig 1dea sbout that, you méy bs conforming the
practice to what Follmer has boeén ncoustomed to, but you are
upcetting the practlce . in & large nunber of Federal Diatricts.
My. Cherry will bear me out on the propoaltion that in a greatb
many Federal courts in the West, 1t has been the custom from
tipne immemorial thet when a verdletb is returned for & definite
aum of money, ar when there ls &n order by & Jjudge in & jury
waved case or equlty case for recovery merely of dollars and
cents, 1t has been the lmmemorial yrgetice in those distriots
to snter the Judgment forthwith.

There 18 only one 114tle hitoch about the whole
thing, that I see. Phis qusstion of llens on real sstate
1s to be taken care of. The lawyer who wants the llen will
gat busy and tax hls costs and ebmplete the judgment. 1 have
been wondering, when 1t csme to the question of running of
the time for appeal, whether a judgnent entered forthwith
for the recovery of 8o many dollars' principal and so much
interest, and blank dollars costs, beconmeg an appealable
judgmeht until the costs are entered., 1 don't think there has
ever been any trouble sbout that in Minnesota. For inatance,
if a Judgnent is 80 sntered, that starts the time for running
of appeals hecause the Judgment 1 geelf provides for costs, and

1t is a pieayunieh matter. When the costs are taxed four or
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five deys later, it relates back to the entry of Judprment,

_That ig the intent, and I think we are just confueing it. 1~

think s#lso that we don't need to say anything about bank-
ruapscles or other progeedings because our rule ls periectly
brosd snd explielt. If 1t is any kind of Jjudgment except =
Judgment nerely Tor money, you have %o gét the order to conform
with the Judgment aspgroved by the court.

7 RR; LEMANN:  Apparently, execept in the Zouthern
ﬁi%iﬁiet of New York we have had no complaints from ényhndy
elsa,.

THE CHAIRMIAH: Hone &t all. I have had a good deal
to do with thls rule and I wasg provinéial in drewing it beczuae
I wae accustoned to the pragtice in many TFederal courty
where 1t has always been the habit on a verdlet for noney, or
an order for Jjudgnment for nmoney, to enter bthe Juwighent forth-
with.

JUDGE DOBIE: This problem sugpgests i1tself %o me in
favor of éll that you say, General, I am ascuming now in the
small towne of the fouth, the Jjudge holding courts, for
example, in seven different places in West Virglnia, is
anxious to gat away. Usually the véry minute the Judge
finlshes, hs wants to rush off. ¥You have to hold him there for
orders, for direction of these things. Some of thém are not
going to like Lit. |

THY CHAIRMAN: Why should a Judge be bothersd with
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the form of Judgment for recovery of $10,000, and even when

thet is the ldea, I don't see it. We oughtn't to draw these

“rules to f1t the elerks' ideas in lew York when we know

that the rule does make provision, it does recognlize snd con-
form to a practice that has been in effect for years in other
cilreults, |

JUDGE CLARK: May I Just add this? I certainly
sgree, and that ia what I was Indlcating. I prefer that form
5?~ap§roach, the omé in Rule 58. I think 1f everybody agrees

k]
e

and Mr, Follmer gets overruled by this Suprems Court, I
don't bellisve that will change him . If he does, I still

thalnk then that you might think a 11ttle about the wording of

‘B8, My first alternative one 1s simply a clarifying one, and

1t does seem fto me that 1t adds some clarification. In the
first place, 1t says to Hr. Follmer directly that he is wrong
and makes 1t beyond questlon. Senator Pspper says that thers
may be some problems for him, Now he says he 1sn‘t wrong be-
eause he thinke he has an excuse.

THY CHAIRMAN: Do you make anything clear that
isn't clear already? VWhatever Mr. Follmer says sbout it, I am
not qulte clear what slarification you want, assuming our rule
should stend as: 1t te.

JUDGE CLARK: I think that the two most direct
cl&rifieatlong you will find 1f you will ldok'at 56, page 161,

the second sentance,
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THE CHAIRMAN: Ve have expllieltly provided vhat

- econstitutes the sntry. The notation of the Judgment in civil

docket aa provided by Rule 79(a) constitutes the entry of
the Judgment and it ig not affected before such entry. Why
1en't that clear enough? ‘

JUDGE CLARK: At any rate, maybe 1% 1s. I was just
spelling 1t out a 1ittle more. Let me Just state the other.
Thg other 1s that our ﬁﬁle 58 indicates the general policy
butkit len't complete, snd that came up partiocularly in a case
that ga&a ny friend, Mr. Plckett, who wants to follow the
rule; a 1ittle trouble.  He came to me about i1t. That 1s, what
he should do on a petition for discharge of a bankrupt; snd
the Judge had written a memorandum and zald the petition was
denlied, Yhat does he do unﬁef-gule 582

MR, TOLMAN: Denles the application, the nmotion.

JUDGE CLARK: What does the clsrk do? Does the
clerk then wrlite 1t up himself? Why shouldn't he? This
ralses the quesstion--1t was a réﬁher interesting little point.
Mr. Plckett in Connectlcut actually 41d write up an order.
Then counsel saw he was late. The time 1s short in bankrupt-
cy,; of course, and after the thirty days he ran around to the
Judge and said, "Under this rule the elerk had no power to
do 1%," and the Jjudge either didn’t read the order or was
good natured. In fact, there was no explanation. I a» a

1ittle surprised the Judge did 1%, but the Judge signed the
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seoond order and then he brought his appeal.

THIC CHAIRMAN:S Let's get right down to the terns of
the rule. The rule contzins this clause: "When the ocourt
directs the entry of a Judgment that a party racover only
money or costs . . ." That is an order denying discharge,
lan't 147 The mth@r‘thing i1s, "or that thers be no |

recovery.”

- That, of course, isn't very apt to deseribe

the denlal of en applicatlon for discharge and recovery.

If that 1s your coint snd thﬂ question was whether an ordar
deanylng an application for discharge was in order that there
be no recovery, is less amblguous, you might add =fter the
word “recovery," "or that no relief be granted.”

SENATOR PEPPER: Or even as a substitute for that,
that a party recover only nonsy or costs, or thét reliaf
prayed for be denled. That covers sverything else, including
the petition for discharge in bankruptey. -

THE CHAIRMAN: That is the only point I see aboul
the bankruptey case. It wasn't very apt. The words, "there
be no recovery," aren't 2 very apt clause to desoribe an
order denying an applleatigh:Rn'ﬁiﬁcharge.» He waen't trylng to
recover in the literal sense. He was trying té get sonme
rellef,
| SYNATOR PYPPER: He asks for some rellef.

THEE CHAIRMAN: I think the rule would be construed

by any court that the word "recovery," in the absence of
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anything lse, that ths court would say right away that that

1 Just a denlal of recovery; it means the denlel of any re-

lief and we willl so eonstrue 1.

-JUDGE QLARK: You can see how thsiaataél case oane
up and on the agpesl when there was a meticﬁ for dlsmlssal,
1t was too late, and how would you have ruled?

THE CHAIRMAN: I would have ruled that the order--
Qhéu‘he>enterea in the ¢ivil docket the notation of %hé order
lﬁanyingzthe appliceation for discharge, that was the entry of
Judgnent denylng recovery within the meanling of thils rulelanﬁ
the time for appeal ren from it. I should brosaden the word
"recovery” to instruection to include a eituation of that kind.

PROFRSSOR CHYRRY: What did the olerk dof

JUNDGE CLARK: Actually, we did as we so often do
in those matters; we in a sense dodged it. I sugpested we do
that, but the court said, "We ars golng vo affirm this thing
anyway. Why don't we jJust mark it ‘affirmed' and say nothing
about iﬁ, write no opinion?" fHo, that is actually what we did,
I suppose in one sense 1if anyboﬁg.dug out the records, he -
might cven say that we held 1t good, but we hope 1t 1s salted
down 59 nobody wiil'gay anything about 1%. | |

THE CHAIRMAN: You left in the words, "there be no
recovery added oF no rellef granted. "

HR. TOLMAN: This trouble arises from the fallure .

of the c¢lerk to obey, to carry out thls rule. It seens to
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me we ¢o need en expllieit statement that the entry of the

judgment ahall not be delayed for the taxing of costas. That

1z where the trouble arose, and it arose In regard to recording

the thing in the reglster of the county clerk's offlce, too.

T CHATIRMAN: That county clerk business, I think

wa can just pass up.
| MR. TOLMAN: Yes.

THE CHAIRMAN: DBecause the Judgment admittedly,
under the New York State requirement, ilsn't adequate to be
filed as a lien until that blank as to dollar recovery on
cost 1s inserted, But that is a peculiar loeal situation, and
a1l the lawyer has to do is to tax his cost before he runs and
gets a cartified copy of the Judgment. I don't think we need
to deal with that. | | |

STHATOR PEPPER: Is there any motion before the
house? I don't think there ls.

THE CHAIRMAN: HNo, there lsn't,

JENATOR PEPPER: Thers ha#é been several suggestlions.
I should be satisfied with K& as 1t astands, with a slight |
clarifying provision to cover the bankruptey case by substitut-
ing for the words, “"or that thers be no reeavery;“ these wordst
"or that relief praved for be Qanied.”

DEAN MORGAN: You wouldn't want Jjust that, would you,
Yenator, vecause they might deny part of tﬁe relief--"that

no relief be granted"?
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SEHATOR PTPPERY T should think 1f it was going to

“be a =light decree requiring that some relief be granted and

some not, maybe that l¢ a case where the court ought %o act.

THE CHAIRMAN: Surely.

BENATOR PEPPER: But where it 1s a flat finding
that $10,000 with interést ig recoverable, or the costs are
recoverable, or the rellef prayed for 1n the petition is
denied, I don't see any reason why the clerk shouldn't act
forthwith, | |

THY, CHATRMAN: There are Just two things about 1t
that seem to me %o deserve consideration. One is whether we
should broaden that ﬁarr@w phrase, “af that there be no

" g0 as to make Mo recovery" really mesn also that no

recovery,
relief at all i=s granted. The other polint is the one the
HajJor ralsed, whether we ought to say explieitly that the
sntry chan't be delayed for the taxation of costs, but when the
costs are taxed 1t shall reolate back to the entry date--
something 1lke that. Those are the only two 1little quirks
that really have any merit at all on thias,

JUDGE DONWORTH: I wondar 1f there iz a loecal rule
in Hew York on thecse specific points.

THE CHAIRMAN: Yes, in the New York Distriot Court,
This rule bears right on the MajJor's point. BRule & does not
state explicitly tﬁaﬁ the directlon forthwith to anter the

Judgment on verdiet by the clerk, means that he must do 1t
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before gosts are taxed. It is ambiguous. They have adopted

. loesl rule in New York in order to fix up thls matter sbout

1iens, in whieh in the loeal rule in New York they have pre-
soribed thet "forthwith® doesn't mean before costs are taxed,
and thsat fhe Judpment shall not be entered until they ars
taxed. - I.expressed in my own opinlon to FKr. Folimer that
benause our rule didn't cover that explicitly, I couldn't say
that the loaal rule was incansigtent with our Pederal Rules.
That ‘is the situation.

JUDCE DORWORTH: In the Western Distrlet of
Wachington we have s local rule that we follow. The notatlon
of Judgnents will not be delayed pending taxatlon of ocosts,
but & blank space may be left in the form of Jjudgment for
insertion of costg by the elerk after they heve been taxed; or
thers may be inserted in the Judgm@nﬁ a clause reserving
Jurisdietion to tax and apportlon the costs by subsequent
order.

THY OPATRMAN:  Thet ralses this quention in my mind
about this time for running of the appeal. I shink 1 you
are golng to tax the costs after the Judgment is entered, and
1t is entered criginaiiy with 8 blank space, you will have
ﬁrsuble about the time of appeal unless you provide that when

1 .
the costs are taxes, 1t shall rélate back to the entry of

Judgment.

JUDGE DONWORTH: There was often quite a controversy
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between counsel in regard to ths costs, where there are numerow
witnesses traveling different distances, and so on, so that
the 7illing of that dlank has often been delayed for quite
a while, & couple of weeks, gerhaps. }
THE CHAIRMAN: My dieposition iz to let that ride

and let thenm work it oub.

HR. LTMANN: It has given no trouble. In my part

of the country we say, "Judgment for so many dollars and all
’ &

coste," or LT 1t ls a Judgment of dismissal and the plaintiff
hes been rejected, that the defendant recover bis sosts. I
notice that 1s what they did in this Texas oase recently, ous
in Texas. 1f iﬁ is éssamed that thé appeéal dslays began
running fron the date of that Jutgnent, as somebody just sald,
counsel often have a good deal of argument sbout the costs
but, they walt until they see what has happened on appeel before
they rix the costs. Often, I take 1%, appellate costs are
finally included in the taxation.

JUDGS CLARK: I might just throw out this, that we
have often passed down Judgments with a blank left; I mnean,.
we have taken them, certalnly, as Tinal Judgments, and they
come %o us, 'blank dollars cagis,” and we Just never think of
gtopsing conslderation for that.

AEHATOR PEPPER: HMr. Chairman, 1n the interest of
eipedltion,.m&y 1 suggest that we are discussing two questions

at once. One 1s whether or not the motion that I put a few

~




1370 Ontario Street

The MASTER REPORTING COMPARY, inc. 51 Madison Ave.

540 No. Michigan Ave,

National Press Bldg.

Cleveland

Law Stenography ® Conventions ® General Reporting New York

Chicage

Washington

ah

minutee ago should carry, which merely substltutes for, "thers

. bs no rogovery," some such phrase as, "or that rellef prayed

for be denied.” That te one queastlion, snd then thls other
question sbout the eosts, and so on. Gouldn't we diepose
of the first elther up or down, and then focus on the other?

THYE CHAIRMAN: You are right.

JUDGE DOBIV: i aecond the Senator's motion. ¥
thin: that does elarlfy and 1@@%@?@ the rule,

| THE CHAIRMAN: The motfon, ae I understand 1%, is
that in Rule %%, the phrase, "thet thers be no recovery,” be
ellninated, snd that in pleoe of it there be the phrass ~-

SENATOR PEPPER: "that rellef prayed for be denied.”

THE CHAIRMAN: "or that relief prayed for be denied,”
All in favor of that say "aye," opposed, "no." Carried,

How, the other question ise tha'cest business, I
think we had better just let that ride the way it 1s. .

JUDGE DOBIE: The éee&nd polnt ié whether you make 1%
glear that where the juagmgnt is entered and leaves cott vacent,
that that ie the Judgnent and the time for appesl begins to
run from that time, ‘ :
| THY CHAIRMANZ That 1s the general understanding, and
when you tax costs, 1t really relates back, Here is a blank

loft for 1%t and 31t is Just & filling in. I don't think thers

is any practical difficulty.

JUBGE DORIE: I think unguestionsbly that ieg, and

ought to be, the rule. I# there iz any real danger of 1lts
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being misunderstood out=ids of MNew York, I would be willing

- to change 1t; 1f not, I would let 1t stay as 1%t is.

JUDGE CLARK: It =zeems to me the rule ralses all
this confusion even 17 1% is only one dlstriet, a districet
which hne sbout a third of the oivil cases.

THE GHATRMAN: The confusion 1s ralsed by a balky
c¢lerk, that fg my polint about 1it.

JUBGE CLARK: May I add this: It is not only raised

by a balky clerk, but 1t 1s ralsed by & rule adopted by all

pot

the Judéeg, and 4 think 1% 1s also the rule of the Bastern
District, too. I mey say that they usually keep the seme rules,
I ean't for the moment verify it, but I would be willing to
guess that they both have the same rule.

JUDGE DOBIE: Is Brapklyn in the Rastern Ristrict?

JUDGY CLARK: Yes. They ususlly have the same thing.

THID OHAIRMAN:  Would vou like en amendment to ths
rule that the entry of Judgment shall not Ee delayed pending
taxation of cost?

JUDGT CLARK: Yes, I think 1% would be hslpful.

THE CHAIRMAN: I think eo.

SENATOR PPPPER: I second the Major's motion.

PHY. CHAIPMAN: The motion ls that Rule 58 be amended
by adding an sppropriate provislon in the proper plaee that
the entry of the Judgment shall not be delmyed for the taxatlon

of costs.
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JUBCT DOBIE: Do you want to gut anything in there

. that 1t shall relate back--zomething to indlcate that the

time of teking sppeal begins at that time, or 1% that self
evident? o |

DEAN MORGAN: 1 dcn;ﬁ think you need that.

HR. TOLMAN: I think that follows wlthout a rule.

DEAN MORGAN: Questlont

| TH” CHAIRMAH: There s no wmotion to amend the

maéibn. Wo w1ll Just put the motion as 1t is, wishout that
in it.

JUDGE DOBIE: All right.

TH CHAIRMAN: All in favor of ingerting that provi-
slon in 56 about not delsying the entry for taxatlon, say

" 14 1= agreed to.

Yaye.'
JUDGE DONWORTH: Without delaying thie discussion, I
zhould like %o ask 1f the Glfflculty arises from the doubt on
the part of the clerk as to what he is to do. If there is &
docket snd he Just writes under John “mith, "Judgment in
tavor of Jones agsinst John Smith, $10,000," that is one
thing. If he has %o write out a formal declaration that the
complaint is now considered ordered by the court that “the
glsintiff dor - hsve and recover," and so Torth, if the clerk
1s in doubt about that form he walts for a lawyer to write 1t
out.fgr him. I would like to ack the ﬁeﬁarter if he has any

views on that.
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JUBGT CLARK: Well, of course I suppose that

“3g zorething that sometimes arlses, but I should think the

rule with this questlon cleared up contalns sbout as nuch
cirection as we could give on that.

THE CHAIHMAN: Doesn't the Department of Justice
print aﬁ& dlstribute to all these clerks, all these records?
?hsy-are_absoiutﬂly uniform.

© JUDGE GLARK: Yes,

THE CEAIRVAN: Don't they provide for thess memorendum
juégmegta for regovery, thet “the plaintiff do have and
recover" so many dollarst?

JUDGE CLARK: Mr, Holtzoff 1s shaking hie head, but
I can snswer that I have neen them. Mr. Pickett showed ne the
forn thet 1s printed. 1 don't xnow where he gets 1t. M&ybe.
he gots 1t from the Administrative Director. 1 psked him
apecifically and he brought ur the forms that he had.

THE CHAIRMAR: I think that question of the form of
the entry and the notations and everything cen be settled by
the adm;nist?atiVe offiece in conformity with our rules by
getting out uniforn books for the clerks.

JUnar CLARK: I guess that does come Iron the

e

Administrative Director now, but as I say, I checked on that

definitely and it 1s & simple form, It len't to cover any of

these complicsteddmatters but 1% is a ginple form that we can

Just 111 out for the Jjudgment ltself--Just a Torm of Judgment.
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MR, HAMMOND: I knew they drew up one for direction
of the entry of Judgnsnt, and that has been adopted by the
Department of Justlice, _

JUBG% CLARK: It ig Just a 5im§le'form of judgment
1tself with the spaces to £i1l in.

THE CHAIRMAN: We are ready for 59. What do you
have on that?

JUDGE CLABRK: We call attention again to the guestion
of‘é(b)e I think there la nothing on new trial.

MR, DODGED What 1s the provision as to the vacating
of = judgment by the granting of a new trial?

JUDGE: CLARK: VWhat le the effect of 1ttt It suspends
the time for appeal. Is that what you have in mind? It does
suspend the time,

HR. DOBEX: Have we any provision of the offect upon
the judgmeﬁt of the granting of a new ftrial? Does that
vacate the Judgment?

JUDGE CLARK: Ag I understend Lit, even the filing of
a motlion does. I anm correet in ﬁhat, I think,

THE &ngﬁﬁAﬁ: It doesn't vacate 1t, but 1t suspends
the operation for purposes of appeal.

MR, DORGE: s that srovided in the rules?

THE CHATRMAN: It 1s the rule adopted by the eourts
and uniformly applled. They hold that any motion to renew

trial, for instance, If seasonably filed or 1f not seasonably
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filed, 1f 1t is entertalned by & ocourt, operates to destroy

“the Tinallty of the Judgment, and the judgment, although 1t

remaine on the books as a Judgment, doesn't become final until
the motion for new trial is denled, and the finality runs from
that date. Thet is a matter of judiclal deelslon and we
didn't do anything sbout 1t in the rules.

JUDGY CLARK: And it was substantially reaffirmed
this winter on that motion for amendment to finding case that I
ciseé back at 52, because they used thet a8 the analogy and
anld t&;t the motion ?b amend the finding would have the came
effect. |

MR, DODGE: One of the clerks ralsed that questlon
with me, suggesting that 1t ought not to be necessary for the
Judge to walt for an order revoking the Judgment where a new
trisl hss been granted. The effect of the granting of a new
trial is to revoke thoe judgment.

PROFESI0R SUNDERLAND: Didn't the granting of a new
trial Just vacate thé Judgnont?

- GENATOR PEPPER: Is 1t really true that 1t revokes

the judgment, or merely operates as a stay of executlon?

THY CEAIRMAN: It vacates 1t.

JUDGE DONWORTH: That 1e, the actual granting --

SEMATOR PYPPER (Interpcsing): The motlon for a
new trisl, I mean.

™ CHAITRHAN: It dosesn't do anything except
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suspend the time for running of appesl.

SENATOR PEPPER: And =tays execution.

JUDGE DOBIE:! HNothing on new triale?

MR. DODGE: They have been bothering the courts for
revocation of the Judgment when a new trial had been granted.
I wondered if that was necessary.

THE CHAIRMAN: No. |

We go on, then, to Rule 60.

JUDGR CGLARK: BRule 60--we have several sugpestions
of detall. First as to 60(a), Clerical Mistakes, there are
two different euggeét&ons as to that., The first ls the
suggection we have had from outside and we rather di sapprove
of it, to 1imlt that in time. The suggestlon 1s made, however,
thet the power conferred by Rule 60 should be 1limited in time
preferably to three months appeal.psrlod. We say we do not
belleve, however, that the linmitation is advissble, but I
bring 1t to your sttention. | ‘

DEAN MORGAN: That 1é Just for (a), Clerical
Mistakes? |

JUDGE CLARK: Just for {a). (b) has a limit, anyway,
you know, |

JUDGE. DOBIE: You don't think there ough® %o. be any
change there? ‘ |

JUDGT CLARK: Not on this one. Not on this polnt.

JURGE DONWORTH: Does the Haperter'make any



L1

1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, inc
Law Stenography ® Conventions ¢ General Reporting

540 No, Michigan Ave.
Chicago

National Press Bldg.
Washington

521

recommendation regarding this recent declsion by the Gourt of

" Appeals of the District of Columbla that the fallure of the

elerk to mall a notice was a clerloeal errort

JUDGE CLARK: I don't quite think that would come up
here. There is a possiblllty of your consiﬁ@ring that iﬁ
connectinn with (b), tha other part of the rule. (b) provides

for mistake, inadvertenge, surprise, and so on, end the court

thers in thab District of Columbia case held that Bule 60 didn't

apply beeause 1% waen't a olsrical mistake in the first place,
and under (b) that is directed to the partles snd not to the
aotion of the officlals. I should suppose 1f you were golng
tb think of doing this at all, it would be a query under {b),
a8 to whether 1t should be made a lilttle broader.

THE CHATRMAN: The granter of the notlce by the
clerk 1s covered in some other ruls. What rule is that?

JUDGE CLARK: That 1s true, 77.

THE-GEAIHKAN: We haven't come to that in Rule 77
about notice of the entry of Judgment.

JUDGE CLARK: That is 77, which appears on 212,

THE CHAIRMAN: Wag Judge Donworth's question as %o
whether that should be treated as an overslght or omiaslon?

JUDGE DONWORTH: It is Just as well to pass that
point.,

THI CHAIRMAN: You have no recommendation for

60(a), heve youl?
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JURGE CLARKS Well, thore are %wo things I want %o

“discuss, Parhaps we should taks them up saparately. The lirst

Lz a suggestion made for time Limit. I don't recommend 1t.
Doesn anfbady want to bring it up?

TR GHAIRMAN: I nobody wants 1%, wo will pass on
to your next proposal. |

JUDEE CLABK: 7The naxt one has reference to the
same section and 1t ig a problem that has arisen somewhatl;
znéfaas, may the trial court act under this provision while an
appenl is pending? VWe should rather think that thsy could. The

langusge is pretty broad. It was so held In this case ¢lted

L

4]

at the foot of %he page In the Southern Distriet of Hew York,
Thare saenm, however, to be other césea'wh&eh aay no. AL the
top of 165 1o a Seventh Circult Court case whloh says
penerally that after appesl, the Distrlct lourt loses all
authorisy , end a case Trom the Dlstrict of Michligan whlch
says «peoilfioeally here 1t loses guthorlty.

How if you read on Lo the next ;arégraph of the
counent, you will see tha®t we mentlon that there ls some
question that has come up al diffaeront times under the Bules
as to the general power of the Districet Court after notlce
of appsal 1s Flled, and we discussed that gam@whaﬁﬁ§uriﬁ§?
under 73(&). I would say-thig, th&t’firﬁt_it is something
of a problem. Second, I should doubt, mysel?, whethor we

ahould try to pateh up thls rule. You will find further dls-
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cuselon of other cases on page 191, under ?3(&),

DEAN HSRGAQ: Why don't we pasg 1t until we get
there? That is the place to handle 1%, lsn®t it?

JUDGE CLARK: I should think so, yes, but wouldn't
you think, Eddy, that there was pover har@;anyhcw; in view of
tha limited feature of the thing and the wlde statement herel
The rule says "at any tima."

SENATOR PEPPER: May I move, Mr. Chairman, in the
igﬁéregt of dxpedition, that any questlon arising under Bule 60
be deferred for the moment snd taken up for consideration
when we reach Rule 737 |

?H§€GHAIEM§§; If there is no objJection, that will
be so ordered.

JUDGE CLARK: 60(b). First, cur Comment I 1s on

the question whether the rule preserves the substancs of the

Tormal writ of error gorsm noblsg and bill of review. I think

it wns our giew that 1t does and the note so stated. There le
gquite a Little Judiclal authority on that, and 1 should say
that we dan't need to do anything about it, as I see 1t. The
1sw spparently le written in that way. I think that was s
ap=cial form of renedy and dldn't take away the other existing
rights.

As to the second comment, page 166? I shink that
perhaps 1= of some lmportance and we are really suggesting

that as an addition to Rule 60(b). It is a question whether

J
§
|
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i1t covers s Judgment procured by Iraud, and that has been dlg-
cuseed, you will see, in the suthoritlies we clte first, Ve
suggest an addition to cover 1t, snd that addition ls under-
1ined in the recommendation at the foot of the page.

MR, TOLMAN: I move the éda@ticn of that recommenda-
tlon, |

JUDEE DOBIX: That just makes 1t olear and shows that
the rule does spply to & fraud, isn't thet the idea?
b JUDGE CLARE: Yes. It hss been sugpested, no refer-
ence having been made to fraud, that the rule doeen't now cover
5%, although there has been a case holding the other way, but
this settles 1t. ‘

JUDGE DOBIW: I second the Major's motlon that we
add that recommendation of the Reporter.

¥R, LEMANN: dIs there a ocase the otha? wiy? There 1s
none noted on page 166, is theret

JUDGE DONWORTH: OFf course, with this note in 1t, we
st11] hsve the reservation at the end of (b) that the independ=

ent cult may lis, but nevertheless I think 1t wlse to have this

ruggestion.

JUDGE DOBIE: I aéeaaé the motion that that be
included.

THE CHAIRMAN: Ié:ﬁﬁare any further discusslon? it
12 noved to amené,ﬁule 60(b)

MR, LEMANN: This would be a limiting rule, then?
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TEAN MORGAH: Ho, no.
THE CPAIRMAN: It 1e moved to amend by inszerting

after the words "evcuzable negleet," the phrase, "or (2)

through the freud, misrepresentatlon or other misconduct of

an adverse party.”

M, LEMAMH: HMay I ask a questlon before voiing, to
be sure I understandy I Just talked to Hr. Dodge aboub the
cases clted on page 166, two cases on which we are both in
aecd?d. "Nelief from a Jwlgment obtained by extrinele Traud
may be éacurﬁd by motion within a ‘'‘reasonsble timel!, which
may be even more than 6 manthg-after the Judgm%ﬁt was entdred.”
This is alno supported inferentially by & case in the Hinth
Oireuit. Do I understand that 1f we add these words the
Reporter suggests, we would deny these séses becauge we would
make 1% plain that 1% couldn't be done alfer nmore than six
montha? I am not sure. Mr. Dodge gave me that ldea from hls
reading. |

DEAN HORGAN: I should think so.

THY. OHAIRMAN: That means the man would have to bring
an independent sult. If 1t 1o more than six months he has |
to bring an independent sult to set the Judgment aside,

MR, iéﬁéﬁﬂ: We want to correct these cases, le that
1% I got the impression from ths way the Reporter had
wirl tten tﬁis~»"&1thmugh Rule 69{b) says nothing regarding

fraud, and although the provisions of sarller drafts
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incorporating such grounds wore omltted, it has bheen held,"

"ete. That is g strange way to put 1t, because the rule as 1%

etends does not say anything regarding fraud, and these were
fraud cases. I shouldn't think you would use She word Myl

though." I am not cure I understand the sltuation.

THE CHAIRMAN: The situation as I get 1% iz that the

court has held that the ocourt in which the Judgment was
entered without an independent gult way set it aslde on the
grouﬁd of fraud sven after the six méntha,'bacause our rule
daean'z‘have anything to do wiﬁh fraud. HNow, 17 we put fraud
in, my impression is that 1t would definltely mean that you

couldn't move in the original action to set it aside for fraud

“unlesg you dld so within six moh%hé; 1sn't that right?

JUDGE CLARK: I think so.

MR, LEMARH: 1 thought one of the effects of the
amendment was to bring fraud into ehses that you could act
on within =i% months.

DEAN MORGANH That ig right.

MR, LEMANN: HNow I understand the purpose is to hake
1% mor» than six:maﬁthﬁ. I am a 11ttle confused whether 1t
is a'liberalizingﬁ@r a limiting ameﬁdﬁentt I thought at
First it was 1ibarélizing. '

JUDGE Déﬁigs 1% brings freud under tie RBules but
11mits it %o sixpﬁéntha. Afterwards, you have To bring an

independent sult.
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MR, DODGE: Ye don't affect the independent sult,

Ldo we, in any way?

DEAY MORGAN: HNo.

JUDGT CLARK: I think it does both. It makes clear
thaet the romedy is here. It limlits this remedy %o the other
ecases, snd why not? I mean, why isn't 4t the logleal thing¥
It 1c the same and shouldn't A% be freated the camei It
elarifies and limits.

| MR, DODGE: This does not exclude the bill of review,

JUDGE CLARK: Ne. |

THY. CHAIRMAN:G ALl in favor of that amendment say
"aye," opposed. It is agreed to.

Anything more on Rule 607

JUDGE CLARK: Let me just ask this in passing. OfF
eourse, H1ll v, Hawes, that District of Columbla case, whlle
it does particularly cone under‘the aetion of the clerk, may
suggest this point, and perhaps you ought to think of it a

morent here. A& court held that a party could not move under

this because it wasn't hie mictake, and in a way I don't know

but that it is a 1ittle too bad that 60(b) didn't apply to that
situation. I an not wholly sure, but I throw 1t out. What do
you think about that? Here the wording ic¢ that he can only
move for hie own misteke and not the mistake of the clerk,
DEAN MORGAN: Why don't you just strike out "his"?¥
THE CHAIRMAN: Do you want a clause in here that the
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© Judemont be vacatead bogause the olerk didn't notify the party

.that 1t had been entered?

JUNaT CLARY: I don't xnow that I would want %o say
finally, but, yes, I think 1% should be thought of af leasat.
You see, there the Diatriet Court did try to ast, and the
Appellaste Court held 1%t had no power to act. If the court gets
aympathetle and thinka 1t is inadvertent, and so on, there
1s¢ something to be sald for its having the power, len't there?

\ HR. EAMMOND: Badn't certiorari been granted in the
HALY v. Mewes casel

JUDGE CLARK: Yee, A

THE OHAIRMAN: I have an iden we had batter let that
rest until the dsecision ecomes down. It won't be until fall,
willl 1t%

JUDGT CLARK:  Isn't 1% goling to be grgusd?

MR, HAMMOND: T don't know. I can cheek 1%t very
ancily. |

JUNGE GYARK: What do you think of tha3s?

SENATOR PEPPER:  That doesn't open the door too
wide and 1t woulan't sppesr to me to be an unreasonable
limitation, Afté?,all, the guentlon is nét whather 1t was,
but whether there has been such misteke, and =o Porth, as
zhould move the court to act.

JUDGE. DORIES: I move that tha word "his! be

atrickon oub.
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PROFESSOR MOORE: I don't beliave that would gulte

. do. He was not complaining that the Judgment was really taken

againgt him through mistake, and so on. Hs was complalning
that he didn't get notiee of the judgment, snd hence dicn't
have before him the faet that he must take an appeal wituln,
under the District Court's time, thirty daye,

SEHATOR PEPPER: I waen't thinking of a particular
ease. 1 was just thinking apart frow any question of mistake
byxﬁhe clerk or oversight by the c¢lerk, of the general proposl-
tion tﬁat 19 there 12 to be a corrective Jurisdletion in the
court on the ground of mistake, inadvertence, surprise or
excufable'néglect, there is no rsason for 1im1$ing those .
categories to where it was the mletane of the party. Elther
it ie a mistake whlch the court ought to take cognizance of or
ought not, but the dividing line 1s not whether 1t was the
party's mistake, but whether under the clrcumstences there
was such mistake as the dourt thinke calls for equitable relief.

© pHp CHATRHMAN: Well, Mr. Hoore's point is that that
wouldn't quite f£it the cases of fallure to hear about a Judg-
ment =0 you could appeal. _

DEAN MORGAN: That might very well be.

THE CHAIRMAN: Beoause this rule relates that the
entry was had and the Jjudgment was taken through mistake. In
faet, there was no mistake about ihat at all. The ﬁiatﬁke

came in, not after the entry, in not giving him notice of 1%,
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and ne thinks the language of the rule isn't improved by

“etriklng out "his" and leaving it mistake of the olark. The

clerk didn't make any mistake under this rule 1in regard to the
taking of the Judgment. Judgment was properly entered without
nistake, -

SENATOR PEPPER: As to that, I should think that
the change, 1T any, should be maéé in {a), not (b). I was
mersly trying to relleve (b) of what seemed to me to be an
unreésenaﬁly narrow restrioction; but if the question is what
clerical mistakes should be relieved agalnet, that ought to be
an amnandment to {(a), oughtn't 1%%

JUDGE DONWORTH: I think Senator Pepper's suggestion
1¢ well taken, that independently of that sult, o the "his"
ehouldn't be in here,

SEHATOR PEPPERY That is all I meant.

JUﬁGE'Qﬁglgs I agrec with that,

SENATOR PEPPERI I think we ought to deal with the

questlon of clerlcal mistakes, 17 we deal with it, under (a).

Wouldn't that be so, Mr. Moore? Couldn't that be dealt withi
_ ’

_ PROFESEOR MOORE:  Senator, I agree with you that
“his' ought to be taken out.
SUNATOR PEPPER: Yes.
PROPEGSOR MOORE: I am inclined to think if yon
want to cover Hill v. Hawes, you ought to do 1tznﬂé?féd(b)*and
not 60(a). | |
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SENATOR PEPPER: How could we do 1t under (p)7

PROPESSOR MOORE: The vreason 1t shouldn't be done iag§{
&0{r) iz the theory that those were nerely clerlenl mlstekes |
1n»the Judgnent order and that those can be corrected at any
ziﬁe, and I should think you would want a %tine limitsatlion such
as you have in {(b), that bepauge of the mistake--sure, it is &

olerical mistake--of the olerk in sending the notice, that

the court cen vacate the Judgment, allow a new one 10 be

éntered, and then that would give the party adequate notice and

time to take an appeal.

Ye can cover that in 60(b) if you want to cover 1t
there, but I don't think 1t ought to be covered in 60(a).

| AENATOR PEPPER: Very good. All I meant was that

there are two quastlona. 7

PROVESZOR MOORES Yes.

amNATOR PEPPERS One ls the limitation by the
personal pronoun *hie" on the general Jurisdictlon to act in
ences of fraud end mistake. Then there ls the second question,
end dletinot from 1t, as to what ought to be done to cover the
case of negleoct by the olerk. It is all right with ne, 1 1t
15 needed, 1f 1% is done in (e). All I meant was to take

one step at a time, and i thought Judge Doblé's motlon that we

atrike out "his" was & good one. I understand you would agree

to that,.

PHE GHATRMAN: In order to focus my mlnd on what
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the effect of striking cut "his" would be, would you giV@ me
en iliustration of & case where the party sgsinst vhom the
Judgnent wan entered didn't make eny mistake, wesn't taken by
sursrise, but somebody elee made & mistake? Just 1llustrate
1t. | | |

SONATOR PEPPER: I had the ides that it might easily
be the mistake of & notary, that 1t might easily be the mistake
of 2 clerk of the lawyer of the party, somebody who would be
exclﬁéeﬁ by the narrow use of the word "his" but whose mistske
wan Jaaﬁtas material and ealled Just as nmuch for supervisory
Jurisdiotion as 1if the man himself had done it. That 1s 511 I
masnt. | |

THE CHAIRMAN: I know, but I couldn'’t visuallze just
what kind of situation that would be. Of course, "his® includes
his lswyer, His 1éwyer is himself, his agent.

SENATOR PEFPER! I wouldn't be sure of that. Where
1t is takgn»&gainst him through his_miﬁtake~~1 an not sure
that that means the mistake of somebody in his offlce or his
clerk or & notary publle.

THE CHAIRMAN: This rule 1s practically a re-write
of a good many practlce rules on this subjJect. Do they contaln
the word "his"?

DEAN MORGAN: I don™t think so. I think the ordinary

code provision doesn't contain "his."
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PROVEAIOR HOORE: This was taken almosy verbatim from

* the Oslifornia Code as & result of Judge Olney's suggestion.

t
I wouldn t be surprised but that it is a verbatin copy from

California.

¥R, DODGTE:  If we teke out the word "his," would
that enable the party in Hill v. Hawes to get rellsf?

THE CHAIRMAN: MNo, beecause the eniry wasn't made by
mistake,
- MR, DODGE: HILl v, Hawes suggested to the Ghief
Juﬁzieé a serious defest in our Bules, |

THE CHATRMAN: That is another problem we take up.

MR, DODGR:  We come to that later, do wed

PHY CHATRMAN: Ve take that up second. The Senator
made the point that this word "his" 1z a separate proposition.

APNATOR PEPPER: I don't think 1t is worth spending
time on.

NEAN MORGAN: Ag I remember the code provision, 1t
doesn't have "his" in it.

'MHE OHAIRMAN: I just wanted to be sure that 1 knew
the pleture of the omse where the man himself against whom the
Judgmant was entered, or hls lawyer, hadn't made any migéake
and he wasn't surprised. What other kind of mistake by some-
body else ought he to be allowed to rely on?

IEAN PORGAN:T  Suppose it were a mistake by the

E

clerk, other than Jjust ¢lerleal?
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PROFTAAOR HOCRESY  The entry of Judgment unday

- RBula 58 when perhaps he shouldn't have entered it. Wouldn't

that arlsel?

THE CHAIRVAN: That 1z an unauthorized entry. AL
ha would have to do L8 go tc ths Judge and*say, *indar the
rules this thing ought naver to have baen entered," and got it
vacated on that ground.

JUDCE DONWORTH: A nmistake in the ldentity of the
peféon aerved with srocess, .Théra mey be 2 report of g.ﬂeputy
marshal, and so forth.

7 CHAIRMAN: I don't objeet bo it. I Just wanted

“To understand it.

Well, the motlon is to strike out the word “nish
in Rule-60(b) before the word “misteke," first sentencs, All

in favor of the notlon say "aye.!

That 1= agreed to.

How, the seocond §?staiﬂiﬂn is whether we can put a
clause in hera whieh allowsz the vacation of s Judgment by
the court if, afterrthe entry, the clerk has falled to glve
the party notice of the Taet.

JUBOE CLARK: Xn-order-ngﬁ to be done on the ground
of lack of notlce, I don't krow whether I would supprest 1t or
not. I feel we might w&nt‘ﬁé see what happens in H111 v,
Hawes, but the way to do 4t would really be that way; shat 1s,
add to mistaks, iﬂaﬁverténea,-&nﬂ a0 on, "or through lack of

notice of the procesding taken against him,”
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THID CHAIRMAN:  You would have to put = separate clause

Jin here beecause this ruls len't worded here, really, to ths

nather of takinglﬁh% entry of the Judgment, It 4s to the
rendering of 1t, not %o what happens altorwards.

JUDGE CLARK: 1 think, particularly as we have narked
fraud as {a), it wouldn't be wize now probably to make a new
Ho. 3%; but shouldn't our approach to 1t be, not saﬁhing aside
of the Judgment, and so on, but that he can sct bacause ke has
faiieﬁ to have the appropriate notice? |

THE CHAIRMANGY  The only thing that would help him on
the right of an appeal would be to. vacats the Judgment.

MR, LEMANN: Ordinarily, 1s this so important? 1 got
the imp?@ssian_that‘tha trouble in the Distriet of Columbia. was
begause thgy'had’suah a short serlod for sppeal, Is 1% cus-
tomary throughout the country %o provide that the olerk's
fellure Yo glve notlee of enbryiof Judgment should exbtend the
tims Tor sppeal? I am aceustoned to the idea that I have %o
find out what hés happensd Ec:my éaass‘and find out 1 there
hag been & Jjudgment. Our eierk ign't even required to tell nme.
I have to Xeep §Qsted.

JURGE DONWORTH: That isn't quite the guestlon,
Honte. It 1s not a question of extendling the righﬁrof appaal,
It iz the power of the court to vacate the Judgment so that he
can enter a new j&égmen%{‘

WP, LEMARN:  You mean thers ls & Juldgment agalnst me.
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I don't know 1t. Twenty doys 1s the %ime allowed for appeal
in the Distriet of 6glﬁébia by rule. I don't find out about
the 3ﬁﬁgment until thirty days; then whet do I do¥ I ask the
court to vaeaté the Judgnent? That comes slwost %o the sanme
thing ss extending the time for appenl. f

Ty CHATRMAM: It 1s Just whipping the devil around
the astump. ’

KR, LEMANN: It le glving me more time boceuse 1 ocen

go to the court any time I find out. That might be slx

men%hs, or conceivably longer. Then I would get the judgment
vacated and the case would be tried over, i suppose, and the
whole thing would begin over. 1% ls a stertling suggsstion to
me. Maybe that is nrovinclellism.

THY OHAIRMAN: If we did that, we would have to do
eameﬁhiﬁg more than provide for posteoard notige by mall, be-
cause all & Fellow would have fo do when he wvanted to take
an appeal after the time had explred would be to go to the

court ond say, "Well, the olerk may have malled the thing

but I aidn't get 1t," and we would have to amend the other

provisions naking 1t compulsory on the party in whose favor

the Judgment was rendered to serve s notice of the entry within

the time for appeal, end file proof of 1%, %o button the thing

up . | {
I heve & feeling that what we would be doing, really,

iz somcthing that the F&dﬁral Statutes don't allow, and never
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nave allowed; that 18, to extend the time of appeal Lf you
haven't & notiecs, 1instead of saying, “j§ou can vagate the
Judgment hecause you haven't got notlce and immedﬁately enter

a new one, whloh 1s egquivalent %o saying that the time for
a§?eé1 shan't commence to run until youfhave a notiece. 1%
doesn't seem to me to be real %o 8ay shat you ars doing snything
slze but extending the time for appeal by that process.

! ¥R, LTMANN: Did you rafer Lo natieﬁ by the adverse
party? My impregsion was that the only party-reguired to
give notloe of judgnent was the clerk. Is that correct?

THE CHAIRMAN: The present rule provides thabt the
party in whose favor the Judgment le entored may serve the
notlee of the entry, bubt he 1sn't obliged to. The clerk 1s
bound to mall to the lawyer the notlce of the entry, and if
we are going Lo glve hin a right to set aslde the jué&mant
so thet & new one can be 9n?9red and really grant hlm an
additional tinme to appeal pbecause he hasn't the notice, we
would have to have something & lot more formal than & nere
mailed notlee by the clerk. |

¥R, LFHANN: One way you might do it 1s %o reguirs
the fellow who got the judgment actually to make the service
for the tern of the judgment.

THT CHATRUAN: And pmvme chat 1f he doesn't do 1,
the other party, 1f he suffers any loss, will have a right

to have the Judgment vecated.
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MR, LEMANN: No, just say it delays the time--the

‘judgment shall not be final until tha® happens, 1f you want

so to handls it. Say if I get a judgment against you and I
want to start the dayse of appeal to run, I must serve you with
a copy of ths Judgment. - z

~ YHE CHAIRMAN: ¥y notion 1= that this case is pend-
ing béfare the Supreme Court and they were conslderably
arbuga&, agz you knawﬁ the Chief Justice was. He sort of over-
leakéa @h@ faet that 1t was a statute that made the time run
from the entry and not from notice, and our Rules weren't to
blame for 1t. |

We will defer 3t until fall, sven 1f the declslon
1sn't handed down until fall. We will bave s chance to take a
second look at this after we have heard what they have had to
cay about it, a2nd time to incorporate 1t in our report.

MR, LEMANN: I think that would be wige, and I think
we ought to read the briefs in the case meanwhile, if they are
avallable,

JUBGY DOBIY: I move that we postpone this until
we hear something frmm thls case.

_ THY CHAINMAN: If there any abjecﬁien to that?
Then we will postpone 1t. '

BENATOR ?E?Pﬁﬁ: Did that go up on certiorari, Mr.

Chairman?

THY CHAIRMAN: Yes, and 1t has been granted, but I
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doubt iFf thn case has been argued.

JUDGE CLARE: - It was put on tﬁe summary docket,

MR, BAMMOND: I can find out by going over %o the
clerk's office.

THE CHAIRMAN: Do 1t sometime during the day. I
don't Xnow that 1t ig important, anyway. &if the decleion
comes bhack next Honday, then we can deal with 1t sériier than
next fall. %Yhat is all that means.

- 1. LEMANNG The curlous thing to me 12, as I recall
it, whﬁﬁ I got your letter, I looked this up and‘fnuné that
this 20-day limlt for appeal is provided by rule of the CGourt
of Appesals of the Meatriet of Columbis, whereas everywhere
elae the time for appeal is provided by statute end 1t is 90
days. I Just wondsred why 1t was that there was & special
sltuation in the Distrioct of CUolumbisa.

THE CHAIRMANG That 1s becsuse the Aot of Congrssas
regulating the practice of the Pistriet here provided that 1t
be fixed by rule, I suppose, and they have since ehanged the
rule, I understand, and made it 30, instead of 20.

M. LUMANH: That ls right,

MR, ﬁgﬁmﬁﬁﬁz I don't know.

HH. LEMANH: That 1s what ﬁhﬁy.have done; they have
changed 1t to 30, but even at 30 you have Just exactly one-
third of the time in the Distriet to appeal that you have

anywhers else in the country, which ssems very strange to ne
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in the Pederal Oourts.
THT GUATRMAN: There are lote of cases under the
Paderal Otatutes that you have to appeal 1n 30 days.
¥R, LEMANN: I am speaking of the ordlnary private
11tigation. In ordinary private 11itigation, everybody else,
as I understand the Federal Court, has 90 days, but 1f you
are in the blgériat of Columbia you have only 30 days today.
‘ STHATOR PEPPER: You have no vote here, whioh mekes
quiée a difference.
| JUDGE DONWORTH: I wonder if anyone has looked up
the statute, the Aet of Congress which chenged the nane of the
sourt in thils Distriect to the Circuit Court of Appeals, émd
whether that didn't make éyplicable the three monthe' clause
allowed for appeels Yo the Gircait_caurﬁ af Appeale.
M CHAIMMANG Fvidently not, nbecause the scourt
did have a 20-dey rule and now they have a BO; I should
ascume they knew whether they had authority to do that or not.
‘ JUDGE DOBIF: You are talking about the Distriet of
Columbiat |
JUDGE DONWORTH: I am talking about the faot that
the court 1s now the United States Cireult Court of Appeals.
JUDGE DOBIR: Not so designated.
JUDGE DONWORTH: I thought there was an Aet of

Congress so designeting 1t.
JUDGE DOBIE: Court of Appeals for the District of
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Columblal

MR, HAMUOHD: They heve changed the name by an
g6t but they 4idn't do anything else but ehange the name.
That 1s ny recolleagtion.

JUDGE OLARK; I think that is true. 135 is not
the Clrcult Court of Appeals but the United Btates Court of
Appeale for the Dlatrict of Columbla.

‘ THIT QHAIRMAN:G We have no matter before us. It ls
agrééd, then, that we lay thls guestlon over of trying to
deal with that losgs of right of appeal through fallure to
hear sbout the judgment untll we hear from the pending oase
before the Supreme Court,

‘ We will pass on to Rule 61% Anything in that?

JUDGE CLARK: On 61, there is nothing for change. In
those comments that I put in, we expressed a little regret
thet the courts seemed to be oiting the statute. They are
e¢iting the old statute rather than the rule, and the Inter-
pretation of the 0ld statute was limlted.

DEAN MORGAN: Your colleaguesdid that.

JUDGE CLARK: Yes, and also the Bupreme Gourt
in Palmer v. Hoffman. They rslied on the statute, not on the
rule, The aftatite, you may remember, was rather narrowly
oonstrued in the MceCandless case.

THE CHAIRMANG You mean they are giving the same

interpretation to our rule that they formerly gave to the
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atatute, That 18 nore accurate.
| JUDGE CLARK: HNo, no, the other way around was more
aceurste. They are actually relying on the statute and they
clts the statute and forget the rule.
THY CHAIRMAN: How can you fix that up by an amend-
ment? :
JUDGE CLARK: I didn't suggest we could.
THE CHAIRMAN:G We wlll pass that. _
JUDGE CLARK: T dld say 1t might be a good thing

1f we got the statute out of the Judiclal CGode. That ls really

what ought to happen, as 1t does in Wisconsin, Arizona, and
80 on. They take this superfluous materlal out of the
statutes when they get through with 1t.

THE CHAIRMAN: We wlll put it out but the fellows
who print the Code haven't dropped 1t.

JUDGE DOBIE: It has been very liberally construed
in tha Fourth Gircult.

TR QUAIRMANG We are down to 62, Stay of Proceedings
to Enforce a Judgment,

JUDGE CLARK: The only questlion there 1s one that ls
brought up by the Department of Justice and by Mr. Berge, the
Assistant Attorney General. He has run into trouble in
denaturalization proceedlings where, after Judgment, he would
gat o ﬁuyarsadaas‘bond and 1t would halé up the matter. He

brings up the guestion of internment of some of these fellows,.




whether that 1a to be held up by the filing of a-sﬁpergede&s
bond., I belisve that Judge O%is there came to the rescue of

the Governnent and held that even though the statute in form
seemed mandatory, it couldn't be gsuspended, but in the

Saventh Cireuit (look at the footnote on 171}, the eourt ordered

the release of the defendant on bhond.

Now, 1t 1s & problem and I sympathlize with the

ab

- Department, but in the first place, by the time these Rules

\take effeet, whieh would be in the spring of 1945, I think his
trﬁublea will be either greater or less. 1 don't know whether
there ie anything we can do much with, but there 1t is and
1t ig ®» serious question for hilm.

OO CHAIRMAN: T haven't guite grasped the idea. If
you allow a man against whom Judgnment for money has been
rendered to be supsrseded, and-tge poor fellow has hils

citizenship %o proteet, and the lower court Judgment entersd

cancels hls eitizenship, the Department, ss I understand it,-

wants that cancellatlon to go into effect, notwlthstanding

the man hasn't had time to fake an appeal and have the Judg-
nent reviewed., Is that what we are aftert

JUDGE CLARK: VYhat they really want to do iz %o

intern him; get him denaturallzed eand get him interned durlng =
the war, as dangerous.
THE CHAIRMAN: Deprive hinm of the right of appeal

and intern him until his citizenship is restored, untll an
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appesl, That 18 the gist of it.

JULGE DOBIE:; M., Berge says he doubts the advisabili-
ty of 1%, and possibly the best thing to éé is %o propose an
amendmnent $0 the Al;ﬁﬁ Ast or U, B, Uode. I nove e §§§§ it..

MR, HAMHONDY Yes, I talked to & representative of
Efw-ESWQ%*E officee, and they are %ll_ag?saﬁ on that. They have
te amend the Alien Inemy ﬁai if they %éét t¢ do anything,

JULGE CLARK: ALl right, that s all on that.

THE ONAIRMAN: Anend 1% s0 they can incopporate

the ?%QViaiég that they can intern a olitlizen against whom a
ault 18 pending o cancel his oltizenship?

Well, we will pass on to 673,

JULGE CLARK: On 63, ve have nothing. It seems to
ke working 211 right. we rofer %o some cases there, bub 1
think there is nothing thers,

THE CHAIRMAN: Anything under 647

JUDUE GLARK: ©On 6U4%, the first comment is on the
summary aviction matber. I understand, Mr. Hammond, we don's
need to worry shout that., What do you think?

M. HAMMORD: 1 think we have covered that very
tﬁﬁ?ﬁaghzy now, sspsoially by the amendment to the SRR ACY
Judgment rule. The plalntiff oan file that at any time. I
gomes alearly within i%, I think X talked with Mr. Holtzoff
about it. You remember that day I was in yowr office,

MR, HOLTZOPF: Yes,
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MR, HAMMOMI: And you ecalled up somsbody in the Lands

Division and Iipointéd out to them the faet that they could

uge our asumnary Judgment rule far the purpose of getting
the cummary evigtion, and it Just didn't seem Lo have oceurred
to them, and they thaugﬁt it ﬁés algaod ldesn. '?ney 54111 ob=-
Jeoted to the faet that a piaiﬁtiff couldn't £ile a motlon
for summery judgmen? untll the answer hed been flled, but
nd#‘we have ch&ngéd that rule, ¥r. Holtzof{, and plaintiff can
file a motlion for summary Judgment st any tims.

HR. HOLTZOFF: It eeems to me this problem will be
golved by a motion for summary Judgment.

THIE CHAIRMAN: All right. Has the Reporter, then,
anything to suggest on 647

JUDGE CLARK: I did suppest that we conslder drawling
uniforﬁ rules Tor attachment, and =zo on. I think that is
something we ought to consider. I doubt if we are golng to do
1t now, but it has been considered a defect in the Rules that
we do not have conformity hare on these véry important
matters. The only thing would be whether sometime we want
to consider whether you didn't want a draft presented %o you,
but we haven't presented any draft now. |
| THT CHAIRMAN: There 1s nothing ws can do about 1t
now, |

MR. DODGE: The question has arisen in Massachuzetts

whether you ocan meke an attachment in a sult that would have
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besn & sult in equity under an old practice, there being no

attachment in an ordinary sult of equity under ths rule of the

state. How 1s that left by this?

| JUDGE CLATK: I don't know., I should think probably
you could not% under our rule. ¥Ye say it 1s under the law of
the =tate, and if the iaw of the state says that we have to con-
gider whether thls was in the nature of an equity soction, snd
17 1% wae, I guess there would be no sttachment.

PROFESSOR SUNDEBLAND:  YWouldn't you run into ths
question of substentive law there, selzing nroperty?

JUNGE CL#HK: I don't know.

PRG?E%SQ% SUNDERLAND: If yéu crovide rulass for tncs@
thing:, you would run up against that duestion of &rie
Railroad,

THL CHAIRMAN: The right to selze, yes. Wall, we
haven't anything before us on 1t. We shall go to 65,
Injunections, |

JﬁbGE CLARK: The rule, I think, on the whole seens
to bé doing all right., In Rule 65(c¢), the Department of
Justlee sugpests th&ﬁéthere oughit to be a prévisinn for
recovering against tha'aurety on an injunctian bond in its
form whlch now a?;earg as to the appeal form &n Rule 73(f)f
Thet 18 somewhat coaparable to the question we were disoussling
a little while ago as to ball bonds. I don't see why that

couldn't be done, and we put in a provision at the foot of
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pege 176 for the addiﬁian‘of a paragraph to 65(e) doing that,

THE CHAIRMAN: That readst "The person glving the
seourity thereby submits himself to the Jurisdiction of the
court and irrevocably appoints the 6lerk of the court as his
agent upon whom any papers affecting hisfliability on the
security may be served. Hie 11ability tay be served on the
elerk of the eourt who shall forthwith mall coples to the person
glving the socurity if his sddress 1s known,*
T ¥R, TOLMAN; I move the adoption of that,

THE. CHAIRMAN: That is the same thing we have
on cost and dupersedeas bond, isn't 1%7

JUDUN CLARK: Yes,

THI GHAIRMAN: Is there any objection to that?

JULGE DOBIK: I move 1ts adoption,

JUDGE DONWORTH: I second the motion,

THE CHAIRMAN: If there is no objeotion, 1t 1s
agreed to.

| JUDGE CLARK: That is a2ll I have on Injunctions,

THE CHATIRMAN: We come to 66,

DEAN MORGAN: HNow Judge Donworth comes in,

JUDGE DONWORTH: T am a good loser, and I lose on
that. The only consolation I have 1s that the United States -
Distriet Court for the Western District of Washington made

& loesl ruyle.

JUDGE, CLARK: What is this? I don't know that you
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have lost, have you, Judge? What are you talking about?

DEAN MORGAN: You haven't lost yet. You always
postponed your stuff until we got to it.

THY, CHAIRMAN: You héVan‘t lost it,

JUDGE DONWORTH: The general rule here 1s that s
plaintiff may dlsmiss an action at any time of his own motion
if the defendant has not answered. My point 1s that if there
has been & recelver appointed, it is sbsurd to let a plaintiff
dieﬁiss that sult and disarm the court from its control over
the pro%arty merely because there has been a delay in the fil-
ing of an answer. The Distriot Judges for Washington sald
they wouldn't by any means permit a suilt to be dismilssed where
they had an officer in chargs without their being consulted,

JUDGE CLARK: Well, Judge Donworth, I dldn't
realize that we were so close intellectually, although I al-
waye assuned we were, -Why isn't that oontained in the foot of
179 in connsction with our other suggestions?

DEAN HORGAN: 179, you mean?

JUDGE CLARK: Yes, We make a general suggestion
covering the matter of the proper regelver to sue, the sugges-
tlon that the Zupreme Court did not put into effect when we made
those two emendments, one as to the Longshoremen's, which was
acecepted, and anothar as to epplying the Rules here.- Then 1t
alzo contalns your suggeation.

JUDGE DONWSRTH: 1 am very gi&d to hear 1it.
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THE CHATRMAN: You never loat Lt befois the

Committes, The Commlttee approved 1t and it went to the

Suprems GCourt and the Court threw it out, and I slways thought
they threw 1% out, not beoauss they oblected to the anendment,
but because they wanted at that time to confine themselves to
the matter of extending'ﬁhﬁ gocope and not amending the Rules,
So they adopted our Longshoresmen's rule which included those
cases in the secope, but theay relsoted what sesmed to them g
réthar mninor amendmant to the Bules a&s they stood. They were
standing pretty tight on the propesition then that they didn't
want to be tinkering with the RBules so soon,

JUDGT DONWORTH: I can see the reason for that.,

THE CHAIRMAN: The fact that they rejeetéd it then
ig no reason for our putting it up agalin if they think 1% 1s
a meritorious smendment,

JUDGE DONWORTH:  The Wacehington Distriet rule s
that, "No action in which a receiver has been appointed shall
be dismissed by any party except by léave of court and on
auch notice %o other parties as the court may preseribe," Isg
that substantially what you hsove?

JUDGE CLARK: Yes. You sees the last part of our
underlined provicsion there, Ths provision in general 1s that
in all othsr respects except administration, and so on,"includ-
ing all appeals and alk matters of capaclity,"-~that expression

1s to cover this guegtlon that has troubled the eourts as %o
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which raceiver aneillary, and so on, should sue~-these Rules
are to govern,, "except that any actlon wherein such an
officar has héem appointed shell De dismicsed only by order of
the court.”

JUDGR DONWORTH:  That is satlisfactory to we. It
18 not quite the langusge of the other rule but it le all
right.

THE CHAIR%AQ# What do you mean by your proposed
smendment, by thie phrase whlch says, In all other respects,
1nclu&ing all apreale and all matters of capacity"¥

JUDGE GLARK: Thet is the diccussion under 17(b).

i CHAIRMAN: I haven't hﬁé time to read it thils
morning. Will you pleasc tell me what you mean by 1it?

JUDGE CLARK: In Bicknsell v. Lloyd-Smith, the cours
neld that Hule 17(b) prevailed over Rule 66 with respect
to sult in Ffedersl court by a state receiver, and that neant--
now, let's see, which reeéiver did that mean sasd?

PROFESSOR MOORE: The state receiver was culng, and
under New York law he would have capacity to sue. The federal
court held that he had capsclty to sug in the federal court.
Then in Kelley v. Queeney, 1t was a cage of whether a federal
recaiver appointgé in anpther feéeral court had ecapnolty to
sue in the Western District of New York, and the court held
that he did not, that 66 prevalled.

THY GHAIRMAN: ‘There is s confliet between clreulls,
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then,

| FROFESSOR MOORE: No, sir., The first cese, the
Bleknell case, is a %scond Circult cese, but there the court
dilscusses only tha_capacity of a state recelver to sue in &
federal court. The second case dealt with ‘the cepacity of a
federal recelver to sue in a federal court.

JUDGE CLARK:  Without ancillary appointment; so that
they are a 1llttle different situations although the ldea 1s
a good deal the gsme, | |

THE CHAIRMAN: Is 1t sufficient that you just use
the word "eapacity" without seaying "eapaclity to sue"? Ia that
good? |

DEAN MORGAN: Yes, I think you ought to have that,
"to sue or be sued.”

MR, TOLMAN: I didn't know what 1t meant.

THE CHATRMAN: That is my 1ldea--capacity to sue., I
understand that, but I wae wondering whether it is good,
whethsr you want to put those words in, or whether it iz enough
just to say “dap&eity.”

DEAN MORGAN: "GCapacity to sue or be sued.®

PROFESSOR MOORE: "Capscity to sue or be sued." That
is what 15 in our minds; ‘

THE CHAIRMAN: I think most lawyers would understand
it hetter that way. __

DEAN MORGAN: Yes, I think eo.
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THE CHAIRMAN: “Cepacity %o sue or be sued.”

MB. DODBE:  Does that free the Torelpn rgcslver under.
Rule 17{v)?

JUBCGE GLARK: That 1s the intent, yes.

MR. DODGE: That provides, “Iﬁ all othor cases
caprclty to sue . . . shall be determined by the law of thse
state in which the district court is held,"

JUDGE DONWORTH:; What rule is that?

| Wi, DODGEY 17(b) is %the one that Judge Hand thought
was inconsistent. with Rule 66.

PROFESSOR MOORE:  This change in 66 would deal only

with capacity of a federal recelver to sue or be sued in the

fadoral ecourt, as I would understand 1t.

JUDGE DOBIE: You don't try to touch the state ra-
s@iﬁer in any way, do you?

PROFESS0R MOORE:  17(b) governs thet, If he has
gapacity to sue under staté law, then he would have.

JUDGE DOBIET  Without any sppointment or any anclllary?

.~ PROFES:0R MOORE: Yes, sir. |

JUDGE DOWWORTH: He would have to show ﬁivér@iﬁy of
aitizenship or some other federal ground, would he not?

PROFESS0R MOORB: That 1s correct.

THE CHAIRMAN: Thig proposal also relneorporates
Judge Donworth's point, puts 1t back up to she Bupreme Court

anothor time.
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Are you ready to vote on it?

MR, DODGE: 1 would like to be a 1little clearer about
1t. How far i1s this proposed %o go? In the federal court in
the Southern District of New York, you want to let what re-
celver sue what asnclllary appointment?

FROFESSOR MOOREY Any federal regelver can sua.

MR. DODGE: Appointed anywhere in the country?

PROFEBSOR HOOHRE: Any federal recelver, yes.

HR, DODGE: How does 17(b) do it%

- PROFESZ0R HOORE: weiz, 17({b) was held not to prevaill
over 66, and to affeet the capacity of a federal receliver to
sue, Whethey or not'a state recelver would have capaclty %o
sue in & federal court would be determined by the state law.
Since he has capacity to sue in New York, he would have capaclty
to sue In the federal courts of New York.

MR, DODEE: You refer the capaclty to sus to these
Rules. Nothing in fhesa ﬁuleg_deals with i1t except 17(b).

THE CHAIRMAN: We are dealing in this amendment
wholly with federal recelivers because 1% 1s an zction in the
federal court in whlch the recelver has been appointed that
we are talking about. Isn't that so? ‘

MR, DODGE: Hag the practice heretofore followed
by the courts of the United Stétes recognized the right of a
forslgn federal receliver to sue?

PROFESS0R MOORE: Ho, sir.
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YR, DODGE: Then you coms back to 17(b) as the only

~part of our Rules that would be applicable.

JUDGE DONWORTH: Isnit there a federal statute
that says that the appointment of a regelver in a District
makes a good qualification for the receiverfthrougnnut that
circult?

JUDGE DOBIE: I think 1t gives him jurisdiction
over cropertye. _

: MR. LEMANN: For that circuit. That was railroad
reeaive%shlps particularly. That was confined, I think, to
the cireult and has relativel& 1imited4app}1cat10n; On page
179'tne Reporter eités a case which followed Judge Hand's
case, and he has distingulshed Judge Hanﬁis cage and‘ﬁeld that
s federal receiver could not sue without-an anclllary appoint-
ment. Judge Hand's case was a state recelver sulng in a
federal court?

PROFESS0R MOORE: Yes, sir.

MR, LEMANH: And he has had no trouble. He has
said, "Notwithstanding Judge ﬁand had no trouble, somebody else
might have some trouble, so we had better make this plailn
that Judge Hand was right." Am I right in understanding that
we wauldn?t change the later ¢ase which held that there must be
sn snclllary appolntment for a federal receiver? Mr. Dodge
pointa out that 17(b) wouldn't control that because that would

be & cngse of a federal recelver seeking to sue in another
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federsl district, and all 17{b) would cover would be a state

. recelver suing in a federal ocourt.

PROFESS0R MOORE: The federal recelver would have
capaclty to sue by the law of New York. Therefore, he would
have capaclty to sue in the fedaral court of New York, wouldn't
he? |

HR. DODGE: A forelgn federel recelver can sus in the
state courts of New York?

| MR. LEMANN: What was the basis of this deeislon on
43 Suppl that you c¢ite on page 179 distingulshing the Bicknell

case, by which of course that court would have been contralled

because that was a Hew York District CGourt and they would have

bern controlled by Judge Hand's opinion, and they sald that
a federal recelver could not sue in a federal court other than
that appointing him without en ancillary appointment?
PROFESSOR HOORE: The theory of the‘caurt-thers wa s
thet the former Tederal rule had always been that a Federal
recei#er did not have capaclty to sus in another federal émurt,
snd that we had continued that practice by Rule 66. Ve dealt
with that speclfic maﬁ%er by the general rule on federasl
recelvers., That is the way the court digtinguisheﬁ;
MR. LEMANN: What did they do with Judge Hand's
dééigicn? They say it atdn't apply beeause'he was dealing
wlth a state declsion. |

PROFESSOR HOORE:Y He speclficelly 'eft opsn the



119

1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY ln.c
Law Stenography @ Conventions ® General Reporting

540 No. Michigan Ave.
Chicago

National Press Bldg,
Washington

sroblem of the eapaclty of the Federal receiver,

DEAN MORGAN:  Won'y that now depend upon the state
law?

THE CHAIRMAH: Yes,

DEAN ﬁﬁgﬁﬁﬂz_ The law in the state in which the
eourt is =1tting?

PROFESSOR MOORES Yes,

DEAN MORGAN: That 1s what you want?

THE CHAIRMAN: Let me ask you a question, I under-
atend that the general rule has been heretofore that the rederal .
receiver eén't aue in any federal geurt except the one ia;whigh
he hns besn appointed, If he wants to go out of that Jurlis-
dletlion he has to get an ancillary appointment, That is the
old, the anclent rule, Now you come along, esnd as I understand
the lntended effect of yo#r amendment, you mean to provide,
not that all receivers would sue in federal courts in. all
Jurié&ictiens, but that that 1s permitted to a federal recelver
to sue in another federa) court only where the state law in
that pasrticular other federal court would permit him Lo sue
in 2 state court, ?haf 1s your purpose, If you are going
to allow a fedaral raceiver to sue in a federal court outalide
of the jurisdlietion appointed him, why chould we say he can
only do that where the particular state law would allow him to
bring an action in the state court? What is the reasoning back

of that? I we are golng to allow him to go into other
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Jurisdietions to sue without an anclllary appointment, why
should we restrict him? In cases whers thoe state law wouid
allow it, what 1w the resmson for restricting it that wayf

MR, DODGR:  Arsn't the astate statutes which allow a
Torelgn receiver to sue in thelr courts vérg few and very rarsi

PROFEESOR MOORE: I am sorry, I dldn't get the
question, |

| HR. DODOGE! Aren't the state statutes very rare
whféh allow 8 forsign receiver to sue in their courts without
anciliary arpelntment?

PROFRSBOR HMOORE: No, sir, there are quite a fewe-I
don't know whether in the majority of states or not, but there
are quite é few stated. |

MR. DODOES  If we want to allow forelgn recelvers
to sue, I think, as the Chalrman says, 1t would be very much
batter té say so explicitly and not leave 1t to the particular
statutes of the states of which there may be only a compara-
tively fewl

THE OHAIRMAN: I can't see any reason for letting
the state law mues 1t up. What do we cara?r This 1s federal
businesg--a federal recelver sulng in another federal court.
Why should we draw a lins of distinction between thosé gasesn
where they can do 1t in the state court and those where they
can't? I think we ought to say sither that they have to get

an snelllasry appaiﬁtment'tc sue in another federal court or




D58 -

2t that none of them have to get 1% in any shate,
Junor DORIE: I should égree with you a hundred

per cant; 1 think we chould say specifically he should bé able
. to sue without the necesaity of any ancillary appointment.
%g MR, DODGE: Say so expressly.
§§ JUDGE CLARK: I guess we cen change that epslly
) enough, can't wet There 1sn't any reason why we ean't do 1%,
ég ie there, That yéu see?
%é i PROFESSOR MOORE: I sgree with you, Hr. Chalrman,

The only roason we went this for, no farther, was that 1t

looked perfeotly silly to hold that the forasign federal recelver

could sue in a state court of New York but couldn't sue in a

fedaral court.
JUDGE DONWORTH: This 1s merely a doubt 1 an throwing

out. Would there be any trouble over the claim that ve are

sxtending the Jurisdletion of the court appointing the receiver--

The MASTER REPORTING COMPANY, Inc
Law Stenography @ Conventions ® General Reporting

which we cannot do--17 we allow that regeliver to act ipsc facto

§§ in another distriet?

gg THZ CHAIRMAN: That would go agalnst the améndment

® as 1t is becauss the state law can't extend the Jurisdiction
gg of the court eppointing the recelver, and yat we are reoogniz-
ég ing the fact that if there 1s & state law allowing a2 forelign

: federal receiver to sue¢ in the state -

JUDGE DOBIE (Interposing)t I don't belleve there 1s

any diffieculty about the polnt that Judge Donworth ralses. OF
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course, he has to show some basls for getting in, but if he can
show the requlsite jurisdictional faets, I think it would be
very sdvisable. It =eems to me pretty s1lly when a reeeiver
comes Into North Carolina appoilnted by a federal court in
another state and he can sue in North Osrolina because their
state lew permits 1t, and then he wants to bring exsctly the

same sult in Virginie and he can't sue there. That seems to

_me to be complieatad and bad.,

¥R. LFMARN: You would have to change 17(v},
wouldn't you?

DEAN MORGAN: HNo.

HRa LEMANN: It says, "In all other cages capaclty to
aue or be sued shall be determined by the law of the state in
which the distriot court ie held " Now, you would have to say
that was simply controlled by 66 as to receiverships, because
1f you adopted the provision that has been suggested, you would
be superseding the state law. You would have a federal
rogelver in North Carolilna permltted to sue in the federal
courts in Virginia, when ﬁnder the state law of}V1rginla,
perhaps, he wouldn't be able to do 1t.

JUDGE DOBIE: I agree with that.

MR. LEMANN: Therefore, there would be a confliet,
1t seoms %o me, between 66 as proposed and 17(b) whioh from a
draftsmanship stendpoint I think we ought to take care of.

THE CHAIRMAN: You can readily do thet in the
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earlier rule by siaply-gaying, "oxeept as provided in 17 ).
¥R, LEMANN: ‘That is right.
Jubor poBIF: I make that motion, 1f it is propel,
¥r. Chalrman.
V@HEQQKAIR§A§3 Are you satinfied that 1t s all
right for the federal courte . (o - adopt a rule that allows
any federsl receliver capacity to sue in any federsl aourt
around the United gtaﬁeé?d Wsuld there be any kick-back on that?
n \ wR, DODGE: WhHo has authority under his appointnent
to bring sulte,.
THE Gﬁ&IﬁﬁAﬁ: I don't suppose . we nned to say anything
cbout that. The Judge who appoints him kKnows whether he
ehoul@ pe nllowed to de it or not, I supposs.
wi, LEMANN: ©Of course, that wouldn't do away with
the 5ﬁcégnity of the ancillary qualificatlon, perhaps, vhere

he wonted to do some things besides bringing sult. Suppoee he

. wanted to come in and take charge of the property; he would

have to gualify there in the 3econd District.
| §UDG§ DOB IS i think 1t ought to bLe 1imited absolute-
1y to sults.
wn. DODOR: Capacity to sue.
JURGE DOBIE: Yes.
DEAR HORGAN: Or be susd.
¥R. LUMANH: The capacliy used %o be confined,

Judge Donworsh. A regeiver a§§gintgd in Loulslana couldn't
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take charge of property in Missiselppi in the roderal court.
nean MORGAN:  You couldn't do thate
JUnan SoNWORTHY T don't shink that is confined
to rallroads, though.
3R, LEMANN: I think not, but 1 think 1t was intended
primarily o écver thelr case. - :

THE CHAIRMAN: Now, the motlon ls--uwe won't try to

frame Lhe orovisions - 1s" Bule 66 sbout receivers the rule

that we are desling with herel?

JUDOE. DOBIT:  Yes, ,

HE CHAIRMAN: Yes., Instead of having the proposal
which the Reporter sets forth on page 179 of hls report
contaln a provision that expregsly glves rederal recelvers
capacity to sue 1in any fadersl districts, i goupled with
that will be an appropriste exception or reference will be
made to thes previous rule desling with capnclty of parties,
referring to Rule 66,80 as %o make them coordinated. s there
any further dtacuacion? If notb, all 4n favor of that proposal

ay "aye." GCarriled.

s

Juban DOBIZ: That le Rule 17(b)Y

THE CHATRMAN ¢ ‘338, %he sarlier rule.

JUDGE CLARK: This is Just gapaclty to sue, not to
be sued? |

THF. CHATIRMAR or, no, to sue or he sﬁgd;

DEAN HORGAN: Both.
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. DODGE:  To sue or be sued?

v, LEMANN: It ought %o work both woye.

DEAN MORGAM: That is another sroblem.

HR, DCDEE:  CGapaslty to be sued?

DEAN MORGAN:  Capaclity to be sued, yes.

JUDCE CLARK: Ve Just won't know, that 1s all,

‘ JUDGE DOBIEY I think it ought to extend to both,
gue or be sued.
H THE CHAIRMAN: Supposge '8 recelver taking a trip

to Hew York is the receiver appointed for the Californils
federal court; do we want t5 provide that you could get service
on that man in Hew York in a Tederal court sult and compel him .
to respond there? I was thinking of 1t in my discussion in
terms of eages where his ovn gourt wanted him %o go into another
state and briag a sult.

HRL. LEMANN: ‘Where he had to, to get the defendant,
to get service. |

THE CHAIRMAN: I am not so sure that we want to make
him subject %o sult in eny other district Jjust because he
happens %o be temporarlly there.

MR, LEMANN: I think you are right.

THE CHAIRMAN: I think it ought to be limlted, that
sur sxtenslon ought to be limlited to his capacity to sue.

JURGE BOBIE: I think you are right.

THE CHAIRMAN: I am afrald that there might be some
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questlon.

JUDGE DOBIE: Exsctly. ¥You are a recelver appointed

by the Dlstrict Court from HNew York snd you come down to the
Parm and Country CGlub at Sharlottesville toplay golf; I con't
think the marshal ought to rush out there snd serve you. 1
think I would limlt 1%t to capacity %o sue. |

THE CHAIRMAN: Capaclty to sue in anosher district
whers the court appointing him has authorlzed him to do 80.
Thé£¥will negative the ldes that anybody ean sue him there
without the permission of the appointing clerk.

MR, Lﬁ%ﬁﬁﬁ:. Buppose the state law sald 1% e¢ould be
done | |

JUDGE CLARK: That would then apply hers.

¥R, LEMANN: You would have to be careful in drafting
this to negative that. You have & general impllication of the
atate law in 17(b). You have to limit that.

PROFESSOR MOORE: Put an exeeptlon in 17(b) tc the
sffact that cvepaclty to gus or be sued in respect to a federal
racelver la governed by 66.

MR. LEMANN: You have to make 1t plain in 66 that
he cannot be sued; that he only caen sue. Otherwlse, somebody
will say you haven't covered it. |

THE CHATRMAN: I may not be very scientific in ny
point becsnuse "eapaclty to sue® and the right to bring

suit are different sorts of things, but I Just gagged at the
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1dea that we are doing anything that looked like sub Jecting
the forelign receliver to suit. »

JUDGE DONWORTH: I think you are right. I think there
1s a federal statute that says & receiver appointed by a federal
court may be sued in respect of hls doings-in the operation of
the graperty?éithaat the eénsent of the court'appcinting him,

but that hag nothing to do with the locus and I think you are

.entirely right about restrieting him, not enlarging the matter

bi“expressly giving the right to sue him.

THE CHAIRMANG We might fix it up by asaying he has
G&§écity to sue or be sued In any federsl court, but this shall
not be construed to enlarge the rightsngw fixed by law to sue
him. I think you will have to refer this to the Reporter
and have hin bring in another draft at our next neeting after
further-canﬁider&ticn. Don't you think so?

 JUDGE CLARK: ALl right.

JURGE DOBIES I think so.

PROFEBTOR SUNDERLAND: *"Capaclty to Dbe sued? ‘pute:
in a counterolsim against hinm.

THE CHAIRMAN: That is interesting. Certainly I
should think he would be allowed -~

JUDGT DOBIT (Interposing)t I think if he submits
himself to the jurisdietion of that court -

PROFESS0R SUNDFRLAND: If he has no capacity to be

sued, how could you file a countereclaim?
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THY, GHAIRNAN: You are right about that. I am not

"very sclentlifie about 1%, It may be that I am a2ll hay-wire

and that the mere ghatement of cacacity doeen't mean that you
have any right to sue.
| DEAN MORGAN:D - He might have a priﬁiiege against =zult.

THE CHAIRHMAN: It 1s the understanding that the
motion 1¢ that that matter shall be referred to the Reporter,
with the thought that 1f we can give him capaclty to sue
in aﬁy federal court outelide of its own Jurlsdletlon, it 1lsg
safer to do it, and we wiil come in with a draft to that
effeoct and a proper amendment wlll be;haﬁs to the §:eviﬂus rule
on capaclty.

DEAN VORGAN:  In other respscts, Mr. Chairman, wilth
that moGification, then, I would like to move the adoptlon of
the Heporter's recommendstion on page 179,

JUDOE DONWORTH: I second that motlon.

THE CHAIRMAN: That includes Judge Donworth's provi-
slon about voluntery ¢ismissal of recelvershlp ceses?

DEAN MORGAN: That 1s right.

THE GHAIRMANS A1l in favor say "aye," opposed.
Garried.

MR, Lﬁﬁﬁﬁﬂs Ought you now to put in some reference
in 41 poverning dismissal, the Tact that you cannot dlsmisgs
in a receivership case? '%Qmeoa% will say that 41 and 66

gontlict.
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nEAl MORGAN:  This says 1n other respects the Rules

. shall epply, except ~-

MR. LEMANH (Interposing): You have & 1initatlion on
the right to dismiss in 66 as anended.,

HRAN MORGAN: Ordinarlly this linmits the applleation
of the Rules generally %o r@cgivershi§.

THT CHAIRMAN: lMr, Lemann's ldea 1s that & lawyer
who doesn't happen to see 66 will read 41,and W1 is broad
angugh to allow the dismissal of & receivership sult, and then
he wants a cross reference from Hl %o 66.

MR, LEMANNG That ts right. Also, not only & lawyer
will overlook 1t but soneone will make arn argum@nt-th&t the
rules confliet with each other, that you have a broad statement
in 4l.

DEAN MORGAN: “hat have you got under Recelversi
Look at Recelvers and see what you have.

WR. LEMANN: 66 as amended says, "any sctlon whereln
such an officer has been aprointéd shall be dismissed cnly-bﬁ
order of the court," vhersas Dismissasl, in M1, contalng no
limitation.

DEAN MORGAM: Walt a moment: "The practice in the
sdministration of estates by receivers,” and'éo forth, "shall
be in accorisnce with the practice heretofore followed," and

eo forth. And then, "In éll-other respacts," and so on,

Wihese rules shall apply, except . . . N
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o E‘“}g?

Wi, LEMANH: I don't think I have made my point,
Bddy.

DEAN MOPGAN: I think you have ?srfeeﬁly'alearly
made your polnt. '

MR, LEMANN: "Then I don't understand your answer 1o
1%, |

DEAN MORGAN: Hy answer is that anybody who ls
dealling vith racéiverg will hmve to look at Rule 66 because
théé 1s the place where we deal with régelvers specificelly.
Are yeﬁ going o put an exceptlion in every rule that 1t doesn't
apply to mdéministration of the estates of recelvera? Thst |
1s what you would have to do aceorﬁlhg to your notion.

MR. LEMANN: I would turn to Dismlssals and
ses that 1t says, "sublect to ths previsioné.“

DEAN MORGAN: You would turn to other things, wouldn't
you, other rules? 7

MR, DODGE: 66 applies only to the practice in the
administration of estates, and does not é@ply to & preliminary
dismissal of receivership before there is any administration,
does 1t? o |

DEAN MORGAN: It deals with the whole scope of the
Rules with reference torreaeivers;

R, DQDGE§ I should think in Rule 41 there should
be an "except as proviéeé,in 66."

JUDEE DONWORTH: I put a note on U1l as to 66,
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THY CHATRMAN: The lawyers won't see that. The
motion is on »verything now provided in Ruls 66, that you
can't dismlss a recelvership sction wlthout an order of the
court; that the Reporter put 2 croses reference in Rule M1 to
meke 1t clear that the broad provisions sbout dismiesal in
Ly are'qualified in raceivefship ocnses by Rule 66. Are you
reedy Tor the queatlon? All in favor say “aye,“ opposed,
"ne." Thet' ie earried, and we will go %o lunch at one o'clock.

\ MR. TOLMAN: Gentlemen, last night Judge DonQQrth
snd I sent to the LandsDivislon suggeetions for amendments in
the draft, the mlmeographed draft which they had submitted to
us. ?hig morning I had 2 convereation with the head of the
Divizton 2nd he says that we will undoubtedly agrse upon all
the matters that we have submltted to them, but we will have
to have one more confersnce. In the medntime, since gerean't
get our final draft to you here, there hags heen a request
thet this mineographed draft be retained by those who dezire
1t, with the astatement that 1t 1s stlll subjeet to further
asmendment. They are here for anyone who wants then.

THE. CHAIRMAN: We have a minute before lunch and I
am goling to read a letter to the Attornsy General urging
sotion on this condemnation rule. I Just want to see whether
you think we are conmitting the Commlttee too far. It says:
"My dear Mr, Attorney Gensral:

"Your letter of the 15%th about rules in condemnation
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cases was recelved and presented to tho Advizory Comnmittee

» yesterday.

"It has been inposzsibl: for the Committes to take
up the mattor at tﬁis meeting. We are barely able to do
the work lalid out for us in connsetion witﬁ proposed amendments
to exlsting rules, but we would have been willlng, I am sure,
%o find a way to consider & condemnation rule, 1Y we had had
an opportunity to study a proposed draft. We ought to have
@ucé”a draft sufflclently in advance of & mecting so our
membﬁﬁé may study 1it.

"I understend our subcomnittee and your representa-
tives have nearly reached substantial agreement as to the
form of a draft %o be submitted to the whole committee., If
such # draft can be made rsady and distributed to our members
wlthin the next week or so, we will consider and reach a
eoncluslon about 1t at our next meeting which we expect to
hold in Juns.

"We all appreciate the urgency of the matter to the
Government and you may be sure we will do our utmost to
report the rule to the Supreme Court when 1t reconvenes in the
fall, snd I see no reason %o doubt that we willl succeed."

Thot gives us a chance, if we psss on this rule in
June, Tor instance, téﬁgén& it out %o the Bar during the
sumner sand to. report to the Court on 1% in the Fall. Do you

think I hnve gone too far in my promise?
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PROFISSOR SUNDERLAND! Does that imply we send the

. condemnation rule up alone?

THE CHAIRMAN: It doesn't say one thing or another
about 1t.

PROFESEOR SUNDERLAND: It gseems %0 commit us on
that rule when we aren't committed on that rule,

THE CHAIRMAN: I wouldn't care Af 1t did. I am not
80 BuUre that we are very anxious to have_the'ccndemnatiun
&n&yéur other rules go through at once, becauss 1T ﬁhey.dan'ﬁ
1ike the condemnation rule in Gongress, they may hold up
t'e other, snd it wouldn't hurt my feelings 1f we found that we
couldn't get our genersal amendnent s ready by Jsauary 1, but
the Depsrtment ls very sager to have this thing brought to a
focus on the condemnation. What 1s the harm 1T we adopt
the condemnstion rule, 1f that is satisfactory and the Court
says 1t 1s 0.K.; what barm 4f 1t does go up and let the
Department have a separate fighi“in Congress on 1t?

JUDGE DONWORTH: Does your letter, Mr, Chalrman,
imply that this cmndemn&tinn statute or rule will be aﬁgptad
by uzx without submission to the Bench and Bar of the country?

THE CHAIRMAN: It doesn’t say enything about that
one way or another. All I talked about ls reporting to the
Gourt in the fall, and 1 eald that deliberately with the ldea
that we would:'*“dend it out to the Bar of the country. 1

thought of saying to them, “We won't report 1t until ve have
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consulted the Bar but I Just thought there wasn't any need
for saying anything about it. We will Just go ahead and do 1t,

JUDGE DORWORTH: Al right.

THE GHAIRMAN: That Lo vhy I wanted to read 1t, %o
ses what you thought.

JUDGE DONWORTH: My view ic that the metter is of
national 1my0ftanee and that the lawyers of the country will
want to mee this before it gets beyond the stage of qmen&men%.

| PROFESSOR SUNDERLAND:  They won't interpret a letter

where we say we will submit 1%t to the Court in the fall,

as undersaling to submlt it 1In fina form to the Court with

our approval without having gone To ths Bar?

0 CHAIRMAN: Don't ask me. I read the letter to
you to see whether you inﬁargréted it in & way that les
ohjectioneble. , -

SENATOR PEPPER: It wae clear 0 me as you read it
that 1t wag notice to him that we couldn't aet on 1t now, but
1¥ he did certaln things within the next week or 8o, we would
aet on 1t in June, then we would submit it to the Bar, snd
that we hoped to be able to do something about it,

That 1s all 1 got out of it. |

PHE CUAIBRMAN: I didn't say anything about submitting
16 to the Bar. Thet 1s implied in the very fmct thai we are
not golng to put 1t up to the Court untll they meat in
Oatober. I daian't say in October; I gaid in the fall. That.
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gives us the opportunity to distribute it to the Bar during

the sumner. T considered whether I ought to tell hln we

were goling to do that, and then I thought, what is the use?
However, 17 you wanli me to say in thﬁ.lﬁttﬁf that we expect
then to dlestribute 1t to the Bar during the summer in time %0
make & roport to the Gnﬁrt in the ?all, I will be very glad to
do it. ’

¥R, LUVMANN: The only gurpose would be %o prevent
miéﬁnﬂarstanding eﬁ hie part. That is what we would plan to
do. I think your 1ettér would. gertainly not be inconslstent
in any way with ourdoingdt. Anybody familiar with our nrocedure
ought to read that lnto 1%, |

SENATOR PEPPER: I guess that ls whai i did.

MR, LEMANN: I did, too, until Judge Donworth ﬁaiged
the questlon. That might save ﬁisuﬁéérgtaﬁding, Pell hinm
go he will know 1t. ’

THE CHAIRMAN: We might say we will do our utmost %o
go through the usﬂ;al procedﬁré we follow and before we réport the
rule to the Court, we expeet to distribute it to the Bar, MNaybe
1t 1a a good thing to speak right out frenkly and say so,

I think that 1s cert&inly what we ére going to do,

I will vary that sentence and say tnat'ef gourse 1t
will have to go to Sthe Bench and Bar, the way our other rules
do. o

arHATOR FPEPPER: Make 1t clear that is not golng to
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_be & separate submiszslon, holding this up 8s & target, but that

1% would go along with the pther matter. @ﬁuiﬁn't that be
truel

PHE GHAIRMAN: Well, you see, here 1s the aifficulty:
I haven't yet had time to see the Chlefl Justice and get hils
permisslon now to dlstribute our draft that we make in June
to the Bar, sight unseen by the gupreme Court. I was going bto
take this condemnation matier up with him at the sane timé as
thé'ather: and suppose the Court refuses to.allcﬁ us to dis-
tribute these Rules to the Bar this June and says, 'No, we
want to come back in the fall and 100k them over." If the
two things are going. together, that Qmuld hold up the
Attorney General on the other rule because he certainly
couldn't get it ready by January 1 1f you are going to send
1% out to the Bar after October 1. BSo there is a 1ittle
trouble about that. o

SEHATOR ?EPPER§ Would it be your thought that there
might be a contingency 15 which the only thing that we would
aubmit to the Bar would be thig proposed body of condemnatlon
rulest _ |

FHI CHAIRMAN: Don't you think 1t is possible? I
mean, of ¢ourse, we will submit our amendments later, but it
ceems here lg the Attorney General with all these cases
pending. It 18 & Government job. 1% 1an't a matter that 1s

comnon to others, and they want thls thing put through. They
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sre even talking sbout heving the court premulgate the rule

and get a speolal resolution through Congresg Lo make the

e

enndemnation rules take effect at once, If we have got to tle
up the condemnation rules with our amendments in our dlstribu-
tion to the Bar and anything that haﬁpeﬁs so that we can't

get permission to send our own Rules out in June, then thet

Mpusta? the Attormey General's rule for January 1. OF course,

he cruld get 1t ready in February and the Court could submlt

1t %o Congress then and ask for a special resolution sllowing

1t to take effect even though 1% wasn't filed January 1 o
the Congress. I don't know how we would handle that,

STHATOR PYPPERS Th@:§5%$0ﬁ 1 asked was that I
thought 1t would be unfortunate frnm the Government's point
of view if they were submitted as a zort of separate targetb
for the Bench and Bar to shoot-at, becauss 1% will exelie a
lot of critieclsm, and 1 ghould think 1%t would have a better
chnnoe of approval AT 1t was pars of our gen@r&i submisnlon,
and not the only thing before them, hut maybe there is nothing
in that,
| THY. GﬁAiﬁHAﬁ: The question now ls what we are going
to smy Lo the Attorney Ceneral about 1%, and 1 guess we had
better aéjsurn to lunch and take it up afterward. I thought
maybe we could settle 1% p?ém;glyg | |

... The meeting adjourned at 1110 pe. Me  ae.
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PIRANAY APTERHOON SESHION
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;; . ' Hay 20, 1943
e manting reeonvensd at 11U5 p. =, , Chalrman
Mitehell nreeiding,

THE CHATRMANG  The meeting will gome to orfer,

1370 Ontario Streﬂeyt
Cleveland

Please,

I w111 read agaln this letter to the Attorney

»éf General ae 1 have changed 1t and wo will szes whether you want
g= -

G -

§§ to @arreat 1t any Further,

(The Chairuan read the letter as changed,)

JUDGE DOBIE: T think 1t 1s fine.
THE CHAIRMANT  As leng a¢ you are not worried ahout

this pvubting ue in too deeply, 1t ig all right,

Ho have now finished 56, as I underatend 1t. Mr,

Hoore, will you go on with ™le 67, There are no changes

pugpested in that, are theras?

The MASTER REPORTING COMPANY, Inc. -
Law Stenography ® Conventions @ General Reporting

PROVESHOR MOORES  That leg eorrent.,
TR CHATRMANIT  What have you to say ahout Pule 6%,

PROFRASON MOORWY  There 18 one rather formal chenge

540 No. Michigan Ave.
Chicago

provosed as %o the menner of serving the offer: an? then there

8 1 one ehange of subptance, ?he«ehéngé of substance feals with
§§ & situation that has been called to our attention, where the

£2 ‘ ‘

5 plaintiff got » deseree that his_paﬁ@ﬁt had been valld and

had hean lﬂfriﬂgeé; The plaintiff took an anpeal and he won

Ry

out, but bhefore the acgountlng came on the defendant made an
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offer that the plaintiff eould take 2 eertalin smount as Judg-
.ment agailngt him, The plaintiff 4id not accent the ofter,

wont ahead with the acoounting and reeovered less than the offer,
and the aaaauﬁting'bafers the Haster amounted to quite a sizaile

sum, Defendant contonded that he wasn't subjset to the eonsets
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after he had made hig offer,

There 1g no case reported on it, but the lawysr
(the counsel for the plaintiff) wrote me about it and 414 asy
that ‘the Dlatrict Court had desided against him that he conld
not recover soste agsinst the defendant from the time the
deTendant had nmade the offer which preceded the secounting,

Ws propose to cover that situation and also the
gaﬁuaﬁiaﬁ where you may have s trial and jJjudgment--an avpogl
that comen baek for a new trial--and the plalntiff wante to
make an offer before the sssond triale-or the defendant dospee
and we fael that 1f he Aves that he should not be liable for
costs after that offer 1T the plaintlff fails to recover more
of a judgment--a more favorable judgment--at the second trial,
The smendments t0 accomplish that appear in the firat two
lines., ¥e subatitute "hearing" for "trisl" and for the final
disposltlion of the olalm, |

THE CHATRMANE  Page 143 of the Reporter's docunmant,

PROPEASOR MOORE! Ané then ndd the finel paragﬁ&%h.

T GHATREANG  What was the trouble in your par-

tieulsr wans?
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PRANPOEENG MY b5t k -
PROFEESOR MOORED  Well, in that caspe-w

{iﬁ%g?pﬁsiﬁg)z Hhy d44d the Court

refuse to recognige the offer? Deoauss 1Y was nade before the

o3

trial ss to the walidity of the natent even though before the
trial on the acoouniing) was that the reanon?

PROVEBIOR MOORE: The ecase 1s not reportsd, but from
the eownzelts raport of 1t, the Court finally deoclded it as -

e have drafted 1%t harse’ but the @1&inﬁi§f was trying to eontend
that the offer was no good since 1t wss not made more than ten
days befors the trial on the validity of the infringement had
bagun, |
THE OMAIRMANS I think the Court was right, and
the Gourt should gongtrue the word "trial” as beling a trisl
g@lit'ugithgﬁ way an to the matter of the right of recovery
followed ﬁf?%f that by the interlocutory Judgment whieh wase
rendared at the trial as to the amount of the rsvovery or the
agoount ing. '

JUNDGE DOBIKE Thare i a long line of easen on that
point, gentlemen, in eonnsction with spacifis removal casss
where the petltion for remowal 1ls filed beafors the trial
begine) and they aay that the summoning of the Jury, and thinps
like that, is setting the stage, but the very minute thet you
use the means, that is the beginning of the trisl and it in

too late, 1 would say the decireion is right,

THE CQHATRHANT  You are not trying to change the result

4
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_arrived at by the Gourt as %o the interpratetion of the Tule’

PLOPESSOR HOORES  No, eir, we are trying to adopt
that and trying to cover thal altuation where you have a eecond
trial. .

JUDGE %ﬂ%tgs‘ Now, on thils amendment "bofors the
hesring®, 1f ha msde this tender befors the sssounting, that
would be in time.

| Pﬁ@?ggﬁﬂﬁ HOOREI  To toll the onate from there on,

JuntE DOBIES I think so, besause in some of those
patent eanss, that is the biggest thing,

?25?%3&&& MOOREY That was true in thile eés%. The
enstz on acoounting were very larges,

JUDGE BONWORTHY It i & very expenslve 1itigation,
ag @vaéyéaay knows, and thls ¥mle is intended to dlscourage
litipgation and encourage agttlementa; thet is 1ts purpose, of
sourse.

pim GUATIRMANT  That last propoeal at the end of the
smendment is to deal with cases where there 1s a new seaond
tprial after the flrst le get aside, 1s that 1t7

PROPRSAON MOORE: Yes, eir. It requires a new offer
hetore 1t (the sesond trial) oceurs. That would toll eowsis
from there on 17 the plaintlfif fatled to recover more than wase
then offered, |

e CHAIRMANY  PBut suppose ultimately, after the

Piret trial, he offered a certaln aum and won, and then s new
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trial war grantsd, and in the final wind-up he dosen't gebt move

“than he offered in the Tirst plaece. ¥Why wouldntt that original

offer he allowed To protset him apainst the eostas on the first

2 §
<§7

101" They are 0 ablde the event Hﬁﬁ&llf of the ssoond

e

srhal, Iy paysl "An ariginal or other p?i@r offer ahell
have no effeel in procecdings subeequent to the granting of
a new trial

JUNGE DORIE!  Maybe the ildea there is that a lot of
tag,iﬂfQ? mey have cong ont and fthings may have chanped so
that hs wouldn't be willing %o be hound by that offer in the
1igh€ of wﬁaﬁ game ont in or at the firast trial.

DEAN HMOUGAN: He ten't b@aﬁé by 1t anyway 1f 1t ien't
taken up within fwentye-ton days. He is not bound by it at
all,

FROPEASOR HOOREY Yo put 4t in 2 cape where 1f at
the first trial he dossn't take what the 5@?3&@&5% offers,
and then there 1 zn appeal, and that ig the way the gsse would
gtand at that polnt, the 1@3ﬁui¢* would he entitled %o resover
hie eosts on apneal,  The ludgaent 1s knocked out and aent baek
for & now trialy and again on the new trial the »laintif?
reonvears bﬂtrizig time lese than is now af?@?éé by the zsecond
ofPer, You think the glainﬁiff should logs 211 of his gosts
up from the time of that fivet é?f%r?

NERANHMORAANE  If he dosen't vecover more than the

smount of the firet offar, eertainly. Why not? If ths
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plaintiff wants to make another offer after the first trial,

then he can make another and a larger offer, I mean the

defendant , rather,

THE CHAIRMAN: Thie amendment not only makes clear
the right of aefendaht_te make a new offer before the second
trial; thet would b all right. But it seems to take away from

the defendant any benefit he has by having offered prior to

“the time any trisl was had 8 gertain sum whieh in the long final

wind-up amounts to more than the plaintiff recovered.
PROFESSOR MOORE: But without any Bule A8 the

plaintiff would get eégts, would he not, on the whole sult if
in the end he wing out, unless the Court used 1ts dlscretlon
to tax the costs atherWisé? |

' TS CHATRMAN: whj should he without your ameﬁémemt?
If he were to make an offer before the first trial of s stated
sum whieh is not acecepted, and then the litigation goes on for
one trial, snd then another trial and then another trlal
(three triale) and Pinally there 1s a final wind-up, and the

recovery is for less than the amount origin&liy offered by the

defendant, I should think that wouwld save the defanﬁgnﬁ the

ocosts of the whole business, oOr at least it ought to.
PROFESSOR SUNDERLANDS The general theory of a new

trial is that it generally reinstates you to the sane

pogition that you wers in upon the original trial,
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Ceum GUAIRMANG T am not arguing againet th's
amondmant. I am just trying to £ind osut what it does. I
ga%hgr,(i may be wrong in the thought) that thie slauvse saye it
will have no effeet in proceedings subsequently.

PROFESIOR HOORES You abe cgrr@éf, slr.

¥R, TOLMAN: My, Chairmen, I think you are exaotly
right and eorrect about that . but the eituation that 1s
really existing hers 18 s 1ittle different, that is, there ls
another sonsiderstion besides the one you have in hand., The
fanior Cireuit Judpe of the Beventh Clreuit talked %o me
shortly betore I came here in remard to a oace before him
and he e@id that your pule doésn't provide for s second ofTer
a0 thet the man whn le baaten on the first trial and knows he
ie going to eufrer a bigger loes oan nake a bilggesre offer, and
then save his ecosts on the second trial.

THE GHATRMAND  That is all right, I wouldn't want te
objeot to a nrovislon atating that on the second trial the
defendant oan make a new and blgger offer eo that he, at least,
anves the oostes from then on,

ur, TOLMANG  Yes,

THE CHAIRMANE  But what I am objeoting tow-

an, TOLHAN (Interposing)t Is the vhraessology.

TR OFATRAMANS  Is to what the resolution would be
on ths eoats of the second trial which are usually to abide

the eosts of the Ffirst triel.
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GUAEL
LRSI U ORTPY S 3 ;
JUDGE DOIWORTHE  If ha makes a new offer, I think &%

ought to suney the
wht 1 wareede the first affer, but ths smtence that apye

that the first o"far ﬂaegﬁ'* anply at all, I think, 1a wrong,

I ~Piﬁ% the ?%?9& nffar smn*inggg until a nay offer is madp and

ALy g B 4 & 8 -
then the firet offar is abandoned ??am the tine the naw oflor

12 made, 1 would ssy.

TR OHATIRANS § )
CHATIRMAYS - Let'e teke that now., Buprose bators

ﬁhg firat trial he makes an offer of #10,000 and then somathing

hapvens on the avpeal which makes him think the plaintiff isn't

aven going to get as much as that. and then before the agaond

trial he make= another offer. Your idea 18 that he never would

offer lessi he would let his original offer for more stend
hoeause that would he the wlse thing for him to do, wouldn't 117
JUDGE DONWORTHEY  Yas, |

THE CHATRMANY  So that the only case where he would
te apt to

ile 2 sesoond offer would he for the purpose of
enlarging 1% and 1f he 414 snlarge 1t and the Judgment wers
leza than the enlerged offer, at least he would save the oosts
of the seoond trial, Le that 187

JUDEE DONHORTH :Xés.

THE GHAIRMANS  Don't you think that there 1s something

ghout your amendment that really ought to be {ixad up g0 arn
to deal with thie sltuatlion we are Aleounaing?

PROFESA0R ﬁﬁg?gg We ha& taken g slightly ﬁi?f@?gnb

point of poliey. We felt ?hat_the plaintles should get hise
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eozts up untll that offer reslly beoane good--hls ssecond--

"heeause the plaintif? in the firet sult recovers more than hin

offar., ‘

THE CRAIRMARL  Oh, I know, but he doesn't get a Tinal
Judgment o - He gete » temporary Judgment. |

PINTRASON SUNDERLANDS - That doeen't do him any good,

Y CHATRMAME  That Qgeﬁa't do him any gond. He has
only got a temporary recovery. We gets an offer for more which
turﬁé out to be wrong and it ig reversed., I think the »ollaye-

SENATOR PREFPER (iﬁﬁé?p@ging}f It sounde to me as AT
the plaintiff had Just bet the balsnee of his coete againet the
shences of getting s larger verdiet the sscond time, T don't
gsee that there ls eny hewdehip on him under that sltuation that
you develop, I wish you would make 1t a 11t%le cleaver o me,

PROPESHON MOOREL = The defendant makes an offer for
% dnllars and at the Pirst trisl the plaintiff recovers nove
than that.

SEEATOR PEPPER:  Put by suppoeitlion the plaintir?
rafuses Lo aceent 16,

PROFESSOR MOOBEL And he recovers more,

THE OHAIRMANS  He doesn't recover 1t.

PROFESAOR MOOREY He does st that stage.

DEAN MORGAN: He gete a vardlet at thal etage,

BENATOR PEPPRRY He gets a verdlet for mors money,

and under the oporatlon of the rule the offer 1o withdrawn, so
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that 1a done Tfor, Now then the defendant succesds In getting

8 nay trial,

PROPUGEOR MOOREL - And renswe hile offer,

TUR GHATRMANE  He only saves the eosts of the second
tyial, %

"RUATOR PEPPER: Sip?

e CHATRMANE  He wonld only savae the enetz under
thie amendment for the second trisl, He would bhe soaked for
the eoste of the first trisl aven %hﬂgiz he hed offared more
than ﬁhé Plaintiff niltinately would recover,

ATNATOR PEPPER: I san't ses why the plaintiff iz in
a neritorious poeifion to maks the olaim that 1In that event he
would he making because the defendant {as 1t turns éuﬁ) hag
offered all. whieh in eubstantial Justise, he was ever liable
to pay. | |

THE CHATRMAWY HNevsr was requirad tn Day,

SMNATOR PEPPERS  That's right,

THE CHATRMANI I think the two things that have been
mentioned snd that need attention are that the rule ought to
ba an worded that 1t is verfeetly plain that 1like the natent
cane the offer dossn't have to be made, The only right to make
an offer ought to be limited to the tinme vrlor to the Hrial of
the validity oF the patent, The ruls ought to make 1t olesy
that v v 7on i.ndf you don't make it then, and then there comes

along n sgoond atepe of aceounting or assedsment.of damages, 1t
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1o permiacible for a defendant to step in then and make an

-offer on that, on the aetual recovery, and save himeelf the

eubrequent eonts. There ought to be elarity sbout that,

The other thing that the fenior Cirveuit Judpe ?aia@s
is a point that w&ara there are two trials on the sane issue the
rule, as literslly worded, might foree him %o mék@lhis-ﬁff@?
hefore the flrat and he ought to have the privilege ﬁf_emming in
before the second trisl and meking his offer then, and at
1a&éﬁ saving himoalf tre subsequent &6$§§¢,-§0§§ those two
things have merit, but this amendment, T em afraid, goes
farther than that, If you declds on what you want to s I
think we could vafer i1t to the Beporter and ask hin te bring
baok a Araft in June that would ecover it,

JUDGE DONHORTHT X would 1lke to ask Hr, Yoore what
baele there ls in jJustiee for the baslie of granting s new trisl
nullifying an offer that wae made before any trisld

JUDGE DORIE: - And aneepted,

JUDGE DONYORTHS  No, not acvepted,

THE (HAIRMANG Pefusned,

JUDGE DONYORTHE  That e right., If a men expects
g saries of trisle that will éf?saﬁ his jJjudgment, his opininn
about the 1litigation, and if he makes an offer before any
trial, why should the faot that there hae been an shortive
trial nullify his offer? I don't see 1t.

SENATOR PEPPERf Under the rule as it stande his
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fPor le deemed withdrawn 1T 1% ien't accepted in writing within
‘ten days. |

DEAN MORGATS  Yer, but 1t gt1ll hae effeot.

THE CFATHANY Put it only operates to save him hie
conta, | 7 ﬁ

OLAN MORGAN:  Yes, 1t overates to save him the ocosts,
but T thought the Judge was speaking as treating the offer |
égaggﬂﬁiﬂg. |

' | THE CMATRIMANT Yo, he nullified it as a basis for
zaving éagtg;

JUDGE DONWORTHY It nullifies it altopether., PAn
original or other prior offer shall have no @ffs@t in
proessdinge subsequent to the granting of a hew trial," ?hat:
goes too far,

FEOFRSSOR OWERRY:  Oan't we have a vote, Mr, Ohairman,
on thet proposition?

THE OHATRMANT  Thers hasn't bheen any motlon, and I
don't feel ot 1liberty to make one., I supge st that we wefer it
to the Reporter eo that we malke the rule olear that you dnn't
have t0 make this offere-asic in the patent epses you osn meke
1t at any stage and aave yourself the gabéééuent coets: and the
other pnint ought to be that there is nothing 1§I%he riles
here that prewent you from maklhg two offers: of making an
offer bafors. the sseond trial as well ag one before %ha firvset,

1f you wanted to,
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PROPLHACSCR MOORE: ¥y, Chalirman, on that Mirad

~lon the matent situstlon) we thought we had coversd that in the

fleet Two lines. The typlet ehould have had those words.
ufiga; dievoaltlion of 2 olsin” underecored, and we substitute
"ten dsys before the hearing begine® Por "the finel dlsposition
of 2 olaim,"

THE (HATRMANYG  Hayhe }r{;u have, but I am pot so aurs
thaﬁ'tggt 1 right.-Maybe. we will agree to that when 1t eonan
baok. but T would like to have you ohew that over to be sure
that you think you have that soversd,

PROFESSOR MOOREL  On the #eoond, we arvarently had
the policy directly oppoelte from what you want.

THE CHATRMANT  But you do think that thevrs ought to

be sone anandment at the snd euch as the Senior Ulreult Judpe

of the Seventh suggestad, Az 11 reade 1Llterally it aaye
"hafore trisl" and there len't anything heve to sugmest a
sagond offar e -inplisdly permitting 1%, and after the first
trisl the defendant ought to be allowed a second offer. If he
has never made any, he could malke it then or 4f he han mode »
firat he oconld make a second one enlarging his Tirst offer, ¥
he dldn't want to rest on hils fipat one or thought 1t waa %00
amsil, in whieh svent he eould make 1t blgger and save himself
the later eoste., That 1s what we arve driving at, len't 1t?
JUDGE DOTWORTYS  Yes, T am willing ta go to the

extent of maying that 1f he does make a ssgond offer after the
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Tivet trisl, his first offer from that Time on has no effect.

CHe ehonld be 21lowed to make thils sseond offer, If he makas

2 second offer, I think his malking of the sesond offer

nullifies his fired offer, Put 1% he doesn't make the second
offer his first offer ocontinues on,

TrE OEATREANS Dose 1t mullify the FTlret offer mo
that he isn't protected agalnst the ecoate on the firet trial
if:hig First offar wae big enough?

) JUDGE DONWORTH: Well, that is my thought, yse.

ME, LEHMANME  In other words, if you aoffer 210,000
and then there is a new trial granted and you gay, "Well, it is
not worth the teny I will offer five,” and then finally the
fellow gelts six, you are stuck for the eoatae?

THE @ﬁgzﬁ%gﬁg Of the first trial although you have
offered originally and he has rafueed more than he got,

JUDCE DORWORTHE  But he dldn't--has needn't nake a
gpaeond o¢Tary that le where I differ-<the main point of
A fferenge--ulth Hr, Hoore, He says that the granting of a new
trial kills the first offer altogether, That I don't 1like,

THE CHATRMANT  The trouble with your example, Yonte,
is that a Jefendant ones having mede a 910,000 offer which is
refused, would never make a segond one of less, begause 1¢ s
no 1§ng@? open to ths plaintlf? to geoent %ﬁat, and it le.
beottar fortifleation agpainet the coete than s weduced offer

would be, 80 the only ehanse of a man's naking a second offer
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{ths Pivet one having heen vefused so that 1t 12 no longer oden

p 9L

for the plaintiff to get 1) would be to enlarge his offer, Ye

would never vraduce 1%,

BT, LEMABKE:  Wonldn' that bhe an, Judge?

JUnes povyonTH: T think so,

MR, LEMANNEG T wouldn't have théaghﬁ it would eome
up very often, When people sre trying to settle I think the
soets are usually 2 smell element of 1%, While 1%t has eome
arplication, I ehouldn't think 1t has a great deal, It has not
BOmne né in caces mugh, Mr, Meors, has 117

PROFESHEOR MOORME T have & cage.

MR, LEMANNG You have a easé?

JUDGE DORIEY We had » oase bafore us under that
atatute ae to where the slerk mersly e~ mpares the tranroripts
with the recordns and the quastion iz whather he getes 5 eente or
15 eents, In tha!t nartieular patent ﬁagalthe%d;fferéhgefran-to
$u 000, v, Those natent case gaé%g are tarsific, |

GENATOR PEPPER: [ move the refevenss tn the Renorter
of such amendment as the Chalrman hae outlined,and %k$ﬁ§ 19 ¥
gat the senss af the Committee, T move that the redraft shall
not subject a defendant who has originally tndersd an amount
a2 large as or sg great or greater thaﬂ t&@'gum whisﬁ he hsas bsen
witinetely found llable to vay to any of the soste that have
seorued sinos hisg original offer. That Aiffers from Judpe

Ponworth's view, and I put it Juet to get the senge of the
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np Committee.
16 § DEAY HORGAYNE T geeond thet motion.

All in favor of that motlon say "aye®,

T CHAIRE

# Thet is agresd to. That %2 a1l under Rule 54,

&

§'ﬂ . - “

i3 - DEAN HOBGANT  There was another mabtter ahout a new
S

2

_ Y CHATRMANY  Where ie 1t -found?

g2 PAOFESSOR MOORE:  In the wecond and third lines, and
@ Cagain down in the sixth and seventh lines the words "in the

aénn@r nrovided in Bule 5{n)" are inserted, That is vather

formal and was put in beesuse of some doubt valeed hy the

Habors ease that is set out on page 181, Tt neoords with tha
opae8,
There, the defendant nade sn offer, ¥1led it, and

attenptad to have 1t flled ae a pleading and have 1% ssrved by

The MASTER REPORTING COMPANY ng
Law Stenography ® Conventions ® General Reporting

an offiesr of the court upon the plaintlff hoping to make it a
part of the record (szo 1t would apvear apnsvently to the jury)

an® the Jourt ssid it wee not the proper prastioce] that the

offar should be served as provided by Rule 5{b), ang %ﬁagg‘wérégg

. 548 No. Michigan Ave,
Chicago

are ingerted.
¥i, DODOR:  Rule 5(b) already refers expressly to

an offer of judpment.

National Press Bidg.
Washington

PROFRESOR HOOREY Mevely to meke eure That that 1s

the relerenve,

DEAY MOTGANT  And this esaye Teerved”,
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PLROPREROR HOORE: I should have thought that would

be In there anyway,
| T CHATRMANE  This Rule 68 reys "served", 1+ doesn't

say "filed® at all,

FROPEAZOR HOORE:  You sen't properly file it #ntil
it has been aceented,

THI CHAIRMANS  What 1e your pleasure as to that?

DEAN HMORGANE T move 1t stay as 1t is,

MR, DODGET I sesond the motion,

JUDGR DUONWORTHET  Ag oatlineﬁkhe?e?

HR, MORGANTt No,ae far as the serving is eoncerned,

T™ie is another amendment,

THE CHATRUMANY  The rule staye an 18, not the am@nﬁmen§;
JUDGE DONWORTH: ALl right. | .

T CUATRMANS  We are down to Executlion now, Pule |
69. |
JUDGE CLARKY T think there i nothing there. We
nade a 1ittle comment, thati's a1l,
THE CHAIRMAN: Pule 70,

JUDGE CLARK: In RBule 70 we bring up whether you want

tg‘rgnag your suggestlon ac to registration of juigments in
other Digtriet ﬁeurﬁg.

THE OHATRMANZ  The Court rejéetea that,

JUDGE CLARKS That 1s the one,

U OHATRMAWL Aﬁﬁ ﬁbviﬂasiy Por fear of s substantial
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raganon,

HEENY }si}ﬁ:’; A

't The Reporbter thinks we have a Yew Desl
Court an’ maybe we will got a new deal,

JUDGE GLARK:  The Court, as now eonstitubed, ought
now to have an opportunity.

THE CHAIPMANE  Yes, but the rele in guestion would
allow you to get glgﬁagmeaﬁ agalnat & follow anywhers 1n the
United States without suing him there Just besause you had a
Judgment in snother court, The fourt turned that down, and
thig soecalled new Court that you eve talking about le a pood
deal more striet about what 1z substantive law and what la
procedure than the 518 Court was 1n@11ﬁs§ to he, 8o 1P they
rejected 1t once I don't think we ought to alam it baok at
them again, It iz really a thing that ought to bs done by Aet
ot Congress beoauze you will alweye have s doubt as to whether
it iz w5118 or not,

DEAY WORGAN: If I can pick my defendant, I'1l 74ix it
all right., If X ean get the Socony 011 Company as detendent I
san repister then anywhere,

THE CHATHMATS g there gng propossd amendment to
69 exeept this one about trying to rgﬂéw a rejocted recommendas
tion of osurs?

MR, DODOET Thaet is under 7O,

THE QHATRMAME X mean 70.

Wi, LEMANNY  Hothing else but this rehearing sugpestion,
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g QHATRMANE Do you want to 7Y 1% on the new Court
ar dAon't you? I hear no motion, so we will pans 1%,
wn, LEMANNE T an for A AN
pee CHATEMANE  Pmle T1.
Jungs CLANES  Hothing on that,

mn CUATAUANT Fule 7R=w-nothing on thab-.the Gommittes

_ ghould eonslder whather ownot 1t would dbe desirable or helpful

wﬁéxgali the Court's attention agein to this ineonfornlty in
apﬁellgﬁa ﬁr@ﬁg@u@é; Ye put 1t up o the Court belore and it
plainly eald that they thought their practlioe ought to eonform
with the pragtiee we provide on apnasla to the Clroult Court of
Ayvpenle so that the g@gaai aould be had by F1ling & notice
inntend of by allowandga of cltation, and we hope they w11l 4o 1%,

Junan RORINE  We made a suggeation to Tthem hefore,
a14n't we?

e GHATRMANS  They A1dn't acoept it

Junge nonitt  Thelr recention was abont as eold as
a mother=in-law's kles. (Langhter)

myrm ORATOMANT  We have had a feelling that where .
direet avrpeals are grplied fﬂ? erom a etate -court O g thras=-Jjudge
eoupt or gomething, that thie praoctice of filing a petition
and getting an ordar of sllowange, «
plthough 1t may really he a matber of right, has the effsct of
sheeoking up oan the 1awyer i he has gotten off on the wrong

foot or Aone the wrong thing, and the Judge to whom he anplies
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for the allowanse of hia atbeal sets hinm straight ghout it
and both lawyers and eourts are eaved some trouble., I have
heard some of them express that idea. I am not in faver op
Putting that baek now,

JUDGE DOBIE: Do you think that there ia anything in
the oompromise that you would talk Over with the Ohier, op
would you rather not a0 thé%?

THE ONAIRHANE T would be berfeatly ¥11ling to mention

- to him the faet that we made that suggestion onee and the Gourt

éiéﬁ*t aseept 1t! and the Uommittee Just thought the Uourt ought

- Lo think abvout 1t agaln and see vhat thﬁ§-§§3 sbout 1%, That ia

all right. T an not afraid to do that,

JUDOE pomim: T think 1t 1s desirable to nake 1%
nyself, I th;n& 1t 1= wnfortunate that wa have gedarate
vays, | 7

IR CHAIRMANS  Ig 1t the senae of the Committee that
it 1s rather too bad that 1t Lan't done, go I oould tel: the
Oourt that?

JH?&E DONWORTHS  That 1 not in any rule here now, ie
ig?

THT CHAIRMANS Yom, Rule 72 provides that apreals
fram a Digtriet Court %o the Surrems Coupt shall be 1n the manner
T allowanea of eitation and jurisﬁiatiangl statemente, ang |
aii that shonld ba f%lla@ﬁé;

JUDGE DONWORTHS  On, yes,
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TIE OHATRIAYE  We have power {the Court has vower)

ko prommlgate o rule  that an arneal from the Metriet Court

to the Surnrams Uourt cshould be taken in precisely the panme

menner as 1f 1t were the Clroult Court of Annesls,

JUDRE DONWORTHE T see; I didn't get that,

THE OHATRMANE ¥ awm asking vhether in spesking to

the Uhief, the gonss of the fommittee 1e that it ought to he

5@?6.
PROPUAHOR ﬁﬁi;ERLA§§s I move that that 1= the senee
of the Committes,

JUDGE DOBIES T sseond the motlon,

TG CHATRMANG ALl those in favor, ralss thelr right
hands, That Lla preoctieally unanimouy,

JUNGE QLARE: T understond that the resgon the Court
hegltated waz asz t0 the quegtion of how 1o handle annegals from
the state ecurte; but I should think that could be trested as
a meparate mabter or they even might revise those riles,

THE CHATRMAND You eay our rule counldn't touoh that,

SRVATOR PEPPER: My, Chalrman, may I meke a nublie
eonfasaion of ignorance, T am trylng to make out ﬁﬁat Fule
71 is sbont--probably sonmething verv obvious that I have overs
Looked--and I have turned with confidence For light in the
Reporier's memorandum, and all I find is "reported deoislons
indleatlng use or interpretation are eaméiﬁtaly laeking

B0, 1t 4i4n't help me a loh,
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JUDGE CLARK: I don't know that I ean give you an

. expogition--any eomplete sxrosition,

THE CHATRMANY Give us an 1llustration of how it

epplies,
| J1IDGEE ﬁL&RKi’ I am not even sure that I san thoroughly
do that, but we had this in the Equity Pules and when 1t cams
down to ug from the Hguiity Fules we had 5@@3@h§% the sane
Q;gegsgigﬁ a8 To vhether 1t ecould ever mesn anything, and we
we%én’t at all esure, but there 1t waes in the Boulty Rules and
there vas practieally no interpretation of it in the Egqulty Pules
but it wae anolent and we 41An't want to set aslde the Ark of
the Covenant. so we inoluded 1t,
| TR CHATRFANL I oan see the second part of it
*an? , when obedienes to an order may be lawfully snforoced
agalngt & verson who 1s not a party, he 1s lisble to the ssme
process for anforeing obadience %o the order as 1f he were é
party.” Suppose you get an injunetion egaimst-a defendant and
all its officers and go forth from doing anything? Tﬁg’ggant
may not be a party.
DEAN HORGAN: Ho, but this is in favor of a narty, not

agalinst, - ‘ |

THE CHAIRHANT I am talking about the second part,

JUDGE Dﬂ%iﬁ; The Tirst one le favoring him; ﬁhé
seannd one isg aéainst him, after the semiw-solon,

' THE CHAIRMANZ I oan understand the second part of it

heeause you often have injunetions rvunning apainst peonle who
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e not parties, but it ie the Pipat vart that I den't under=
asband,

PRAY MORGANE  Unlesng it i a olass sotlon.

o GUATOHANE  Te that 187

Junen cLAnKs e, Moore sugpeate the vase of a Haster
getting an awerd of conte, and this would gilve hin the oppor-

tunity to uge exepution to get the ooste, 1 wonder 17 wnerhapn

remenbey some yeors ago the Suprene Gourt Aleoiplined a Haater

an@d I wonder 1T that wouldn't come under this.

cEMATOR PEPPERS  Mayhe 1t le Just ae well to have &

" 11%tle ocorner of mystery in the rule; let this be our georet.

Junar noRimg I #hink that wan the oase that wase

given in the notes herore that @ag.éabatgﬁ, about a Master,

wr, LEMANM: 1 gather theve is g'gaeﬁ deal of my%ﬁé@y
in the Rules without having recourse to Ti. |

ey OEATANANE As long an nobondy knowe what the
rule neanc and nohody wi1l ever rasort tO 1t,1% is harmless,
(Loughter) Tobody 1s able o aﬂéwer your question,

Rule 73. |

Junes GLARK: I think this 1a what has generally
been @gii comnended by the authmfi%;aé. Firat as to the gagi
There have 5@@n gomne quegtiéns raloed as to an informs’l notice
of appenl and in the myrth Cireult 1t is held that the Tiling

of & waiver of notice and accentance of service 1o & ouffielent
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somuencenent of an apveal, ?h%?e-i@ & ¢hande Tor a 1ittle

» dlaeuasion there. I should think on the whole that we have

nothing to do about 1t. I think the law Lls developing all
right about 1%, so I don't make any sﬁggéaﬁiéa an to ths
notios itaelf. | . _

The second questlon which is discusaed, bepinning

with 190, ia one whiech we have discussed a 14ttle hit alrasdy,

and that 12 ae to what power the Dlstriet Oourt has after nobtie-

is fﬁlgéi Thers have been several old problems under that.
One of them is s Whether the old rule that perfsetlon of an
appesl 59?%1?@& $he lﬂwﬁf sourt of Jurisdietion;
meang the flling of the notics of appeal here or whether 1t
means the filing of the resord; and there have besn aome
deelislons elther way on that. Thave are deelsions slong LToward
the lower part of the page that sey after notlee has been filed
the Distrlet Court has no power to proeeed Pfurther in the
matter. There was ons sase in the Southern Dlstrict whers they
held otherwlies, and théy held that they eould have an inter=
vention in that eass, I am not at all eure what, if anything,
we should try t@iéﬂ gbout thie, In faat I finally esme to
the eoncluston (or we d14) that perhavs it might he a g@aﬁ
1dea Tor the praetice to simmer down more.-

g have had suggestions of smendment to Dule 73, and
you will notloe one a® the Toot of pags 191t |

"Along there same lines, sugreation has bheen made
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to amend Huls 73 so that the dletriet Judpge may, after notlaoe of

-epvea’ has been flled hut before dooketing, dismies an arvesl

on stipulation of the partlies or upon aprellant's motisn, One
lawysr, howsver, hae termed a change of thizm sort "mnnesessary',"

MR, DADGE:  The olevk in Mazrachupetis valwed that
same quegtion with me. He aays, "If within ths powsr of the
Committes, I think 1t would be desirable to have 1t on the
motlon of the anpellant, At present under the deeisions and
the rules of the Distriet Oourt, 1t has Jurisdletion down
to the t1ling of & notloe of apveal, Agoordingly, when the
appellant desirves to arandon, an appelles must dooket 1t ié
the Court of Apveals and obtaln an ovrder of Alamissal thara.®

JUDGE DORING I was rather under the lupresaion
that 1t wasg the doeketing thalt Pormerly divested the lowsr
eourt of jurisdietlon besause we fresguently have motions to
docket an sppeal and then dismies 4%,

JUDGE GLARK: ?h@f@ 1a o quastion that 1ls not
antirely gé%%lﬁﬂ,rag-y@a san gse from these authoritiss, There
1a The osae of Eiil@g‘vi ﬂaiﬁéé Btates from ts Saventh
Girowit, and a eage from the Eighﬁh_ﬁi?aéit end in Miehigan
that heve held that the Distriet fourt had noe authority after
the notice, .

SENATOR PEPPERS  Held what, sin?

JUDGE OLARK: That the District Oourt had no authority

after the filing of the notice.
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Triy, (FFATREANS Judge Dobia, anpen't the Taot

1 oan is that

¥oUu aaakal and Byemica sho¥ sumt tThe aredm
’ v

1owar Qﬁﬁ?‘i Eote Thun yapar {“if’%%i‘}:‘i’g L

sone, and you nave 30 geb

A4 eaml ol of the apraal’ napsn’t the neve #ant that you wallk

uwn thare and Aaeket I0F £he pUYLOSR p? dionlsning paspgnine the

Pagt that ths lower eourt in withoub Jurisdietion aven heinrs

» ponIn:  Yhers We snterbein s metion o Ao atat T

s riialy Veds

i SORIRE  Theve wmay be anmathing to Thab.

st nrasbles, dhioh has bHaen unle
yaragl FOT yRavrd, 14 based upsn the shenwy thal onoe rhe appenl
1a allowedl oy the antiee of appeal 1B pyled, the upnel psnurt
has Jurisdietion whieh i pan't ewaprslue anil thera is &
Angtaty bul it ha® 1+, Thet 1 the annpt you have To 80 L0

to hapve an

57 #5emlaeed

J1 S0

T anink you AYR fig&% %&%§@§ T e
14 pothing befors twp upper eourt until 45 has been aoehatal
o 1t may have the %ﬁ%ﬁ?;

wn, DODART  That invelves the prapevetion of 2
reonr and pRyRent femn entrance Tes, all por the sske of
goatting thin %i%ﬁi%ﬁﬁéﬁ

i PHATIANL  Sow are ?ﬁﬁﬁéging that we pubt in an
EEDTRsT provlaion that without fAockabling 89 armeal in the

goupt of Avpeals the pavtineg BeY At amias the apoeel BY
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stipulation,

e DONGEY . The anvellant may dlemias,
JUDER DONWORTHE  The sesond sentence of Twle 73
anewera this to soma extenty "Pellure of %%@ apeallant to taks
any of the further stepe to sacure the veview of oh neg Judpment
aprenled Trom dnes not affeot the validity @f the sppesnl,”
"hat is vplaln thet the £iling of a notles han a&eemgl%g&gﬁ
the tranafer of Jurisdietion o the other sourt,

" i, VAMHONDE  "hat s what the Committes intendad
bafora,

TUE CHAITMANS  Andl that i sarried out by tﬁﬁkﬁﬁlg

about ronorde on anpeal which expreasly providene-

TAMOND €iﬂﬁ$§§aﬁiﬁg3$ le 75,

TEE OHATRMANY  If you ﬁ%ﬁiéﬁ to met %Q%iﬂﬁ by the
1%9@“ gourt even by Alsmlean? you ean gat an inesmplete

ragord and doeket 1%,

o HDL

CLARKY  Thers 1o snothsr provizion that hae

mﬂ

omg bearing, and that lge-

THE JQUAT

A {Interposing)t You maet "I prior
ter Tha time The @a%@%g?% T@@@?% ﬁ% %ﬂ%g%? ia aabtind and
gertifiad as harein provided, s party desivea %o dosket tha
anpeal in ordsr to make in the ancallate gourt » wmotion for
diemisesl, for a atay nending apresl, Tor sdditional seourity
on the bond, or for any intermediate orler, the slevk of %h

distriet court at hirs vequesd shall aartify and transait to



BF

1370 Ontario Street
Clevetand

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, Inc.
Law Siencgraphy ® Conventions © General Reporting

540 No. Michigan Ave.
Chicago

National Prass Bldg.
Washington

1002

the appelliabe ecourt a2 sopy of such portion of the reaord arp

procesdings below as is needsd for that purpoge,”

JUDGE CLARKE:  Then 73 glves the Pigtrlet Jourt express
powey with reference to a bond whioh, I suppoee , sontaing or
garrien gome inferenss that 1t may lask ?@%éf otherwise,
particularly in view of thia proviesion in {a) to which Judge
Donworth referred whleh saye that 1t is ground Top saeh-
renedies a8 sre Q?@ﬁifiég in thle mle or the astion of the
apﬁgllaﬁﬁ aourt

THE CHATBHANT  ‘The only resl provowition that in
beTore uwsg. iv %he suggaation by Hr, Dodgs that we put a clause
in the avpropriate place, ﬁrahaﬁiy in thie spveal to the
Cireunit of A@g@él@ rule that allows the aspresl and %o dilsmies
the spreal without goling %@ the Cireult Ganf% and docketing
the esne,

ARHATOT PEPPERY T second that motlon,

JUDGE CLARKY  May I Just comment on that & 1ittle.
Anotrer oase has vome up to @hieh_%é ealled yaﬁ? &ﬁ%@ntisng
and that 12 the esse of elerieel aary%etien%ﬁaf the Judgnent
under 603 et111 snother ease where it has been granted is
in thie intervention eaze that I speak of, That wae o sage
wvhere asomenne arpealed frow the Metriet Court and gald, Ve
are noi proverly renresented by the sppellant, and we oupht
to ba allowved to eome in and protvest our own intersste." do

the Distriet Gourt sllowed them to some in 2nd they promptly
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filed o notice of appeal, The reason I mention these thinge i1s

“that I supposs 1T we start epecifying we should sxoluds the

others, and iP we are suve that we want to exelude all the
others, that 1e all vight, Put for my vart I folt we aidn't
quite know zll ths gsses yveb and I di1én't tﬁznk thers had been
snough nroblens, and the law was dsveloving aamgéﬁgt and we
micht, ?é?hﬁ@g, walt and gse., That ie a1l 1 have to say.

MR, DODGES  You have elted sevaral sases whleh ine
éieééﬁ that the eourts have been troubled with the guestions
of the %igh% of the Distriet Court to dlemlss an apresl.

TIE CHATRMAN?  Which a Distrlet Court asn't do; that
1s perfaetly plain a8 against the shjeetion gf.tha appellant,
that the Dlstriet Court ean’t dlasmias any apnaal, 3@ in always
the praetlee to dosket and dismiss or to aake a méﬁian to dliaw-
misa, Dut what T am thinking abhout la whers the partiege«i
suppoge without any rule, 1f the plaintiff and delendant, the
appellant and respondent sien a =tipulation helors the sasze
had heen éﬁéké%éé that the appeal be and the same is heredby
diemissed {stipulated that 1t wae diemlssed) I don't suppose or
bellieve that anybody would elaim that the appeal was still
pending, would they? 'Tﬁa_ﬁu%gtieé you apeak of is az eass whers
the aprellant wantsa ts'aigmisg and quit, and you think he
ean't do it againet the objeatlon of the respondent, It is
extraordinary to think that he would obleet, 1f he aid, without

docketing. Don't you think that we had better leave the thing
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“8 1% iz and Yet 1% stew a 1ittle longar?

JUDG DOBWORATHY ¥ an lnelined ton leave 1t an ige
T think thers night be some tonfliet 1¢ yoy let the annellant
diemiss the anpeal, Hp night slaim sone rights in the upneyr
8OUPts and in the Gazan alveady thare might leas to eonfueion,

R, %ﬁiéﬁé He ggg do 1t now, 211 thoge Guestions
ars raisad hnt they are vaisad in the Clreuit Court oe Appeala
after aéekaéiﬁg, and 1% la qy Teoling that 1+ ought to bs the
easiar way op g8tiing the Bletriet Gourt to éigmisg 1t gna
avolding th@ @xXpanes ny having the Tooord eartified and paying
&0 entry feae ans goling bharorg the ﬁh?@g~3uﬁg§ court,

DEAN KORGANg W11l tve arpellate sourt 2lways dionise
on the request o the avrelignt even though with the objeetion
of the apnellee?

THE Gﬁéiﬁﬁéﬁﬁ I was trying to think while we were
thinkine abous thias whers there eould pe any ease in whish
the reepondent had any obJestion to the dismisnal of the
abveal, It rertorgs the Tagapondent o Judgment in the lower
eourt. I ean't thank op @ tase vhere he woula want to ohioet, .

ﬁ%i LEMANN: 1y he wénﬁaé to Orosr~anneal he ooula
PEALL A0 that within the 90=ay Poriod 1 the opner follow
dlemiacad nig amesl for ape during thet period, ana ip there
WOre oroas a@@gala'ﬁéﬂéiﬁg the a?pﬁllﬁﬁﬁ eouidn 'ty Glemies gq
Lo the eroas anrenl beoanse he would be the avrellee as 1o
that,
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JUNGR CLARKs We just had a Dase thgt is rather
gurinus and whigh is & 114tle farther sAvanced than thirf, b
annawhat of ths camg 1des. We had a ratent case and one a? the
partiss g£ot hafore ug. The gantleman for the nabent was, ag
iz the p?@éent 1av, the &ﬁﬁgllant,aﬁﬁ bélﬁ% sha sourt had held
the patent invalld, ahd when he got bafore us, nhaving takan
ﬁh@ srnaal ﬁ?@ﬁ@?&ﬁ, hé apld he ﬁa@ﬁ*ﬁ>gﬂiﬂg +o gontast thalb
a#-hig patent atantt intrings, but ha wanted to wipse out the
Judgaent of invalidlty, and the dnfondant wanted %o g0 ahead
wopanse he wanted %o nail down the judgment of ia?aliéiE§; and
our aourt held {eomewhat over my dead body) that we lost Jurif-
dietinn nesauss thers Was no sase &t controversy. I thought
we hafl jurisdletion to do what we should, and wrote & ﬁi@g@ﬁt
along the iines g%ataa; hut the majordty ruling was no ease
in gontrovarsy under the Canstlrution.

wR, DoDGE:  You ean make 1t the power of the DLstriet
dourt by providing that the Detriob Oourt may upon matlon |
made with notlee 1o the apnelles Alsmigs the apreal upon the
appellantts motlon.

SEATOR PEPPERS That e before the dooketing of the
appreal. |

ur, nopagy Yes,

wrm CHATRHEANE  Yen, you ean put a elause like that
i1, There are 2 naﬁbe@ of vases in the ?giag where Wwe

gpeei?iéally say thalt ecertalin thinge may be dona in the Diatried
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Court arfter an appeal is taken, and there 1s no harm sy in-
consletanoy in adding something to that 1ist,

JUDHS DORIBT  Thet would seve time, ton, Hr, Dodge,
becsuse Troguently the Dlstriet Court and the Uiroult Couwrt of
Avneals may not bhe meeting for some time, We finish in June
and won't meet apain until Dstober,

HR, DODOWE It 4n quite iaportant where the vartiss
have made a settlement and the athar §§?ty.waaﬁg to b asure
hia rights ars proteatad, |

| ’ THT CHAIRMANS Yy not but in a rule saying that
on te a%i§alati5ﬂ of bhoth parties or on motlon of the
appellant an anpaal may be diemlseed by a Distrist Gourt hafors
the sase 1= doeketad in the Court of Apneals?

MR, DODBER T an move,

SENATOR PEPPERS  IP yom ara golng to let the thing
hapren on motlon of tre aprellant as one alternative, why
mt in thg)stipulafi@ﬁ as the aeseond alternative?

DEAY MORGAT:  Or a motlon after the hearing,

THE CHAIRMANS  Ir yaﬁrgb through the form of & matien
by the aprellant, 1f both rartiss sign s stipulatione-that wag
my idea, | |

DEAN MORGANY  But you want to provide for » haa?iﬂg;*
on motion after hearing, I suppose, The Senatnr was thinking

of ex parte motions of the avnellantsa,

JUDGE QLARKD  Ie 1t the idea that the Distriet judge
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will have diseretisn or must he withdraw? IT he le going to

~withdraw he has got te grant 11, and I should then think that

you might say that the appellant may withdraw his notloe any
time wp until docketing.

DEAN MORGAN:  Yee, unlaws you avre golng to give him
dizoretion,

erE GHATRMANS  There are guestions of that kind,
Sypnose he hasn't doeketed ahé there are all Kinds of ewvenses
ﬁhiéﬁ have besn lneurred iﬂ.thﬁ way of the »rgpgration of a
rosord on anpeel, and then the sopellant walks out apd wlithe
draws the notliee, a= you eall 1t, ‘Vhere é@ég that leave tha
raepondent Tor hie acete on apvreal? It is sort of treating

the matter as L1f no apnaal had svaer besn taken., It geems %o

ma that Mr, Dodge's Ldea 1s the better one, EBlther on

atipulation he must, or on motion by the apnellant he may,
Alemles an apneal befors the ecass is docketed in the Uourt of
Avneals,
ARNATOR PEPPERE  That ie 21l right with me, X'11

gaoond that motion,
| MR, LEMARNS If 1t ism @ﬁ:mgtian by the appellant
shonldn't he give notise %o the other side? If 1t 1s done
by notiee-«by motion by the avpellant slone 1t should he
with notiee to the other slde, '

R CHAIRHAN! Our other rules take care of that,

I think, %Ye bave a general ruls that requires notles of
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4% s m o o o]
moye The gqusaltion,

Ara you roady to votsg en That? 411

in fawvor soy %awe®, It in agreed to,

What 2hould be donas &E@ﬁi the othaer

podnt that the raisad atout Bule 50{a) sn sleriesl

mistakes: Yo reuove the unoertalaty zs to tha pawsy of the

Plateiet Judge to sorrsol olerlesl alstakes afber ibe notliece

of sroasll? Eﬂn raisad thal on the

¥ guastlion, and he

Juet vefaerre” tn 1%

Mx days neeuns to be pretiy broad
but the Reporter €aye some courds have f8lt that alfter notles

of spversl tha Detrlat Oourt aould not correet olerlesl mnige

takgr. Huprose the notise of

w

#st e given and a transzeript
p?@@&?@ﬁ and tran the apnelloe zaye that w“evs ip a elerical

IR )

misteke in the twancerint aPfter 1% has been 1988 in the

i

avpellate noupta?
THE GHATRMANG. T should think 1€ yon ﬁiﬁ it you would
wt to Limit it %o the power before the %?gﬂr@fi%? af the

rgeord has gone up haganss yon !ﬁnﬁém t want him %

S ted

with

the record after he captifled s nwf*@w@nt One,

AR, LEMANNT  That 1e eighi) thaet ic whet T was think-
ing of,

TR gggzﬁﬁﬁﬁz If 4t 1 going to be pranted 11 ought
t» be atated that elerical mistakes s?'thig kind ought to he

eorrranted by the Distriet Oourt sfter the spheal has been
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ny T Lakeit.

o
W

DAY HMORGANI ¥ell, the Dlatriet Judge tentt goling

to certify the vecord aw correct 1f 1t has got mistakes in 1%.

3 sy GUALTMANG But you age, he ﬂgeén*ﬁ gortity 1%"
%% R, LEHANHY He dogen't eertify it.

%Q Cmpp oRATIMARE  No, 1T i only where thers le an

g ‘agreed gtatoment, and things of that kind. .
é% “ - JuveE DOBIEY oy 1 there is any dlepute, T helieve
- he oan settle it

g cratRualt He ean gettle 1t where there ls &
dispute as to the ansuracy of 1.

Juvon DOBIEt  Yee.

Conventions ® General Reporting

merm QHAIRMANE  Bub that wouldn't be thig oaneé,

Junen ponInt  No.
o GHATRMANS  If you wan® to nake a ohange Lt ought

The MASTER REPORTING COMPANY, inc,

Law Stenography ®

to he in Dule fola) whioh should shate thab aueh nistakes, 1f

g an sopeal lg taken, WAy be corrested after nobtice 1a filed or
%% beiore the resord On gﬁpéal isrﬁyéaﬁmiﬁﬁeé to the wopper courb.
éu mpamon TEPEERS I second Hr. Lemenn'a motion,

e GHATTHANT I%‘ﬁhe@é aﬂyifs?ﬁha? Ainousnion?

%é AL thoass An Tavory any "aye". T+ Lo sgresd to.

%E‘ JuTn CLARKE  We san pass on, then, o the next.

%%% .

miy CMATTRANE  The next one would be Th.
Jungn CLARES mhave are tue or three thingg Mors.

ooy QEATREANE  In 737
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g kel : sk g 1 - ¢ nep e - ESN
JUDNE CLARKY  In 7%, yen, Yo have one suggestion
Jfor a chenge. Thare ware some othar susweslions thal same to

i

ug, Oneg wan that notise of avppeal be Pilad with the Distriel

Judgs rather than with the sourt, and we 22id no on that, In
the matter of time, I think we have eoversd that.

’ ‘ s Thers was quite a ousstion that came
undar Hule 5(h), hut T think we have soverad 1t, so I take 1t
that takes us to oconuent IX on pape 1§3 dealing with ?g(géﬁ
I think there 1s & slgriﬁal mintake in ?3€g}§ There are
reveral ‘places that refer to "the date of a notiee of apneal,”
and ohwisnaly we don't mean the dsnte the lawyer may hove put
on the doonment, VYe maan the date of %h@ Pling of the notien
of apreasl, and we supeest that we put in iﬁ the thres plaoan
in the ruls whera that oseours the words "the Filing of" berore
"the date".

JUNGE DONWONTHE T move that that ba done,

THE CHAINMANE  Bafors notios?

JUDRE CLARK: Yar, thet ig.itg

JUDGE DOBIKE T agoond the motion,

THE OHATRHANRG  If there 1¢ no ohjeetinn that ie
agreed upon, |

HR, VAMMOND: Under 73(a), I don't know whether the
Committes wants to bother to gorreet this or not, tut 1t eays

in the seecond sentence! "Fallurs of the appellant to teke

any of th~ further stevs to secure the review of tha Ijndgnent
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aprealed from does not affeet the valldlty of the appaal, hui
ie grgund only for guch remedlies as are specified in this
rule.® I don't know--I don't find any other vemedlea &meodfied
In thie rule., I7 18 jJust a question of whethear you want to
atrike 1t out or ﬂﬂ%;

TER GHATRE AWM Thé?a 1o lemlecnl,

R, HAVHONDE  Not in thile rule,

JUDE™ CLARK: I suppose we had in mind, pa?ﬁieularlg,
() whieh is a ease, I supposa, where the appellant “oes the
rectifyving,

ME, HAMMONDE T don't think 1t makes any diference.

THE GHATHMANT  Put we have added, "or for =uch astion
ae the arpellate eourt deems avnrovriate, theh may ineclude
diemleeal of the appesl.” |

Mit, HAMHOWD: It seeme rather footless to make s
renedy oeclfie in the rule 1if there are none aueh, ,

MR, DODGE:  There is one In parsgraph {e), ten't
there? B

DEAN MORGANT There ia one in (o), toot PATter
hond on appeal is Filed an appgllée may ralce abjsetisng to the
Torm of the béné or o the sﬁffieieﬂgy nf the surety fop
determination by the glerk.“'

JUDGE DORINS  Yes.

%%Q CHATTHANI  The last sentencs,

DIAT MORGANT It depends on what you ean do with
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N et

ﬁg these minor defects,

3 MY, VAMMOHUDY That ig as,
THE OMATRMANT  Well, we oan go on,
JUDGE CLAREY  Nothing more on 73,

TR OHATRMANS Ye are down to TH, and that is what,

1370 Ontario Street
Cleveland

i JUDGT CLARKE That 1z right,

BENATOR PEPPERL My, RApnovter, hafore you go on io

51 Madison Ave.
New York

thet, I have a vague recollection (an@ you will make 1t definite)

that at some sarilor stage of our prossedings today We pasaed
aver some rule with the understanding that ite eonelderation
wag to e tsken up in eonneation wiﬁh‘sam@ later rules, and I
think in conneetlon with gaﬁe'ggbsegﬁiaﬁg of 73. An I wrone
abouk thg%? :

JUDRE (LATES There was thige«snd this may be what

The MASTER REPORTING COMPARNY, Inc
Law Stenography ® Conventions @ General Reporting

you had in wind, When we were bask Alesusaing 60{a) ana (1),
the questlon of the power of the eourt, I sald that there were

other elroungtancen whare 1t osame up under 73,

Chicage

SENATOR PEPPER:  That 1= what I thought., Put we

540 No. Mickigar fve

have dealt with that now?

- JUDGE, CLARKS That is right, yes,

£ SENATOR PEPPERZ  Thank you. I don't want to let
£ ‘

2 anything paas unnotioced,

THE CHATHMANT  Will you go on then to FRule 75,
A | JUDGE CLARK: Rule 7%, Again I say that L1t eeems to



1370 Ontario Street

The MASTER REPORTING COMPANY, lnc. 51 Madisen Ave,

540 No. Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography ® Conventions ® General Reporting New York

Chicago

Washington

1033

me that I think thiz vals is working very well, Thers le =one

ceriticlam that Judge %bley avery 11ittle whils breaks loeose

S with, but 1t always seems to me tha?t he 1a wrong sbout it,

Among other things that the judge eomplains of ig pasaing on
the renord,

MR, LEMARNS He somplaine wvery hitterly.

TOH OHATRMANS e long as I am one of the guilty
partisa on %&ig-?glg; I might az well take thie in hand,
I h%§e Paur supgestiona to make to Pule 75, and the fivat.
one Ls, that there 1s nothing in this ruls whieh allows any
oheap ov easy way of gebting a resord wp wheve the apnellant
le allawed o apnagl in forma paﬂgéris‘ That has arissn in
twn sireoults snd 1% ie guite e%viéﬁg that wherve parties arse
well abla to pav thelr way about getting a reeord and paying
for s tranceript some of the procednrs yrovided for might well
ba silent on the subleot, and the sourtsa have no power under
this ruls fo relieve 2 forma hauperie defendant of thess
sxpanditures. Without attempting to formulate a rule, my
racommendation ie¢ that the matter bs referved to the Heporter
to 248 = provision to Ruls 75 in the spvropriate ﬁlaee that
where an apneal 1o allowed in fsfma pauperis, ﬁhe Diatriot
;u@gé may hy order epeelfy sonme Aifferent manngy in the Iinterest
of sconomy 5§ whish the reenrd on arvesl may be retiled and
prevared an® leave 1t to the Distrlet Judge In every case to

eay, "Well, you nsadn't 4o that] bring me in a summery statement
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Juet 1ike 2 HI1L of eroepbions, and 17 I avorove 1%, In che

gnea.® Theve ought to ba sompthing on the =uhisot %o nlloy
freadon of the method of asttllog a racord undar the gg&ﬁ*%a@
of the Dietyist Judgre mnd with hils spvroval an? esrtifieatlon

in » Porma paupsrie oans,

LR

wn, BoR: Tan't thers any general statute dealing

with that? What haprens when the Suprems Gourt grants a

"gfiz of CGertiorarl and ﬂ%fﬁim‘ the warties to proceed in forms

nauneria?

| THE CHATRMANS There i no statute, If there vere
s shatute that wan §&§ﬁ@ﬂ after this rule waz sdopted; 1%
might affeet 1t, but the statute supersedes the rules but dn
not permit the making of aﬁy groention 1n the easze of fTorus
nauperis, and if you want to vead those Oireult Oowrt dscisione
you @iil £ind that the point was very well made and the Julges
yary oleverly dusked the matter and fixed up the thing in that
oace to get the paupsr by,

UENATOR PEPPERE  Shall we teke the four points up one
hy one, alr?

THE OHATRHANL  Yes,

SEHATOR PEPPER:  Hay 1 move that when the Revorter
resonsiders this rile that he make the provislon awgmested b?
the Chalr giving the Mstrict Judge power to deal with the
esconomles An the preparation of the record en appeal?

JUDGE DOTHORTIY I secend the motlnn,

JUnGE CLARK: I think this is & good ldea and we ean
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any eomething. You probably know that there 1la the Judge
Papker b1l now betore gongress which will help out all thi=
renorbing situation.
g GUALIMANT  Thie sar't 2 veporting gitustion. ﬁt
Lo s mabber of getting o cheap way of getting the record net.
i have got another thing ta-gay about the reporter.
| ARRATOR PREPPERI T move Lhe gquesgtion a0 A8 to getb
1%;'\@1& of the way, Tirst,
% THR @ﬁﬁzﬁﬁéﬁi A1l in favor of anme forms paunerlis
rule along the linee 1 shated, say taye'., That ie agreed to.
ﬁsﬁg the hext point L, 1f you will read the rule
you will find that 1t ie totally ellent as to any method
egeépt on an agreed statement , for preparing a fpanseript or
any kind of A statement as %o the proceedings at & trial in
snspe where thers was nothing stenographically veported--it
was not etenographloslly reported, The miles are very explield
trat where 1t ie stenographleally peported, the procesdings
and the trial and the gviééﬁae and so forth, ave madte up fronm
the rgﬁarts?*g ipgnaeript, and you designate ssotiong of the
tranceript, I will confees that when I had to do with the
rule I was so acoustomed 10 the ldea that there was alvwaye
e stenographie reporter in gourt that 1t almo st escaped ny
mind: snd I don't know of any ease that Egg yat arisen where
an anpeal wae taken and there was no stenographer at the

trisl, Fut I tremble in my heotes every time I think of the
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pitustion where that migh® happen, and thare 1o abeolutely

"nething in thig rule az o how o Distriet Judge ean dntaraning

whet took place nr make up a narrvatlve atatomant or savithing

+he sase hoo not besn stensgrarhieally roaporied, a stateomant

af the prosesiings at the trial, snd go forth, should be male

up in narretive Porm and arsroved by the Judge and pertifisd

Ko mgee has sriasgn
that I hawve apen, bui one might arise at any tine,

ATOR PEPPERS

o that poini.

DAY MORGAHY I esoond 1%,

R TPMANS  Just a sentence or eo will do 1%,

Ir there is no objestlon, that ia agreed %o,

fivlsy matiers, e of them didntt arles in Fhley's eourt:

4t aross in the Distriet Court in Panneylvanin (Kirknatriek)

gn? Le now pending in the fireult Gourt of Appeals for the

Thipd Clrenit, For a long time the Government, under Aets of

1016

T would 1like ta pnt o elanae in hers thad i¥

T make o sipiler motlon with regard

Congrens, hes been in the habll of letting,on publis ﬁﬁ&@%%iﬁiﬁﬁ,'

contracts to. aourt reporters who report easns in which the
Gavernment is a party., It len't dene in every distrieh, bui
$he adminletrative ofTlee whish took that over from the

Department of Justiee in nany busy distriets lets ontraocta

on conpetitive bids to chorthand reporters to report in eourt
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. @overnment oases, esses in which the Uovernment ls a party.

He have a rule which we gtuck 1nhhe?éﬁ~iﬁ 18 later on.

. HOLTZOPE: Tt ie Pule 50.

sy CHATRMANES It is Rule go{n}, an exaet eopy of
a veconmendation of the 5&&151&1 tonfersnce which we adopted
yerbatin {+hinking the Judieial Conference wae a safe thing
to vely on) which saye that each Distriet Court may desipnate
one or mors af?iei&l‘c@aﬁt reporters in the distriet and TiX
by ryule of courd the'e@ﬂp@nsaﬁian whieh such atenogranphers
chall receive, Under ghat rule, we will say, Judge Kirkpatriek
appointed an of7lelal reporter and the administrative offlce
1et a contraet to a ghorthand expert to report Governnent
cnsen, and Juige Kirkpatrick says that eontract, that ayaten,
hee bean set aslide by his arﬁer appointing an officlal
reporber and notody but an mffiaiai reporter 1s allowed 1n the
eourtroon, and the Governnent~contract reporter iz lelt oul
on the edge, and the ofrielal fepmr%é? cherges a good denl more
+han the contraect paporter. #e have gotten some gorrespondsnce
ahout that (I have Porgotten from whom) from the Department of
Justice, and I was chocked at the ldea that any lower eourt
would take the view tha% by providing genaraily for of7lolial
reporters, thls dommittee or the Supreme Court, without &
word beilng sald in the “ules, had 1ntenééé to ahollisgh the
Government contract ayaten for Sovarnnent reporters in

Government €asef, We oertainly wouldn't have done that for
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the world 1f we had ever thought about 1t, and thaﬁ case in
now pending, and it may be that 1t will be deeoided béfore the
next meeting., ' We haven‘t gotten a decislon yet, have wa?
¥R, HOLTZOFFY Ho, it hasn't yet come down,
THE CHATAMANE T would like to see the Feporter
take note of that eiltvation and prepare a Araft for an amend-
ment to the vule making 1t elsar that thers is nothing in this
rule that tendes to abrogate the Governmentegontract reporier
1 JUDGE CLARKSY My, Chairman, we have already done that.
and we make a suggestion which may or may not be adequaté on
page 219.
THE CHAIRHMANS It may be that that Court of Avnenls
oage will he such that we won't need any amendment.
JUDGE CLARK: I mean that we have dlscuseed the same
matter and you will £ind in the comment Jjust prior to that
the Department's poeition with referenc~ to Judge Parker's
hi1l whieh would take csre of the matter; and then we say,
hovever, that In the event Judge Parker's optimlem ahout passage
of the Aet is not gsﬂfirmgé, wé gstate what the Devertment's
oblectiong are on page 218 and over on 219, and at the very
and we taokle the subleet, I @gy aay, pEfﬁa§%, a bit esut%auwlv
mut that iz the way we anprogched it vight at the vg?y ond,
THE OHATRMAND  Of sourse, theve is no use in trying

to prediet what Congress is going to do about authorizing
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- offieclsl reporters at Government salaries., Ye will have to

take the situation Just as 1t is,

“n, LEMANNE Doesn't this relate to Bule 807 Ought
we not vase thie untll we come to Bule 40, Just to keep your
notes etralght? Wouldn¥t 1t aémg up under Fule B0% That is
where your noltes gome un,

THE CHATRMANT  The peint ls that 1t comes up ln 75
bééagsg you haven't got a reporter to make a tranzerint if he
is not an ofrielal reporter. Maybe 1t ought to go in%o 30,

Hit, LEMANNS Wouldn't the fellow under 80 be the
reporter who is rgferraﬁtte in 757 |

THR OHAIRMANET Judge Kirkpstriek wouldn't sllow hie
glerk to make up those transeripte for reoords on a?@eﬁl on
the bagis of the ﬁrans@riﬁt preparsd by an officlal Government
?@@ﬁ?ﬁéri %o, 1% hite both rules, snd maybe the other rule 1s
the plase to put it in,

JUDGE CLARK: Do you want me to just resad 137

A

THE OHATRMANG  You have got 1t in 807

JUDGE CLARKY  That 1e where we discusead 1t, yes.

THE GHATRMANG Let's pass it, then, I brought it
up under this rnls begause 1Y does affeet thig ruls, too, but
I think 20 la the place %o put it in,

SENAYOR PEPPERS  Well, isn’t the third of your pointe
particularly germang to 755%}? The prineiple may be involwed

in #0 but if the point thel you have dlscussed was to be
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speeifieally “eslt with, oughtn't that to bé‘herg?

THE OHATRMANS 1 have an idea that 1 you sald over
in 80 that the offiolal reporter apnointment “1dn't abrogate
the right of the Government to have a enntraot reporter in =
Government sase that would do the busineps %ﬂﬁ@r 75,

MRy, DODGBE  Then the evidence wouwld always be

stanngraphically veported.

MATOR PUPPERL  Yes, I see.

THE CHATRMANE  Then, the other suggestione-we will
leave 1t aﬁiiz e gt to 80 gﬁyﬁgy—u-Jaég@ fibley has held that
if the reporter len't an offielal reporter o transeript ien't
worth anything and you ean®t use 1%, and he has held, for
instanee, one of the parties to the case without an offieial
appolntment from the court (there being no other veporter
around) ga§é into court and hires a gompetent shovthand man to
g0 in and report the sase, ond he 14 Just as gompetent as 8Ny~
body elee, and LIf he isﬁ*%; his transerivt is subjeet %o
eorrection by the trisl jJjuldge snyway under theess rulest and
then you try to get up a resord on appeal by Flling that man'e
transeript, and decignate perts of 1t for appsal, Judge 3ibley
won't have it he won't resognize eny tranceript that lsn't
prepared by an officlal ecourt reporter and oertifisd as such.

I think that ien't very uha@mmén, but very usualy I think 1t is
quite eommon, len't 1%, in the ?eéér&i Court for one party or

the other to take & competent man into couwrt wit» him and
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then 17 somabody decides to apreal, why, Sthen you have got that
transeript and why throw awsy that into the wastepensr b arket:
why not pul & provision in thir rule that pays “which war
ﬂ%%ﬁ@gﬁ&ghig@%iy'r%@éﬁ%gﬁ,ﬁ That is broad enoush to sover
that cass, Hs #lmply says 1t wasn'y gﬁgﬁégrﬁ?ﬁiaalzy raporhed
beoause 1t wae nat by an offisiml raporter, I yow have hoth
an ﬁ??iéi&l one and a private ons, of soursa, you sught to
usg tha &f@iﬁiﬁl reportar, _’
| | JUDEE DOBINE  There are very Tew of flelal rensrtars
in th@ﬂgag%g, % 19 very eemmaﬁ now for one varty fﬁ hring
In a stenoprapher. Ye have never questionsd 1t,
THE OHATRMAN fbley saye you ean't do that. Thet is
_@ﬁy he doeen’t Like thess rules 4v you have to do sush things
1ike that,
HR, LEMANNS It 1s two years since I gsent my
eury @ﬂh@ﬁu@ﬂ@@ up to you, and I tranemitted the puh atance of
what you ssid e hin,
SHE CHAIRNAND I hove you 44dn't really tranamit 1t
ternily. ' |
MRy LEMANNT  HNo, you ceutloned me sbout some psreonal
relevoncen, i my rescelleetion now is a little vagne; ‘ut I
think h%'%“ﬂ?&iﬁ&& that theg 2ot & lot of very alomoy trange
eripts befors tha ?ifﬁh Gireult an” 1t edded & great desl to
their burden in golrg out ans exanining the ?éa&rﬁg, and he

ge@maﬁ’ta think that the preceding vractiee had gotten them
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better tranceriptel that the Dietriet Judoe now ha~ nothing o

do with the transeript under our rules, You don't go to hinm

at all. ¥We took 1t from the Distriet judpe., You pet the alerk
to certifly the docket and the revorter to certify the %%agg@rigt
and you take that up, take 1t o the Court é? Apneale! and he
zald many of thelr tranceripte, their records, came from Llittle
plagers, L1itile towns, and the records werse badly made up and
jééﬁwgﬁégé to their ﬁ?ﬁﬁbigg, To that atout right, Hp, Mitchell”
| THE CHAIRMANG  That is a d4fferent thing from thia,
He tak@é the posliion, ths hroad view, that no record ought to
be certified unlesd the Distriet jJudpe has taken it uwron hime
g@lflﬁs'reaﬁ 1%t over and see that 1t is all right and sorveoily
eertlfiad, and he wants fto shovel baok on the Meatriet (ourd
the Job of going through svery transeript and every pronosed
record on appeal, and aprreving 1t before it goes wp, and
eutting out matters that he foesn't think ought %o he in 1%,
and 81l that sort of thing., Of eourse, the aystem we adopted
wan the Baulty systen that had besn in Poree in Bowlty oases
for many years in which one side desipnated a part of the
record and the other & part of 1%, and the jﬁﬁgg A34n 't have
any gﬁ@@&iﬁg to o, I think $ﬁég% 34bhley is praoticonlly wrong
in saying that 1if you tried to do that you would get any retter
resuita, I there 12 2 row hetwsen the plalntif? and the
darfendant an to mha%he? the transoript is correct or not, thet

does go to the Juipe.
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MR, LEMANNG  Under 75(n),

T OHATRMAN .%ﬁt T there 1sn’t any row they willl
Just hand 1t %o the Judge and he will eertify 1t ilke that aﬁé
he won't undartake to relieve Judge Bibley's aényt af the
poaalihllity of unnecessary or ‘lnacourate natter in there %§
raading 1t through, 8o, 17 we adopted Sibley's ides it wouldn't
have any real regult, but that Len't whet I an driving at.
I am not trying to ohange the rmlanm to allow that. He takoes
the position that the man isn't a reporter at all unlaegs he
hae heen ofrielally certiTisd, and you éan't use his trancerinpt
and I want to anend ?5(%) by some appropriate provision that
the ease 1= stenographieally renported when there 1s & reporter
there whather he 1s offlelal or hired hy a lawyer or not,
alwagé ?%garﬁiﬁg the faet that 1f thers 1a an officlal reporter
in the courtroom, why, hls transeriyt has to bhe used., I haven’t
worded the amendment. I think thers are a good many eases in
the Federal Courts in smaller communiiiss where they don't
have rapular f@pé?targ at all., Gfometimer a man is brought
in that everybedy knowe and he gits in the conetroom and one
man nays himornayhe the two lswyers get teg@tﬁa? andl sgraee
to share ths swpanse. |

MR, LEMAWHY  Dose Judgs giblaykgﬁ ao far as to say
that he won't gesert that? What haprens in all these 1ittle
towne in ¥isefeaippl and L&ﬁigiﬁéa and Genrgla where they are

galled in?
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W GHATRHEANY He nays thalt he won '$ have anything to

‘do with a btranceript that waen't aropaved by an nfrieial

peporier and eertifiad, A reporiar has 1o partifr that he ig
an oftislial reporter and all thab,

Mz, LEMANEE I aidntt rsallze that he went that far,

THE @ﬁgiﬁﬁﬁﬁi I reconnend an snendmant o 75(v) in
anpropriate 1aﬂ?uag@ making 1t elear thal a aars 1n thus
éﬁ@gsg?aghigaiiy paported in s urt within the meaning of this
?ﬁlaxéﬁ that a trancoeript ean be &ggé ﬁ@%@i%%s%gﬁaisg that that
feyﬁ%ﬁ%é may not be an offielal reporter or g Government

reporter 1T he 1s the only reporter prgggn%f That 1= the

subintanco.

:«-_w

wi, 00DGE: I ewppose Lf a stenographer is hired by
one party only and the other party objsots that he i ineompetent
the judge would have to have some power of pagsing on the
enmnoetanoy,

PR OHATRMANY Ne has got that now. Thers is a rule
here that says the @%ﬁ&%'hgg the power to corrast wherever
there ie¢ n question arising as to the question of the reporter's
work, and 1f he thinke it 1s imgaﬁaraﬁgs |

JUNGE DOBIEY I sesond that motlon 17 nobedy haes not
done 1t before, We have never had any trondble. We have always
taken 1%,

T GHATRHANE - T sugpent that our Reporter look at

8ivleyts &Glsousaion,
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JUDRE DORIRNG There are very few pood shorthand

“revorters in Virginie at% all, and usually where there ia sany

ease of any importance they will get one from the big towns,
‘ JUDGE GLARK Judge Siﬁleyfa sase, 1 think, is at
the top of pagg>1§$z Fludge Sibley qnesﬁiéég whethar a case Le
stenographically rg@m%ﬁaé if the ?epérﬁ&? is not one ofieially
designated or sppointed by the eourt, Jﬂégé Sibley's views
are also expressed in Hiddleton v. Hartford Accldent &
Indemnity Co. (0.C,A, 5th, 1941) 119 7,(24) 721.% We haven't
that f@?ﬁ?ﬁ%ﬂ veat .
LAN MORGANT Do you want to put the wotion, He,
Chairman? I moved and Judge Doble seeonded it.
nnE CHATRMANE ALl thosme in favor of that motion
say "aye®., That is apreed to, |
JUNGE CLARK? I think we had better run through somé
of these comusnts, Hogt of them we say no to, Comoent 1T 1=
an old suggestion,

JUDGE DORIEY How about comment I7 Judpe Paul mede

that sgme one to nme,

JUDGE CLARKS I waen't up to that.

MG CRATRMANE  What page” |

JUDGE CLARK: Page 195, comment II on the middle
of the page. The old sugpesliidn repsated by Dean Pound 1n
hla boek that the aprellate court ought to have ys#&r to take

evidence. Wow, there may & real question as to whother we can
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Bp do anytring about it, and while theoretleally 1t ie 2 good
? t: . .
52 $hing, 1 don't think it has seemed €0 me barribly important;

at least, it is mors a theorvetlcal reform than otherwies,

i JUBGH DOMYORTHY  They do that in Admiralty.

s u

i JUNGT CLARKD They do that theoretieslly, yesy I
3

5 have nover seen it done in Aduirvalty. |

) T CHATRMANG  Go on to Judge Paulle sugpestion,

é% JUDGE CLARK: ﬁig'gugg@gtiﬁﬁ 1e ag o the word

52 . . .

= fopomptly®.  Of eourse, that has been raised by others; as-to

the word ”@rcmgﬁigﬁag'ts desipgnatione In the recordi -ass I

88y, gﬁ?é%%l have mnede that sugpestion. I think you night
wall look at our comment IX, whieh is that a time limil should
‘be put on the countar-designation. They zre both the rame
genaral ldea,

MR, LEHMANNS Yoy have got o 1imdt of forty days.

The MASTER REPORTING COMPANY, inc.
Law Stenography © Conventions @ General Reporting

T QFATRMANE  Let's geb te the botionm of that,
There Lo n limit on the counter-designetion. But here is your
proposition, The nltinmate limit, as Honte has Juet s2id, in

forty dave, and every man who takgs an apreal has got to

540 No. Michigan Ave.
Chicage

watoh out for that end age to it that he makes his deslgnation
promptly enough after the appeal fo enable hinm to coms through

the final wind-up within the forty days. I have always Telt

National Press Bidg.
Washington

that the ultimete 1imly of forty dnre ig‘t%@ thine to drive
at, and it 1g uiterly immaﬁgri&l and unimportant as to whather

the serriee of designations by the svpellant should be flive
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Aays or ten davas, and the moment you put ten daym in therae,
.then vou are running to the Judge besauss the reporiter hasn't
writtsn up the transerlint and éﬁking him for an extenainn of
time within whioch to serve your designatlon of the ?&Qﬂ?§
bhecanse the peporter hasn't pot 1t ready.

MP, LEMANNG  Which Jjudpe would you run to?

THE CHATRMAMS The Dietriet Judge. ALl this 12 done
by the District judge,and the Civeuit Oourt of Appeala hasn't
anyﬁﬁing to do with 1t, %o, I san't understend why these
jmdges don't reslize that 1t isn't necessary for a Time 1imit
to he placed on the Tirst sten of the thing, Your tine limit
is on the final wind-up and ths important thing le that you
are ranning the rigk of gotting eavght by not seling prompily
gnough so that when your final ainﬁaup 12 respghed you sre in
no pogition to ask for an extension, WNow, I think that having
in mind the faet that nobody ever knowe how mpon the revorterts
transerlint ls going to be ?gaﬂy,(it may be a weak or 2 month.

or what not) you certalnly wouldn't want to ecay a month, and

“to put that in as 8 day 1imit or a week llmlt ie Just silly

beecanse it ig Just meaningless and 1t means r&nping to the
Digtriet Judge for axtensions and all the regt.“ It seems to

me that it is sort of Gumb in not seeing that the resl pressuve
cones at the end, at the ultimate period, and to have a lot

of intermedlate steps, Tive days for this, ten days for this,

adding up to forty, is Just Toolish, basesuse they will not be
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obeyad, and san't be obaved hecause the reporiter's fransorint

s slow,

JUDGE DORIN:  OFf soures, tha®t would all come in
when you scked for an extension of time. The Judge would say,
"When A1d you Tile the designatlion® And he would esy, "I
iled 4t on the 39th day.® The judge wonld eay, "IT you filed
it on the 39%th day and you expeet him to get it out in one
day, that 1o not very good., Motion for extension nf timsew
for further time-«ia denled,t |

JUDGE CLARKS  Of cource, I am not making any
recommendatlion, but I suggest that the oversll time 1init
eovers all this, |

UL Gﬁﬁlﬁﬁgﬁ: It 1e not only that 1t does, but it
is the fact that the gmall time 1imit on the first ntep jJust
meane orders and extensgions and hothering the Distriet Judpe.

JUDGE DORIEY I think the Judges can take care of
1t and I think what hae probably hanrened in these oanses is
sthat hae haprened so often, One ot there canes harpened to
irritate Judgs Paul and hs 1mmeé1§tély thought 1t was important
and he vushed to us, He 18 a pood judge.

THE QHATRMAR: Fi?st-elggé.'

JUDGE OLARKS  Ae to (b) on page 197 to 199, thet is
the suggestion that Mr, Hltchell hae alresdy made about the
non=official stenogravher. We meke the same supgestion an that

1e already covered.
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oute (o). Porm ot Testimony, vage 200, Mz, Piok of
Bonaton has wrltten & formal vule hers ﬁhigh wa quote, The
general giet of 1t isg, as T take 11, for Turther use of Ithe
asrrative form of tegtimony, and in affeat 1f any party is
dissatisfied with the narrative atatement he ﬁgy'?aqairé that
tentimony 1in quesblon snd answer Poyn Do aubatituted for all or
part of the testinony, and in aﬁﬁf§?m1%§ with Pale 7% here,
may require ﬁsgigﬁat@& exhibits or specifled matarial 1o De
subsbituted fsr the nar-ative statement of thelr substance,

T CHATREMANT  Is that nocersary?

JUnGE CLARKS The narrative statement tan't very
important now, The Judges ﬁﬁﬁ*t:iiké 1t wery mueh so far as I
ea% pee, and you really ﬁén’% get 1t very much axoent by ggygé*
mont, and it is in genaral my Teeling (é% teant, as I think of
the apirit of the rilae) not o have Too many mattere for the
Dlatriet court to ssttle, and in Taebl, we raled in ths Sesond
O1lrenlt that the court has no power excert %o gorrent the
panordy that the Distriet Court ééﬁnat atfikg out from the
reaord] thaé elther napty can get the thing put in the recerd.
That dossn't neoesserily mean that 1t is printed beasusge printing

13_@ﬂﬁi§aly in the hands of the Gireoult Court, and the aroult

Gourt 1o %o say 4F 1t is to ha in the rasopd they are not

going to reculre you to print 1t, but the Pletriet Courd Lentt
poing to go into that, I don't think that 12 necessary.

JUnes DORITE  You disapprove of Hr. Piek's suggestion,
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do you®

JUDEE CLARKT Yes,

JUDEE DOBIEY I move that 1t be left as is.

DEAY HORGANT Yae,

THE GHAIRMANI. There being no objeetions, that is
agreed to. :

JUDGE CLARK:  Ag to the bringlng baek of ﬁggigﬁmgntsf
of Error by some Circult Courts, we have got quite s dlsenssion
here over the eassen. OFf sourse, they can Ao a lot in thelr
briefs ih&t we can't and shouwldn't attempt to gontrol, We
sould, however, make our point a little el@aﬁer, and we
recommend , g0 stated in the middle of papge 203, that asssignmente
of error afg abolished, |

THE CHAIRMAN:  What subdivision of the rule would
that bes under? : »
JUDGE OLARK: That is (4). Under Statement of Pdlnts,
we start oubt by gaying thaﬁg&ggignmeﬁtg of srror are sbolirhed,
JUBGE DOWWORTHT “he Court ' of Appeals wants some
record of what they are to review--some desipnatione, I mean, of
the pointe complzined of, and if you don't eall it esolgnments
of error, you have got to eall 1t gomething, haven't you, %o
indiente what le put bafors the a?@allate’geurt?
JUDGE OLARK3 Hy point is ﬁhaﬁjhgra we abolished
them, snd thay are baok in,

TIE CHAIRMANG  We haven't abolisghed thewn in the



B

57

1370 Ontario Sireet

The MASTER REPORTING COMPANY, fnc. 51 Madison Ave.

340 Neo. Michigan Ave.

National Press Bidg.

Cleveland

taw Stenography ® Conpventicns ® General Reporling New York

Chicago

Washington

1031

Cireult Court of Appeale; they ean furnish them in a brief,
‘and I sm afrald if you abollish them and you zay here that you
only heve power to abolish the sessignments of arror Tiled at
the time of appeal, they will say that you Eaveﬁ*t pot the
right to put assignmente of arror in your %fiéf@a&ﬁé then 1t
seems To me the questlon is,what is a éégignaﬁiﬁﬁ;‘ fthen you
ﬁeﬁigﬁﬁta all of the record %o go up or only part of it, and
reﬁgénéeﬁt wante to kﬂea what points yﬁn are goling to ralse
ahﬁvé‘QQ thaet he will know whgﬁ'yartg of the record te aﬁﬂ,4zt
1e required hers that 1f the whole record Lsn't ardered up by
the aprellant he must gér?e on hie adversary his designation
with a2 eoneise statement of the points on whish he intends to
rely on the avpesl, How, when you say in one breath no
agaignment of error at the tine of taking the arveal. and in
%nat&e? broath that you have got to file a eonelse statement
of your points on avveal, why, it seems to me that they ave
running head on beeause that conclse statement is s verv par-
fea# aaﬁigﬁmsnﬁ of errors,

wn

MR, LEMANNG  OF sourse, you wouldn't have to do that
unless you only dssipgnated s vart of the record, ?Eat might
he the answer %o your last ohleetion., Put T think your firet
point i¢ very difficult to meet besanss if you day assignments
of errors are abolished you may glve the lawyers the ides that
they will never have to meke thew st any time or any place.

Of course, we can't control the eourta of spveal that wang
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tham in the briefe,

JUNGE CLARK: HMav I eomment on this? In the first

nlase, the dasignation for the record 1= quits a Alfferent thing.

It 18 inteanded for a Alffaerent purpose, It 1e sotuslly quits

A1fferent in form: it e merely for the purpose of saying

what we are going to get into the resord, and you don't have it

when you take up the whole record] you only have it ae a
warning $o the other fellow so that he ean broaden ont hile
record an needed,

CTHE CHAIBMANE  Charlie, I think this would do 1T,
wouldn't 1t? Instead of seying that assignuents of srroy are
ahnlished, which might be ¢onstrued gé trying to prevent
thalr Being used in the appellste anurt, you eould say that no
asslgnments of error nead be ineorporated in a record on
anpeal,

SENATOR PEPPERL @@n’%lthat he subleet to the
evception in the oase of Rule 72 beeause In that rule we pro-

vide that where there ig an apreal direet from the Dlstriet

Court to the Supreme Court of the United States that the apresl

should be taken by petition aceompanied by assignments of
error?

THE GHAIRMANS  Thig only relates to the COourt of
Appeals: that Le the Supreme Court. »-

SRHATOR ?Ef?ﬁﬁs Yen, but we say sszignments of

error are aholished,
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JUDGE ﬂﬂ%lgi- What sbout something 1iks thigw-

“that nn formal agsipgnments of arror are necesnary?

THE CHAIRMANI This vule apnlier to reecords on
apveal in the Cireult COourt of Anpeale,

SEHATOR PEPPER: T wnderetand that, sir, but 1f ve
uged gensral language such ag aszignments of error are
sbolighed might not that be taken »y somebody %o mean what it
says, an? if so, shouldn't we reatrain the generality of 1t?

h JUDGE CLARKT T am perfestly willing to take Judme
Dobiets sugmestion or My, Mitehell's suggestlion, I wae going
to add my recond polnt, which 1s, that these Gireult Court of
Aoneals are really requiring it twlee, That le whet I an
trying to avold, I am not trying %o tell 1t to them where they
use 1t in their briefs, They use somewhst 4iffersnt terms,
They epeclfy volnte of argument, and o forth, Pul the nolnt
ia that these Clroull Tourts of Avpesl are regulring 1t in |
the record, and thet iz what I want to atop,

THE CHAIREANET  How would 1%t he to meke 1t thins
wayt To aﬁﬁignmeﬂtg'@f error need be lneorpersted in the
reacord on apneal, ba% 47 the avrellant doas not declgnste Tor
ineluslion in the complete record, and so forth, he shall 20TV
with his desnienation a conolge statement gf the points on whioh
he intendsg to rely on amnpeal, | | _

JUDGE CGLARK: T think that 1s 21l vight, len't 1317

THE OHATRMAN: HNow, that makes 1t elear that you ars
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not sbolishing aecignments of error in the brief if the asrnellsie

courte want them,

JUDGE DOBIKG I ececond that heartlily.

THE CHAIMMAMS  Is there any Ffurther dlscusslon? If
there 1z no objeetion, that les zgreed to,. f

JUDGHE CLARKY The next ie () on vage 203, I think
that igem
) JUDGE DORIR (Interpoeing)t That has been coversd,
naent't 1t? |

JUDGL CLARK:  Yes, that ls in the forma pamperis
idea, and I think that 1s eovered,

Page 204, (£), Stipulation as to Feeord, There in
Just a short comment. i

rule 75(g), @ggé 205, There le a sugpestion apain
of My, Atkineon, vho is a good nman even 17 we don't Pollow
him, that the -appellant shoulsd propare the record rather than
the olerk. Fe points out that in some diatriets the slerk
ineiets upon doing the actual work and charging a Tee,

- JUNGE DOBINS:  That was like a oase we had. The
appellant did all the work, and all the elerk had to dn was to
compars 1%, and the guestlon was whether he eould charge 5
eentas or 15 eentn., ¥We held 5 cents againét the ngptfalle$‘

THE CHATRHANE 7 0 Givo..Are you through with

that one matier?

JUDGH GLARKY Do you want o do aaﬁthlﬁg about 1it7
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Yo don't particularly recommend anything. You ean handle 1%,
enn't you, Armistead?

JUBGE DORIE:  Yes, we don't have any éif%ieﬁltg
at all, I think it would be a miestake to make the chanpe
batgguse I think 1t is golng very ﬁleely.:

THE CHATRMANG I have before me a very niee letter
sddressed to Judge Donworth by the clerk of the Uourt of
Apvesls at San Franeisco. Ha makes a number of suggestions,
I §ﬂn’t think many of them need be consldered here. IT you 1like
I 3&# write a letter on 1t., But there 1 one thing I would
1ike to ask the Committee about. You will note in 75(n) that
1t eayst PIP there be desigmated for inelusion any evidenes
oy proceedings at 2 trial oy hearing whioh wae gtensérg@h&gazly
re@éyt@é, the appellant shall f£1le with hie deeienstion twus
copiag of the renorter's transerint of the evidence or pro-
ceedines ineludad in hie designation.” The last sentence saye!
"One of the eoplies a0 £1led by the annellant ehall be svailadle
for the uze of the other parties and for use in the aﬁ@ailgte
eourt in printing the record.”

Yhen the ruwle was drawn 1t was drawn with the nurnoae
that bnea@f?theaewﬁwomcgﬁiéS' e would be certlitied up as
the offielal record on gﬁ?@él,’gﬁd the other copy should be
sent alaﬁg 80 that the Cireult Court of Ag@@élg could uss it
for printing. This olerk out in Ualifornia sort of assunes

that this original sopy (not the one to bs unsed for or
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Distriet Court and he gan't certify 1t up to the Court of
Anpeals, and he has gét to make another, and the quastion I want
to ask you is, whather you think that rule 1s susceptibls to
that interpretation or nnt} beoauvee I think we asetmed that
nelther one of thess abﬁle% was part of the resnrd in the
Distriet Court #o that 1t had to hes proserved in thelr Tlles
éﬂﬁ‘it 1entt a ?a?t'ﬁf the reagord) snd hoth eoples, the one
aartif;eﬂ and the @ther,ghigpsé-aiang a0 that the Cireult
Court, 17 it 4idn't want %o haveiita original asrtifled record
tarn up hy the printer, eould eend the eony to him, Do you
think that that rvle is Talrly suseeptible to such an intere
nratation ae this clerk places on 1t7

JUNGE DONWORTH: My, O0'Prien ezlled on me in eon-
nachinn with his amendment, He feels quite conaerned abont 1%,
“@ sayve that there la always s complete stéﬁagraphis copy of.
the vroceedings filed in the Distriet Court, I dldn't muppose
that wae universel but he says in evary caee trisd therve ls =
rgeord £iled there. If that 1s true, he says i1t is sn utter
yaste of money to regulre the spnellant to furéish two

oonleg more when both varties have the use of this ecopy that

“im »lready on file in the Distriect olerkta office, ‘Yhat

sbhout that, Mr, Renorter?
JUNGT QLARKS T will say thiet I think we all

thought that bhoth eonies oould be used, I have run into sonme
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“cueation of that kind nyself, thet 1s, that the Distriet Court

~lways seemed Lo think that they alwaye ought to have game%higg
in thelir files. It doesn't seem to me that 1t le necessary.

It seems t6 me that 't 1s more traditlon thgﬁ anything else,
But svparently they fael lost if thelr files are that way., I
suppose 1t ie generallg true abonut files, and 1t ie¢ a good
thing in many vespeects, For most things you have to got an
order of the judge to take anythipg ont, fo, while T don't
think 1% 1s eusceptible to that lInterpretatlion, yet this

dves worry Digtrict Courts, and 1% 1isa congeivabls that we per-

haps ought to put in something that they oan let the record go

ont of thelr handse,

THE OHAIRHANS  Suprose we say then in 75%{b) where 1t

saysd  "One of the coplee so filed by the aprellant shall be

available for the uese of the other parties and for use in the
sppeliate court in printing ﬁhe resord," that one of the coples
chall be for sertifiecation ss the record on appeal, end the
other sopy shall be avallable fay:ﬂge;

JUDER DOWWORTH: I understand that Wr, O'Rrien's oh-
jeetions go a little éesper. He save yau-daﬁ‘ﬁ négﬁ any oeony
beeause there is a complete transerint in the clerk’s offloce
slready,

?ﬁg CHAT®HANY  There ars two difTerent prgpﬁsitiéns-
and he makes them hoth, |

JUDGE porgonTiH: I know there are.
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UHE CHAIRMANT  I'11 read 1t to you if you want na to,

JUBGE DOVHORTH: T wouldn't take up the tine,

THE CUATRMANI He obates explieltly that he makes
the additional point *hat you make, that sometimes theve is
already one oopy on £ils and that you don't need two more,

MR, LEMAEN:T e it pretty »laln that two ooplen
~ught to be required and one of thoss goss to the G,C.A,7

| THE CHATRMANE Both of them do, One i¢ certified
an@éfhe other one 1z szent along to help if they went to print,
etharwiéa the ofrflelal record goes o the printer and suts 1t
all up,and 1t isn’t o very desirable vracties.

R, LEVANND Down my way I had sseuned that Just
that thing harvened) that the 0,0,A, »nly ever got one eosny
snd that wae slwaye tre provious rule, I don't know whether
thay are getting two now,

JUBIE DONYORTHL . It would suilt me 4f the Chairman
follows his euggestlion of writing to Hr., O'Brlen, but I hepe
the Chalrman w11l give rull gonsilderation to the dgtalled
sugpentions besanss My, O'Brien is a very sompetent and cone
solentlous elerk, and not only drner he desire to have the thing
dong right (which, of course, everybody does) but he thinks
that there rules vequire a waste of money and Jupliecation of
effort,

ﬁﬁj LEMANITE  Pupvose we veguire thraee covlen,

THE CHATRMANL  Supprose we take un his volnts
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s%?argtaly, o mast one of his pointe I have suggestad to

make the matiter elear that ha san use hath these soprise whieh
pan po up to the Cirouit Gourt of Appeala, one ag the sertifiled
pogord and one informally, and that he dnaen't have to keen one
in hie file end have a stenographiec 6opy. Wa aan say thab

ona of the covies so T1led shall be used for nertification of
the resord on avpeal--ns part of the vanord on anpenleeand the
other enny ahell he available for the nese of the other nariies
and fﬁr wae in the appallate eonrt in printing the raeord,

Thet iﬁzﬁﬁiﬁﬁ ona,

His sther point-ie that if you have got other ocoples
on file alresdy and you don't need any more~-we o2n eorreoat 1T
you-want by adding a elanre that will eover that and say that
1f there are two on file or one on £ile alresdy, he only has
to see that the totel ieg twowegnmething like that., Those meef
hoth hia objlections,

Jungr noEyonTH: ALY right,

PROVESSOR SUNDERLANDE Is thet certified copy ever
mades uss of? Dén’t thay use the printed e@ﬁy sxelusively?

P GHATTIANE  The printed one?

PROFESSOR SUNDERLAND:  Yesn.

min CHATRMANG  Wheve, in the Court of Appeals?

PROPESSOR SUNDERLAND:  In the C.G.A,

i GRAIRMANT Oh, meny times they don't print 1t at
all,
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PROTERSOR AUWDERLANTT  But 4f 1% 1s printed they don't

~use tho certifled cony.

THE CHAIRMAN:  You mean to send 1% to the printer?

PROFESSOR BUNDERLAND: I mean the juwiges th@%é@l?gs
don't uee ity they don't consult it, |

JUDGE DOBIE:  We don't require the printing of a1l
the records,as you knaw,ig the Fourth, We think 1t is a
worderful rule and is working beantifully, Thet in éll we
eond to the Judg vho writes the opinien, |

e $§AI§%QH§ Judge, suppome you certify up the

written record from tha court below and for snma reasson 1+
ig to be vrinted in the Cireult Oourt of Appenls, Is 1t
natlafactory to you to take that orpinsl eertified rescord and
send 1%t to 2 vrinter and have 1t eut up by the printer, or
wouldn't you like this addltional record spoken of in the
rulas ar a oopy along with 1t°

JUNDGER DORIYE  Yasu,

THE CHAIRMAN: Whioh you esn uze for printing and
treasure the certifiesd copy in the flle,

PROFESE0R SUNDRRLANDY Do you ume the eertified copy
when yon have trhis printed racord? 4

JUDGE DOBIET We don't require them to p?intwavé?ya
thing excevting what the npartles designate~-only what the
rarties designate., Then the printed reoord comes up and that

in alwaye sent up to the fudgs who really writes the aninlon,
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THY CHATIREANE Do you =2lways send the offielal
S gertified faeﬂré to the printer tn let hi%‘eafiiz up?

JUDGE DORIK: Mo,

JUDGE CLARK: The only thing that is filed with us
is & printed cony and the dLatriet elerk eértifias that,

JULGE DORIEL It 18 printed below,

MR, LEMANNg In my eiroult nobody ever looks at the
printed thinge-I §ea§ the typewritten trancerintw-excent the
@rint@r} and the elerk, and he never requires but one: and My,
Dodge telle me that 1e 211 they do in Bogton, send one to the
C.C.A,~=the eertified one whiech they use for the printer and
don't have any use for an extra eony. I

THE CHATRMAN: That 1 what I wae trylng to hring
out here, whether one eopy really ilen't eneugh; It isn't o
question of whether the uprer court uses the certified cony
it 18 a dquestion of whether they feel it 1z vrofitable %o
have 1t ment to the printer and have 1t aut into piéees for
the linotype man.

DRAN MORGAN: We debated this thing for thres or Four
hours originelly, and Senator Peprer wrote a poem ahout its
being a worldeshaking deolsion, and ggﬁéaeiﬁed to have two
aapigg. |

THE CHAIRMANY Haybe we declded 1t wrongly. Here is
an item inwvolving expense, and why shouldn't we consider it in

deoclding whether we have gone far enough?
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DEAN HOTGAM I %hiék that 1s Tths question, whather
we ought to reguire tws again., Ye ovght to savy one sony,

MR, LUMANNY  Wight not 2his be the Thing we ousht
te 40, perhaps? Ask the Reporter to writs to the nine
Cironit Courts of Arnecl-wthere are only nine letters whieh would
he @éﬁ?ﬁﬁﬁ??m»ﬁﬁg aak them Just what they are doing] how
thay are getting along! and vhether they need ftwo eonlies: and
whgﬁhe? this mrgn?iﬁy nolint that you ralee in reslly ilmmortasnt.
Ye will have that when ws ocoms baeck here,

THE CHAIRMANT That i¢ a good ideaj aﬁé if they only
nead one ae?%ifiaﬁ,a?e perfeotly willing to trust it to the
rrinter, why, we will wipe out thie twowoopy hﬁﬁiﬁ&ﬁga.

TRAN MORGANE  And seve expense then for the ldtiment.

MR, LEMARNS  And 1T thle gentlemsnta praeties in
San Feanelsoo 18 to havs ons copy down ﬁhg?é, why, than he ean
have one of the two.

THE CHATRMANG  The question will be refarre? to the
amﬁayte? g0 that he san write t& the clerks of the eireuilts
and ask then 1f they nesd two, one certified and one s cony
not certifisd for printing purpotes or whether 1% would he
perfectly satlefactory to the anrt=if only one originsl
vertifisd transerint be sent ﬁg; and ﬁh@ﬁ\é?&W the rule
accordingly. Ia thers any objeatlon to that?

M7, PODEN: ;t mey be the sustom in every eirecunit

It one party, the appellsnt, orders the evidence written out
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thn etenographer invariably writes out an ewtra aopy for the

"glerk of the court, That 1a the only way in vhieh your elark

out there sould alwaye have a eodny anyway,

DEAN MORGANT That 1s the only way, but the eourt
wuldn't nay for it, 1

R, DODEET. If nobady sver ordsred 1t writben out
the elerk would never have & eopy of the teastinrony,

| JUNGE DONYONTH: He bringe up ansther noint, s» I
mnﬁéégtanﬁ it, and that ie¢ 1f the avnslles asks for more of
t'e rgcérﬁ than the aﬁ%%ll&ﬂt.iﬁiﬁnﬁéﬂ to send un, he thinke
the District Oourt should declde in the firet instanse who 1ls
to stand the expenss of that firet mattsr which the épﬁsligﬁt
wanted to sent up, Ye eayes the Distriet judse should have the
right to pags upon that bessure at present the svnellee é@ai?ea
to bhurden the appellant with all the expense he ean =#nd has
demands a2 lot that he doeen't need,

JUDGE CLARK: I might say that is the next thing I
was coming to here,

THE QHAIRMANL ﬁﬁat have you to say about that?

JUDGE CLARK: We have dlsoussed that., There have been
suggestions madeé of that kind and we have held definitely to
the enntrary in the Seocond Cirecult, and I think we ave following
the idea of the rules and the definite smuggestion of the
Chalirman that 1t d1dn't do very much good to stage a sontest

in the Distriet Court over wvhat should gn to the aprellate court
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heeanuse afier you had staged i1 theve you then restaged it in
the arpellate court to see 1P the Distrilet Court had deeided

anrrsetly whal should be beTore the sppellate court, and 1t

seemad to us.{and I think the was the 1dea of the rule) ihaﬁ

the hetter way was to get 1t up there at onece,

JUTGE DONWORTHE  That len’t gulte the point,
JUDGY OLARKD  Yes, I think 1t 12, if you will exeuse
me: The suestion of peinting 1o where the expénse comes and

1a a AlPferent matter and we treat 1t Aifferently in our court,

I might say there, too, that we voisd for the Judge Parker

mle: we volted for'it a year agoand haven'tgot-aroundto putting
1% into effaet, bhul even though we have not puﬁ it into effeot
we have diepensed with pyiﬁﬁing nuite s 11ttle and partieularly
on thess eontroversial p@intg»ga the way thie t&ing now works
with us 1¢ that we have said in oninlons that those Llseves are
not for the Distriet Court bub are For the aprellnte court:

and then they come to te at onee and say 1t 1s going to eost

go much and eo forth, and we dlsvose of it now very summarily
an’ eay never mind printing 1t) bring it in ts'us in any fo?@,l
typewritten or otherwige, and, 0f couree, when we get our

ile 28 to the smonnt of printing work, why, théy %éu?én*t

aven hévg to 4o that., I night say that m& asuggestion hag
really beon ths ovpposite, Xt'is on page 207, and 1t 1= to make
it definite the other way, as we think it ia lmplied already.

THE CHATRMANS May I ssk this? I have read this
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etatemont of the olerk of fSan Franciece very earefully, snd I

“am afrald we ave confusing the matter of vprinting eosts with

something entively different. As Judge Danworth gsays, I

think his point is different--the point of ﬁhe elerk ont theres.
I don't think ws ought to do anything gbauﬁgit myeelf, The
appellant designabes a @arﬁ of the rreord. Then the

respondent deslgnates another part of the record, and the
éi@xk*g'paini i= thgﬁ the reespondent often deslgnates maré

than he really ought to, and he thinks that the appellant ought
to have the right to go to the Distriet Judge and have the
District jJudge say, "Well, I don't think this stuff really is
needed. I coneede your right to have it put in,Hr, Respondent,
but I thimk initially you ought to advance the eoats of putilng
or of having the él&?k’pﬁt‘i% in the transerint and pay his
fees for having to do 1t." It ie an advanes vayment. It doesn't
Tix on the rospondent the final bill for that eost, The Juige
ie golng to be acked to say, "Well, I think you have asked too
mich and I think it iﬁ‘unfaiy to hg#@ the agp@ilanﬁ pay the
money for printing this part of the fesayﬁgr I think you ought
to advance monsy for such éné suech @aﬁtg that I don't really
think ought to be there but Por which you have asked snd you
have a 'perfeet right to have it." Than that gnes up tH the
appellate court and 4f the aprellate under 1ts power, under
theere rules or itz own rules, settles a gquestion of whether

there has been too mueh stuek into the record, he ean say
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whether that initial exvenditure by the respondent ought to

riétay with him or whether 1t ought to be traneferrved to the

avrellant. The questlon of the printing costs i something
gulte different; that is handled wholly in the upper court.
That puts 1% baek te the Distriot Judge, and in the vases

that the elerk spesks about to requira in ggaé engsen the
reapondent to bear initially, I mean, advance the money for
part of the expenss of the record on avpesl, the only Jjueti-
fiesfien for the request is that the elerk thinksa ﬁhe reapondent
ie ﬁem&%ﬁing too much in many cases and trying to folet expense
upon the appellant and make 1t & ocaze of maybe deterring hin
fron golng on, On the other hand, generally spesking, we don’t
like the id~a of having the respondent besr any of the ensts of
appeal or finanes the appeal or the appellant., That 1s what 1t
amounte to, sven temporarily, That ies the issue, len't 1%,
Judge?

JUDGE DOBWORTH: I move that the suggestion of Clerk
O'Brisn be left in the hands of the Chairmen for his dle-
noagltion.

THE CHATRMAND If we d1ldn't accede to any of the
suggestiones of My, O'Brien, I was going to write him g nlee
letter and tell him we tglkgé then over esrefunlly, and mayhe
I w11l pive hinm our reasons, but I am not going 4o deeclde them,

MR, LEMANNG Suppoge the Distriet Court makes the

respondent pay for these extra things: That would cover
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the stenograshle erets in cooying thew out in the lower eourt.

© The msin exvense leg in the vrinting of them. When you got up

\

to the C,0,4, the elerk there would nrint everythineg unless
you got an ordsy from the C.0.A, 1tsel? not to nrint the axira
parts, That pasrt of the controversy I p?@éﬁ%@ would have to
be nresented to the C.0.A,

THE CHATRMAN: That 1o right,

; TH, LEMAFNT  And that is really the main expense -
in the printing part of it,

EHEGE 20BIN:  Under our rules that 1o handled up
thers., Mot long ago a man printed a thouwsand page a vendisx.
There was a necessity in the ease for nrinting a page and =
half, and he printed = thousand pepges, 0 we aseezsad all the
costs of printing sgainst him, e said he 41dn't have fon
much time to an ;t se he left 1t to hie olsrk, and when the
clerk aidn't now whaet to de he 5gié to put 1t in; 2nd we sald
17 you do 1% again we will sting you agein.,

MR, LEMANNG A man might win his ease on appeal and
yet burden his reeord up with a 1ot of unnecessary stuff that
was not necessary in there to win, -

THE CHAIRMAN: Honte, the §éiﬁt about - asking the
respondent to finange part of the expense of getting the record
of anresl up is m@?e'ﬂ&rrﬂw then you sald, It hasn't anything
to do with the roporterts sosts-~paying the cost of the

repa?ter For getting up the Lrannorint, The aﬁpﬁllamt hae to
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sge to 1t that & Sranserivt l¢ prepared and he pays for 1%,

“This coat that the olsrk wants to have the respondent pay 18

only the elerkts feee Tor certifying, and 1t 1s & vary ninor
thing, and I doubt 17 we ought to he asking or allowing the

parties to go to a Judge snd ask the respondent to flneanee pavt
[}
T3

of the appeal when the iten involved is simply the elerk's
sertification Tess on the record, That i» the way I look at
i,

; JURGE DOEWORTH: T aw not asking for any particular
ruling on the eubleot,

THE CHATRMANZ  IF there 18 no ohjection we will naes
aver that suggestion of My, O'Brien,

What elese have you, Charlie?

JUDGE GLARKY  If you want to oonsider on napge 207
our suggestlion se only ela?ifgiﬁg 75(n) , we 244 at the end
thereof the following sentencel "Other lesues as to the content
and form of the reocord shall be pregented to thé oireuit court
of spnesla.t

TIE CHAIRMANG Doee that mean while you are getting
it up? | _ ‘

JUNGL CLARK: Yes, that is whst happens now,

How to eorreset the Hesord! The District Court has power there-
in estated to eorreet the réaaPﬁg other cuestions go toe thes
CLroult Court,

THE CGHAIRMANT I puess that ie so exsent thabt the
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upper earurt has the 0ld-fachloned 1lea s 'eartiorariing®

Stham into the pepords that te just what yow mesn, len't 13°

JUuDaE QLARKY  Yes, that in, as T say, vhat we have’
held in two ap ﬁh?éa sases, and there Just have haen QQV%?¥1
questions about 1, and 1t may ant be naaessary, I should
think that was the conelualion anyhovw, |

T GHATRMANG  We already have an ordsr, a ruls here,
that the Cireult Court of Avveals &t any time san sall upon
thﬁriéﬁﬁ? gonrt 10 oartify a vartleular mestter, haven't we?

| Jupev OLARK: Yes, but there ars eeveral Judges who
do ralze = guestion at lsast similar to the one vralsaed by the
slerk that the anestions of legsening the smount of the record
ounght to go to the Dietriet Court, There howe heen come
questions as to whether 1t ahouldn't bo éﬁnég and, in faot,
the auestion oame to ua where the Distriet Onurte had ﬁatéﬂ
and we held that.ihﬂg wers in arror. There were s anunle of
cansa--1t waza, in a way, very amueslng, The Distrlet Court
hed stricken the matter from the record as 1t wae winecennary
to nresgent the matter on arnesl, and then ﬁﬁe annellant neinted
it in order that we eaﬁlé aae what srroYr the Distriet Juips
had oommitted in striking it out,

JUDGE DORIE: Do you think thst ¥t would be helpful
to add that? |

THY GHAIRMANSG This rmile already saye? _

"If snythinpg nsterial to alther party is omittsd

from the record on arveal by error or asceident or ls mis-
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atated thereln, the vardles by etinulation, or the dietriet

»eourt, elthsr bafore or after the rscord lg transmitted to the

avnallate court, or the apvellate court, on & prover supgesiion
oy of ita owm iﬂiiisﬁiveg may diraet that the omigslon or ﬁig»
statenent shall be sorrested, and 1f necessary that a sune
nlementsl rasord shall be esrtified and transmitted by the
elerk of the distriet eourt,®

7 JUDGE CLAFEY T think thews is an implication thare
hut’éﬁsi you read isn't quite on the noint I am talking about,

The svpellee askad Tor eertain parts of the resord to go up,

@

e aprellant =221d that lg ton mach end goes %o the trisl Jjudpe
and the trisl Judpe vays tﬁaﬁ that ig too mmeh and atrikes it
out. ¥What I an saving hers expressly is that the trial anuvt
has no power to gtrike 1t out., I think that 1e¢ the impliestion
there aiready,

THE OMAIRMANG I ses, all right,

MR, LEMANNE  Would your sentence add anything? You
say on that, "Other issgues as to the eontant and form of
the reaord,” |

THE CHAIRMANZ  You see the part I resd refers to
omlaslons by error or aaaiéséﬁ. .

MR, LEMANN: How about the flrst sentence: It is
not neeessary but Lf any ﬁifferaﬁeﬁ arisee as to whether the
rgoord truly diecloees what oceurred in the Distriet Court,

the diffe~ence shall be submitted to and be settled by that



AP
17

1370 Ontario Strest
Clevetand

51 Madison Ave,
New York

The MASTER REPORTING COMPANY, inc
 Luw Stenogrenhy ® Comvertions @ Geners! Reparting

Chicag

540 No. Michigan Ave.

Weshington

National Press Bldg.

1051,

eourt and the reeord mnde tn sonform to the truth.

JUnGy NORIEY - That dcesn't give the power tn out out,

v, LEMANN: Does this?

Junty CLARK: First, please 1ot me say apgain that
1t 18 Just elarifylng, But what sneens tn usg not ao sure ls that
the Distriet Judges don't read 1% that way.

amvATOR PRPPERS What is that, elr?

JUDGE CLARK: The Distriet Judges read thab that they
have ﬁﬂwar 1n eorreeting the rocordithat they had power o
eorreet it beeause 1T had superfliuous materlal.

wpw CHATRUANS I agreed tn‘the amendment on the sole
ground that the pule, as 1t stands, only relates 1o onltted
parts or providing for the oorrection of a ragord omitted by
error or hy accident, whereas 1 think this amendment would make
1% clear that 17 some things nad been Aeliberstely omltied,
wheﬁ&é? the question would bhe ralsed ad 4o whether thsy ought
£o be in or not, - 1%.g§$5'ﬁ0 the Gireuit Court of Apneals
far dealeion and not 1o the Diastriet jJuige.

M, LRMANTS Iz the amendment or ruggestion as to
that on pace 2077 |

o GHATRMANG  Yes, the last two 1lines on the page.

v, LuMANM: I don't think it 1s made a® olear by

4he smendment as 1t mlght be. T should think that somehody

reading this smendnent {thi= added aentencs) %aulﬁ'get mueh

more than he has nowj that other issues musat be presented 1O
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the eourt of appenls, and the guestion le, what other iseuer
that 75(n) now entrusts to the Districl Court. If you want to
make 1% plain, I should think you eounld do a better jor than
thie of making 1t plain,

apuATOR PEPPERY  Where was thisr%m be added, Mr,
Heporter?

Junan CLARKS I suggeeted it at the and,

SEIATOR PEPPERt That would be a new subaesation?

JUDGE CLARK: HNo, at the end of (h).

SEHATOR PEPPER: That 1s the reason I asked the
question, because (h) 1s eaptloned tPower of Court to Correct
Rgaord," snd the greater part--all of the vrule, as now iﬁeluéaé,
does deal with sorrcetions in the record. Thie ien't a questlon
nf sorrecting the record; 1t 1e 2 question of amnlifiecation of
what the siopellant is proposing to take up to the Cironit Court,

MR, LEMANN: I think Senator Pepper ls aqulte right.

T4 seems Lo me 1t would eome under 75(b) or 75(e) rather
tha 75(h). _

Junge CLARK: I think (h) alveady contains this
by implicetion, snd 1f you want to eall 1t "Power of Court it
Gorraot Reenrd"w-

MR, LEMANN: Isn't 1t quite different from the
sovrection of the record? There is nothing 1n (1) now that
does ﬁ?ﬁ relate to some impesrfection in the reoord of anything,

wheress what you are talking ahout 1lg not anythingwe
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THE CHAIRMAY (Interposing)t ihat we are tatking about

.ls certlorar! and diminution of the reaord, 1T you hapren to
know what that mesna, That ia where the Civeult Courts of
Avpeal were told that a pavt of the prosecdings below that
weren't ineorporated at 8ll in the reeovrd, Tt {an't a mistake
in the record: it wasn Juet eioply an inwﬁmﬁlﬁta record | and
hev have lesued a writ'of eertiorari snd Aimination of the
record in ordar that the ﬂigtrket Court certify up thoes
aééitiﬁnal narts of the recard bslaw that hadn't alveady bheen
certified, but that len't s sorrestion as the fFenator s8ye,
It is a supplement, an elaborstion,

SENATOR PREPPEHT T wae wondering whether we ought
not to deal with thig matter, which I sgree is lmportent, in
75(b) which has to do with the transoript, bassune, after all.
1t hae to do with this suggestion, with amplifying what the
avpellant is nrovosing to ineluds in the Sranaarint, does i1
not?

JUDGE CLARK: I ghould think that the prover place,
1t would seem to me, was here in (h) and perhape theve 18 a
1ittle §1f?iaul*v with the title only, %hat (h) reslly 1a.
by exprean etatement as well an by imn;igatisﬁ, i¢ the extent
of the Distriet fourt'e poweyr over the rﬁgerﬁ and we nat in
(h) thza affiruative statement of the extent of the power,
what

s
i) sre«~%hst I am adding is the negative statament: ane

the matter is a Llittle broader than the one the Chalrman
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pE raeferred to of dimimution and szo foarth of the record, The
g0

~metter brings un the whols question of the Distriet Courtia
nowsr to shepes the rocord, and we havs sald originally thet
the court may eorpect the reeord, and I think the whols lu-

plieation i# that 1l 81l ha may 4o in the oase of a dispule,

and the quention having arissn, then 1 Just simply put in the

1370 Ontario Street
Cleveland

nepative, He wmay sorrset *he record but he cannot do the other

gg thinge that have baen olaeimed he should do, Haybe 1% ien't
L=
;z naceesary to elarify it but 1t is juet to make 1t ¢lear to the

Distriet Judgen vho have thought that they hsd that power,
SEMATOR PRPPER: ?heﬂ.yaar thought is that by echang-

ing the eaption of "Power of Court to Correst Pacord" thet you

no longer foous attention merely upon nocessary gérra@tiagg

hut pive him the power, or deny him the power, as the 335%

may he, to 4o thua and =07

JUNGE CLARK: Yae,

The MASTER REPORTING COMPANY, Inc
Law Stenography @ Conventions ® General Reporting

SENATOR PRPPER: I see.

é% THE OFATRMANG I think that 1s the place for it.

;5 JUBGE DORIE: T think 1t 1s 81l right to go into

: (n),

gg THE OHAIPMANG That 1e to chanpe the title,

%g SENATOR PEPFEAY  Yes, I was misled by the p?egeﬁeﬁ of

the word "eorrect” beoanse 1t seemed to me it wasn't a matter

Y

of eorrection,

THE, GHAIRHAN: e it your pleasure then that Rule
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75(n} be shangrd by nmaking the sugpgested change in the title

“of that subdivision and hy adding at the end of the sub-

division the provision of page 207 of the Heporter's report
reaéingz“ﬂthe?»igéueg an tn the eontent and form of the racord
shall be greéga%eﬁ o the elroult ecourt of ggﬁsaig“?

EENATOR PEPPERt 1 second that,

TUR OHATRMANI  A1Y in favor of that sav "ave".
Thet is agreed to.

| We will adjourn for a 1ittle while.

(A brisf vecene wae deelared,)

THE CHATRMAN: The next provosal relates to Pule
75(3), and 1t ie a matter that I euggested, If you will pe%mit
me I w111 explain how 1t cams up. This le an amenéméht to the
rule whieh 1s proposed to bs vut in at the snd of (}) and whieh
allows the respondent to go ahead and get the record rrevared
in the sourt below and eertified and ruvshed uwp to the Court of
Appeals, I will tell you apain how the thing srose., That ig
st1ll our old friend the Black Tom pase.

After we got = jgﬁgmenﬁ in the Unlited 8igtes District
Court defeating the plalntiff, it wae alaﬁg in Hareh I think,
why, the other =ide, of course, Tilled theilr notlee of avpesl,
They had to file it then within fwenty daye. They then Aidntt
4o a thing. They wers obviously trylng to prevent it fron
getilng in ai that term in the Court of Appeale, and put us

of? snother six monthe and try to get a settlement out of us
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beeanaes, as T asay, 1% aost us Q?ﬂﬁgéﬁﬁ g year in money, and I.
ot hold of John Melloy, whoe was ssscplated with me (now
Agnietant Zeeretary of War) and I sald, "Beo heve, len't there
snything &n our rules here ot all to allow the respondent tn
expedite an anneal by himself petting up the transeript?®
I saiad, "We ave going shead and Aoing 1t and petting 1% up and
then we will put the other fellow in a position whers hs wilil
h&vg te go befors the spnellate court and move %o ptrike out
the rscord on tha ground that he d1dn’t take 1%t up: not on the
ground that there was anything wrong about it, and it would be
a real admiacion that he Just s fighting for delasy, and I don't
believe hs will dare to do i%,"

To meks a long story short, as a result inelds of
five daye we had the transoript ready, designated ths whole
record so that there wouldn't be any reecord as o what the
other fellow wanted to do, had 1t ecertified by the olerk, and
inslde o7 a2 week had the sase dosketed and the rasord on Tile
in the Cirouit Court of Apveale; and surs enough, the other
zide made & metion to strike it beesuse under these vules the
respondent A1dn't have any right to do that; and then he lost
his nerve and guit bseavss you see ve were going to go in and.
burn him up, and the result was that we got the oase up there.
and h@_iﬂgtgﬂtly moved to have it advsﬁﬁéﬁﬁw It ﬁag an important
sane to the Government, too, and the court advaneed 1t snd heard

it at the June term znd declded 1t, and we ssved over six
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monthe. S0 I made s mental note to send 1t %o the Peporter

“safix 1t up se that the respondent could do that. e appel-

1ant haen't any eonetitutionsl rights, and so this anendnent
comen along,

JUDGE DORIE: - Thers is a similar ??“?i?iﬁﬁ Jrou, of

gourae, vemenmber,in vemoval of the oanses. If the moving defendant

dnsan't File a eass wp in the Pederal sourt, why, the plsintiff
pan 4o 1t., I think it is a good ldea, &géeyali

z ‘ JUDER CLARK: T ralse two gueationsa: the Fivet one,
1f he 1e not in default,len't that hie right?

mEm CHAIRMANG A matter of right? oo 10
Conldnlts- " '+ we make a rule that either side han a vight
to pal the ?aaarﬁ immediately? Isn‘? that a matter of right?

DEAN MORGANE T should think ao,

JUDGR CLARK: I ehomld think to take it away under
the rules it would be so, At the rame flme, he zhould ba glven
2 garbain time.

oHE CHATHEMANI  Ye is given it by our rules,

JUDGE DORIN: The rules glve and the rules feke
away, and the hell with him elther way.

"HE OMAIRMAND Now, we say that he has got the
right , and the othar fellow ean do 1%, ton, T aon't know
what ar thars is any question ahout that,

JUDGE CLARK: The other question T ask 1s on a

dealnion hy our eonrts whieh I think ie wrong, hut nevartheleas




ne
g4

1370 Ontario Street
Clevetand

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, inc
Law Stenography ® Conventions ® General Reporting

540 No. Michigan Ave. -
Chicago

National Press Bldg.
Washingion

1054

12 a deeision, that 1t 1s only what the aprnellant bringe out

"which brings the ease Ln eontroversy hefors us,

JUDGE DOBIEY  You are only bringing the guestions
the sv ellant raises, |

DEAN HMORGAN: - That ean't be trus Bf the veoord,

THE CHAIRWMAYN:T You see, there was a 11ttle gquirk ahout
that becsuse the apnellant dldn't deslipnate any part of the
r@ggré, but we met that by slwply bringing durselves in the
wholé darn thing and 1T you want to put in a 1&% of mechingry
by whieé the respondent makes the first designation-- I Aidn't
think 1t wae necessary. I think the sourt has got 1t. There
18 a eireult (maybe it is yours) that hars a ruls whieh gave if
the appellant doesn't @Pgmptiy hring the record up the other
fallow ean, _

JUDGE CLAMKE  Rather curiously, we have the rule,
too, I may rather euriously, besause 1t does seem to me that
In wiew of the deslsion to whieh I referred thars 1o some Aoubt
about 1%, that 1s, 1f an apvellant indieates or says that he
has no gquestion before us our Juriediotion is gone,

JUDGE DORIEY  The awellant ralras the questions and
datermines all that, and we jJust hold him:bﬁak.

JUDGE CLARKY What gqueetions doee he ralse? There
will be nothing to show, you know,

TUE GHATREANT There fen't If the whols record is

designeted below., He doesn't have to file any asaigﬂmeﬁtﬁ af
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error. We Just abollshed that =0 we are taking the record

un Just as Le and the appellant haes designated the whole
record, He ean't say that thers is& any guestion of our nower,
I wonld be achamed if The law would be that way.

JUDGE CLARK: I waes ashamed that the law was taken to
be that way and I sald so, but I 44dn't atop 1t from belng
that way for the Second Cirouit,

UL CHATREAN:  What does that hold?

JUDGE CQLATKS  That 1o the ease I gpoke of, the
patent daes, The aprellant told us--snd this didn't enms uwp
until we got into the argument-sand you see 1t wouldn't,
Anrellant decided that he would not press the sglaim of in-
?riagemant, but would only y?@gg objlection to the finding
below that hls patent was invalid, and my brethren saisd éhgt
once you eald he econceded there was not infringement, %hgt
there wasn't a oase nf controversy before us; that we lost the
Jurisdietion, and slthough neither eide asked for the Judgment,
of eourse, the spneal was dlemissed for lack of Jurisdistion,

THE CHAIRMAN:T I think this le entirely different,
T™ie len?t any ngstian of foroing the issue on the appellant
or not, ?e are Just plaeing the reéarﬂ hers, putting 1t in
hie lap, and saying, "You make any voints vou w&nﬁ to," Vs
are nnt taking the record up to foree any issue on the
appellant, and we are simply getting the vesord up there by

making his own oase, bub making him do it right away.
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JUDGS DONYORTIE  Have you formulated an anmendment®

THE OHATRMANI  The Reporter hae one on page 208,
and I would add %o Lt that the $itle of tha seetion be en-
lerged, The t1tle of Sectlon (1) of "ula 75 now La "Mecord
for Treliminary Yearing in Avpellate Court." That 1e a
partial record, Wa ought to add snothsr sentence to ﬁ%@

title! Fowsr of the pespondent to have the resord aortirleld -

“the racord on appenl aertifisd an? the nace dneketed; some-

thing 1ike that,
- gupom pomgonTH I moeve that the suggestlon of the

Chalrman be anproved, i ‘

THE CHATRMANT  In there any dlsoeussion?

PROFESSOR SUNDERLANDE:  In the title, power of
aprallas,

JUDGE CLARKS  Yen, the powsr of avpelles,

THL QHATRMANE  Yes, Al in Tavor of %ﬁ@ Agporter's
suggeatilon for allowing the apvellse to hustle up the resord
and docket 1% say "Taye'. That in agresd to,

JUDGE CLARKE  "he next is (%), several apmeails, I

don®t know that I want to do anything ahout this. I will Juet

sugrent it, I ralee the gueation of whether ons notlece of
§§§§a1 shouldn?t do for all partiae, which is 2 14t%le

ﬁifié?@ﬂt iégg from the ons we Yed, The matter seve un in
that eass that we stated heve, Hatter of Barnett, which was

a kind of foolieh thing in.a way, hut thet i2 what often

|
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happens., That wae a gnee where s bankrdpt had mafde an asclgne
qment to her mother, ané the mother was the onhe really involved
end they had the same counsel, and ths eounsel wasn't very
bright. %When thecounsel same te taeke the appesl he appealed
in ths name of the bankrupt, the daughtar, snd then Judge Hand
saked hin at %hé-a?gum@ﬂ%wahe aald, "You really don't want
anything ag&iﬁ@% the bankrupt.," (they had an order that the
E&gk?ﬁ@t roturn a Jocument) and the appellse promptly witrirvew
211 olalime againat the bankrupt leaving the mother high and
ary. The brlef was slened on behelf of both mother and
Ganghter, whieh ghows how they Ao things. Then thera eame the
aquestlion of vhethey we ghould Alewies the appeal sgaln sz beling
no gase of controversy, and thet time I hung oan to Judge Frank
long enough s that in thet eszse we congidsped 1t, Put Judpe
Leprned Hend dissented on the grownd that we had ne nower to
aet, The point Le thist It mey be a 11t%le of a trap} 1%
turnad out o be ons., It wae partly the stupidity of counsel
ot it wae a 14ttle of a trap besavee he Tthought he hnd potten
a oomplete avresl wp and he hadn't, Our soheme now is that
%aeh\ﬁgrﬁy migt go practieally on hle awn, f£1ils a notleae of
anpanl, gﬂﬁrthen they oan annsgolidats, g0 to speak, and have oane
regord, but ssch has got to go through the form himeelf,

DEAYN HORGANZ Doee that mean that one aprellant ean
prastieslly fores the other pgresong to be narties to the resord

en apneal?
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§§ JUDGE OLARKY  Yes, if you want to put 1t that way

H
sbut T wenld say thig, that now one srpellant Torces &1l pariies
to the reeord In a sense when he files hisg notiose for he brings

un #11 others ae aprelless beeause there 1la no auestion of

%E taslignating vho are the opposing varties, 4nd mo forth, beeause

gﬁ you Just Pile your notiece of sppeal in the Distriet Court and
Sthen é?@?yhaﬁg who iz in the ssse le an apnellee. |

;5 DLAY MORGAM:  Put auppose ﬂsﬂé 6T the sihers show

g E

ig un,  Are you going to go shead and agay that they ong % to hawve

shown up end we will fry £o fiz 1T up beeaunse we think they
onght Lo have shawn up?® Ta that what you are golrg to do°
 PROFTASOR AUVDERLADL - You ean't do that,
DEAY MORGANY  But that is Just what they do 4o,
PROVEASOR SUUDERLANDE  T# yon ﬁﬂtif’y them and thay
don't avmesr, that is their pririlegs of savaranee, and they

are oub,

The MASTER REPORTING COMPARY, inc
taw Stepography ® Conventions ® General Reporting

DEAN MORGAND  But lsn't that what yeu 414, Charlle?

That 12 jJust what you 4id.

JUDGRE CLARK: We denided the oase Por the o0ld lady

540 No. Michigan Ave.
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then,

?EAE HONGAN: You said 1 the 14 lady were hora

you would declde 1t Por her or you might deelde it for her,
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and so forth, The ol4 lady waen't thers and the appellant

,..‘_‘.\

who wes there sald that he 414n't aprear for ths old lady.

%ﬁ?émﬁ? PEPPENET  And the people who had the elainm
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against the bakrupt withdrew then.

DEAN MORGAN:  Yes,

PROPISAOR SUNDERLANDYE T don't see how they 414 1t,

TREAN HORGANE:  The snewer is that they 414 1t. Bhe
wes in Jail,

ATHATOR PRPPERY T ean sge Learned Hand's polnt of
view, {lLaughter)

DAY HORGAN: T would have been in Jall if that had
been ‘%ﬂﬁ to me, but it wonld be beyond all the rules of the
gamea,

JUDGE OGLARKL  Judge Frenk wrote the oplinion and he
aald that s lawsult wes no longer a game of chance., It was
an attennt to ds jJustlce. I have cited his ease fyonm Time to
taine,

| DEAY MORGAN: Then he went hack,

Jungm DoRWoRTHE  Yhat is the wotion?

TUE CHATTMAN:  Te there any action there?

JUDGE CLARES There 1s, at leaet, a spirit of levity
developing which, I guses, indleates that there le no action,

P CRAIRMANI May I ask the indulgence of the
Gommittee to go bask to Just what we 314 recently shout the
provisinn for allowing the gn&gl&ee to get %hﬁ roagord up® I
think there is o vrovision in the amendment that Lesn't ouite
satisfactory, On papes 208 of the Feporter'e report, his

nroposed amendment 1st
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NTP an armallant falle neamatly to settle tha roeord
and have ths <sme nertified and tpansmitted as hereln provided,
the avnsllee nimeel? may expedite the apnasl by having tha
raoord transmitted and having the case doeketed for the Tulr-~
noge of having the apneal determined.” |

mat always ralses the queatlon as £o whether he has

‘phad a reasonsble time ©O do 1t, and in ths oase I epoke of we

ha@t the reeord up there 1n £1X daye, and AT we had that gquall-
Pieation on 1t we would hav$'be§n tan poon hecausge he had not
£nlled prﬁﬁgtly to get 1T up. Eé intended to fall nromptly but
he hedn't yet gone that far, '
| SENATOR PRPPERI . Antlelpatory breaeh,

myw gUATRMANS  Thevre 1t snother diffioculty there.
As 1t reads, the aprellise mey nimeelf ewxnedite the apneal by
naving the record pertified and tfgngmittaﬁﬁ That 1e nareoy
and 1%t probably would mesn thet he would have to walt untll
the athar Telleow deeipnated the parte that he wanted and all
that , and that the oply thing that he could erpedite might be
the cartification by the clark whioh might be paylng nie fee,
Without Tormulating . .the amendment, -l ank that 1t be referred
to trhe Reporter to atrike out that cenéitian 81f sn &pgellant.
£alls promptly to gettle the regorad," the othar Tellow oan,
and to rephrase the amendment so as t0 provide whatever
machinery there may be negegrary Lo enable the appellee to

make the first deslgnation. T he designates the whole record
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am wa 414 1t is easy, wit 1F he desipgnetes a part of 1%, then
the avpnellant ought %o nave the power to add 1o 1t, you nee.
He reslly has got to have s0uwe maohinery for that , and ve don't
want to take the tlme now to draft it., Hay I aak that those
matters be referred to %B@ Reporteri |
| aENATOR PRPPER: 1 meake such s mobtion.
wE, TOLMARL 1 g0 move,
 oguATOR PEPPERS I second 1%.

e CEATRMANG  If there ls no aveaption %ﬁaﬁ.wiil
he apreed 0. |

ﬁf* Renorber, will you go on wi%h’yaﬁ% busineas,

Junes CLARES (13, printiﬁg, T puens not mieh more
wae to be said, Be T underetand 1%, the Gpininal Committes
has recomnended the ?éurﬁh Gireutt rule and will make 1% uni-
fForm in all ecases 1n the Pederal eourts and eriminsl eases,
1antt that correct,¥r. Robingon?

MR, HOLTZOPP: X atan't hear what you aaida

JUnGE CLAREY That you are ?eaammsnéiﬁg.th@ Fourth
firouit rule ag Lo @fiﬁtiﬂg;

un, HOLTZOFF: Yes, 8irs

PHOPEASOR SUNDERLANDE  How do ’hhé};’ get thelr
suthority? , |

wiy CHATRMANSG  Their &uthé?ity\is nroadér than ours,
We mre not doing 1t here, This is just = ?@iteratiéﬁ of the

sxlieting law that printing ls 2 matter for the Uouet of




By

1370 Qatario Street
Cleveland

51 Madison Ave.
New York

Y, inc
porting
]

G COMPA
ns © Generai

540 No. Michigan Ave. The MASTER REPOR
Chicago Law Stenography ® Conve

Mationat Press Blde.
Washington

1067

ought to 4o that about the notiee froun the elerk. Pergsonally,
I think 4% 1a a rather good rule,

THE CHAIRMANG  You are talking sbout 77(8), aren’t
you~

JUTEE CLARKY That'e aarr&é%, ??(é).

THE CHAIRMANG  That was referred to you to hold wp
untll we saw what the sourt 4id in the pending oase.

JUDGE DOBIME T think %Ea% is best,

THE CHAIRHANY  Ie theve anything in (a), (b) or (e}

JUBGT CLARK: Mo,

THE CHATFMAN:  Rule 74, motion day,

JUDGE GL&RK% No gchanges suggested there,

THE CHAIRMANG  Twle 79, books kept by the elerk snd
entries therelin,

JUDEE CLARKS Ve have sons guggesﬁiaﬁa from the
Adminietrative Dfflee which 18 merely the giving of the
suthority to them. You will notles that in acoordance with
ﬁh%i?‘guggésﬁiﬂﬂg W ?eeémmgﬁé the addition nf the following
proviaion to Fule 79(a):

"Books and Records Requived by Adwinistrative Office.
The Adminietrative Offlce of the United States Oourts may
require the keeplng of any othar habke or records whieh 1t
degme ﬁaasgﬁary,’gné presgribe the dutles of the elerk
sppertaining thereto,?

DEAN MORGANT T a0 move, ¥r, Chalrman,
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JUDGR DOBIN:  fSome of thenm g}%gﬁ‘t poing to 1&& it
but ¥ am in favor of it 100 per cent, |

PROFESGOR 2VHDERLANDY  They ought to have that powver,

ALVATOR PEPPERI They ought te., I second the
mation, A

WR, HAMMOED:  They have got the authority, Why
should we give them the suthority?

DEAN HOPRGBAN: I sunposed they had the anthority,

JURGE DORIEY  Those 1ﬁé§%atian$ thay are nslking are
@égﬁi?iaeﬁt. Whet wae the qunery?

JUDEE CLAREY I ean't answer the guestion of whether
they have %&%I&ﬁth@?ity already, but there are two prastiesl
anawers, Ye are dealing with that Xind of books already and 4%
15 o natursl thing to put ing snd the other thing is that they
apom to think that they wanted 1%,

JUDGE DOBIE: T think that 1% is desirable to have
and 17 sny alerk metes ohatreperous We ocan ahoy ’him this
sheolute warrant For 1%, I movs that 1t be adovted,

THE CHAIRMARY I think that ﬁheég we anecify thatb
the books shall be kept by the dlerks there ls a2 neeessary in-
ference, )

DEAN HORGAN: If they want 4t I think they ought teo
have 1t, |

MR, HAVMONDE - o do I,

PUE CHATRVIANE  The guestion 1a as to the adopbion of
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that reeomrendstlon.

JUDEE DOBIRG I move its sdoption,

THE CHATEMAWEG  A11 in favor say "aye'. It 1=
agrasd to,

JUDGE CLARK: That was an addition te (4), ¥r,
Shafroth of the Offipce suggeste a amall change in (b)), eivil
order book, and he wanta to have it made a rocord inetead of a
hook so as to Hvold unneceneary ég@liégtisn of covying.

He éﬁgg@stg thatt"The éla?k shall aigé keap a record for
eivil getions entitled 'oivil ordere'.” instead of kesping a
book entitled "eoivil ovder book," |

THE OHATRMAN:  Ig thers any Qb&aaﬁiah to that?

JUDGRE DOBIB: I move ite adoption,

THE GHAIRMANS If there la no objection it La
agreed to,

Ve are now up to 80, ,

JUDGE CLARKY  An earlier part of this 1s a dlsenssion
of the position of the offielal setenographer., A referenss to
the vending bA1Ll on pape 217 is Judge Parkerts eomment in the
Anrverd Law Review where he disoueses the bill and he thinke 1%
iz going to pase, On pape 219 1g this questlion that the
Department of Justice has brought up, and on page 219 is our
sugpestion for doing somsthing shout 1if,

THE CHATEMANG  About sontraet %epgyﬁ@rs?

JUDGE CLARK:  That le 1t, yes, slr, and our suggestion
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le at the véry end of 219, and we supgest-.

"Hn GUATRMAN (Interpoeinglt  Let's see, the very
end of what? ‘

JUDGE CLARK: Pape El?, to add to the first sentenece
of Tule 20{a), which naé-raaég ae followst

"4 eourt or master may direet that evidense be talken
stenographieally and may apnoint a ét%ﬁagragh@r for that
purpose.” e would add to that, "having regard to the ewpenses
iﬁgéi?@ég the abllity ol the partiee to assume the copte, or
in the sane of the United States, statubtory restrietions on
expenditures

MR, HOLTZOFF: My, Chairman, our troubls was wilth
80(b) rather than with #0{a), The Cireuit Judge of the Rastern
Distriet of Pennsylvania took the position that 90(n) pave
him the suthority %o ezelude tha transoript prepared by our
gontraet renorter, and my suggestion 12 that any smendment
ought to hg on 80fn) and §e?ha§é it sight be a 1ittle more
elesr as to what 1g intended than the lanpuage that has Jjust
been auvggested,

THE CHATEMANS I rather think that ie¢ so, This is
the official stenographer rule, (b), thet is construed to mean
as abolishing contraet repoprters, and the way to bat that in
the eye wonuld be to add to subdivision (b) of Hule %0 that
nothing herein contained shsll operate to prevent the use of

Government contraet reportera in Government cases. You have
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ot it there Tlatly.

JUDGE DOWYORTIR I so nmove.

JUDGE DOBIEY T seeond it,

THR GHATRHAN:  Is fhera any abjﬂgﬁian? That ie
agrasd to,

You had something else, Charlle, alout trying to
induee the judge into an admonition o make a rearonatle
géﬁééuie of the fees, Do you think we can do anything with
that reslly? Isn't that more of an admlnistration matter than
anything slne?

JUNGE CLARKT T supvosme it 1=,

THE CHAIRMANT I don’t believe it amounts o anythine,

SENATOR PEPPERY What was thati » reasonable what?

TN CHATRMANE  In the provieion that he proposad
to {a) he had a provielon in there that the court will hawve
t0 have due regerd for the fixing of the schedule o7 faes, the
aﬁiz%ﬁy of the elient o pay, ard romething like that, UWhat
wae that?

JUDGE CLARKY ﬁa&iﬂg_reggrﬁ to the expenses in-
volved, the abllity of the parties fs agauns the ocosts, or in
tho oase of the United Btatesn, statutory restrietions on
erpeanditures, |

THE CHATRHARS  You mean to attaoh that-e

PROPESBOR SUNDERLAND (Interposing)t You mean attach

that to the second sentenas, not the first., The firet is the
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ardering of the gshenopravher,
JUDEE CLARKE  The way I suggested 1t 1o tn the first
sentenos of (a), and 1t would eome in there 1 1% wae in (g).
The esupgeetion, as I ﬁﬂ%@?éﬁgﬂé 1t iz now snoroved, is that we
pus 1t in (b) which, of course, wonld masn soms rewriting,

THE CHATRMANG We &44n't put *hat business in (),
211 we put in (h) by the motion that was passed was Just 4o
mgge 1t a naked statement that covered part of wvhat your
amendment was eupposed to cover. It atated erplloitly that
the amendment wae Mothing herein contailned shall operate to
pravent the use of Government sontract reporters 15 Gavernment
aases or eoases in which the Government iz s party,"

There 1e something elee in your amendment that
relaten to that,

JUDGE CLARK!  Yea, but I think perhaps we had hetter
lat it po, then, | |

TUE CHATRMANT ALY right.

DEAN MOPGANT  Whet about that paint ﬁhai e augg@gtéﬁ
before, that etencerarhlie reporter meant atenographie revovtoer
of eny kind) Did we pubt that off until thie time?

JUDGE CLARK! WNo, we covered that,

DEAY HMORGAN: No, at that time we coverad.

THE CHATRMAN (Interpoeing)t We meant a mgn hived
by the parties,

DEAN HMORGANL We 414 put that in?
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THE OHATRMANG  We d4d put that in the record of

ralea,.

DEAN MORGAND  Yes, that was on making a record.

TR CHATRMANS  Ave we wp to 217

JUNGE CLARK: RBule 41, There has definitely baen
gome auestion as to the appllieability of the rules in gertain
genersl gases and rartieularly in reference to Tuecker Aet
dases, The Pirth Cirenit held the rules not appllesble o
Taeker Aot sares, and in a ease in our oirveuit (reversing, in
faet, an opinion that I wrots),United States v. éhs?wa&é, the
Government in that omee took the aegit;@n that the rules 418
eprly to Tugker Aet eames although they made referense %o the
nartioular matter there involved, which was a matter of jJuris-
dlotinn of the vartles. ' |

THE CHAIRHAN]  They sald Jurisdletion?

JUNGE CLABKY Yaeg, 1t was treated as Jurisdietional,
I.wonder 17 it wouldn't be well to put in what we have sug-
posted here, to add a new eclause to Rule #1(a) as followe:

"Thene rﬁlgg apply in all ocivil =ctlons by or
against the United States, except as otherwlse provided hersin,”

THE CHATRUANG You say ﬁhét the Fifth Cirouit held
that 4t 4Aldn't apply to Tucker cames., They sald that
regardlens of whether or not 1% wég diotum, and the Qﬁﬁg?ﬂméﬂﬁ-
had up in the Supreme Court a case from your elreult?

JUDGE CLARKS That is right, United States v,
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Jhervond, that is true,

THE CHATRMANY  And you beecame M aturbed that the
Fifth Civoult had esid in dietun that the ?uekér Ant esses
Wwerantt povarned at all by the rule. It zeemed an abaurd
rosition to teke ané,ﬁ took the matter m§ with the Selisitor
Goneral ard protestaes agalnst the Government'e aiting the
Fifth Cireult Atetwm 1n support of the Feaond Ciroult view
that "ueoker Ast eanmen didnts apoly, and the @a?gﬁnmeﬁi briaf
sga&ﬁaﬁ to that view, and in the extreme they admitted that
they 21an*t vely on the case, and that the Tuecker Aot eapas
were governed by those rules. OfF oourse, no matter of veal
lamnity tn ault and no matter of real Juriediotion was invaivgﬁ
So I aon't think we have to #ay anything sbout 1t becauss I
hink it 45 obvious Prom the ruikg 88 a whnls that they do
2oply to Tucker Aot essss an far as progedurs i coneernsd,

JUDGR CLARKS  That may be true, bvut I think ﬁﬁ%rﬁkihg
ought o bs added and that iw thist There wan nothing in the
Supreme Unurts opinion in the wherﬁaaé ease that wg@iiy tovarsd
The polnt mor reslly ﬁave sonfort on thie,

THE CHAIRMAN: In 011 these rulsa, Oharlie, -you
have proviclons time and time again as to what the Government
has to do ond whether thay have t0 do 1%t and whether they
don't, and epeelal rnles for the Government, when the Uniten
Spates 1o o party; they don't have to pay costs and things of

that kind. You go through the rules and I osn show you PLPLY
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provisions making 1t Talirly plain that tha Government of tha

“United Otates in Government 1itigation 1a sovered by thase

rulss and you have got nothing but a dlstum of one sourt,
through n Oireult Uourt of ApdDéals, gﬁiah.hag %égn romu”lated
hy the Depasrtmant of Justise in 2 brief. 1 dsubt 4f thay |
need 1%,

¥R, LEMANN:  The only thought that oogourred Lo me
wag whather the sverage lawysr whe had a sult unégy the Tucker
Ant sace would know that the Supreme Court (ag T unferstand it)
had ma% pagsed on 1ty but the briafs of the Governnent , which
sre not avsilable to the average lawyer, contalined a2 re-
pudiation of the dsoision, "anke & man in the Pifth (irenit
who hees a case against the Governmant mwnder the Tucker Aet;
e turns to that “ecirlon and he would naturally aseume thatl
$n the PLfth Cireuilt, at least, his procseding wosn't governed
by theae rules, ’

e GRATRMANT  Maybe you've right. Then the proposal

16 to add a subdivision to fule #1{s)--(8) ~==ihich would

read?
4 "mens vules g@@ly in all eivil actlions by or
sgainet the United %%étag, except as otherwise provided hereln."
| JUneE DORIE: I move its adoption.
THE CHATEMANT Ie there gﬁy objestion? That 1s
agresd %o,
JUDGRE CLARKT I wae golng %o say, of eourse, you

eovered 1t, but thers is a late North Californla case that
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ala e

i, LEHANN {(Interposing)t That is sited in your
metarial on nage 1,

JUDHE OLARKt  Yom,

TN OMAIRMANT. We have sdopted 1t. Fe sura to put
in your nots to the »ule thait the puriose of that was ¥o nake
1% eolear that the Tucker Aet onses prﬂgaﬁa?a are governed by
'thig rule, ,
| ¥R, LEMANYT  And may the Gowvernment vepudlated ite
aant%&?ﬁ axbression in the Sherwood oase,

JUNGE gLARK: Fg?hg§$ we oould put 1t 1n anothsr
way, that the Government coneurred with this view,

THE CHAIRMANG I have only one question to ralse, and
that 1e that we state that these rules flatly avply in 811

cases by or against the United States, The Supreme Court has

held that in so Par as our rules allow a sult in counterelalm

against the Unitad States, 1t 1ls a Jurlsdiotlonal matier and
the Government hasn't congentsd to be sued, and that sort of
thing, and the counterelainm rules Jo not eprly, What are you
going to do about that?

JUDGE DONWORTHI  Algo that the Joinder of defendants
doesn't anply to tha%,

JUDGE DOBIET We oan't éeu%h Juriediotional
matfers.

THE CHAIRMANS I know, but you see my voint, Thelir
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- elalms, and aow the Supreme Court saves that our wules do not

apply becanaes there is Lamuniity from sult,

DEAHN Eﬁ?&éﬁs We also have a ritle that gg?s that we
don't chanpe Jurisdiotion or venue by any of thase rulen, That
takers eavre of that, I think,

JUDGE CLAREY YWe ean put in a note, too, I think that
thie le also subjeet to that rule as to not extending Jurle-
dietion,

C ONBAN MOTGAME  Yes,

TR GHATRMANS  And point %a_yéﬁ? sage Trom yéﬂ@
olroult.,

JUDRE OLARKS  Yes,

JUDGE DORINE I think we oan leave the drafting of
that to the Teporter,

THE CHATRMANS  ALL right, Newt in order, Hp, %@?@?&gfé

JUNEE CLARKE:  Wawt o that.thsrﬁ has been some
queation as %o how Tar the enforocement of adninistrative
E&bﬁ@%ﬂﬁ%§ @hiﬁﬁ have to gé through the Ei%t?iéi‘éﬁu?ﬁ, ars
subjeat o procedurs here. We had a rather interesting ecare,
Perkine v. Zndleott Johneon Corn,, which finally went to the
fuprene Court whiech upheld the prossdure we follewed, Pnt
the interseting thing was that there the Distriet Court Juipe
miled that the rules 444 not anvly beesuse thoss are caces

requlring more expeditious trestuent, and then he t@ék two yeare
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to “solde the esse, (Laughter)

M, LEMANMY  How Par do these prulas work in these
administrative proceedings? I just wondered 1f the pattern 1s
generally applicable. I fon't know, I sm just soking for sone
inforaation, It ig¢ 1ike trying o make a é@aar@ pap it into |
# powit hole,

JUDGE CLANK: i don't ses why overything under them
san't work exeept some partlewlar thing that the etatute 1t-
palf governs, The statute will eay thet you arve to svvly it
te the Distriet Court ao and so) and oubside of that all the
detnlle would be better oovered by this besauss the main
roanon Tor that ls that there is nothing else that doss @ﬁ?é?
16 and 3t lesves the Distrieot Judge qulte at large, %o, our

sugertion, you ese, e 50 vrovids in accordancs with the wndere

other matiers of nrosedure ae aré not provided for in thoss
statutes, and we lilst partioularly the prosesdinge to sompel
the giving of testimeny in necordance with tha subpoena, and
=0 forth,

THE OHATHMANG  This brings into play motions o enw
foroe sabpaenas or motlons to compel a man %to answer, and
aomathing like that,

JUDGE OLARKE  Yen.

I GHAIMMANE  Te thevs any auestion about that
anendment ? | '
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Junen nORIEG I believe 1t 1s a good ona,

', 1AHANNE  Yhat ave the rules that apply, 26 and
thoes followlng? |

T !393‘1;”"“&“43 e rule would be S1(a)(3),

MR, LEMANN:  Yeg, but I am Just @éﬁﬁ@?iﬂg whioch of
the miles would beoome applioable to the amendment, Pule 317
T am just trying to Tigure in my mind whether 1% would be eure
f:@ ,%gfafz@s N

JUnge CLATK:  In general, what 1t womld do wonls be
to uae éhg pleading rules, snd those would be the most natural
ones tn come In, andl among others there would be Rule 12 whieh
would bhe avallable, |

ur, LENANN:  You mesn the pleeding éula that is
apnlioable to the administrative boerd to compel the produe-
tion of Aoeuments 1T they £ile a petition againet the re-
aaleitrant individual or e@mg&ny?'

JUNGR CLARKS  Yes, as & matter of faet, these things
aaﬁe up very often on af?idavite on both oldes,

THE CHATRMANE  When you want to have or gat »
subpoens out of a sourt for an gﬁmiﬁiaﬁr&%ié@ officer and gég
talk about pleadings, do they file a sult asking him or suing
him for s wrlt of mandamus to compel him to anewer?. Is that
whare you say our pleading ruleg come in?

JUDGE GLARE: What they resnlly do ig file some sord

of a preliminary dosument whiech they often call the motion
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but is praetieally a complalint, and sometimee they e2ll 1% a
petition, and they ask Por an order of tha eourt for the
productlion of documents., You see, 1t has to be dons through
a eourt owder, Then, what g to hanpen next? Well, the
defendant will want %o objlect. How is he to objeet? If you
have the rules aprliocable, why, he staris f1ling his regular
snever to the patition. ‘

PRe LEVARES Dosre he have twenty days ovdinarily to
snawey this conmplaint of the War Labor Board or some other
board, or the Vatlonal Labor Relatlions Poard? He would have
twenty Aaye undar our rule,

THE CHATRMANI Unless the statute authorizing that

- rpeocedurs proavides for other procsdure, to wit, five dave or

whatnot,

MR, LEMANNS  This 1 merely a word as to whether
we avre warvanted in seeling thie thing thrﬁégh eomplately, in
natting thie thing in without a survey of these adminlstra-
tive vroossdings,

| JUDGE DONWORTHY Wouldn't he a§@iy for an order to
show eaure and epecify the notice in hile order?

MR, LEMANNG Oprdinarily.

THE CHAIRMAN: Thaet, would you say, 1z because
the statute avthorigzes those proeedures? Are they converting
a2 mere summary proceeding by which the administrative

offielal goes before the court and gets a subnoena, into a
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Lawsult requiring a summnons and service and all that?

MR, LEHANMS  That i what I am afraid of,

SUDAE DOMYORTHY  Ha,

JUDGE CLARES It depends veally on how you look a%
$t. In the fivat instance, the cases, gglfhﬂy gomg up, nust
reslly he by petition, and oftentimes thoy ere not, and sctually
they have every elsment of a lswsult because the defendant is
un there Fighting. ?é?y often it cones up by both sldes
filing affidavits, so0 1t should be or i practieslly a motion
for summary Jjulgment,

T GHATRHANS  Without any. compleint?

Jungw QLARK:  There is a gomplalnt, whether you

‘eall it a petition or pomething else,

THE CHATEMAN: I would like to see or have you bring
hask at our nert meebing an extrset from each one of thenss
sdminletrative textz thal epecify what the ??Eﬁ@ééiﬁg i¢ and
just what the practlee is which is vpreseribed by the ptatute,

MR, LEMANNT T would like to éa?ve an arder to chow
paupge on some of those more impgytgmt adninistrative hoarde
bhefore we favor such 2 vnle, and sek them how thle works,
?h%g@ fallows work on 1t a1l ﬁ%@lﬁimei

PR OHATRMANT Tt g&ulé go %o them, When we
éiat?&ﬁﬁé@ a dreft wo ought to see that ?hej all get 1%,

R, LEMAENT 1 was weﬁae?iﬂg, ::1'f; hefore we stnl-

tify ourselves or do something, whether we ought to get some
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THE CHATRVMAN:  From soma of them, We ought to know
what we ave dolng and we ought to see these statutes and
aee to what extent they do vresoribe procedure of their nwun
and whether we may not be converting a very informal and
sumaary vroceeding into a long-winded laweult.

JUDGE DOBIES ‘hat do you think of referring it back
to the Beporter for further investigation and raport?

TR CHATRMAN:G T think that is the best thing to do,
It 1z a matter thet can be brought up anew at the next meeting
and 1f 1% is the sense of the meeting, we will refer it baok
to the reporter to look into these administrative statutes and
inform ue and himself s 1ittle more fully at the nert meeting,

H3, LEMANN:G  If he hasn't given us a 1ist of all
the eases (perhaps he has) he should give us a2 memovendum of
all these onses an' gsee whether anything lg needed,

THE CHAT™MAN:  Ta there any dhjection to referring
it back to the Renorter? Does the Reporter objaet to
referring back to him the proposed &mﬁﬂdmsnﬁlﬁ@ Rule #3(a)(3)
which adde to thingscovered by the procesdings by adminlastra-
tive boards to tell people to answer qn@stionszr

SMNATOR PEPPER: Oh, yes,

THE CHAIRMAN: Execept to the extent that the
statutues themselves vrrasoribe the pfes@éure; It is found on

page 220 of the Beporter's dosument.




1370 Oniario Street
Cleveland

51 Madison Ave.
Mew York

“The MASTER REPORTING COMPANY, inc.
isw Stenogiephy ® onventions ¥ Genefel Reporting

S40-No. Michigan Ave.
- Chicage

Mationat Press Bidg.
Washingion

‘ m%\
//

SRVATOR PRPPERY I sesn,

JUDGR CLARKS I Aon't know how much of a job ve
een dn in three weelks, but T think we can give you something.
"ore hove been several ossep: there has bean a comment on

1% in the Federal Tulee fervice which disenssed 1t, and

theve has been some literature., I might say that I ecertalnly

have n~ intention n? elowing thie thing up, and I think 17
wéxgé% an orderly procedure we will be able to got it
Taator,

TR QHATTHAYS Shan't we refer it o the Reporter?
Our time is getting very short,

JUDGn CLARKS  Yes, that 10 right, Here i1a 8 some
ment, 1f saybody wanis o vead it, on enforeement by admini-
atvrative rules of FPedaral subpoenas,

T (ATRMANS  Ia there anything else on Rnls 717

JUDG OLARK:  LetTs see-~Admiralty rulese-well,

I puaen there in nothing to be sald there. Comment IV,

cr FATRHANE Pottonm of the papge, 221, Thet
rolaten to Mule #L{a)(8),

JUDeE OLARKS  That haa beon veneanled and anothey
statuts has %gkgn ite plase, and an we ought to bring that
wp bo date,

TR CHATPMANS  And your proposed amendment is?

JUNGE GLARKYT Yo subatitute the nev seotion, which

1g TA%le ¢, o738, which eontalng a provision for service hy
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yahlieatin and for answer in nrocasdings to ocancel aspiificntes

a T eitlizenship under the Aet of June 29, 1906, as amended,
,8,0,, Title &, =734, to remaln in effect,

THE GHATRMANG  You simply change the referonce to
the %tgﬁate and pefer to the vresent one iﬂéteaﬂ of the
repealed one, is that pright?

Jundy LARK:  Yes,

THE GﬁAIEﬁAE§ Ia thers any objeotion %o that 7

JUDGE poBINt I mowe ite aﬁaﬁ%igﬁa

THE CHATHHAN: If thers ave no objectlons 1t 1=
aooedbed,

JUDGE CLAREY Comment V is with regerd te condemna-
tion rulee. YWe have nothing there,

Under (b}, Jeive facins, we don't make any recom-
mandatlon as to that, An attorney wighee more olarity as to
the prooadure, but T doubly LT t%aﬁ is necesssavy.

JUDGE DOEORTHE I would like to make a remaﬁkrhgrg
in regard to Hdjor Taiman’e pregent Aralt of the condemnstlon
rule. Hae proposes that a new rule be inserted just hefore
that paprt of these rules that relate zﬁ arpeals and in order
not to shange the numbere of the other vules, HMajor Tolman's
suggestion ia that the new rule be 7l-A, so that 1t will go
in after our provislion for ariginai Jurisdletion and baTore
we get to apveals, If that is adopted, then the final

elavse, I think, of the new Pule 71-A would be that the
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shdiviasion 7 of the other rule that eays that 1t Joes not

.3

i

anpply to condemnatlionw-we would say that 1e anended seeordingly
s gomebhing.

Jungs hOBIE:  You don't think that any nelre Pacian
or mandamus prosedure oy svhstituted @raeeén?@ ie vital, do
yout

JUDGR CLARET I don't think we need to grgelly that,
ﬁé.r The motlon may be Jesirable. |

ey OHATREANT We have sald by approvriate motion,
Mhat doesn't seem to be working very bhadly. Do you have
anything on rewmoved actlonsg”

Junan CLARKY e had s comment from Juadge Deaver

whe #ald that under the loeal praciloe in vlew of the third

aentenss of this seetlon, which 15 Tole #ile), whieh provides
far the Filing in a removed setlon in whiech the dafendant
hae not anewerad,of an answer within the time allowed for
anewsy by the law of the state, or within five days after the
£i1ling of the transarini of the record, whiehover perind is
tonger, that under the feorgia rules and under certaln glre
eunatanees that may mean eix monthe, and he suggestad thatl
thare be added after the word "Longer® the phrass "dut in any
pvens within 20 days saftsy %ﬁé 4 ling of the sranserint®.
e OEATRMANE X gorranponded with hin about that,
T think’ the smendment 18 a enod ono ar a result of the

peoulinrity of the looal law,




BE
112

1370 Ontario Street
Gleveiand

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, inc.
Law Stenography ©® Conventions ¢ (eneral Reporting

5404lo. Michigan Ave.
#o. Chicago

National Press Bidg.
Washington

1086

Jiungs poRIEY I wish we could change thet other
mess about the atate law, but I don't think we can., That len'
wlithin our purview, la it Charlie?

JUDGE DOHYORTHE  What state law are you referring to?

JUDET DORIE: 1 em talking about éhs time of rewmoving
cases, and all that, | '

THE CGNATHMANX 'That is n statute.

JUDEE DOBILT  Yes, that ls a Federal ststute. I

‘gues s we had better not meas with that,

T GHATRMANS  But thet le out down now, ao that 1f
we adont thie amendment tho answer would have o ecome in within
twenty daye after the filing of the transeript, which would be
plenty of time ac an outside 1imit. | ’

SEVATOR PRPPERE My, Chslrman, something was said a
momant ago atoult selrs fa@iag and mandsmus,

THE CHATIRMANY ‘ghaii we dlspoge of this removed
action businesa?

Junen DORIE: I move 1te adoption,

THE (HAIRMANG  If there ia no objeetlon, we shall
insert in the rule after the word "longer" the phrase "but in
any svent within 20 daye after the £iling of the transeript®,

SEUATOR PEPPER:  What I wae golng to suggest was
this, Somebody ls eald to have written in saylng thet we ought
to be more nreolee or elaborate in our statement of soire

faolan and mandamus, Do we not mean by the langnage "may be




1370 Ontario Street
Cleveland

51 Madison Ave,
New York

The MASTER REPORTING COMPANY, inc
Law Stenography ® Conventions ® General Reporiing

540'No.' Michigan Ave.
Chicago

National PressBldg.
Washington

1087

“the ~raetice,” slwply that the relief haratofore avallable by

under these rulaes?

NHAN MOTRAN:  Yee,

SEDATOR PEPPERt  Why?

THE QHATPHAND It ean be done by motlion under our
ruley, _

: DEAN MORGAN:  You don't have to bring an setion,

THT CHATRMANT  Take,for inastance, s motion on a bonde
g surety on an apneal hond, or gﬂmething;

SRNATOR PEPPERt  Yee, but I wae jJust wondering how
it would be te those unfamillar with the rulee as to the
suggeation that you esn aceomplish the reovlt of a mandamus
by an annropriste setion, |

JUDGE SLAéK: You mesn civil setion,

SRHATOR PEPPERL I think if Qe Just sald elvil é@ti@n
or by motion. I hate those eciroumloeutions, It seeme to leavs
the pract itionser in some doubt a2 to what iz the sprropriate
aption or whelther we have some mysteriouz way of sccomplishing
the results herstofore accouplished through selre facliag agﬁ
mandamue, and I would think that 1t was desirable jJust to
eay that 1% may be obtalned by elvil action or by motion in
sooordance with tﬁage_?alas.

DEAN MORGAN: That 1s right. I should think eo.
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By JURGE DONYNRTH:  Ae I reesll the procesdings et the
i1hb ,

Iin

fnetitute here, stbtention wase ealled to the fast that there is
5 atatute of the Unlted %?&%Q% pogulating seive feoolas in the
Biatriet Courte, an’ the question was Jugt how that etatute

wonnld £it into thess ??Qﬁ@&éiﬁgﬁ. My suggentinn was that Lf

1370 Ontaric Street
Cleveland

there was any resl doubt ahout that, thet the provislon

allowing the Disriet Courte to make ioeal rules would enable

< g them to adapk ong %o the other,

g

S E ‘ , .

% 2 JUDGY CLARE: May I explain a 1ittle more with

pafarence to whalt Senator Pepper says? Of course, to &
eonatderable extent what he says ls well founded, The only
thing Le that 4T we should stert I think we would have to do
s 11ttle explaining., One veason that 1t is in thie form 1s
that we are trylng to avold @g@lgiaing. T take 1t here that
you oan start mendamus by elvil aetion probably only in the

Diatrint of Columbis bacause mandamus is not ganerally a

The MASTER REPORTING COMPANY, Inc.
Law Stenography ® Conventions @ General Reporting

senprats sotlon in the Federsl court. It 1a an suxilisvy

ranady , and we were trylng to get some general expression,

I take 1%, therefore, in most plages in the epuntyry you do

540 No.-Michigan Ave.
Chicage

your mendswusing by motlon in an already exlsting astlon,

: K )
2 Down here in the Distriet of Golumbla yow would start it by a
£ new eivil action,

2 SRNATOR PEPPERS I see. I a non-resident came into

the Distriet Court for the Bastern Matrict of Pennsyvlivania

and wanted to mandamus an offielalew
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B JUDBE CLARK {Interposing)t I take it that the answer
115 |

would ba no,
SENATOR PEPPERY  The reason being?
JUDGE CLARES I take 1t that you can't do 1t unless

you use mandamus as an euxiliary remedy,

1375 Ontario Street
Cleveland

THA CHATEMANY  You mean that there is 2 Federsl
statute whieh Torbids mandam's suite in Pederal eourts?

M, TOLMAN:  In a eivil aetion in Illinols $% 1s

51 Madison Ave.
Nw York

yé?mig$i%lé,

THE CHATRMANS I have g hazy idea that 1t 18 within
the Jurisdiction of the Pederal eourts,

CRNATOR PEPPERY I think they usually refer to
nandamng @rbﬁi%itiﬁﬁ and quo warranto ae extraordinary renedies
but I should heave supvosed that the relief obtainable by any

of thoss extraordinary common law writs would not be obtainable

The MASTER REPORTING COMPANY, inc
Law Stenography @ Conventions ¢ (eneral Reporiing

in 2 eivil astion under theme rulss,
HR, TOLMANG  Thet 18 what I thinlk,
JUDGE DONWORTH: It would bs my guess that the five

Yeare during wniech these rules have been in effsot must have

540 No. Michigan Ave.
Chicago

rasulted in local adjustments made becsuse these mandamug

'gé proceedings agalnat sabinet officers,and go forth, I think, are
§§ rather gommon hers in the Dlstrlet, so I think before we make

? a posltive change we ought to learn what they are doing to

i, adapt themgelves to the situation.

BENATOR PEPPERY I brought the matter up not with a
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view to meling any motion but width a view to expressing the
hope that we might pogsidbly make the thing a 1ittle leas
myaterious than 1% seems to be now,

THW GHATIRMANY  The w&?ﬁ Pappropriste” 1s used an a
means o asrt of §ﬁﬁﬁ1§aﬁh@ﬁ to adtust themselves, 1 think
that lg the ldesn,

| FEHATOR PEPRIRT T think that is the bhest way,
| JUDGE CLARKs  The main point here would bhe, you
spe, 1T we eiart g@@iiiﬁg vut why, 1t 1 golng to be quite &
11ttle spelling,
AENATOR PEPPERL T gen,

JUDGE CLARE:  Maybe we should have done 1%,

THE CHATRMAN: We are down now to subéivision {(s) of

Rule 81,

JUDBS CLARK: Yes, Rule #1(e),

THE CHATRMANY  Have you any suggestions?

JURGE CLARK: A Washington lawyer sald thst under
the Tompkine esse the words "eonstruing them" in the last

sentence, that la, econatrulng the state Judielal deeclisions,

showld bs dropred becasusse he thought tﬁg% under the Tomphins

gage they no longer applied. VYWe say his reasson 1s erronsous,

Wherever the Federal rules rafer to gtate lawe they refor to

state procedural and not state substantive law,
THE CHAIMMANI Let's pass that then.
Fule &2, '
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PR JUDGE CLARKS  Ye propose a modlfiestion of that
117 '
langusge whioh appeare back on page 13,
THE CHAIRMAN:  OF volume 1 of your veport?

JUDGH OLARK:  Yee, in the middle of the page:

ég ""hese rules shall not be sonstrued to swtend op

§§ limit the jurisdiobion of the dietriet courts of the United
8tates ower the sublest matter of aetinng thereln or the venue

ég therso? ,®

§§ THE CHATRHMANI  What is the purpose of the smendment?

Y

%naﬁage-ag do extend the Jjurlsdletion of the Distriet Courtg
nwer the verson-«is thet 147

PROFESS0R MOORE: Yep, sir.

THE CHAIRMANT By the extended service sestinn
within the etate by summons,

JUDGE CLARK: It comes up in connection with h(e),

The MASTER REPORTING COMPARY, Inc.
Law. Stenography ® Conventions ® General Reporting

THE CHATRMAMY I hate to admit that we are extending
Jurisdietion 1in any partienlar, |

JUDGE DORIE: What is the oblect of the change?
What is ite objeet, Charlie, Just for information?

546 No.-Michigan Ave.
Chicago

THE CHATRMANT He admite thst we have extended the

£ Jurisdiction of the United Btates gourts over persons by a

98 _

L - provision that a wrlt of summons $elling a man to arpear in a
ég B

case wnder our rules ean go through the whole state, whare
heretofore by statute 1%t has been limited in ordinary privste

litigatlon to the dlstriet, so he wents to amend thig rule ao
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ag to gay that the only thing wo don't do 1s o extend Jurlge
diletlon over the subjeet matter, but we do in that other rule
sxtend Jurledietion over persons, and that ip Juat what I have
said we do--I have always said that, It gives the sase away,

MR, LEMANNYT  Doss he admit that? ;%g oyn notion was
that M) 319 not ertend Jurisdietions 1t iz Just a matter of
Process and you would atill be subjeet to ordinary rules of
Juriadietion and venue, I know you made that contention when
we dlesuassed this bafore,

| THE GHATRHANS I have always contended that that

other rules i a real extension of Jurisdiction-«maybe jurisdic-
ﬁigﬁ of the person and not of the mubjest matbar--but it is
Jurlsdietion, and now the Reporter somes hack and gays that 1=
80 andhe wante to havs our last wuls, Muls 22, roecognize that
faot by mrely seying that we Ason't ertend Jurigdistion over
tha'ﬂﬁ%ggﬁz matter; vut he doss not gay that we do not sxtend
Juriadiection over the person, I think g are glving awey Qué
onse as o whether 1t 1 proosdupral Jurisdietion,

TR. LRMANNY 1 sevtainly don't think he ought to
aoneeds that, |

THE CHAIRMANEZ X thirk he in right, as I have smaid
befora; tut I don' think we ought to admit that 1% 18 a
neacedural matter and §$§ a Jurisdietional matter by Rule 42,

HR, LEHANEY  If he thinks that ia g0, that would be
& powerful arvgument %o eliminate that B{L) whleh has heen
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; gonlied,
119
SEEATOR PEPPRR:  Ha stende wute.

JURGE OLARE:  Rule 43,

; T CHAIRMAMY T am gorry I A1dn't teke a sonfession
& , ‘

28 by adopting the provision,

ES

Es

Fiv

he next 1a 2uls 83,

137%
*

JUDGE CLARE:  We breing up the matter of counsel

Tees on deposltion matters, What 414 we do with that?  lothing

New York

31 Wadison fve.

wag Aone,

PROFESS0R SUNDERLANDY  We aut this out,

JUDGE DONWORTHY  What do you mean by csutting 1%
out”

PROFESSOR BURNIRLANDY  We refusad to put in a 1imie

tatlinn on sounasl faesn,

JUDGRE CLARKY  We refused to put in a limitation on

The MASTER REPORTING COMPARY, fnc.
iaw Stenography ® Conventions ® General Reporting

loesl rules or to suggest that there was anybhing wrong with
it.

JUDGE DOWAORTHS 1 think we Just left 1t alons.

Chicago

TEE CUHAIRMARY Yo ohewed 1% all over gnd intended nr

540 No.:Michigan. Ave.

feelded thet we would net lnterfere with the Alseretion about
it,

JUDGE CLARK: I don't think thers are any other

National Press Bidg.
‘Washington'

things on losal rules on whieh questions 8an be valmed,

JUDGH DORWORTHY  Ave we golng to ohange My, Yorgan'a

forme any?
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JUDGE CLARKS  There ave two sugpestinng avout Porms
“in Buls 4L one of thenm being. that ghilg'in moat enass the
courts have nade nEe~-~good use--of the forme, they have been
arproved, I think verhans best in the Gireuit Courts ﬁfrﬁgpeﬁlg
and 2 pood dgal in the Biét?igt Gourts, %5@; There are o
few, of ecourse, that have chosen %o ﬁigr%éaré the forms where
1t suitse thelr purposes, and it saens Lo ue that 1t would be
o good thing to wueke this rule a little stronger now, It hgg‘
dnne g@gﬂ serviee 8o far, and I think with a prodess of e nose
tion 1% has done very well., 8o, we suggest adding at the
and of our raled

"They ehall be obeerved and used with such alteraw
Tions se nmay be necessary to suli the air&ﬁmsggnegg of any

perticular csse,®

T might add that after we sent out this suggestion,
Up. Holtzoff wrote and gnld thst this wesn'y gtrong snough and
he thought there shonld be gongthing &t111 more like the
bankruptey rule. You may remember that the bankvuptey ¥ule is
nratty éi?@@ﬁ__ His suggestion sppears in ny supplenental ptztew
ment on p&ﬁ@ %£, and he sugpesktes that the rale sug&ﬁ to resd!
P forns econtained in the svpendix of forme are

deened sufrislent and are Intended to indloante . *

§ & »
bk oo

THE GHATRUANS  That wipes out your motion for s rove

dafinlte statement and s whols lot of other thinge, I stisck to

my original thought that we ought not to taks the risk Qf having
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iil any form nrasoribed obllterate some rale of plezding or objieo=
tlon as to suffleleney ar the safeet enurse. I never studied
them myaelf in thias form, and thay weve nut 1n explicitly.
without euperseding any rule, Now, yon make them eowpulzory
and I Would never vote for that unlese I epent a wesk op

twe golng over and examining the forme snd checking agelinet

slE

1

1370 Ontario Street
Cleveland

the forme end scelng how many rules we have vepasled by o

Form,

51 Madison Ave.
New York

JUDGE CLANK: T shouldn't think that thers were any
riules renaaled, There are only a few nonrts that 4o not want
ta f0llow the epirit of the rules, T think,

. é%&% HORGANS T shonld think, Mr, Mitehell, if they .

are not sufflelent they eught not be here,

THE CHATRMAWS  The questinn lsn't whether they are

suffieient,

The MASTER REPORTING COMPANY, inc
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DEAN MORCGANT  As spainct attack for ~uffleisncy,
He have eout aa%.ths bill of varticwlare, and 1f they ers o

indefinite that = « - ' " . vou gan't frame an anower

to them, why then, they are no good, We ought to fish or out

540 No. Michigan Ave.
Chicago

bait on them,

2 MR, LEMANY: What he hesitstes to do, an?d what I

§§ hesitsate and would heeltste to do,1s to eay that they must be
SR

2 used,

DEAR MORGAN:  That ian't what they say! they Just

atC B =

gay that they are sufflelent,
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?;-? b ¥ 401 LR A e ; . R .
195 MR, LEMANNG  He wante to may in hers that they shall

“he obhserved and used,

DEAN HORGAN: I don't want that,

5 JUDGHE DORIEY  Why not change "shall' to "may"?

Eg T uR. LEMANN Then you will have en argunent in every
%a case where the elrounstanoces reculre you to depart from those

' forms,

i n JUDGE CLARKS If you take Hr, Holtzoff's suggestion
§§ that would he suffielent.

THE OHAIRMAWS  That seemg to me to do the same thing,

DEAN MORGANT No, I don't think so, |

HE, LEMANNYG  Where is the langusge of ¥r. Holtzoff's
sgggention?

JUDBE CLARKS  In the supplemental statement that I

sent out,

Law Stenography ® Conventions © General Regorting

MP, LEMANNE Pape what?

The MASTER REPORTING COMPANY, inc.

JUDGE CLAREY  Pagpe k8,

g ,

§§ DEAY HORGAYE  That they "nre deemad suffieient®, I
gg say 1 they aren't, why have them in thers?

” JUDGR CLARKD I think he makes a pretty good

gg shatement here, |

§§ "This question oame to my mind partieularly

2

7%&%3%%% I segrved as a mewber of the Subsomnittes on Parms of
the Advisory Committes on Rules of Criminal Prossdure and %he4

game DProablem arowe., It ssens to me thet s party who usen a
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- foprm contalined in the epnendiz to the Bules should have an
122

sasuranse that he rune no rigk in daing so,
"I have ohserved that dieputas have arisen sapseially

in eonnagtion with Porm & in aciions on 1mpliesd eontrasts,

i% Aeeording to mome of the deocielons, FPorm & would seem to be
§§ insufficlent, sa they avrear to hold that the Paets out of

% whioch the sontraoct le laplied, muet be stated in 11, *

'Z He not only has = Distriet Oourt sase, but there is
2 _

§§ an intimation from the Fifth Cireunit,

TWhen we bear in mind the faet that the forms atitzohed
to tha Eagl;gh Anmual Practice zve aven slmplar than the forme
contelned in the srpendix to the Olvil Rules, this tendensy, it
sesma Lo me, ls regrettable,?

DEAN MORGANT What ie hie form?

JUDGE CLAREL VWhet 1g his what?

DERAN MORGANT Wis wronosed atatemant,

The MASTER REPORTING COMPANY, ine
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JUDGE CLARK: He would Just insert in the present
rule, "The Porms sontalned in the aprendix of forme are

deemed sufflelent and ave intendad to indiecate ......" whatever

340-No. Michigan. Ave.
Chicago

the rent of the vule isa,
JUDGE DONWORTH:D  To indieate?

JUDGE CLARK:  Yes, that 1s, he would jJuet insert

National Press Bldg.
Washingion

"are deemed sufficlent," and then leave the rest of the rule as
1t 1=,

THE CHAIRMANY I wouldn't serjously ohlest to that,
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I think 1t lenves 1t to the eourt, for instance, tn allow =

£3

more definite stetement, besanse 1t shows that the gomplaint is

ot bad me spalnet s motion under 12(bX(E): that 11 does that

ruch,  Ypu ean't dlemias for Ffallurs to state a slsinm upon

whieh relief oen be pranted, "ut I think 1% wonld still leave

thoes

w

ther rules applicable, whatever they may bei 1t wonld

allew the eourt to allow sn smendment or further elsrifiestion.

JUDRE DORIEL  Supnose you pub thoses worde in %eve !

fgemed sufflclent”, Would that anply to, say, s motisn to

€.

make more definite and certain in every instance?
TR CHATREANT Vo, I wouldn't wote for it 17 I
theught that, ‘
JUDGE DORIBE  Nelther would I.

TG CHAIRMANS Mo, I thought he weant ie suffioclent

as againgt attaok under 12(p){4), & motion to Alemlss beesuse
the complaint friled to state g.g@aﬁ olaim, Bubt I am willing
to meke 1t sufflelent ae agalnst that, I wouldn't be willing
to wote for a thing that nullirfied the sourt's nover o nalke
or requivre him to make move elaborate and sertain his g%aﬁ@w 
ment then was intended in the pleading.

DEAN HORGANT  If you will follow the langusre in the

- broposed rule, Tule 12, that Mr, Hoors has drawn, what arve

they eso Indefinite and smbigusus atout?  What doss that
tanpuage mean? I they are that had, why then, thay eught not

to be Torme, That 1s the answer. If they aren't going to be
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irfieient, why then, they ought not to be in thers in
the Cformas that le my point,
v, LEMANNDL You speak there about ambigulty.
DUAN MORGANY  Of souvse, that has got to come back
to ug anvhow in thie new 12 beoause we have aholilshed the
bille ~f particulars, and we have provided ss to indefinite-
nesa and unecertainty. ‘
| E?w?iﬁﬂﬂﬁ HOO¥RE ""he m@%ian shell hot be pranted

sxeant where the pleading is s vagne or amhiguous or gontaing
sneh broad generalizations that the defendant eannot frame an

anowar thereton,®

FATOR PRPPERY We gugh% to be at least willing to
say that "The following forms are not violations of Puls 12"
to the extent theb they could be stricken for those reasong,
e gnarmAN  1p(n)(8),
JUDGE CLAREE  In the Washburn oage gtabted here |
(one of ﬁh@ sapes oited) 1t was held that it was ineufflclent
and bthe motion to J4i 4@18@ wag sustained., | |
TR OOHAIRMANS  That 1s why I would sceept lr,
Holtzofitsy sﬁggﬁg%i@ﬁ that they be desnmed suffiecient, I would
@Qﬁgﬁ?ﬁ@_ﬁﬁ&% rale to mesn that they are ﬁﬁfﬁi@ignt.ae apalngt
the equivalent of & “emurrer, but I wouldn't @éagﬁ§§§ the rule
ag some amendment to hamper a trial counrt iﬁ a pariiculay ocane,
JUDGE DOBIE:  That Lls my 1den.

THE CHATRHANE  Theve might be onges ariaing in whigh
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kwr ]

ig% there was o genoral statenment made; oanen wheve they veslly
ought S he more definite. That lso what they are gattiny
af%av,

. URAN HORBAM T dhould say that any form that is eo

gg bad it ought o be wade more definlte and certaln has no

%a business being a mwdel form. There is Just no question about

. that in oy saind. I don't care what you say about that-whelher

]

g% the formg 211 have to be redrafliad oy ﬁa%. If you are going

gz\» o opub them in as samplesn of whal they ought to follow, I

think it L5 abeolutoely absurd i sipoose that they ave not

£9 43

15
ki

% :

iﬁi@ﬁh apalnat attaok as agalnst the Pules under whish they

are drawn, It geems to me that you couldn't have any proster
ngomelstaney than to give as a pulde forme whish sre abtaakable
uader tha vory rales under whioh they are dvawn., The! scens to

mo Juslt shont as shourd a propositlion as one eould nake.

The MASTER REPORTING COMPANY, tac.
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TUW O HATTHANY X sonfoca my attituds 12 one of being

§ Lazy, that is %o BRY I resl uticonfortable until T have

=% . .

2g gtudisd each form. I have never done thet, and T don't want

=8 | 4

§ to taks the vilak of blindly soting for them, I eonfess thst is

ny poaition,

SEAN HORGAME My position 1s that we have no businegs

pattinge out forms unless we are willing %o enforee then,

Hational Press Bidg.
Washingion

PROFESEOR SUNDERLANDT I think by putting them out
ve elther enforee than or make o trap to estoh eounsel,

TEAT MORGAYE I don't think that any one nf them ave
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g0 indefinite that you esn't take the trouble of Tinding out
what the pleadser or $he one making the answey means by asking

3

what he mneans by dicocovery and so forth,

MR, LEMANNG  Are these casges on page 230 the only
twn oanes that ere known where the courts have dlgrepardad
the formg?

JUDGE CLARK:  There aren't saéﬁ a grest number, I
will eav, Imt An sd42iftlon to thile there lg the other sase wﬁigﬁ*
vy put on vare B8 of the supnlement, which 1s a FAfth Oirenlt
sase, and g the Folay-Uarter Insuronee Company eance,

MU LENMANNG Pape U8, you say®

JUDAT GLAREY  Pape b,

MR, LEVAFEY T think, Mr, Mitehnll, bafore we neet
again that we eruld look at the eames in whieh tha fornma hawve
taen held Inasuffisient.,

THE OHATRMANY T will asy that I shouldn't balk on
this beeeunse I an too lazy, I aﬁé’t think I oupght to ohleet
to these %m@ﬂaﬁﬁmﬁﬂuﬁaaaus@ I am too lazy to stuly the forms,
but L would like to have you supgest what amandment you
PrOvo ag.,

DEAN MORGAN: I don't like "are deemed suffielent,®
You should just say the farmg_a?@ sufflelent and are examples,

THE CHAIIMANZ  That %s what I apreed toj that is
Holtzoff'e, |

DRAN MORGAN:  That Le all T went. I don't want
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"shell he used™ or enything of that kind, T jJust want 1t to

cappear thaet they are sufflelisnt,

JUDGE DOUHORTHE My differsnce srises in the faot
that in the complexltise of modern 1ife you osan't draw forms
ns matter how ahle eounssl ig that will £it éﬁy glituation that
somea into a eourt,

DRAN MOREANE  Then yéﬁ have no huainess puttine then
out as model forma wnder these rules,

JUDGE CLAREY  Can’t we fiz 1t in soms way cuch as
*he fﬁémg gont alned in the appendix of f@?ﬁg are suffielent
under the rules™? Ig that what you want, and are intended to
indleatem-

PEAY HORGAY (Interposing)s That is all,

JUDGE CLARKS  And are intended to indieate the
simplicity and brevity of forms vhish ave eantamglatgﬁ,

MR, LEMANNT Moet oases will nmot be eases 1like these
cases, and, therefors, I should think it wouldn't often harven
that you would use this partionlar form whave nonaholy ogowld
aa& that that form ecovers this eass yf@eiﬁgly? Moet eases in
the Federal courts are not that simple,

JUDGE DORIE: Wot in » ease like that,

WH, LEMANN:  But I would 1like to see jJjust what wae
found wrong with them in the partienlar ﬁagés where the courts
have found ﬁhﬁt they wers not adequate,

JUDGE DOBIET  You may say "On a publie highway called
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%id Boylgton fAtreet." I may substitute ﬁaggaehusstts Avyanue for
178 that, whieh ia twenty miles long. ’

} DEAN MORGAY: I think that 1« eﬁsugh; He eould get

i% by inguiry, You ﬁnﬁ'% have to locate the partleular place,

%E JUDGE CLARK: Suppose that you are required to pin
§§ him down, What Aifference does it make; 1t has been a rule
: of the coumon law, The place wouldn't be important,
5@ T GﬁAI&HAﬁ; The only reason for making more
§§ dafinlte and certaln would be if there were two sccldents on

Hageachusetta Avenues and he d1dn't know whioh one the fellow
| wag referring to,
DEAN MORGAH: You eaan Tindg t&&trauﬁ by guestions,
MR, LEMANN:T  And he doeen't tell yowu what hour he
ALd it oy when.
JUDGE DORIE: Do you think you ean get 1t by

interrogatorise?

The MASTER REPORTING COMPANY, tnc
Law Stenography ® Conventions ® Gereral Reporting

SENATOR PUPPERT  ¥Will you exouse me, Mr, Chalrman?
I have to meet Mre, Pepper and sateh the train for home,

DRAN MORGAN: YWe will have s hohtalled deeclzion on

540:Ng, Michigan Ave:
Chicago

'ﬁ}filgg
SENATOR PEPPREY Now, let us take a ecersmonilous

laave and farewell of seversl of our friends,

National Press Bldg.-
Washington

JUDGE DONWORTHI I don't like ironelad commitments
in a Tree country.

THE CHAIRMANG e there any action you want to take
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by wole now on The guestion of Bule 44T IP somebhody will put
up g oropagition we will wots on 1%,

JUNGH CLARK: T sacond Mr, Horgan'e suggpestion,

JUDGH DORTEG  What i his sugwestion?

JDGH OLARKS  Thet the forme contalned in the
aspnendlzx of Torms are sufTieient under the ?nles-anﬁ are
indigated as to the elvplicity and brevity whioch the rules
gontemplate,

- THE CHATRMANS éli in favor of that ralee thelr
handsi opposed? The motion is earvisd,

Is there snything in J5°7

JUNGE CLARK:  There 1s a elight quastion of a ?éfm
under Hit,

THI ORATRMANE  Bping 1% baek to us at the next
mesting, If I don't see the Chief Justies befors dinner time
I have got %o stay over another day.

JUDGE CLARKiWe 've covered practleslly evervihing now,

THE CHAIRMAN:  There is one other thing that you
want to consider at our next meetihg, and that ig the provision
a8 to when those amendments become effestive, and whether they
apply to pending aotlons or something 1like that,

JUDGS DONWORTHS. Mr, Chairman, there 1s one important
matter, YsjJor Tolman, I and the Reporter (%o ﬁh@-@xtgnt at
leagt that he has the time svailable) are working on the eminent

domain rule, - I do not think that I will be able to agree with
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the resomaendations of the Devartnent of Justles, and I donts
mow what Hador Tolman's attitude will be. How, supnoes thers
arg Two or thrse forme suggested® Thay ean 811 go to the
Reporter, aan they not? |

THE OFATRMARY  Digsenminate then even if you ars not
in apresament. Put in what you agree on snd polint out vhat your
Gilenpreenent i and let us ttudy 1t over befors the next meeting,

JUDGE QLARE: Do you want $0 getile armroximetely
the tlune of the meeting?

THE GUATRUANT  Wo, yom will have to tell us when
you will gel tha atuf? out: fixw ﬁhga,t' now, and whan you will
Matribate 14,

JUDBR CLARKS I was Just going to exorsse the hope
that 1% woulda’t he required too anrly in Juna, I think thed
toward the latter part of June we sould a??éﬁgﬁ-ﬁﬁ dn it

JUDGE DORIRE T oouldn't eome the Pirst vart of June
besatine my oonrd meets the 7th of June, and with only thres
aotive Jndmes we san't snars ane for any extended %tims, Tiat
is no repason for not having a meeting, however,

THE CHATRMAN: Don't aek me when a meeting 1s going
to be held., The question ig, whon are you geing to have s
report ready, boesuse we want to have a vaport on 1% to ohew

it ower =o that we won't wanete toe mueh time., Bubt we should

“have at least a month before the mesting to met s chanss %o

gtudy 1% or at least to study 1t on the %?ai% eoming here,
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JUBGS CLATK:D 1 underatand the yeporter ls golnp to
feliver parts of the transeript as i1t ias done, and all of 1%
in ten daye, Agouming that he ha@ 1% 8ll within ten days,
we should be throuweh in thres weaks,

T CHAIRHANE  Thal seans we van'lt have a meeting
until sonetine in July.

JUDGE CLARES I think you eonld arrangs for the

last wesk in Juns, 1§ you wilah,

L

ERANE Would the last wesk in June be
BOPES ab'e to you gantlemen nrovided the Reporter haz got his
revort oub 8 week or o ghead of That tinme?

JUDGE DORTRT That Lo ahont four weeks from now,

JUDGE OLARES It Le a 113tle morey 1t 1s five weeks,

PHE GHATHMANY  Whet I propose to 4o is to walt wntil
you greth i% out, and then I will wi?a avary mgﬁhsf af %he
Gomnittne right then and fthere, and we will have some faots o
mo on and not spaeulation, I don't ses how we san nettle this
thine right hers, I will sgonsult everyone of you by wive
Just as noon ggrﬂh@ fanorter pets his job done, snd esch ons
of yom gan than wire me bask., I hate to go inte July,

PROFESOON SUNURRLANDG I would much rather have 1t
tha lﬁgt'%ﬁ@k 4n June than the flrst wesk in July,

{The Commitime adjourned at %4345 oteloek p, =)

i
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