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WEDREADAY HORNING SEBSICH
May 19, 1943

The ﬁ@@ﬁiﬁg-ﬁ@%@ﬁ%%géé at 91735 a. m., Shalrasn
Hltehell presiding. | |

THE GHALRMAN:  Befors we procesd, I want to say that
W h&?$1§%§$%& o o three resclutiona éﬁi@h approved an ldesn
and left 4t $0 the Repertsr o trin up. Judpe Clark got the
i%@?%%%iﬁﬁ that we expeeted hin %o work all ﬁggﬁ% and get
thsgé rodralts resdy and bring them baok 1o us at this mesting.

I $old him last nlght, subjeet 10 your approval, that what we

meant vas that he was 0 dray thege vevisions carefully when
he got back home and thet we would oousider them at ouwr next
meeting. We haven't fime to go back snd fusg with words, ov
we will never get through with thiz sseting.

I have aleo suggected that when he goes buck and
starts on these revislons %0 present at ocur next mesting, =g he
pats 1t out ia seetions, he send 11 out o the membevs, snd
those of us who have time 0 think of them and sxsmine then
bafere the next meeting can 4o 80 and send back to him any sug-
gastions you have, and %mt; will be a atep fs,z}{ advanoe Tor oapy
next meating,

The third thing I suggested $0 him wes that in hia
rodralft whiceh he bringe to our next meeting, when he changes a
rule ho cught %6 follow the system pequired wnder billa in

Gongross. The rule will be set Porth, and he will put in
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brackets everything he has onitted and underline sverything he

- has added., That will be s great help to us. That sort of

araft 1o the sort of thing that ought to go out te the bar and
Yo the Uowrt and, finally, to the Uongress, because 1% simpli-
fles the effort. If you Jusy gat a drart of a asw rule, you
have $0 call in a stenographer and oheck the others intermin-
ably. If the shanges are iﬁéi&aﬁgé, i%‘ﬁﬁll help the Uoury,
and I think that is the way we ought 6o Go it.

| nless you have some further ougpestions about those
things, we will let it ride that way.

The next matter is Rule 3B, and I understand Mpe.
dunderland hes some suggestions sbout that on page 6 of his ?ém
;ﬁ?ﬁ;.

FPROFEBSOR SUNDERLAND: Pagee 6, 7, and 8 of my naterial.

THE CHAIRMAN: Will you take that up, Mr. Sunderland?

PROFESSOR SUHDERT.AND: éeiﬁg down through the »ule asn

- printed, the Firat ltem is & change in wording %o corrslate

this rule to Rule 26(b), About the twelfth line of the printed
rule reads this way: ‘“which oonstitute or oontain evidence ma-
terlal to any matter invelved in the action®,

BENATOR PUFPER: This is which rule?

PROFEDGOR BUNDERLAND: Ruls 34, This relates to
%lestera, phoblographs, vbjects, or ﬁangi%le things, not privi-
loged, which occnstitute or aﬁntaiﬂ‘$vzé@ﬁaﬂ material €0 any

matter involved in the astion®, Instead of "material to any
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matter lnvolved in the amotlon®, I think we should substitute

“'relating o any of the matters mentioned in Bule 26(b)", Then

that Drings us pight back to the eame phresetlogy that the
regt of the rule rasts on.

JUDGE DOBIE: fThat is about relevance and admissibillty,
ané all that sort oF stufP? |

PROPESSOR SUNDERLAND:  Yea,

THE GHAIRMAN: 26{(b) is "Scupe of Ewamination,®

PROFEGSOR SUNDEALAND:  That is under sub (1) in Rule
B,

THE GHAIRMAN: Tet's consider that first, then, before
¥ou o on. |

LEAN MOROAN: what I wonder about that, Mr. Mitohell,
is simylyrﬁﬁaﬁhe? we want $0 g0 so far as 1o say that a perason
hay to produse documents whieh g%?ﬁl? give & olus to svidence,
names of witnesses, and so forth., I suppoue your snawer is
that bé has te have a oourt order, snyhow,

PROFESHOR SUNDERLAND: Yeas, you have 50 have 8 courit
ordar, anyway.

DEAN MORGAN:  And you have to show how 4t i3 msterial,
and 80 forgh,.

PROFUBSOR SUNDERLAND: 8o you have occurt protecticn
thers under the Hules, |

JUDGE DOBIK: £ nove ite sdopiion.

SERATOR PEPPER: Hay I inquire Just where in 26 is the
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¢ omparable zaagaagg to which we are trying $o asslmilate thie?
DEAE MORGAN: Bule 26(b).
THE CHAJRMAN: which has been changed s 1ittle, I
think, hasn't 147
| DHAN MCAGAN: Yes, 1t has boen changed--no, 26(b)
hasn't been ochanged, | |
SENATOR PEPPER: I éidn't think 26(b) had been changed.
DRAN MORGAN) féﬁa
SENATOR PUPPER:  There the language is different,
isn't 1%, from what you propose: ‘relavant to the sub jeet
nattor"?
PROPESGOR SUNDERTAND: You see, I propose just to ve-
late 4% right baok to 26(b) and not have any special language
in Rule 34, '
SEHATCR PEPPER: I bag your pardon., I thought you
were Wwying to és&i%&laﬁa the language in the two seotions,
PROFISSOR SUNDEBLAND: No, merely te maske a ?éfareﬁee
baok,
‘Sgﬁéﬁié

PEPPER: I see. Thank you.

HR., RODAR: Just whieh of your amendments are we oon-
sldering now? The one on page 87

THE CHAIRMAN: Rule 34, subdivision (1).

JULGE DOBIX: Btrike out the words "material to¢ mat-
ter involved in the actiont and agéstaﬁgze *relating to any of
the matters mentiocned in Rule 26(b)",

g ;-.“w(-::&:.
o
A
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PAOFESSOR JUNSDERLAND: At the boutbum ef ay page 8.

MR, DODGE: You passsed by the exrlier one.

PROPESDOR SURDERLANED: I was taking it 18 the ovder of
the vrlinted rale. |

M, DORGEY Ch, yesa.

THE GCHAIRMAW: Any further Gdsoussion? ALl in favop
of the smendment say "aye"; opposed. It in agreed to,

K PROFEODCR SUNDENLAND: fThere 18 an slmost identioal
chenge in subsestion (2) of that ssme rwle: "(2) wrder any
party to permit entey upon designated lsnd or other property
in his posagsaion or contrel for the opurpase of ingpeoting,
measwring, surveying, or photographing the property or any
doslgnaded relevant object or operation thereon. I want %o
sut out "relevant®, so that 1% will read: ‘Tproperty or any
ceslgnated object or operstion theveon 8o £33 ap 1% relates to
any of the matiers mentioned in Rule 26(b).* ’

SENATOR PURPER: Here, agaln, you have to have an ceder.

PROFESSOR SUNDUALAND: Here you have to have an ovaer,

SENATCR PEPPER:  So the court oan proteat against the
taking of a ghagag?gpﬁ ¢f the ladies &f-%hs house, or aaything
of thot sort, |

PROFISHCOR SUNDERLAND:  Yes,

THE OHAIRMAN: Have you had any trouble under this
Pule inithe courta?

PROFESSOR SUNDERLAND: Xt 43 general trouble that haas
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gone all through the Bules as to just how they relste to sach

- other. It hos ceused a great deal of trouble. We have uesd

dirferent language in every rule when we really mean the sane
thing, and I think it wonld be wery sasy o go through and
simply substitute a reference to 26{b) in &11 of them. That
would tie them all together. There can't be any gueation.

THE ONATRHAN: You mean there has besn wWouble in the

ROPESSOL SUNDERLANLT  1a the sourts, yes.

- JUDGE OLARK: There are sone ¢ases we give back en
page 69, the same sort of limifation om the ﬁéﬁgé of examins-
tlon, Seme eof those cases ave under I as well as under 26,

THE CHAIRWMAN: I ace.

JUDOE DOBIN: Wherever you use different language, the
questlon of meaning pops up.

PROFESSOR SUNDERLAND: You mesn the same thing snd oay
stmething elge,

JUDGE DROBIY: 1 think thut is rather Lmportant. I
move the adoption of the second sugsestion,

SEHATOR PUPPER:  Heoond.

THE CHAIRMAN: Is there any objestion? If net, 1% is
ageeed 0, Have you snocther one on 349

DEAN HORGAN:  vhere ie thot amendment -2itben?

PAOFLSECR GHERRY: Bigher up on page 8. It is the

first underlined maiber,
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HR., DODGEs He chanpes the lznguage there.

THE §§é$§§$§§ I gon't think he wwrote L1t cut.

PROFESSOR SUNDHNLAND: I den't think I have that in
there; I don't think I wrote that out.

THE CHAIRMAN: He just read 1% to us here, It len't
in his reporst,

PROFESHOR SUNDERLAND: It isn't in my report, but it
aggaﬁly corresponds o what I put lan the report, and goes Inte
the next prragraph., |

THE CHAIRMAN: You have some gmgggégitieé for an sddi-
tion to A% next? ‘

PROFESSCR SUNDERLAND! Yes, that is what I take up
next,

JUDGE DOBX®:  That is bresdening the rule %0 ahange
it %0 non-parties?

PROPESBCR SUNDEALAND:  Yes, ﬁul%‘3ﬁ-§%s been held to
apply only to parties. '

THE OHATRMAN: ve dlacussed that several yesrs ago

andg agreed that the only way you eould got atuff cub of a

person not a party was by getting a gubovens duces Laaun

allowed and by exaunining him, or pomething of that kind,
PROFESSCR SUNDERLANL: My propesal, instead of forelng

the perty to give notdce of a deposition on oral exanination

with & gubpoena duces tecum, if all he wants is inspection of

2 document, 1le that he ought to be able to et 1t direstly
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Instesd of golng through the hovus-posus of a deposition thet

. he doesn't want in order Yo use a subpoena duees tecum that he

. dong want,

JUDGE DOBIE: It might very well be, I should %ﬁink,
for ingpeeting the document ar the obJest, and that you don't
want to take a depoesition,

PHOPESSCR SUNDEALAND:  Yeu don't oare f&r the deposi-
“glon st oall,

h JUDGE DOBIE: It would save tise, and you 8%ill have
to hove the souwrt order,

FACFESSOR SUNDVRLAND: Yes, My proposal would be o
add $o the rule this statement: "An order for similay dlsoovary
from a person not a party may be made by the court in which the
aefiun ¢ pending or by any obther distriot conurt, upon asimilaw
motion, ehowing snd notice, 1f such notics 19 alec ssrveq Der-~
sonally upon sush person within the dlstriet whare the court
slts, "

THE OHAIRMAN: When you say "similar dlscovery®, we
g0 baok to Bule 26(b) agein for that, now that you have that
all in,

PROFESOCH SUNDEALAND: Yes; go right baok to 26(b).

THE CHAIREAN: and 26(b) refers to exsminatlons,

JUDGE DOBINY ALl 4% 48, is %0 make this rule, hither-
to Linited to parties, now appliocsble to all DEPBONS .

PROFESHCE SUNDTALAND:  Yes,
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JULGE DOBIEY But in every lnstence reguiring s oourg

FAOFEGACR SUNDEALAND:  In every instance,

JUpE O0BIE: Por the protection of the parsy who has
the property, snd 80 on, ‘

HA. DUDGE: Even though ne deposition 1e needed.

PROFESSIR SUHDEDLAND:  Sven though noe deposition is
nesded o wanted,

SENATCR PEPPTR: Hr. Chaivmen, thet 1o golng pretty
far. I oan think of & oourt;. who 45 not much dleposed be
exerolee supervision over what happene andé whe will sign almest
sy opder for inspection or dlecovery that 1o presented to hinm,
signing an obder whioh has & vory romote relatlon to the
sontroveray, the real purpose of whioh 48 to be a nuilsance o
some third parsen who never ie golng to be called as o witneas,
but inte vhﬁﬁe %ffﬁi@g the moving party hﬁa sn urge to pyy. I |
think 1% has implieations that we cught %o consider. I entirs-
1y synpathize with the purpose of Professor Junderland, but I
wonder whether we are not pretty wise in sliowing this rule to
be applicable only t¢ partles. _

THE CHAIRMAN: My vemotion is that that 48 the

theory
we had before., There is snother thing about this that coours
to me. 411 this business g@@§ én in this way: fou go into
eourt for an order under this smendment, which provides for

asrvice of notloe 0f the application, snd I suppose 1% would
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heve to be msde on the other partiss, Then 1t alao says that

‘notise 1a sarved parsonelly upon the outsider, ¥When you gons

to ths disoovery, there lsn't say provision hers that o party
to the aotion who 1 interested in the thing, has even a right
to appear when the lngpealion 1a golng on and dlgoovery is
being bad o aaything of that Rind., It 18 & webier belueen
the noving pardy, @ will asy the nlalntilf, and the withess,

| . PROFESSOR. SUNDERLANIM  They have to glve notloe to
the éﬁ?ﬂy.

THY OHATREAN: Yeo, I know; notlics of the aspplication

or motlon for laave fo do 1%, but alter the lessve ls granted,
the other party To the aotlon is out in the street. There 18
notiing hers which ensbles him te taks any pseid in that pro-
ceading, aml ao we have 1%, you have & perfestly workabls
machinery now. You gat the deposition of this ouislde witness
snd gt an order ordoring hlm to progate sHufl, and when yom

have that, 411 the parties to the sotlon have & righ

t to sppsay
at the heoring; snd 32 he produses something, not only the
moving party osn laspeet 4% and ezamine him about 46, bug the
other party can., Thers i soms risk sbout thls thing that
the Senator has mentioned. I don't gee why there 12 some ad-
vanbage, ,
JUDGH DOBIMY I am Just thinklng that wouldn't the
protestion there be the aocund dlseretion of the Disztrist Judge?

In & eane that la very dublous or where the papers are gulte
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private or soaething of that kind, the party who haz notice

~mlght ask the eourt to be hesrd, or something of that Eind,

It might very well be that the District Judge might say, "Mhas
is quite an extranecus thing, end on a mere ex psrte showdnp |
I won't @o 46, % want to hoar the other party."

THE QUAIRHAN: “hat happens when the order is ocnes
made and the plalntlff noves to hove this witneso who is not
& party dlg up otuff and inspest and all that? Waers does the
thé? party oome intc the pleture thers? Thers len't & word
in this smendsent about giving him any right.

JUDGE DOBIE: ‘Thers has t0 be acties to him, and ser-
talnly if he desives %o be heard, I oan't understand a Distrlot
Juige's Jjust saying, "o, I don't want to hear you,"

THE CHAIRMAN: Ve slresdy have a vory workabls and
simple machinery to do this, and I can't see that there is any-
thing lasg ounberscime sbout gebtting an order ?5@%1?1&@ a witw
negs to produce doouments for inspestion, and all that, under
the deposltion rule then there is under thig. ‘There is Just
as much machinery here, and you would have to 2dd sume more
machinery, I think.

MR, BCDEE: I% really is not very lmportant, because
the iﬁ?@?ﬁ%ﬁ% thing hers, the thing that i wonted slmost avery
time, ls doouments. You can got the doouments perfectly well
undeyr @@?Q%iﬁi@ﬁ,&ﬁé you don't need anything like this. You

can get them and put them in evidence and have ooples made of
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them. The only thing that this extends the privileps to is

“the photographing of tenglble objeots, which is a preity rave

thing.

PROFEGSOR SUNDBRLAND: And inspsotion of land,

M. DODGY: Inspeetion of land snd examination of a
third party. Thers is a very unususl feature of litigation,
it doesn't seem to me that 1t adde muoh %o the vights of the
plaintiff or perty to extend this right independently of a
ﬁﬁpégiﬁiag %o the photegraphing of tangible things ¢r the
maapueing of land.

THE GHAIRMAN: It says heve “for simllar discovery®.
Cuy rule, as we have Just amsnded 1t, refers back to 26(bn), and
he has taken out the general provision that 1% 18 merely rele-
vant and %§$>héﬁgﬁé 1% up to 26{b), 26{(b) dvesn't gay any thing
about phetographlng anything, does 1t?

PROFESSCR SURDERLAND: ﬁ$1m31&¥’éisé§?@?y“ in this
rule, following our designation of method by means of photo-
graphs and ovples and inspection, I %hin& would carry thls sane
lden th?éagh,’ ¥ou see, wo are dealing with a particulsr kind
of diascovery relative to the same sub jeot matter that is denlt
wth in 26(b), R

THE CHAIRMAN: I see,

PROFESSCR GUNDERLAND: This says "similar discovery®,
relating to the seame types of subJeet matier may be muthirized

by an oprder againat & person not a party.
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THE GHALRMAN: ve have adequate meachinery for this

Celready, and there hasn't been any parileular trouble about it

28 1t stonds, wWhat 1s yowp pleossure with 447

o

Fied i

SUDGE BOBIN: £ move Lts sdoptien.

&

X

e

GHE QHAIRMAN: Is thers any further disoussion? 411
in favor of adopting it relee their hands,

ssw FhPes hands were relsed ...

THE CRATRMAN: Opposed,

«vs Five honds were ralsed ...

THE sﬁﬁiaﬁaﬁz It soseme t0 be lost. Thet i3 all on
34, as I underatend 1%, Now, Wp, Reporter, will you go on %o
fule 5% o

| JUDGAE OLARK:  'The first somment on Rule 35 18 not ine

partant, I think. Ve have just mentioned the S1ibbadh eass,
You may all have seen Mr. Yignore's remaris on the dlasenting
opinlon, in his best caustic style. o

On Gomment IX, you wAll notice that Mr., Sunderland
mekes the ssme question. There has k@@ﬁ'a’li@iﬁ&ﬁiéﬁ %ﬁ 3 OHe
Jadpes, It 48 nmush the same problem we have run into belore
on the ssope of examination, The Wadlow case here 1s & 1ibel
sult, It was held thet this rule didn't apply o & Libel sult.
We have tried to make At olear that 4% applies, and the sugges-
tion La on the top of page 91, over on the next paze. Hr,
Sunderland has & saggestlon clrsocted ﬁn the aamé snd, based on

the seme ecsges. On page 9 he sugpeeds we make Lt: “In an
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aeticn of any king". e have a Little dlfferent wording.

THE CHAIRMAN: Notwithstending, the rule for physieal
examlinatlion says thet 1t can be hed wvhenever the mental or
phyefesl eonditlons of a perty 1s in controversy (swhiech might
b in aﬁ-iﬁﬁufﬁﬂéé case. or an avoldent case or anythingl, £
hed a Judge (Otla, I think) who wrots a deolsion saying that 1t
wast limlted to persenal injury cases, whidch, of oscurse, is non-
gense. Then another ease aroce whers the parentage of & ehild
wes involved, o bastard case, I think, or something of that
kEind. Haybe it wes 2 divoree e%aé. At any rate, the lauyer
who had the taae wrote to me. Ee was very much interested in
getting a drop of blood from the #lleged father beosuse, as you
know, thers are sertaln types of bloed., If they gould get
the reputed father's sample of blood and the child's and found
they wers different, that would lat vut ths man charged with
belng the Ffathor of the 6hlld; 4% would slgar hzm. Of wourse,
if they were the same type, 1t a2tlll left 41t unseitled. He
wPoLe me and wanted to know wh@ﬁh@?rthig rule, which waa narroy-
1y 1inited to cases where the physiocsl condition was in contro-
versy, coverod that sltuation., Of course, you might not aay
in a narrow sense that 1t was in ocontroversy. On the ofher
hand, 1t was, Uharlie hus pointed out in his amendment thas
it was velevant to an igaune in the case. I wrote baok and told
the felleow I thought the rule was very badly worded 1f that kind
¢f blood test was pob golng %o be made, that I hoped the sourt
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woule Gske the broad view o 4% and let 1% dn. I naver found

“out how it osme out,

JUDGE DORXE: That 1o & question ¢f the phyeical son-
dition, jen't i%?_ The ohild ween't a party? fo that the idea?

TER CHALRMANS Mo, The alleged father and the weman
vere the partles, and the type of bleod the father hed was
relevant ¢ the guestion of paventage, but the type of blood
you stuldn't say wes @ matter in controversy wlithin the strict
m%&ﬁiag of thls rule.

JUDGE OLAKK: Thet wes edmitted, 1 think, in Beaoh v,
Baash,

TR CHAIRMAN: DAd be Tinally let 4t in?

JUDGE CLARK: ©n page 90, the U, S, ﬁ@ﬁrﬁ‘&f Appsals
dewn here so held.,

Hi, DUDGE: Crdered the father to subjlest to having
hie blood tuzken, :

PEAY HuGANT It would be the other way eround,
wouldn't 137

PAOFEBHOR KOORE: I think 1% was s case of whether ov
net they could make & bloed test on the ohild.

THE CGHALRMAN: wWas that 137

FROVEDGOBR HOMHE: They allowsd that. The ohild was &
quagld party in this dlveres action.

MR, DODGE: That 48 nore romote from the issus thay is
being tried than iz the physical conditicon 1n this 1ibel asult,
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Why wasn't 1t dlrectiy at issue in thet libel sulty

JUDGE CLARK: It was, notwithstanding Judge Otis.

PROFESICR OHERRY: Ofle seild he 4idn't like the pules,

MR, DODER: It was not direstly in cuntroveray.

TE CHAIRMAN: It geems to me that the amendment at
the Sop of page 91 in the Reporter's repors, atriking out the
words "inoontroversy", and saying, 'relevant to any ilscue 1n
thg cage®, 18 & #o0d one. Now wo have the rule sustalned by
tﬁah§u§@$§% Gourt, and we oan have the courage Bo branch ocut sné
apread 1t out a 1ittle blt. Mayhe %hgg'g@uléa*t have done that
1f they had hac 1% that way in the first plage,

JUDGE DOBIE: Do you think it is desir:ble to adopt
both of them? | '

PROFESOSCR SUNDERLAND: *of any Rina”, |

JUDEE OLABE: Ang "relevant te any issus in the oasefy

THE CHATAMAN: Where is that? '

JUDGE DOBIE: On page QIéff??éfggac@ Euﬁﬁ@rlaﬁé's
tuggestions. After the words "In zn sotion", he suggosts that
we insert Yeof any kﬁhﬁ“, to show very clearly that 1t is sppllie-
able to other typea of elvil aection besides personal injury
gases,

THE CHAIRMAN: I don't think that means anything. It
ls asplain ag daylight now. ‘Waen you say "In an action®, that
slready means any kind of acticn., Thers can't be any doubt

about that. You can't beat @ man 1ike Otis with that sort of
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smenduent, beoause the rule now says "In an astion® and draws
‘ne distinction betwsen personal actions, perdonal injuries, and
insurance dases, | |

HR. DODEE: I wnovs that we malke tﬁa apandasnt sugpes~
tad by the Repurter. |

ME GHAIRMAN: Do you want o say &ﬁgﬁgiag, Hy. Bunder-
land, sbout vouras?

R@? EHA0R SURDERLANDS I think I apvee with ?%g.a?ﬁﬁgt
that &&*& ie Ols meking this fool deeision.

THE CHAIRMAH:Y There s no use shooting hia,

yme%%@w%%m-%amﬁmwmgﬁ,mﬁmgm
another phrase, and we alght as well »ut Hhls in.

PROFEGUOR CHERRY: We would have t¢ define "aotion”,
and we would be in %r&aél% under other rule, o might be.

THE CHAINMAN: The propesal is te¢ smend Rule 35{a) by
atriking oub the words “ia sontroverey® in th@ first sentonas
and substituting the words *rgiﬁﬁaaz BC any lssue in fhe pase",
ALl those in favor of the amendment ssy "asye”,

HH, LEMANN: T tﬁ@re.aay risk in that? The Suprene
Gourt austsined thle rule by a £ive to four vote, am I right?

DEAN MORGAN: That 1s plght,

i, LEMARN: The supposed extension may be appésed.
Personally, I qon't Shink 1t ochanges the ruie. BSuproae it does
change the rule and extends 1t somevhat, which is the theory

upon whioh 1t s proposed, the Court may get into an arguwaent
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sbout this partiouler provision whon the new draft o subni tted)
" the pacsonnel being somewhat different from vhat 1t wes when
the deslslon of Tive to four was snnounced, thls #ule, like
vur eross~-gxaminstion pule, might go oub on further dlscusslion
of the Court or 1t might oauce a delay ia tﬁa consideration of
the draft. 1 an asking, not answering. |

TI0R CRATRMAN: I shoulan't think so. There is u note
thst we can put en it-

JUDGE DOBIE: I %hiﬁklﬁha% is & chande, @ﬁs I eant®g
congalve thet even the Suprenc ﬁ@ﬁé% could 4o a thiag as fool-
ish aa that.

UEAR MORGANT  You are an optimlset,
JUDGE DOBIE: Yes., I atlll cavry & eorkaorew on my
key ring. '

Hi, LEMANY: I don't think the lmprovenent effeoted
by the change ls suffisciently olear thet 1t werrants talkking
that chanoce.

PACFROGOR CHERAY: This 19 n@é the Cils g&@ﬂéﬂ&ﬁtﬂ

Mit, LEMANND it ls eupposed to cover Mr., Ctis' sase.

I agree with Mr, Dalge., It seems to me hils deelaion was oleap-
1y wrong. |

THE OHADIMAN It 16 nbt an lssue of law, but an iﬁgés
of faet. | ' |

| PAOFEBSON SUNDERLAND: An ovidentlary isswe or sn

ultizate dssue. If you congtrue this in & plewding sense, it
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gould be an lesae en plesding. They night construe Lt %ﬁé@'

“way. 1% seens on controversy, it ls brosder than lasues.

THE GHATRMAN: There is one thing that can be sald,
Of sourse, and that is thst in those cases %ﬁ%ﬁ interpretetiensg
of the rules come up, the Court has conetrued the words
fphysloal conddthon in controversy® any wey 1t wented 1o meke
It resd. That esse about taking the blood test of the ehild
s8-8 mettor of ovidence to find out whether the father was the
fﬁﬁhé? squarely ralsed the guestion vhether the pondition of
the obild was in contwroveray. It reslly wasn't $the coniwoversy.
It woe whother the husband was the father, and yet they took
the broad view, I remember that when I went over that osse
with the 1&@?@?, he wobs me and I wrote him an argument which
I thought bhe ought to make ln the courd., I hed grave doubt
in my owa mind whsther the rule cught 1o be oconatrued as brosd-
ly az that., I am afrsld we will get some conflict 4in 4t in the
future, although we haven't Q@t, and 11t would be unfortunnie
1t the eontroveray orose in the Supreme Court on a sunflict
taken to the Supreme Jourt as to the interpretation of the prule.
In view of the fact thet there are four of them already who
don®t like the mle at all), I suspect they might drag over one
¢ther man who would aag,'hﬁallg the physleal eanﬁiti@a has to be
in controversy in an aceident oape or perasonsl AnJury case,
and the mere faat that & man's physical eondition méy be &

matter of evidence in the osuse, like the bloed test vase, len't
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wWhithin A% X? am afrald the lower eourts, 1ike the Qireuls

. Bourt of the Blatriolf, already ftuke 3 1iberal vilaw of ths

intePpretation of the word Yeontroversy," whlch misht be
"Pusted” in the Hupreans Oourt.

PROFEASCR SUNPESLAND:  They night take issue with a
1i%tle nore teshnical and naprow restriction.

THE GHAIMMAN: I - moke a rule g0 as to aceepnt the
1n%e?§f§t ation that the Ciroult Oourt of Appeals of the Bistriet
h&ﬁ alresdy made on 1%, no other Giveult Uowrt s golng to take
the opoposlte view and ralse a sonfliet 16 go to the Suprems
Uourt, beeause we have &bolished the trouble. 8¢ I think theve
is an adventage, rathsr than o aaﬁyimaﬂt,-gs fur as the Buoreue
Gourt 1s concerned, 1n removing all chance for acnfliot belwesn
Clreuit Cowrts as toc whother thet word "in ecntroversy! means
the sublest of the action,.

ﬁs, LEMANN:  Would this smendment olearly nover the
easa Of the baby whe was not & narty to the suiy?

HE OWATHMAN: They held he was a party.

. LEMANM:  They may have held 1%, but I den't think
your smendment would heln» that.

THE OHAIRMAN: I am net sining nt that., We can't

Rxe Shiat.

ﬂ

Mi, LERANN: Thet is the blood %est csse, really. Taat
was the real point there, ss I understand it. It ia not the

question that Ctls had befors him that this smendment would
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ras ?%é‘s. N

THE GHAIREAN:  Suopose the ihing had besn this %ﬁ?i
Suppose there wasn't any obisetion to taking the %ﬁg@ﬁ $eat of
the infant, but the wife wanted to take the blood test of her
adversary party, the husband, »nd he refussd, Cup amandmant
would make i% perfectly elzar that he had to subjeet himaels
¢ & pin prick in himg Tore’inger and the teking out of & Tey
dreps of blocd, hut without the amanﬁaeﬁ%, he would argue, "My
phyéiﬁ&z aondltion 42 not a matter in controveray,t and ha
might get a Clrouilts Court in snother Glrouit %o hold that you
san't make a test like that on a »arty.

PHOPEASCR SUMDERLAND:  Another nhrage nlght be uaed
there," and that is "drawn in qa@sﬁién.” That ia a phrase that
ia f&milig&, and there 13 a Pederal atatute on appeals invely-
ing a Federal question. You oould say, "condiilon of a party
is drawn in question®., That doesn't use that Seohnicsl wOrd,
"imsue," and 1% is a 119%he broadsr than Teontroversy, " I
ahould think. |

THE OHAIRMAN: ‘There is snother gueatlion, and shat i
whether the ohsrscter of » man'sa %iesﬂ L9 a matter of physiosl
condlvion., I suppose 1t is,

JUDGE DOBIX: Oh, wnquestionably,

PHOPESBCR SUNDERLAND: A% least, 1t L¢ drawn in gues-

ti Of o

THE OHATRMAN: Is thet a matter of physieal eondition?
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JUDGEE DOBTET ¥ shoula gay 1t was, wngusstionasbly,
jg@? B8 mush 22 whether you hove a eompound fraciure of the

tible o what persentage of hemoglobln you have in your blood,
Whet %o

pe of blood yeu have, whethsr it is.1, 2, 32, op

&, ond

BO on, 18 zs puch » matten of physiloal eondition ag whether you

huve high blocd pressure, I sheuld think, Genersl,

JUDGE CLARK: May I fuet protest vhen Judge Dobie zote

to talking in nathemetionl teprmp? |

" THE OHATRMAN: 1 den't think this is n nattor of very
greast Impoviancs,  what do you want to do with 1t
| JUDGE DOBIE: T think the Reperter's suggestion 1s
& good ne, snd I am very stronpgly 1ﬁ‘f%?§? ef 1%, It is a
Tine rule.

JUDaR DOMYORTH:  Te this question affected at 811 by
thé subdiviaion (1v), which wes conelderad by the Suprane Ucury
in the oaee we have disounsedy

THE QHAIRMAN: ¥hat rule?

JUUOE DONWORTH: Tt is subdivinion {1v), Ruls 37 the
one that prohiblts the lagvance of o eontenpt order £opr dig.
obedisnge. I don't know that 1% has aﬁy rﬁzﬁvaﬁay, g X
thoeught I would mention it

THE CHATIRMAN: I think $hat 19 the thing that saves
the vote in the Hupreme Court, In one Suprene Joury onae, the
lower court, instaﬁﬁ of dlsmissing the man's case or teking

faot against him, m&ag an order for acontempt ﬁrﬁﬁaeéing 04
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put him in Jall., I knew that that would loge the oass in $he
Supreme CGourt, and nelther of the parties raised the point op
suggestion that that wesn't anthorized by the Rulen. %o that
wags the reason I took 1% unon myself %o Tile a brief, I
pelnted out o the Gourt thet sompulalcn by physiosal arraé@
waan't &13@@@& by the Rulas, end I think thet is the thing

' that haa sav&é the mile,

JUDGE GLARK: HMaybe Judge Donworth wants to toke 1%
a&&?‘ﬁ%@ that 3% has done 1ts Job,

JUDGE DONWCRTH: No, not at all,

THE CHAIRMAM: Shall we acopt 1% or shan't wet ALl
in Tavor of the amendment say "eye": opposed, "no," I think
we will have te have s hand vote., ALl in favoer of the smendment
ralee their hands. WFive, len't 112 Yes. Those oppoased,

eses Five hunda were ralsed ...

THE GHALRMAN: A tle vote., It 1s affirmed, without
opinion,

PROFESSOR SUNDERLAND: I voted against it., I dldan'g

like the word "igaue."

WA, LEMANN: You never oan tell what changes s vote

~in sourt, can you?

JUDGE DOBIE: Do y@ulgﬁnﬁ te take up thet suggestion
of Hunderland's about Yof any kind®y

JUDGHR QLARK: I wlll accept Bunderland's wording.

IRE CHAIRMAN: You meen "en aetion of any kind»¢




1370 Ontiario Street
Cleveland

51 Madison Ave,
New York

The MASTER REPORTING COMPANY !an:
Law Sterography ® Conventions & General Reporting

Michigan Ave.

Chicage

-
%40 No.

National Press Bidg.
Washington

&

JUDGHE DUBIE: Yes; Insert the words 7of any kina®,

THE CHAIRMAN: He aidn't put 1t $hat woy. He sald
LR any aostion¥,

FROFEIE0R SUNDERLAND: Mo ”iﬁ an aetlon of any Zinag®,

JULGE DOBIE:  The prule ?éﬁés, "In an sotion in whdoh
the mental op vhysieal condition of the party 2 in controvep-
BY, s+.." Hunderland's gsuggestion 1z that after the word
"sotlon® tn the firat line, you say "of any kinof,

h THE GRAXAMAN: The only puppose of that s fo slap
Judge O%la, snd hils opinlon is so clearly wronyg that I don's
think 1% i¢ necessary, _

JUDGE DONWORTH:  we would have to do the game thing
in every plsce whevre t%g word "aotion' sppesres,

THE CHATIRMAN: Yes,

JULGE DOBIE! fThat would be. I can see that, Z‘%ithw

- Paw thad,

THE GHAIRMAN: We atand on the proposition that our
Pule means wvhat 1% soye now and that we dou't have to say it
mezne whet 3t savs, |

Anything - on Rule 36, #r. Reporter?

JUDOE GLARK: Mivek on page. 92, "Request for Admission,”
There has been sows dlsousslon as $0 how a ragquedst ¢onld be
attasked., You ssee it han Deen ralsed by several gentlemen
noted at the top, and some writings and some oases have sajd

you eould suppress a request, and 80 on. As we understang is,
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the rule waz intended to operate extrajudieislly as fo the
panslity in the line <f expenses and &1@%, of gourse, as to the

affect of the sdmission on the parity who makes 1% o doesn't

make 1t. 90 we suggest that the way that should be trestsd is
ag 19 stated at the foos of the psge. fObhjections to & request
10 adnit or $0 a refusal to admit shall be hesrd only on the
applicction $0 aszess evpenses pursusnt to Rule 37{e}.*

THE CGHAIRMAN: Have ocases arigsen vhere there has deen

%@&érﬁﬁhﬁ? method of trying to ralss the objectlon?

JUDGE DOBIR: A motdon to strike has been permitbed
in some instances; hasn't 117 A

JUDGE OLARK: Yes. Here, agaln, we have the Western
Districs of Missowrd., Was that Judpge Otig, too?

JURGE pOBIZ:  Probably so.

JUDGE OLARK: It asems te be hia hebltat. “"motlon to
Tguppress' anstalned where the admissionas requested were dsomed
irrelevant or 'abaurdly cpnerocus'.,® ¥We think, however, 1t was
Judge Heeves, and not Judge Otls,

MR, LEMARN:; Mr. Heoorter; if a@ afopt your sugges-
tion, when defendant 1s %&kﬁﬁ/%ﬁ.m&kﬁ an admivsion and he thinks
he shomlan't be asked to admlt and ééeaﬂ‘t admit, 17 he dosan't
deny, is he taken to admit? He would like to Tind out whe thor
he ls oalled upon %0 answer or not. He deesn's want to meke an
admioalon by ﬁaf&ui%,' He éight objeot $o that very much. He
would deny 4%, Af he has t0 say anything, but he prefsrs not
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B9 be called uwnon $0 do snrthlug. Do I wnderstznd this smend-

cment would De that be eouldn't find out hie ebllagstlion wntil

you came along later on & rule Yo isx the soesth of oxpenses,

and meanwiiilie he wonldn't know

g

suel «halt rlak he was Seking?
Ho would knoy that he wap takling e rlsk 17 he &1dn’t answer,
snud 4t wes held Bo be a oroper demand, thet be had aopiited 149

JURCE DEBIE: He oan sed forth the poasong.

THE OHATHMAR: I% iz an sdeguale answer that sailefies
the demend 17 he {(In the last =ords of ths ruls) sets "Iorih
in detail the ressons ohy he connot truthPully ol ther adols op
deny those wotiers,?

Hit, LEMANH: Buppose he ocan adnld é@ deny, but thes
the admlagsions requested arve lrrelevant o absurdly onerous.

I am looking ot the languspge uzed here. He can't very weil
gay, "L can't tenihfully admldt or deny,® because he oould *%atﬁ*
fully admit or deny.

THE CHAIRWAW: YHe thinke 1t is fmproper %o have hiwm
s8mlt 1% 2t ally thet 1t 1o irrelevant, for Lngtanse.

MR, LEHANN: That 1s plgbd; he oupht not to bs seked

shout 2%, 1P ke has no way 40 proveke o roliag on that bafore-

hand, whst 3s he golng to do% He osn't oeme in end gay, "1
asn't % *a%ﬁfgil? admit or geny," brosuse he could,
THE GHAIBVAH: YHow sbout thut?
PROFEBSCOR SUNDIRLANDE  He nlght elatm it 2 priviless,
Wi, LEMANN: He might,.

1
|
|
|
|
|
J
|
3
:
|
{



1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No, Michigan Ave,

National Press Bldg.

Cleveland

Law Stenography @ Conventions © General Reporting New York

Chicago

Washingion

58k

JUDGE GLARE:  I9 you will look a8t {o), you will see
cthe ldaa thet we had., There is a remedy thet we have in nind,

THE QHAIRMANY Look ot wduat¥

JUDGE OLARK:  37{(s). It ueems 1o me 4f yud ars going
o have & sesap in advence of thls, you destroy a goed deal of
the usefulness, ;

ﬁﬁﬁ-ﬁﬁgéiz ﬁ&vg'aﬁy oourts rofused téiﬁ%%&.ﬁiiﬁ 8
m&iiax o metion, In &1l theus caszeés you si%é; thegy did re-
ﬁaﬁé %&? f

DEAN MORGAN:  They did not deal gﬁ&h it

JULGE GLARK:  There are Syo sases éﬁ pagh 92,

JULGE DOBIB: veﬁ% way 18 1o sustaln & motlon Bo aay«'
DYress.

HH, DOROE:;  They zusteined the metlon here?

JULDGE OLARK: Fe. Dowm under the resommendstlions you
will see the Penmso ease ana the U, 5. Rubber omse. Hp.
Lemann's polnt, 4% seems to me, 48 & good one, that 36(s)
sopliss, that AT Be refuses Lo akswer as @Pé%ﬁ?i%éﬁ in the
Bulea, She FTacks ave taken against him. Thers are twoe kinde of
cnswers that he is permitted und ar Eﬁl@ 36. One is to aduit
or deny, and the other lo the anawer that he cannoi tra%&faily
either adalt or deny. He may have a third reascn for not yente-
Ing to ainit or dsny, to wit: it 48 privileged or perfectly
izrai&vaat and gosndalous stufl thet hamn't anything to go

whth the eage, I that 1a nls grouwnd for not doing 1%, unlesa
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he can get the interrogsiory demsnd stricken, the faol is taken

ragainst hin because he van't make the answer prescribed in 36

and ssy that he can’{ Gruthfully admdt or deny.

JULGE DOBIE;  wWould 1t obviate that objeesion if, in-
stoad of "he vannct trathfally eithse aémi%ka@ deny®, we
substituted some sueh phrase as *why he should not be conpelled
elthor 0 2dmdt or deny"? Buch as & guestlon of gﬁi?iiag@;

In other words, this sesms to be phrased solely in terms of
power,

Hi. LEMANN: It wouldn®® heln 4f you permitbod thatb.

It y&uié helpy the man who d4éa't want o asayer, but 1% wouldn't
expedlite the disvovery of the truth, beocause all he would say
then 1s, "I won't &ﬂ%ﬁ%?/ﬁﬁi@ because 3¢ s privileged" op
"heoause 1t is i??éi@?@ﬂﬁ,ﬂ and you would have no way to £ing
out in advanece shether that$ pesition was well Taken. Heanwlille,
the moving party, the gquestioning party, wouldn't have gutien
anything from the rule. S50 I think that remedy wouldn't reslly
perialt you 0 use thiw ruls properly.

% would be muoh betler to get a ruling on whether the
man was requlred to admit or deny, whish is the way 1% ig By
Posed 0 wOrk aow,

JUSEE OLARK: My, Chslvman, may I comment on $his? 3
am afrald that f would ssy that in practiee I think Hr. Lemana's
suggesilon would be unwise, because really the great difilouliy,

Or a great dlfficully, here is the wvaricus appesls to the
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Distriet Judges. I know in the Southern Distrlot they are a

. good deal troubled by those now., Ono great oriticlsm of the

rule generally ls that thero sve toc many opportunities for
interlocutory appesls to the judpe, and I should suppose ihat
in a Distriect suoh as that over which Judge Dobie ﬁ&&g&aﬁily
presided, 1t would be very ALfrficult where the &aﬁgé slts 3&

80 many oltlies. It seems to me the nsefulness of %h&ge things
ig much less 1f you have oo many epplications. If the atate-
maéﬁ*t&az the party must ssy vhy he cannot truthfully elther
admit or deny is incomplete, I think we should meke 1% as com-

plete as we want 1t. That 12 one question. Bui on the other

question of the operation, of the meshanics of 1%, it seenms to
me 1t should be made self-opereting. The more of these wo oan
have self-onerating, the better,

PROFEUSOR SUNDERLAND: You can enlargs that thing to
cover Mr. Lemann's polnt by just sdding at the end of that puora-
graph "or cught not to be requirved to do so."

Mil, LEMANN: That 48 in effeot Judge Doble'sn sugreation,
as I got 1t, ¥y repiy thers was that I thought that would pra-
vent the man who was saking the %ﬁemti@ﬁ from gotting an answer
o 4%, Huppese the person to whom the question is addressed
arbitrarily seys, "I ought not to be asked to answer thig qagsm
tion,®

PROFESSCR SUNDERLAND: That is all right, 1f he wanta

e atand on 1t and take a chance of having to pay the oost.
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MR, LEMARN: Tt ldmlta the afficasy of the rule,

ER, DODORE: You can't say that under the Pule as 1%
ghanda,

PROFESGOR BUNDISLAND:  No.

TE GHATAMAK: - Lot me point out g%ﬁaﬁhiag o you now,
Letls gel our noses right down on this proposed amendmens, 1%
saens ;grf%atly oisar to me that it doesn't fit the situstion.
Bule 3G{a) provides that there is only ons of two things you
oan a0t you admiy or deny, or you say you can’t btrathfully do

elther, It makes no provision now f0r saying that the mstber

~de privileged, im@?@gar'@y-gégtﬁiﬁg. -Then thors is this

sxpsnees business, subdivision (o), to whieh the Reporter's
smendnent relates, "Obhjeotions 40 & Peguest to admit or 30 &
refussl o acmil shall be heard only on the applicstion %o
assens expensus puisuant to Rule 37(e)," Rule 27(s) hasn'g
any appilcation at all $0 & refusa) 1o aduit basause 1t is
irpelevant o luprepsr. You read 1%, It says thut if a pEPLY,
after belng sedved with a request under Rule 36, S8PVes & aworn
denial, and 1€ the party requesting admission thersof proves
1t genulne, the oot of the proof shiall be borne by the man
whe per jured hilmself,

Thet doesn't £14 the sase at all or relegats this
ﬁhiﬁg to 37(e), besmuoe that toushes only e wrongful refusal
b0 make any answer, 3o 1% Just adds confusion to the sl tuasion

0 make this amendment, When Jeu say you oan bring Lt uap oaly
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under 3?(@}, and then you go te I7{e) =nd say the only way
srpenses oan be applied s in the oase vhere you weongfully
aeny the fast, 1% doean't hilt the natber at all. Ho 1t dveon'y
seem $¢ me that, whatever view you take of what cught to be
done, this amendment would do anything but sonfuse the natier,
JUDGE DONWRTH: WMr. Chairman, I think the rule phould
be left as la. As 4t s now, it lgévas to the disoeretion of the

Judge vhether he would entertaln & motion or not. %e havs ao

rule on the subject of & motion,

THE CHAIRMAN: A mofion to fovce the man to© answer
and negative his olalm of privilege or whatever it may be,

JULGE DONWORTH:  Yes., It seems to me that the Re-
porter's sugpestion that 1t is deslrable to prevent interloou~
tory spplications te a Judge ls not proper. I thisk a Juige
ils thavre for the purnose of answering all these 4iffioul ties
and that losal option, so %o speak, in the dlsoretion of the
Judge, 1s the best miide we 6an have hare.

THE CHAIRMAN: 1% seems to me that even though the
rule 15 silent ae to the means to whish the man to whom the
interrogatory is directed may resort te to asave himmelf from
anawering 1t at 813, I think 1% is necessarlly implied that he
uight eapply to the acurt to have the demand nuliified on the
ground, net that he can't truthfully admit it op deny 1%, but
on the ground that it ought not to have been asked at all,
aaving hinm from the acnsequences of falling to comply with Hule
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36, Thot is whet the courts have dens, as I understand 4t,

MR, HOLTZOFF:  Some courts have held $hat they bave ao
authordty 40 entorfaln suoh & motlon, Thst is what han areatod
the daiffioulty.

THE OHAIAMAR: - IT that 1o o, we ought to provide that
they oan, but eertainly we ought not to say the. ,5aﬂ§§5é§§iéna
t0 2 request to adult or te a refusal to admit,..,"
| MR, TEMANNY The Southern Distriet of Hew York agoms
to éa%% 202t of the cssesz, doesn't 11?2  ¥Whaat pergentace of the
declslons under thege Rules ovme from the Southern Distrisd of
Hew Xopk? Are they in proportion to the nwaber of ssses in
thelr Dlstrlos o not? I notles that the only 2ases have whevs
they deolined %o permit¢ thess moticns are btwo ozses from fhe
Southern bPletriot of New York, Are they both from the same
Judge? Seuld we look at thomy

HR, HOLTZOFF: There 1s one from the Bssbern Dietviot
of Pennaylvanis, wnd thers 15‘&@@%@%# one feom Hassachusetisa,
vhere I recsll that it was held thal gué& a Betlon would avg
riae.

HA, LEMANN: I ses you have your 8.0, 4. Tik esse holds
ing thaet you san get welief from the irial suurt, and you have
snother caze in the Western Distelot of Hissouri where 1t was
permitied. Gould we see thoso fwe eaces in the Southern s
triet of New York? Irf they were both by the sane Judge, unless

he gives & very well-veascnsd Oopdnilon, My, Chalrmen, I am not
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suare that we cught to take ﬁszigé of 1t,

JULGEE QLARK: I think that iz better psasoning myself,
I am alreacy predlsposed that way. The fact of the matber is
that thers has been sone swnfliot here, and the gquestion has
been ralsed. There 1s sone anblgulty. Tﬁ%fqﬁﬁaﬁiéﬁ la whather
you want to ohange 1t or not, I am quite sure myself thut 1% is
& milsvake to provide that it can be held up and have the Judge
(%ﬁriﬁ the Yestera Dlstrlot of Misgourl) i iz opposed ¢ thils
g?gééégf@ tie 1t up, as has been done,

The obhjeotions made o the form of the atatement here
of scurse sre sound, bub those oon eaelly be corrested. You
aan easily add the matter privileged to Bule 36(a). You osn
ohengs 37(0) to mske 1t adequate. Tocse are teshnleal matiers,
But on the cuestion of the method $o he f@il@wﬁé,uzztﬁimk it
18 too bad to invite the safcreing of thls procedurs by Judge
Ctis,

THE ﬁﬁgzﬁﬁéﬁz Do you want ﬁa to amend the rules go
ag to provide that if a men doesn't éé what %6 now p?évzé%ﬁﬁ
{he doesn't %ithgy’aémAt or deny on the one hang, noy does he
get forth in detail the ressons that he osanot wruthfully
elther admit or deny, but he tekes the third position that the
interrogatories are lmproper, tha% he vught not to be required
t¢ make any answer or suffer any aaﬂﬁsqaénesé 4% shall be
equivalent to a wrongful or false denial snd that merely the

‘expenses of proving ths faet are to be borne by him?
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SJULGE QLARKY I dcn't tnlak fthat I wouls make $het

JEnird positlon quite as broad as thet. You know, cariior thers

1s the wored "relovent.® I should be inelined 6 hink that if
you added $o that ground of refusal the word "orlvilegs,® you

would have a1l that you need, but I should say thet even 4f

S you 414 meke 1% gquibte broad, T showld think 4% would he wiaae

to have 1% done this way than to have the running to the Judga.

] HA, LEMANE: You meesn 16 expressly nrovide in the
fulé”%&gt he may olaim the privilege, and then his penaliy
would be that, on the trial of the case, it might be held thet
1% wron't privileged and that he should pay the soat of proving
the faots Would that be the penalty?

JULOGE OLARK: Yes,

HR, LEMANN: Thot would be g@?kaﬁle; but personslly I
don't think that would inprove the a&éiﬂist@&%&&g of Justioe,
besauvse I think 1t would be mugh,b@%£$§4ﬁa find out in sdvenos
vhether 1% ie privileged or acl, so that 4f 4t L& not privi-
leged, he c¢an be reguired to answer in advange, Lf I were the
Plaintif or the defendant, whcever waes sseking the information,
I should much orefsy That, becsuse then I would koow what vosie
tion I would be in about this fsot in advance of bhe trial,

It really eomes to & question of whether you want to Pacilitate
matters in advanee of the trial o nob, If .you want to fa0lli-
tate matters in sdvance @f‘ﬁﬁa trdal, I think 4t should be left

vhere 1% ls, orf nake 1t plain that you oan bring vn thle natter
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ia sivance, 1L 1t 1z not plain,

THE CHAINMAN: vhat heppens when & man fsliios a thirvd
pogiflon--not one of the twe defined in %6{a), bBut a3 third--
that the demand is impreper?

SERATOR PEPPER: The rule dogan't ocover that.

THY CHAIRMA®: I know it doesn't, Lut what happens in
the courte?

%ﬁgaTﬁg PEPPER; It 13 admlitted, %&é@éﬂ*% Hr. Lemann's
suggestion be met Af there wera added % the end of 26{s) e
very simnle sentence, 1ike this: “If he refuspes %o admit for
any other raasson, the court on motion shall dedermins ﬁhﬁ‘

sdequasy of the rveagon.”

SENATCR LOFTIN: Me, Chaivman, I wag ona of thoss who

ralaed objeotion, snd I agree with MWy, Lemann, and Senator

Poppur's sugrestion would bhe apreeable o me., It would provide
something g0 that %the party can ralse the guestion, 1% ssens
to me that 1% ought to be declded, that 1% ought not te waldd un-
t41 1% poes o btrial, |

SENATOR PEPPER: If 4% 1s In erder, I move as a subsil-
tute Tor the propossd amendment, the followingt Add at %h@-
and of Rule 36(a) the following saaﬁgaaa: IT he refuses io
admdlt for any other raanon, the court on moticn shall deltermine
the adequasy of the ?%&a@a}é

| SENATOR LOFTING Second.
ML, TOLMAN: I seoond that motien,
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JUDGE DOBIE: That has the advantage, of course, of
protecting the party. I% has the dleadvantage of slowing 1t up
‘a 1ittles _

OEHATOR PEPPERy  OF what, sie? ,

JURGR DOBIV: Xt has the dleadvantage of elowing up
the answer a 1ittle, | .

SENATOR PHPPUR: Wob very mush,

JUDGE DOBIN:  And also the intervention of the Judge.

SENATCR PEPPTR: The relative disadvantage of leaving
the party ln the dsrk as to whother he 1s bound to answer op
not, seens %o me Lo cudwelgh the disadvantage %thet you have %o
diaturd the lelsurs of the Judge and &%ﬁ him o hesr a4 moution,

THE CHAIRMAN: Would your smendment involve also
Sunderisnd's anendment o 37{e)? Will you look st that,
Senato ?

BENATOR PEPPER: I don't think 1% would, sir,

THE CHAYRBAN: Just lock at 14,

SERATCR PEPPIR:  Yes, sir,

THE CHAIRMAN: X% says: "If a party, after being
served wlth a reguest under Rule 36, to sdmit .... sarves a

awern denial thereof....¥ That dosan't dem) wlith the sase

whars, hoving been served with a request under 36--

SENATOR PEPPER (Interposing)t I had that in mind, He,
Ghalrman, bud it veems Yo me that the penalty of paying ccats

snd eounsel fesa ls only wheve he hes made @ denial =nd 1% is
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Found out that his denlnl 1z improvideny. It Goesn'y gosm Lo

S that s uen ought to be penallzed by having $o pay oosis and

sounagal feon on 4 mobtlon whileh ie iﬂreffeﬁ% 2 motlon for ine
strustions fron the courd as to whether the sdmlisaion #hay he
in scked €0 make la one that he ought $o be regwired %o make.
THE GHAIRHAN:T Your theory is that A4f, under Rule 36,
instead of olther admltting ov ﬁ%ﬁ?iﬁgrﬁy saying he ocan't
truthifwlly admit or deny, he puls in & third answver ang aaya

_%Eﬁﬁigﬁ dossn’t think he ocught o be sasked to admit or deny,

then 17 the party doesn't move at that time for an order from
the court direeting him to anewsr, for instance, but just lets
1% arop andé has 0 go to the expense of proving the faut, he
couldn’t, under Rule 37{e), then show that thire anawer, thut he
cught not t¢ have been ssked, wae phony and a8l put the ez
penases on him, az you word 169

SUNATOR PEPPER: 1 had thet in mind.

THE OHAIRMAN: You did that deliberately.

HEHATOR PEPPUE: I mesnt to fase that ocnsequence,

M, LEMANH: The only comment that mlght be made on
Senator Penper's sugpeation is that 1t would put the burdsn
on the persen who demended the questiohes

DEAN MOHGAN: Thet 18 ?&ghatr

MR, LIMAHNT +«%0 pet an order for an angwey, that is,
overrullng the olalm of privilege, whereas the way 1% hes worked
out in what seem to me the rlght cases that bave been olted
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hers, the fellow who dveen't want $0 answer has to make & %@E;@%
.%o suwppress the question. I should think that s the way it
ought to be, Othsrwise, hé elalms 1% is privileged =nd puts

the delay on the other fellow, who then has to file @ motion

and #et At down for hesring. I think it ought 0 be raquired
that he go forward with a g@%&@n'té SUPPresy.

THE CHATRMAN: Senator, if he dossn't want %o have fo
be burdened with the consequences, the person to whom tho de-
méﬁé‘i% addressed, instead of sitbtlng smug and saring, "1 dqon's
angwer,” snd forcing the other fellew to £6 Ilnto courd, has
elther to adnit or 1o deny op himaslf g0 to the court and got
rellef from it. Uen't you think that would be better?

HEN

ATCOR PEPPER: I think 1% depends a Little upon onetg
original apprehension as to whether this business of requiriag
an admissien is rather an extreme provision, in whioch sase the
burden is on the man applying for the @?&?il@g%, and he can'y
reasonably eomplain 1f he has to overconas sny ¢bjection that
is interposed in good falth. If, on the other hand, you starg
with the supposition that you want to faeilitate this process
as muoh & you osn, then I think Mr. Lemann's suggeation s
better then mine. If the sense of thé Committee is that we
want §0 use this requesnt for admissions in apeeding up in svery
way we oan, 1 should be glad to withdrew my motion in favor of
one suggested by Mr. Lemann, |

THE CHAIRMAN: I should like to ask the Reporter o
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elear my own uaderstanding of the sltustlon, Hasve some Dig-
Cbrlet Gourts held that wnder 36, Af a man Juat balks and wen't
40 any thing under 1%, there is no means of applying to the
courys; or have they held that if hé‘éﬁﬁéﬁ in with an answer and
8eys he Geean't think he ought to be required te answer, there
i8 no meang ¢f gotting an order requiring bim te do ao?

JUDGE QLARK: First, there have been quite & nusber of.
decislons on this point. In Hr, Moore's last Zupplement, he
é&gs’,‘ "Just generally apeaking, &agagszﬂ for admissicn have
been held not subjeot o motion to strike.® There apre saces
from the Zastera Dleteiot ef ﬁ@w‘gﬁégg;tﬁa Seuthern Disfrlot
of Hew York, the Bastern District of Fennsylvania, and a
souple more from New York., 4 moticn to dlemiss has been doomed
unavailing--Eastern Diastriot. Navertheless, in a few oasea
the raquest for permissicn has been detornined on netlion--thie
and belaware. In Hossachusetts the court ralasd o guestleon and
#ald 1t couldn't determine the relsvanay, anyway, from the
plesdings and, I take 1%, then perultled the questions to go
on.,

Gen you answer, Hr, Hoore, as to what has been done
by way of penalty? This relateas to prelimlnary atbempts,

PROVESSCR MCCRE: I den't know of a oasse, Mr, Uhalrman,
whers a party has been éﬁmgellaﬁ to snower these, If he
deesn't want %ér&agwa?; he just doesn't and takes the sonse-
quenges under 37,
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THE CHALRMAN: The only consequencs under 37 is that

An 37(e).

PROVESSEGR MOORE:  Yes, sir,

THE OHATANAN; That, by its ?@é&' terng, applies not o
& osse vhers he refuses to answer, but only where he denles,
whers he makes 4 sworn denlal. _

KR, LENANN: If he doesn't do saything, 1% is admitted;
if he remaing sllent, 1t is admitted., Isn't thati reslly the
case you ars thinking of?

DEAY HORGA: That 18 the third ﬁﬁﬂ#@ﬁ{sa in 36{a},
"Bach of the matiers of whioh sn admission is requested shall
be desmed adwitted unless, within a perioed designated in the
request,” and so forth.

THE JHAIBRMAN: I sse.

JUDGE DOBIE; Elther ndmit¢ 4% or deny 1t or do that
last thing--stete the ressong why he can't truthfully do 14,

DEAN HORGAR: The Jenator's motion struek me a 1ittle
dlffervent than 1t strusk Hr., Lomean, bhocause I suppossd that
the Senater's motion would do away with the delay instigated
by the objleator, If the objector #ald that he couldn't answer
for the veason that 1t was privileged, and the propounder was
gatiafied, he oould go right along. You don't have to bother
with & motion, and so on. It is the questlions that are not
answered for thess reasons that ave lmportant encugh to be

baken up. ?*z;e prepounder canidelay that. The cbjeator dossn't
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get much chanee under the Senatorts drafs, it seems 6 me, Ho
delay this thing. '

HE CHAIRMAH: Heve i3 the thing, then, in view of
sdiat you have rséé to me under 36{a)s Suppose that demunds fop
admission are submitted to ne, and I éaa*% 4 slther of the
things spesified In the rule--I don't file a aworn denial op
an admiselon, and I don't give reason why I can't truthfully
4o elther. Although the rule é@@gﬁ‘t provide for 1t, I Just
eéﬁ@ baok and serve an answer Baying that the question is
privileged snd is irrslevant and ssandsloue, and that I won't
answer. Thes, under the terms of the rule that you have read
to mo, the fanot is taken agrlnst me right there ang I haven't
8ny way of golng to the jJudge under some of these deolalony and
having him rule right then and there whe ther ny aiaim of
pﬁi?il%ga la right or net. The result is that If I am wrong,
the faot is teken agsinat me, wnd I haven't any way of finding
cut heforehand; end some of these aaurﬁs.ha@% sadd you oan't
do 1%.

Hi., LEMANN: I should like %0 see what some of these
eourts have said,

DEAN MOS4MANT Lot me answer that, 1f X may. fhe
Senator's a@ﬁiﬁé would take cape of that, If he put that king
of answer, then the proponsnt sould bring him bofore the ocourt
1m§eéiat$igg‘i£ he wanted t¢ delay the cags.

THE OBAIm AN $ think thet is the way ¢ do it, bug
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I think I should 1ike to pee the Tollow 0 whon the demandsa apre

- eubpitied be the one, uwnless he does what this rule sayfe-

el ther denles Or admite op gays he can't truthfully do slther.
If he hag some thind reagon for 4%, the Pact should be taken
against hin unless he himself goss to the aourt and gete o
raling a8 o vhether his p@giﬁieﬁ o souwnd or nog., I dont'y
think the burden ought o be on the denander, It wonkens the
rale.

b GENATCR PEDPER: It seems %o me that when 1% sones
Gown 0 thilsz nere matter of choosing which @grty should beay
the burden, you may have as a choloe oither what i proposed

(*If he refuses to sdmit for any other reason, the oourt on

- motion shall dstermine the adequacy of the ressén) or what ¥e,

Lemann propossd, as he would put 4t, that if he égaiyag for
any other reasom te refuse to answer, he may wAthin eueh
poriod move to quash the request. Xt seemsg $o me 1% 4a one of
those two.

THE GHATIRMAN: Yeo.

PROFESSOR OMERAY: My, Chalvman, dossn't the Senater's
motion lesve 1% open to either party to move? I thowght when
you siated 1%, 4t did.

Hl. LEMANH: Yos, but that puts the burdsn on the
questioning varty. The party nsking the objsotion won'ts move,
e 18 in no hurry--he Lo objeoting. He simply paya, ") ohjest, ¥

Then the Senntor's mefion, 4t Lo true, would pormit elther
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perty to bring 1t on, but the shjecting felliow won't do it,

PRUFPEHSOR CGHERRY: If he deesn't, lsn't he in trouble
1 4% turns out that that 4s taken as adni tGed?

THE CHAIRMAN: That is my peins.

PROFESSCR OBERRY: T thought the Senator's motion was
exactly that, that 1t left 1§‘ﬁ§ ¢ elther cne whoe wented that
thing determined them to take 4t into eowrt. I thlnk that
would be the way to handle 1%, There will be Gases vhers one
PArLy would want $o go in, snd other cases where the other
WouLd want to go in. |

MR, LEMANN: You would have to make 1% very plain, op
otherwise I think i1t would ¥ary probably bs held by many courts
that 1f 2 wsn made an chlentlon of privileged and i1t wasn'y
passed, he was not expossd Yo the penal ty of having 1¢ taken
ag admitbed. I don't think you ought te leave that open to
dlsoretion. I think yow cught to havé a Maling on 1t. The
best way to pet a Tuling is to requirs that the man making the
objection should present a motion t0 quash op uppress, which
is what some scurts have already held he is entitled to de,
Emeept for thess dselsions in New Yurk and the one you referred
to, Mr., Holtzoff, in Fonnsylwvania, I would have thought that
we dldn't nsed to 4o any thing,

SENATOR PEPPER: I think Me. Lemsnn is right about 1%,

I should be glad 0 withdraw the motlon, 1€ what I said le

interpreted as a notion, and substitute this, the language, of
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courae, L0 be porfeoted by the Reporter: 4dd at the ead of

C36(a) 2 senfence, as follows: "If he desires fop any other

reason %o refuse to enewer, he may within suoh pericd wmove to
gtrike the request.” I have subegtltuted "strike® for "guash®
b@ﬁausé_th@ Hajor polnts out that we baven't used the tern
"gquash® elsewhere and that "strike” is the Tfaniliar phrase,
poos that meet LtY

MR, LEWANE: Yea, I think that would sover 1t.

ARNATCR LOFTING X seconded Senator Pepper's oripginal
motion, I shall be 2lad $0 aveept it.

Wi, DODGE: If he does so wove, the tlme for Piling
objection s extended accordingly.

SEMATCR PEPPER:  wouldn't that be a pretty necessary
implication? If he is awersising a right given ﬁy.zha Muls,
he can't De penalized under the ruls by n@%,haviag filed as he
would have had to do 17 he hadn't noved. It sould, of sourse,
be spelled out, but I don't really think that is nensassary.

THE OHATARMAN: Is there any further diseussion? 7The
questlon s on the notlon Junt pressnted by Senator Poppey, o
add at the ond of 36(a) a provision, the éﬁhﬁt&ﬁﬁ% of whisch,
whithout trying to give the exact wordg-

GENATOR PEPPER iiﬁzgrﬁeﬁxng}z The sxact language wasl
“If he deslres for any other roason %0 refuse ﬁﬁzaﬁzﬁﬁ¥ﬁm%§?
maybe 1t should be "refuss to admit®,

THE OHALAMAM: No. I was going %o objsot %o that
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bagause he might refuse to nake BNy apawyer,
SENATOR PEPPER: Yeu,
| THE CHALRMAN: Maybe ho d4dn't went to be ferced on
vath to deny it,
SENATOR PEPPET I think 4t cught to be %o meke an
admiaaion®, _ |
i, &Eﬁéﬁ%a Perhaps when the Reporter phreses i1t, he
aggulﬁ bring in the idea of privilege instend @flﬁayiﬁg *iT he
deslires not to answer’, Say, "If the person to whom the aues-
tion le addressed congends that he sheglé'nﬁ% be required %o
enswer beoause the matter is privileged or irrelevent or Lu-
periinent, or for any other reagon, he may then present a
metion to atrike." |
THE CHAIRMAN: You agree that the Henstop's motien
aovers the ground? |
HR. LEMARN: T do. I think when 1t comes Lo wording
it, perhaps the word "desipeg! ghould be substituted by some
other language.
JUDGE DONWORYH: I om wondering about the mesaing of
the word "other' in Senator Pepper's sentence,
DINATOR PEPPEH: You see, Judge, 1t follows the body
of the rule as it now #tands, whieh allows the peraon who 19
asked o admitg, both of two grounds for refusal, Gng ia a
denial of the truth,

THE QHAIRMANS ‘That 48 an answer,
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BENATOR PIPPEA: The other iz a contention thnt thearve

v Ere reasons that he oan't either truthfully admit or truthfully

deny, Then my thought was that if thers was any other veason,
that would sover privilege or aﬁy,@thﬁf matier that he sould
think of st the moment. | |

Tﬁfﬁ CHALRMAN: You see, Judge, im@émﬁég_g preceding
the fSenator's amendmenty it says he may set "forth 1§4§stgil tﬁ%
resaons why he osnnot truthfully elther nimit or deny those
matﬁéfﬁ.ﬁ Thet 18 8 reasgon for net angwering., Then 4% goss
right on and esays 4f he has any other rosson for not wanting
te answer, he may apnly.

JUDGE DONWCRTH: I wasn't queetioning that. I undew-
etocd very well., The word "oth-r® indiloates that 1t Follows
the sxisting ressons,

BENATOR PEPPER: Yeo,

JUDGE DCNWORTH:  That 18 all rlght.

JULGR OLARK: May I make Just a very minorp augpaestien?
I understand that I am t0 work on the wording, and vperhaps this
is coversd. I should think that perhaps we eculd lmprove the
woerding & 11ttle bit. You had it & motlon to steike, I think
some expreéssion such as that he may apply 6 the eourt to |
deternine the adequacy of the reason, might be 2 little better
in practice, becauss, of ococurase, wnder your sugpestlon, Senator,

he ¢an make his motdon, snd the metdon will not sutomatieally

‘eome on, I suppose, An practloslly all socwrts. It would nod
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some on in Hew York, He would flle his motlon, snd then he

Cwould wali., IP you really weant 10 put the burdes on, why doa't

you jJust shange that in a minor way in the werding and say
he may apply to the sourt to debepanine the adeqasy of the
reason? That kesps the burden on him,

TR Gﬁﬁzﬁ§§ﬁ=  Xom aome baok with a deaft, and 12 we
iike yours better s month hende, we will adept 1t.

SENATGR PEPPER: I am sure we will like 1t bdetter.

Cne gan't Just offhand strilke the happy phraseology. The PUp-

pese is olear, snd the burden, I should think, 12 falrly clear-
1y ledged on the objoeter by the language that I uwsed. "If
he" (that Ais, the objector) "desives for any other reascn®
(that is, other than the reasons that have been thers tofore
specified ln the rule) "to refuse to answer, he® {(that 18, the
obleator) Ymay within sﬁ@h period® {that is, the period within
whieh he was pequlred o answer) "move to strike the recuest.™
Bug uy understanding is that if the motion esprles, the Renorter
will perfect 1. .

LEAN HORGAN: I8 there any rsason the® he sghould pe-
fuse to &égg@r exoept privilege or relevanoy?

PAOPERSOR MOORE: I think relevaney is now coversd.

DEAN HORGAN:  That le what I thoughy, sc I wondered 1f
there were need for govering any. excopt privilegs,

JUDGE DOBIE: He. might get somebody else in trouble.

- 1% mlight be a breach of econfidence, not abaclutely one of
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privilege. I should like o have the motion put, the ezact

. worddng of 4% to be Left to the Haporter asnd te be ?ﬁéuﬁﬁiﬁﬁgé,>

AT thset is in order.

THE UHAIRMAH: Thet ila the idea, ALl in faver of the
motion gay "sye.® It is agreed to.

Have @é anything wore on 36%

JUDBE OLARK: At the top of page 93, Mr, Leoftin had
a. suggestlon as to 36(a). At any time after the pleadings
are olosed...." He thought thers was some ambigulty in that,
and he thougt 1t cught to be "after the answer has been
filed", I should think that is all rlght, I am reudy to on-
dorse 1t. Maybe Mr, Lofiin would like to speak about 1t.

BENATCR LOPEIN: I don't think 1% is necsessary to
apeak about 1t. Some of the lawyers down my way thought 1t wan
amblguous and thet 1% would be wore definlte to say "after
answer has been filea®, éi%h@ﬁgh*%b@?s mlght be aone cuiatend.-
ing motiong.

DEAN MOLGAN: You don't mesh "£iled®, You mean
"uerved”, don't you? | |

JunGe G@Aﬁﬁ: Yes., It chould be "served", I think it
la cleer,

M. LEMANNG Whet ia the bearing of your vevond gen-
tense on Bule 36 now, on page 93¢ "I the Reporter's preposed
new Hule 12{a) were eccepied, the necessary fur this change

would vanieh and the present language would be sppropriate.
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JUDGE CLARK: It waen't socepted, yeu know,

M, TEHANND  The change that we have made wouldn's

now affent 1t,

JULGE CLARED That ls vorrest,

JUDGE DOBIN: I move that the word *filed® be changed
to "served", snd thet 1t be adopted.

GENATOR LOFIIH:  Second.

THY CHAIRMAN: Dosa thet mixz you wp eny with €11 theae
other third-party pleadings and all that sort of atuff that
you haven't sovered haps? .

JUDBGE OLARK: Of oourse, in that event, "answer® would
have t0 be sonstrued breadly, I aheﬁl&‘ﬁhia%,~t@ inolude those,
but I should think 1t would be so ineluded,

LEAR MORGAN: As between the different perties you |

mesn, yen,

JUDGE QLABK: Yes, ,

THE OHAZRMAN: ALl in Pfaver of the amondment say aye.
That seems to be agreed %o. Is thore anytbing else under 362

JUDGE CLARK: Now, Gomment III. Thet 1a one that M.
Sunderland hss oslled attention $0. This wes Just & 1itfle
blindneas in the rule as %0 the wird "therein® at the end of
the first sentenes. The Second Gireuit, an & matter of faot,
h&%lhﬁﬁéﬁé dowm & deolelon eonstruing 1t properly, but the
@n@gﬁieg has been ralged by wardious peonle.

THE OHALRMAN: Refer to the seotion and the subsestlon
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that you ere talking about, so the reporter's ftransoript will

“show them,

JUDGE OLARK: Bule 36{a), the word "thersin" at the
end of the first sentence., The queation has baenrwﬁs%ﬁsé
Ytherein” referred to the vregquest or to ﬁh@iﬁatﬁeﬁa ef faot
set forth in the"relevant doouments deseribed in and exhibited
with the regquest®. The reference is not o the éaagaﬁﬁta.

‘ JUBGE Q@%X%# Haking one change in i%. 1 @ﬁé@ that
thut be sdopted. |

JURGE OLABK: The specifiec sugpestion iz to subatitube
for the woerd "therein” the words *in the request.®

#3, TOLMAH: I move 1ts adopillon,

NENATOR LOFTIN:G It 1s merely to slarify,.

THE CHALRMAW: Is there any objeetion to that? If not,
1t Lo agreed to. Doss that Ffinish 367

JULGE OLARK: That finlohes 36.

THE CHAIRMAN: We go to Buls 37, ¥You recommend a
change thers, %h&$iis 357 What part af.3??

JUDGS GLARK: Taet 1 37(8), The word "wAlfully faile
to appear bafors the offiver sav ey ér Falls 10 8EPVE aNSWers...."
The question that has been ralsed there is whether it s
"wllfully Palle (o serve snsweré”, Perhaps thers is a glight
sablgulty, YWALLully" ie supposed to modify beth, and we suge
geat, although, of course, it may not be foo important, that

the word "wilfully" be repeated before the second werd “fails®,
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™Y GHALRRAR: That sesms 10 me o bs uanesssssry;

'?”%iifullﬁ Talle"., He might be hit by an entomoblle, and it ia

a1l pight $to say ﬁﬁilfﬁiiﬁﬁ, but when 1t somes te fellure to
aerye the anawers, 4t dosan't look o me as 1f theve is any
dAffionl ty about that,

JUDGE OLARK: If you don't think 1t la lmporbsnt,
Let's pass 4t, then, |

) THE UHAIRWAB: Thet 4z my own individus) ides. Maybe

%@ﬁeﬁﬁéy elgs disagress with ne,

M, LEMANN: The rule ef self-dsnisl somes in, I think.
The rule of self-denlal apoplien.

DEAN HORGART  Otherwise kaa@n‘aa the rule in "Lemsnn'sg
eage B |

THE QHATRNAN: You a2e, "the court upon motion (...
may steike out®. It follows ss 2 matbter of courass thset whon
you ¥y o inpose a.geﬁglﬁy,'mﬂ@ﬁ the aourt 1§ asked 0 ianodse
a penalty Tor failing te answer 1f a felloy is hit by an suto-
moblle or 1s sisk in bed, he lan't geing to lmpose 1%, T don't
think there s any use foollng with the word "wilfully' thers,

JUDGE DOBIN:  Yow want to pepeat the word it Cul iy
Is that the idea, Gharlie? |

JUDGE OLARK:  That 1o the sugpestion, yes.

PAOFEBOCH SUNDEMLAND:  Mr, Mituhell dosan't think 4%
ought to be in thare, Isa't that the point?

THE GHAIRMAH: X? I wars &?é@iag the rule owver agaln,
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I might draw 14 so that the wora "wilfully" applied to both.

PROFESS0R SUNDERLAND: It cught o apply to both,

THE CHATRMAN: But you g0 0 & court for & penal ty
before you get any penalty, and no court on oarth 1g going %o
penalize a fellow for his fallure, but he w1l say, "I will
glve you three days to put 1t in,*® |

' SENATCR PEPPER: what 18 the difference between fail-
ing %o serve an answer and wilfuily falling to aserve?

DEAN HORGAN: You don't serve 1% and on the way to
aerve 14 you pet hit hﬁ an automobile, so that you can't gserve
it. |

JUDGE DOBIXN: The word "wilfully® in oriminal law
g@ﬁez’ﬁlly means that you do semething intending %é do that
thing. Wilfull homielide is when you kill a men intending %o
k11l & msn, not when you asoldentally kill soue other fellow.
T don't know that it 19 visal, but 4% Lo slightly inartistie.
TWAlPully® belonzs to both. if 1t aoesn't belong there, it
cught to be out out altogether. It is quite & small thinag.

THE OHAZAMAN: ‘The amendment 18 to insert the wﬁ?é
"wilfully® before the word "fails® in the £1fth line of Rule
37(8), a2 I get it.

SENATR PRPPLIH Poen't you think, really, this e a
bit metioulous?

THE GHAZRMAN: That is my view of it.

SEMATCR PEPPER: After all, you ave lesding up to the
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right of somebedy to meke & motion to strike. If, as suggested

S

. By one of the members, 1t appeared that the reasen for not

filing vwas that the men or woman sent %o file the paper had
been hit by sn automoblle in

8ity, I don't believe that the
notion would prsvaii. , :

THE CHAIRMAN: That is what I sald.

JUDGE DOBIE: Let's akip it.

THE CHAIRMAN: ALl right.

JULGE CLARK: I heve changed the vote several times on
this, It is now "No.®

| THE CHAIRMAN: It is now "No," unless there is some

objeotlon @ a motlon te the sontravy.
| JUDGE OLARK: Mr. Sunderlend had & suggeastion whish
had to do with orders apeinst non-parties under 3%, and that
dldn't go through,

FROFESSCH SUNDEALAND: I don't think I have anything
more on that. |

JUDGE CLARK: Bo I thiak that covers sverything there.

THE CHAIRMAN: fThat brings us to Hule 38, That shifts
us to Volume II of your report, deesn’t 17

JUDOE GLARK: Yes, 1% does, On Rule 38 we have @u&té
& 11%%le disousslon. I am not sure how much you want to go
theough 1%, I might say first that 1t seens to m@,';a view of
the importences and the general giffloulty of the question, the

rule has worked out #@yy woll. There are still some questions,
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On 55 nnd 96 you will see eome matters dlsoussed dealing with

. the guestion of law and equity. ©On 97 there is a diseussion of

the affsat of the Tomphing osse and soms of the ideas unday
that. That comes up in ocondectlon with the offeot of Jury
telal uwpon the Pedersl Jowr%s, 1% le our genersl view, as we
a&?a-sﬁggggﬁaﬁ'bafaﬁag that we doubt that there ig anything
rartlovlarly thet we oan 40 in the ﬁglﬁg apout 1%, but I would
eall %o youwr attention, in line with some of owr previous dlg-
ﬁ&§éiﬁ§, that the ascurts are having about as much struggle as
to the effset of the Tompking csse on the matter of jJury trisl
ag anything elas, I haven't any mrgmestlon,

DEAN MCRGAN: M. Reporter, is that on the question as
to whother the Fants ave sufficlent %o got to the Jury or
vhether there Lo pight %o trisl by Jury on the ?&?ﬁi@ﬁiﬁ?*i&&ﬁé?

JUDEE QLARE:  'The latter question has definitely some
up .« |

DEAR MOHROAH: Hae 1%, ?&&1&5?

JUDGE CLABK: Yew. 7The ohief oase where 1% scems to
aume ap i in connaction ﬁith the right of Jury trial on the
Jesue of fraud. ' ‘ |

DEAN MORGAN: ©h, yes; I know that. |

JUDGE OLARK: Y¥ou see, that 1o a ceoe where the 1&%
hae shifted frem plese to plave, Yhet ls binding? Ie 4t siate
law? Thers is alse some discussion on the other guestion you
SUERes T, too--%he &aff&ei@éﬁy ¢ the svidenoce.
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DEAN MORGAN: Yes, that one, it seema to ne, runs

. pretiy elosely into substantive law, but I can's quite see the

line of reascning by whieh you would call the right to trisl
by Jury substantive instesd of progedural ., |

JUDGE GLARE: There 18 a recent Supreme Court case
that is referrsd tv on page 99, the Htoner ocaze, _

THE CHAIRMAN: Lot me understand what thie is about,
1 don't understend., Do I ge$ At that sinae lrie Reilrosd L.
Taﬁgkiﬁs was deolded, the question has arisen whether we no
longer look only to the 5th Amendment (is it), the Jury trisl
provision in the Pederal Constitution, about the Mght of jury
trial in the Federal Gourts, and the question has arisen whether
the state lay providing for trlal by Jury of any partiewlap
issue ag a matter of substantive rlght, under Erie R&ii?é&ﬁmﬁéﬁk
be recognized in the Federal Courts? |

DEAN MORGAN: That is the question.

THE CHAIRMAN: How can we do anything with that by
rulea?

- JUDGE GLARK: I don't believe we ocan, _

JUDGE DOBIE: 1 believe you had better leave 1t aleone,

JUDGE OLARK: I am not suggesting you should &o any-
thing. I am calling your attention to thoge cases,

THE OHAIRMAN: Is there any reconmendation for a shange

in the rule thsat you make under Rule 389

JUDGE OLARK:; Another matber that we dloouss is the
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question of the operation of the demand rule and the effest of

T smendment vossibly chaaging the time, That sppears in the

comnent on (b) of Bule 38, on page 99 and page 100, It has
been brought o a head in the commentary in the Federsl Wwiles
Service thet "t would seem p more yessonsble sonatruetion of
the Hule %o hold that an amended plosnding 1s not within it
purview except insofar as 1t might shange the aétar% of ths aoc-
tion o bring in new lesues as to whloh the sdverse party hes
had no oppertunity %o demand a jury.® There ave twe or thres
szseg that supvport thet viaw.

THE GHAIRMAN: Are thers any .on the sontrary?

JUDRGE OLARK: I don't think thers are.

PROFEBSOR MOCRE: I don't think se.

- THE CGHATRMAN: The deolsions all agres that 17 thers
18 an anendment, 1t doesn't rensw the right to Jury trisl unless
1% changws the issues and oreates a jury lcsue that didn's
exlat before; is that the glat of the deolsions?

JUDGE QLARK: fThat is the glat of At,

THE CHATRMAN: Then therse 1s no need $o do anything
with that,

JUDGE OLARK: . That 4s the suggestion at the end. *In
vigw'ﬁf the fact that the reported oases have handled ihs
matter adequately, no change sé@ma neosysary,?

JURGE DOBIE: I move that we pass it. I think you ave
playing wAth five there. |
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JUDGE OLARK:  That bringe ue o Rule 3.

JUDGE DOBIEY I have a suggestion on that, I donty
Enow whethor 1% L5 worth anything. I wrote the Atiernsy |
teneral asbout 1%, I had oroe, Bafarelli Brothers v, ElLgdn,
in conneetlion wAth 39(b). It pays, "the court in its disore-
tion wpon motion., .. M Ezaotly what was @ notiond 4 letter
wag wrliion %0 the elerk and sone other stuff th%r@, sad 3¢
eggg?f&é te me Just %o ralue %&%ﬂ q&gﬁiiﬂﬁ. I am ney going to
dwel) on 41 any time at &ll. In 1% sdviscble te giva the
Hletricot Juise the powsr %o rasy a Jury tedal upon his own
initlative? Brathsr Hoore ang Brother Chlinger are st odés on
that, and there is sous Aiffiowlty in the booka,

THE CHAIRMAY:  an 4t gtandg now, v don't,

JUDGE DOBIE:  Aa 1% stands now, 1% would acen that he
hag nef. It says, “"the aourt in ita dlaoretion upon motion®,
80 17 no motion 18 made, 1% would seen that he eonid net,

SENATCR LOPTIN: That wag done very deliberately.

PHOFESUOR CHERRY: We srgued that out at NHew Hsven and
aid thet very deliberately, |

JUDOE BERIE: You don't think that the Judge owhs o
have 1t%

PROFEALOE L OHERAY: Mo,

ULDAE DORWIATH:  Home of cup Plsirict &aﬁg@% are vapy
much concarnsd about this, They aay they don't like teo heve

e Jury wmlved in @ oase that is perilowlarly adapbed to Juvy
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determinaticn, but the answer usually made--and 1t seems 10

Caatlely then-~is that 17 the Judge does not really wand to ait

without & Judry, he can sugmest thai, and one pardy or the othsy
#1311 halp him out by making a motion, ‘ |

JUDGE DOBIET I should like to ask ¥Mr., Cherry why he
thinks the District Judge shouldén't have that power, 1f he ocan
state 1% in a Pew words. I am inclined to thinkhe should have,
not that the party can do 1% as a patter of right, but in a
cage that the Judge thinks a Jury trial Ls the propes way.

PROFESSOR CHERAY: I think 1% 15 beat expressed in the
reasons given for glvlag the Judge the powsr at that meeting.
The resson was that 3&@@@5 éiéﬁ't w&a# to try these oases, even
though the paptiss wanted them %o, and the Commlttes didn't
feel that that was an adeguate reason, Hagava&, the right has
boen a rlght of phartles to jJury trisl, as stated in the Jonsti-
tutlon, and t¢ have a Judge insiast on that mode of telal when
they don't went 1%, didn't seem Lo us proper, u

JULGE DOBIR: In this case the man did wand 1%, but
he wasn't very familisr with the Rules and he weote a4 letter 4o
the olork snd did some other things that I won't bore you with,
I sald that that complied with tha épi?i? of the Hules.

PULOFESSOR CHERIYM: I7 he wants to maké that in any
inforaal way, I sh@utﬁﬁ*ﬁ think there §0ﬁ3ﬁ be any doubt gbout
the Judget'sa power to @ivq it tc him.

JUDGE DOBIE: That was the ealy thing I was lntersoted
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in. T didn't know.

PROFESSOR (HERRY: This was where neither party wented
it. | | |

JUDGE DOSIE: Yes. S¢ you don’t think he should have
1t. ©f eocurse, he eould have an advisory Jupy, |

PROVEQQOR OHBANY: Yes, surely.

JUDGE DOBIE: I make no point of 4t. If you &1 have
gone Llnto that wmabtter, skip 1%,

DEAN MORSAN: It Ap oleavly iﬁ%@ﬁééﬁ, I should think,
by the difference in phrassolopy botwsen (b) and (o).

PROFESACR OHERRY: Oh, yes,

JUBGE GLARK: I think 1% was intended, and I think I
would agree with Judipge Doble thed th&é,gag argued out, sad I
ulse thought that the Judgs should have the pewey,

JUDGE DORTE: I think that as the rule is drawn now,
Hoore is right ana agliﬁggé ia wreng,  He may upon motlon. The
other aays he ﬁay unen motlon or éf his own inltlative, dor-
talnly thet sesms to indloate s differonce betwpen the two.
I spros with Moore's book that the Judpme has not the DOWer now
unless thers is a motion, and m@ﬁiﬁg ought 0 be broadly oun-
strued. I aid in the Safarelli csse, and ny e¢lleagues apreed

with me, No §§?§§G§&?i was sought. I you have gone into that,

I don't see any sense in going into 1% ngain, I muet contess
I agree with the Beporter; I think the Judge should have that

power. I think he should bs czreful about exersising 1%, bup
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i think he szhould have the pouwsp.

RN HOROGAN: Under those eircumstences, I think the

"amestlon shonld be veconsldered, 1f the Judpes feel that way.

SEMATOR PEPPER:  Sompthing 42 50 be sald ncalnat making
1% possidle for Judges o duek the rPespon onsibility of trying a
gase without a Jury when both parties wand 1%, e have &
vardety of Distriot Judges ln oW Jurisdiotion, scme of ﬁhﬁg
yory diligent and some of them not, and theve is a parfedtly
ééfiﬁiﬁ@ tendanoay to objeat te the effort and laber involwed in
t@??a; tha anze without a juey. I% is 30 easy for ihe coupt
to oecey o Juey trial AF he is glven that right on his omn
initistive, apeinst the will of both parties, and e ﬁé>i@ for
no hebter reason than that 1% 1o the a2aslar way out. Semehidw
gr ¢ther, I éaa't fasl as Af that 12 2 gsensible featurs %o
tngornorate, If a8ll the Judgss weve agﬂally Ailigent &ﬁﬁ on
the jO% and would only eyerolss Bhls power where There really
wag somne ggéﬁ ranson for it, that would be one thing, but 1t
assems te me $0 he rather onening the door %0 a laszy judpge %0
aet out of the responsibiliiy of dolng what bath parilies want
him %o 46,

THE CHATAMAN: My ewperisnce at the bar has been jusy
that., The judge forese n Jury trial on the partise In nlne.
gaasg out of ten tﬁgt I have had to do with in ﬁgl kinga of
gourte. It 1 beoasuse the Iudgs wonts to loof on the job op

doesn't want %0 face the &Qﬂﬂﬂf ané he oan have a Jury telal
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and égé? it on then, snd when ths verdiet iz 1n, he la all
ghrough. I can pecall back in my nenory many caces whers I
know Jwiges aéva done that. That is what we had in nind when
g mace thig rule as 1€ ls.

JUDGE DOBIE: I am willing to have 1% stand as 1% 1s,
I sn #lad to hesr from you gentlemen, I think there la a g@é&
desl in what you say, I think Af you ¢idn't have lazy Judges,
vhleh w8 all have, if weo hag geod Dlatriet Judpes, 1t would be
& gééé peovision, beoauvse there ls no guestion sbeout 1%, 2
geaat many of then don't 1ike to sit without a Jury. It is
herder on the judge, becaude he can wish a 1ot of things on the
Jury. In cup part of the country, the walver of juriss la
beescming muoth nore eommnon, and 4% aertainly speeds up matters,
unguestionably., In a great many oriminal eases I have found |
they avre very glad 1o walve the Jury. I make ne pelint of 4%,
It has been brought up, '

THE OHAIRMAN: Heve you any amendments, Mp. Beportep,
te Eul% 9%

JUDGE GLaBK:r Yes. There 1s considerable dlaeousalon,
but I w11l ocome right %o the one g@geifia saggeation, whieh
appe. s on 106,

THE CHAZRMAN: what part of the rule is 1t in?

JUDGE OLARKY This 48 %0 add & new subdlvision to
Rule 39, "Sequenoe of Trial.® *The court in its disorefion .

may provislonally detzrmine the ordsr and sequente of the trisl
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of the variocus lesues in $he actlion, and until aotual trial

"may nodify such order as judieial convenicenoe may suggest.®

There is a tendensy in gome couris--znd they are e
ferred %6 on paze 105 particularly--to make a hard and fast
rule, and %ﬁ%%~hﬁ?§.$ﬁé‘fa%%,ra1@ wsually 1§ that the squitble
isgues should be tried Tirst. 1t would seem unwise o have

a pale of thumb here. It is a matter that should be

declded
dépending on what issue will Pfirst sedtle the matter. In
aéﬁitian, thars 13 a2 complication brought in by the reocsat
Ettelaon oase in the Supreme Coury, which has held that an
graer concerning jury frial in that case was & binding order
on that point. |

DEAN HORGAN: That whe on gequence?

JUDGE CL&RK: Yes. It is sppealable.

JULGR DOBIB: Haulvalent te an injunetion,

JUDGE OLARK: Yes, they work it cut as an interloou-
tory injunetion snd sz appealsble. I think the ressoning was |
rather unfoptunate, because 1t goes baok to the old divigion of
law and @@tzity snd visualizes & situation where the shansellor
enjoing an actlon at law, which 45 & situation entirely unllike
the one olvil sction here, Bug f@@é@ttiﬂg the reasoning, the
practieal resuli, I should say, was quite unfortunste, because
these matters are deslded more or less provisionallyy or at
least they should be. That 1 the supgestion here., Hvery time

a Juige mekes ensorder &8-%0 the form of trlal, It wouwld seen
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unfortunate Af they could run to the appellate cowrd 6?&? 1%,

DEAT MORGAN: They sould 4o 1t only in oase he do-
clded o try the squliy case fi?&ﬁ,‘ﬁﬁﬁléﬁ'% they? That would
be Just an injunetion against trisl by Jury. If he sald tris)
by Jury first, would 1t be appealable?

JDGE OLARK: I should think so.

DEAN HCROAN: Oh, no.

JUDGE OLARK: Of sourse, you ocan'$ be se sure, I
éen‘t mean to glve o final deelsion on that, but why Llan's that
the denial of an iﬁtaﬁleénﬁgyy injunetion on the reasoning?
You see, the other is the grant of &ﬁliﬁ%ﬁ?l%%ﬁ%ﬁ?? in junetion,
and why isn't that a denisl of one?

JURGE DUNWORTH:  There le no appes) fron the denisl of
an iﬂt@?léagtéry injunction,

DEAN MCRGAH: 1% e only for 1ifting an interlooutory,
isn't 437

PROFESSCR MOCRE: Order granting & denisl to inter-
lLocutory.

JUBGE BOBIE: I think Mr, Moore is right: elther
granting ¢ denying or, I think, even rgfasing to soentinue or
noddfy. I think that statute on_lnterlceutory ingﬁﬁatian B

H

peald 18 very, very broad.
THE CHAIRWMAN: T don't guite get the direstion of the
disoussgion. 7The g@ptiaulgr amendment is on page 106, "Uequenoce

of Trial, The ocourt in its dlseretion may provisionally determim!
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the order and sequense of the trisl of the varicug issues ln

. the astion, snd until actual trlal nay modlfy such ordaer as

judleial eonvenience may suggest.” The Reporier has pointed

cut that some Distriet Couris have made a general order or rule

that they will always $ry equlty lssues Tirst. Just how would
this amendment change that verdioet? He will have to make an
order in each partioular sase. The Judge haes made up bhle alnd
in a oour$ that they are golng to try all equlty cames firat,
&ﬂﬁﬂhﬁ Juat is put to the hathgr of making an order in eash
case inatead of a general order, but he doss exactly the saue
thing. How do you solve the d@lfficulty by your. amendment?
| JUDGE OLARK: I think the ohief solving part of the
smendment is the ond: "untlil sotual trisl may modify such
order as judieis) convenience may suggest.t ;

THZ CHAIRMAN: He has thet power now; hasn't he¥

JUpGE CLARK: I don't know, I shouldn't think he had
it the case had gone éut of his hands and up 1o the appellate
oourt, that is, 4f you want to make 1%t two-purpose, 80 t0 speak.

THE CHAIRMAN: He oan appeal, ean't het

JULGE gLANRK: Yes; frankly, quité.se. I mean that is
one end of it., |

THYT CHAIRMAN: On the ground he hasn't mede a2 final
deelsglion, he m%énehanga_hls mindg, amd therefore he ocught nst %o
appeal .

JULGE CLARK: That ls one important thing I am trying
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t0 do and hope I have,

SREATUR PEPPEH: Mr. Reporter, may I ingquirs, as &
practieal matter, ought there ncot t¢ be gone limitation upon
the right %ﬁa@%@ng& & predetermined order other than the %ﬁ?ﬁs
"until aotusl teisl"? I oan think of cases which are quite
complicated =08 lnvolve the 6alling of z lot of wltnesses fron
a distance, and the eocurt fizes the order of tria)l and sither
ih@iﬁlgintiff o thﬁ'égfgﬁéaﬂtg in reliance upon that, hag
arréég%é t6 have hls witnesses ocome at speclfiecd timea., Iasue
number cne is golng t6 be trled first, and $§§‘$1En$§§$§ nead
net cowe from New York or Baltimore or Uhleage or wherever they
are coming from to Philadelnnia,

JUDGE DOBIE: Senstor, may I interrupt you. I dié thas
in one or twe cases in oonneotion with doetors, They had some
Plg cootors in a very big subomcbile ¢ase, and they could be
there on & @a@%gén day, They were very valuable, very fine men,
80 I Just sald, "We wlll take up the guestion of extending the
inquiries in mediosl testimony to such and such & day.' It wae
vary helnful.

SENATOR PEPPER: Than, Just before the trial beglas, if
the ocurt says, "I have thought this thing over, and I think we-

can sxpedite it more by reversing the order of the trial of the

lssuses,” the plalntiff or the defendant, as the case nay beg,

finds himself oslled upon to go forward with a phase of the case

whieh he had expected would not eome for another week, I thlnk
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there oupght $¢ He gome reasonable time before the actual ho-

Cginning of the trlal when « provisional omder of segquence op

peool of lsoues can be nodifled by the eourt.

THE GHATIMAN: Why couldn't you say, "until actual,
trlal may wmoddlfy such erder as judieial saﬁ#enignae»a? the son-
venlence of the parties may sugzeat™?

JUBGE OLARK: That would be quite all right, 1 think,
i sheuld think 4% would be within the intent of 1%,

T GHAIRNAN: Of cource, the tendex polnt 1s that 1%
seens Lo involve an assumption that the court weuld %@ gnility
¢f an abusge of dleeretion, It is yrst%y strong tactlos for the
Judge %o make an order, saying "I w11l try certain issuss
flrat," and then after the parties have gotten there with the
issues, saying "I have changed my mind." I ssn't visualize a
Blstrict Judge, poor as he may be, dolng a thing 1ike that.

JUDGHE OLARK: The Senator makes one sugzestion that

implies something I Tind the lawyers often fesl and, 1 am

afrald, oftsn with Justifioation, and that L& that meges are

very arbltrary, and I supoooe théy can be, easily. I am afrald
1t Looks to mé, 28 I read the cages that come to us, thub you
ean’t ston that by rule. I think the scuthern éigtfiaﬁ Judees
are very often wery arbitrary. I should think that really

this might be helnful. I don't know that 1 got Judge Dobles
ease in full, but supposde that ceveloped after the Judge had

made a orelimlnary order and haén't talked much about 1t, eng
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alonyg came the time Tor frial nd 1t anpeared that eertain men

_oouldn’t be there then and that they could be there some other

time. He ought t¢ vary 1t, and can's,

Withoeut this rule, you want to conslder alsc the othop
alffieulty I spoke of. 4 party who wants to obsiruet may have
taken the csse to the Cirouit Uourts of Appeals on the theory
that 1% 1s 35 denlal of & preliminary motlon,

1 SENATCH PEPPER: I withdraw my supgestion., I think
th@ Heport é}:‘ e rlght.

Jﬁﬁgg pOBIT: I move its adontion,

JUDUE GLARK: I am perfectly willing to asecept Mr,
Mitochell's agdadtion, |

THE CHAIHMAN: I should like to see the power of the
court to switeh the position explicitly affscted not only by
Judiolal conveniencs but by the oconvenience of the parties.

Cn page 106, 1% now reads, “"ss Judlolal ochvenlenoe may gug-
geat", and my thought is to insert somsthing like this: ‘"as

Judlelial convenlienoce or the convenisnce of the parties may suge

gest,” |

DEAN HORUGAN:  why not "eonvenlence of the escurt or
partiesty

THE CHAIRMAN: Yes; any way the Reporter wants to gaéé
it.

JUBGE DOBIE: I accept that, Certalnly we ave not

limiting 1t to the personal convenience of the Judge.
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THE UHAIRMAN: ‘hat 25 youwr questiont

Wl DODGE: I wenbed to ssk this question: Haen's the
Eﬁgréms Gourt previonsly declded that the equlty lasues should
be tried first, snd 1f 80, 41¢ this last deoision of Jushice
Roberts overpule that? \

JUDGE OLARK: X don't think they have deelded that
question. OF ocourse, the last desislon of Justice Roberta in
the Ztielecn canse went back %o the Enelow case, which was before
ﬁge %u1a§, and held in effeot that there had been no change in
that situstion, | |

Hi, DOBGE: Thers was an opinion wrltten by Chief
Justice Ysf% years age in which, I h&y& 8 vagne resolleetion,

1% wngs declded that the equity Lasues should be tried firast.,
I was wondering vhether they ohangsd that.

JUDOE OLARK:  Aren't you nerhaps thinking of the great
oase that he passed on, the oasze of Liberty National Bank v,
Uonden Bank? I didn't think that esse declded this lgeus, That
tase declded that an ﬁgﬁi%&@iﬁ issue was taken ont of the aase,
80 to apsak, and was not to be teled by the Jjury,

HA. DODGE:  That is right,

JUDGE OLARK: In that case they mey have tried 18 flrot,
i feel rather oonfident that this matier of the rder wasn't an
issue a8 sush in the case. 1L was the form of trial, The
15@@? sourt, as I recall, had held that because thias defonse

was brought lato an setion whioh had formerly been at law, it
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nust be twled az a law action to the jury. The peversal was

© to have 1% tried by the coury,

DEAN HORGAN: The €.0.A, held that they wers bound by
the deocislon of ﬁhg Jury in the partleular case, sné they re-
fused 0 review the faets., Chief Talft's eéiﬂiﬂﬁ gent 1t baeck
to G.C.A. and tolg Them 1o review the f&aﬁg, bacause 1% was an
equilty appeal rather than a wrlt of error, That 15 the de-
cislon in the opse,

JULGE ULARK: That is the peint,

VR, LEMAWN: Of course, in the YNttelson oase, He,
Juetice Roberts apparently peecgnized the propristy of an order
cirectlng the equitsable lssue 1o be tried first and sustalned
anpenl from that order in order to determine, I assume, wvhether
the plea was a proper cne, whether thers was an equitable iusue
lavolved. But I am wondering, beycnd that, whethsr this woulé
geecnplish the purpese the Heporter has in mind, 1f I am sure
of what he has in mind. He saya on page 105 of his notes: 0n
the other hang, a fow courts--some of them relylng on authority
under the Pormer divided procedure--have held that in such =
case the equitsble issue should be tried first." He oites
three cases, and then he says: "We du not believe the latier

practice ls sound;, and in order o insure that the courd wilil
have oomplete freedom of choloe, dletated only by trial oonven-
ience, we further belicve that some provisiocn relsting to the

ssquence of trial--such as adopted by the May, 1936, Draft--
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should be lncorpoerated in Rule 39,% .
IT we adopt this smendment, the eourts would have

elasrly the powse 0 try ths equltable iasue firast, and will
you bring sbeut any change in theae deolsions 1f you say they
are wnsoeund? I am not gure Just why you soy %&gy &0 wigtunde«
whether the easess nroceed on the theory ﬁﬁa&_%h@g have %o toy
the equitsble fszsuse firast and you want $o aske 4% plain %o
them that they don't hove %o, or whether you think they ought
n@véﬁ £0 try the equity lasues Tlrst and they ought 10 be prow
hibdted from deing eo? If 1t is the latter, of aourse, your
amendment wouldn't scoomplish that resuly ;

| JUDGE O0LARK: 1 might answer this é@g: Flratg, I nqulte
agree that you son't always be suwre what would bs the effect
of the rule. I ocan eoneelve thet those evurts may say that
notwithetanding this rule, there is some fundamental polioy
that @v&&féﬁ@a 1. I den't thiank there ia, but of course that
e gquite posmsible. In other words, how can you evey be suvre
in any cage thet a rule is sompletely effective? Ii would seem
tec me that this rule would pgo as far 48 we csn in the éir&éti@n
of makling this = matter of convenience, I% may be said by a
aourt that you cen go only up to this point, snd, after 2131,
if some law @?%?&il&;th&? would have to say that., But I ehould
think 1t would be helpful, and I don't see how it dan do any
harm, beoause Lf the pule doesn't govorn, At coesn's govern,

but the trend 1s in the right dlrection. Wherever it dves
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govern afflrmatively, I should think 1% would be helnful,

MR, LEMANH: Yhst 31 ths basls for thege deoipions
that you den’t Like? Did they go uvn the ground that they were
compelled to try equitxable issues Tiret, or dié they go on the
ground that they thought that was the orcerly and logloal
thing ©¢ do and the convenient thing to d¢? 4hat ground aig
they assign for thelr ruling that they weuld t°y the equitable
igsﬁgg Tirst?

’H JUDGE GLARK: There 18 net & complete expression of
the ground. Ueonerally the ground indlestad is that there is
& notare of "must® about egqulty, golng back te the chancery's
interferiag with an sotion at law. Whenover i1 is on the |
ground of pood poliey, eﬁavaaiaﬁéa, and g0 on, of soubrae we
don't went L0 interfere with that., What we ave trying bt do is
o strengthen thet end. Fundamentally, and in adesnog of
looking at the »artiewlsr trisl and the wltnesses, as Juige
foble guld, that settles the matter. Hul the matter should be
s@biled, looking at the best way of getting this case tried,

R, DOBGE:  vasn't that the ground on whleoh those
sourts pronesded?

M8, LEMSNN: Thet i1a what I should lilke to Xnow.
Uonld we lock at the cseep in 27 F.3upp. and 28 F, Supp?

LUAN MORGAN: If I may say so, ﬁr,,éhairmaa, I think
this disoussion 1s beside the point for this rule. Whaet Judge

Clark wants %o do is to have the wder of trial not made aub-



1370 Ontario Street

. The MASTER REPORTING COMPANY, Inc. 51 Madison Ave,

" 840 No. Mishigan Ave. .

" National Press Bldg,

Cleveland

Law Stencgraphy © Conventions @ General Reporting New York

Cliisagn

Washingion

iy
iy

JoBt 16 appeal 20 sa te tie up the proceeding.
THE OEAIRMAN: Thst 42 & thing that I adnit I an dumbd

shoub, and I don’t guite understand 1% &1l, Teglng sside fov

& noment the guestion of defeating the ?ighg of wppeal, san' g

i

gee any advantaze in this amendment at a&i; I2 Judgpes ﬁ&%
standing mule or & general rule that they ave going to try
egudly csutes--iaoues~-rirst, ond we put them on the burden of
meking & speeial orcer in ench partloular oass, they are gpoing
te Go Ly speelsl order ezsctly what they have done now by
theiyr generel opder.,

A3 Por ag the coungel are gongerncd, they don't know
which lseue 1l golng t0 be tried fAivst or last until they pet
& speclal arder, whereas Lf you have a ataﬁéiﬂg ordor, as he
égyg acme of them have, to Sry deriain ilseues Pirst, they know
&11 the %time what they are going to be up agsinat,

1 ean't see anything in thig rule except, as he sald,
sometihilng abonl delestling the sight @f aopegal. bee 1f I wnder-
stand that., I don't think I do. I have L% iﬁ’my‘haa&'ﬁﬁa%
vilers thers la a sult 0 caneel & polioy and ancther sult o
resover on 1%, the woper courd hws held that 4f you take up the
equity sult to canoel firet, yon are in effeck staylng, as by
ahli Qrder,

DEAN mOBQay:y  An injugation aguinet a Jury trial,

THE GHAIRMAN: Yes, tiﬂe & temporary injunotion against

the other osas. The efieog of this zmendnent would be that you
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eaft's thlis your aspoal wntil ke finally nskesz & specisl ovder

 for tho squity oass flret, but The nonent he coes 1%, 17 it is

twe days bafore the trisl, hasn't he then granted s tenvorary
Injunetion apsinst the lowsr ongse and can't you take an apposl
then the noment he fileg thie Bpecinl opder under this amend-
ment? What le the aifference? | |
The point the Reporter is drlving at igA§§a§ §$
daeesn't want the issue settled ag to whieh is to be first be-

caude he wants to defeat the appeal, but 1t is settled by thie

rule ei gene time hy speslal ordep,

DEAN MOROGAH: Before trial,

THE QHAIRMAN: It may he s ﬁég.b&fﬁr@ the trisl, sand
1t I were wenting o anpeal, I would %ﬁit untll he made tids
speolal opdery even 1f 1t were fifteen minutes before the trial,
I wonld slep sn sppeal on right then, Why wouldn't I be i thin
that pula? I am muddy about 1%, but that ie what 1a vunnlng
in my hesd, end I aen't gquite get the 1dea £t sll.,

MR, LEMAMN: Tn two of the onaes dealdsd heres, waaze,«
ently the ecurt erdered the equiteble issues tried firat becsuse
he thought that would disvcse of the 2ase, It was a ?@Qv-gﬁﬂﬁ
gyﬁasd, whideh they conld 99111 bake uﬁésr~thia amondment,

AENATOR PEPPER: That sertalnly would be the oase in
the Llluatration put, If you oancelled the noliecy, there would
e nothing laft for & Juvy trisal,

THE CHALRMAN: Ien't At now, without thls amendment,
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up t0 the twisl court to desidse? Hasn't he pob power to deslde

Cwhioh he w411 try firet?

Mile LEMANN:  Yes,

JUOGE DONWQLTH: Bubjeet to appeal,

Wi, LEMANH: The only thiag the ?@?ﬁ?k%ﬁ dGosan't like,
1 gether, is some language in these oases in whieh they peferred
to the old praciloe befors the comblnatlon of law and equity.
ﬁg_é@@ga*ﬁ like talk like that, and ke wands €0 smphasize the
faé%*%ﬁat they ought not to Talk ﬁlmng those lines, Zen't that
soout »ight?

JUDGE OLARE: I think 1% is a little more than that.
All thils 12 a §r§e@gs of sducstlon. A fow years &0 we were
tcld, even by the Supreme Court, that you had to have separate
courts of law and szulty. Thot was a shatement of the Supreme
Gourt. There was a question of whether there might not be
oonstlitutional objeetion to making & unlon of law and aaul ty.
The unlon of law ang @éﬂiﬁy has caused & lot of diffioultiesn
when you start thinking baok %o the 0ld sourt of chanoery in
Ingland, whioh there is a tendeney t¢ do., I% seeme %6 ne that
the Rules have an educative proacess as well as one whieh 1s
anthorizing. Sometinegs they have 2 Lindting process, toe. ¥Nost
of our rules are authorizing rather than limiting., In the
prosess of authorlszing, you msy also help 1o make a smeothe
running proosdure. You can't of ocurse, forae & Judges—and 1 am

all for glving tha Juége general dlsoretlon~~t0 vary the ordaer
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of trial, Lut you can tell him that when the resgon for

. Gioing A% 48 That the chanesllor eould enjoln an aotlon &% law,

he hasn't oaught the epirdit of the Rules., It seome to me thet
ie a very proper thing %o do. It is frue, also, that wvhen the
order of trisl is sottled, shere lg an appenlable m&%%@?; X
think that this will properly dleoourage appesls in thal event,
anc 1% seors to ne thet That le & sound process to take,

THE OHATEMAN:; That %8 & sort of telek to aveld a 
decision of the Supreme Ucurt, and 1t strikes me Hnt 1t is &
telek thet won't work,

i, DODGE: wMay I ask this gusation?

THE CHALRMAH: 1t may make more trouble, beacauss you
would giam your appesl on bim whena all the witnesses ave in
sourt, | |

Mi, DODGE: It sevms obvicus that this change doesn't
affect the right of appesl at all.

VEAR MURGAH: It Goesn's.

i, Séﬁﬁgz- But in the Liberty Cil oase, acoording to

our noies o Hule 39, 1% was there deoclded that the court may

W

determine the sequence in whioh the issues shall be tried. Has |

that power of the eourt, which you are providing for in this
amendment, been teken awsy by any later decision of the Supreme
Court?

JUDGE CLARK: It ceems t6 me 1% 1o in subatance taken

ayay by the Ettelson oage,
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BR., DOLEGEs YHow ga?

JUDGE OLARK:  OF oourse, you have to consider what hag
haprened in actual fast, The Dttelson osse 1s that an crder
made a2 to ftrial by jJury is mnediately appsalable,

M. DEOOT:  Thet 18 a aLfferent quention.

JUDGE QLARK: ©f oourse, in one sense 1% 18 a Alffep-

ant question, yea.

5

| Mi, DPODGE: It seems %o me tha %ﬁenééant ig enfirely
covered by exloting law.

MR, LEMANN: If the trlal Judge today aays, "I an going
t¢ try the Law issues Pirst by Jury . ! there souldn't be any
sppeal taken from the order, |

DEAN MORGANI  Yes, a denilal of an injunction.

MR, LEMANM: Maybe thers a§alﬁ, but nt any. rate, we
souldan't ohange that., He has & olear right to regulate 1% now.
In locking over Profeancr Hoore's notes to these oages on Bule
39, he says two of them were é@&ié@é on the ground that the
trial of equitable plosading would dispose of the gnge, and he
says a3 te the third, "Since deolsion on the squitable issue
prior to trial on the legal lssues would promcte trial sonven-

ience, the declsion was proper® I don't see why you have any

- kick about any of these thres cases, Mr. Hoove.

THE CHATRMAN: Haven't we acme other rule aboui the
erder of the trial of issues snywhere?

JURGE DOHWORTH: Rule 42 provides for separate trials,
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but there ls nothing aboub the weder; 42{b).

THE OHATRMAR: That necssearily invelved the order.

JUDEE DOMWORTH: Yes,

‘TEE CHATREAN: S0 as the law stands today snd ae the
rule eiande today, the Judge has the oight to Ty one isgue or
cn@ clalnm,

JUDGE DOBIR: I we amend this rule, Charlie, and 1%
ia‘géﬁﬁﬁgﬁg 4o you think thet would in any way aflect the pight
of appeal whan under this rule the Judge mays, "I will tvry the
squlbable ilseve Tirst"? Would the Suprome Gourt, 17 it stioks
to the Bitelson omse, %111 hold that that iz squivalent to an
interlooutory injunoetion?

JULE &Lﬁﬁé: Of gowrse 1t deean't take away the right
of appeal., We can't do that, I think as & practloal matier, it
will, I thlnk these are praotiosl matters. They are not all
Just in wrlting.

Bi. LEMARN: Suppose we adopt the amendment, Charlie,
and loave 1% 0 the cwvenlonce of the court, If a case cane
up the next day wnd tho Judge aspid, "Let me look st the rule
and the amendment,” he vould loock st the amendment and say,

"I ocsn determine the order of this trisl as convenlence nay
suggest. I ses sn vqultable plﬁ§ §§§@ that wlll dispose ¢f the
case. I am going Lo try it Pirat.* ”%g would be just following
the mandate of the smendment, and I dontt tﬁink.yeu wonld sven

aocomplish the purpose of dilscouraging 1t. I don't think you
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cught to dlsgcurape 1T, 1 the soulteble plen would dlspese of
the ease. Yo can't then ehangs the right o supesl., I dont's
think yﬁu even ageonplish wvhat you would like to socenplish.

I den't think you ere maklpg sny changs.

0 QHAIRMEAN: I think 1T the appes) businesz 1s wrong,
§§§>%R§J to smend the ahﬁﬁuLﬂ sbout apoeels and say thet an
aréer determining the order of tpisl of equitable snd legal
sotlons ahall be trested ae a temporary Injunetion, noy to be
ﬁéﬁ&&i&blﬁg )

JUDGE DOBIR: I meve that we leave the rule me 4t is.

ME. DO I seaond the metlon,

| TIT CHAYRMAN: I supposs Pundamentally the trouble
with the situation fe that where you have sudh a cace as a
#ull to sanoel a polley and another sult to resover on it, one
would e & Jury csse and the cther wouldn't, and the moment
Fon o iﬂg the cqulty ease up Piret, you tie the poligyhclder op
beneficlary te a gnry trial.  That s what stuck in the erups
of the Court, I am not ot 811l sympathelio with any rule that
allows you to Juggle a Fellow oul of a Jury trlal with any
prosaeding of that kind.

DEAN HORGAN:  OF course, 1t 1s all & question of
histery, too, laa't i%. IFf you pleaded fraud fo an undeveleoped
instrunent, tothe trial ocurt that waa & legal issue; 4 you
pleaded fr&aﬁ 0 a éav@i@aa& Inatrument, 1% was an aqgulinble

issue, Thel Ls & common law matter of nlatory.
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THE QHAIRMAN: I oall the attention of the (ommitios

to the fact that we have got to pult up t¢ the Supreme Jourt a

note exnlaining why we make these amendmentz, and if we are

honest in this oase, we wovld aa?, "9a don’t agree with the

Bttelacn ogee, and we have a Jugeling sround here to prevent

an appesl at the last minute, with the Ladea of defesting the

man'a right of avpesl so that &@ can't ayply this Btielson case

on him,*  If ue é?a hopest, that 1s what we will say ebout 14,
- OTAR MCRGAN: Ch, yes,

JUDGE 4LARE: I didn't suppose we did agree with the
Kttalason ocase.

THE OHALRMAR: -1 am not prepared 36 put 8 note up say-
ing I an teying te Jugzls the parties out of rights that the
Supreme Cowrt has eald they have under the Uttelson case. 1
think the SGupreme Court would bat us right cut of %Qe winéow
and 6ay, "We wontt tolerate 1¢%.7 You couldn't exoiain this
amendment honestly withont frankly telling the CQourt that you
were Wwying to trick the f#llow a¢ he couldn't avall himself
vf whal the Cour® hag held in the Ettelson ocase, I éen‘%'tkink
thet would work,

JUPGE DOBIE: Question., - K

THE CHAIRMAN: The gquestion 18 on the smendment on
page 106 of the Reporter's comments, $0 add subdivielon {d)
regarding "Sequence of Trial.," a1l these in favor of the

smendment say “aye®: opposed, "ne," It is not agreed te.
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We are on Hule 40,

JUDUE CLARK: - 1 think there is nothing there. That

was & very minor rule,

saw AHATAMAN: Bule B,

JULGE

10 & question, The first point we bring up 42 as to voluntary

L GLARK: BRule 1 4s the dlsmisesl rule, and there

dlemicsel, on M{a), "A number of cases have held thai the
gourt in 1ts disorstion may sustaln & nlaintiffts motiuvn for
1&%@@ to @lgmiss a removed cause, where the ourpose of dlemissal
18 $o dafest removal and get the actlon back into 2 stale oourt.
I% h-s been sald thet the ﬁaf&né@n% has ne abaclute rlght %o
14%igate in Pederal Court." There h@%@ baen variocus dscisions.
"in gowme cases, the @&aintiff hes been compelled to pay costas
ag 2 condition of aismiesal,” and 80 on, “Slnce the rule
1raves the wmetter t0 the dlasoretion of the cowrt, diverase vro-
sults may be rescnolled on the basis that 'the Gourt ..., should
weizh the sgulties and should mske that declslon whioh to the
gourt scems £alrent under all of the elroumstances,'” us Judge
Doble naye.

THE QHAIRMAN: You mean in a case where he plalnbifd,
efter removel, asks for leave to Glemisg--

JURGE CLARK {(Inteepesingl: That 1s 1%,

SHE GHATRAEAM: --for bhe purpose of bringing & seeond
pudt below the ju?isélﬁtisa of n atate gourt, Ia that 1%7

JUDGE OLARK: That is probably what he is up to.
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DEAN EOAGARY  Or Jolning a rosident defendant.

THE GHAIRMAN: A1) right; o shead,

JULDEE GLARE: 411 we say is that the cowrts are
handling 1% as a matter of dlcoretlon. They are allewing the
plalntiff to do 1t at times, sometimes on conditions, ond 80 on.
We are not objeoting to 1%, We ars beinging it $o your atten~
tion., |

THE CHAIRMAN: And have no amendments to reccmmend on
téﬁga‘g;? '

JUDGE SLABK: Thot L9 correoct.

THE CHATRMAM: Does anybody in the Committes went o
make any? | ‘ _

JUDGE DOBIE: 1 think 14 cught te be left that way.

I am not In aooord with that partioular oase, but thsre wers a
gre=t many thingg on one gide ané the other. I thought the
best way was 1o welgh the equistiecs in that case, and 4% sesned
te me they reguired the deolslon, I mads 1t and wote that
1it%le opinlon.

THE CHATRMAN: TLet's prosesd, then, te the nexi pro-
posal on Rule #1, To what seotion does that relate?

| JULGH OLARK: Dubdivision (b}, on page 109, "Involun-
tery Dismlssal; Effect Thereof," "The following question was
maisﬁé several Bimga al varlous Inetltutes on the Federasl Rﬁi@@i
4T an sppellate sourt reverses a trial a&arﬁ‘% order of dig-

missal, made wpon defendent's motion under Rule BL{b), i1l the
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DEAH MORGAND  Or jJoining o vosldent defendant.

THE GHATRMAN: ALl)L pight; o shosd,

JULEE GLARK: ALl we say 13 that the courts sre
handling 1% as a matber of dliseretion. They are allowing the
plaintdff to do it at times, svmetimes on conditions, snd 80 on.
We are not objeeting to L%, We ars bringing 4t to your atton-
tion, |

“ THE CHAIRMAN: aAnd have no amendments to reccnmend on
thak?
| JUDGE OLARK:  Thot L8 correot.

THE CHAIAMAN: Doos anybedy in the Uommittes want o
make sny?

JUDGE DOBIRy I %hiﬁk 1t cught to be left that way.

I am not in acoord with that partioular ¢sse, but there wers a
gre~t many things on one side and the other. I thought the
best way wan Lo welgh the equities in that osae, and 1t seemed
to me they required the deoision., I nmade it ang wota that
13¢8le opindon,

THE CHAIRMAN: teﬁ*a gyasagésxghag, to the nexi pro-
posal on Rule B, To what section aoes that relate?

JUDGE OLARE:  Subdivision (b}, on page 109, "Invelun-
tary Ulsmisasl; Effeet Thereof.' "The following question was
raiged several times at varlous Inotitutes on the Federal RAulest
1T an gppellate sourt reversse a trial court's order of dis-

missal, made upon defendent's motion under Ruls BL(b), will the
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appellate court order judgment for the plalntdiff, or should 1%

 Femand for further procsedings (in & non-Jjury oase, op for a

new $rial In s Jury ease) so that the defendant nay have an
oppertunlty o present hiz evidence?" I izt say that Zﬁﬁr
matter la often dlsoussed in the jury cassg, and we have gomge
thing more on 50{s) on that. AL the Inatitutes, the snswer
was that the latter oourse was the proper ene," and there are
varions remarks, ineluding one of Judge Donworth, "Ag Judge
ﬁa&gér%h put 1%, the defendent should not be deprived ef bis
right because of the trial court’'s error; if the trial couprt
had denioed the motion, the expross lenguage of the rule would
have allowed the defendant %6 intraﬁaa& Ils evidence, and the
situstlion should be no cifferent where Lhe appellate court
holds the motion should have been denisd." ) _
The decisions have been quite Limited, In a Federsl
Deposit Ineurance Covporation case in the Thira Giroult, "the
appellate acurt ruled that the district ocourt's order of Gla-
miasal was erronecus, but romanded the eage for Further OP G-
ceedings a6 that the defendant might nresent his svidenge,®
Yot in the Javenth Ciroult, in the ocase ot the top of 110, *the
sppellate osourt, upen reversal and yithaat glsoussion of the
poing, @r@gygé Judgment for the pléintiffé“
THE OHAIRMAN: flan we chsnge what the upper sourts 4o

by a Dilgstriot ﬁaurt-rala in this case?

JUDGE CLARK: well, thls 1o the oowment we make. Ag
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a matter of faet, sa My, Pike polinis ocut in his oommentary,

. khere was 2 petition for certiorari, mnd defendant relterated

his contention thrt be should be given opportunity to present
evidence, and tie petition wes denied there. e aay, "In

Lisht of the limited cosurienas of the problem to date, we 4o
not belleve any astion should be taken by the Committee now,
Moreover, the gharaata? of the HoKey deolision, contering a&s 1%
coes almost entirely on bankruptoy gquestions ané without any
discusglon of the point here ralsed, 1s sush that it is probable
other courts will be inclined to follow the Mason 0&se 88 nmore
parsusslve." B0 we have no raaamﬁenaétiaa;

A, LEMANN: You aleo point éat that 1t wes conbtended
in the'ﬁgﬁay oage zhat in the brliefs that the &@fénﬁant aogtually
aubmitted, the defense was insufficlent as a matter of law.
Perhaps that is what 1s responsible for the decision of the
Supreme Court. It is at the middle of your page 110.

JUDGE QLARK: Yes.

JULGE DOBIE: I move to leave it as 1t is,

JULGE CLARK: The next matter comes under (c). "The
previsliong of this rule apply %o the dismissal of any cocunbor-
elaim, orcss-clalm, or third-party élaim. A veluntary dlemisa-
8l .... shall be made" so and so. %y applying the provisionag
of the rule, you bring in the pre?iaians that say when the
ddemlaaal i3 with prejudice snd when 1% ié net, The Heventh
Cireuit {(wve omitted the éiéatiéﬁ.ggra, but 1% is Jefferson
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Bleotrie Company . Sola Hleotele Company, 122 P.{(24) 124)

- F2lt that that compellsd the holding that dlemisaal wmas & final

orger ond that it was therefore appeslsble, Hence, "If this is
true, At follows that ﬁﬁlay.&a proaseuting an appeal Tfrom the
orcer of dismisesl until final deslsion of the opiginal oauee
ef action would bar aopellant from Lts appeal.. H%ﬁas; i
appeliant was to have an g?@@&l from ﬁﬁa denial of sthe dsise ¢f
aetlon set up in ite counterslalum, 4% hod to talle ifts aooesl
a8 16 did, within the three months after entry of the order of
dlamisgel anpesled from., %@-ﬁh&ﬁk this is an wnforsunate prae
oult of the vuls for the reascn thnt 1% reqguirss separste
appenly from very elosely related oases whioh would ﬁuahléaﬁﬁ@r
be conbined for hearing on one appeal. However, under the
rule auoted, we ses no way of avelding the duplication of
appellate hoarings,®

¥r. HMoore has atated in his booke-and 4% peens $0 we
fhat he 1as sorrect--thot he thinks the céeelsion i¢ nolt a sop-
reet sppliostion of the Rulea, that thie rule acals only with
clsmiesale a8 such and does not ¢afine the entry of Judment.
The entry of Jucgnent should be considered under HM{(h), whish
is the yule for Jwigment at vardous stages. - The court seems
not ¢ have avnsidered the effest of 5h{b), _

I might say thet I suppose this iﬁ“ﬁh@ Blng of questlieon
whlol way reour, =nd 1t happens that at the very moment we Bave

the case in the bosca of the court: we are struggling with the
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very cage where & part of the sotlon has bDeoen dlsmigsed, sand 1%

.48 a question In our case, vhere the counterslaim wag lafi

gtanding snd the eriginal potlon was dlemlased, whether that
should be treated aa final. We sre golng 0 reoommend geriain
ideng with respect to Rule 5U{b) ia the hope of making that
ryle @ié%?ﬁ?, The guestion of finasl order la alwayz diffiouls,

THE CHAIRMAN: Then youu have no recommendation 30 make

en (¢}, then, have you?
- RDEAY MORGAN:  That earries us to 54, doesn't 1ty

JUDGE GLAK: Yes, I don't koow thet 1t 1s necessary
to erces-referenss to 54{b). Ve didn't suggest that., You
don't th@ﬁk it 13 noocessary?

PROVESHOR MOORE: I aon’y ﬁl&.iﬁi 80, _

JUDGE OLARKS That ip, we think 4% cught to be oleur
that the Seventh Girvenlt é@aigisn ought not 0 be followed,
Certainly, if the Seventh Olrouit declsion is followed, Lt would
take away sll effect of 5H{b) in this one iéﬁ%ﬁﬁ&$§ but I dontg
bali@vgliﬁ needs $0 be negatived.

CTHE CHAZRMAN: Let's let it lie, then, untll we rseach
Bik(b) .

M, LEMANN: Unless you ehanges 54(b), from quick read-
ing, I Shink thle Seventh Ciroult case is probably prightly de-
clded. It certalnly len't at ell plsin to me that you would
not have had the anpeal as the Hules now stand. |

- THE CHAIHHMAN: Can't we let 1t rest untll we reach
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that ruled

MR, LEMANH: Yas.

THE GHALRMAN: Is there anything else under this dis-
misgal rule?

JUDGE CLARK: Neot under dismlsaal.

THE QHAIRMAN: I should like to mentlon one thing
that I have buzzlag sround in my hesd. Along in 1939 or 1980
wh meh and recomaendsd two amendments to the Supreme (ourt.
tne was %0 add the Longshorsmen's oasea, whilch they dld4, he-
causs in the smended Aules they added a new ast of oases to be
governed by them, Then I have a vapue impression that we
m&:mmss@aéeﬁ another amendment at that time that the Sourt threyw
cut, something to de with dlsmisssals where thore wos & recelver-
ship and 1% left the satate high and dry--invelunbtary sismissal.
What was that? | '

JUDGE OLARK: That was under Heeelvera.

THE CHAIRMAN: 1% is r&t under thls seotlon?

JUDGE GLARK: It i1s discussed under 66,

THE GHALRMAN: I w11 drop 4%, Let's not sake 16 up
out of craer. ‘

JUDGE DONWORTH: T made the suggestion to whloh the
Chalrman refers. My recolleotion is thal the Commitiee voted
me down, ond 1t 414 not go to the Dourt,

THE GHAIRMAN: There was an amendment $6 one of the

exdating rules that went $o the Jowrt. I have an impression
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relating to the diamiseal rule, where thers wag involuntary

. dlsmigsal in a recelvership case,

JUDGE OLARK: I think the discussion grew out of that,

THE OEAIAMAN: Do you have our little report that we
made to the Court at that time? Let's see what it was.

JUDGE CLABK: The recommendation ia stated on page 179
here, and the astual recommendaticn that we made to the Court
RS~ |

| THE CHAIRMAN: wWhat rule did 1t relate to?

JUDGE CLARK: 66.

THE OHAIRMAN: Tet's not take time on 1%, then. Lot's
take 1t up in order. I thought 1t relates t0 dlsmissals, |

JUDGE CLARK: fThe suggestion was made é&aerally. It
grew out of a dismissal idea, but the suggestion was made
gensral. | |

THE CHAIRMAN: We will drop 1t now, because it is not
an smendment to this rule, as I understand i%. I dldn't intend
to bring 1t up out of order.

We now come %o Rule 42, do we?

JUDGE CLARK: Yes. On 42(b),"Separate Triale," it is
the same sort of thing we have had before. There are two kinds
of probleme that come up there. I might say that the things
I am dlscussiong now perhaps may be considered more textual
than otherwise; they have some sonnection with Hule 58{b), and

20 on. The first is that we have several rules for separate
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THE CHAIMMAH: what partioulsr provislon of 42 are you
referring to?

JULGE CLARK: 42(b), the peneral polish-off provision
that the sourt "may order a separate trial of any olaim, oroes-
olalu, eounterclsim, or thiriy-party claim) and so on.

| THE OHAIRMAN: ALl rdght,

JUDOE CLARK:Y PFirst, we have three other rules whioh
mere or leas deal with thls subjeoat: 20(b) and 21 (those are
the jolnder sesticns, wheve we glve o vide jolnder of partles
provision snd then say that the court may order separate triasls)
and the csownterelaim rule, whiech ls 13{1). First, perhaps, 18
the question of aprangement or statement. The wordlng is
slightly different in esoll one. Our comment 1s this: "The
substance, however, seswns to be faifly'aansiazant, and to date
the varylng phvaseology employed, spparently has not glven the

courts any trouble.® Our fivst guestion 1s, should we attempt

4 unlform statement & perhaps merge the statements into une

rule, or should we let the mstter stay as 1% ig? §$>I gald,
a8 Yer as the deolsions are ecnoernsd, I don't think 1t has
glven any trouble. The eourd grabs hold of any one of Shese
rules 4t wanta %0 and oilbes it at the time. The only thing I
have seen about 4% le that 1% does wopry sounsel. Oounsel get
all upset, and they clalm first one and then the @thé§, Yhen

the cpposing ceounsel anawers, they smay, "why, here, you haven't
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£0% Jolnder of partles. wWo want %0 go on to somsthing olase,®

-k think there was a formal inoonsistenoy 1n what we Gid before;

that 18, we referred to essentially the sams matter in geveral
difTorent places,

THR CHAIRMAN: T don't think I understand Just what
the proposition ia. '

MH, DOLGE:r Teke Rule 21. Whal i¢ the difference in
%ﬁgﬁlaaguagﬁ there 0 whieh you refer? You ssy Rule 21 statos
the same malter in different language.

| DEAN WORGAN: "Any olal@ agalnet a party may be
gseversd and provesded with sepavately.?

JUDGE CLARE:  There e a difference there. I don't
know how serlous 4% 4. It provides for severanses, whieoh is
%@@hﬂi@aliy 2 differsnt thing from a geparate trial,

DEAN MORGAN: Yes.

JULGE OLARK: In 2 severance you split the action é@;

THE UHAIRMAN: Then you have your separats wial. I
gee. If this hasn't given any trouble, 1 doi't think we should
ehange 1t. Certainly, as fay as oovneolidating two or three
rules, which upsets ouwr numbering and all the references made
in any decisions up to date, I am agsinst 1t unless thers 1s
some goad reasson for 1%,

JUBGE QLARK: ¥ don't know that thaya'ia any. Lot me
compledts this along $he line of Mr. Dodme's question. Look up

above .at weetion 20{b), "Jeparate Trials." Sepsrate triale
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"opevent delay or projudice.® Undey B2(B), the one we are dig-

sugsing now, there is no suoh qualifisation. I happan to rew-

member that counsel mads a big argument on thet. It was wmootly

yords, I guess, but they thought thers was some. algnllicant
difference between the twe. Under B2 you could do 1% in any
cla oase, and under 20{b} you sould do it éﬁly to aveld delay
or prajudies.

JUDGE DINWCORUH: Mr. Ghalrman, when we were dlsoussing
one of the eariier rules--I think it was 13(1)=-I brought up
a §¢igt, snd the Chalr indicated he thought I wes premalure and
that 1t vaally avose under Rule 42, ~The point ig this: A sug-
g@sﬁléﬂ,ﬁmﬁ mads in oneidering one of those oarilier rulesa,
that where there are geparate twisls and the ocurt ?1&&& the
game ldcue i lnvolved in two or three gifTerent matters--iike
the origlnal complaint and the sounterslaim--the court, in dis-
posing of the first lasue, should say 1t was without preludice
te the matter, the same polnt, invelved in encther plesding.

Take the Nttelson osse, which has been discussed heve,
where an lasurance gonpany filed a sult 0 cancel an lhnsurance
peliey. The defendant filed a pleading whioh, under our Hulss,
they ozlled a counterslaim, in which he sued for the recovery
of the inewranse, and the oourt ruled that the equlitable matter
ahould be trlied first. Js Jenator Pepper polnted out a little
while sgo, if the plaintiff prevalled in that matt@r,'ﬁh@ra
would be nothing left for the jury triasl under the defendant's



1370 Ontaric Street

The MASTER REPORTING COMPANY, tnc. 51 Madison Ave.

S48 No. Michigan Ave.

National Press Bldg.

Gleveland

Law Stenography ® Gonventions @ Generat Reporting New York

Chicago

Washington

645

sounterelsin,

iT we dld adopt the wsuggestion that was there dia-
cussed, that where the same polnt is in denger of becoming ade-
Judiceted by reason of b&iﬁg in one pleading trisd separately,
a8 dlstinguished from another pleading and olaim tried later,
A7 wo did say that ta@.flrgg rullng should be without prejudice

and abould not ereate res

judieatn, we dld wrong. That 1s what

4 endeavored %o asay at that time, that 4f we put in a genersl

r&i&Aprevgaﬁigg reg Judlests, the pleading of two &iffaraﬁﬁ
olaims, we 4id wrong LF, as a malter of egsence, the adjudlos~
tion on the fi?gt glain dlsposed of the seoond.

THY CBAIRNAN: Beoauss it é@éla @iﬁﬁ aﬁbgﬁanti?@ law,
you msan?

- JUDOE LOHWORTH: Mo, not substantive law at &ll, Tolke
tie illustration thaet arose in the Ettelsch oase. If the lssue
for cancellation le trisd first, it may dispose of the whole
matter, and I think 1t vewld be absurd for us to out in any of
cur rules an idea to the offect that the hearing of that sult
Yor oeneellstion shell be without prejudice to the defendant's
ecunterolaim. That would be absurd, and yet that was the BT
gastion I understood wasn b@ing maée‘aaﬁ whieh I wished tv oppose
at that tine,

THE OHATIRMAN: when was that made? A% thls meeting?
JUDGE DONWORTH: ¥es, the first day.
THIE QHAIRMAN: I talked about that., I dldn't suggost
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That we put In the provision that it showld be withous pre Ji-

- fioe. My suggestlon waz that undsry the Judge rule, we suthorise

the sourt to separate the sase inte ciffersnt lssues ang oy
one claim, for instance, before the others; that lnstead of
entering separate Judgment ilmuedlately, gg’tha Rules noy pre-
sepribes, he shall omit res Judleaba on %ha%ath&rg; that 1f there
was o common lssus, he shall withhole ﬁh@?%ﬁ%@y of & separate
3uﬁ§m@ﬂﬁ until he hes hearc the othey rial, too. That Lo &

Qlffﬁf@nﬁ mesning,  That doesn't emy 1t shall nobt operate se

reg_ﬁgggemta. 1t saya that there shall not be any Jﬁﬁgmént
entered imm@diaiﬂly, forthwl th, until he has tvled the ﬁbh@?
inauesg,

JUDGE DCUWCRIH: Do you intend that? My idea is that
in this euit 10 canoel the polisy, 1t would lnvelve the quea-
tlon of frand and misreuresentation snd all those things, and
1T the cowrt deorees the pelloy smnoelled, that shoulg ad judi~
cate Lhe eounterelaim on the poliay.

GHAIRHAN: How does that arlse under the problem
we are now dealing with? | _

JUDGE DONWORTH: X thought 1% arose under the other,
1f the Chairmen plesse, and the Chelrman indlented I wag prema-
turs, »

THE CHALRMAN: It arises under 58, and we are now
conaldering 42, about whether we want to conform the 1aﬂ§uags

in 32 and 20(b), andso: en, about the sondltions under which
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soparate trials may be ordered. Thet Is an entlirely different

Shing. We haven't yet reached that point. I may be wpong

about that,

JUDGE DOUWORTH: Sometime or other, I want 1o make
the nolng, |

THZ OCHATRMAN: It oomes up under 54, as I understand
1%, |

JUDGE QLARK: I should think that is the time, asz I
ugéé?gtaad it, and, of s@arga, I hopo and expeost that we will
have & food dlsoussion of that rvle, beosuse 1t does have var-
ioue inconveniences, st lesgt--maybe more,

JUDGE DOBIE:  what is your r&é@mmanéati&n ahout 429
Lo yon think these ashanges are 1é?érta§t encugh to make them,
or should we leave well encugh alone?

THE CHAIBMAN: took at 20(b). I have been locking &t
the exuot wording of these rules, I don't see very much differ-
ense in them. 20(b}, on "Heparate Trials," says, "The S0P G...
may order separate frisls or nske other orders to pravent de-
ley or prejucioe.® 2i{b) saye about separate trials that *The
court In Turtherance of convenience or 10 avedld prejudice...n,
ag conpayed with the lansuage in 23; whloh pays "$o prevent
celay or vrejudice." I don't see any substantial confliict or
rengun o conform them.

vhat is your other sule?

JUDGE OLARK: 21,
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THE CQHAIRMAN: Wiet does 21 say?

JUDUE OLARK:  "any olalm cgainst a party nny be
severad and procesdsd vAth separately.?
THE CHAZRMAN: I doubl whether that dealt wlth sever
anee, & 1ightly éifferent thing.

DEAR MORGAN: Beversnve &g Lo partles.

JUDGE CLARK:  ané then, 173(1); %If the oocurt orders
separate trisls as provided in Bule #2(b)...." I am nog §r§§sw
ing ényﬁhiﬁg'h@r$, I think artistioslly, frum the standpoind
ef & ;ﬂiigs, we might well have Rept these all in the same -
language op perhapg have had only one rule. |

JUDGE pOBIL: I move we leave them as they are.

DEAY HCRGAN: Yhen we were golng over thie, Gharlie,
dlén’t we think 4% would be helpful to have those provisions,
this one for severance partiouwlarly, 6o as to nake 1t perfecily
2laar?

JUDGE GLARK: I puess so,

DEAN MORGAN: It seens to me that I remember we dlg-
sussed severance, ' |

THE CHAIRMAN: You sugpest an amendment to 1%7?

PEAN MORGAM: No; I think it iz perfeetly right the
way 1% 1s. 1 am glad to have the speoific mention, in Rule 21
particularly., I am not so sure shout 20(b).

THE OHATRMAN: Thﬂ?@ is a metion that we lesve the

verblage of these three rules as is.
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DEAN MCRGAN: I second that.

THE CHAIRMAN: Hiven Shough 1% 1s insrtistio as it
gtanda. Ia there any objlestion to that? Ir thers lan'$, we
will 1t Bule 42(b) stand as 1w, Are we nGw cown to By |

JUDGE CLARK: 43,

THE CHAIRMAN: Do you have propossls for smendment to
B3

DEAN MORGAN:  Oaly about £1£3y paged, thet ls ally

THY, CHAIRMAN: That ls dlsouselon, but how sbous the
resaﬂmgﬁéaziﬁﬁg? Latts foous on a proptssd ssendaenty ﬁﬁﬁ%ﬁhé?@;
and you sxplaln 1.

JULGE OLARK: - T think first we cught ¢ go to Hr,
Horgan's suggestlon, whiech ia on aasépa@ate page, wileh in
general i slong the 1ine of the Institute. ¥What we have oole
lected here 1s in the maln, suzgestions and comments and Desn
Wemore's orlticism of the rule ang hig sugpestion, But i
seens to me that My, Morgan's suggestlon is the more inolusive
and the broader.

THE CHAIRMAN: what page is that on?

JURGE OLARK: ¥is is sepsrate. You have to look
through & ddfferent file. |

THE OHAIRMAN: A different qoocument? Do I have 119

é?@@é GLARN:  You @agh% %o bave it.

DEAN  MORGAN: ¥os, It 18 & volume,

JUDGE OLARK: It waae sent out about the same time.
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JUDGE DOBIE: Dated FPebruary &th, isn't 149

JULGE OLARKE:D  Hadiets l28ter to me wne éﬁ%‘@é Pebruary
6th, and 4% wes sent ot to $he Conndttee goon theresfier, It
g gquite a long dceument thet I have hare,

THY GHAIRMAN: I am not sure, Padie, but I think my
sporatary consluded youwr report wasn't anything «nd she dlan't
ﬁﬁi@_it down ¢ ne.

DEAN MORGAN:T vhat's that?

THE GHAINMAN:T I will have Lo have a oopy of your re-
port,

DEAN MORGAN: The penson I ¢id 1t is that I had heard
you suggested that we should put 4% in tils form.

THE CHAIRMAN: I nmay have it herve.

JUDGE CLARK: Maybe you were so engrossed reading the
material I sent-- |

THE CHAIRMAN (Interposing): It is bound in here.
Brouae ae, | |

LEA MORGAN: It e obvicus that you have glven 1%
thorough eonsideration, Mr, Chalrmen. (Laughter)

JUDGE DEBIE: Xa the question definltely before us
28 to whether we should sdopt the Institute's Gode of Tvidenoe?

7 DEAN MORGAN %ha% ny proposal does is practiocslly %o
embedy The Ameriean Law Institute Code éf Bvidence in Aulen
4% ang 4. It la perfectly cbvious ‘éea é;a, Hr. Ohalrman, that

we cuuldn't possibly give adaguate consideration to this kind
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of propeaal at a chort mesting of this kind, but I hed coples

. ©of correapondencs between you and the Renerter, in whleb i

wag Suggested that this was the way to get the propossl Upe
Ian't that right, Mr. Reporter?

JUDGE OLARK: T think se.

DEAT MORGANT It was %0 have some oonorete vropossl,
knowing, of course, that 1% was %eﬁa& 0 be subleot to medifica-
%%éﬁ.iﬁ diasuasion, and eo forth, thet we Iry %o throw into
%h%“fﬁ?ﬁ or our Rules practieally what The Amerdean Lay Insti-
tute ass done. I have omitted some of the chapters of The
Amerloan Law Instltute material, tninglﬂg that 1t would be the
sub Jeot of debate whether the judicial notice seetion, Tor
example, also should be lnoluded, _

I think the Pirast problem te disocuss and ons, I think,
which thia Connittee eagh% to declde, 1s vhether we sve going
to attenpt to get authorlty to desl with the subjest of evie
aenoe couprehensively. We have just a bob-talled provision.

THEE CHAIRMAN: Yes, It strikes me (I don't know how
the other members feel sbout 1t) that if we were Lo undertake
to go through the problem of evidenoce snd grsg@?&be ules of

evidence 0 bs embodied in these Bules, 1t would be slmost as

pondercus sn undertaking and rsquire as mueh time and disoug-
sion and mestings as all the other work we sre golng to 4o here.
Even if we attempted it, my feeling is that we oouldn't

posslbly get this work, plus the avidence, ready for Januavy
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DEAR MCRGAN: You are guite pight, eir.

THE OHATRMAN: I feel that 1P we are golng to take up
this svidence business, 1t would have o be next yesr, Othor-
wlae, we ars Just deolding, when we d0 deoide $0 take 1% un,
that we sre not going %o present these matters to the Courd
this year, and 1t w11 hove to go over cne mnore yoar,

DEAR MORGAN: If I may say 80, 1 quite agres with that,
&ut I ehould like, Af poosible, to get 2 decisicn froo the
Committes so to vhether they think (1) that 1f we have authow.
1ty to sugpeat rules of evidsnge, we should gﬁ ahead and do
it (personally, I think we have), and £2}oafive have not
authorlty, we should ask the Uourt t¢ glve us the suthority.
0f course, Af the Court doesn't want to &deal with these things,
it would be Just a weste of time of all the membars of this
Commlttee, but to get the. thing into some shaps, s¢ that the
Committes would have s ehance tc oonsider the problem, I
drafted 1% in thils way. That is all I have to say about 1t now,s

THE GHAIRMAN: There are two questions about sutherdty.
One is the guesticn we dlscussed very early in our precesdlngs
some years age as to¢ whether the atatute is 80 drawn that 1%
raflests a resl intention on the pavt of Jengresa to authorine
the Court to make rules of evidence., Our Pirst haphazerd guess
&t that-~

DEAN MORGAN ‘Tnterposing)t Was An the negative,



1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, Inc
Law Stenography @ Gonventions ® General Reporting

540 No. Miehigan Ave.
Chicago

National Press Bldg.

Washinglon

653

wasntt 1tY

THE UBAJSRMAN: Yes, and we vreversed curselves on
Hule L3,

DEAH MORGAN:  And B4,

THE OHAIRMAH: We pot our tos In the deor there,

LEAN MORGAN: That is right; that is what we ald,

THE GHAXRMAN: 8o I think we stand now gommitied by
ﬁbﬁ Rules th§ﬁ3%1?§§ %0 the proposition that we have authority
to deal with evidence under the aﬁ&tn%&. | |

The other gusstion is whether there is authorlty Ain
the sense that the Court wants usg to do 1%, They hwven'it sald
snything about 1t one way or the other explicitly, but when
I asked for authority to sall this meeting, T asked Tor authopr-
ity to deal with prouposed amendmenis %o the exlstlng rules,
and my,raqaes%.%asa‘t brosd encugh to inolude suthority to mees
and got up & set of rules on evidence, 8¢ I sheuldn't think
we are at liberty to go into that thing unless we ask the
Uourt whether they want us %o &@.&t.4 .

| JGAN MORGAN: 1 gather from what the Chief Justioe
sald heve that he would consider it improper at this meetlng,
in any event, , |

THY CHAIRMAN: I ¢on't think the cowrt would approve
it, I think the Court really apwoved @u? original ﬁ%&%ativa
report in 1935 (was 1t). We didn't think 1t ocught te bs under-
taken at that Hime, at 1aasﬁ, and they asgreed %o 15. The Chlef
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Justice wrote me & letber and sald the fJourt was in accord with

N that 4

Then thers iz the final point, even 1f we have auihor-
1ty and the dourt ls @111&3@ o give 1t to us, that we san't
posslbly teke 1% up now withoub owrrylug over oup mee tinge and
dlaoussions probably lnto next year, and I den'% know Just how
goun want o bring the thing up, 17 we van't take it up now
withous defassting our efforts now. We have these amendments %o
puélfg t0 Gongresas, and we probably have this condemnation rule
te put up te Congraess, and we have our hands full for the rest ‘
of this year. | %
DEAN MORGAH: I agree with ﬁﬁaﬁ, Mr, Nitchell, obu% ;
I should 1ike, AT p#%ﬁibl%; to get your reaction and the reac-
tion of the Committee as to whether we ocught o put the gquese
tion up to the Jourt as o drafting practically a code of
evidence, | |
SENATOR PEPPER: HNay I suggest, Hr. Chalrman, that the
question la really ineluded in any proposal 1o smend the RAules,
because H3(a) now states the rulss of admissibility of evidence
in such a way as to exelude the methods supgested bye- |
THE CGHAIRMAR (Interpesingl: I think, stristly speakiag, ‘
you are abasolutely right. _
STNATOR PEPPER: 1t says, "All svidence shall be sd-
mitted which is admigsible under the statutes of the United

Btates," (that 1s of oourse) "or under the rules of evidenoe
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heretofore applled in the ecourts of the Unlied States on the
haaring of auits in squity, or under the rules of svidencs
applied in the sourts of gonsesl Jurisdisticn of the state in
whioh the United States oourt le held.? A proposal to embody
in the Rulaes the recommendation of The Amerieasn Law Instlitute
dede 1s in the naturs of a proposs) 10 smend this ruls,

DEAN HORGAN; That 4n right; that 1s the way I have it.

| BENATOR PEPPYI: I should think thet matter wes within-
zhé'%@@pa of cur anthority. %h%ﬁ narrows the dlgousslon down
to the dquesbtion ef ﬁﬁ%ﬁﬁaylge smblitious an undardaking is one
which we can enter upon without unduly deloying our report on
meres urgent matters. The Chaly hasg iﬁéiﬁ&t%ﬁw»&ﬁé I puess we
all apree-~that 4% iz »ather on that footing than on any other
that wa ghould deoline %6 take 1t wp now?

JUDGE OLARE: Me. Chelrman, may I make two or three
sugpestlions about this? I dont't know the time when wa should
4o thls, bet it seems to me it is really part of ocur obligstion
to gonelder 1%, 1 we ave going to try (o keop up with the
Bules, and ¥ think the way to resume Llg $0 resume, 1o g%% &t
on the agends scmewhere, some way, 1T not for this mesting,
perhans for the summer meeting. I é@n'ﬁ know when we avre gelng
te beglin,

I want %0 add that 1% happens that our original rule
hoppens te be one of the most oritiolzed rules--not quite as

mugh as Hule 12, but certsinly it is one of the mont eritisized
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rules, I think to & certain extent improperly, because thoy

~dldn't realize what stens in advanes wers really made, Thad

#£0% us along the wsy somevhat. Nevertheless, 4t has bean
severely érit&eiséé, with a good deal of Justlee. There 42 &
good desl of ALfFioulty. ‘

JUDGE DOBIE: IXIn the Fourth Glrouwlt 4% has been bitter~
1y eriticized all through the Giroult and has worked magnifi-

'$@Q§l§,

.+ the meatling adjourned at 121723 p, M. ...
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WEDNESDAY AFPTEOROOH 3ES8I0M
May 19, 1943

The meeting recenvened at 1135 p, m., Chalrman
Mitehell vpresiding. |

THE, CHAIRMAN: Mr. Morgen, how would youw suggest that
we act on the matter of the evidende proposition?

DEAN MORGAN: My thought, WMr, ﬁhﬁiﬁmﬁa,'was that we
don't want to waste the effart of the whole Committee in pre-
gﬁpiﬁg end consldering these rules as thoroughly as we musy, if
we have ‘an Intimation from the Gourt that 1% wouldn't pay say
asttention to them anyhow and wounld throw them éut; Un the
other hand, I am surs that the method of procedural reform,
both evidential and in pleading and p&&a%&a&i whieh this Goume-
mittaé hag instituted ls the one practicable way of getting
resl prosedural reform, and on that aceount I am extremely
anxious thet we should attempt this thing, but I don't want to
have it sttempted ln the face of olesr rejestion. I think it
would be foolieh to ask this body Eé‘ge through all this ma-
terial AT 1t had the assurance that the Court would tuen 1%
Ao,

THE CHAIRMAN: I was ﬁsaéeri&g myself, whether or aot
the Gourt wants us te, and even Af it éees; that\we.ara 50
Tixzed now that we couldn't take L% up. _ .

DEAN MORGAN: It ean't be dona toaay, I am sure, or

this week. I an reasonably sure of thas, and I an reagonably
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sure that, slthouph this was very carefully threshed cut, as

vyou know, in The Anerican Law Instlitute by the Renorter, the

Advisors, snd the Gounedl, and there was 8 good deal of it
ﬁh@%aagﬁzy égﬁageﬁ on the flecr of the Institate, the menbers
¢f this Comultter wouldn't want Just to %@gégz 1% on the say-s¢
of anybody else; they would want & %@a@gugn sramination of the
rules,

| THE OHATRMAN: Ie 1t your iden that, 1f the Cowet i
wiliigg, we ¢ould undertake vonalderation of this Inatitute
Cods éﬂéiﬁg the prasent yenr?

DEAW MORGAN: We oouldn’t do At before Ogtobery I anm
quite sure of that, At least, 1t is my notion that the Yome
mittee wouldn't be willing %0 go through 1t as repldly as that.
I 4o think that in view of U3 and M4, w» have a comalssion %o
take ocare of evi&éﬁée;

THE Ggﬁiﬁﬁéﬁz You mean from the G@a?ﬁ er from the
statute?

DEAN HORGAN: From the Coust,

THE CHALRMAN: 1 think thet the situation about that
i3 a guod deal the same as about our appropriation, Last year,
whthout sny ides of lesding to amendments, we wented 0 buke
up the ocondemnation rule. We applied to Congress for an appro-
priation to 4o that work. The Marehal and a Pepresentative of
the Supreme Jourt went bsfore the Appropriations Gommittee and

gald what they wanted that money for; then the &§§r@§?i&ti%§



1370 Dntario Strest
Cleveland

The MASTER REPORTING COMPANY, Inc 51 Madison Ave.
Law Stenography @ Conventions @ General Reporting New York

340 Neo. Mishigan Ave.
Ghicago

National Press Bldg.
Washington

659

was passed. But the languapge of 4t was oo bresd thet the

, Oourt ooula uae 4t for anything else oonnected with the Aules,

Vhen wo declded te teke this rule up, which we are doing today,
whleh wasn't what we pepresented to @éﬂg§;$ﬁ§ I ealled the
Uhief's nttention to the faot that we got vhe appropriaticn on
certain representation snd that although the appropriation
technically wans bread enough 50 that we oould use it for this,
I thought maybe they ought to consider whether they ought,
1nf§@$a;1y at least, to talk to the Chalvman of the Appropria-
tiong Committes and see if Uongress would take offense ot the
Courtts using the money for s@m@tﬁimg‘alas, Thiz ie about the
SEMY WY .

DEAN MORGAH: 1 am afrsid so,

THE CHAIRMAN: We agked the Gourt te csll a meeting
B¢ allow us to ccnelder amendments. ‘Gf gourse, we oould make
an amendment to 43 by incorporating the Institute Code in 14,
That is technloally true, but 4t Lsn't guite ordokes, I foel,
I am not at all sure what they would do. If we went to the
Court now and asked, "Do you weant we ¢ consider a aode of
evidense or don't you?" I don't knew what they would do, but I
have an idea they wowld say, "Well, your business is to Qon-
slder things of that kind; . you ocme back and advige us whather
you think that ought to be taken up or not, and then let usg
oonsider 1t.," S0 I sm not sure that we would got anywhera,

and. I was wondering whother 1t wee desirable to bother the
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Gourt thls week. They are golng o adjourn in ancthor week op
bw@, and they ers nerd-driven right now., We san'tg ﬁ&gﬁ the
thing up until fall, and 1 wéﬁéé? whether we cught e go o
Lhenm noy, 17 thset i% your idea, sad ssk, “"Hay we taks tnls up
or may we nothy ‘

DEAN HOAGAN:  As far as the tactics ave conoerned, Me,
Shalrman, you Xoow much morfe sbout that than I do. ¥You and
the Sonator here would know. |

' THE GHATRMAN: I don't olaim to have any speelal knowl-

edge on this thing at all., You want 1T broughi up, and I was
suggesting, 17 you wsnt a vote on something, that you propose
some kind of motion or reselution,

DEAN MORGAN: A resolubion which I should Ffavoer would
be that we postpone sonsideration of the amendment to Hules 43
and %&lunﬁil a latver date and that, unless thers is an indica-
ticn that the Uourt would disapprove sueh a malter, we procesd
to attempt to draft rules of evidenve sovering the entire f&slé#

THE GHATIRKAN: Does that, then, postpons amendment
to B3 from conelderation ﬁéw?

DEAN MORGaN: Ho, I ghowlan't say that, besause I an
pure we couldn’t do that in that time and dc an adequate jJub.
I think %o 40 a hasty Job on so large an order Q@alé be unwlee.
That 1s the way I Toel sbout 1%,

THE CHAIRNAN: ‘Yﬁuaﬁnaiyga want %é'geatpeaa thes amend-

ments to 43 yhieh ave uwp righi now for ﬁéﬁaiﬁ@?ﬁﬁiaﬂ, sven
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though they don't invelvem-

DEAN MCRGAN (Interposing): Y¥es, I should think 4%
would be very bad taotleoa to amend itipiscensal now,

BUE CLARK: I shouwld 1ike to ask this, I don't know
whe ther 4t has beaen really aet, but there is s tentative feel-
ing that we wonld some back rather Boon, very likely in June.

It locks to me az theough, at a guesg, that meeting wonlénty
nesessarlly be g0 very loag. We have made asome ohanges, but I
shéﬁ%&a‘t think 1t would taeke very long to go over those,
Would 1t be out of the wsy %o have thls on the agenda snd louk
3t over at that ftime?

THE OHAIRMAN: Rule 37

PEAN MORGAN: Hot at all.

THE CHAIRMAN: Here 18 2 thing that you are up against,
too. It makes me doubtful whother we onght not now $0 gonslider
any minoy smendments té bz ;haﬁ are conslaetent with our graa@ﬁt
theory. These amendments have got ¢ go out 0 the bench and
bar of the country very soon, Ye adopted the policy beforg—w
and I assume we will againe-that we wéulén’t renort a thing
finally to the Gourt until we had given the benoh snd bay a look
at 1t. It has been in my mind that the Reporter would get
buay and eome baock here ss promptly as he could, in the newd
twe op thrg@ wonks, maybe, with his finsl draft of these amend-
monts that we have agreed to, and we should have a'ﬁésﬁiag

(I @on't Xnov Just vhen-~the middle or latter part of June)
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and swd the thing in shape that we are willing to have it 20

P out B0 the benoh and ber snd get the peralsslon of the Gourd

to print 1% and Jdisteibude 1% andg let the bar have the sunuer
snd oarly fall 30 look over our &rsaft and coms bask by fall
wAth any suggestions, We should meed, %E&ﬁ;,iﬂ Qatober o
Hovembepr--sonawhere slong there--and sonsider vhat ordfielians
will oome to ue and pul our peport %o the Jourt ln final shaps
and sead 1% da €0 them, allowing them 2 month or slx wyeaks o
wnatnoet before the first of January to deolde LY they want to
£ile 1t with the Gongrass,

If we ave golng %o got cubt & Grafd of these Hules %o
gsubnlt to the bar, we certsinly eaﬁ*t 4o Lt thla sumnmer 1T we
are golng %o put the code of swvidenve in there, wiieh would
moan that the whole thing, as well as tée sede, would go ovap
for ancther year., On e other hand, if we devide io send
thess smendments out to the bar, the cocde of evidence would
have %0 be tuken up separately, and when it was worked on, then
1% would go %o the bar. But in the meanwhile, we have sent out
Rule 43, unchanged, to thé Bar, Gven 1 we wore not te adopt
the code of evidenos, there asre some modifisations in 4% whioh
seom to be wented. What are we to a¢ about thai, 28 a prace-
tical situationy Are we Just 6 let 4% go baok to the bar this
summer and say we are nvt golayg to change & word in 1% sluply
bgoause thers is a chanse that nexd fall or the fivst of asxt

Joar, we are golng o substituie & vode of evidense For 1¢7 I
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dust put thal to you a8 a nrastissl aitustion,

GENATCR PEPPSR:  ¥e, ﬁhﬁi?mani L suggest astlon along
the Line that alyght be expresssd ln o pesclullon, as Follows:
I move that 1% 4s the senss of this Commlttes thad & ﬁﬁﬁﬁiéﬁ?ﬁ
sbion of the rules of evidends is within the aavpe Of oup ro-
sponsibilily, that the sresent consideration of thoss rules Lo
not feasible, thal we placs %ﬁ%ﬁ-ﬁﬁﬁﬁ our agenda, and that with
F&??@ﬁ%—%& the dlazsmlnabien to the bar of the resulis of our
work in o¥her branches of the Rules, wae take the instiuotlons

of the Court whether we should be permitied %6 inslude in tho

notics gent e the bar soms indleation that the natier of

eeldencs has not heen Tlnally considerad by the Committes op
by the Gourt and that thore Aa o poszailbility that a gubsaguent

ragommencation for amendment of Rules B3 and B4 witl be gabe

‘altted For scaslderabion,

THE CHAIRMAN: May I ask the Repurter z questlon about
that, are any of theae snendments o B3 that you have in aind
%&ﬁay ﬁrﬁ#ﬂ on the thoory that we will not go owaoch beyoma b
o svidense? Are any of them &0 lmpertent that wo oughl Lo
make them to 43, or can we got along woll enough vith JHule 3
28 1% la mod o our reuort e the bar simply asy that we have
made no shanges %o 43 et present, becsuse ag it stands thay
wre not very vital end theve s involved the broader gquestion
shethsy we should deal wAth svidenes %o a largsr extent, which,

1P 1% is undertaken, will have to be done later, sne for that
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reason we haven't attempted to make any minor amendments? Oould

. w8 40 that? Ie Bule 43 working well enough in practice so

that therse ig no vliolent trouble with 1t 1f 4t stancs as 1% 18
for aﬁstkér Year? |

JUDGE CLARK: Yes, I think that is true. Let me say
this speclfically as to U3. We have mace no suggestion except
what 1s withln the confings of the code. We supgested that if
the code was not adopted, you might want to do something less,
Théﬁtis all on M3, 8o very olesrly, you don't need to teke wup
I3,

On B4, whileh is the proof of records, we have only
one saggestlon; which comes from the Department of Justice, and
while I think 1t is good ae far ae 1t goes, I don't Rnow whether
1t is very necessary elther way. It is a supgestion on the
question of certification of coples,

DEAW ﬁﬁ?@ﬁﬁ: That is the very question I wrote to
you sbout with reference to our code. Homeone made the BUgEe s~
tion that the congul wouldn't make the certification. You
sald you investigated that at the time and that they sald they
would. That 1s all I know asbout it.

' THE CHAIRMAN: I don't think that is & matter of any
such lmportance that we ocught necessarily to consider it.

What has besn sald here now leads me to the eonslusion
that we oan pass over 47 and 44 entirely and do nothing to then

at this meetigg or the Juns meeting, becausse if we start tinkep-
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ing with these two rules, 1% 15 & sort of inféfencse that wa
Lere net golng to nonkey with $he brosder fleld, and I can undap-
sband how these gentlemen feel sbeout owr dolng that, It lsads
me to think that ssybe we gﬁﬁ solve the matter by 1@%??&5 I3
andd B untounched, aimply @&gingjﬁga% ﬁigﬁiﬂfﬁhﬁ>bﬁﬁﬁéth of
thely present provislons, theve e sone amendments $hot mizht
he ne e, but thet ye have condluded not o tauper with them at
prede en® bessuse the ousstlion %gfsya the Committes 1o the beuod-
er tne, whish we wersn't sble to deal with at pressnt, and we
thought that pending o deelsien on thet, we wouldn't toush
these rules at &ll, If we aid ths other thing, 1t would leok
a8 1f we were guing to be satiofied.

DEAN M

RN adte zo,

THE OHATAMAN: Would thet meot your approval?

DEAN WOROSN: Yes.

- BENATOR PEPPEA: I think the motion that I made 1o
satlalactory fo Hr., Morgen.

Iezy I sacond 1t
SEHATOR PEPYER 1 I think 1% is exaetly In line with
what gﬁﬁ have laat sald, siv,
DEAN MOHGAN: Yeaotly.
JUDGE DONWORTH;  Hr, Chalrman, spropos Senator Poppevtg
rosulutlon, 1% seems to me that the aituablon 1z peslly thim |
I think we are of the opinion that thls ocode of %?iﬂ%ﬂ&@ woadd

b2 within @n?*g@aeraz Jurxséagtxaﬁ, but 3% 1a an unnsual
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gltuation., This code, prepared with great oars and investi-~

 gated and sonsldered with grest minutensues by The American lLaw

zaaﬁigaﬁ%, gomes before the country with th@-s%?ang cndoysenent
of the auther, for whom every lawysr in the country hasg pro-
Tound respeot s an amﬁgefity on evidence, and 13 also has

the suppert of The Amerdoan Low Institute. But it ie put be-
Tore the countey =a & propossd statute or rule, in our eaaé;
tgkbe eonsidered by the law-making suthorities or rule-msking
suthoritles of the dlfferent states and of the United Otates.
Should we ¢lmply request the opinion of the Supreme Uourd until
we hé?@ determnined thet it 43 & desirable thing to put into

the Feaderal Rules? In other words, if~we put the maitter upn to
the Suprems Gourt, will they not expect us %o advise them op
give them sn expression as to whether we think the ocode, in one
form or another, should go inte the Aules? The few lawvers
with whom I have disoussed tﬁé matter ssemed te be of the
epinion that 1t was premature $o put this code into the Fedaral
Eﬂl%&riﬁ.ﬁﬁﬁaﬂéﬁ of any g@ﬁ@?@i discuasion by the bar asscciaw
tlens and by leglslative sommittess and edoption by Judielial
eounells or 1@%1&1@%3?53, as the aace may be. In other words,
te usse & very plain %E}?ﬁ%%&ﬁﬁ, t&@?g ig the %&éﬂﬁi@ﬁ whetber
thia o suffloiently seasoned in tgs minds of ﬁhe bonoh and

bar ¢f the country to have 1t incorporated 1ﬁ§é the Federsl
Bules &t this $ime or even next year,

What I am leading up to 48 whether we should adopt a

666
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resolutlon whleh seems to lmply that we deem 1% proper for us
66 zo into this matter and to ask the opinion of the Suprems
Court, unless it iz our view thady we 6o think that 1 we were
advieing the 5&@%&&%-33&?% tag wo have a right to do, I sup~
pose), we g@uiﬁ advise them that this oode should b Aneornor-
ated sod made law in the Federal Sourts. I am not olear that
we ars preparad o advise the Sourt te that seffest.

] THR CHALRMAN: Does the resolulion osll for somebody
to gét an opinion from the Hupreme Dourt on this thing?

| GENATCR PEPPER; It waen't put epsolficelly in that

fashion, but the ¢lear implication wap that 4f the Chalrman |
found it possible to ascertalin from the Ohiefl Justice the Seuper
of the Court, it would snliphten us a8 to cwe fature proceediag,
andl wvhat I wanted t0 40 now wag to zeldtle the question aleng
the lines sugpested by Judges Donworth, that 1t is the sense of
the Cumnlties that the inooerporation of rales of evidence in
this bedy of Rules iz within the seope of our responsibiliity,
that itz prasent sonsideration (for all the reascnz that have
been gilven) 1as not feasible, that 1¢ be placed upon our apends
for future attention, and that in the interwval, an effort be
magdge to assertaln whether we should procesd on that line, snd
17 80, in the interval whon promulgating the rules on other
subjects, t¢ make such & cautlonery inaloation Wy way of g%%@,
t¢ the bar that no changes have bsen méée in B3 and B bBecause

there yaa 36411 wndsr atnsideration vhether a much greater
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amplification of those rules should take place.

THE CHAIRMAW: ‘That would sult me perfeotly, personal-
1y, except for one thing, That is, there is nothing sald aboutl
1% in the r&séfuﬁisns but 1t has been supggested that I go to
the Uourt &bant tﬁig thing at some time in ‘the nesr future, and
I went to state frankly what I would ssy to the Court 1f I
went in snd they asked, “Well, what do you think sbout 147" or
ﬁﬁggﬁ are your views sbout 157" What I would say about L1t is
tniéé that I think 1%t 18 a subjeot that in Aue oourse the
Committee ought to toke up, but that they oouldn't do 1t this
year and get these things out. I would have to add scmething
to that that ls my own oonviotlen, and that is why I don't wang
to be putting my convictions up .to the Court and form any
stumbling bloek for you. My convietion 48 that 1t would be a
mistake for us to oouple our report to the Supreme Jowrt on oup
general amendments that e mék&, and to the gengresa particu~

larly, with & code of evidenoe, for the reascn that I feel in

the evidence code (and your own experience in the Institute

demons trates 16) there would be a very 1ot of controveraial
things lnvolved., If we put that and our repart on this thing
we sre doing up t0 the Uungress at the same time, we would
start a row, I am sure, and it might sink us or delay us in-
é@flait@ly on these things. It might get Ucngress to doing
gams%hing_ﬁﬁ these. I the Chilef ssked me what I thought, I
would tell him I thought we certainly ought not to try to have

»
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any elaboration of rules of evidence go up 0 the Tongress with

»Our uoreposed amendments to the general Rules as thay stand,

I should 1like to see them put up and passed by Uongress or
tasltly aporoved, and not involved in any sontroversy over whag
is going te be a very controverasisl subjees. You take the
proceadings of the sommittes that drafted the lgg%iﬁuta riles
and all that, and you will find & very violent discussion sboug
same of theee things, and I sven have a doubt in my mind
%h@gﬁey we ought to put uwp the condemnation rale to Uongrsss
slongside of theve amendments, whether the two things hook to-
gether, sné whether one nlght not damage the other., I hardly
think that 1s so.

SENATCR PEPPER: Mr, Chelrman, nothing that you have
s88ld is in tho lesst inconsistent with the ﬁhéughﬁ that undsy-
1les this resolution. In faot, the resolution was stated rathep
carefully to make 1% olear that the 1imit %o which wﬁrﬁﬁﬁé
golng a% the p?ggeaﬁ time was a gtatement respeoting the acape
of our regpensibility, the impossibility of attacking this
problem at the present timé, and merely asking the Uourt vhether
{not. for the purposes of the report to bs made ﬁaxg antunn and
to be soated upon in Jaﬁﬁary, but for fé%ara purposes) the Jourt
were willing that we should, in promulgating the Rules for the
conslderation of the bar, mske an pyplanatory note to the
effeot that we had not changed 4% and 44 becouse there wae under

conslderation the possibliity of a more radical revision,
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THE QHATRMAH: If yvou want me to go o the Court on

4% (I aon't kanow #hy I should; somebedy slse would sult me

Just as well), would you be satlsfied A7 I did that in Cotobor?
You ses, they aﬁgéﬁra in another week or %wo, and they are
driven right now to weite their final opinions. Dumplng on

the Cours right now this brosd problem of whather the evidense
teom them.

: SENATOR PEPPES: You see, Hr. Chalrman, the sugpgesiion
'%h%% we add an sxplanatory note when we disseminate the Rules
58 %0 why we haven't reviced BT and 4 is sumething that we
would have 10 get the green 1ight from the Court on before they
ad Journed this spring, becausse we are proposing to make the
dissenination, sre wo not, in advanoce of the fall term?

THE OHAIRMAN: A1l I need to ask them now, then, would
be whether they have any objection te our putting in such a
note.

GERATOR PEPPHER: That 18 4t; that is the vhole thing.

THY GHAIRMAN: ALl right. I thought you winted me to

‘aok them to deolde whether they were willlng to glve us a green

1iaht on the whele lnvestlgation,
 DEAN MORGAN: Right now? No, no.
SENATCR PEPPER: No.
THE CHAIREAN: Then I Buggest that the resolution be
passed, and 1 shall get hold eof the Ghief, 10 1 een, and tell
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hin what this thing mesne and ask him 1€ we oan put in such &

‘note on this ruld when we pazg 1t out for the bar to look over,

without trending on the toss of the CGourt.

DEAN HORGAN: Thers Le only one ingulry I wish to maks,
Mr, Chailemsn, You geid that if the Ohief asked your opinion,

Cyou would §ell him thus snd so. Suppose he goes further and

sakes, "Well, 8¢ you think that you ought later to sonsider the
evidsnes eede?? what wAll you be paying then?

THE CHATRMANS I would say that there has been sueh a
very gﬁéaﬁg mévenient saround the countey fer zgﬁrevem&ﬁt in the
rules of evidence, that unless the Court takes that view (which
1% hasn't taken), we haven't any power to make rules of evi-
dence wnder the enabling act, and tha$ at some time or other,
{1 wonldn't say 1% was this fall or next year) the subleot ought
to be tookled.

LAR BORGAN: Thet is perfsetly satisfactory.

THE CGHAZHMAN: I don'$ moan that I would sey that I
thoupht The Anerliean Law Institute oude ocught $o be adopiesd,
but that 1t would be uesd zs a baals for censlideration, My
persenal view is that 1% 19 a very ponderous task. My Ades is

that we would have to h&v@'sav%?ﬁi neetings %o thresh over the

pronosed oode,

- DEAN MOROGAN: I am oontent wlth that,
THE GHAIRMAN: It would have to go to the bapy, and
there would be a 10t of atir about that. It might well take us
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a yesr 0 40 the Job,

DEAN MCRGAN: Absolubely.

THE GHAIRHAN: That 19 what I foresee sbout it,

SENATOR PEPPER: May I make the faprther suggestion
that there is nothing sither in the ?ag@iuéiaﬁ or in youwr suge-
gested talk with the Chief Justiee, Mr, Chalrmen, whish in any
way commits us %0 the ¢ofs of The American Law Inatitute., ve
miggz declde, after fﬁ?ﬁh&? dsbate, that that ween't what we
were golng €0 sponser at all. We are not golng 0 get the
Gourt te comnit 1tself in advance to any pariicular line of
amenduant, but meroly get permisasion $0 give the eubject further
conslderation, with a csutionsey note to the bor thet we have
net smended twe pules which have been widely critlol:zed heoause
the whole subjeet of expanding those pules is going to recelve
further conalderation. \

THE CGHAIRMAN: I would heve to tell the Ghie? Jusilce
that I understand that there s some sentiment in this Comnmittes
that the matier cupht to be alloved %o stew a Little Longor
before we take it up, Thad has been expressed here.

DEAN MORGAN: I don't think that., I think you have
got oy enough along that the oode han been disoussed all over
the aountry.

THE QHAIRMAN: ‘'That may be so, %ﬁt\i couldn's go there
and feel at 1ibarty to tell the Court that ae matiers ¢tand

now, bhecsusge I don't know that this Gommd ttee, for instance, ie
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in fover of taking wp thils evidence thing next year. I would

not know that., I dont't know vhether you sre o not,

HENATOR ?%PP%%% iy i may make a gupgestion, 1
wouldn't allow the gquestion of the code of The American Law
Institute to be drawn into the diseusalon.

THY GHAIAMAN: Let's puas j;ixéﬁ. I wouida't be able
to tell him how the Uommittee f&alé‘an the problem of taklng wp
%héaéﬁggé ides éfjﬁuﬁzing in & 10t of rules of evidenos sover-
ing the fleld of evidenos in these Rules, I don't know. Judge
Donworih has an idee of some Kind, and some OF us may have
other Ldeas about 1%, I don’t kacw. I7 you want me to dell
the Judge saything, now 1s the time to spsak up.

BENATCR PEPFER: I do think, Hr. Chalraman, that 47
the modion passss, you will be able tc say that the Uommitise
regurds thé expansion of these two rules as within the proper
soope 6f 1te responsibillty, that we have no present intenltlon
of doing anylhing asbout 1%, buil thet we do wani, in promulgat~
ing the rules for the oritiolsm and dlsoussion of henoh and bar,
to insert an explanatory note to the effect that the subjeot
ils under advisement and may rogelve future treatment, and that
if 4% does, it 14 anziﬁgly»grgﬁaﬁu?g t¢ say aleng what line
those ultimate supggestions will be, h@aausg my own individual
view would ba that 1t would be 2 great deal more satlafsotory
to have any proposed rules of ev@é&ae& ¢ome before the Uourt

a8 the sponlsnecus resommendation of this Gomud ttee, no matber
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where we got then from, than to put i% up to the Court that we

bad simply swallowed whole the recommendations of The American

“Law Institute, I think that would be unpopular with several

members of the Court and, I think, possibly wlth the Chisf

Jusﬁice. I think the only use that we ought to make of The

American Law Institute code 1s as a reservolr of information
and supply which we esn dray on to the extent that we think
p?ﬁger when we get round to 1t. Is that right?

T Dpra MCORGAN: That 1= all right, surely, but I will
offer the entirs reservoir:

SENATCR PEPPER: That is a1l right. ‘The Chairman ig
§0ing to speak for the Committes-- |
DEAN MCRGAN {Interposing): Yes.

SENATCR PEPPER; ~~&nd at the present stage, 1t seems

to me we ought to limit ocurselves along the
resolution,

lines stated in the

ME. LEMARN: wWoulan't pérhaps the best way of present-

ing this to the Court at the present time be to g6 ahead and

frame the work that we would expect ta put in owr present draft
0 go cut to the bar,
that note,

and nog &agﬁify 1%, because, after all,
as I understand 1%, would be & very general state-
ment and wouldn't commit anybody--the Committes op the Court.

It would simply consist of thres or four lines, gaying, "The

Commitiee im not propesing any changes to Rule 43 at this tine
bagause 1t has been suggested that the only thing that ocould
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be done to affect 1t would be o present detalled rules, and
.68 to that, the Committes has reached no eonclusion snd made
no recommencation yet to the Court.,® If you have thal in oin-
crete form, and 1t goes o the Oourt slong with the other
reccnmendations, the Court has an oepportunity te oonslder that
note andéd to say whether they want it removed. If youw want 40,
you might direct the Chlef's speolal attention to it. Person-
ally, I den't think that would be necessary . Wwouldn't that

be as far as you would need to go at this time, and wouldn't
it accomplaib best, Mr. Chalrman, your ldea that our primary
cbjective at the moment 1s to get permission ?e release our
present feeling to the profeasion? Then @ﬁt,éff until the fall
the preasentation to the Couwrts of the general question of
vhether we should embark upon the drafting of a oude.

) THE CHAIRMAN: Yes. I am plad you brought that up,
besause 1t is in my mind, teo. ¥e have get to get the permle-
sion of the Court to hand owr draft oug to the bar, and I want
to get 4t 80 ap to issue the draft t¢ the bar maybe Ain July.

I heve besn wondering in my o=n mind how we sre g@iég'ts do
that, beoause the Court is goling %0 adjourn next week, If I
walt to¢ make that request of the Court untll after they adjeurn,
then 1 may have to write to them around., 1 was wondering 17 1
ocouldn't go to the Chief Justice now and have him sound out the
Jourt in a moment or two and ask them Af thsy are @iliiag o

have the result of our work go out to the bar lmmediately,
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wlthout the Court's studying 1%, Lf acooupsnied by the proper

» eaveal that the Gourt hasn'? had anyihing o 4o with it.

MR, LUMANE: Just as we 4id befove,

THE CHAIMMAN: If he says all righd, I woulda't axy
anylihlng to hin about thie evidence ﬁﬁ§i§a§$; I would Just
aubmit $o him peraenally, after ow 4ralft io ready, the draflt,
and there will e a note to Rule 47 atating that we haven't
éaga,anythzag #with 1% becauss there is undsr conalderation of
the :ﬂ%:;?mmim%g wiieh they haven't acted on, &8 the Vise Ghulr-
man ﬁag%gaiéa the problem oF & broasdep veach, and wntll thait
whileh 1s under emmsideration is detepuined, we thought 1% in-
advisable at present %o make any changes in RBule W3, which ex-
plalne 0 the bar that we sre really not approeving e?@ﬁﬁﬁhiag.
that is In 4%, I sould do éha% aml say nothing more, and I
don't see why we souldn't 4o that. If the Courd sald they
were not responsible for 1%, we would hob be ecmaltiing then,
even by inferenne, %o thé position thet we ghould go on wiﬁn the
rules of evidenoe--not at 511;

HR. LEMANNS: I think that would be the best way to

handle it, ' |
(THE CHAZRMAN: It 1a the oimplest. I am afraid if I

g to t@é& and put this av;éaﬁss'pﬁéhiem up e them right now

in & hﬁ??y, when the Gouwrd s shout to quit,; and 1t aLéps then

in the fage a little bit, we nay pet an adverse astion on i%;
DEAT MCRGAN:  Yon alght.
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THE QHAIRMAN: It would be perfeatly fair to the Oourt
JAT we 4id 1t that way, ¢ long &8 we were very osutious in worde
ing our note 8o as not to make 1t appear thet anybody is Qume
mitted o this brosder tveatment. I think we would get it
Poudily that way. The Gourt might adJourn and say, "why, sure-
1y, ®his thing hes t0 go cut to the bar bafore the sumner va-
@ation. We won't be able te look at Lt--we are going on our
vasations.® If the Comuittes will submit the dvaft to the
Ghier Justios, and he gays he doesn't think thara_;g anything
very perulieiouns in 1t that would emburprass anybody, out 1%
goan, and there you have it. @Would that be all right?

SENATOR PEPPER: I thimk that is ewaetly right, I
should say. This resolution was meprely an iantrasural resolye
tion; 1t wasn't with the idea that you would take that and
exhiblt 1t %o the Qourt. It is neraly & statement of our atti~
tude Loward the whole thing, and the way An whioh you propose
to handle 1% seema to me to be perfectly along the line of
what Mr, Lemann suggested. | ,

THE OMAIRMAN: It would relieve me of the embarrags-
nent of going to the Uhief Justice and saying, "Here, what do
you fellows think about this broad queation?® I don't like to
bring that up. If that is agreeabls to you, it means we will
Just pass over 43 and M .-there is nothing vary viclently bag
aboud %h@mémfa? the tine being.

DUAN MCRGAN: Is that vesolution oonsidered passed,
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them. That 1s what they did in the other draft. They would

 come t0 this polint, and then I am hopeful that most of them

would go on record sayilng, "We think that 1s a good thing.*
If they did, it would go a long way, I believe, with ths Gourt
to have them say that this is what the bar wants and that the
bar is ready for it, and go ahead and do it. I thought that
was worth bringlag up now %0 see what the group thinks about
the advlisablility of such a note, ﬁ

: DEAN MCRGAN: I doubt that very much, Mr. Lemann,
What I think would happen is that you would get your reaction
only from the objeetora. If you had put up to the bar associa-
tlons generally whether we should have done this original job,
you would have had an overvhelming negative vote, without any
question. I have gone through the country on these Federsl
Rules, too, and have found a lot of voeiferocus objections to
them. Take the Nebraaka rules, where the court finally adopted
our Rules for the most part. There was the most strenuous
objestloan from the voeiferous people, and when the th%f Justlice
presented 1t to the leglelature, he sald that the objectors
had been much meore vociferous, and so for th, tﬁa§>the suppcétn
ers. I think you would jJust invite %roubla if you dida that.
You would never have gotten these Rules through if you had
star ted that way.

SENATCR PEPPER: -an‘t you think, Mr. Chairman and Mr,

Lemann, that it s always heading for trouble 1f you put an
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abstract question up to the bar, You heoome & RKind of insti-
“tute of publlie opinicn, and you take a poll on a question whieh
really doesn't falrly state the questlon at issue. The way 1n
whieh 1t seems t0 me we ought to get the opinlon of the bar,
after deliberation and with the 0.K. of the Jourt, at some fu-
ture date after the rest of this matter shall have been dis-
‘possd of, 1s on a conerete body of sugpestions eoming from us,
whioh the bar then can be anked to approve ar»éisaypfevai Then
we will gt real oritieism. But the bar as a whole will always
vote “Eé“ on sn abstract question on whether there n&aﬁ be any
change, ;

MR, LEMANN: I am inclined to think they would vote
"ea" on a general proposition much more than when you poke a
lot of rules at them, some of which they don't llke. They seem
te be for it, but 1t 1s when you bring them what you want to do

~ that they begin to fall out. That 18 open to question.

SENATOR PUPPER; That means that thelr expression on
the general quesztion wouldn't be very enlightening on the ultim-
ate result. |

THE CHAIRMAN: I would suggest, as long as the resolu~
tlon is passed and we are passing Rules 43 and LY, and nothing
will be in our report on th@é sxcept this note, that as soon as
he is able to do 80, the HReporter araft & note and send a S0py
of ;t to the Vice Chalrman and to Mr. Morgan and anybody slse

who wants to see 1t before our next meeting (he might send 1t
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te all the sembers) and then get some suggestions back and make

cany revision in the note that may be accomplished that way be-

fore he brings it in to our next meeting. If there is any
difference of epinlon about the terms of 1% arising in the
minds of any of us, they can be put baock 56 the Reporter and
ironed out, so that it wlll zave cur time at the next meeting.
I8 that agrsesble? That w11l glve everybody a shot at this
nete, lnoluding those who are especially lnterested 1n>ﬁh§
evidence fleld and others who are not. Is that point all right?

| MR, DOBGE: Juat ae a matter of owriosity, there has
been some suggestion that the present Hule 432 has been oriti~
clzed 8 good deal, snd &ll that you olte are law ?S?&@%‘&ﬁﬁiﬁlés'
and thie long stetoment by %igma?e.4 Hus thers been any oriti-
cigm of Rule 4% in the courts?

JULGE OLARK: I think the oritlclsm has been mostly

- soadenio.

DEAN MORUGAN: Yes, 1 think so.

JUPGH CLAHK: I don't think I koow of &ngthiﬁg that
haa been In the cases. “

MR, DODGE: It has worked pretty well, apparently.

JUDGE GLARK: I think 1% has scoomplished a good desl,
yes. I think 1t was a definlte step in advance, I don't mesn
te gay we ean't go further, but I tﬁiaﬁ we dld & good Job there.

THE Qﬁﬁxﬁﬁéﬁz We did the very thing we wanted %o do.

DEAN HMORGAN: Yes, we did Juat gha% we wanted %o do,
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THE CHAIRKMAN: My lmpression ls that they are acadenle,

_The thing that stends out in my nind ia & very elaborate

artlsle in 2 law review by--

DEAN MORGAN (Interposing): A man named Green.

TIE OQHAIRMAN: Was that 11?7 He bitterly oriticlzed the
rule because the rule séga that whether the evidenoce is admigs-
ible o¢r not should be deterained asoording to more Liberal
if;@ws, atate, Pederal, or equity.

) DEAN HMORGAN: You ora't find equity rulen on evidense.

+ THE CGHAIBMAN: ALl you talk about is admlesion by it.

¥You don't say anything sbout inadmieslbility. That was the
glet of his artlele. It cecurred o ae you aouldn't deterainsg
wvhether a thing was admiesible without determining whether 1%
wag inadmiesible or not. That is the sort of thing that I have
in mind has been said about 1t. The real problem is whether
we ought €0 go @u% in ths fleld generally. Well, E’gaasa that
ssttlea that. _

We will go to Rule 45,

JULGE QLARK: On Hule 45, Professor Sunderland had &
suggestion which 1s in line with the suggestions made as te the
scope of Rule 26, back Lin discovery. Look at what he saya. Ve
repsated 1%, It is the one thal appears on our page 122 at the
foot of the page. This refers %o 45(a)(1). In place of the
words “dooumentary evidence", ?Gu uze the words “dodouments or

tangible things whleh constltute or sontsin evidencs relating
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te any of the mstters mentionsd in Hule 26(b)." I think in

Jthe 1ight of ow discussions as $o that rule, you 2an seo the

peneral purnose,

JUDGE DEBIE: A steanboat or & lawmmower or an anto-
mobile is not dovumentery ovidence, ie 17 |

JUDGE CLARK: Do you want to comment Turther there?

§§€F§S$€ﬁ SUNDERLAND: I think 1% iz obvious that this
La sng%h@ﬁ effort tu lntegrate the dlseovery gygtem. We want

10 ude the senme termy, 50 that nobody can argue that the uue of

gifferent terms means a éifferent underlying idee,

MR, LEMANN: There is no oriticlsm of the rule and

“noe trouble that the cperation has suggested, snd thie iz just

an embellishment, whieh I think is pood.

PROFESHOR SUNDERLAND: It ien't an embellishment; 4t
18 sn explanatien. It removes an anbiguity.

, M. LEMABN: HRobody has found any trouble wlth an
amblzulty, have they?

THE OHAIRMAN: I have the feeling, gentlomen, thet
vhen thls report oomos baek Prom this Conmnittee and we have
the report, rule after rule, with the omitted matter bracketed
and the adaltione underiined, we sre going to take a look at 1t
1$k% thls and 4% #1111 look as 3f we pleked things to pieces
a1l along the line , and maybe we will havaia.littlﬁ ?e?ulsi?ar
feeling about that and g6 bask at that time snd say, “%ﬁ&l; Wwe
don't 1ike it., It lﬁéks ag 1P we plastered the whole business
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with amendments. We Just wiped out nonessentials.? We may do

,%hat. Is this consistent with the amendments we have already

adopted at this meeting?

PROFESSOR SUNDERLAND: It carrles them out.

THE CHAIRMAN: Have we made similar amendments, or
1g this the $ype of thing we have rejected?

| PROFESSOR SUNDERLAND: It is exectly the thing we have
égne in every other instance.

) THE CHATIRMAN: éuppase we adopt 1%, and then we will
be in a better pesitlion to form a Judgment as to how bad an
appearance we make on these amenéﬁenﬁs when we zee the whole
thing aeil@@ﬁively; Don't you think 1t wlll work that way?

JUDGE OLARK: I think this was the real lssue: This
all goes back to the scope of dlscovery and depositions and
the tendency of gome vourts 30 be worried as to whether 1% had
to be admissible in evidence, We have expanded it Lo include
the discovery of things which may lead to things whioh are
admlesible. Thig is Juet the same point, making this oonsis-
tent with what was done in 26{b). There are cases on thls

whole serles there, quite & good many cases, that have ralsed

- guestlon about the extent of the discovery.

THE CHAIRMAN: What ls your pleasure about it?
JUDGE DOBIE: I recommend its adoptlion.
MA. LEMANN: Is this the same rule that the Reporter

recommends change of on page 124, whiech Mr. Dodge just called
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my atsention to?

JULGE CLARK: This is 128. 1 an geolng 1o bring thatg
up. It 1s the sams rule, and 1% le the same general problen.

HR. LEMANN: It is the same paragraph.,

JUDGE CLARK: If you want tﬁ,-t&ga;up that éﬁhﬁ? une,
£00,

ME,- LEMANN: Apparent$ly Mr. Sunderland hes gugposted
one ohange in this perasgraph, and Professor Olark has sugpested
an@t&@?. Haybe wé ghould vote on them separately. I Jjust
wonted :te be sure I understood. .

THE CHAIRMAN: Do the smendments overlap?

JUDGE ULARK: They are somewhst different idess. One
le ap Yo the order of the court. Tnis one is as to the defini-
tion of what 138 t¢ be gought.

THE CHAIRMAN: My question is this: If we adopt one,
will that necassarlly inelude the other, or may we aﬁ@g%‘ﬁﬁﬁh?'

JUDEE OLARK: I should think you would adopt both op
cne or none, I don't see why the questions aré not different,
even though they relate to the same provision of the rule,

THE CHAIRMAN: Maybe we should oonsider your amendment
on 124, They are c¢losely related.

JUDGE QLARK: ALl right; I »111 disouse 1%, If you
will look at that seme rule, 35(d){1), you #»ill notice that the
firat sentence, whieh is the one we have been Ammedlately think-
ing of, speaks of "the issuance by the olerk of the dlstrict
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scury for ths distrlet in whioh the deposltion is %0 be taken

. ©f subpoenas Tor the persons named or desoribed therein,”

Then 1t goves t¢ the aaﬁpeanaé for evidence: "4 subpoena oo
manding the production of documentary evidence on the taking of
gnﬁ%@%ﬁitiEﬁ ahall not be ussd without an order of the court,"
The questlon has beoen ralsed, "The order of what soart?? There
seems Lo have been some ambigulty &8 o whether 1t was an order
of the eourt whers the dsposition 15 t¢ be used or the crder of
t&é°@$a?% where the deposition is tv be taken. I suggest that
I sheuld think i1t iz rather olear that 1% is the order of the
oourt where the deposition is to be taken.

VEAN BORGAN:  That Le the court referred to in the prew
vious senience of the same paragraph, |

THE C(HATRMAN: The court in one Jurisdietion hesn't
power to losus 2 subpoena out of nls clerk's office good in any
other dlatriet, exeept in spesial cages, and under the old sys-
tem &I am familiar with, the present statute, 1T you took &
depcsltlon 1n a distriet outslde of the dlstriet in which the
é&ﬁé wag pending, you had to apply to the olerk of the court
eltting in that distriet, not in the dlstrict where the action
was pending.

Hi, LEMANN: That is what we provide for,

THL CHAIRMAN: It doesn't explicltly gay here.

MR, LEMANN: The preceding senteonce says it.

THE ﬁﬁﬁ:ﬁﬁ&ﬁ: Yes, 1% does. How can there be eny
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doubd sbout thai?

DEAN MOEGAN: I don't ses how anybody can make & mis-
take on that, '

JUDGE OLARK: You remember, Mr. Mitohell, the ocomment
you made. \

THE CHAIRMAN: what was 119

JUDGE CLARK: Your comment was "that the rule should
vrovide that the subpoena to compel a witness to testify at
thé'ﬁaking of the deposition or to produce doouments @agﬁtrgﬁ

bé iﬁéaeé only by the ccurt in which the deposition iz %o he

“taken®,

HE GHAIAMAN: I know, but I didn't say the rule didn't
mesn that alra&éy.
| JULGE QLAREt Ye-wlth the posoible gualification that
the eourt in which the asotion was pending might issue the
subpoena if the depeslition 4z to be taken end the subpoena
served wlthih one hundred miles of the plage of ultimate trial,
even though without the alstriot vhere the sotion 1s pending.®
‘ THE CHAIRMAN: You see, I coall attentlon %o the faot
that even though the deposition was to be taken outside the
district in which the aotlon was pending, s%ill the eowrt in
which the action was pending alght have Jurisdiotion because
the stﬁ%u%ég noy allow them to do 1t Af 1% la within a hundred
mlles of the place of trial. |
JUDGE CLABK: Exouse me.
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Mit, DODRGE: I was golng %o ask, wby should you have to

"bother the eourt with that matter, anyway?

JUDUE QLARK:  That is my further point. 7That is the
point that I really wint o bring up. Why sﬁéulé w8 have an
order of dourt here? I ahall have to any éighz away that we
dlasussed thia before, but, of course, that was flve op aix
years sgo, and I should 1ike to ralse the guestlion agsin, It
géﬂ_bgéa ralued ﬁﬂ—mé several times. Judge Hineks, who is a
vary‘gagaibla peraon, gays, "uhy in the world bother both the
oourt and thae partles sbout 147" I don't gquite ses 1t myselfs.
I 2culant't explaln Just why it was necessary, when it 1s not
nesessary wp above in (a) and {(b)., That is, in the case of a
subpoena of this kind, a subpoens fop doewnen tary ovidence for
use &t a wlal, you don't requirve = court order, bhug undedr (b)
the person against wvhos the subpuena 18 &irsotsd oan get ??ét@ﬁw
tion., uhy shouldn't the same vrovision be here?

M. LEMANN: The resson historleally, I think, s thes
Mr. Wiokersham espeeislly proposed thls Limltation. You remem-
bar ho whS very mueh acnoerned ahout possible abuse of these
discovery provisions, and my reecllection is reasonably olear
that he thought that when you wsnied to pet documents, you
ought %o get an order of court in connesotion with dspoesitions
for dlsosvery. I had vocasion a few years age to geb a
sa@gégna Tor proguction of books of avoountd and quite a lot of

papers. I wen® to the Juoge, snd I got it. The other side
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moved to dquash 1% se oalling for too much. I suppose he sould

chave noved o guesh 1t Af I haed gotten a sourg erder. 850 I

don't suppose 1t makes any great praotlasl 4ifference. That
wag the ldea $that wes behind the origilnal provision, that wag
put in with malies afaﬁg%ﬁ&ag&t. 3

SENATCR PEPPER; Ien't there something in thie, Mr.
Chalrman? If you look at {f) under 4%, you obgerve that fall-
ure without sdequate exsuse to obay a swbpoena is ﬁaeméﬁ 0 e
eaaiémgt of the court from which the subpoens lasued., That is
the court in the jJurlsdiction where the depvel tion isrtm be
taken, If thers 1 s possibility that you may have to RER T o
line & witnese, isn't 1t rather luportant that something shall
bove bsen done by that court in the way of auﬂhq?;zingrth@
lsguanoe of the subpoena Lf, in case of dischadience, you have
to come baok to him 0 punieh ths witneasz for eontempt? 1%
ssend 1o me that (£) indinstes pretty clearly that thers ire no
oaosslon for amending (1), beosuse that makesg it §$rf®§tly ol sar
tﬁat the order of the ¢curt theve referred to must be the order
of the same ocurt whieh hes Jurisdlcetion fo punish for sontempt,
1f there 15 dlachedlence. - |

JULGE OLARK: I think, Senator Pepper, that you are
ocrrest ag to thiscpoint on the court. I atill gquery why eny
nacensity s found am %0 one type of subpoena only. You will
netice that under the subnoena for depcaition without dooument-

ary evidenee, Lhere is po such requirement, =né there isg no
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sush requirement for dooumeniary evidence to produee at the

» trial. I think 4% les not only gomething of a nulsanog %o

psrties and courta, but you have to be right on your toes in
reading the rule to pget the dlfference. Actually, I take 1%
that &8 subuvoena gﬁat for tastifyimg and & subpoens for testify-
ing vith dosumentary aviéénag are nretty elose, In the trial
I think you are going to ask for them and get them iné&@cr;éin=
=tely. Here we sre making a sharp distinction hetwesn them,
wﬁiéh I re-1ly don't see the necesslity for,

| GENATOR PEPPER: I wae just envisagling & oase in whdeh,
wlthout going to the court in the Jurlsdlotion where the
depositlon 1p to be taken, a subpoena is Obtalned from the
clerk and served, ocommanding the produsction of 2 lot of doou-
mentary avldence, and if the person $0 whom the snbﬁaﬁﬁa la
addressed doesntt produce, the ggrsﬁn 1assuing the subpoena then
poen before the court (whe hesn't heard of the thing st all,
ga@sn‘t know o thing about 14) andg triesg to put the witneas in
sentempt, The scurt la a 1ittle lrritated and says, "why, 1
never would have authorized the issuance of a subpoena for sll
this stuff, a carload of decuments., I am not golng to beld him

in contempt." It neems t0 ms 1t lg different vhere you are

“dealing with two jurisdietions, where your aat&éxs is nending

in one Jurisdiotlon, =and in the anoillary Jurizdiction you are
trying to lnvoke Judiclial authorlty to compel the attendance

of & witneas. 1t Just occourrsd to me that the fight would eome
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net over the fallure of a wlinssas 10 come to glve oral tastl-

. cRy on é@@&éi%&@ﬁ, but over the fallurs of somebody %o produce

the doouments prayed for, and that maybe 1% would shorten the
whole procesding Af you asked for the Judieial authority to
subpoensa those éeﬁumeﬁté'zﬁ the Tirst instanece., I don't press
the point, _ ,
~ THE GHAIRMAN: 1f 1% weren't done with notloe to the
other party, the Judge wouldn't know what 1% was about, He
geﬁié lasue 1t as & matter of form, I agree ﬁiﬁh the Reporter;
I think we might strike it out. My resolleotion of the thing

s that ouwr pesson for it was this: The subpoens duoes teoun,

whiech 1a oftentimes oppressive and Enr@aaéﬂablagjié for a wit-
negs to appsar at the trisl and produce the stuff. He appears
and produces 1t before a Judpe, or he somes before a Judge and
explaines the diffleulties and the Ampropriety of 1t. He has
a man right there frying the case, who can then step in the
breach and cay whether 1t 18 pight or wrong. whereas, 1 you

Just go te a olerk of & court HOD miles away and get a sg%?éeaa

duces teows to producs stuff before a notary publie, they come

in before & notary publie. The ncotary publio doesn't know any-
thing about 4% and bas ne power Lo protect enybody. That is the
thought back of 14, |
I have a very distinot resolleotion of it bevause I
think maybe I was psrtly guilty for the provision of thet kind.
My idea 1s that we strilte ocut that olause regqulring
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that subooens duces tecuwn on a2 deposltion be baoxed by a prior

‘order, and sluply have the provislon that the subposna may be

issued for the purpese by the clerk Ffor the purposss hamed and
deseribed or Tor somnanding the produotion of evidense. But
I think we ought to d¢ one more thing that 53 brought out by
my comment that he read. e say here, ag iy sbtands, that any
aubposna for a dsposition shall be lssusd "by the olerk of tﬁé
alatrlol cours for the distriet in whioh the deposition is o
by zgk%ﬂ“; That sounds all right on 1ls face, bul that moans
that @véﬁ Fhough 4t 1o within a bundred miles of the plavce of
Trisl and the oourt which ls golng to try the case has power
te lssue the subpoens, we go to the Judge in another dlatrlot,
who knows nothing sbout the ease, and have his olerk issus the
subpeens, It seems o me it ought Bo read go thal 1% will.
bring wbout this result: That the subpoena ought to be issued
by the elerk of tha District Court for the életrict in which
the deposltion ig %o be faken, unless the p&ini of taking the
deposlition 18 within & bunéred miles af the place of twilal, in
wihleh osse Lt ought W be lesued by the clerk of the eourd in
which the aotion 1s pending., That would ovring baok matters of
contempt right to the Jucge who is going to try the case in all
those situations., That is what I meant by that comment, I
don't know how you would word 4t, bub it ssems to me that 1t
cught te be perfeotly clear,

JUDGE CLARK: Let me ask you this: The negt gubdiviaion,
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(2), has & good deal on this. I don't kKnow that I have iv

“pight at hand., Dossn't the next subdivielon cover 1% prosty

mush?
THE CHAIRMAN: It hasn't anything 1o 4o with this, has
1t7 Subdivison (2}, you say? 3
JUDGE OLARK: It is how far away you can make hinm come.
DEAN MORGAN: "A nonresident of the dlstrict may be
regglreé to attend only in the oounty wherein he ls served
witﬁka su§§é@na, or within 40 miles from the place of service...”
| THE GHAIRMAN: I think that Bule (4)(1) ought to pro-
vide thet this be issued by the olerk of the District Court
in whlch the action is pending, that service oan be taken with-
in the ares in which that court's subposnas run; if not, then
by the elerk in the district vhers 1t 1s to be taken.
PROFPESSCR SUNDERLAND: I think the rule ig wrong on
that point.
A THE CHALRMAM: Yes. In other words, why go to the
clerk of a court that doean't know anything about the casew-
PROPESSOH SUNDERLAND {Interposing): You sheul@a‘ts
THE CHAIRMAN: --%t0 got a subpoena which may ba the
basis for contempt, when the very Judge in the court where the
action Lo pending has power to issue a subpoena within that
area? ,
PROFESSOR SUNDERLAND: That dﬁeﬁn’t'm&k& s@nsgg
% CHAIRMAN:; No, That is the wey 1t works, and that
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is why I amade that somment.

JURGT DOHYORTH: 1 am informed fhat the protediive
sfPfent of the last sentencs An {4)}{1) has boen nulliPled by a
lceal rule in the Jouthern Disirict of New York to the sffent
that an ordser of oocurt may be had ox @aﬁ%& and without notlae
for just this sort of dosuments.

E%,;ﬁﬁﬁéﬁa Thnt 12 the way 1t iz always dene, ian't

4%, by notles ané metiﬁa for 2  subpoena?

\ JULGE DONwORTH:  Thie was latended to invelwve dlasove-
tion of the sourt snd not an éx perte ruling.

THE QHATRMAN: ¥y sugzestion ié that you strilke oug
the last sentence in subdivision (1) of Aule 45(d) snd thon add
after the word "thersln® words to thie effect: "or demanding
the produotion ef docunentary evidence”; then fhat the Beporter
revise that provialon aporosriately éné belag 4t back $0 us 80

23 to make 1% clesnr that the olerk issuing the subpoena nay

be the sleri of the oowrt in whioh the action 1s pending, if it

is within the statutory limlt of & hundred miles, or wWhatever
it isa; and, barring that, then you go to the cloprk of the court
in the plaece where the denosltion ig o be taken. I ﬁéﬁ‘t Know
Just how to phrase $hat, but that s a detail,

MR, LODGE: Reserving the power of the ococurt to guash
or modify the subpoena,

JUDGE OLARK: That was what I wag going to sp%ék of.

If you look 2% our suggestion on page 174, you will see that we
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vrovide the proftective previéi&ns of {(h).
DEAN MORGAN: Yould that be necessary if you Just drop
out the laat sentence? Wouldn't all the provisions of pars-

graphs (a) and (b) apply to© the subpeena in (d)%

THE QHALRMAN: You don't need any nroteotive provisions.

The subposna isn't worth anything exoept as 2 baslis for oon~
teupt prosesdings, and i¥ & man doean't obey 1%, you go in to
the Judge in the court whose clerk has lssued the subpoena and
ask $o have him oompelled to testify or punished for contempt,
That aﬁ%amaﬁiaﬁlly brings &%féﬁé-thé Judpe the guestion of
%@ﬁﬁh@f.tﬁé subpeensa ls & reasonable one or aot. I had many
eases of that kind in practiosnl experience, without any pro-
tectlve rule at all. It Just antomaetionlly works that way.
You don't need any protective provision,
MH. DODGY:  why wouldn'ts that apply under (b) alse?
DEAN MORGAN: That same thing would apply te (b), o
the subposna issued under U45(a), end you have the proteotion
glven specifieally for that in (b)., I thought 1t was not
1imi tead, |
: THE OHAIRMAN: The truth ig, I think that would be
true all the way through as a prastioal matier,

. DEAN HORGAR: I should think, 1f you wented o cover

1%, Churlle, you gould say that the provisions of sﬁbg&ragragﬁs

(a) and (b} shall be apnlioable to these subposnas,
JUDGE QLARK:  dhat is what we did say on 124,
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AN MORGaN: {(a) sné (b)? |

JUDGE CLARK: We eaid, "but in suoh event will be sub-
Jeet to the protective orders set forth in subdivision (b) of
this rule.® |

DEAN MORGAN: But 4t seems to me yﬁu want the gﬁ§?£w~
elons of (a) in there so as %o make no doubt that the subpoena
can requlre the production of documentary evidence, You ases,
if_ysu strike out the second sentence snd say, "the provisions
of (a) ana (b) should be applioable®, i think that would be the
way t0 do it. |

JULGE OLARK: Yews, that is the way I have that.

YE CHAIRMAN: Have we got the effect that we want

Lo bring about olexrly stated, so we can vote on 1%, leaving

-4t o the Reperter to revise the verblage and bring 11 back to

us &t the next meeting?

MR, LEMANN: The effect is to eliminabe the requirement
of an order of eourt for the production of documentary evidence
on a taking ef a dlscovery deposition.

THE CHAIRMAN: That ie one effect. The seoond i3 to
taks ea%e ¢f the polnt I have made that you ought not to #5010
the slerk of the dlastriet in which ﬁh@ deposition will be tsken

Af the eriginal subptena of the court in which the action is
-pendlng runs in that area. The third is that the protective

provisicns, (b) or swhatever they arve, ought to be referred to

or reneved in {4). Those are the three things.




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave,

National Prass Bldg.

Cleveland

Law Stenography © Conventions © General Reporting New York

Chicago

Washington

627

HA, LEMANN: Of sourse, the fourth thing would be o

»insorporats Mr, Sunderland®s langungee-

PROFESSOR SUNDIRLAYD (Interpesing):  with refevence oo

26{v).

MR, LEMANH: w-~that the roport %giéé@§ﬁ$§ winld aover
Mr. Sunderiand's suggestion,

THE GHALRMAH:  Arp we veoady 19 vote on that?

’ HA. LEMANN: I should 1lke to ask first if there ave
many distriets where you ocan go a hundred miles and got out of
the aistirlat.

' SENATOR PEPPEA:  There are a great many in owr part of
the woerld. The Distrlet of Hew Jersey and the Southern Blgtriet

of Pennaylvanls ara Juet acvoss the Oelayure, and the Diastrict

-~ of Hew Jevasy and the Scuthern Distelst of NHew York arve Juat

aurogs the Hudson.

PROFUMGON SUNDERLAND:  Worthern Indiana La all within
a hundred miles of Ghiosgo.

THE GHAIRMAN:  In New York, you can g6 a hundred miles
over inte Bew Jepaay.

MR, LEMAREY  And get in three or four disteicta, I
gasan,

JUDGE DONURTH: I an told that a Philadslphla subposna
rung in downtown New York but not An nptown--s hundred miles.

SENATOR PEPPER: I movs the resolution sontalning the

Tewe nattors that have been speodfied, plus the language
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suggented by He, Sunderland, and that thae vhole thing be ro-

zfarraé %0 the Raporter for restatoment.

see The motlon was vegularly ssconded ...

JUBGE GLARK: Just a minute, Hr. Hoore 1s trying to
instruct me here as to the sistute, and I must say I can't et
1t fmmediately. Perhaps he had befter stats 1%,

PROFESBOR MOORE: Nr, Cheilrman, my understanding ie
théﬁ{ths statut e ﬁﬁiéh suthorizes the subposna to run oulelide
the district and compel & person te attend within a hundred
miles sppllies only to compel him to atbend court, I doubt
whether 1t applies %0 & deposition hesring.

M, HAMMOND: I was going to rajge the same point,
Here 1s the statute, but iﬁ dossn't say. 1t says “Suﬁgéenas
for Witnesses"; page 654 thaéﬁ,

THE CHAIRMAN: "Until September 9, 1928,% (I don't
know what that means) “"subpoenas for witnesses who are regquired
to attend & court of the Unlted States may runm into any other
atsiries,"

JUDGE GLARK: Read at the very end, after the date--
the last twe sentences,

THE OHAIRMAN: The end of the statute! "Provided that
in elvil cases no writ of subpoena shall issue for witnesses
out of the district in whioch the court is nélé at a greater
distance than 100 miles from the place of holding the sanme with-

cut the permisalon of the court being £irst had upon propap
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application, After September 28, subpoenas for witnesses who

‘are required to sttend a court of the Unlted States in any

distriet may run into any other distriet, proviged that in
elvll causes the witnesass 1iving out of the alsfriet in which
the court is held do not live at . a geoater dlstance than 100
miles of the plase @f'hélaigg asme "

There is another Federal statute thet provides sxprosge

1y for subposnalng witnesses %0 appesr to give Gentsitions,

That 1s provided fer,,.wﬁaﬁsyﬁrbthg statute says, maybe we could
provide for it,

JUDBGE GLARK: I think that is true.

JUDGE DOBIE:  That hnnareavmiig peovision is very la-
pertant to us, where & court site in ssven plrees snd you haven't
any divielons, For sxample, I hed a sult that was brought iﬂ‘
Danville, whers the plaintiff lived in Lynochburg, where sympathy
wag very streng for him. The reascn he brought 1t in Danville
wasg that. he had $0 get four witnesses in Winston~Saglen, and
that was the only place in the dlstrict within s hundred miles
¢f Wington-Salen,

THE CHAIRMAN: You see, the real objest of thia gstatute,
about & hundred miles, was not o much how fer the writs should
run as £o how far the witnesses shouwld travel.

DEAN MORGAN {e)}(1) talks about a subpoena golng withe
out tho district within a hundred miles.
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THE CHATRMAN: That i for heering st place of frial.
DREAN HORGAN: Hearing or trisl specifled in the

| subposna. The subpoens will tell him to some for a hesring be-

Tore & netary oublia,

o any Judge of the 3&3@@& States Court in suok district or
territory vhers a subpoenn commanding the witness therein to
bs named to appesr and teatify before salid commission....®
?hét i the perpstuation of evidence., Thers was & Federal
statute (I osn’t lay my hands on i¢) whioch provided for writs
of subpoena %0 be lssued out of the Federal Gourts to require
& man to glve & depcsition. ‘

JUGE CLARK: 1 shouwld think we oould olearly mske the
provislione of (e) apply, Lf we want to, As @ matter of fact,
a8 you vdll see from ny comment on (e), there is a little gues-
tion whether (s) doenn't amend the etatute, anyhow,

DEAN MCRGAN: Yhat is what I was thinking.

JUDGE GLARK: You think 1t dowsy

DEAN MORGAN: Yes,

JUDGE OLARK: 1 quite agree,

THE CHALRMAN: Anyway, we agrse that A7 the law pormite
1%, we ought to provide in the Bules that 1f the depoaitlion ie
to be taken within an ares where worits of subposna of the court
in whioch the setion 1s pending run, that elerk ought to issue
the wrlt. '
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DEAN MORGAH: That le a fundanmental -prinelple.

THE CHAIRMAN: Beyond that, then the ¢lerk of the
court where the deposition is teken, We will gaés the resolu-
tion with the understandlng that the Reporter will sheck that
up and iron i1t ocut and come back here with a provision, 41l
in faver of the resoclution say "aye'; opposed, "ne.% It is
carried. ,

JUDGE OLARK: If I may, I shall bring up this 1ittle
auestion on (e). ' |

IHE GHAIRMAN: That is subaivision (e) of Bule 459

JUDGE OLARK: That is 11, and section {1). In owr
notes we have sald that the substanoe of this statute (whieh is
24 u. 8.0, 8654) is ﬂanﬁina@usﬁ Astually, the wording here
makes in one respect a modifieation whieh, in the case where it
applies, might be important. I suppose our note may be a bit
misleading, because we don't in this aspeet substantially
gontinue the statute. That is, we vary 1t. That one ocase is
that the statute makes the important distsnoe, the distance
& hundred miles from the plade of living, and we have made it
a'hﬁnéred mlles from the place of trial to the place of service.
To take the instance we put here, "Thus iV has been argued that
under the statute & witness living in Washington, D. €., could

. not be served with a subpoena in New Haven, Connectlout, where

the subposna was issued by the Southern District of New York,"

They oatoh him in Uonnectiout within 75 miles of the place of



1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, In_c.
Law Stenography ® Conventions @ Geners! Reporting

540 No. Michigan Ave,
Chicago

National Press Bldg.
Washingion

702

triai; his resldence 1s in Washington, which is more than a

- hundred miles away. Under our rule that serviee, I Eégé 1%, is
clearly good; that is under the tﬁrﬁs of our rule; under the
statuse, preobably not. ,

THE CHAIRMAN:  What you mean i:é tﬁét yourtnots is
wrong.  You don't mean any smendment te the rule.

JUDGE OLARK: I should think not.

KR, LEMANN: Suppose this faila& lives in Washington
aa& fung up to New Haven for a day, and you serve hinm with &
subpoena o glve his deposition in New York. If he hadn't run
up to New Haven for a day, you couldn't have made him gé e Neyw
York. | _ |

THE CHAIRMAN: Suéé;viséaan (d) says that "4 nonresident
of the distriot" (that 1s the fellow you ave speaking of) "may
be required to atséaa only in the county wherein he igs gerved
with a subpoena, or within %0 miles from the place of gervics.,,"

JUDGE CLARK: fThat iz = subpoena for a deposition.

THE CHAIRMAN: Oh, wves.

JUDGE DOBIE:  Subpoena for a non-Jury hearing, I aupe
pose.

MR, LEMANN: I think thst applies even %o 30. I should
#1980 like o ask 17 I could be gerved with a subpoens t@éﬁy to
testlfy in the Distriet of Columbla next weelk,

DEAN MORGAN: Why not?

JUDGE CLARK: In & oriminal matter.
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M. LEMANN: Could I be requived o stay here next

.week? I have nad that guestion put to me recently. Do you

know the answer?

JUDGE GLAAK: Under rule {(e), I guess you oould be in
8 alvil case.

THE Gﬁéi&ﬁﬁﬁs Yo are net within a hundred miles, ave
wa, of the Distriot?

JULDGE OLARK:  Of the Pletriont of Uolumbla,

MR, LIMARNN: We are right in the Distrlot,

THE CHAIRMAN: I was thinking of our belng in Hew York.

M, LEMANN: I am here, mnd Af I anm merved with a
aubpoena to appear and testify next week, &o I have to atay
here until next weak? |

THE CHAIRMAN: That has always been 86,

MA, LEMANN: SHuppose I am served with a subpoena ¢
btestify next aonth.

UJEE%@ DOBIE: You can go and come back, ¥You don't
have to atay here. You can go home and oome back.

WA, LEMANN: I have jJust had that question up. I
dian't ocheok it myself, Eu% my asudooiate counsel who advised me,
cheokad 1t and sald we ocouldn't deo i%g I have a witneas who
lives in Plorlds and oomes over to New Orlesns on business
visits every now snd then., I am golng to try the sase ln Hey
Orlesns In July. I sald to my nssodelate, "We will serve this

follow with & aubpoena on one of hils vislits here so he will have
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to come Dok, and we won't have to go to Florida and ex-mine

“hidm, ¥

LUBAN HMOHGAN: He 18 under privilege.

MR, LIHAHNE: He 1s on hle own business. My asscolabe
sounsel slted ms a aag§~tha% said you aguléﬁ*t do 1%, that the
Tellow dldntt have to dome back, that you couldn't make him do
that .

| BENATOR PEPPER:  You would have to tender hlam with
irotel ﬁ@ﬁﬁmﬂéﬁﬁﬁiﬁaﬁs g0, unless he is %e sleap in the nollice
station in tﬁ@ mesntine. ,

314 éﬁ HORGAN: Practleslly all the cases say there is
ne privilege: An states a@&r%s in aogase of that kind.

MR, LEMANN: I oan serve hlm today with & subpoena to
nome baeck in Jaly, ~si He will have o vore back in July and
testify. That 18 a 1ittle tough on him. |

UEAN HORGAN! It may be tough on him, but that is the
question you ares talking sbout., It Lo & guesticn of power,

A, LEHANN: I have been olted at least one ¢azae un
the subjest that sald you eouldn't do 4%, We deoided we would
g0 to Morids sndg do . I am'gaiag %0 wire home that we don's
have %o go %o Flerida., That is fine. We will cateh him in
Bew Orleana several times between now and July. He will have
to oome back to us; we won't have t¢ go to him.

TEAN ﬁ@ﬁ@éﬂ: Unless you have a peouliar gtatuile.

MA. LEMANN: Thig 13 a sait-in-?@égr&l Gourt.
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DEAR MORGAN: Tﬁ@re iz no privilegs there as far as
I know, unless you pome in on Judleisl business,
E HAENATOR PEPPFRY  HMr. Chalrmen, gﬁaﬁ are we on &t the
moment? |

JUNGE CLARK: We sre on the meaning of & rule we wrote
in 19%6 or so,

DEAN RORGAN: Ve don't know what we mean yet, 8o I
think the Reporter had better olesr 1t up. |

| JUDUE OLARK: I vremember that in a oase whers I wrote

the deelslon, I asked what 1t meant. (Leughier)

JUDGE DOBIN: D44 you answer yourself?

SEHATOR PEFPER: wWhioh rule is 147

DEAN MURGAN: He oan't remsmber what answer he gave.

JUBGE CLARK: I can’t, as a matter of faot. I think I
duecked 1%, as usual, Here is what I sald in that application
of Tracy that was olted. This was s oase trying to subpoena
the union leader, Dan W. Traoy, sand bring him up to New York,
I think they eaught hiwm in New York. As I remember 1t now,
he wae ﬁ%ﬁeﬁﬁiﬁg & big banquet and they served him in New York
o appear in NHew York; bis yégiéenaa wag in Washington. He
fought 1% on the ground that his residence was in Washington.

I sald, "Purthermore, altﬁangh it was not dlseoussed
below, there may be a gﬁ@sﬁieﬁ of law whather én attendsnce
before a mester in New York (ity oan be aﬁmgalléé of & witness

resident in Weshington, D, ¢., snd served while only temporarily
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in Nesr ¥ork at a pubdllc meeting scme days prior toe the day

C&ttendanee is commanded.! That is Honte's very osse. "This

would coneern the meaniag of the word ‘live’ in 26 U.8.8. 26
1imiting the tostimony of non-residents o those whoe 0 not live
at & greoater dlstsnce than 100 miles of the nlace where cours
is held, as well as the question whether Aule U5{e) of the new
Federsl Rules chanpe this sfatute.?

a THE GHAIRMAN: T tell you, s% the rate we are going
now, we w1l finish Priday night sbout elaven o'oloek. Tris
matter of a fellow being on & Lemporary round and making him
gtay in the area or zo back home and pay his own travelling
s¥penses baok is a new problem. I guggas%'ihat 1t be referred
to the Reporter, He can look up the prior statutes in the
Federal law and ocome back here with s an@g&émeﬁﬁal report at
our next meeting., If he thinka &t ocught to be deotored with
an arcer Lo prevent an injustlioe, he can submlt a propossl,

I don't think we are preparsd to settle 1%, because we don't
Enow what the law la, what the o0ld statutes were, or anything,
PROFESBOR BUNDERLAND: I make that motion,.

THE CHAIRMAN: fThat 1t be referrsd to the Renorter
for a supylemental revort.

BINATOR PEPPRIl: decond,

(THE UBAIRMAN: If there iz no objeotion, it is 80
ordered,

JUDGE ORARK: I think that ocovers it under thas.
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THE UHAIAMANT We will pass now t0 Hule 46, Thers is

»ne harm in that, ls there?

JUDUB OLARK: Rule 46, we say, is working presty well,
w8 think, &ﬁé therafore we have no suggestlon, but we do quote
Dean ¥igmore mo you will sae what he has té'sﬁy. He saysa,
Thiae Ldentification of ths gurggaeﬁ of the two axoedlonty ie
a fundemental erver', that we haven't understood what we were
delng, wnd se on,

© DNAN HORGAN: I Shink ve knew what we ware doing, all
right, im:ﬁhaﬁ partieul ar gase.

JILGE DOBIR: I move we pass 1.

THE CHAIRMAN: With no objJestion, we will go on to 47,

JUDGEE CGLARK: I don't think there is anything thers,
There are several of these rules that i think e oan pass
rather ragiﬁly; |

THE GHATRMAN: Aule 48,

JUDGE OLARE: dame,

THE CHAIRMAN: We pass to 49,

JUDGE (LARK: I think there is nothing in 49 that I
know of,

THE CHAIRMAN: Rule 50.

JUDBE OLARK: In 50 there are several suggestions of
one klnd or another, Rule 50, of cowrsze, is & rather important
rule ordginally, and we have made some suggestions of eaaaiéeéw

able im§6?ﬁ&ﬁ@e.‘Fi§ﬁ§, perhaps the most important suggestion
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we make lae ln Oomment IXI.

THE CHAIRMAN: what seotlon dees thia relate tov?

JUDGE QLARK: I want %o zo back and take them in order,
se Let's start in with 50(s).

DILAN ﬁﬁ%géxs Do you think there is any gqueation about
the powep @frthg oourt to dlsmies without prejudiece even when
the motion is Tor a dlrected werdiot? I should fuppose there
is no gueation he oould do it Af he wanted to. Certsinly i%
hee been done on me gaveral tines,

| JURGE DONWORTH: That really drawe the dilstinction
between finzl Judgsent and a nonsuis,

DEAN MORGAH: That is »ight, or the court doesn't
want B0 preclude the men, He may be able to 111 this later,
slthouzh he dosen't now sey that he will be able to do 1%, I
should take 1t the scurt had the Ainherant power o do that. I
don't think we napd $o say so. ,

| JULEE OLARK: The question, of couwrse, L8 whether
thers la any doubt about the ?alé* ?rﬂf@éser Athklnaon, the
draftasman of the Missourl rules, sent in the suggestion, and 3
Mr, HMoure, z-gugss {was 41t you), has Included in his book that
there is a differsnce betwaen the two rules. Have you?

PAOFRSHOR HOORE: lﬁa, I wouldn't think seo.

JUDGE OLARK: You don't? It 19 a guestion, I puess
76 a1l ageee what the Law ought to be. It 1s whether the Law

or the rule is that way. I any ochange were made, 1t would Dbe
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to add at the end of this sestiond pon motion for o divsoted

»verdlet by & party opposing & olain, the gourt, whather a0

regqueated or not, may dismiss the elelm without prajudics 1P
Justice so r@qairéa,ﬂ

THE OHATAMAN :,: Unéder the exlsting ’i&@, Af the fellow
sa4ys he thinks the motion for a directed verdict will go
agalnat him, he ean ask the eowrt, undsr Rule 31, to dismisas
without prefudioe, and 1t is in the diceretion of the court %o
a6 1%,

| JUDGE BONWCRTH: It ought to be.

THE CHAIRMAN: Are there any gases in whioh 1t hag
bean declded that he san't?

PROFESSOR MOCAE: Ho,

JUDGE OLARK: Me. Moors says "No.*

THE CHAIRMAN; Under the old aystem, I have frequently
aotually been 1n oases where the defendant makes & motion for
dlreoted verdiets; thy plaintlff asess matters are golng agalnst
him, and he says, "Hold on, Your Honor." EHven though the Judge
has sald, "I think I shall have to direot a verdiet," he speaks

up and says, "I should llike you to grant leave, then, %o dise-

mias without prejudice under Rule M* (or whatever the rule

then was) "because I am caught unawares on the effect of one,
and I ought 0 be a rlght to retrial." I have never known any
d1ffievl ty about that. |

JUDGE DOBIR: 1 should think he would have that power




1370 Ontario Street

The MASTER REPORTING CGOMPANY, Inc. 51 Madison Ave.

840 Ne. Mieﬁigaa Ave.

Nationa! Press Bldg,

Cleyetand

Law Stenography ¢ Conventions ® General Reperiing New York

Chicago

Washingion

710

under ¥, but 1f there is a2ny obsourdty--

THE CHATRMAN €Iﬁ%§?§éﬁiag): There belng no declsalons
holding that he hasa't, 1% is a matter of dlsoretion whether
he w111 op not., The judge can sven suggest it himselfl, 1P he .
wants t0; he cen invite the man o move for aismissal without
prejudice, If Justice reguirss, the jJudpge ocught to eall his
sttention $0 hie r&gﬁﬁ te do that, and he would be unfalr %0
hig ollent 1f he didn't get that right. 4 good Judge would do
16,

JUDHE CLARK: Would you think 1t desirable and would
this be the kind of case where we would make & note and say
that thle has been suggested, tnt we rectmuend no change because
we think 1t 1z inoluded?

THE CHAIRMAN: Exsofly.

DEAN MORGAN: That 1s it.

THE CHAIRMAN: That is just exaotly what I think our
Rules ought to do, because a lot of good, honest people have
made these suggestions.

DEAN MORGAN: Swrely.

THE GHAIRMAN: We should not Just pass them over,

JULGE DOBIE: I move 1t be left as 4% is.

THE CGHAIRMAN: OFf course, I don't think you have in
your notes to explain our action as againet every 1little
ploayunish suggestion thst has been made, but where thers is

some aubstance o0 1%, let us say we aoncluded not to acoept
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that suggeation and amend 50 becanse it is perfectly plaln under

4% that the plalntiff has a right to Jump in and ask permission

to d6 that op aven for the sourt to suggest 1t.  That will
gatiafly the fellow whic made the objestion, and 1% will educsate
the bar. If thers is no cbjectlon, we will not eonsider that
amondment. Is there aaything else in 50{(a)?

JUDGE DONWCATH: Mr. Reporter, in that nove you are
golng to éﬁd, you have in mind, the express provision in W1{b),
?@aéiﬁgf “"nless the oourt in its order for éismisﬂai_ﬂﬁﬁgrw
wise specifies"® You have that in mind?

JUDGE OLARK: Yes,

- JUBGE DORWCRTH: I ¢hink that 1s right.

JUDGE OLABK: It would hg with prejudice unless ¢teps
are mnds by the court to make it wilthout, |
| Comment IT ie 88111 on that same 50(a), ang Wigsorse
says that we have three dqifferent thinge here and ocught
separately te nusber them, that each 1s a differsnt thing. In
one sends he 1a right. I think they sre three different things,
but I don't know %ﬁ@tﬁér that necessarlily aeans that we have to
subdivide then. .

JUDGE DOBIW: I don't think that ie vital.

THE OHAZRMAN: HNo. Ve wAll pses on, then, io 50(b),
18 17 |

JUDGE CLARK: Yes, subddivision {b).

MR, LEMANN: 50{(a).
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THE OHAIRMAN: e have Just finlished 50(a).

MA, LUMANN: Haven't you snother on 50(a) on page 17317

JUDGE OfLARK: ‘Yes; Hpr, Lomzan is corpeed. It deals
with what happens under (b), but we supgest an addition o (a)
to bring (b) into effect, The situation is thle; Under the
prasent werding of the rule, subdivieion (b) (that ia the
reservation of deelsion and @93&&@@?1&@'&£ after the verdiot

has been brought in) doen not come into play unless a motlon

for directsd verdict 1s made at the olose of all the svidense..

‘It has been sald that Rule 50 dees net do away with the heces-

81ty for a motion for dirseted verdlet in ordsp to raise a
question of the sufflclency of the svidence, but emphasizes
that necensity, and a moetion for Judgment aatwithgtaﬁéing the
vardict nay be entertalned only 1f & motion for directed ver-
dlot has Deen made. A motlon for Judgment notwithstanding the
verdlies, atanding slone, does not present the guestion of the
sufficieney of evidengse for the friasl Judge, and obviously not
for the mppellate court. Normally, the careful practitioner
will make e preper notion for direeted ?ﬁfﬁi@ﬁ, but occasion-
ally tils will be overlooked, es ls demonsirated in the 3&%@&
gné Aetna Casuality éagegt abhove,

We beliove that the interests of expeditious 1itlga-
ticn warrant the elimiastion ¢f this rather techniocsl require-
ment. This could be done by altering what is now the lsst

sentence of Rule 50{a) to readt
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"4t the ¢loge of 211 the evidence, sach pariy shall be

- deensd 0 have made & motlon for o directed verdict on the

gpound that he iz entitled o Judgment s a mettsr of law, If
& motion for a directed verdict is made 2t any other Hine or on
any ¢ther grounds, the spseifile grounds therefor shall be
atated.”

In one way you oould define what mlght be accomplished
by this as expanding the socepe of the ?&gitisg Tor Judgment not-
yiﬁﬁéganéigg tﬂé verdiet, MNovw yow motion for Judgment not-
withstanding the verdloet has %o rely on & proevious jwigment
for & direoted verdiot, )

¥R, LEMANN: Acoording to these deocislens.

THE CHAIRMAN: why net? What do you do by this thing
axaent 0 say a9 we now have it that Lf you move for sn in-
giruoted verdiot, you have to state the gpeeific grounds for
18?7 How your smendment says that you are desmed to have made
the motlon, elthough you haven't made 4%, and you don't have o
atate any ground for 1t,

MR, POBGE:  You san appesl from the jJjudge's deelsion
i thoutd év&y heving oslled the point to his attention,

JUDOE OLARK: It geemed to us that on the whole the
way this 1s now golng prectliesally, 1t leaves & littie trap for
the Toulish prastitioner. '

THE GHAIRMAN: I Just don't understend what you are
wying to do. As I re2ad your amendment, it seys, At the ¢loae
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of all the evidenoe, esach party shall e deemed to have made &
motion for & dlrected verdiet.,..! |

JUDGE HOBIE:  Ho that he makaa the wetlon latsr with-
out having done 14,

PROFESSOR CHERRY: This 13 piling one "deemed" on
another, Wa have slresdy desmed that the judge has ressrved.
Now wo deem that he msde what we dasm he reserved, even though
he didn't hear 1%,

: M, LEMANN: You gon't deem he has reserved unless you
have made the motion for dirested verdiet. Thoen you §§®§,>§&i%
18 %o cover the ense where sounsel, &ﬁ‘éﬁﬁltﬁméﬁgg insdvertently
falls %o move for directed verdiet. Then the Jury ccmes in and
brings a verdlet agsinset him., Then he Qﬁﬁﬁé o make & motion
to set aslde the verdiot and give him Judgment anyhow, He wints
te make the same m@tz@n‘that he might have made for & ailrecbed
verdict. 7The courts have held he san't do 1t after ths Juvy
hag oome in., I suppose the argunent is that he ought o be
#zble %6 do &t at any stage of the prooseeding, in effent, Just
&8 he can make & motion for arvested Judgment. If he oones
in at sny time while the cese is in the Distriod Ucurt, he
ﬁhﬁ&iﬁ“ﬁ% ggrmitﬁaé to pé&aegt §$ the trial Judge the question
of vhether 211 %ﬁe svidence 1ln the ocaas 2 enough to SUPHOP L

& Jury verdiot. lﬁﬁﬁﬁ happened An theae oases the Ronorfer

~©1ltes 1s that the fellow falled to do it before the Jury re-

tired, and then i1t wes too late to do it after the jury came in.
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The Renorter proposss that you let hlnm 40 4% after the Jury

.eomes in, fa that a3 fair sitatesmont?

JUDGE GLARK: Yes, that 1s a falr statement, I think,
Hay I eall your asttentlon fo & o$lll movs regent Osse, whish s
found in ny suppleseniary material on page 39, s rather intepr-
eating cape? Thet lz United Sintes v, Herrell, in the Eighth
Giroult, 1339.(24) 504, In that case the court sald: "Bince
sﬁg Government falled to move the twial court, at the sloss of
th@‘éﬁiésﬁ@a, for o directed verdlet on the ground that the
ovidenss was Lnsufficlent to sustain a verdisct for the
a;?aiié@@, and elnoe the Guvernament took no other squivalang
agtlion, it lz not ontltled ag of right to a reviey of the
question of the sufflolency of the evidense o suppevt the
Judgment. " It disousges these omeen and goss into Rule 5G
quite & Little. That ssems to be qulte & Flat otstemsnt,

"But the Government oontends that the guestion 48 one
widleh this comrt may, sad should in this vase, Geside under
the rale that 2 Faderal apnsllate sourd, in opder 0 nrevent
& manifest niscarriage of Justioce, may notlce an apparent
error not properly raised on the reeord, and with this conten-
tion we fmel constralned to sgree in the ciroumstences of this
oras,"

They disoussed 1%, and 1t endad up reversed.

THE CHALRMAN: One of the things that we insisted on

when we adopted Rule 50 was that when & man made a motion for

)
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a glrected verdlet, he state exactly what he was talking a%eu%;
L8O 2z to prevent trappling the other fellow or teking advantage
of asome technieal omission whioh could be immediately gurﬁé.i
Now you turn around, snd you don't have 0 mentlon the directed
verdict or state any grounds, In aééitiaﬁ to that, you say,
"At the olose of all the evidence, each party ehall be deemnsd
to have made & wotlon.,.." Then you say, YIf a motion for a
firscted verdiet ls maée at any other time or on any other
g?oéﬁég, the gﬁéﬂifi% grounds therefor shall be stated.® Ag
what othor time would you make a motion Tor éirgéteé verdiod
axcept at the elose of the evidenset

JUDEE CLARK: At the ¢lose of the plaintlffis ecase.

DEAN MORGAN: That 1o the vlose ef the evidenoce for
that purvese, isn't 147

Mite DODGE: That 1e any other grounds.

JULGE BOBIE: It has been done at the end of the
pPlaintiff's statemant of the ease,

THE OHALBMAN: It says in the rule that 1t san be made

at the oleose of the evidense effﬁrgé by the %@%@Qeﬁt without

having reserved the right to reopett, and so on,

MR. LEMANN: Thls is the maln argument that appeals to
me. I Just went through a palnful jury coase where I was &
withess, If you are not bying Jury oases all the time, my
abge?vgﬁian ig that you have to be on your toss %o watoeh your

Aules, even now, snd I have sone sympathy with the ides that
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the rules of the game are that sverybody have & falr whask all

zghrsaga 80 that no sdvantoge is taken. 'The motion Tor & di-

rected verdlot was made &)l right in thls case, but I sun sse,
under the pressurs %ﬁieﬁ iswysrs ere under, what ha§§&§%ﬁ,
apparently, in four of Tive cases here on a?;gal ﬁig&%yﬁaﬁﬁgn;

e asked, ¥why don't you let the fellow aome in after the Jury
verdiot and ralse s8ll the gusations he @3§1ﬁ have nade beﬁ&?a?
What 1z the harm?®

JULGE DOBIN: You have the Jury golng out to ocuasider
thelr ?é?ﬁiﬁ%e and all that, holding up the trisl, when A7
that had been brought to the Jjudge's stiention, you might have
wbviated all that, | ,

JUDGE DONWORTH: He 48 golng to lie low on a vital
point of the case ﬁh&t sould be oured like that.,

MR, LEMANN: Thst is the only thing.

JUDGE GLARK: g@t me gpeak ln answer o that, I sup-
pese “on the ground that he is entitled to Judpgment as a maiter
¢f law® may not state a1l we have in mind. That languaxe, of
eourse, ls praetioally the Judigment notwlthatanding the verdiet

ground. Yhe real ground, of course, 1f anything were %o be

done, la that the g?iéenae ls insufficlent in law to po t¢ the

Jury, That is the only ground intended here, Any other ground

would have to be sxpressly stated. That is the Qﬁ@%tiéﬁ here.
THE OHAIRMAN: That is the very kind of case whers

you cught to state your grounds.
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JURBGE GLJRE: I 44 e stated, of ocurse 1% iz atated.

.4 4% always happens that way, it is atated, I éon't see that

that is anything that o any pertlevlar worning to the Judpe.
That i always a question.

DEAT MORGANY It is proeticslly alweys argued. The
Judge asks, "wheradn 35 1% insufflcient?’ and he has to tell
him, snd se Torth, It seems to me this is Just invising motlons
ef thls kind,

| TN OHAIMMAN:  Afterthoughta,

Mt LEMANN:  The plaintiff hes oleosed snd the defendant
has elosed, and the nlalintiff moves for a direated verdlat or
the defendant moves Por & 4ireoted vﬁrﬁiatwnagﬁh@r side,

JURGE DEBI®  And uwnder our Rul@ﬁ,iéh& Jud g h&g pgiven
these Ilnstrustions sa the last thing, a0 that the nan hae a1
the notice in the worléd. Have I 1§$§§ﬁ‘&ll the lngtruoticnaid

MR, LEMANE: The suggestion is that the judge ashks,
"Well, what are these methons based on?' That la, 1T he gets
them., I% %o the Ldes that he should heve that coportunl by .

Both sides having @losed, the defendsnit explains why he thinke
the case hasn't beon proved. The plalnbiff says, "iel1l, Judge,
I overlooked that. I grant that. Let me veopen thie sape."
They then have an opportuniity o recpen the oase, I puess 1%
would be pretty hard to get from nost judgens,

DESN HORGAN: Ch, ne, You get At rlght away, as a

matter of ocuras,
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HE, DUDEE: You mean after the Jury has some out?
EAN HORGAH: Bafeoraz you zend them out,
Hi. LEMARY: Just on & small pelnt,
PAOFEGS(R CHERRY: I7 thers 1s any chance that he can
nake 1t good, he gots 1%,

THE GHAIRMAN: Thers i another thing aboui 1%, e
have Just been tslking sbout a osse whers the plaintiff siipped
en his proof of something, and ggﬁabﬁﬁy makes 8 motion for
aﬁtiﬂggra@teﬁ verdiet and zﬁa'?ellgw goen 1% 48 pgoling agninst
him snd saves his baoon and justics by Jumping up and saying,
"vhy, Your Honor, maybe there i¢ a shortage of proof hsvre thal
I onn't pupply, but instead of having a divested verdies, I
want 1t dismlesed wlthout prejudlee.” What ls the use of all
that i you are golng te heve a motion for instructed e%réi&%;
I amsume, made withous pointing cut any defect, and then the
fellow loses his right to save himself that way? Then when
the motlon for a jJudigment notwAthatanding the verdict cemes in,
he 1a gone. The only way the court oan save him there is by
an order for a new trial, whieckh he might not be willing to do,

JUDGE CLARK: He oan still move to dismise without
prejudiee, 1P the Judge wants $¢ let hin.

THE QHAIRMAN:  After vepdlot?

JUDGE GLARK: Yes.

JUDOR DONWORTH: That would be unusual after verdlist,
very unusasl,
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THYE GHAIRMAN: I juese we all know what the amendment
ia. Are we ready to vobte on it% Is there more than one aase,
Charile, in whioh » question of that kind came up in eours?

JUDGY OLARK: Yes, I think that we have about four
oazen, as I havé 1t in ming. |

THE GHATRMAN: Did they all hold that the appellate
couwrt had & right to? |

JUDGE OLARK: I think most of them held that the
apoéllate court didn't have & right, In ﬁn&t@d States v.
Harrell the couwrt sald there was manifest lnluastice agalnat the
Government and went shead notwlthetanding the rule. I think
the other three went ﬁhs‘ﬁth@r4§ayx

DEAN MOLGAN: You fee, thils 1a Just an juvitation not
to @e anything until you get the record and finﬁ out vhether
you have a hole in £t; that is all 1% fmounts to. That is what
the Government 4id in this ¢ase, undoubtedly. They mot the
record for some other purpose and then foung ﬁhia hole in 1%,

THE CGHAIRMAN: Plalntirra? lawyesrs will roar at thia,
They don't like é;raated verdlots, anyway, and now you @&t@h
thie thing up 30 thet ¥ou have a motlon like that on you andg
you don't know 1t, sng you den't know what the g?guaég for it
are untll after the ease is all over.

Mil. LEMANN: I think 1% rarvely happens. I am ga@«.
prised that it haa§@as thia often. The lawyers overlook it.
Invarlably in this sysaten plaintiffs move for ﬁir@ctgél$@yé&eﬁaﬁ
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don't they?
Hit, DODEE: It is their elementary duty.

MA. LEMANN: I% is like washing your face when you got

oup in the morning.

THE CHAIRMAN: I think the Government ought to hire
lawyers who know snough to move for a éir@eﬁgé verdict., They
never would have saved & private client's case by any such de-
clolon as that,

h The questien is on the adoption of this addendun to
Rule 5&(%) on page 131 of the Reporter's report, All in favep
of the sddltlon say "aye"; opposed, "ne." It seems to bas losi,

JUDGE QLARK: The next polnt 18 still on (b), =nd 1%
in &éw the practlce that we have set up in (b) would work with
one or two developments., It 1ls a matter that has ocaused sone
trouble,

THE OHAIRMAN: Tnis is on 50(b)?

JUDGE CLARK: Yes, on the reservation of motion., Nay
the appellate court zot under (b) when, after the verdiot,
counsel has not renewed hig moticn or has not maég a motlon
for a Juigment notwithstanding the verdiot. Judge Learned Hand
and others have get out a practice which in effeat is to von-
sider that the fallure of the Judge to vacate the verdiet and
Judgment is in effect a denial.

THE CHAIRMAN: Are you stating in another way that the

question is whether, in order to have an upper acurt entertain
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an applleation to set aside the verdlet and to grant Judgaent
notvithstanding the verdict, you must in the lLower gourt have
made o motion Tor Judgment notwd thetanding the verdiet? Is
that wvhat you are talking abouwy ;

JUDGE OLARK: You must have renowed your olaim afiepr
the werdiat,

THE CHAIRMAR: By o motien fop Juiznent aetwl tha tand-

-,;ﬁgg I am fi?miy sonvinced that 1t was our intentlon to requive

- that the motion be made. The rule mey not be eertein enougn,

E%@&a%% 1% saye he nay move to have the verdict set aslde,

Wi, LEMARE: fThe Fourth Cireult decided 1t 15 not
Bosessaxy. Personslly, I don't gee why you should have to égk@
it ¢ver agaiﬁ. I vnderstand Judge Dobie doesn' g,

JUDGE DOBIT: I wrote the epinion in that ease and
Tollowed Judpe Hend in the other,

THE CHAIYMAN: It has been cleared up, has 1ty

M. LEMANN: Four times,

JUUGE DOBIE: It has not baen mmm. hach time they
held there W8 not enough evidence, In the 3&111&&3‘@@@@ they
held there wse very cleer evidence that the man wad totally
disabled vhen, after the time he claimed, for thres Jearg he

8ot a large salary as an automobile 2gent, golng all over North

Carolina--but we won't go into that,

THE CHAIRMAN: ‘Then they haven't settled the question,
JUDGE LOBIN: In sooh eage they dedged 1t, saying theve
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g&gﬁf@,ﬁﬁaﬁg& evidense. There is always envugh evidencs in the
Gage of a dlsabled veteran,

HA. LEHANN: Jud ge Doble, lsn't 1t Pair to say that
in ench case ﬁ&ﬁy aggummed that the gﬂzﬁt sould be presented
without having renewed the metion in offeot for dlreoted ver-
Ci0t?  Them, when they get o senoldering, they sala, fyell,

there 1s no greund to set aslde the verdict on the facts of

_the partiowlar cage,®

SULGE DOBI¥:  In most pasen, as I Pém@m§a? 1%, they
aaid, *We won' € 20 Inte 4t beosuse thers iaﬂ*t enough svidence
for the Jury.?

‘ THE CHAZRMAN: They sald, "It Lan't necasasary to aaéw
slder the polnt, because even 4 you had made the i notion, thers
ianty enowgh evidense." I think w8 DUEht 1o olaap it uy one
way or the other,

HE, DODG%: X hadn't sappesed that w mesnt to Faunire
it. Ve say that the gefendant may, but la many osses the B
fendant would be perfastly satisfied, alfter g lengthy argument
on his eriginsl motion, that he @ﬁ&l&n t persusde that Judge
to ohange hig view ang would a8y, "I will tell my rizhts on the
appeal " and ley l&~g$, If there is any doubt sbout his
ability to de thas, I think aﬁrsugh% o clear 1t up,

JUDGE OLARK: You w1l fee suggestions on page 133,
Thers 18 a quotation from Judge Hand in the Gonway oase sent in
by & gentleman., we Took the genersl sugeestlon shd put in o
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peeommendation at the end of Aule 50{p}. Then we dropped &
footnots for a movre lengthy one, I should think the shortes
one did 1%,

DEAN MOAGAN: What is the use of having & lO-day 1imdl s
¢n the motliea?

MR, DODGR: That s Juige Learned Hoad's statement.
Judge Hand's stalement was & very genaible ona,

Wi, LEMANN: T thought Lt dispossd of 1%,

% JUDGE DORIE:  We debated 1t at great lﬁngﬁh in the
Pourth Cireuit, and a1l of us sgreed on it--3doper, Parker, and
myaelf. I wrote the epinlon in the Halliday oase. One ihing
I said was that if we are wrong, for God's sake, let's uet who
Supreme Coury to deslde. I sald, "3 am satisfied in §ﬁ&g aans
there sertalnly fsn't éﬁ@ﬁg@ avidence that that fellow was
Alunbled.® I am s3ill satisfied of that, the Supreme Gowry
to the contrary notwlthatanding. I you know snytblag adoul
dlaabled ?@zaﬁaas‘ sages, you Enow that one~-half sointilla is
snough--nors than enough.

JUnGE OLARK: You are not suggesting that the Bupreme
Court may have somnltted an errop? |

JUDGE DOBIE: HNe, no; nothing of thet kind. ‘

JUDGE GLARK:  The Supreme Oourt, as I undevstand, has
granted certiorari four tiwss to bring up this matter. Heok
time they have said, "We 4o not reach 3t beosuse 1% should

have méne to the Jury anyhow.®
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DEAR MCAGaN: I think 4% must be olesred up, but you

Chave to teake this 10-dsy limit out of here, haven't you, if

you don't have to meke 137 What is the use of the 10-day 1imit
1T you go right up without a notion? u

THS CHATRMAN: You see, the lnoonsistency of that
treatment s that our whols rule says, by lts sxpress £@§ﬁ$;
it reserves the guestion., The ocurt's actlon in denying the
motion %o direet le equivalent to saying, "I den't rule on ié
a8t ézz, I reserve declsalon on 41%." Now I make the poilnt thas
1f you don't make your moticn for Judgment notwl the tanding the
verdiot, ycu haven't any arror on the appeal bescause the oourt
hag reserved decislon on the point and nover haa been forced
to make one. The whole bhakls of thds rule is that thg Bourg.
is deemed to have reserved deslelon and mede none. How osn
you raverse him éa appeal?

MR. LEMANN: When he enters Judgment on the verdlet,
isn't he in effect then denying the motlon for direoted verdiet?

THE CHAIRMAN: The Judgment ls entered by the olerk 10
days before thls motion is made. It goes in automstlcslly.
The Judgment le¢ entered right away, and the verdist is in, The
couwrt himeelf doesn't male any rullng unless he 1s agked to,
He saye, "I recerve decision on At." He keeps on reserving 1t
and never dves pamg on 1t until 4t Ls put up to him in & motion,
If you don't make that motion, when you go to the Cireult Court

of Appesls, you have to show error, and the only thing you can
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ahow Lg that you made a motion to direet and the sourt said,
"1 Eﬁﬂ;t deolde 1% now; T wAll reserve 1t." How oan there be
= raverssl for error if you haven't presied the gourt by a
motion @ declde that reserved guostion?

JULGE DOBIE: The only reasocn we put that in thepe
in conneetion with that tase wes to got ercund that hidaous
loaal deelalon, |

, THE CHAIRMAN: That le why we had $0 put 1% ia that
—

JURGE DOBIE: T am in favor of olesring 1t upn now,

MR, LEMANN: vhat happened in these two oansg in the
Cireult Jcurts of Avpesl, one of then being Learned Hand's
deolalon?

JULGE OLARKY  They all followed that view.

Hi. LEMANN: what hapoened? How dld they get away
from the teehnloal dlfficultlies Mr, MAtohell has Jast sugpested?

JUNGE JLARK: They helde-

M, popeR (Interposing): The Judge reserved his da-
elalon, ) N

Jﬁ@&ﬁ DOBIN: That there was encugh @§i§enéa o 3o o
the Jury. It wes Just affirmsd.

MR, DODGE: He dirseted the verdloet,

JULGE CLARK: Judge Hand salds "It 1s not neocesasry
that he should deny the motion onee againg hia failuﬁﬁ te

vacate hls first order is enowph.!
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THE OHAIBMAN: Ths trouble iz that the Judge entirely

everlocked the fact that the rule iz drawn on the whole theory

 that the gqueztion lan't deplded; Lt iz reserved. The ruls

says that, _

MR, LEMANN:  The peint I was asking is whather the
Qourts of Appeal have évg@lgsﬁgﬁ the point that you have made.
Thet Goesn't indleste that the polnt len's good.

THE CHAIRMAR: The polnt 48 28 olain as daylight under
ﬁﬁé,tﬁ?mﬁ of the rule. I don't think they have, They have
Bluply sald, "We woin't pass on the question whether 1% is neosge
gapy to make the motion or not, because the evidence ian't good
encugh 16 go to the jJury anyway.®

Ba, LEMANE: Hand 4ian't gay that. I don't beliove
the others dild, I don't know. Hand didn't any that., He szuslg
direotly that he didn’t need $o do it over agaln. V

JUDGE DOBIE: e sald 1%, dlrectly oliing the Uonwey
v. C'Brien case.

THE OHAIRMAN: Judge Hand's oplnion s srronecus, I
think, in sesuming thet the oourt hne really made & deeleilon
on & motion to direot.

JULGE DOBIE: It reslly has, Mr. Mitehell. It reslly
has recehed s decision on 1%, and we just put this ressrvation
thing ln here, as 1 sald, é:a agoount.of the Redman case, you know.

DEAR MORGAN: Under our Rules, Mr. Mitehell, doean't

he reserve deelsion only in the case where he refuses to grant
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the notlony

PROPESSCR QHERRY:  If he dosen®l grantiit,

THE GBEATIRMAN: Yo, Yihenever a molion for o diveoted
TOrEiet ... 38 deniled or £Or any Ieascn is nob granted, the
soart 19 deamed o have submlitted the aaziaﬁ Lo the jury sub~
Jeat o a later determination of the leogal quesileons ralsed by
the motlon.™ He 1s Just saying, therelfors, a%@ii; the oomatn
law rule that the ﬁgﬁmaa gane declaslon was Juatilfled on, wms
the §?a§%iaa Of the lowsr gourt, o regerve ﬁ@éiﬁi%ﬂ, net 1o
declds the question reslly, aund to take the verdiot subjest to
& later determination s9 to whether the ovideonce was zufficient
or not,? Ve 424 that and had te 4o it that way, 50 1% is guile
zoparsnt that on the face of the ruls, 1% is corrsol $9 say
the Judge hee nade ne dsalsicn: he ass reserved i%.

PROPUSSOR SUNDTALAND: “Yhen he enters the judgment,
in effs0% he makes that gootaion,

DEAN HORGAN: He doesn't sater 1%,

THE CHAIRMAN: He ééagﬁ‘ﬁ enter 1%,

PROFESSOR BUNDERLAND: X% le his judzasnt. They have
to sppsal Trom that Judgment.

THE CHAIRMAN: Lot me ask yow thist If the sourt saya,
"I A1l reserve the gquestion for deelsion,” and the rule says
that the way you ocupht to bring up the point agailn to declde

the reassrvaed question is by notion, and ne notion is ever amade

and the court's attention s never ocalled to that and isn't asked
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to rule on 1t, Just beosuse under some other rule the clerk

*hag entered a Judgment the day afier the verdlet was nade,

that 48 no sotion of the Judge. It ¢ossn't smount 10 & de-
sision of the ressrved guestion,

PROFESS(R SUNDERLAND: He says he reserves the dascislon,
and then finally he snfers a Judgment, we will say, fer the
plalntiff, who ien't entitled to 1%. vhen he entere that Judg-
ment, the judge ls responsible for the judgment. When thal
3&%%%&@% in entered, 1t invelves the error in regard to that
case, K

| THE CHAIRMAN: Do you think there is an error by the
sourt in that, when the questlon of deeiding the ressrved point
is never brought to his attentlon and he ls never aseuued T0
agt on 1t, eapeeislly when the Bulss provide a means of bringing
1t to hia smttenticn? Would you expect the Judge of hls own
motion, without an argument for a dirested verdles, to go baek
end sorateh his head sfter the verdict is in, without the
partles saying & word to him, and meke a decision on that re-
served question?

PROFESSOR SUNDERLAND: 1If the parties don't ralse the
point, they don't get & chance to argus 1%, but the Judge mekes
the deolsion, ' |

THE CHAIRMAN: I don’t think he makes the declsion at
all.

JUDGE OLARK: Ooulé I po away from this a 11ttle?
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whatevar the ruleg nay ﬁ@&ﬂ*waﬁﬁ that 12 & 1ittle water over the
dam nowe-ion't this in the interest of expediiion, anyway? I3
ssans Lo me that whab we wore teying to do was $0 gt away frron
the Rednan oase, 4nd now we ara away frod 1%, Mow why can't
28 think of whst 1o desirable? It doss esen To me that this
15 really very deslrable. I cen't see thad there La any quese
tion of selliing this %6 the sitentlon of the Judge g anythlng,
Zfﬁg Jusge, as we Know, prastloally, has aotaed,

piAl MCRGAN: We don't know that, Charlle. In numer-
cus casss I have trisd, I have asked for dlrected verdiets and
nad the fwege to0 say, "I am gelng to deny 1t now besause I
would 1ike 1o heve the pesord befaore me on thls, When L gg":% ‘
the reaocrd before me, I shsll koow whether yougt oondention o

e

k4

nlaintiffte contention la right as %o what the evidence is,"

fie

snd ae Torth.

JUDOT QLARE: Then he does nothing more about 1t, 1%
goes o the upper sodrt then, and 1% i & olear srror and omn
easily be scrrested, Yet you have to go baock to the old Slosun
tdes thers and have o tey 1% over again., It geemg To me LE
1s just & waste of Juilelal effort,

R, LEMARN: If these declisions are wrong, the apnel-
lant is cut of luek, isn't he? He Just felled te rencw that
metdion; he har juct lost his case beozune he éiﬁn‘% rengy 8
motion that be had once made. I Wy, Qﬁ&ga is rleght (I have no

sxporience to spesk of with Jury passs), Jury lawyers 40 assune
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that onoe they have made the motion, they don't have o repeat
1%, If the interpratatlon suggested here of the Rules la ewr-
rect, thess desisions are wrong, and hat fellow la oup of
1uak 17 he dossn't sppeal, He has to appeal.

JUDGE DONWORTH: 1% seems to mo that the point is
that in the Hloodn and Redman oases, 1% was heldé that the sole
remedy of the defeated defendant wag a new trial. We made &
rule hers that AT he m%v@& within 10 éayg after the wverdliet
ﬁé‘réﬂ@ﬁ his motion, then he is not bound by the Blocwa and
ﬁ@éméﬁreases te got only & new trial, He san go right back to
the ossence of his oeiginal nmotion., The question is, arve we
right in limdting his recourss t9 this short-out nethed, 10 e
motion made within 10 éaya'éf%%r the verdiet? I seoms %o ne
that is the pelnt,

M, DODGE: 214 the Gireult Couwrt of Arpeals enter
Jucgment for the defendant in that oasse?

JULOE OLARK: That 48 what they 414, aidn't they?

PROFEEHCR MOORE: Yea,

MR, LEHANN: Page 111,

Wi, DODOE: Treating this later determinstlon as e
plying a deeision by the Distriet Court on the motion or by
the anpellate court.

JUDGE DEBIL: In the Oonway oagse they did; they entered
Juagment for the defendant, and I know we dld in the Halllday '

eass, We entered Jucgment Tor the United States. [t wes an



732

inauranss sase,
Miie DODGE: Teo the Beporter's amendment dealmed o
make 1% olear thalt 1t goes 1o the Cireult Court of Appesals

with the nower $0 make Final Judgment, 1T the omse has been

%E fully tried? |

£2 JUDGR GLARK: Thet ip the intent. It 18 to embody

) what the Olreult Gourts have done in these caaes.

gé ) MR, PODGEYT  If thers ia any doubt about the meaning of
§§ ghé’rmieg 1 ghould shink we should deo that.

JULLE OLARK:Y  As I understand 1%, gquite a little
dentiment ls expregesd here that those cases cught t¢ be cvepr-
ruled. Hy ldea was that thet was a good way %o do 1%, & short-
put. Heslly, what 1t eomes down %o, I take 4t, 1s thias:
Praotleally, you ean assign as error the fallure to direst a
verdlet--in sh&r% langusge,

VEAN MORGAN: That 1s right. Then, 1f the appellate

The MASTER REPORYING COMPANY, inc
Law Stenography ® Conventions ® Geners! Reporting

court doesn't have nower, you get a new trial., That 1s your
netion,

PROFESHCR CHERRY: Hr. Reporter, 4o you gquite do that?

540 No. Michigan Ave.
Chicago

You gpesk about the denisl of the nmotion for a directed verdict.
How cur rule invites the Judge not 16 rule on the motion at

all. Suppoze he actually reserves, as dlstinguished from being

National Press Bldg.
Washington

desmaed to reaervs, when he denles. This amendment wouldn't
take ocare of thst, would 1%
THE CHAIRMAN: No.
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PROPEGHSOR (HERRY: You are predleating all this in
this amendment on an actual rullng and dlaregardling any question
of its %eiag brought up sgaln later. Butl suppose he doves what
we have invited him to do in the rule as 1t now is, and he
gaye, "1 will do as thet rule says; I anm ﬁet going to pasy on
it «% all.” How are you going to @é&l with that altuationy

JULGE CLARK:  In the Tirst plase, Lf the wording
dan't sufflelent, that ocan be éissﬁsgaé and worked on. Thls 1s
the question of the princlple of the thing, I have no dcubt
at ali that the Judge asotially zoets on %hisi The idea that the
olerk 18 mesking the Judgment is Just absclutely unresl., I have
aat in jJury cages. I can't concelve of any Qlefk that I Enow
of taking & verdlet and entering a Judgment unless the sourg
$ayeE B8G,.

PLAH MOHGANT  What ave you talking sbout? Thet is the
way 1t slways is done--practieally always.

THE OHAIRMAN: I practiced law in the Federal Jourts
in the Herthwest for twenty-five or thivty years, and they had
a rule there or a practice of the olerk's entering Jjudiment
on the verdiet forthwith, snd the Judge didn't have a thing to
do with 1t. |

DEAN MORGAN: Rule 58 says so in so many words.

JUDGE OLARK: That is why the Judge has acsepied the
verdiot. It &s part of the proceas.

THE CHAIRMAN: what do you mean by "acsepted"? Lot's
be acourate about 1t. He doesn't do anything about 1t., The
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pule duesn’y provids that he shall.

¥R, LEMANH: In this 0588 that 1 was speaking of in
Toxas, gha% you suggest happened, Hr. gnerry. He sald, HEL &8
always ny practisce in the case of any Gﬁﬂﬁxi@gtﬁﬂ saae B0 bake
the mobioing For ai?@ﬁ%&é yepaich nade by b@th aides under ad-

visements L will teke them under cdvigement.t He took them

- _under advisement. The jury brovght in & vepdiat, I don't

think At osouvred %o elther side that they had to cume in and

renow those moetions. He then said, "I will hosr spgument siter

the jury verdiet has been prought in. T will hepr argument on
‘ﬂiﬁ veralot snd the sase.' He neard verbal spgument and had
bfiﬁfa. Then he rendered é_gmégm@gt austaining the veprdlot.
 would have supposed, knowing very 1ittle aboub
udioelal Prosedure, th=t whave & Jaég@ d1d what you suggest and
whet Bpls judge did, esneclally reserving the motions fov
alrested verdlet, that ne would then in due aourde afterwards
render & judgment, Professor Cherry.
LEAN %Gﬁ&éﬁ: You just yiguslice this thing in a0
crainapry court now. The sourt saye, "If 1 deny thiz moution, 1
have 0 raaspve,.” Do you thiink he is golng O ték@ the time
and bold the Jury there 911l the time necessary to aetermine
then whother he cught %0 gireet the verdietd Ger tainly nob.
He passesd it'as s matter of odursg, and you met your raaord
snd make your notlen for éﬁﬁéﬁéﬂt nobtwl thatanding the vardlot.

Thet has beodme a cOmIGH practiee, and thet is the only place
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he penlly ever considers i%.

THE CHAIRMAK: There is somsthing fundemental that
we ave forgeibing. If wo provide for the rules Lo work this
way, 17 you muke a motlon for a directed verdiot and 4t is
cenied, the Judge mules on it right then and thers and 1T ie
cenied. Under the Hednan omse, you oan't get the Judgment note
@ithﬁﬁéﬂdﬂﬁg’ﬁhg ?&?éiﬁ%; The only thing that the Supreme
%@g?t sald in that case and in the case thal preceded Lt was
tha%kaﬁ gomnon law there was 8 recognized practice for a Judge
1o ?sﬁgév@ deelalon; B0 take %hé vordict subjset to a iaﬁ@?
ruling on the motion to direct, and that 1T you do 1% Shat
way, bthe tial sour$ and the Gourt of Appeals hag & consititu-
tlonal right %o grant Jucgment nobtwlthsbandling the verdlet,
snd that L7 you don’t do it that way, 4% 1o a viclation of the
Constitution and a gealal of & Jury trial. That was the af-
Teot of the Redman oase, mnd they have never gone %ay&ﬁﬁ that,

e ook the HNednon case literally and provided for
reserving the point., Then we took snother atept Even though
he sald he waen't golng 80 grant 1t or deny 1%, w»¢ said that
ahall be sqgulvalent $0 holding the oase over for later dis-
posltion, reserving 1% aoccording o the ocommon law. It wasn
done that way 8o that 4% would be ccusntitutional and proper in
the Federal CGourt ¢ get a Judgment notwithstanding the verdlot,

The Heporter says that we ﬁ@ég@é the Hedman osse, so

wa oan go rlght back now to the thing the Redman onse saye




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography @ Conventions ® General Reporting Mew York

Chicago

Washington

736

aan't be done sné the earllier deolsiona say can't be done, e

care going o wipe out all thils business about reserving and

treat, as Judge Hene did ervonsously, an aetusl rullng nude be-
fore the verdiet was pendered denying 1%, and not reserve 1%,

If yvou beeak down the steuoture in this rale zhout deeming the
gusation reserved and requiring the court e rule on it after-
ward, lesving it as an undsoided guestion until after the
verdlat, you have knocoked down that mschinepy, and you ave golng
to make your rules in such shape that they 4o net ecmply with

the requirements of the Bedman oase, How oan we say that we

have dodged the Redman case up to date and then turn around

and knoek d4owm gil the machlnery in the rule that enalbles ua
in the Pederal Court %o get & Judgment notwithetanding the
verdlioes? The Duprems Uourt would bave to overrule the Hadman
aas® and gay it len't pecessary Yo rederve the guestion Tor
later declsion before thet rule would be safe, IP you think
they have done that, 211 right:; but I haven't sesn any deslision
to that effect.

M, DODSE: The real ¢bjeet of $ilg rule was Lo enable
the sppellate court 6 enter final Qﬁﬁg&éﬁﬁy

THE QHAIRMAN: That is 1%,

MR, DODGE: It was not merely for a nsw trial,

THE QHALRMAM: That ls 4%,

HMit, DELGE: Are you sure in Leasrned Hand's case they

did enter final Judgment snd not merely order & new trisl?
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DEAN MCRGAN: They sent it bacokl

PROFEEG0R MOCRE:  Thet was the mandate, siy, but the
cese went to the Suwremes Court and was reversed on the ground
that there was sufficlsat svidense to go Lo the jury.

PROFTSB0R CHEARY: The Suwpreas Court dildn't reach the
guestion.

DEAN MONGAN: It hasa't reslly been decided.

WL, LEMANN: whaet 414 the €.CG,A, deoclde? DId4 they
@?&é§ 2 nay tris)l or 414 they enter final Jadimenty

| PROPESSCOR MOCRE: The mendate was Judgment for the de-

fandant.

M. TEMANN: Thet 1s & finel Judgment.

PROPESSOR MOGRE: Hes,

i, DOHOE:  vhat you have in mind, Me. Chalrman, is
that in order %0 snve his rilghte, the pavity must procesd in
thia way.

THE QHALAMAN: Thet is the way 4t was intended, and I

think 1% 18 manifest on the face of thes rule that the machilnery

we hsve set up in complisncse with the Redman oase establishes
& reservation of the question., It seays that even though the
court says he is denying 4%, he really isn't deeciding it; he
is reserving 1%, We leave the caae ia guoh shape, whethey he
expressly says he has vaserved Lt or whether he has mersly
besn deemed to reseyve 1%, thet the Diatrioet Gourt hasn't made

a ruling on 4%, and you can't get a reversal in the Court of
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© hppeols on any slleged eprror wneh the oourt hasn't puled on 1%

Wi, DOLGER:  uhy soulén't gou 4w 1t in the manner the
Reportar has sugpested, wntoh really gosas O no Just pakes
another preswapbion that tne jutge has denlisd the svidense.
The Tivet is the prasunpllon that he has taken 1% under son-

siceration. Then you gome along and say thas you presuns he

T pas dented 1% aftep having taZon 1t under sonsideration. That

13, in effect, what he is proposlng here.
 gwr GHATRMAN: You mean 1 is the juage's jub to ST

the lawyers up and pring the polat before nim? Ia that AL

W, LEKamp: Ho. 1 think we sv® jast providing a
mesns Dy whioh we afg proteoting the lawyer, a8 far as wWe 8ahy,
shen he has ence made & netion for dlrected vevalot, He hoe
maae a mobion Tor airestad yordtet; the Judge nas dsnled 1%
That 19 what has pappensd. sfter the Judge nas dsnled 1%, the
aase hap gone L0 the Jury, and the juey has B?@ﬂghﬁ-iﬁ @
yeraiot, The lawyer aays, as MO, poage sayd many of hls
aﬁﬁgainﬁana@s\f$al, theprs 18 ne usa in bringing ghds uvp agekibe.
1 argued At fully befars the Judge, and ne refused to alreed
tha yaratot. He proosads to toke bhis appeal. “Then all of &
pudden he 1a gonfrontad g&%a‘tﬁa jaen that these naw Balsa pub
pin out of luek, that he ghould have vepeated his motion, and
the Fourth Cirould have said they don't think 80.

PHE CHAIRMAR: X think you are aghating thelr declalong

gtrongly. They haven't dgolded 1%t. 1t aidntt confront them,
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wogm oe they ssld 4% waunti ﬁé@ﬁﬁﬂ&??»

M. LIBANE: I was Just Ssking 1t froem the Reporisy.
He said they had deoided 3. |

JUDEE DLARK:  The Suprene Uourt ssid %&aﬁér,ﬁga
Jdroudt Courts have eepbalnly said the other.

HA, LEHMANN: I was taking the slatoment from whai he
sadd. From Hand's epindon, bhis Laaguagﬁ indicates %0 me Tthati
he sald that. N
CERDODGE:  Hewre lg Juige Doble's osse. D4 thsat go
to the §a§f§ﬁ@ Sowrt on eortlorard?

JULGE 20RIZ: Yes., They reversed it oo the ground
that there was snough evidence 1o go $0 the Jury.

i, DODEEY  You éntered a flnal desision in %&ét cage -
al toough they hadn' s moved,

JUDGE SOREEs  Ye @é?ﬁ&iﬁiy ddd.

JULGY GLARK: Hers 1 the original Learned Hand case,
snowing the juﬁgﬁﬁat reversed and the souplaint diasmisaed,

B, LEMAHH: If the statement by the Heporger of the
resulis resched by the Olroudt Courds is correct, we are ospr-
tainly geing %0 upgel the grefeseion, I think, 1f we say that
these vesults are wreng, 1 should imagineg from what hasg been
s2id here, The average lawyer $thinks he dossn’t have o pepest

hls thing. He has made his motion for a diraoted veriiot
he hag argusd for 4%,

JUDGE DONwERTH:  ¥e smay not have made 3t. Thls dosmn'y
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peauice BLA pe moke L.
M, LERANNG 1p thess Gapes N asa make 1%, Giints he?
SUnGE DORWORTHES ﬁ@ﬁﬁ;mﬁeﬁmgwﬁﬂm,

AR MCRGAN:  He pog bo mske a motiun ror aireeled

veralot.
iy LEvANEs X am aspuning he has made 36

JUDGE DCNWORTID AL pignt.

l M. 3 EMANY:  He has made the motion in taot, ond 1%
wap sogand, and the juage, after hearing the s gumsnt, gald,
#y aeny A%ty the sage goos TO the juey.® The 0ase goss Lo the
Jury; the Py peings in Ate yapeint, and the layyer says, 49
We. Dodge pute 1%, "I have apgued thils Pully. ‘hat 18 the use
of going baok e the judge o poargus 14 v even gal him sbou®
415 He hap made up his aind he ten't granting 14 ond has onldd
80, T oam goeing 80 agggaz,ﬁ fhen he arrives 10 the appellale
pours, snd he is polg, Mlou AU out of lusk hore, WY Doy, Lo~
aaups. you aiantt ranew that; you aian't go beek WO that Juigs.”
T ghould healtaie po reaoh that cooulLs even 4% 1 addntt have,
ap T uadepsiand 1, the Fourth Gdrould Qourld slreacy saying
the reasuld aouldn't be pranched. |

wr, Dopumy  Thewrs captainly 48 pround £o¥ the position

taken by dudge Hand and Juﬂg@fﬁ@b&g*& couprt that thasg.wa?a§, ,
reserving for future ﬁ&aigiaﬁs rofar go o future deetaion by
the sopellate court of py the Dlatries gowrt. He sald, " yhen

sueh & motion 18 denied at the oloss of the evidenoe, the Juage
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48 ceemed To have submitted Wie sotlen to the jury, subject to

a loter dsterminstion, whieh is the sgquivalent ¢f a Teservi-

e |

1N

tien. It s not neocesssry that he should deny the motion wuee

againg hie Teilure Yo vasate wis flrat order is enough. Hénge,
4%t is propexr here 1O Giumiss the ﬁ@ﬁgiﬁ&ﬂt;“ That oltes tyo
othor Oireult Coumrts of Appeals, the Third and the Highth. 1
thers 48 a oonfliot of authorliy o any doubt on thal, I think
%é'ﬂﬁﬂﬁﬁiﬁly ought not o run any risk under the Redmsn sase.

JULHE OLARK: z'gﬁaulé Like L0 add one thing nore.
tn Howerd University v. Gassell in the Gourt of the District
of Golumbis, 126 F.(24) 6, a desision written by groner, with
Willer and Rdgerton, he discusses Lt and reschos the same aon-
glusicn, Then 1t 4s veversed and pomanded with instructicna
to dismiss the complaint, aad in thet onse éa?%i@f&?i wes
denied, whether that means anythlng or ao%.

¥R, DODER:  That is what Judge Doble did. They aent
1% back 50 be dlumissed belov.

¥R, LUMANN: I think 1t is possible &0 take the visw
that wo nee@n't change it, The Fourth Cirouit gourt has de-
olded it is the proper way, and we needn't ée more, The only
suggestion to the amﬁﬁym?y s that Eha uprems Gourd g?&ﬁ%&ﬁ

writs in three of these @asss and denied 1% In %ﬁig the, In

the thres that they granted lt in, they didn't ohange the rule .

that the Gourt of Appeals had Laid down, but slmply sald that

upon the faots, the cave anould have gons to the Jury and the
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CJury's verdiet should stand, Am I right sbout that? I don't
cthink that was canating the lsgal point in any doudbt. I think

wo eould lesve 1% alone,

, DEAN MORGAH: Held on, 14 the Bupreme Gouwrt in re-
versing say thet they didn't touch the other point or mention
1t?  That leaves 1t dountful,

JULGE OLARK: Yes, they szid, "We do ﬁ&t reach that
y&gnz.ﬁ

DEA MCROAN: The Supreme Gourt of the United States
sald they weren't dsciding that.

JUDGE ULARK: Bub in the latest oase in the series they
denlad eertiorard. Thie Howard University oase is the latest
of all. |

MR, LENMANN: There they did have o peach the polnt.
All you oan ﬁ&?‘is that th%y went 10 glesp at the gwitoh if
they dsenied the 1% when they shouldn's.

DEAR MOiGAH:  Then they say it was .an impertant publie
question, J

MR, LEMANN: That would be an important question,

’tli'lﬂughg' )

§3, DODGE: Isn't the aiﬁglss& Way auﬁ of 1t to shange
the rule slightly to read in substance that in order to save
his rights, the moving perty must make the mobtion?

THE CHAIRMAN: That is what I should think, that in

order to obtaln o deelsion on the reserved question, withinm 10
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daye after the exception to the verdict, the party who moved

shall move,

¥R, LEMANN: You change the results reached by these
scuurts,

PHR CHALRMAN: Monte, that would %e $rue, snd funda-
mentally I den't think any of these oourts have teken 1nto
sesount the reascn fe? 211 this vigmsrole we have in thie rule.
It=may be that the Supreme CGourg, in denying that wlt in that
case, head made up its mind that the whole basls for the Hedman

esse was phony and that in the Federsl Courts, either the trial
ccurt or the upper Qourt oan grant Judgment notwithatanding the
verdlet even though %he sourt éldé‘t follow the comnon law
pragtice and ressrve the guesticn for 1ater deolsion. I
wouldn't say that that lan't so. Maybe they have oome t¢ the
agneluslon thﬂt all the rigmarﬂle éhﬁt the Gﬁnrﬁ went through
in the Redmsn case to allow a Federal Court to grant Judpment
notwithstanding the verdlot was all peppyceck, anyway, &nd that
1t ought to be just the way it 42 in a good meny state courta,
that even though he dcesn't reserve the question and the telal
scurt decides flatly at the trial thatl he won't direct the
veraics, you s%ill can get a directed 3uﬁg&gn% notwlths tanding
the verdlot, !

17 we are gulng te proceed oh that theory, the Redman

sase is no longer cperative in the limitations on this pight,

snd the findings of ithe Hedman oage, which are that there éﬁﬁll
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be a guestion raserved and nob deolded, 4o not apply. Then I

» think we want to raconstrust this rule ang out ocut ell thia

sbuff about vessrvation snd one thing and another, Bub 17 we
arg gﬁizl‘atiakigg te the Redmen oase as the foundatlon For s
rule that sllows the Federsl Jourt to g%ﬁﬂéréﬁﬁgﬁﬁﬁﬁ ﬁeﬁwiéhy
standling the verdlet on appesal, and a0 on, then f4§hiﬁk_§a
oupht to be @a&aﬁ&égﬁt and treat 1% a¢ a reservation anad reguire
that the District Court make & rullng on the gueation he haa
regéﬁveé ant haan't deeided. It veems to ﬁe we have 0 go one
Why oF the other, Hith all respeot t¢ these Ulrouit Courte, I
feel that they dlan't gquite appresinte why all this rignarcle
wee In here, the constitutional problem, whioh the Suprene
Gourt has never yet Saken a baok-trsll on.

JUDGE DCRIE:  Spesking for one Civeult Judpe, I knew
iy all the rimarcle was iﬁ?\bﬁﬁﬁﬁﬁﬂ I taught the Redman andg
Hloown oases thirty years in the olassroom. i

Wi, LEMANN: Purther to defend she Cirenit Courts of
Aopeel | whish are not 80 ably repressnted, thers is & note to
our rule thet says Juvt why we went 0 the rlgmevole, snd 1%
refers to the Slooum eass. So I think even a Cour$ of Aopaals
Judpge eonld know,

JULGE DONWCATH:  Me, Chairman, there 1o & msdium, of
eouras, In the Redman and Hloounm cages and alse 1n thess rate
declalons. The sugrestlon of the Heporter on page 50 goes oo

far, as the Uhalrman has 80 olearly pointed cut. The suggestion
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of éhe Reporter is that "4t the ¢lose of all the a%iﬁengag @ach
party shall e deemed to have made & motlon for directed ver-
dlet..,.." We have disocussed thal, and we knew why that is not
fair., It allows him to suppressg hls rsal ground, This ruls
sould be modified %o read sameﬁhiag'liké thig, under (b):

"Even though s party doss not @ggr@saiy.gc nove gft@f the
verdict or after the diseharge of the Jury without a verdict
rendersd, the fallure of the sourt to vacate ths denial of the
&atiéﬂ for directed verdicet is a denlal of the motion for
directed verdiet, and then go on with those consequences.

My suggestionc 1a that t&e-met&en for directed verdict
must, in Taet, be made.  Ctherwlse, 1% is very, very bad. But
1 that motlon is in fact made, then 1.%hink after either the
cendering of " a verdiot op the fallure of a verdiot, we @éulé -
dispense with the sccond stage hers, the renewal of the motion,
and say that 1t is deemed to be réneyaéﬁ

JUDGE OLARK: Hay I Just throw out this? In asecordg-
ance with what Judge Donworth says, it seema $0 me the esgsential
of Lhe Redman case was the reservsetion of deelsion, That 1s
presupposing the making of the motlon, and of course that is
here. 50 I don't see but that we are followlng the Hedman case.
1 don't quite see why we are not, Here syverything turns upen
the fact that a motion for a directed verdlet has actually been
nads, éné then 1% has been reserved, and go far, the Redmen

courge hes been followsd. The only questlon is whether when
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the thing hag goneoto Judgasnty you shonldchaveoyhat frankly
¢008 seem §¢ me Jush.a:fevasl re-hash of the quedtlensondudyge
Donworth; of oourse, oovers that if you aceept that view. That

is what the courtsy.in effeol, ape drivimg at, that the fallure
to grant the meblom after: the verglot-er any cther 'time, Vs a

Y éﬁ&i;ﬁ%ﬁ% 7 C‘f; fifatticgos: ) 5 WY lare vl auall %3& g% E&&%

whera  the :eourt hesrd fullarguuent «ciithe potion tediredt, You
avenlt o quite cehght &n youriassunption Shdt thatilethe way ‘L% |

always happenge Liag pae wlth He [ Hoedgen, Johave dat du dezeng©

!

and -dozens 19f Jury cases where the count has daldy M Gontg voie
beldave f WAl Trdeedde this metlionte diveaty < %hink 1T will

tdee the verdioti  Bo wmany -judges would Like $0itake éﬁtne
verdict.because they think they might make an error aoting on
the motiong and then that. would mgen a new :frdali o they o
Lake. ’%&& vorddet.. . They belleve that whe Cefondant ought to
sueaeed,:
£ing,far, the defendenty: and 4L they don't;
deelding the meklon o dirsot in favor of the defendant. I

then theyhave Inmind

have seen Judge: after 3&@{%&@1&3 donsn't: declde ahythlng on the:.
notd on o direet, He Just makes: wpbils %Biéﬁ&fﬁfi'ﬁﬁﬁt’%}%@ @oenn 0o
want $o bother with thevergument- then; thatobe will’ takelthe:
verdliot an,

how; and- ses what the Jury: does with 1t.0nThen whenty
the parties, come before: hinson:bomotion: o divett, hel will give n

due: conslgeration:to.the queation. oThat happens over and' over:
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snd over again, To say that he has made any decision at all
on the point in sit&aﬁiﬁaa of thst kind Just isn't & reallly.
He doean't.

#it, L$ﬁ§§§;~ What hag?&as in thoass cases?

THE OHAIAMAN: They always make & motlon for a Judg~
ment notwithatanding, and that brings the jasue vright up o

the Judgs. Tﬁeﬁ he sess what the verdlst is, and AT he finds

“the jury hasn't disposed of the case the way he hoped they

~g@§1é, he is confronted with a real deolsion, and he makes it.

et me tell you this., In the state sourts that I have
practised in where this system applies, you always have %0 méﬁa
a motion for Judgment nctwlthstending the verdliet. |

DEAN MORGAN: You oan frequently Join with 1% a motion
for a new %wrlal. |

MR, LEMANH: There are differcnees o¢f points of view,
resulting from the aystems %o whieh one is soccustomed. Hy
obeervations, whish are very lilmlited, would indlcate that the
practlioce in other seotions is not the same, Of couras, that
affects the lawyyers.

MR, DODGE: The ¢ales th&ﬁ yonu epeak of, Mr. Uhalrman,
are not unoomsoen, ©of course, gﬁ% in most oourts the cases where
the Judge has to reserve the question expressly, 1f he 1ls in
doubt sbout 4%, are & very small minorlty of the cases, In ny
experience, the Judge almost always passes fully on the guestion

and, Lf he thinks it is right to do 8o, directs a verdiet. in
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cne ocase oub of btwenty, pevhaps, he will dv as you de, hopé
the jury wAll asitle 1t and reseprve the poing.

THY %ﬁéiﬁﬁﬁgz You have good Judges 1o Hesaaghuss s,
wut sround the ocunbtey generslly, they llke to let the Jury
take a oraok at 1%, | |

Wi, DODED:  We haven't gob very ,:;rz}ég; Chds, LI a8 swry
10 #:Ye

. JULGR DORITT 1 don't hnow how you can say Peallstic-
aligi%ﬁ@% the Judge hasn't done anyshing there. IT you ave
s Distried Judge and & man oomes bafore you and says, "Ioupe
Hopor, 1 make a motion for a direoted verdled,® what he says
1a, "I want you te take This oase away from the Juey znd ned
1et the Jury have sny discretion in 1% and deolds in faver of
the defendant,® I you say, "Ho, I donts want $o de that,” or
1f you fail $0 do it, you sertainly have anted on 1t. If you
say, "o, I won't take Thai vesponsibility,® you have takeén 3%
snd you have denied i%. But § donty think you can say that the
Judge hasn't done anything there,

MR, DOPGE: If thers 48 any guestion sbout the supkio-
ability of the Redman osse, gotilng away from that danger, I
ghould think we cught to make thils thing mandatory.

puE GHAINMAN: I have a doubt in ay wind, i¥ the wing
i put to the Supreme Court agaln, whelher they would say, "de
don't agree with the Redman vase, the holdlng that the «ld

Gourt mace in years gone by that you eouldn't get a dirsoted
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judgment notwlthatanding the verdict in & Pederal Gourt on

eppeal unless the trial courd ressprved the question, We don'$

think thet 18 & denial of a Jury trisl, and we don't think
theve is snything in 1t." It may be thet the Gourd feels that

way sbous it. 1 am not sure that they don't. You know how

badly they assslled the Supreme Gourt all arouné for reachlng
that deolsion, The ccurts are not in synpathy with 1%, i‘
have the feeling that in these Uirocuite thet were never in
sympathy with the requiremant that the Qgéﬁtiéﬁ be regerved in
oraer to get a judgment notwlthstanding the verdiot, thelr
decisicna and judgments ave lnoluded by thelr total lack of
gympathy with the Redman ocase and the eonditions in the Redman
ease entirely. They hsve besen Juggling ground this way with
this rule in order te get rid of the whole business. They don't
take any stock in 1t. If anybody osan gonvinee me that the
supreme Court feel that way about 1%, 1 would be in favoepr of
dodng the right thing snd sutting all this rigmsrole oud of
thin vule. o §

Cf oourse, you a&g; -&alyg 1t by seying that within
10 aaye after exception t¢ the verdiet, the party mey move for
Jjudpment nowl thetanding the verdlet; and you can say, Af that
1en't dcne and AT the court doesn't within those 10 days or
after the motion 1s made, set aside the motion and grant
Judgment notwithotanding the verdlst, he shall be deemed to

have deolded the reserved suestion. That is perfectly glaigf
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isn't 1%7 That is aleong the lines of Judge Donworth, but to me

"1t puts the shing wp in a 1iitle more orderly way,

i, gﬁﬁa&%; Why not do 1t that way, #Hr. Gha&rman%

THE CHAIRMAN: I can't see any objeotion to At. In
that way, the effest of 1t is this: 1% gi?és the party who
moved for s dirseted verdiot the rlght to go before the gourt
and argue his point, 4f he wants to g6 it, but it glso puts the
court on the spot and saye if they don't make the motion and the
sourt deesn't rule on the reserved question of his own motion
within i@ daya or 20 days, the court shall be deomed o bave
declded the thing adversely. It puts the court on the spot,

MR, LEMANN: It proteots the righte on appeal,

THE GHAXRMAN: The teechnlosl view that I have, whiloh
I have naver been sble %o astlefy in my mind, 1z that you can'y
reverse a lower sourt a§l@sa you de somethlng, IT you aaié
ndm do something or say that 4F he dossn't, 1t is equivalent
to dolng swmething, then you sort ef have an error there. That
has always stuck in my orop about this business of reversing
when the reserved question was never decided.

HR., DODGE:  You would make 1t mandatopy.

DEAN MORGAN: No; he would meke 1t the other wey round.

THE GHAIRMAN: I think it would be an ordsrly way %o
do 4%, and I don't gee any reascn on carth that 1% shouldn't be
done, I see the other point of view, snd as far as L an con-

cerned, 1t would be perfectly sabtlafactory 4f you stated
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expliclitly that the party way move, but if he doesn't, ang AT

“the sourt of bis own motion doesn't decids the reserved ques-

tion within 10 deys, he should be deemo@ to have deelded it.
Thet 18 whal you are trylng B0 de. |

¥R, LEMANN: Thet secompiishes the resulil, and 4t is
a guestion noy of draftsmenshlp, 1 move that the Beporter be
raeuected %o draft the rule glong the lines sﬁgg@s%éﬁ by dJdudge
rﬁéﬂ%é?%h and %ﬁ@ Chaieman, whieh would ascomplish the result of
suppor ting the deolsions that have been reached on that.

| DEAN MORGAM: Is $his Juet what the Heporter has e

gestecs "iven though s party does not ezpressly s8¢ move, the
fallure of the csourt--*

THE CHAIRMAN (Interposing): What puge is that on?

DEAN MCRGAN: page 13%.

igaéﬁ DEBWORTH:  That 15 the Heporter's second sugges-~
tion, |

MEAN MORGAH: "--~to vacate the denlal of the mnotion
for o dlrected verdlot after the verdlet is rendered ls a
gdenizl of & motlon 0 get aside the verdiet.?

THE, CHAIRMAN: Waere is that?

DRAR MORGAN: On page 133, Just before the blaek llne.

JULGE DONWORTHs This fallse to provide for the case
wHers no verdliet is rendered and the Jury is discharged, That
ahould be covered.

THE CHAIRMAN: I think that emendment of the Reporter
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18 all right, exeept I think thers oughi to be a tine Pixed
for the couwrt to sot. "Oven though a party dees net gxpressly
g0 move, the failure of the court to vacate the denial of %he
moticn for dlrected werdlot....”

JULGE DCRWORT: Hake 4t manifest that the julgs may
act of hls own secord, without any metion, and that A7 he
doesn't and there iv no motion, it iz to be taken as LT 1%
were & denlal of the motien,

| ; THE CBAIRMAN: %i%ﬁ,& word or two changed ln that, 1%
i all right,

JUDGE DOUWORTH: It should provide for the oase of
digsharge of the Jury with no verdloet.

THE CHAIRHAN: Let's gt vo fea.

PROFESSOR CHERRY: It showld provide for the oage
where he doesn't deny, but reserves, I think that is another
thing to go into.

M., DODOM: what ave you golng to do with a dage ouch
as 1 had, whers he held it up flve years?

ese Brlef recess ..
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Wed. TR OWATRMANL Gentlemen, we will nroceed, 1 take it
g?éqsas . . -
ennt, "1t ia the senne of the meeting that the matter he refevrred to

the Beporter to make thase ehanges in Mule 50 that we heve

avprocosed agreecment abonut,

%g I want %o ecay one thing more mygﬁifg I have g?ﬁﬁgé

ég praviously in favor of stiecking to the prinelpls that we have
4n the rule, but I never took anv gtoek in the originel dge

§§ oiglon of the eourt that it was uneom titutional to grant »

5 2

=2 Judgment notwithstanding the verdiet, I think a partisl

¥ rﬁaeggi§a from that hy this reservation businesr~ Aldn't go

fay snough, I am fed up with this rigmarole. I am achaned o
g&'aﬁ%'%@ the %ér‘ We have one rigmarole that saya that sv-n
though the judps decided the thing {the moitlon to direct) he
should be Aeemed not to have deelded, Ye have added another
rigmnarole that even 47 he hadn't doolided = rigmarole for Juige

ment notwithstanding the verdlet, he ghall be desmed to have

The MASTER REPORTING CDMPANY.
i.aw Stenography @ Conventions ® General Reporting

deeided, I an ashamed of 1%, and I have asksd the Reporter to

make o Araft of PBule 51 se you diracted 1t here today, and to

540 Ne. Michigan Ave,
Chicage

bring us baek another dralft on the theory that all this stuff
abont reservationg iz wholly unhecessary to Justify o Judgnment
notwithetanding the verdlet in the upprer ecurty and I am going

to buttonholes the Ohler Justice and hand the two things to

National Press Bidg.
Washington

him an? 91l him we ave Ted up with the rignarols buniness
an’ we ave ashamed of 1t. If the eourt is diepossd to brash

the whole thing aside (as wery likely they are) we reecommend that
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ey oy e e &
sand gal vld of L%

o have sudy 8

ahout 1t,

that versalad the

Timitating n? th

NEGQIRBPT Y,

£y
we mizht ged that

Trankly that we don's

ant & ebunls ?uwﬁ B0

s'g:"&ﬁ i{g?

than susltaln 1t vhen 1t nonos up

s £ think 1% ls an gbomination, ?haﬁg iente

mimdred vho knowve vhy wa havs 21l this

rp, L think we ars g buneh of don'i-ne wﬁ;ﬁﬁﬁg

lot of etul?, That 42 the way I Peed

Paparting froa the theory of the RHedman
thay will correst the dostrine

dﬁg&“%&ag from She theory of the oase,
Padoan tase,
Lo,
I

The flooum eass, and holding *hat the

e Padmsn gase about raservations sren't really

That part of the Rednman 82859,
Yoe, I have a very strnag huneh
s bt I think we ough? %o tell the court

Tike all this asmumingwhzehaperhenshg .

haon't and assuming-ha-hamn't-whenehaehns businsssa,

JUDGE Donrng

Goneral, T beleve that if the flooum

sage went 1o the Supreme Court now and we didn'®t howe any of

thass =lise and th

%@fi §wl’g§ Waﬂé'ﬁ;
JUBOE D

{Lavehtar)

DHWORTHS

ay had to pags on 1%, I 4on't helieve 1t would

Unlans 1% were 2 dizabled wetavan,
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DROPRASOR QUERRYE  Then they wouldntt reach the

Ldmeation,

T CUATREANY  X'1L tell gou, At the next meeting
of this Committes 1P we fesl we wan®t to slam 4% wp to the
Jourt, I would ba willine to draw e rule flatly dlsrepavding
all these 1imitatlions An ths Radman rule and put g note on 1%,

» JUNEE DOUWORTHE A puling in onr Tavor at this time
te ex narte, and I helleve there will be some very bright,
antive lewyers arguing %ﬁg matter when 1t 1 attacked later on.

THE HATRMANE  If thsy say %o ue, "We have to keep
thess rignarolss in there," then my eonselence 1é alasr] but

I don's Pesl 1like keoping then in now without glving then a

‘ghanes to gay we Gan taks them oubt. That iz *he way T fesl

staut 1t.

He will go on, ¥Mr, Repovter, to 51,

JURGE CLATKY  Perhape you would like o pause
briefly on eomment II7

THE QHATRMANE  What subdivislon does that go in?

JUDGE CLANKS  This ie the same one, 50(hY, In
Hontpomery Yard v, Dunssn, the Buprems fourt took up the
practice vhere the party against whom the verdiet has boen
vendered makes a motion for jJudgment notwithstanding the
verdiet, together with a motlon, Joint or alternate, Tor a
Ay trial, Agcording to the procedurse In the Dunean eame, i7

slternative nrayers are Dresented the triasl Juige ahould mile
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on the motlon for Judgmont and then he should sleo Pule on the

Cmotion for a new trisl. . I he orders a new trial eonditional

on tha ravereal of the Juigment on the other, you seo he has
sovared 1t 211, The Supreme Cowrt, I think, has in%ieated that
that 1g the oorveet proocsfurve., T don't know that anything move
neads To be dons, Ye have had suppestlione that that was ‘
gompuhat In doubd ag 1t was before the Supreme Court's “esilalon
%ﬁﬁ econeuwhat in doubt ge to the method of zppesl, 't wo
ﬂﬁliﬁ?ﬁ that the Dunesn csse covers it snough,

THE CHATRMANT  Is thet the é&ﬁ& where the motion for
g new trisl wae Jolned with a motione-

| 'gﬂﬁ&g OLARK (Iﬂtﬁfﬁasing}ﬁ het is it, yes, sir,

TR CHATRNANE  Wowld you please tell ue jJush exsotly
what Boberts held in that ares? I vesd the* ovinion twiee and
I%n not sure,

JUNGE OLARKS ¥y, Moore, what 414 Juetlos Poberte
hela® .

TE CHAIRMANT  Let me put thie sare to you and cee
1 T mderstand what %é%@%tg éiﬁg Suppone & motion Tor
Judgment notwlthetanding the verdist, and a motion for a naw
trial are Jolned, are heard by the eocurt, and he grants the
metion for judgment. Therefore, he dosan't have to bother with
the motion for a new trial, It gnen to the CUiveult Court of
Apresls ani they reverse his order for Juigment notwlthetandlng

the verdist, saying that there was enough evidense to go to
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tha Jury, ond they remand 1t, The frial eourt has naver panssed

.on & motion for a now triel,in which he has eongidersble 7lsoe

oretion, ¥hat 414 Hoberts say hapoens in a eass liks that?

PEOPESA0OR MOOPEY  In that partienlar sase he esdd 1t
should ba pemandad bask %o the Distriot Ooudt to vale on the
motion For o new triall but he #2ld that the Diatriat Ooupt
in proper practlies wae to rale eonditinnally on the motion for
g mew trial at the asme time, If you vule that the motion forp
Judgment notwithetanding the werdiet shomld ha granted for the
defendant, he ought alse to aepy, "If T pm wrong on thigte.

o OHATRMAY (Interposingl: %1 would grant a new
trisl,"

PROFESAOR, MOOHEY "Op I will not,t

TR OHATRMAME T see, Than, there lsn't snvthing we
naed to Ao ghoud 1%,

JUDGE GLARES I should think we Aidn't need to,

Peam Mr, fosnigerberger we have had soms susgestions
ze to what he is vartionlarly worried gbonut,

PROPESSOR HONARE  There is one othey problem, He,
Chalrman., Supnose the plaintif? hae offered » esrialn lins of
evidence that wees relestsdi hs neverthelerss gete a verdiet,
dustice Foberts sugrested that the plaintiff ought to orosa-
aseign error so that 1f the plaintiff's evidenes was ervongoune
1y admitset the apnellate conrt might ?@%&35 for a new trial

rather than alfirm the Jwignent for the Adefendant.
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U CHATRMAME D44 he reslly aay that you sghould

Cayopc-analon avror ghen you wers not an appellant? Di1d he

say savihing morg than that the party ought o noint onut the
situation and ask that the Juwlgment hawe
propaason 80onn {Interposing)t T think he 414 talk
about erosseagelignnent of aproy, |
THE CHATTANT I naver dlrected my mind %o the
thsory that the man who waan't an aveellant esuld gesisn
ﬁayﬁérrer, Often you have a oase vhere a juige decldes o sase
on - ons ground of asveral available, and the avnsllant
elalns that the Juige was wrong about that. Then the respondent
12 at liberty without any arosseascipnment of error o anoel-
lant to put in his bhrlef an argument tha®t says that even though
the lower sourt was wrong on thls ground, thse reeord ghows
that he had another good ground on whieh he oould have done 1%
and , %ﬁ%?&fﬁ?@; you ought to affirm, That 1an't a om se=-

assignment of ervor, It ie Just elaply 2 polnting out to the

upner sowrt that thare is another ground on whish the Judpment

ought 4o he affirmed even though the trial sourt was wrong on
the one vaazon he ehose,
PROPESASOR HOORE:  He 444, however, use that tern,
THE GHATTMINE T think it 1o unfortunate beeaune
there ave a lot of lawyers who think they have to aecign
grrore in s sase like thisy respondent has gg.aégi@n /TTOPN,

I never eould understand how o rorpondent who 414dn't take an
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7 ‘apreal was in a position Yo do that,

‘ PEOFEASOR MOOTES  He sald, "We see no veason why

the appeliee may not, and should not, erose-assign ervor, in
the aprellant's arpeal, to rulings of law at the trial, so that

if the aprellate court reverses the order for Jjudgment n. o, v.,

1370 Ontario Street
Cleveland

1t may pass on the errors of law which the appellee ascerts

‘nullify the judgment on the verdiet,"

g, |

52 j i ,

13 THE CHAIRMAN: Is there anything we can do abous
’ that in the rule? That ie an avvellate vractice,

JURGE CLARKD T ehouldn't think that we sould, On
page 135 I have raleed the dread snecter of fLrie 1, (o, v,
Tompkine in-thie eonneetion, but I ewgpent thet we turn over

the page varldly, There may be a problem that our state law

TER REPORTING COMPANY,
raphy @ Gonventions @ General Reporting

3

The M
Law Ste
&

applies there. Of ecourse, we can't do anything about 1t,
TR GHATRMANE ALl right, Pule 51, -
JUDGR CLARKZ  Fule 51, objeetions., Ye pointed out
firet Justice Chesnut'a very gond Alseussion of this subjeet

in the A, B, A, Judloial Administration Monographsa, and hie

540 No. Michigan Ave.
Chicage

approvel of this rule., Ouy resl eugg@@tiaarsams@ in lleu of

eomment IX, A sugrestion has bean made to ineert between the

&

B e 9 e , .

88 word "£ile" and the word "written" in the Pourth line of Mule
L] . B B
%g 51, the foellowing! "and serve on the adverse vartv,"

= .

I am frank to confess that I supnose that that was
a natural thing to do, and that whenever I have sat with g

Jury, that always has heen done, Dut it turns out that some



o ' .
@ Jwipes Ji4a't Think that wes nscesssry, and 1t had not been
> done sverywhere., I think 1t i ressonsble to have the othar
party know youwr reguest, '

JUDDE NORINE  Ten't 1t protty genoral o hawe the

Judge eall the parties befewe him snd dlsouss instrustions?

1370 Ontario Street
Cleveland

JUDGE GLARCY T ghould think 1t wae, ves,

THE ORAIRNANE The only amendment you ask o Pule

53 51 in as to these requents to charge. If they ave presenied
G E E SRR
- by one party they shall be handed to the other side as well an

to the Judes,

JUDOE CLARKS  That 1s 1t, ye-.

THE CHAIRMANE T don't 1ike the looks of an amende
ment 1ike that, The party always knows thet they have hesn

handsed to the Judge., It would be a eivengs  Lawyer who wouldn't

hand & cony to his advarvsary.

The MASTER REPORTING COMPANY, ine
Law Stencgraphy @ Gonventions ® General Reporting

OINE Tt has besn done in ceveral enses, I
wdaratand from the Department. They have given requssta %o
the Juiges but they haven's glven a eopy to the other side,

JUDRE DORTES 1 thought the praetics was pretiy

540 No. Michigan Ave.
Ghicago

goneral to talk then over,

%g Vi, HAMMOND:  They may not even know that they have
%g glven them to the Judge. ; |
. JUDGH DORIED I pan't eoncelve of a leawyer wnder

j this rule now not tmowlng what inetruetions the Judge ls going

to glve,
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s

it i what requests are mado,

Oh, raguasta,
JUDE CLATES  This osane 4n from the Tz Divieion, I

&

undevratand my brother sent in ths euggastion on bahel? of the

i

Tax Divialon, saying that 1% 442 happen,

1% setually has hapnened, T understand,

TR GMATRYANL The oppoasy mey Tils and gerve on hie
ﬂé?@f@g?v, ia that 117

WU, TABIONDS  On the alveras party,

LOGHAINMANT  Tn insart aftor the word "filat in
the fourth lins of Pule 5L, "serve on the afdverse party.®

SUDGH N

BTHE The Judge ought o take sare of
that,

HRy LEMANNY Mo always would ask, T ghould think,

-The other slie sees 1L,

THE CRATRMAYE T ehould think so,  Yhat ia ﬁag?
plapsure with that snendoent?

PROPOSAOR AUNDRRLANDE T move A% be inzerted,

T HATREANT . A1L in favor of Lnserting say "ave",
Dproped *g@ﬂi I #1111 have to have a showing of hands, All
in favoy of ince ﬁg'?aia@ their haends,

s hren hands wers ralsed ...

PUT GHATRMAME  Dpposaed,

o

«++ ooven hande weve relmad ...

TR MATRHAN: Tt s lost.



1370 Ontayio Strest

The MASTER REPORTING COMPANY, Inc, 51 Madison Ave,

540 Mo. Mighigan Ave.

Natipnal Press Bldg.

10

BEHG

Cleveland

Law Stenogrephy ® Conventions @ CGeneral Rewporiing New York

Chicago

Washinglon

762

JUDRE GLARKT  That 1s 211 on that,

THE CHAIREANG  Bule 52,

W

W,

JUDGE CLATEY 852 Le owr 0ld Triend the ?inﬁiﬁgg rule,
¥e heve nrie quite s 1ittle dlgeouseion in the light of esnen
thet have come uwe., Thers hae been quite axliﬁﬁia on findings
of one kind and anotherj and vaesing over (unless you want %o
reed thom) tha dlsoussion from the sases, we neke a recome
mopdetion on page 141 which we hope mey be helpful. The
319§§$$10§§ we ﬁégg, #ill bring 1t up. Ve seyi

Yy doutt, however, 1f it is worthwhile or dssirable
to attenpt to reopen the quasetion to the sxtent wished by
distriet judges. On the other hand, the rule may be slarifigﬁ
nomewhat , and we gan pavhaps ot least get awsy from findings

prepared by sounsel after the dseision, Asscordingly, we

- resommend that the followling sentanoces be added after the Tires

gentence in aubdlvieion (a)

"taneh Pyadings of faet and eoneluslons of law mey be
incorporated am a part of, or Plled separately bhut anntennoraw-
neounly with, an opinion or mesorandum of Asoislon, Thev ave
unneseseary on a dsolelon of any motion, ineluding motione
under Pules 12 gnd 56;‘”

MR, DODEED | Why do youn need that last? Who woula
elaim that waseshow could anybody elaim that on a motion yon
had *o £ile findinge of fact and aﬁaelggiaﬁg of law?

JUDGE CLAREY  Hot only has the polint been raiped,
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Tt ogome af bt 32?*’:‘%?@@ in ¥Hayw Yapdk 7ils findines on o motton fan

conmsary Jwdgment 2 deelalone-yae, they setuvally hewve done it,

s

might add that 1t wae one of theee casee vhore the winnin
?ﬁ%fbﬁ&@ﬁm@mﬁﬁmmﬂﬁwgﬁﬁﬁgwaﬁﬁwﬁi

HE, DODERD You ave %ﬁ%ﬁki&ﬁ‘&é?é;ﬁﬁly of aetionn
tried upon the foets without z Jury?

JUTEN OLAREY  Tes, Our second somment is & swsll
question glong thet 1ine, [ think ¥, Mitohell hed something
on %ﬁg%. Ye have this down ae being hie suppestiont:

© "In 11 actionn tried wpon the facke without s Jury,
inelunding oanee Tried with an advisory Jury, the sourt shell
#ind the Taste speolally,” and eo on,

Then wo add the supgestion abawe whisgh ﬂa@a, I
think, (T nove 1% doss) thrae thinga, The Pirat one i% that 1t
allows the Taots %o be An the memorandum of feeininn, That
has been a gors polnt with ths juiges in ?ﬂ?ﬁiﬁﬁl&é bhoaauns
thay falt {snd T would agr@é with then) thet 2 pesennabla
opinion, memorandum or decision will nseesasarily have the faots
in it, and ggaallg ia better than the dry rehanh of ths memoraniun

furplehed by counszel afterward, The Interaetates Oirnult 6o 08

in the “uprame Court iz held by many dietriet Judpes Lo say

&

that that praetice 18 not prover, In the Interstate Cirenit
case they held that the opinion was inatequate as a finding,
but I doubt 1f they wanted %o gmo anlte ar far as the district

Judges have eone, I don't bellewe there Ls any veason why
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findinge in the memorandunm of deelgion ave not all ripght, I
" know we taﬁe them when we gat a goond oninlon, Ye eall it =
Tinding. That is the Tirst thing, .
The seoond one, ie to have the Tindings made an a
part of the decision and not preparéd ﬁ?%%?ﬁ&?ﬁ hy eounsgael,
The prasctice that has developed with us {and I puess 1t han
beon vathey genersl) in the fouthern Distviet avd whiech we
haig gald was lmproper, and I don't lnow @hgthay we oan ston
1%, 1 ;haﬁ the Judge will make hie desislon and then oall for
fiaéiﬁgé of aounsel] and when those ocomd in they are utterly
worthless., I #sn hapedly think of a oase whers they amount to
&ﬁyﬁﬁiﬁgq They are either one of tws kinds, One »nf the mo-t
ngual kinds when the dlatriet juagﬁ«hag writton a good memorane
dum of deelsion, is slmply %o take hig'ﬁemsgaﬁﬁaa of deciclon
and ohop it uwp into paragraphe with numbers, T reoall one case
af Judpe ﬁagﬁﬂé who wrote & very eareful vatent deslaion,
Then he oallsd for rindings of faet, His decision was £1led
early in June. The next step 1n the vesord was that same
deoinion aiygaéy printed in the regord ?g@?iﬁﬁaﬁrag findinps of
faet under numhered paragraphs £1led in September: and then
rather curicusly nothing mors haprenad until February when
thay entered a Juwigment.
e other thiﬂg that haprens e that you find a
datalled arguméﬁt&%iv@ statement of winning eounsel whioh we

hawe often found is ineonsistent with the memorandunm in small
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ways, and 1t 1l so obviously sn grpument of the winning eowmsel

the aaeond thing.
T OMATRMAME  Whers 1s youw apendmnent o Torbld the
Julge from taking propozsd findings from the lawyer? I don®

find it

Lk, 4
SUDES OLATEY Yo dontt Porbid that,

:‘é‘..‘?f%«; gvfsji ’g‘?’;_ Y
B bt 23

¥
CIRE N

It What are you Talkling about thesn?
JUNT Q‘ ARTE  That the Judpe st the time hs makes

x*

his ﬁnaﬁwa*ﬁ ales 4008 hin Tindings, and thet any request fov
Tindings ﬁ?»gagggg%iﬁn an Lo findings be mads balore the |
feglinlion,

THE OUATIIANY  Wherve 48 the ﬁ%ﬁﬁﬁﬁéﬂu?

JUDGE OLARES  That lant pavt s in eommgnt I7T at
the Tont of ﬁh@.ﬁﬁgﬁe The part that I %a?g haan talking about,
ehont the Judge's desision is that the finding-w

THE OHATRMA

W {Interposing)t I donts f£ing gﬂ?ﬁhiﬁ@
at tha i sf the page which aontaing anyihing that ?éﬁ%@ﬁ%%
of PIndings Met Howw

Junt OLARE (Intermosing)t Pape 141,

wn OUATRMAYS  Must be made at the tima his opinlon
e £iled,

JUNNE OLARES  Thet avpears at the fi?g%-guggagtiam
that I wee readingi higher upe-the gugpestion in the end af

the Dlrat parsgravhi
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fgueh findings of Paot and conoluslons of law may

"pe ineovporated as a part of, or filed separately bul eone

tamporanetusly with e

Jungi poBIE (Interposing)l In that opinlon you don't

Chawve to Asplgnete then that way, do you?

JUDGE CLARKS 1 showld think not, Tt ie the words

dgontamporangously with, an opinion oy mgma%gﬂﬁﬁg of dssision,”

| THE HALIRMAME  Does that foree hin $5 maks hisg
fiﬁﬁiﬂgﬁ gonbemporansously with hie opinion? It says he aay
4o 1t %ﬁ%‘ii goosn't say 1t has to be,

JUNGE CLARKE I ghould think so, IFf it dhould be
madas sbronger or perhavs olearer, all right. Bub that L= what
wan the intention. |

THE GHAIRMANT 1 hesitate to forbid & jJuige to ueke
any findings ¥ he wants to laber.

JUNHE DORTET 1 think that is the praectice, Goneral,
to hand dowm hie Cindings of fact and oonslusions of law with
hig oninion,

THE CHAIRNANT  Let's take these wp now in the order
in whieh they apresr in ths Qaigﬁ The Tipst one in order as 1%
aprears in the rulssz would he the @uggﬁéﬁiﬁa that I mede in
the vory first line of Fule 52(a) %o insert after “ﬁii&@ﬁt 8
Jury® e wordls "loelnding eaees Iried with sn advigory jury,?

he wuestlon eams wp and theve is sone gorrespondence thet I

had with =ome Judge or someono, and 1t lo porfeetly nlaln that
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a case tried with an advisory Jury 1s not, strietly spesking, a

‘ease tried upon the faete without a Jury, but still 1t is

neces«ary for the e@ﬁrﬁ to make a Tinding of his own, He nmay
accept the finding of the Jury or he may not, so that 1t 1s
really an oversisht on ﬁarrga?t. I think ié ought to be
norrected. o |

MR, LEMAHNY Hawve theve heen many dsses with an
aﬂvisary Jury?

THE CHAIMAANY I don’t know, but we have no provision
in the ﬁuleg for the Judge to make any Tindings,

i, LEMANW: Tt Le Just another question of depree
of lmportence. If we were writing the rules over, I would put
them iny but 1t ie Juet a queﬁtian««

Jungr posIE (Interpoeing)t If we change part of
this rule up therg--

HE, LEMANN (Interyéaing)% I you ave going to change
part of the rule anyhow we ean make the shange. I don't think
I would change 1t Just for thie. | ,

Jﬁﬁﬁﬁ DOBIET  That firet comuent up there--Judpe
Catfey was the Judge who chiefly objseted to that., He aald it
was an infernal nulsance in a numbsr of sases whers a Judge
hed weitten an a@iﬁiaﬁ‘

TUE GHAIRMANEG We are ta'king about whether we ought
to amend the thing to redquire some findings vhere there was

an advisory Jjury.
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JUDRE DORTIHY Yea, He wao saying that he Aldn¥t know

- whether 1t was Inporiant snough to ghange the »ule. T savy

1T we oherge the ome up above., T think %higﬁﬁégﬁﬁ“ﬁﬁ'gﬁ‘i& there ,
oo,

THE CHATAMANZ  If Juet flashed on me, T have Cope
gotter how 1% wan brought ap, |

HR,OLEMANHT I would put 1t in the eategory of s
good many oather perfecting things that haven't given any
t@@ﬁ%&%. T think 11 would be batter paysholesy nnt to irelude
it. |

THE CHATRMANE We are stleking in s thing ﬁh&t LI E
to ne to be fonllsh, but evidently some Judges ave in doubt
avout it e fo whether they have to make findings onr a motilon,
Wa are epping he dosen't have to do thaty that is in the eame

sategory,
« LEMANNY T smree and that 1s what Jndge Doble

wape saying. 1f you ware gﬂing_ta shangs thiz rale 1% znmne oathar
rartlenlare, put shéﬁ 21l in, I asgree with that, % the

question noy comes upr on the other susgpestione,

THE CHATRMANG Do you went $o ponslder the other
amendnents Tlret, then? We will pasz that, then, and won'
aot on i% and teke up the rogommendation of ths Revorter,
JUDGR DOBIWY T 1ike tha% firet one, but i'&éﬁtﬁ know
that you ought te have sald %o sbaolutely eut the Judge out in

making theee findinge after he hande down an oninlon, Sometimesn
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he night want tn hand down an opinion and decide the ocass, and

g in detall later.

JUNET DOTHORTHE  dometimes he reconsiders and changes
hig finfines,

CJUmeE CLARKS  Df eonrse, the case’ of renoneideration
partainly changes his findings., It 18 gxprosely provided in
the speond part of the rule that he ean, I don't knowe-thls
is raally; after all, mor~ of an admonition than otharylse.
”hgﬁg 1en't anything you ean do to agE%mﬂnnlcafa a juige 1T he
Aosan't follow the Pinding ruls abrolutely, The only thing is
that you oan send it baelk, and you get rather tired sending
back eases., I slmply say T dasntt think the Tinding is worth
anything 1f 1%t len't a part of the deeislon,

g QHATRMANT  You mesn 1f it ien't eontemporansous
with it.

JUDGE CIARK: Yeo, I say that as a practical matter,
heeauss the only reaason f@r not Tiling i% then is that you
want coungel to 4o it, and when counsel do it, I think 1t le a
total wasgte.

PROFEAGON SUNDERLANDE  Would thie provielnn regquive
an oninion in avery case?

B OOHATRMANE  Ne, 3% may be ingorporated as an
opinion, ! |

PROFRASOR QUMDEALANDY It may be one or the other,

$wo alternatives., It seems to imply that it must be one or the
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other,

MR, LEMANME  Don't moet Judges Tila thenm at the tine
thay vosch thelr deeision? Our dlstriet Judges alwaye make thelir
findings and conclusions vhen they declds tha oase,

JURGS DORIZL  That L¢ the proper time, bub T don't
know whether you want o make that-- |

| mR, LEMANN {Interposing)t I ask is thet haprening
aften® Dogs 1t come-in long afterwards, as in the ease you
referred to, or i1n that an 1a0lated onse? N

JUDGE G@ARgz) That has gotten %o bhe ?é?g*ﬁgﬁai in
the Southern Diatriot, In faet, several of the jniges
esteblished a nachinery of deelsions, gﬁﬁ it was sven prinied
in the Mew Yark Law Journal that you ehml? do thus and en
after the Assicion., The winning perty will £1le findinrgsy the
other varty will £1ils Q%j@%%i@ﬂs,'&ﬁﬁ then there will hs a
hearing, and eo forth, You will find 1%, fé? sxanple, in soms
of Judga Bose's opinleons in various cases setting up the
vractios, We have o214 Aeflnitely in opiniona~-we haven's
tried to etate sny abeolute regulrenent because we have had no
suthority, but we have sald definitely that we don't care
suything about Tindings made that way. I don't know how muoh
we ave golng o Alpcourage the dletriot Judges from doing that.
I know we have dispouraged som of them begause some of them are
now making their findinge along with the opinlons, Put I

thin%k before we sald anything shout 1t that the usual praoctioe
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in the fouthern Distrint had oome to he t2 do 4% that way, and

“there was terrifis dalay o get something that was Just 4o

ot an exvpress anewen not a hody politie.

T GUATRMANE  Yeou 4an't provent the Sudpe fron
gpatting ascliastanos fg@m sryyneal in the ﬁaﬁﬁér af his Findinge
by mavely saying that the findlngs muet be £ilsd eontemporans ug-
Ty with his opinton, If %o osn't writs and £1le an oviaisn
withont Tindings, and ho wants to get the 1&@3@?@*, ko oan
Just wlthhold his oninion and ssk for findlngs., T8 1 Juat
A ri?iayﬁlﬁ that drean't get you anyvhers, and T Aon't aee
it Lo s TR

Jupet CLARK (Interposing)t As a matter of faot,
the latter snures, 1t seemg Yo me, 12 not only a1l right, hut
we provide for 1t szpreesly in the provielon at the oot of
tha vare: I think it ls perfactly 211 »ight, It 10 the Punoe
tion of the Juige to ask the lawyers to ssclet and 1% ie the

funetion nf the lawrera to asalet, T muet may that T wonlants

Alasent on tha ground that 1% 1= rigmarole. T think it 1s 211

the Alffersnes in the world, It le the difforvence of ths jJudpe'’s
having all the assiatence counsel can pive him, whether by
Tindinge oy otherwice, and then %@giﬁing; making hia own
deelalon, or 1% 1s the quastion of having the winning eounsel
trylng to got up ecmsthing to bolpter up the opinion,

R, LEMANHED  Tn other worde, the Judge gan 2ay fo

sounsel when they have finisked their argument, "Plajntire,
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20 you gubnmit o me your proposed Findings and econslusione that

- you want me %o adopti serve then on the other 2ids mo he aan
preeent his sbhleections, Defendant, you do the same and serve

them on the other slde, T will take them along with your

briefs and deolde the asee." On refleetion, I think that 1a
what our Judges are doing. It seeme to me a pretly good iden,
It 18 part of the prooess of submitting the case to the jJjudps.
Then, he has the help of asounasl, It halps to foous gttention

on %ﬁé a@nt?ﬁveygiea between the lawyers as to law and faot,

The only question there in my mind is whether we nead %o
atlfTen up the rules to nake them do it

PROFESS0R CHERNYET  Ten't the fundamental thing, Mp,

Reporter, that we still have to owverecowme the objeetlon which

obtalined bafore the rnles in 8o many distriets that the oninlon

wan the thing, and you don't bhother with Pindinge ualess you

Tound the oase was golng to be avvesled, snd then you put in

findings for the purpose of stating the opinlon, and not for

the purpone of deolding the eane? Isn't the whole thing--
CDEAN MORGAR (Iﬁtaﬁpﬁgiﬂg)ﬁ Yes, we try to make
tham dn 1t firet,

PROFESZOR CHURAYS  We have tried by the rules to

enforee the notlon that findinge are the dseizion with or withe

oy
Esd

out an opinlon,
JUDGE DONWORTHS  One abuse whieh I don't think we

ean prevent, is that the winning counsel gets in and rides—w
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prepaye findlnga; end every doubitul rolnt is Asaided in his

- g T
favor on the Pests. e sews un the anrellant., I don't know

of sny wvay o stop it.

Hr, %ﬁﬁﬁﬁﬁ%_ 1 had that ewaet thing havpen to na,
and hg tool tho PMindinge of the Qﬁ?ﬁ%iﬁg eounasl and Aidntt
ghange © oomma or even corvect an ungraniat leal statement,
Tk T thAnk 12 hurt him in $he upner court bsoauns we had
sanos {one or tun) that eald that Pindings rroepared-~yon oo,
the %@gﬁvﬁ ghowed Findings submitted and findings adoptedi.

g
and 1t Red heorn Jsalided that findinge in that shape 8avVY 2
minimun of w@%g@ﬁ with the upner court beeause they are just
s rubhey gtamp,

I don't know how you ean prevent the Judge 1T he
wanta to do 1t, excert by pointing 13 out to the appellate
goupt .

BOOnERnYl  IP he does 1% in that franl way

yéu are all right beeanse you geb the results you speak of,
THE CUATRMANI  Oharlie, a2 to your propossl in the
geeond parsgrarh wnder eomment I, in the firet place, 1% g&gg
elther "mav be incorporgted as a part of, ov Tiled geparst ely
but contesporansously with an opinion,” an®t o forth, ?ifaig
theve are two guestions valsed by that, I they arve part

the opinion or 7lled separately or sontemporangously with an

@;ihi&ﬁ or memorandum of the deelslon, 1t is necemsery that



T

thers bha an opinion. The evurt may mebely mske brief £indings

_and then oprder judmment, snd then write no opinion, DNon't wyou

think, as T »end 3t, that it mesns thaet an opinlon ls
negecsnry, and ssenndly,lee I pvead 1t) that if thers ls an
opindon, the flndings must be contenmporanesns with or 2 Pary
AP At ? ﬁhgﬁ haprens Af they are not? What Lo the result?

IT he doan f1le an opinian and doesn't £1%s his findinge con-

tenporaneounly, vhat is the effect under the rules? Are the

findings no gond?

JUNGR CLARKY We don't state any penalty, 1t 1s true.
I suppose that the upper court ean 8till eonsider then for
%&&%é?@? purpose 1% wante to, Slnes I don't think it ever
ennsliders them for any purboss in that event anyhow, 1t probably
won't add anything to i1t. Our firaet point, I think, you are
doubtlassly enrreect on, Haoybe, 1%t shonld be-e

mon oA TRHAN {Interpoeing)t Yake 1t resd this way,
RIP the opinien or memorsndumn of deelaion le filed, the Tindings
af Papt and onneluszioneg of law may be inecorporatad in it op
119 sararately or enntemporaneously with 1t

JUNGE GLARKS T think that is the way to da it,

PHE GUATENANL Do you think 1t 1eg all pight to
demsnd that it Pe filed contemporsnsously with 1t? Theve 1i¢
ne harn dons even 1f the Judge dosan't do that,

JUDGE CLARK: I think o, As a matter of Taclt, what

18 the penalty now if they don't file findinge? That, I nay
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say, 12 not an easy problam fo handle, I ean renewber two

. ganey vhere we cent tham back Ffor findings, but I san renenber

many mors oases whers we have sald In effect, "Oh, what the
hell,"”

THE Gﬁ’,él{?%}ié%i:q I see,

JUDGY CLARKS  There Len't much penalty now,
gotually,

, THE CHAIRMANI  The question then is on thils anmendment,
It4§agia raad this way?

AP an opinion or memorandun of deelalion la f1lled,
the Tindinge of fast and eonelusione of law may be ineorporated
at & part of or f1led sepnrately with but enntemporansously
with the eopinisn oy mama@gﬁéﬁm;“ Andt 1t poes on, "They are
unneeescary on a declelnn of any motion, including motions
under Fules 12 and 85,7 What 12 your pleasure with that?

JUDGN DORIED  Why would 1% ineluda motions under
fules 12 and 56, vhen you say they are unneoessary on the
Adaslsion of any motion?

JUDAE CLARK:  Why put in those?

JUDGE DORIB:  Yer,

JUDGR CILARK: Of egourse, éh@s@ ware the oanes that
almost always eome up, and Rule 56, the summary juigment mule,
1a the mors 1ﬁpﬁrﬁgnt ons, T suppose 1t is Jﬁgt.heing NP
tievlar. The eanes that I hs?e run inte, I think, have baen

almoat alwavs under 56, and, as I sald, we have had the olaim
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made that there shouldn't be fiﬁﬁiﬂgsa and we have had findings

made on motions for swanmary Judgment. ¥You enuldn't very well

o 1t tho other way. It would be a little dangerous to cay
they sre unnacsseary on a motlon for summary Judgment,

JUDGS DORING  Yhy not eay that they are unnecessary
on the deslnion of any motion?  That'ts broad enough to Coeinde
the whola orewl, lsn't 1t? '

‘ TR GHAIRMANS It seems 1eas necesnary almost for
sumnary Judgment than for any other one heceuse he ean't grent
1% exscent wheve the facte ave wndlsputed. Why should thers
be findinge of fact unless they ave disputed? ,

PAOPRASON ATUIDRNLANDE  Findinge of faet are derived
from a 1ot of affidavite that you have to oull through tn £ind
out what they 4o prevab' It seeme to me 1T might be quite
sporopriaste sometimes,

THE QHAIMMANS  That Len't a real finding of tho upper
aourt: that Just sinply amounte to o eondensatlion, a condensed
statement, of the faets admitted by the affiﬁ&?iﬁ; The Pinding
1s a determination by the Judge as to what ha thinks on the
svidencs the faocte are, vhether there is move oy less {dispute
sbont 1t :

PROPEAAON SUBNHRLANDE T think that 18 true,

T8 GHAIFMANS  What is your pleasure with 1t?

MR, TOLMANS I move 1te adoptlon.

THE GRAITHMANE  Te there anv further discussion? A1l
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in Tavor say "aye®, Opposed, It is¢ oerried,

SRUATOR LOPTINS  That includer osses by & Jury”®

JUNGD CLARKY han inglgéeg conment IX, then alnoy
the suggestion under eomment TI7?

Ty CHATRMANS . Yo, that 1s the newt one,

JUDGE CLATKS  That wap My, Lofiin's queastion.
| AEHATOR LOFTIMY T underatood we d14 amend 1ty we
inelude Thab langunge.,

TRE GUATHEANS Yot nesencarily. |

JUDER DORIBG T move that we inslude the aacen
tried with an advisory Jury.

THR CHATRMANE  Xe there any discusalon? All in
tavor pay "aye". That iz agreed to.

There 1o o éhi@ﬁ ong hars,

JUDGE CLARKD  To earry out ths ssme idea, the
additional metber ia. "1T presented, they must be Adelivered o
the enurt before the actinsn lz finally eubmittad to $t."

Of eourse, that does garry the direet impllieation that you ean
do 1%, ae well as the time 1imit on it,
JUneip ponlin: It agagn't neoeraarily masn. that'Lf they
are not presented at’ that time  the judme ean't conslder them?
fogg CLANKS  As 2 matter af'faet, of eourse, tharve
12 a vhols systen of ansndmenta that le nrovided ?e?,gﬂyhéw,
JUDGE DONYORATHE  Youldn't 1t often hapren that the

Judge would forget or overlock some facte in his memorandun of
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Apelcion, and the lswver would want %2 eall hie attention o

sthem and say, "I think your Honer ought to ©ind on this nedntt?

Junas GLATH:  Judgs Donworth, isn't that ?a@%@P
eomplately 5@?@?@% vy {b) anywar? You sse, there in » vather
oxtensive provision for 2ll thal,

MR, LEWANE Ho Aoesn't have to 8a3ll the attention
ar the anurt to the sheence, It gfeoms to me that the suppess
tion 1o rather neaninglese, Yy, Fepovter., 1 dnntt think 4%
ﬁ%%zﬁﬁ %ﬂ? gnod, FPera ameln I nay be repnating vhal we

faoldad ; we wanted the provislon that findings are not nsoog-
sary? and than in {b) we have the provislon that the suffislency
af the findings may be ralred wvhether or not the party ralsing
the gqueetlion har made an objsetinn o sueh Tindinge or nads a
motion to amend them, In view of thore provisions, as to
which thewre Lo no suppestion of shange,{we debstsd them fully)
I ean't ses that thise laﬂgﬁgg@ ghonuld bhe of any practlesl
pffent to the lawyers., If you told then thal they 414n't have
to make the ?g“-~§?@ you repent that, Then you aimply 88y,
"nll, 17 you do precent them, present them bafore the jJuige
writes hils ooinlon.t He doosn't have to present them at all to
bagln with, 7 .

JUDGS CLARKS 1 ean't say that 1t 1s absolutely
neceasary. I thought it helpful to 6lsrify along the llins we
ware pushing in, !

THE CHATRMANE In a praoticsl gltustlion you ave
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neking the lawyer to prepove reguestsd findinge and have them

‘all rendy belore the evidence 1o Tinlsghed] befors he knovn

what the evidenece le] and in the hurly-burly of a trial 1f you
fon't know belors the ease etarts what the other fellow le
going to prove and what hic witnesses ave to say, how i= he
going to got his Tindings vesdy when the cese i Tinslly rub-
mitted? It 1z ~ubmitted when the avidenes ig ologed, snd only
tha? afternoon some wltnessen hsve Tentifled to somothing.
In ?? onses oul of 100 2 lawrer Ls precsed for tine, Me may
have g@é@ regquents To Pind reaedy, ut the course of a trial
Ew%ﬁ%ﬁiﬁm%méﬁﬁhaéaw,ﬁ%giimwéﬁﬁeﬁmmg§m$
Hanow, to aubuil gome Tindingal® The Judge asys, PP
I don't think this rule would mean anything anyway. The Judpe
will relieve hin from 1t, It is unreanonable to ack & man o
havs Tindings in hls poeked before th@ avifonoe 3? ins and
in the couras of a trial 1t is pretty hard aluaye o get then
f"%? BT, :
JUDErT OLARK: T don' reel very atrongly about this,.
but L think I ought to any that I don't $hink sush an intere
nratation of the rule bafors the matter is finally submitted
5 the eourt and the fAstier of aubmitting brlafe and a0 on,
vary ueual, Sertainly, the ruls doean't interfors with the
uoual practics. Mo eays, "How long, gentlemen, v you nesd
for your hriefa®™ They wavelly sav, "Two months.' The Judpe

euts them down to twe weske gach, Then, 1t 1o hias suggertion,
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"When you file your brlefs, do you want me to make any

findings? Put those in,"

W, LEMAMITT  You would have to define what you mean
by "submitted" and your 1dea of of the word "aubmitted" and the
Trequent use of the word, as the Chalrman hae indieanted, are
not the same. You would be using a word about whieh peonle
might dieagree. I don't think 1t 18 any more then a very
plous admonltion, |

- THE CHAIRMANR.  What you really mean is that the
findings ehell be delivered to the court hofore he files an
opinion,

R, LEVANNLT Yes,

THE CHATRMANI  That 1e a different thing,

MR, LEMAMIT  Thet, of course, would have to be Jdone
snyhow heesu se you have jJust put in a nrovision that he nmust
moke the findings. Me ir bhound to get them beforve then,

JUDGN DORIES I move that third éﬁe, number thres, bhe
left as 1t la,

THE CHAIBMANE I there any further disoussion? T3
1s moved that we not adopt the provision that the reguest of
Tindings must be delivered é@ the court before the action 1s
Tinelly subnitted, All Ain favor of thﬁ‘mﬁtiﬁﬁ gay Yaye",
Opposed, It is carried, |

JUDGE CLARKY  There isn't anything more. I mede

a somment on (b), the nmendment that the Tupreme Court has
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hgiﬁ in the Lelshman eage-=thaft a motion to amend didn't

puspend the time for svpesl, I atuek in a query as to whether

thig 114n't postpone things, which 1t probably doesn't, oven
it ﬁ&@ Jupreme Court sald so, Perhape, I ought to add that
Mr, Hoore in §§1$a§1ﬁg trontliae saye that %@‘iﬁteaé@ﬁ 1t %o
have this effeet, and the HSuprems Court is right. |

THE CHAIRMANG  Where 1e that proposal”?

i JUngn CLARK:S It Llen't a provosal for a change hers,
It ié Just a dlecusslon of the effest of the amendment as
suspending the Pinal Judgment and tHe time Phr a@@@él.

TR éﬁélﬂﬁgﬁi A motlion to snmend findinge or to maks
additional Tindings? WYouldn't the entertaining of that motien
operate to stop the mmning of the time to appeal, ls that
what you are wondering about? |

JUDGE CLARKT  The Hinth Cireult s» held, and the

Suprens. Court took 1% up and reverged,

THE OHATRMANY  That settles 1t Por us, I puess,
DEAN HMORGAN:  That is vhere Judgment ha? been entered

on the findings, of course, besause you don't apneal until you
$ ) : ¥

_get a Juigment anyhow.

JUDOE CLARKE  That's 1t

THE CHAIRMANG  There is nothing we osn do shout the
question of withholding the right of appeal anyway by a ruls, |

JUDGE DOPINS I think we ocan pase that by.

THE OHAIRFANG  Ie that all on 527
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R, TODORE  Fordon me Just & moment, There iz one

.point on Rule 52 which I must rales, It hae besn ealled o

my at ention by s vory pood lawrer in Poston, end his suggestlion

2

1p eleo supported by oage U0 of your supnlemental supgestionsa,

JUDGR GLATKY T am glad you brought that up,

« TONGEEE A great number of eourtd have dlcesrded
our rule without hositetion. WYe Torgot, I %ﬁiﬁk,.@héﬁ e
nrovidsd that the findinge czhonld not be set aslde unless
rlainly @??@ﬁ%éﬁﬁ,ﬁ%&? there avs neny cases wWhers there 1z §§
disvuts in the testinony, vhere a ocsee g 11 subnitied on
dnoumant ary evidente requliring inferences or vwhere thers ls no
sonfliiet Ain the testinony, and 1t 1s aﬁlg a gquestion of ine
ferense, The ecourts have held uniformly, 1 think, in spits of
this ‘wule that 4in cases 1ike that no prima Taels welprht is 3o
ho atiachad to tho Judge'z feeclcion balow, besause the sppellate
eourt le in srastly the poslilon he was Ing and thls menorgndun
gont to me, altes & Lot of aasnen o the offaot that that alwave
har been the law on the aqulty s8lde, that where thers is no
confllet in orsl towxtimony the sdpellate court stands in the
game position as the trlal Judpe and s ot to gi?e'ﬁaigh% L6
his finding, "hieg menorsndun g%aﬁaé {with two vesent Todsral
nages! that that has been the mile of tha Peleral eourts in
gauity, anfl that, therefore, our rule on its face,limits the
nowar of the arrellate court in soulty while axtonding 4t in

taw, In vwisw o° that aad in vley of the faol that 211 thene
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gourts lletad on page B0 (various Ciroult Gourts of Appasnls

- and others) havse dlscardsd our ruls when 1%t eame %o such

ease, we should insert the words "upon econflieting oral
testiunony" rhall not he sst anide unlesa slearly erronsous,

THE CUATRYAN:  You mean sonfliehing devositions.
How 12 that? |

R, DODGE:  And demcsitione. That is ons of the
casen olt=d hers in the Cireult Court of Apvpeals of ths Sssond
eréﬁit; The eave was wholly heard én dsposlitionsa and
gffiéa?it%;

M, LEMANNTI  The point is, Mr, Hitshell, that on
deposlitions,the trial sourt has no hetter chance to resonoile
the eontradietions than the gppellate aourt beeause he doesn't
see the wlitnesses. That 1e the theory, tan't it My, Dodgs,
that where the confliet lg in testimony given in oven gourt
the trisl judpe eslzee uwp the wi%ﬂ@géea and he 1a in s beiter
position to sgee whather they are Iying or not] But if false
teatimaﬁy'ig taken out of court the triasl judge has no betier
chance than the upper oourt, I had aﬁ#@@éasien to cheek the
law a couple of years ago and theee eases undoubtedly state
the law that the rule does not aprly whers the testimony was
taken cut of eourt,

DEAN HORGAN: That was the rule b@?a?é our rule,
yes. Therels no doubt gbout that, But it wasn't $rue that

way with refarence to non-conflieting teatimony begause the
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teatinony may bhe mmoh that on the record 1t seeme to be gll

.right,but the witness' demesnor may have been sush that the

trisl jJudge didn't bellieve a word he sald,

W, LEMANED  That e right, |

AN MOPGANS 8a, 1% ought not to be,

HR, LEMARNED  The word "sonflioting" is nnt the impore
tant thing, It iz the polnt of whethar 1t wae faken in open
court,

| DEAYN MOTGANE  Yes, 1f 1t was faken in open eourt,

JUDGE (LARKE My, Chalvman, may I sugpest that I
hooe we don't do that although I vealize that the courts have
been dning a preat dsal of thelr own accord. I think without
doubt. the reason ﬁhe? dn 1t 1a that they e¢lte the old sasesn,
That 1s what havpenad in most of these vares. In a rescent

rone in our oiveult (T wamm't eitting on 4t), Vorment ¥,

The svidence being written, 1t 18 our obligation to roviow it,M
and he cited an 0ld ocasse, I oalled his a%tentigh to 1t and
protested that I thought he wasn't following thé mla, and then
he eugmostad that the mule had szone aﬁ%iguity heesuse of this
refarance to tesbimony,

MR, DODGES T think we should make our rule conaistent
with the wnlforn daslaions af tho aagr%é an? not have them
overrule aurrrg}eg in every vase that comgs bhefore thenm,

JUDGE GLARK:T  The diffioulty of that is that we were
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teying to get a mniforn formula of appeals Tor all eases, and

cthgt mesns that you have soall variations in formula, I don's

palieve that you will £ind one thet you san get 1T you start
changing, that will apply to gll thase eases, but what alms ey
&1@@?5 happens 1s that you have sone Jdocumantary géiﬁgﬁgg and
some oral, and what ave you golng to &0 in a oase 1lks that]

A further thing ies that in ons sense this le Just a formula,

It 1o o fairly workable ona, too, We don't have any hesitatlon
(I dnn't think any amwellate gourt does! in dlpping in when we
think an insorvect result has besn reachad, We pen use 1t under
the Corouls, but Lf you have varliations of the Tormula, I
think in & way 1t le terrificelly mislsading. Oouncel will
got this and that end they will say that in X" case we went
the other way, tut *in our sase we have a different formmle.”
After all, we approach 1t in mueh the same %%yg.@haﬁe?e? tha
formula 1z, and these small variations, I think, are invita-
tlon~ to eounsel o rake up appeals snd other thinge that

don't meke any ALlferonos, .

JUNEE DORIEE - 1% might 1f there 18 no eonfliet in
the evidsnes, but there are certaln inferences of faet To be
drawn from 1t, and the inforonses drawn by the oourt in that
cane night be or great value 3o the uprer court, and ought

not to be set aside, In the reeent Longchovenents ease

il

he “uprene Unurt went very far, They =22id that the finding

of the deputy commlssioner even on the qguestion of Jurdisdiction,
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should 1ot be set seide wnlses thers wag sarmarent errop,

T, DODGNE That le whers he hat o

JUNaT DORIE (Interposingdt  Theve wes no con?liot
whatever in the avidsnes,

1, DO {tontinuing)t -eorsl testimony before him
and é@ﬂ%’i 1aranana,

JUME DOAINE But na gontliet vhabaver in the
taatinony,

‘ wR, f%@ﬁz Horn Lo ono oanse vhers the svldenss aone
~ieted 57 an agreement of eounsal, the weitten agrasment of
assoclation o7 a certaln sompany, infevrogatories to the
Aafandant and hie anowers, o ﬁ@@ﬂgi%iéﬁ, saveral chaoks,
the by=laWws of a company, and certified aonlss of sartsln nanere:
the guestions of fast, the eourt held, in the anoe at hap
stand befors thig gourt on armeal as they gtond %@f@ra the
Juige of the suparior esourt’! and procee’sed to deal with it
without attributing any welght to hie Tindings heosure they
etood 1 exsetly hie position., ALl these oourts helore ﬁ%ﬁm
these gueatione have eone have dealt with 1% that way right |
in the Tace of our vuls, T think our vuls ought o ba oone
dlatent wlth the wmifornm deelizione é? the eourts and that 1t
ought to be rightly exvraased hesause 1P the %@?eilaté ponrl
le An the same position a= the trial fudge, they ought net to
be ealled upon to give grest welght to hin Tinding,

DEAN HORGANT  Doar this sentence in Quls 52 apnly
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oanly to cases @§£f$‘§hﬁfé was no right of trlal by Jury?

THE CHAIRMAN: HNo, 1% applies to cases wlth Jury
where, under the old law, flndings were conoclusive 1f there
was any svidence o suppert them, It was alagrﬁ of sompronlse,
because the equity rule, of sourse, sllowed & fuller oxamina-
tion into the evidencs than the old siatutes tﬁét wa g6t aslde

by thin rule in Jury-waived vsses, provided for findlage of

faocts, _
URAN HMORGAN: It was my understending that we did that
deliverately.

THE CHALRMAH: The whole business comesdowht $0 amount
to noething, except the word %olearly® in our rule. The thing
resds! "Findlngs of fast shall not be set aside unless clesrly
errogeous,.® I you made 1t read, "Findings of Tact shall net
be et aside unleas %??Qﬁgﬁuﬁ,ﬁ you wﬂulé’&aaﬁmpli$h what you
are &féé?, @ealﬁn3% you?

Mi, DODGE: No, beosuse [ ag?éﬁ‘ﬁnﬁifély that they
should be elearly erronsecus, asecwrdlng te'th@ FTamlliar Yule of
casea where there ls conflioting testimony. I the faots are
a1l submitted 1o the appellate ecouwrd in exactly the form in
witleh the Judye below had them, and there Is no gquestion of
ggelng and hearing witnesses, I think the appellate Gourt should
not be pglving prims facle welght to the declsleon below..

THE CHAIRMAN: If you strusk cut the word "elearly®,

you would leave the upper court to form its own Judgment as %o
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whether they were epronecus or nof, wouldn't yout

MR, DODBR:; I wouldn't leave out the word *elesrly®,

JUDGE DOBIE: It would be aonstrous. OF ocourds you
gan't 304 sside unless they are eyroneocus.

Wi, DORGR: Pindings of faotg, 21 ther upan controverted
testlnony or upon oral testlmony, shall not be set anide.

JUDGE OLARK: I am quite olear that this idea that you
ghall make thes appellate gowrt reviow the evidence is entirely
f&}aé} I don't sare what these cases have zald. 1 think you
aould gé through every one of those cases asnd there wouldn't
have been & 4ilfferente In reault 17 they appllied owr rule ag
written., That 1s one resson that I think all this argument
about getting the appellate courts 10 review the evidence ig &
deluslon, I think that 1s true of all %&a argwients on admninis-
trative findings. I ocan't oconcelve of 4%, We have it come in
twenty ?algmés at a time, The way we work is o astart with
the trisl sourt's view and then work ba@kéarés, 