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Dudley

THURSDAY MORNING SESSION
» April 6, 1850
The meeting of the Advisory Committee on Eaies‘fer Civil
Procedure to conalder the Proposed Rule to Govern Condemmation
Cases in the Distriet Courts of the United States convened in the
West Conferencs Room, Sﬁpreme Gourt of the United States Bullding,
Washington, D. G.; at ten otclock, Mr. William b.'ﬁitchell,

Chalrmen of the Committee, preslding.

The followlng members of the Committee were present:

William D. Mitchell, Chalrman
Charles B, Clark, Reporter

Armistead 1. Dobie

Sem ¥, Driver

Monte 1, Lemann

Bdmund M. Horgan

John Carlisle Pryor
- Edson R. Sunderland

Alzo Present:

James Wm, HMoore
Leland I, Tolman

CHAIRMAN MITCHELL: Gentlemen, we are here today on the

Condemmation Rule. We have a very limited agenda on that. The

‘Reporter and hils staff have submitted a memorandum with sugges-

tions as to whether the Committee, alfter handling the Condemnation
Rule, ought to consider teking up a general review of the dis-
covery rule and some other rules with the idea of meeting various
éamplaints ihat have been made about thelr operation. That is a

gseparate and distinet matter. If you'afe willing; before we dig




2

into thet, I think we eught to take care of the condemnation mat-
ter and get it by us. Then we can take up the other and disecuss
'it. We have to bear in mind that there is nothing we gsn;&ﬁ
about that at the start more than tell the Court that we thimk it
ought to be done and see whether the Court will autheriZé us to
undertake it and also whether the Court will ask for an appropri-
ation to enable us to do it, which we don't have, We have an
approprlation which iz limited to thls condemmation bﬁsin&gs.

| Suppose we take up the Condesmation Rule, I have had
some experliences with it since we met last, and although I tried
to report that to you by mail from time to time, I think I had
betiter tell the story over agéin here 1n a few minubtea and bring
you up to date as to just what happened.

| The prinecipal point that we are concerned with has to do
with the tribunal to fix the compensation. I have a memorandum
here in the form of a letbter to me from Professor Moore, dated
Aprll 3, whilech is a very useful éoeumént and reviews the very

polnts about the Condemnation Rule about which the Department of

Justice has raised some guastiaﬁs. I had that letter mimeographed

.in wmy office, and you have it before you. He reports about this
quesation of the tribunal ie fix cem@ansaﬁiog; and then there are
two or three other points that the D@parﬁmant dldntt follow.,

The section that we are malnly interested in, in the
Condemnation Rule, iz subdivision (h). I% you happsan bo have our

fepért of May 1948, you will remember by reading that that we



cérefﬁllyrgviewed the situation respecting the TVA, where
Congreas has enacted a statute whieh provides that the TVA

‘awards shsll be made by a commission., We went into that as
thofoughly as we ever went into any matter, We had the counsel
and other people of the TVA wrlte us memorsnda and to tell thelr
story., We circularized every United States judge who h&é ever
tried a condesmmation case for éhs TVA, elrcult or district, and
gqt letters from practically all of them on this gquestion of how
thaf system'worked as far as the commlisslion is concerned. TYou
have mimeographed coples of all those letters, I haven't counted
noseg on them recently, but my reccllection is that of the large
group of Judges who responded, only one or two sai& they liked
the Jury trial, and the rest of them all agreed that In situations
like the TVA the commlssion system was preferable. Not only that,
a_let of them went fufther and said, TVA or not, they liked the

| commlsslion 1in every case.

We decldsd on good ground not to tamper with the TVA
commission ayatem, so our subdivision (h) provided that where any
tribunal is specially constltuted by an Act Qf Congress to award

compensatlon, that tribunal should be used.

'JUDGE DOBIE: If I might interrupt you, we have had a
good deal of experlences wlih that 1in the Fourth Cireult for the
reason that the TVA did a tremendous amount of condemnation 1n
North Carolina, whlch is in our cireult. Our experience certain-

ly bears out what you saild, that at least as far as the TVA 1is
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5 concerned, the commisslon has %arked beautlifully. Neerly all the
partles were satbtisfied with the commission's recommendations.

‘I think only one of them ever reached us. | |

CHATRMAN MITGHELL: That is true. I think we hed un-

controverted proof before us that in situatlons like the TVA,
where vast traects of siﬁilar land wsfe invélved,;@mbraéing areas

& long way from the court, you get a more unifoﬁﬁ rasuit, instead
of & spotty result, by using the commission Imstead of a jury.
The Judges also made 1t very clesr that it was a great héﬁ&ship
on the land owners to force them to a jury trisl., If the land
oﬁn&r,lived maybe 50 or 100 miles from the seat of the court that
was golng to try the case, who had & 1little piece of bottom land
that was going to be takém, the commisslion could go to him, look
over his land, and hear what he had to.aay about it informally
and in many cases save him ths trouble of traveling a long ﬁay to
court and sitting down and waiting for a jury, and all that.
FProm the standpoint of the land owners, the judges, and the TVA
lawyers, it made & definlte case. We agreed to that, but then
when it came to situablons where Congress had not provlided for

~ the tribunal, we agreed that it should be done by Jury. We had

~ some difference of opinion about that. This Committee was rather
sharply divided asbout 1it.

Then we put in our report to the chrt,{ana not long

afterwards I got a telephone call from the Chiefl Juatlice, Justicg

Vinson. He sald, "We are going to have a conference of the



Court on the Condemnation Rule, and I wish-géu would come down
ﬁare and face ﬁhe‘ecnference. i am going to tell you in advance
‘what we are interested in," Then he referrsd to these letters
from the judges and particularly to one from Ju&ge ?aul;z Be
'msntioned that one pér%icularly and saild, "Come prepared to talk
about what Paul said about it."
© Paul had wriltten & very powerful letter, which you all

have and which we considered when we reasched the conclusion we
did, and the Court had seen 1t snd were impressed with it, Paul
Frat&staé vigorously agaiaét the use of the jury in a case like
TVA., He sald it is all right to.praser?e the TVA system, but
there are other projects of that type coming along. e opposed
the jury very vigorously and gave hls reasons forfit, I won't
repeat those because I think‘yeu are all femiliar with them, It
is the same kind of argument that we had adopted in the TVA
consideration, |

I menaged to get hold of Judge Driver, who came East
to attend that conference. T also picked up Senator Pepper on
the way down, It was a rush job., I couldn't congult the Com-
mittee about it. I saw right away what the Conrt_was driving at.
Tt was an unusual thing for them to hold a cgaferenee about a
rule and polnt to a letter and say, Hiyhat have you got to say
about that?" |

My own conviction was that there w&span iﬁccnsistsncy

ip our previocus attitude. If we were right in keeping




ccymissioﬁs iﬁ projects like the TVA, we assemed to be wrong if
somé other similar project came up and we fixed & jury. There
seemed to be an inconslstency about that, I had thé Teeling from
wﬁaﬁ the Chief Justice sald that they liked Paul's view and they
didn't like this rule that provided a jJury 1in every éase like the
TVA, execept TVA,

Judge Driver will remember that I tried to prepare for
that conference without your aubhority and without having timé to
congult you. I thought we would go down and see What‘tﬁey had to
say, and 1f the Court was sgainst this rule which provides for
jury t@i&l_of=tha imsue of compenssation in cases like TVA, I
wanted to be prepsred to make a suggestlon to stall off trouble.
S0, on the way down there I hurrledly got together a substitute
for subdivision (h) which would preserve the TVA system and then
provided, instead of an absolute rule fér g jury, that the
district court in any case might try the case by jury or in‘his
discretion in a certaln case order a commisslon.

My provision was brought up at this meetlng of the
Supreme Court judges., I have to confess that 1 wasn't forced %o,
“but I came oub with the statement that I had no support from my
Committee because I hadn't had time to consult them, and I felt
diffident about m#king a proposal that the Commlttee had not
approved., There were only three of us there. Senator Pepper and
Judge Driver thought that, as a compromise, i we had bto dgrit,

the suggestion I was making might work,




I had suggested to the Chief Justilce over the telephone
thgt he get somebody from the Attorney General'soffice,:toe.

1 thought they would consult them anyway, and we had better have
them there to see what they had to éay. Attorney General Clark

and Yr. Vanech, the Assistant Attorney Ceneral in charge of the

Lands Division were th@fe, Is Mr, Vanech there now?

JUDGE CLARK: Yes, he is there,

CHAIRMAN MITCHELL: I think Mr, Willlams was probably
theré, also, |

The Chief Justice got me up to the table and said,
"yhat have you got to say?" I saild just what I bave told you,
thet I understood the Court was interested in Paul's argument,
and T conceded that as far as I was personally concerned, there
aseemed to be some inconsistency in our conclusion to preserve the
CTVA method which worked in that type of case, and yet in other
aimilar types of cases to switch to the jury, aﬁd that there was
something to what Paul was saying about 1t.

Then Vanech got up, and he made an atback on the com-
mission system. The maln part of his attack was that they were
getting too big money for thelr servicea and too big per diem.

Up to that time none of the judges opened thelr mouths
about it, They were all very canny and kept gquiet until he got
through with that talk, and then Justice Rutledge got up and
- said, "Well, after hearing the Attorney Genersl and Mr. Vanech,

T know what my opinion is about it."




T called attention to the fact that the questlon of
compensation had no place in the rule; that the;faes off Jurors
»and the salaries of judges could not bé fized by rule; that 1if
the fault of the commisslon system was that they were getting too
much monsy, they ought not to burn down the barn in ovrder to geb
rid of the rat. T said it was up to the Department of Justice %o
get a bill through Congress, jast'like the TVA law, which filxes
thakper diem of commissioners; that that was thelr baby and they
oughﬁ not to'reject the commisslon system because of some evil
that arose through their failure to get legislation to fix the
salaries and ccmpensation;

T sdmitted to the Court that I had no Commlbttee support
for ﬁhis proposal, that I hadn't had a chance to consult with the
Committee, except the three of us who Were there, and that was in
a very hurried way. It was a pood thing I did, because the draflb
that I mede was deficient in that I ?rovided for the commission
and stopped there, I didn't say anything about how it would be
in practiece., As soon as my draft got back to Clark and loore,
of courge they saw the hole In 1it,

My proposal was to add after the Jury provision, in
line 208, page 7 of the report, after the word weix"s

"unless the court in lts discretlion determines

that because of the characher or quantity of

land to be condemmed, or for other reasons,

justice will be served by naming a commission

of three persons to award compensation and

so orders, If a commiassion is sppointed, its
findings shall be dealt with by the comrt in




acecordance with the practlce and to the exbent

prescribed in paregraph (2) of subdivisicn (e)

of Rule 53 governing reports of masters.”

Then we adjourned, I was a 1llttle ruffled about thils
fellow Vanech getting up there, They have done nothing but throw
brickbats at this rule from the start and have never been
cooperative, The ones who came before us were always Cinding
fault with things they should not have complained about, because

it would make it a little harder for the govermment, Clark got

up and was very nice snd wanted it understood that he appreciated

the work the Committee was doing, and all that sort of thing, but

I knew it had to go back to you because 1 dildn't have your o.k.
on the change. I could see that the Court wouldn't want to adopt
wy cursory proposal, and I didn't want them to wlthout the Com-
mittee's passing on it, So, 1t came back to us,

Then I wrote a letter to ths>ﬁttarnay General right
after that., I think I sent you & copy of that, but let me btake
the time, if you are willing, just to skim through i1t. It covers
the whole ground of the things that we ought to think about.

This was written December £9, 1948, right after the conference.,
"Dear M=, Atborney General:

"The Chlef Justice has informed me that the Court has

concluded to defer actlion on the pronosed condemnation rule and

to refer the rule back to the Advisory Committee to deal with the

matters which were discussed at the recent conference ab which you

and some of your assoclates were present., Before taking the
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matter up with the Advisaryfﬁommittee, 1 would like to have you
‘and youy assistants cénsider.ﬁhﬁ various points involved and state
your views to me 80 that I may trensmit them to the Advisary
Committee, and I‘also snvite the Department to érgft _and presant
for our consideration syedific amendments of the @fﬁposed rule to
meet your points.

"ihe point which vaxeaalv induced the Suyreﬁ@ Gsﬂrt to
call the conlerence was tﬂﬁ ﬁ?eViSlﬁn in subdiviaisn (k) relating
to the tribunal to award cempensation, and which provides that
tany tribunal apeclally canstltuted by en Act of Congress govern-
ing the case for the trial of the lssue of just compansatlon snall
_be the tribunal for the determination of that lssuej but if thers
is no such specially constituted tribunal any party mey have a '
trial by jury of the issue of just compensation by filing 6 de-
mend therefor within the time allowed for snswer or within suech
further time as the court may Tix. Trinl of all lssues shall
otherwise be by the gourt.? In.calling me to that conference
the Chief Justice called wy speclal attention to a letter from
District Judge Paul of Virginia, That letter, dated February 13,
1947, was smong those written me in response to a clroular latter
T hed sent to all federal judges who had dealt with TVA cases.
The substance of Judge Paul's objections to the tribunal gpeci~
fied in subdlvision (n) wss directed at the provision for jury
_trial whera Gongress had not otherwise provided. Hls point was,

- 1f you wlill read his letter, that in large projects covering
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‘gféét éﬁeas 1ike the TVA the commission syatem is preferable to a
Jury or a trial by a2 judge., Judge Paul's points about his
‘preference for a commission in cases 1like the TVA were several,"”

JUDGE DOBIE: Could I ianterrupt 3cn'right there? Judge
Paul, whom I know very well, I might say, ls 8 very able angd
experienced éistfict gu&ge. A3 you know, undsr the TVA practlce
it goes from the cgmmisgignars‘te 8 three-jindge court, all of
them district judges., Paul has sab in some of those cases, so he
hasiﬁh&t practical expsrience with the three-judge distréct court
raeviewing the aommisaicners.-

CHAIRMAN MITCHELL: There has bsen a lot of ecm@laiﬁﬁ
about the three-judge system in the TVA, but we conecluded a
couple of years ago that that was a jurisdlctionsl ﬁroblem and
that an Act of Congress was the only safe way to deal with it%,

We have never approved or disapproved ﬁhﬁ TVA syvstem of & three-
Judge distriet court and a de nove appeal to the cilroult court of
appeals because we felt bthat that was outside our balliwlick.

The following are Judge Paul's polnts, which I am
gumning ap in the leiter,

"first, where large areas of similar lands arerinvolvad,
uniformity in awards is an important objective and with jJury
trials no such uniformilty resulted. Another point he made is
thet a commission may readily travel around and view the lands,

~while it 18 not practieable for a jury to view the premises

where there are large areas and many tracts are at great



12

 distances fvom the polnt of trisl. A third objection he made to
the uge of jurles in cases llke the TVA iz thst the'land.may be
“located and the ewaér mey reside at very considerable distances
from where a fsderal coﬁr% ig held, and thét the jury ayatem re-
guires many people of small means to travel a long distance to
the polnt where a Jjury trial 1s bheing held in order Lo present
their eviéeﬁce.ef value, and thls is a hardship on the owners,
and that a commission moving around mey take eviéence locallj
where the owners may resiﬁe.. | |

" The overwhelming consensus of opinion among the judges
who have tried TVA csses and who wrote me In answer to my lebter
was in févnr of the commission gystem in the case of large pro-
jects 1ike the TVA, Some of those judges even went so far as to
recommend a commission in every tyve of'case. The Advisory Come
#nittee made a very csreful inquiry inté the operablon of the TVA
system and the overwhelming evidence supported the view of the
TVA that commissions were preferable Lo Jjuries in situations like
the TVA, A further ceﬁsideratio& wag That If compensabtlon had to
“be determined by jufy trial or hy a trial before a jJjudgs without
a jury, the time of the federal court and federal judgss would be
overwhelmed with that sort o?/gusinass. The only critieism.bhat
anybody made of the TVA system was the provision for a thrae~-
judge court to review the findings of a commlssion, and the
Advisory Committee were afraid to tamper with that.bﬁcausa it

seemed that might involve a question of jurisdiction whieh could
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not be deall with by rule and had to be handled by Congress,

"The Advisory Committee, thersfore, consistently with

-the evidence before 1t and taking the same view thal Judge Paul

took, concluded not to tamper with the TVA commlsslon system and
inserted a provision in subdlvision (h) that the trial tribunal
should be as specially constituted by Congrass, thus vregerving
intact the TVA aystem, and incidentzlly the Distrlet of Columbia
gystem. Our vroblem reslly came down to the guestion as to @hat
sh&ﬁld he done in ceges where Congress had not speclally defined
the tribunal to award ecompensation, and the solution the Commliitee
reached in that sltuation - by sharply divided vote - was that
expressed in subdivision (h) thel & parby might have a jury trial
on demand, Wahen the Chiefl Justic& gent for me to attend that
conference, snd called my attention to Judge Peul's letter, 1
realized at once that the Court was dissatisfied with thg Pro=-
vision now In our subdivision (h) for » jury trial in all cases
where Congress had not otherwise speéifiea, That means, of
courss, that in every large project under simllar conditions as
that of the TVA a jury trial would have to be used 1f any party
ssked for it; otherwise the judge himself would have to sit and
detsrmine compensation.

"It iz obvious that in preserving the TVA system [or
cormiissions as the Committee has done ané then turning sround and
providing for a jury trial in all other cases, even though =

situations like the TVA, there 1ls sn inconasistency in the
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Advisory Cormittee's aetion. The conelusion the Commlittee reached

that in projects like the TVA the commission system is preferable,
‘is inconsistent with ths preseht proposed draft of subdivision
(h) which provides for arjury trial in other cases like the TVA
1f Congress has not specified the tribumal, Xnowing thereflore
what the Court had in'its nlnd, and having been one of those on
the Committes who voted against the jJury trial in all cases other
than the TVA and the Distrlect of Coluwbia, end without having had
timé to consult my Committee a3 a whole, I hastlly prepared &n
amendment to subdlvision (h) snd took it with me to Washington,
and as you may remember, read 1t %o the Court. A copy of that
proposed amendment is enclosed. You will ses that, instead of
requiring & Jury trial in all cases where Congress has not other~
wlse specified, my proposed revision would allow the distrilct
judge to appoint a commission instead éf using a Jury, or trying
the case himselfl, where because of the nature of the case and In
the interest of justlce the trial jJudge thought a_eemmissicn
preferable, This would ensble the trial judge in cases which
come before him, like the TVA enterprise, to uss a commission, and
to my mind it fully took care of Judge Paul's objectlons, and 1t
also produces a result whiilch is consistent with the Commitiee's
conclusion that in the case of large projects covering gragt
~areas like the TVA the commission system 1is pféfevaﬁla. That
proposed amendment of mine was hastily preparaﬁ and may need some

revision. I favor the adoption of & revision of subdivision (h)
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' along the lines that I suggested. Those members of the Advisory
Committee who were present at the conference had the saume view.
iI realize that your Depariment has eonsistently urged the usé of
a jury instead of a commisslon, but I think 1t is falrly indi-
cated that the Court thinks well of Judge Peaul's views and 1s
jnclined to approve a provision such as I sugpest that will allow
the district judge in his discretion to use a cowmmission insﬁ@a&
of a jury in cases invelving projectz like the TVA, while on the
othef hand the court may prefer to use a jury in cases where a
single tract or amall erea is involved and & jury trial is
appropriate for meny re&asons.

"pt the conference with the Supreme Court you sugpested
that the proposal to adopt any condemnetion rule be abandoned and
the situstion left as it is,”

Thig 1s what mode me mad. They had been ragging us
sinece 1937 to draw & rule, and then every btime we drew one they
got to guarreling awmong themselves and aldn't 1ike it, and then

they withdrew their request. They had done that twice. We have

apent more time on this rule of ours then on almost any other rule

in the book. I am of the opinlon that, alber all the time and
thought we have glven %o 1t, it 1s & first~class rule. 1 don't
care whether the Department of Justlce likes 1t or not, 1 think
we have done a fine job here and that the rule 1s good in its
main particulars. I was a little bitv miffed when i heard that

Abtorney Gemeral Clark said we had better abandon the whole
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business. Iy hand went down smack on the Courtts table just as
1t 1s doing now, and 1t waes then that Clark got up and was very
‘courteous In his remarks, and all thsat.

T hope on reflection that you will not press this view,
If no condemnation rule is adopted yaa'are ?ack on the present
-system where the trlibunal sslecte& to award compensation in these
cases muat be bthat specified bf state law."

I think I pinned his ears back in this statement.

"Of the 48 states, I understand that aboub 10 require
the use of commissions in all casss and do not é?avide for a jury
trial., Of the other 38 states, about 20 provide fér both con-
missions and juries, that 1z, a commission to act in the first
instance with the right of appeal and a trial de novo before a
Jury "

That 1z one thing the Departmént never did like, and
we never liked i, either,

"This would leave aboubt 18 states of the Union whose
laws provide for a jury trial without a commission. The result
would be that if no condemnation rule is adopted, agﬁ the prac-
tice 1s left to the conformlbty system, 30 of ﬁhe;@gvst&tes would
requlre elther trial by commission alone or triél by commission
followed by a trial de novo before a jury. The result would be
that your preference for a jury trial in all cases would be far
from reelized if the conformlty system remains inleffect;

"I noted at the hearing that the principal ecriticism
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you made of the conmission system wses based on your experience

with exorbltant per diems in the way of compensation allowsd to

comuissionsrs, May I suggest that the question of compensation

>

of goverrmment employees or cowmissioners who are appolnted as

officers of a court has no prover place in the rules of procedurs.
That 13 a2 subjleet that Qheuld be dealt with by the Congress., Irf
any abuses have existed, and déubtless they have, in the zize of
the compensation paid eammissianers, the remedy lles with
Gongéaas, and any sextravagance in that direction could be resdily
cured in the statutss which authorize some of these projects, or
in the appropristion acts elther to the project or to the
Department of Justice."

| JUDGE DRIVER: If I may interrupt you there, General,
the concern of the Department of Juatice about the compensstion

of the commigalioners 1s due, I think, to the fact that the pay-

‘ment of the commissioners comes oub of the Department budget.

The payment of Jjurors dosan't come auﬁ of thelr budget. They
dont't consider that an expense at a&ll. They feel that Jurors
cost them nothing, but jurors of course in most cases cost the
government more than eemmissianefé 4o

CHAIRMAN MITCHELL: Thank you., I wish I had put that
in here,

YFor example, in the TVA statute there is a provision
in Title 16, 831lx of the Judicial Code, limiting compensation of

commisglioners in the TVA ecase to fifteen dollarsg & day, plus five
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dellars per diem for Subsisteﬁcé. That seems to me rather low Tor
competent men, but 1t certainly 1llustrates the way in whlch the
;subject of conmpensation should be taken care of to prevent undus
extravagence, and I may sugpest that the problem of reatricting

by legislation the compensation of ecommissliconers is one to be
dealt with by your Department, and in all fairness the commission
system as such ought not to be assalled beecause of extravagaﬁcea
whigh have ceccurred in thelr compensation, whieh ought to be cured
by legislation and not by rule,

T should hope thersfore that, considering the direction
in which we are headed becsuge of the apparent attitude of the
Bupreme Court and of the Advisory Committes, you would bs willing
to approve & ravision of subﬂivision (h) along the lines I sug-
gested at the conference. That would leave your Department 1n a
very much beblter situatlion than to abandon the condemmation rule
and remain on the conformity basis.“ 

Incidentally, as an exhlblt when we get this thing up
before the Court agaln, I want to bring up the Department's
vdlumes on how to run a condemnation case, They sre ébout this
thiek {indicating). You have a set of them, Judge Clark, Two-
thirds of them are given up to ramifications of ﬁarious atate
practices., It has ﬁhéusands of pagea. We give them a little
simple six-page rule in place of that.

"Another point ralsed by Ir. Vanech at ths conference

involved an cbjection to the provislon for service by publication
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contained in paragraph (i1) of subdivizion (3) of subdivision (4},
found in llnes 103 - 128 on page 4 of the Committeels printed
report of the condemmation rule, That rule as d:aft%d allows
publication of an owner whose name is known upon 'Upon the filing
of a certificate of the plaintiff's attaragyrstating he belleves
o defendant cannot be personally served because after diligent
ingulry his plasee of residence cannot be ascertained by the
plalntiff or, If ascertained, that 1t 1s beyond the territorial
limits of personal servlece as provided in this rule.,' The objec~
tlon from HMr, Vanech was thet a diligent inguiry by the government
as plaintiff would Involve using the lnvestigative branches of
the govermment, such as the FBI, and was sltogether unreasonable
In its reguirements: In the flrst place, I fhink to 1nterpretzthe
words ‘'diligent Inguiry' to require the government to use iis
police and investigative services to tﬁa limit i3 unreasonable,

I do not think any court would gceapt that view, In the nexf
place, the thing that is a condition précedent to publication 1ls
not that in faet there has been a dlligent inguiry, bul merely
that the plaintiffts abtborney must flle a certiflcaete that he
believes such an Inquiry has been made and that-it has been
frultleas. The validity of the publicatisnrdayeaﬁa on the filing
of the certlficate and not the fact or nature of the Inqulry.
Filing & certificate, under the deecislons in the state couris
having simllar statutes, is held to be & jurisdictional

prersquisite to the publication, but that 1s quité a different
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thing from saying that the publicetlon can be collaterally
attacked because in fact no diligent Inguiry was made, Ag the
‘rule stands, I think the plaintiffts attorney 1s left in the
pogltion where he may in goaﬂ falth meke up his mind that a dili-
gent inguiry has been made with no resulits snd fils & certiflicate
sccordingly, It wonld be left to the govermment'a lawver to
sxercine an honest Judzment as to whether he thought a diligent
inquiff had been made, Such an inguiry could he made by the
Hniﬁé& States Distriet Attorney or other local attorney for the
govermnuent by getiting the marshal to endsavor to.serve tﬁe notlce
and get a return of 'not found' from him and make such other
Inguiry loecally as to the residence of a named defondant, as 1is
customery in ordinary cases. Hevertheless, I think the Advisory
Committee would be Iinbterested in Rnowing vhat the Department
thinks the provision should be--" |

They have never glven us a draft of anything,

"ewand if the Depariment can propose an smendment to
this provizion of the rule which acecomplishes the deslred result,
the Advisory Commlittes would be interested in seeing the dralt,

A mere criticism of what we have done in thils reszpsct, without

any constructive proposal from the Depa?tﬁeﬁﬁ, does not accomplish
much, I feel sure thaﬁ.t@e nembers of the Advisory Committee will
insist that a dilipent inquiry be mede, and I am quite sure the
profession at large, inecluding the Amerlcan Dar ﬁssociatian,

‘would condemm sny provision which left the government's
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attorneys in & position to get publicstion wlthoub a sincere and
reasonsbly thorough effort to leocate the defendant.

"pnother objection that your Depariment made at this
conference to the rule was to the provision in paragraph (3) (1)
of subdivision (d), in lines 97 - 101. That provided that if the
defendant whose name and residence are known resides in the
United States or in its territories or insular possessions, he
muat'be personally served. The Department offers no reason %hy a
defehdant who owns & tract of land in Tennessee but whose name and
residence are known and who 1s knowmn to reside in Alaska or the
Territory of IHawali should not be personally served just as much
as if he resided in continentsl United States. The Advisory
Conmittee think that there is more reason to personally serve &
known ésfenéant who resides at that distance than there 1s to
serve o defendant who resides In tﬁe cémmanity vhere the land ls
situated. I believe‘that gome objection to this provigion was
ralsed by & repreaenﬁative of your Department before the Real
Tatate Section of the American Bar Assoelatlon and the objectlom
was not favorably received. From what I know of the profeasion's
point of view generally, 1 should say to .alter this provision of
whieﬁ'l am now speaking to omlt personal service on people in our
insulsr possessions or territories would receive evafwhelming
ennesiﬁlcn from the prafession. It would be a very simﬁla matter
for the government‘s sttorneys in these cages to send a cepy of

the notice te the United States mershal’ in the tsrritory of
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Alaska or Hawaill with instruetions to personally serve & known
_defendant who resldes in such possessions,

¥1 have reviewed as well as I ecan the provisions of the
rule, to whiech you seem to have glven speclal attention, I
there are any other provisions in the proposed rule that you
think should be altered, I would ask that the Department draft
specific amendments and submit them to the Advisory Gammittsg.

"1 remember one other yfsp@sitian the Department has
presented, though 1t was not mentioned at the conference. OUne of
the earlier drafts of the condemnation rule provided that all
'known! ovmers should be made defendants. This draft did not
speciflically state that any searech of the land records should be
made to find the names of people who had recorded interests.

When that draft was lssued, an outburst of objsction arose from
the Awerican Bar Asscciatién, and aiserthese engaged in the busi-
ness of abstracting titlea. They construed the term 'known' as
not requiring any examination of the4land records, although our
drafting commlttee had intended that the word 'known' should
include persons who had interests of record. Obviaﬁsly the rule
was ambiguous., Since then we have 53en.anﬁ&&verihg to placé -
provision in the rule that would require that there be named as
defendents those whose interests were dlsclosed by a raasomaﬁl@
examination of the lsnd records, When we came to drafﬁ such a
provislon, we had very determined abjaétisﬁ from ir. Hil@;ams of

your Department, who appeared before the Commitiee and stood fast
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on the proposition that there should be no provision in the rules
requiring any search of the records., It developed on inquiry that
the Depertment of Justice mekes s practlece of searching the land
records to obtaln the names of owners of the land to be condemnsd,
and thabt its practice is to maks just as thorough a search of the
pecords as any proposal which has been contained in the rules,
Prom the standpoint of the Advisory Committee, the attltude of the
Department seemed to be that the Department always made an
exemlnstion of the records, but did not want to be required by
rule to do so. Nost of the state statutes sbout condemnation

reguire that all owners of vecord shall be mede pertles, and 1t is

ond has been obvious to the Advisory Committee that 1T we omitted

from the rule a provision reguliring soume search of the land
records, thes Amerlcan Ber Associ&tipn and other elements in the
profession would vociferously ~ and no doubt suceegsfully ~ oppose
the rule, either before the Court or before the Goﬁgress, and

meke objections whleh the Advisory Commlttee think cannot be
successfully resisted, The present provision in our rule lg found
in lines 37 - 42 of the printed report, That requires 'a search

of the records to the extent commonly made by competent searchers
of title in the vicinlty in light of the type and value of the
property involved.,! That partlculsr phraseclogy was sdopted 4
because of the different situstions as to land titles in differ- j

ent parts of the country. In the midwest where I came from, vhers

all titles originated in patents from the government after a
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gcéernmﬁnt survey, sny abstract company can conplete sn abstract
of the title within a very short time from the patent down. iIn
'situatioﬁs in the far west thers may be some old Spanish grants
involved, snd in the eastern sections, 1like New England, the
retords may go back for three hundred years oy more, even to
Indien grants. The provision we have 1ln the rule on that seems
to take proper account of this slituation and merely to require
suech a record search as 1s custonery on the pert of careful
businessmen who are purchasing land on which to erect valuable
buildings. If your Depsrimont thinks it can improve on this pro-
vision, we would be glad to have a sonastructive proposal about
that .

"I would appreclate 1t very much if you would have your
assistsnts consider the subject ss soon as practicable, and give
me a written statement eovering vihat T have dealt with, and any-
thing else that you care Lo propose.

"With personal regards,

"Very truly yours,
"yilliam D Mitchell."

That was December 29, 1948, On Jernuary 27, 1949, the
Attorney General wrote me:

"This is acknowledglng yo#r letter of the 20th relating
to the proposed condemmation rule. I have noted lts contents
with interest., This Department 1s glving ceonalderation to your

letter, and you will be advised of its view at our earlieat
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convanlence "

I wanted to get & meeting of this fommltiee together,
80 on Hay 24, four months 1&?@?, & letter from me Lo Attorney
- General Clark:

"Dear Mr, Attorney General:

“éfter the Sup?eme Court referred back to the Advisory
Committee the proposed rule in4c0ﬂdemnation cages, 1 wrote you
under date of December 29, 1948, stating various aspects of the
situstion on whiech the Adviserﬁ Committee wanted to have your
views. You acknowledged this letter under date of Jsnusry 27
last and advised me that your Department would give consideration
to the matter snd advise me at the earliest convenlence.

"Iy Committee desires to close up this problem and make
a final report to the Court, but I have been letting the mabter
drift before asking for action by éh@ Cbmmittee in order that we
mlght have the Department's views befors us and an opportunity to
congider them before holding = fonmal.meeﬁing of the Committes.

Y1 would appreciate it very much if you could arrange
to submli the Department's proposals at an sarly date,"

That was a year ago next May, and I have never even had
an acknowledgment of that letter. - So, they have never sent in
anything.

My draft of subdivision (h), Trial, went baék ﬁo Judge
Clark and Professor Moore after the event, and they,toék a whack

at it. They came forward then and do now with an amendment to
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subdivision (h) to make 1t read thls way, I think'you have a
copy of 1it,
JUDGE DRIVER: That is atﬁaeheé‘ﬁO'%h@ letter of April 3%
JUDGE CLARK: Yes, the letter of lMr. loore to the
Chalrman. |
CHATRMAN MITCHELL: A copy of that is attached to his
letter., I will read ib, This is the suggesticm of our Eape?ter
and staff, Amend subdivision (h), Trial, to read as follows:
| "(h) Trisl, If the action involves the exerclse of the
power of emlnent domaln under the law of the United Btates, any
tribunal specially constituted by an Aet of Congress governing the
case, Tor the brilal of the lissue of just compensation, shall be
the tribunsl for the determination of that issue, If there is ne
such specially constitubed tribunsl any party way have & trial by
Jury of the lssue of just compensation by filing & demand therefor
within the time allowed for answer or within such further time as

the court may fixe."

Here 1s the new parts

"w.unless the court in its discretion orders that,
becauge of the character d?lquantity of the land to be condemned,
or for other reasons in the Iinterest of'justiee, the lssue ef
compensatlion shall be determined by & commission of three
‘persons appcintad by 1t. If a commission iz appointed 1t shall
have the powers of a master provided in sub&ivisiOﬁ {e) of

Rule 53 and proceedings before 1t shall be governed by the
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provisions of paragrsphs (1) snd (2) of subdivision (d) of Rule
55, Its mctlon and report shall be determined by a majority and
‘its findings and report shall have the effect, and be desalt with
by the court in accordance with the practice, prescribed in
paragraph (2) of subdivision (e) of Rule 53, Trial of sll iasues
shall otherwise be by the court,®

Preliminary to this meeting I consldered whether we
ought to do anything before we met about getting hold of the new
Attéﬁn@g'ﬁeneral and his staflf and getting a ?eport; Maybe I was
wrong, but I finally concluded that I thought the best thing we
.caulé do was to meet and go over this ground, There is nathing
complicated about 1t. I have trled to gel a constructive sugges-~
tion on any of these points, without result, I think our
experisnce belore when we have had representatives from the
Lends Division in atténdance has been that we dldn't get spything
in the way of constructive suggestisns,'but complaints about
things iiksvﬂervice in Hawail and making sny examination of the
1&3& records at all, although they admit they do it all the time,
That dldn't get us very far, I confess, also, that I found it
very difficult to find time to c ome down here before this meeting
’Lagé have a t&lx-with‘ﬁttsrney Genersl MeGrath who, so far as I
knew, has never had this subject called to his attention at all.
R ¢ have the feeling that if we went ahead now, after what we have
'doﬁe, ﬁebcdy could accusge us of belng impolite or of not takiag

cognlzance of the Department's views in reaching our coﬁc}u@iﬁa,
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and we could then go to the Attorney General and say, "Are you
going to fight this or aren't you?" I think our atmospherie
‘situation would be a little better.

Vhatever conclusion we reach about this provision, I
think we ought to make 1t perfectly clear tg the 3upreme Court,
which 1is the fact, that we have done an awful lot of work on this
thing, that we think we have arfins rule, that we haven't any
ebjections to it thet we know anything sboub ﬁhat appear to aﬁy
oflés'as belng very substantlal, and that the Commiﬁtee feels 1%
oﬁght to be adopted and trie&,“ If it turns out in & ysar or itwo
that 1t should be amended, that is all right, |

This has been a long-winded business, but I think it
" brings us up to date on everything we have to deal with,

JUDGE CLARK: Could you add one thing more about your
conference with the Court, as to whﬁthé? you got any further
light on thelr attitude concerning your suggestion? i gathered
that Justice Rutledge probably would‘have been with the Depart-
menty 1s that correct?

CHAIRMAN MITCHELL: Yes,

JUDGE CLARK: And the others?

CHAIRMAN MNITCHELL: MNone of them peeped., When Attorney
General Clark said, "Let's drop the whole business," I got
ruffled about that, and I remember hearing Justice Jackson speak
on my left, and he said, "It seems too Ead we can't save this

rule," or something like that. The fact is that they had a
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iéfinite polint about this tribunel, and they didn't like it be-
éause it did not call for jury In all cases. 1 had to confess
that T hadn't a cure for it that I was williung tgrﬁéég;withaut
approval of my Commitbee. I had the fé@liﬁg'ali the time that it
was deficient ag, for instance, in the very particulars which our
staff plcked up and pot a workable clause ebout whet the commis-
slon should do., There was a hole in my suprgestion, so I didn't
press 1%,

They wore all very pleasant when I left the room. I
was a blt raffled and sore about the way the Attorney Gen@ral had
acted, and I didn't like the way Justice ﬁutlédge went off in
what I thought was a sort of half-cocked way sbout the compensa-
iion when.tha anaswer was perfectly obviouns. ;; is the Depart-
m@nt*srfault entirely that they haven't a law limiting it.

I started for the door and didn't walt to be excused. They all

got up, bustling around, and shook hands. There wasn'y sny atiff-

ness about it or anything at all. I’W&S convinced at that sweltw
ing that fixing up this trial provision satiafactorlily to meet
Paul's objection, which the Court had in mind, would solve
everything the Court had in mind when we went to that meebing.
JUDGE DOBIE: Do I understand that this revised rule
which is aﬁ the end of the letter 1s the one that you advocsate
and that the Reporter and our ezpert, Hr. Hoore, advocate?
CHAIRMAN MITCHELL: I haven't really gotten down close

to the effect of this provision about the powers of a mastsr.\
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MR, PRYOR: Referring to the mabtter of the compensatlion
tribunal and particularly to the criticlsm of Judge Paul, would
1t not be true that 1f you had a situation compsrable to the TVA
it would be because Uongress hed passsed some special lsgislation
providing for such a situation, and in that legislation they
would provide for a tribunal and the provisions of the rule that
we have agreed upon would apply?

CHATRVAY MITCHELL: You mean that 1s the only place
the question arises?

IR, PRYOR: That ls, I wonder 1f you could have a
situation comparable to the TVA under the general laws pertalining
to condemnation.

CHATRIMAH ﬁITCﬂQLL: What does our Reporter say? Scores
of these projecta have besen authorized.

MR, PRYOR: That 1Is true, |

CHAIRMAY MITCHELL: Do you know of any statute other
than the TVA where the procedure is prescribed by Congress?

PROFES30OR MOORE: No, I deﬂ't,

CHAIRMAN MITCHELL: You are right up agalinst iﬁ;

MR, PRYOR: That is true, there isn't any project
comparable to TVA, but if you had anything comparable to TVA it
would be because Congress passed leglslabtion providing for it,
the Miszsouri Valley Authority, for instance,

JUDGE DOBIE: This bakes care of that, dossn't 1t?

Mit, PRYOR: Yes.
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JUDGE DOBIE: In other words, it reaches into the
future, end 1f Congress should creabe a big thing like the
:ﬁisgouri Valley Authority or such a&s our project in Virginis, all
that would £it into this rule,.

MR. PRYOR: They would do just what they have done in
the TVA lepislation. Théy would provide for condemmatlon by a
covmmlasgion,

JUDGE DORIE: We don't stop that at all.

MR, PRYOR: THo,

JUDCE DOBIE: This is not limited to past Acts of
Congress. It applies to sny future Aect, which I think is desire
able,

CEAIRHAE MITCHELL: Mr, Pryorts peoint 1ls that all this
talk.aebout having the rule specifly the conmmission system or some
other system 1s 1ldle because the Gongraés will always prescribe
the procedure in its Act, I don't know,

MR, PRYOR: That is the polint,

CHATIRMAN MITCHELL: There may be & great many cases
where they have not. Aren't there some great enterprises iﬁ the
way of lrrigation eand water power dsams and the l1iks?

JUDGE CLARK: There are a lot of things on flood control
and the llke. If you will léok at my Ohio Stabte article, which
I think you all have, on page 3 you will find references to |
atatutes, but they don't specify the form of trial., What I

cited was the provision for lmmedlate taking, which is a little
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different thing.

CHATRMAN MITCHELL: What you mean is that there are s
vwhole lot of st&iuhes? Aots of Scﬁgﬁ%ss, on the books now to
authorize prpjects regembling TVA and having to deal wlth large
areas and all that sort of thing, where the Congress has not sald
anything about 1it.

PROFESSOR NOORE: They go o s%ata law, as In the
channelization of the ﬁissiésiﬁpi River, which Involves condemma-
tion of vast acreage In slx or seven states.

MR, PRYOR: They get slong fairly well with the nine-
foot channel project on the Mississippl River without a commlssion.

CHATIRMAN MITCHELL: In Minnesota they have commlissions
and Jjuriles befh.-

| HMH. PRYOR: They have in Iowa, too. T mean wlthout one
of these big‘TVA commissiona,

CHATRMAN MITCHELL: I know what the law was when I was
in Minnesota when they started all this river work up there.

e had € syatem by Which,gou started out with a commlsslon and
then you had a new trial de novo bafera a jury. The Department
has always talked about a double trial. Thay‘dan*t want both.

That 1s what they get under the conformity system. That is what
they ere getting in some of these big projects today that eall |
for commissions just as much as'the TVA projeect does, maybe not
so big but atill there is the guestion of large quangitias of

similar lsnd and poor people wlth little tracts off at a_;'
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distance, loaéiﬁg the courts down. If there were no statube on
the books today that ereated any luportant project like the TVA,
thaet has reasons bsack of 1t for a commisslon system such ag the
VA project has, I would apgree with what you say; but the fact 1=

that there are a good many projects on which Congress has not

done that very thing. Congress has been split about conformity.

There are a lot of fellows in Congress who think that all these

|
|
:
|
|

condermmatlion cases ought to be conducted acecording to the con-
formity system, and quite a lot of them object to a uniform

federal system,

JUDGE DRIVER: T don't kﬂéw Jjust how this provision for

a2 speclal tribunal In the TVA ecame about, but 1t zeems to be, 1If
not unique, at lesast very unusual, There are some very large
land acquisltion projects which have gone through Congress sincs
then, and so far ss I know, no specialrtribunal has been sebt wup
in the case of sny of them. For example, the acquisitions in J
connectlon with the atomlie snergy progran, one of them in wmy
state, a reservation thirty mlles square, to make plubtonium, .
That land waes all acquired through the War Department, with no
provision for a special tribunal, We have the Columblse Basin
Irrigation District and two new powser dams under construction,
MeNary snd Chilef Jozeph, large acquisitions, and theré is no
provision for a specisl tribunal,

Mi. PRYOR: Do you have jury trial?

JUDGE DRIVER: We have a jury system there, ves, under
i s J98,
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conformity with state law., I was one on the committes who was in
favor of providing for jury'trial in all cases, I thought that
uniformity was desirable, that you should have uniformity as %o
tribunal, and that if we had only one tribunal, the jury system
would be mueh preferable to the commission system; bﬁt I have
come to the 3onelusian,'partiaularly'aince that last meeting with
the Supreme Court, that we Just simply cannot sell a rule to the
Supreme Court unless we make some provision for a commlssion in
some cases, I think that this 1s about the best compromise that
we could get,

After our meeting, General Mitchell, the Chief Justice
asked me to cam@\in and see him on snother wmatter, and during the
course of our conversation he brought up the maﬁ%er of thils rule.
He sald he was against our rule personally and that he falt sure
the majority of the Court would be against & propossd rule which
regquired a jury as the trlbunal in all cases. He was very sure
that the majority of the Court would turn down such a rule or
» wculé have &t that time,

I think that a rule éantaining & compromise 1z bebtter
then no rule at all., 8o I have changed my view and am in favor
of the proposal here..

JUDGE CLARK: I just wish to bring to your attention
one or two statubes. Here 1s one for the control of flood waters
of the Mississippl River, Title 33, Section 702d:

"The Seeretary of War may cause proceedings
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to be instltuted for the acquirement by
condenmation of any lands, easemonts, or
rights-of-way which, in the opinion of the
Secretary of War and the Chief of EBngl-~
neers, are needed in carrying out thils
project, the sald proceedings to be ingti-
tuted in the United 3tates district court
Tor the district in which the land, ease-~
ment, or right-of-way ls locabted., In all
such proceedings the practice, pleadings,
forma, =nd modes of procsedings ghall
conform as near a3 may be to the practics,
plsadings, ferms, znd proceedings exisbing
at the bime In like causes In the courts
of record of the sbate within walech such
district court is held, any rule of ths
court bto the conbraery notwithstanding.”

i *

k¥ b

The Atomle Energy aclt, the new ome, Title 42, Bectlon

1813b, says:

"In the exercise of the rights of eminent
domain and condemnsation, procsedings mey
be Inatituted under Sectlion 857 of Title |
40, or any other applicable federal statute,”

Then 1t goes ahesd end provides for immediate possession.

Bection 2857 of Title 40 1s the ordinary public works condemmation,
and Sectlon 268 of Title 40, dealiung with that, Iis enother con-
Tormity one:

"The practice, pleadings, forms, snd modes
of proceedings in causes arising wmder the
provisions of Sectlon 257 of this Title
“shall conform as near as may bs to the
practice, pleadings, ferms, and proceedings
axlsting at the time in like causes in the
courts of record of the state within which
such distriet court is held, any mils of
the court to the contraty notwithstendlng.m

MR, LEMANN: What does the language, "any rule of the

court to the contrary notwlthstanding," mean?
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JUDGE CLARK : I don't know.
JUDGE, DOBIR: The district court.

MR. LEMANN: Dosa that apply to the distriebt court?

These are rules of practice for the distriet courts, so in effect

wWe weaid be uﬁdﬁrtakingrto repeal that prgvisien. I am just
wondering whether or not it would be construed as a repeal of
that provision,

CHATRMAY MITCHELL: Vhat 1z the date of passage?

JUDGE CLARK: I would say these are all very old, The
last statute I read was August 1, 1888,

MR, LEMAEN: Eu£ the Atomie Energy statute referred
back. |

JUDGE CLARK: Tha Atomic Energy one is of course much
more recent, and it does refer back to that. The Atomic Energy
one 1g August 1, 1946,

MR, LEMANN: But 1t refers back to the 1888 one.

JUDGE: CLARK: That is righb,

Mhﬁk.rigﬁﬁﬁﬁz what was the first one ycu_r@ad?.

JUDGE CLARK: The Mississippl one.

MR, LEMANN: How old is that?

CHAIRMAN MITCHELL: You see, they had to emnfarm these
systems generally at the time the statute was pgssed@

JUDGE CLARK: The Mississippl one is May 15,'1928x

MR, LEMANN: I .was_ going to ask what influence and

effect the accession of the Attorney General to the Court might
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have upon ﬁhé resolution of this problem, Az T raﬁall it, we
were egged on to thls thing originally bgiﬁha Depariment of
Justice. We would not have undertaken the condemmation rule back
In 1937 and 1938 except that they got hold of Major Tolmen and
saild they needed something véry badly, 6?5Efb§f0?% the last war,
They continued to press it, bub they always pressed it with
insistence on trial by jury. As I recall it, they always wanted
t?ialrby jury, They wented a uniform system, and they wanted
trial by jury.

I think the profession is not very much interested
because thils doesn't oréinarily come across the life of the
ordinary practitioner, It 1= only occasionally that he gets a
cage like this, and he doesn't cere much about it. The only

Vpeopl@ who take any Interest, apparently, in the bar are the
offlcials of the sections of the bar assoclations who are charged
with matters of this sort,

JUDGE DOBIE: The local practltioners are very much
interested in dilstriets in which they have a great deal of it
for axémple, the Easterﬁ District of Virginia, where I was born,
areuné_ﬁarfdlk.»

MR, LEMARN: I was speaking broadly of the country at ‘
large, and I wés really developing the argument or the thought,
Armistead, thaﬁ the pressure for this came Qriginally from the
Department of Justice,

JUDGE DORIE: Thaet iz correct.,
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MR, LEMAWM: They had a lot of cases at the time, whieh
were made more numercus by the war., Now spparently the business
‘hag slacked off. They wanted uniformity, anyhow, through the jury
syétem, and when they finelly could not gei it through the jary
gystom, as I follow the report of the discussion of the Supreme
Court, other than Justice Rutledge the Court doesn't like the jury

system, so the Department sald, "Let's drop the whole thing."

If you go back to the Supreme Court with s rule that cubts out the
Jury system at least in part and exposes them under the rule io
the possibllity of a commlsslon, under this proposed modification,

and the Department of Justice says, "We are agalnst it,"

particularly now bthat they have a friend in Court, even if he
wculﬁn'ﬁ 81t on this-~and I should think he could sit because it
is not a judlelsl matter.

ﬁmmm&fﬁ%ﬁﬁ&: Surely.

MR, LEMARN: If he sald, "Boys, I have talked this over
with my former colleages, I know the situation, we don't like
these eomﬁissions,:aad we would rather stick where we are," which
i3 what he said two years ago, you will have a divided Court,
apparently. The Chief Jushiéé ﬁééigene on record &as agaiﬁsﬁ the
Jjury sﬁstem, and Justiee Clark has gone on ?ecerdras for the jury
gsysten., II you have a divided Court and the report te Congresas
is dividad, end 1f Congress has the opposition of tﬁe Department
of Justles, I am sort of thinking aloud and don't know where I

am comlng out on it. I am mershalling the things that are
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coming through my mind, Will we not just impair such prestige
as the Committee may have in connection with fatufe work?

CHATRIMAN MITCHELL: Wwhat is your suggestion? Stick
pur tails between our legs?

MR, LEVMATY: Of course, nothing we do will protect us
against some eriticism. I we stick our talls between our legs,
then Walter Armstrong and those of his gchool of thought will
aceuse us of pusillanimity. I don't know where I am coming out,
Mr, Mitehsll, but T am very dublous about our ability to get some-
thing through., Just on goneral principles I don't like to under-
take something thet won't result in & satisflactory rule and won't
be enacted., T am really thinking partly of the influence of the
Gommittee in rules g§n@ra11y, not personslly, I don't think it
makes any difference toxééy one of us personslly, but T am think-
Ing of suech influence as we might commend in recommending changes.
As T recall 1it, Mr, Mitchell, we have never yet besn really turnéd
down by the Supreme Court or the Congress, except in those cases
where thﬁ Supreme Court withheld approval of the smendments
because they had ceses pending before them which involved some Qf
the matters thet would be affected by some of those smendments.

I believe that is right. I know it is trus in two casges,

JUDGE CLARK: There were two cases in the original
rules, however lmportant you umay consider them. One was the
reglstration of judgment between the districbts, and there was

something on c¢ross examination.
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PEOFE3SSOR HMORGAN: The scope of cross-examinatlion.
They turned us down on that, and then Congress gave us what we
wanted on reglstration of judgment afterwards, so the Court was
wrong on it,

CHATRMAN MITCHELL: I don't think the Court wus wroag,
I always felt thet lhat matter of providing for registration of

N, : » 't

the Judgment in the state of district in which it had been
rendered was %ﬂ% a thing that had tb4ba done by Congress, 1
think the Court thééﬁ'it out beesuse of doubt about 1it,

MR. LEﬁARE: I think that i1s so, It wasn't because of
disapproval of the thing on the merits. I didn’tlagr%e with you,
Mr. Chairmaen, I thought that we could do it,

At any rate, 1 think we ought to take a preliminary

vote &3 to whether we are golng to continue to struggle with this

thing. After all, as I understend 1t, nobody egged us on to thia
meeting except the Chairman, Am I right about that?

CHAIRMAN MITCHELL: The Court referred it back to us to
act, and I think the Commlttee has to act. 1 thought we ought to
get together to act.

PROFESSOR MORGAN: I think, Mr, Chalrman, 1f we don'g
propose something of this sort and keep in the provisions &hiﬁh
the members of the bar have especilally approved, about notice
and a0 on, we will get a lot of criticism from the bar.

CHAIRMAN MITCHELL: Don't you remember, for instance,

tﬁat without this rule if the government goes into court and

N
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takes immedlate vpossession of a plece of land snd doesn't take
title, but selzes possession and holds 1t for & while and uses
‘1b, end goes on and has a trial by jury and gets a verdict for
taking that it doesn't like, it can say, "To hell with you.
I will get another piéce of land,” end dismiss the csse. They
have had possession of ﬁhe man'g land for perhaps a ysar or two,
and the present law allows them to dismiss the case without having
damages awarded for what they did teke, They could require the
1ana'¢wner to go into the Court of Clasims and sue the governmenk,
That has been an outrageous injustiee, There has been
a lot §f feeling in the bar about it. One of the things we
attempted to do in this rule wass to provide in the dlamisssal
clauge that the court couldn't dismiss the case without a stipula-
tion on both sides in a situstion lika_th&t, unless he went on
and awarded compensation right then and tﬁere for what they had
taken,
\ MR, PRYOR: (Gentlemen, 1t seems to me that the Depart-
ment ought to want a unlform procedure of some kind. Our firm,
for instance, was interested in a lot of these cases in the
Mlssissippl River nlne-foot channel project. Whers the property
wag on the west side of the thread of the stream it came under
Iowa procedure and we had to have a commlssion hesring, snd then
we had an appeal and a trial in the distriet court by a jury.
If the property was on the east side of the thread of the strean

we would go over into Illinols and have 1t under the Tllinois
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procedure, where there wasn't any commisgsion and we went right
inte the district court and tried 1%, which was a much more
tsatisfaetarg arrangement. It was to us, and 1t certainly must
have ﬁeen much more satisfactory to the Department of Justice.

If it had been all oné'way, it would have heen more sabisfactory,

MR, LEMANK: éuppese ve adopted this proposed rule
and the distriect judge on one side of the river sald that there
wag no reason not to have a jJjury, and the Judge on the other side
sald he didn't care for juries, that commlssions were much better,
then you would be confronbed wﬁﬁh & lack of uniformity on the
two sides of the river, |

HR. Pﬁféﬁ: I haven't any answer to that,

MR, LEMAWNN: That Gcearreérta me ss he was speaking.

JUDGE DOBIE: I think the asnswer to 1t is that all the
way through the rules as we drew them we vested a great many
things in the discretion of the distriet judges The basls of the
whole thing ls that you have dlstriet judges and that they will
exercise their discretion In sn admirable WAY .

MR, PRYOR: I am not afrald of 1t, but I am wondering
1f we won't have opposition to_tha rule on account of that .

JUDGE DRIVER: HNHr. Chailrman, it seems to me lnevitable
that 1f you submit any kind af condemmat lion rulé, you are golng
to get eriticism in some quarters. You will have arihisism‘fram
a great many district Judges. Ir you go one way, you will have

eriticlsm from the bar assoelation; and if you go In another way,
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perhaps you will have criticlsm from the Department of Justice,.
It seema to me that we should bear in mind that we are not adopb-
ing ény rules, We are dolng staflf work for the Supreme Court,
1 thimk it is our dutg to submit to them the best rule we can
draft. T think we hafgb;wéggéﬁfule here, but I don't think we
should be gensitive aboﬁt it if the Supreme Courit doesn't see fit
.to adopt our proposals. It is our duty to make a proposal, I
think, .

| MR, PRYOR: 1In so far as these other criticliasms by the
Department are concerned, I think they are utterly unreasonable,

PROFESSCR MORCGAN: 8o do T,

MR, PRYOR: I don't think they will pursue that pogition
to the 1limit becauge it is unreasonable, 1 think we have a good
rule here, The only qaestiog in my mind is about this tribunal,

PROFPESBOR SUNDERLAND: Wouldn't the Attorney General's
Department have power here in effect to veto the u#érof COom~
missiéns by merely failing to get sn appropriation? What would a
judge do with a rule like thls where there wasn't any appropri-
atlon?

CHAIRMAN MITCHELL: That is true of a good many things
as 1t stands tééay. he De@&rtmﬁnt.has to get an appropriastion.

PROPESSOR SUNDERLAND: They are agalnst the commission,
so they don't get an appropriation. In effect, they veto this
provision of the rule, don't they?

CHATRMAY MITCHELL: Oh, no. They veto the condamﬁétien
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becauge they can't usse a jury and they haven't any money for the
other. That would lesave them high and dry, They would not
condemn 1it.

PROFPESS0R SUHDERLAND: 50 wreally they wonld never do
that,

CHATIRMAN MITCHELL: Of course ﬁét;

JUDGE DOBIE: I don't think we' can proceed on the
theory that the Deparitment is golng to act badly or act unreason-
ablj”er act in & way that is opposed to what we think 1s best.

I think we ought to tell them what we think and put it up to them,
If'they want to battle-ax 1t directly or indirectly, that is
thelir responsibility. I think we would be derelict in our duty
if we Just dropped 1t and said, "Oh, well, if there is objection
or the Supreme Court doesn't seem to be teo friendly or the
Department of Justice hasn't cooperated the way it should, we are
not going to do anything," I think that would be bad. 1 am in
favor of passing it on té them,

JUDGE CLARK: I think we ought to go shead. I agree
thoroughly with what Judge Driver said. It seems to me we have &
good rule and we can't back out, Of céurse, ir you sat in
military court for a while you would realize that you heve to do
things, whatever the Supreme Court might do, There is another
possibility, of course: The Supreme Court usually hiﬁs you where
you lesast expeet it. They usually don't hit you on_tha things

where you think they are.
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T want to throw this out Tfor coasideratien, Would it
be at all desirable in thiaz regard te pubt up an alternatlve teo
the Supreme Court, indicating our preference, of course, They
sre finally going to make the cholece, and if they have the
alternative pr§visions, it might be possible to push them a 1little
and say, "This ié the only point of debate. We think the beiter
solution is this, bubt we think you should t ake elther one or the
other."

MR. LEMANN: Of course, you could do that partly by
going back with your first suggestion, Judge Driver quotes th@
Chief Justlce as saying there is no chance of approval of that,
but that would be one albternabive.

T would like bo ask how closely we were divlded on this
guestion, We were reminded by the Chairman that we were very
¢losely divided on this trial by jury question originally. I have
~ forgotten how 1 voted'myselﬂ.

JUDGE CLARXK: We have the Sranseript here, I don't
know whether we can ascertain that or not,

MR, LEMANN: It is not very importent.

JUDGE DRIVER: If I’may correct perhaps & wrong lmpres-
sion I may have glven, the Chief Justice in talking to me didn't
indlcate, gné I gathered from what he sald that there had not
been any vote taken or any formel stand or the matter submitted
Formally bto the Court. He merely said that he was inclined ‘to be

against a rule that provided for Jjury in all cages, and he thought
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that the majority of the rest of them were, too, That is‘thg
position hé took.

MR, LEMANIN: what 1s the Kentucky practice? Do you
kmow, Judge Driver?

JUDGE DRIVER: I am not sure, I dom't know whether
they have commisslons in Kenbueky or not,

MR, LEVMANN: HMost of us have a propensity for our own
practice, and I wondered if that throw any light on 1ib.

CHAIRMAN MITCHELL: I have always had the feeling myself
that the proposal of gliving to the dlatrct judge discrstion to
pick the jury or the commisszion according to the circumstances in
the case, 1f that sort of thiné is adopted, is no good argument.

PROFESZ0R BUNDERLAND: They do have the commission in
Kentucky.

MR. LEMAEN: The Kentucky practice 1s comaission, That
supports my hunch.

PROFESSOR SUHDERLAND: They have four methods, Thres
of them provide for commission.

JUDGE CLARX: What iz the other one?

PROFE3S0R BUNDERLAND: 4 writ of ad qued desmmum 1s
issued, )

CHAIRMAN MITCHBELL: With thi$~pr0§03&l that tﬁ%
Reporter got up, if you approve thait, I eag't think of any just
argument that can be made agalnst this gglé. I read you that

paragraph of my letter where I analyiéd the laws in the different
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states under the conformity system. There are two s tates in
vnich they have a commisgsion plus the Jury, and they sre all &
mess., That is a terrible waste, A lot of them have commlssions
anyw&y.k

There i1s only one thing thsat hss ever troubled ne,

I have read the debates on both the bllls when the Congress was
asked by the Department of Justiece to pass a LIll providing for
Jury trials in all condemnetlon cases., Both those bills were
defeated. I went through the Congressional debates to see just
what the Congressmen were thinking about. They éﬁre pretty well
confused, but I gathered one thing., Whether they were Tor jury
trial or for commissions or what, when they are taking a man's
property away from him there were & whole lot of them who said,
"Let's take 1t away in the msarmer provided in our state law."” :
That ls the fesling of a substanblal number ofrﬂcngressmen
favorable to the conformity system.

MR, LEMANN: That ls just what Vinson was influenced by
when he wanted to do what hils state practliee called for. If he
had been in Congress, thet is the way he would have voted.

CHATRMAN WITCHELL: By the same argument, we ought to
abolish this rule,

MR, LEMARN: Yes, I thought of that, too, in fact, on
the way up here. We were discussing how far the Suprsme chrﬁ
weuldrearry some of thelr decisions, They may eventually abollsh

them, Lsnd 1s a very local thing., It is tled up with the idsa
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of a man'as howme being his é&gtla, his freehold. IMuch of this
land they take belongs to large land owmers, it is trua, butb
Vland titles and anything affecting land is 10@&1 ih ngtuéeg

Before we vote on this alternative, I would like to ask
Judge Driver, if he would, to summarize sgain his reasons for
preferring the jurﬁ system. Justlce Viason preferred the com=~
mission system. We would give the preference, would we not, in
this alternative to the jury system?

‘7 CHAT RM&Y MITCHELL: Yes,

MR. LEMANN: You were against the jury system?

CHATRMAN MITCHELL: We say a jury unless thsre &5&
speclal facts which the judge thinks require the commission.,
The emphasis 1s on the jury.

MR, LEMANK: Would vou write 1t the other way? If you
wers agalinst the jury system, would you say commissioners unless
the judge sent it to a Jury?

CHAIRMAN MITCHELL: No, I wouldn't put any stress on
that. I would say that the court shall order elther jury or
commission, depending on the faects, not laying any emphsasls on
one or the other. As far as that is concerned, I am content to
leave the emphasis on the jury, where the majority of the Commit-
tee put 1t in the first place, bringing the Supreme Court around
to our view by meeting Judge Paul's protest, which obviocusly
impressed the majority of the Court.

MR, LEMANE: How did they get hold of Judge Paul's
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protest?

CHATRMAN MITCHELL: Becauss I wrote the Iudzes on the
TVA procedure, |

MR, LEMANH: T know how we got 1t. Jow did the Suprame
Court get 1t9

CHAIRMAN MITCHELL: I pot these mimeographsd coples,
snd I thought the Courit ought to hév@ his viewa. I asked the
gecretariat here in this building to supply the Justlces with‘
thoée papers., Paul didn't wrlte a letter to the Bupreme Court.
They just plicked up his 1@&%@? in that group as one of the out~
standing statements of the advantages ofrthe cormmmisslon system in
these big projects. They were impressed by it. That 1s how they
got it. They got it from us, and not from Paul,

JUDGE DOBIE: I am satlsfied Peul got 1t from his
experience with the TVA because he 1is fh@ digstrict judge in the
Western Diatriet of Virginia,'which is vhere I 1lilve, and there
i3 hardly sny district in the Unlted States where there haz been
logs condemnabtion than in the Western District of Virginia,
during the war snd even after the war. On the other hand, there
_has been more in the Eastern Distriet, vhere Norfolk is, thaen in
any obther district comparable in size., I know Paul because 1 satb
on the circult court of appeals in a review'of one of hils
decisions when he sat wlth s three-judge court in connection
with the TVA,

CHATERMAN MITCHELL: You realize what wy attitude is
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here at thls mesting. We were egged on by the Department of
Justice twice to tackle this job., Cummings asked us first the
:year 5efcre we ended our work. We all realized it was a diffi-
cult job, but we tackled it aﬁd got out a draft that was a pretiy
good start, As soon as the Department of Justice créwd and the
lawyers around the gsvefnment saw it, they commenced to guarrel
1ike pickpockets among themselves, They didn't want this, that,
or. the other. There was such a disturbance ilnside his owm
organization that Cummings withdrew hils request. That satisfiedv
us. We droppeé‘it. Then it was renewed., I have forgoltten who
did it later, Now we have gone through to the end and have done
a very difficult task and drawn up a rule that we think is good
and whiech certainly simplifies things over the conformily system
and sll its double trials, which are terrible, I think we may
7bé slapped by the Court, but I have the feeling that 1f we have a
good rule and 1t 1s in the public Interest, it will be adopted.
It cures a lot of defects in the present law that are unfair to
property ovmera, and 1t simplifies things .

If we decide to submit this, my ldea would be that the
firat thing to do after we reachsed that conclusion is to submit 1t
tc.the Department and lay our cards on the table., "We have been
all over this thing again, gn& here 1s the sltmation, WQn;t you
acquiesce and glve your support to this rulet®

I also have in mind that we ought to go before the

American Ber Assoclablon section which has to do with this at the
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fall meeting, take this up with them, thresh it out, discuss all

these things, and try to convince at.leagt thai gsection that the

‘rule 1s & good one and gelt their endorsement. T am thinking wmore
of Congress than I am of the égurt. Then put it in to the Court

for such backing snd opposition ss may appear aﬁé lat them do as

they like,

JUDGE CLARK: Ir. Chalrman, I can answer IMr, Lemann's
guestion mow. I don't know how informastive it is, but the
Chairman reported we were all unanimous when we adopted this,

I think p@?h&p& we weren't quite as unanimous ag that,

CHAIRﬁéﬁ MITCHELL: Unanimous on what?

JUDGE CLARK: On these provisions which we voted on
F@bruary-é, 1948, lHMonte asked a few minutes ago how the vote
stood on this,

Mit, LEMANN: I saw either your article or someons
elsets, and the Chalrman stated we were sharply divided on this
rule. I think you saild that in this article I resd on the way up.

CHAIRMAN MITCHELL: I think we waived our individuel
views, We have'&ene that time and time sgain,

MR, LEMAWNW: Yes. i Just asked that Mr, Tolman pilck
out our first draft of rule to ses how we settled it in the rule
we drew and suppressed. Apparently, on a qulick look, we vobted
for cemmissions st that time. I have Just opened t&e volune %o
it to look at it. Maybe that was the Chairmen's influence at the

time.
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PROFESSOR MORGAY ¢ ﬁent@; the point is that the majority
of us were againgt jury triélruntil we heard the arguﬁémt of the
‘Department of Justice men here as to the way they conducted those
jury trisls. When they had & jury for the whole business,
actually they tried only two or thres pleces, and then all the
rest of them fell In line with reference to those two or three
?ieces, so vou got practlcally uniformity. They found that much
nore satisfactery than the other way. Bob Dodge sald he had
always found it more satlsfactory, and so on., 1 came Into this
meeting determined that one thing I didn't want was jury trial,
and T went out convinced that.it was the better way for men who
had a tremendous ameuﬁt of experilence with it,

MRE. LEMANN: T think I went throﬁgh thé same process as
you, but I eouldn't now be sure which way I finally voted.

PROFESSOR MORCGAW : I know I voted for it.

MR, LEMANN: Bt this first draft In 1937, which we
ourselves afterwards abandoned, provides for commlssions, That
shows how we have f{luctuated ourselves in our own thinking from
time to time as to the way to do 1%, My recollection i1s like.
yours, that the Department of Justice had a large part in our
finsl decision.

PROFESSOR MORGAN: I had a letter from Learned Hand
who sald, "For éod's sake, don't use the commission, It is the
most extravagant and wasteful thing in the country.”

MR, LFMANN: Really?
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?EQFESSGE‘ﬁﬁﬁﬁéﬁz Yes, He said, "We have just had a
Jury ﬁrial in Wew York," and he gave me the case and zhowed how
long it btook them to get it and how mueh 1t ecost. He sald, "The
commigsion is the last thing you want,” That 1z whatl helsaid.
Then, with the Departument of Justice saying_tha gsane thing, who
was I to vote against all that?

JUDGE CLARK: At the 1&$t wind-up Professor Torgsan
end Mr, Pryor wsre the strong people, There was a little diésanﬁ'
possibly from the Chairman, although he presided very impartially,
and from Judge Clark and Judge Driver, too, Mr., Lemann sesoms to
hav e been very guiet, I thought for a'mgﬁ@nt he wasn't there,.

MR, LEMAFRN: T couldn't have been there,

JUDGE CLARE: This 1sg the morning of February 3, 1948.
Professor Morgan sald, "I think they made a wonderfully good case
yesterday,” We had at that time two alternativas in the draflt,
and that is what we were vobting on. The second alternative was
the jury trial. The first alternative waé jury trisl only when
the procedurs called bona fide conformity.

| "Chairman Mitchell: lthere Congress has not specified a

system, what is your pleasure about that? Do you wani to provide
for a jury triel or do you want to provide for the local law or
a comulssion?

"Profegsor Morgan: I will take the jury trisl.

"Judge Clark: Couldn't we discuss a little bit,haw-ta

. approach 1t? We might look at the alternatives we h&?é hers,
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fully. |

"I think the issue could be a modified conformity, i
- I may - put 1t that way. The 1lssue mizht be staﬁsd thislway, T
suppose, either local confermity or jury or you can make a situa~
tlon in between.

"If you lﬁok at the alternatlives we had, for example,
thg{fifst one was a modifled conformity or is conformity only for
jury trial, and that gets away from thils doubla-barreled thing
that ncbody would approve; that is, the'ccmﬁissien plus ths jury.

”Ch&irﬁan Mitehell: Ws are all against it if ﬁﬁ can get
by with it,

"Judge Clark: That is really the point of my suggestion,
that we do not need to go completely slong with stéte conformity.
These provisions go to a modified éonfofmity and the lssue might
be between a complete jury and this kind of modified confcrﬁity;

‘ "Professor Morgan: The Department of Justice made a
very good case for a regular rule for a jury trial normally
unless the parties walve it. It seems to me they made an execel-~
lent case for that. Let!'s not talk about state conformity; let's
have a jury trisl according to the rule.

"Chairmm Mitchell: Let's take a vote on that., All
those in favor of not having & commission and for a jury say
age. 1t .

You will notice what comes next. There is no call for ..
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ﬂﬂOeS . "

"You are all egreed about that, I guess., If that 1is so,
it knocks out the conformity ldea completely doesn't it?

"professop Morgan: Absolutely,

"ehelrman Nitehell: And we are left now to & jury trial
in all cascs where the partiss ssk For 1t, elther party asks for
1t, In all cases excspt vhere Congress nas apeclfied aﬁcthef
tribunal ™

¥R, IEMAVN: Hez savs he wes always against 1t, Mr,
Mitehell, but he evidently didn't feel ﬁhat he was called upon to
express himselfl,

JUDGE CLARK: Then Judge Driver comes along, and I sug-
sested that he wes dragging his Teet a little.

"Judge Driver: I was impressed yesterday by what you
said, Mr. Chairman, sbout the possible difficulties in Congress.
T wonder if that doesn't mean we could largely mest that 4iffi-
culty by heving the flrst alternetive,” which was this modified
conformity. "We could point out in the sectlon that where they
have & locel commiasion the judse in his diserstlon can provide
for it in any partlcular case.

"Ohalrman Mitchell: That is the note I tuckaa into the
nobe mysslf here, as a possible 21d 1n getting 1t thfough
Congress, Another alternative to those atated in the araft would
be to pvrovide the tribunal be & conmlssion wlth review by the

district court, with power in the court to permit a'jury trial
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upon the request of either party,

Wou reversed that, You have a jury trial %gt glve the
court power to order a comnlpaion lnstead of a jury.

"Judge Driver: Yes, & comulssion Instead of g jury,

If thet is pub in, I wouldn't want then an aypﬁai to a jury
becauze vou wonld get back to the old syaten.

"Mr, Pryor: I like this second alternative,” whiéh is
the jury triel, "It doesn't provide for any commission ab all,
You can have a jury if you are willing Lo accept the second
alternstive, or you can walve the jury, yvou don't have to demand
it, and it can be tried to the court,”

Then thers wasg some more discussion, and then:

"Chairman Mitchell:  # 3t % Charlie, it looks to wme as
if the cormmitiee 12 unanimoaély azreed all along the line as to
principle. What aliernative will carry out what we have just
agreed to? -
"Tudge Clarks Ths sscond will do it more completely.
The zecond can do bhat with some slight revisions, but the sacond
was Intended to do thet anyhow,

"itr. Pryor: I think it does it.

"Chairman Mitchell: That gecond alternative hlts it
right on the heed ™

That is how we went along. Some of us had a little

doubt. I come from a sbtate without a jury trial. In the interest

of settling it, because thers was & good argument, 1 went along

1
]
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and I znezs that 1s what we all d4id. There were some doubts we

had.

PROFEISOR MORGAN: You had some doubbs, Charlie. You

i

wented to have the Connsecticut system used, where a rebtired judgs
could handle the thing.
CHAIRMAN MITCHELL: T wouldn't ettempt to zo back and
gay how I felt et one time or another about this thing, but as 1
think bsck now 1t seems to me that this idea of a provision to
provide for a cowmiszion in one kind of case and for a jury in
another type iz a development in mj mind, T used io think in
terms of one or the other as a seneral provision. After all this
TVA businegs and whet the Court thought about Paul's ideas, I
gwung around to the ides that, whatever might have beon in my
mind before, it wesn't right to have an sbsolute ruls for sither

because it would depend on the conditions and circumsitances in the

case, So, I have worked my mind around to the point where I think

it 1is impossible to define in a rule conditions which will cause
the gelectlion of a commisaion or, in the aliarnative, a jury.

We can't draw any rule which will line up the conditions and say,
"These are the conditions which need & commission, and under
these conditlong it will need a jury."” The solution 1is to leave
it to the discretion of the court. I have considered this thing
because I wss worried about Congress and its views, |

| The true solution is to recognize the fact that in

certain types of projects the commission is obvlously preferable.
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The Depzriment of Justice has never had anybthing to do wlth any
VA claim. Thet 1s handled by the lawyers of the TVA. So, they
are not judges of how well that work iz done., The evidencs is
pretty conclusive on that. IHowever much I way have wobbled on 1t,
I have finally come sround to the idea that the true solution is
to preserve the TVA and %he Dlsdbrict of Columbis system, the
latter having a five~man systém.

JUDGE DOBIE: I saild a 1ittle while backthat I thought
we could truast the discretion of the dlstriet jJudge, and I still
think so. I am inclined to think 1t might very well be that
whers a judge has hed & great deal of experience with the commis-
sion system snd ig familier with 1t and likes 1t, he probably /
would be a little more prone to grant the application for a core-
mizaion than would bs another Judge who rather prefers the jury
gystem, I think that ils something we can't grapple with,

CHAIRMAY MITCHELL: It gives the Judge the power to fol~
low the conformity idea 1f locel opinion and counsel are_for th@v
jury, but it does gut out the double trial.

JUDGE DOBIE: Yes. I am in favor of that.

CHATRMAN MITCHELL: Judge Learned Hand never had any
condemnation case involving a ﬁig projeci. He is thinking about
conderming a lot for a post office or something like that. The
cgovernment hasn't had any big waﬁé# projeets in ﬂawgicrk that 1
know anything about.

JUDGE DORIE: They had one big one, dildn't they,
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Charlie, where they condemned a large part of Brooklyn for the

~ Navy Yard?

| JUDGE (LARK: Thet is right, the Ergéklyn Havy Yard
vusiness. OFf course, Judge Hand was strong for the court alone.
He didn't care much for the jury, for that matter, but gé thought
fhé cormission was worse becsuse of delay and expense,

CHATRMAY WITCHELL: I went to remind you that 1 was in
the Depertment of Justlce for aight vesrs, and I had a lobt to do
withyﬂenéemmation. That is to say, I had sn Asslstent Attorney
Ganeral'frem the Tands Division in wmy offlce about once every two
or three weeks yvelling his head off gbeut zome 3ury that had
sosked the povernment. Vhen you say that the jury system produces
results satisPactory to the government, that la dammed nonsense,

T know better, They wlll scak the government sometimes ds hard as
thej can and flx extravagant sums. Why the Lands_Divisicn of the
Deper tment of Justice shonld say they always gelb & good result
with a jury is beyond me. Seth Biéh&r&son, who drew the TVA
statute, was my Arssistant Attorney General in the Lands Divislon
for four years, He had a lot of conéemnatiens,»and'he had bad
results with juries.

JUDGE DORIE: Vhen were you Attorney General?

CHATRMAN MITCIELL: 1920 to 1933. Uhen Senator George
Norris, who was the father of the TVA, sand who used to run around
with a radical Republican group, wanted the TVA law dxgwﬁ, he wentb

to Seth Richardson, and Seth drew the TVA statute as a result of
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his experience in the Department with juries,

JUDGE DOBIE: Isn't it the general contentlon that the
iTVA has worked very well? It is my understanding that the TVA
has worked well in practice iﬁ a great majority of cases.

CHATRIMAN MITCHELL: The legsl ﬁtéff of the TVA say so
wgqualifiedly and conviﬁciﬂgly. Ag you ramémaar, they gave us
memoranda on that. As we Just clted, the Jjudges who handlsd!tha
TVA cases say’sé zlsa,

JUDGE DRIVER: They still get blg verdiets., About ten
days ego I set one aside or reduced 1% or in the alternative
granted a new trial. I thought the verdict was outrageous. I am
reluctant to interfere with the jury 1n these cases, but I thought
they gave an outrageous verdict. The property owners had very
competent counsel, and they just walked sway with the trial.

That is & condition that still prevalls,

JUDGE CLARK: How much did you reduce the verdlet?

TUDGE DRIVER: Tt was o lessehold condemnation, an
ermual lessshold that they were condemmlng. The jury awarded
216,000, and T reduced it to $12,000 a year. That is In connec-~
tion with sn artillery rangs,

By the way, I have not had time bto analyze this proposed.
(h) as abtached to Professor loore's letier, but as I understand
it, that would eliminate the dual trial, would it not, vefore a
cormmission end a jury on the merlits de novo?

CHATRMAN MITCHELL: Yes.
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JUDGE DRIVEB:,,The-sémmissigm, if it 1s adopted, would
slmply make a finding as a maatgr would. Thgt 1s returned to the
_eéurt, and 1f 1t isnt't accépted, theh there 1z 8 trial belore the
court on the commission's r@pgrﬁ. Is that true?

CHATIRMAN MITCHELL: Hot & trisal de novo., He could
modifly the mester's ccnélusicns.

| JUDGE DRIVER: Not a trial de nove, but a court finding
as in the case of & master's reportd,

JUDGE CLARK: The clearly erroneous rule applies there
to the mesterts lindings of fact.

CHATRMAY MITCHIELL: You mean the jﬁdg@ can't set it
aglide unlegs 1t is clearly erroneoua?

JUDGS CLARE: That iz on the Tindings of fact.

(GFf the record,)

CHATRMAW MITCHZLL: I think as long as wo have gone this
far, asked the Chief Justice Lo get an aonproprlation as we did
for thils meeting to reeonsidsr this thing which they recommitted
to us, and gince they expect us to come back with our final
views about this thing, we ough%‘to go ahead and fi; the rule the
way we bthink 1t ought to be.

JUDGE DOBIE: As I understand, there is pretty genersl
‘agraemant on (h) as modifled, is there not? I would like to move
the adoption of (h), if that is in order.

CHATRMAN MITCHRLL: Is there any discussion of that?

Can anybody think of any holes that there may be In & rule like
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this that calls for application of the master ruls?

| JUDGE DOBIE: T think there ought to be a comma after
Eribunal” in the sixth line, but that is not vi%ai. UTf there
is no éuch specially constituted triﬁunéi, any party", and so on.

MR, LEMANN: wWhat was bhat, agein? -

JUDGE CLARK: While you were talking, Honte, Armistead
sald, "We are all agreed on this now, so let's jﬁst go to the
punctuation,”

MR, LEMANN: I think we are all headed this way, but
there are three possibilities that we might congider: Ths first
would be to leave it to the Judge without any directlon %ﬁich.way
presumptively to go. The second vwould be to direct him presump-
tively to the jJury. The third would bé to direct him presumptive-
ly to the commisslon. I would suppose, if you can conslder
compromises, thosse would be the three that you might aoﬁsidar.

CHAIRMAN MITCHELL: I remember after that conferenee
with the Court, the draft I hurriledly got together 41d place thar
emphasis on jury trial., It said that it shall be & jury trial
unless there are certalin c¢lircumstances, I wasn't quite sure that
I liked it, but I became reconclled to that because the Depari-
ment wants the jury trial., We are throwlng a 1ittle sop to them
by putting the emphasis on the jury trial and pubting the burden
on the fellow who wants a commission to satisfy the court.”

MR, LEMANN: This 1z to permit the same court to go ig

different directions in different cases.’
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JUDGE DOBIE: Certainly.

PROFESSOR MORGAN : Certainly.

JUDGE DOBIE: That is_th@ big ides. 'If you have some
simple plece of land, NMonte, then the jury is simple and sasy.

On the othsr hand, if you have quite couwpliecsted ones that im-
velve, a most of ourg dld, guestlona of whether or not there was
any value to be attributed to the land on aécouﬁt of potential
water power, then 8 conmlission is preferable, To show you how
close the experts were togsther, in ons case we had the blg
Hassachusetts Institute of Tachmﬂlogy said that the water rights
were worth zero, and four other witnegses seid they were worth
15'million dollars,

Cﬁﬁlﬁﬁaﬁ MITCEELL: Judge Driver, let me ask you some-
~ thing that just poppved iInto my head, UWhsn you hevs & condemmation
cage under state law and use a eomﬁission, and there is no federal
gstatute fixing a 1limit to thelr compensation, are the commission-
ers pald éccerding to the state standaras?

JUDGE DRIVER: 7Yes, thelr compensation would be accord-
ing to state standards 1f there is no other provislon for 1t.
There 1z neo provision In the fedsral statutes for the payment of
jurors' fees and for the p%ymeﬁt of cormilssioners, except TVA, as
far as 1 know, |

CHALRMAY MITCHELL: If there 1s a state law fixing the
compensation, would that be automatically applicable under the

conformity system? The conformity system regulates the practlice,
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“put it doesn't regulate the pay, dees 1it?

JUDGE DRIVER: T should think not, It is'diffiéalt for
‘me to answer that, Ceneral Mitchell, because in our state when we
try condemnabtleon cases under the confeormity stabuté, we have
Jurors, We haven't had any commiissioners %here; so practlically
I don't know what is done In praqticﬁ,

CHATRMAN MITCHELL: There would be no present federal
gbatutory limitation which would apply, and if the state |
standards applied, probébly the judge fixes the compensation and
that 13 where this extravagance ¢reeps in.

JU?@E CLARK: Thet is what the Department of Justice

asgserts happens now. The‘Department gays that the judge fixes it

and is not bound by state law, That is one thing they don't like,

MR. LEMANN: He is not bound by s tate law? He appoints
them under the Conformity Act,

JUDGE CLARK: He appoints the commissioners, anthhan he
grants them such amount as he thinks ls correct, which is more
than the Depariment of Justice bthinks ié reagonable,”

M, LENANN: At least he has the Conformity Act to
guide him,

CHATRMAN MITCHELL: He can follow the state rule asz to
pay, if he wants to, but he doesn't hsave to,

MR, LEMANYN: That iz the resuli,

CHAIRMAN NMITCHELL: That would be my ldea about it. IHr.

Pryor thinks that is what happensd.:




MR, PRYOR: Yes.

MR, LEMAHRN: Then he wmskes the gcvernment liabla for
that.

CHATHNMAY HMITCHELL: What he needs is s genoral statute
in the appropriaztion act Tor the “emﬂrtwoﬁi of Justice, appropri-
ating the money which they have to use to pay because of conderna-
tion cases or vhetever sppropristion it 1s vhieh provides SOnpen=
sation,

M, LEMANN: We have never had this groblem, have we,
because when we had masters before we gald mothing about it be-
cause that is part'of the cost ef_ths cagse., There we didn't have
the government to eonsider, and here we do have.

CHATIRMAN MITCHELL: The masster's compensation fixed by
the court is spread between the parties in the discretlon of ths
court,

JUDCGE CLARK: Zet me give you thils, This 1s what lMr.
Vanech saild to us, Thig appears at page 8L of the February 1648
meeting.

"Chairman Mltchell: This Committee has always shled
awey from.any provision of law that caused a draft on the
Treasury beyond that now required, Do you do it bec&uée you
think it is the failr thing to do or because there iz a law re-

quiring ite"

Thig 1s in connection with the payment of commiséionefs;'

Then, Mr, Vanech, the Agsistant Attorney General:
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"Mr, Vanech: We do it becauss undefjégé‘msehanics of
_thg“léw'the U. 8, attorney or the attorney handling the case
engages the commissioners under a court order an& pays $50 a day
and in some gtates $100 a day,

Yehalrman Mitehell: Who fixes that?"

MR, LEMANN: The U, 3. attorney engages him?

JUDGE CLARK: That 1s what he said.

¥y, Vanech: Just recently we had & caze where we
agreed with the commissioners for & fee of $50 a day emd after
they had finished 1t améﬁntad,ta twenty‘&ays or -$1000, The courd
slgned an order then glving esach commiésioner 52500, which was
%1500 over and sbove our sontragﬁ price.

"We objected to thet and worked out & compromise.

"Chairman lMitehell: You afe talking now sbout who fixes
the thing. You are proceeding on the theory that there 1s no law
at all that fixesz it. Does the siate lawrfix.it, or ghat?

"Mr., Venech: It is not set for any particular jaris;
diction, . In the past it has been, but in some of the states 1t 1s
Just flexible. We have tried to get the commissioners to aérea
to sceept $50 a day, yet in ths case in gainﬁ the court gave tﬁem
S1500 more than we agreed to pay then.

"Chairman ﬁitehellg What éid’the state law pf@%ids Tor
Gommissiouers in that case? . | |

"Mr, Venech: To be ized by the couris

"Cheirmen Mitehell: Iow about your authority to spend =
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that money? Do you'have aﬂ'apprepriatian in advance for it?

"Mr, Vanech: Yes, we just have that in the appropri-
‘ations for persomnel, services, and other expenses iﬂ.cenn@etion
with the operatién of the Lands Division.”

CHATRMAN MITCHELL: You see, they have an appropristion

out of waich they pay whatever the court Pixes,

ta

JUDGE DRIVER: - 1t seems to me, if this rule were
adopted as proposed here, the cammisgicnar wonld becéme a part of
- the machinery of the court the‘s&me g3 the Jjurors, and he would be
paid out of the appropriation for the administration of the courts
rather than the sppropriastion for the Deparitment of Justice, It
would seem to me that it would not be difficult to get an sct of
Congress, if this rule 1is adopted, fixing the compensation for
commlissloners under the rule. -In the meantime I suppose the
court wonld fix them in its disaretiom,'

CHATIRMAY MITCHELL: It has besﬁ géiﬁg on fofly@afs with
this vast expense tﬁat they are yelling about, All‘they have to
d0 is to go up with their budget before the Appropriatiéns o~
- mittes for the fund out of which these cemmissioners.hava ié ‘be
p&id, and put a clause in there limiting 1t to 25 a day, or a
maﬁimum of $50, or whatevar they wish to provids.

MR, LEMANN: Is the idea that this would be under
Chendler's offiee, under the Administrative Office of the United
States Courta? | | |

JUDGE DRIVER: I should think so, if the rule is
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aégpted;
| VR, LEMANN: Ave jurors paid thr,_oi;gﬁ Ehat office now?

‘Are jurors paid ﬁhrough £he Administrative 0ffilce?

JUDGE DRIVER: Yes, through the Administrstive Office.

MR, LEMANN: Tt is from an appropriation thet couss
through the Administrative Office, not through th§ Department of
Justice, B

JUEGE DRIVER: Yes, thai is right,_

_ MR, LEVMANN: That is rather interesting. Then the
Department of Justice as such is not concernsd with it and won't
be céﬁcerned with it, It will come through snother office, Have
we dlscussed this with Mr. Tolman, representing the Administrative
Office? Do they object to this?

TR, TOLMAW: No. We haven't had-any problem with it,-

MR, tﬁﬁﬂﬁﬁe Tou wouldn't have any trouble with this.
You would just have to get a larger asppropriation.

MR, TOLMAN: It night be a little larger.

CHATRMAN MITCHELL: You would save money on the jury.
You wenl&n't heve any more nmoney to apénd, ﬁould you? When vou
have & jury trisl with t welve jurors, and they increase the fees
-and have a ecouple of bailiffs and watchmen, and-you add the hotel
rooms and a Tew other little things, you are running intoc real
MONOY s |

JUDGE DRIVER: It seems to me, however 1t is determined,

there should be some glement of diseretion left in thé trial court
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a&s to the compensation to beﬁgaid the commissioners, because
f obviously the amoun® they shcalé receive would éepenﬁ upsn,thé
ch&racter of the case,. Ycu m;ght have one aase where. tney go out
and view some vacaﬂt 1ots anﬁ aecide what shculd be paid butb
suypase they had a case sich as one we had in my. distriet not long
| ago where the governument aequired an entlvre nawer plant, in which
all the facilities of the irrigation distric% and the power
;generating plant had to be ceﬁéamﬂsd There you would need
technical people, who Wﬁuld be entltleé to much 1argar conpons i~
z tien.

| MR, LEMANN: vhabt sort éf peegle would jou nesad for
ordinary land? Real estate agents?

. JUDGE DRIVER: Real estate experts ordinarily, I should

think.

MR, LEMANN: You would never get anybody taday, I

. “*spould think, for $15 a day who was really much of; 4n autherity in

s

. his field. You can hardly get a doctor for #15- an hour or $25 an
~ hour.
CHATRMAN MITCHELL: The TVA has i;%a“’é $16 minimun for
>y§9?3§ | o | | | |
MR, LEMANY: T was wondering how theyrgot-tham. Farmers?
CHATRVAN MITCHELL: Judge, do you'meéﬁ to suggest there
é&gﬁt to be some clause in the ruls covering the point'yau.make?
JUDGE DRIVER: To. | T think the rule should stand Just

ag it is. I thisk the determination of the compensatlon is &
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matter that 1s beyond our province to deslde,

CHAIRMAN MITCHELL: T may have been wrong in placing
‘the matter of the pay in the lap of the Attorney Ceneral as I did,
but I am not sure that I was, because if there is extravagance he
can go to the Administrative 0ffice, if they are the ones who
handle the thing, and see that some rule islestablished,

Hag anybody any detailed eriticism of this draft?

ME, LEMANT: When you zay "because of the character or
guantity of the land", doss "charactsr" include location? For
instance, I was thinking that one of the objections to the jury
mlght be that the land was situated relatively remote from where
the jury csme from, that this is not a jury of freeholders of the
neighhorhood or vicinity. Tn my st&ta'we have a spillwey twenty
miles abovse Hew Orleans. When that was condemmed I should think
you might havs made a plausible case under this rule to sppoint a

commigsion because the land was far away.

CHATRMAN MITCHELL: Isn't that taken care of by "or for

- other resascns'?

MR, LEMANN: Yes, but you heve put iIn those two words,
and I wondered whether “character" included the location of the
properiy. | |

CHATRMAN MITCHELL: It may be that there is personal
property. Why don't we say "property"™? |

JUDGE DRIVER: I was jusﬁ,about to suggest "property®

because in our first subdivislion we have sald, "The Rules of
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Civil Procedure for the District Courts of the United States
govern the procedure for the condemnation of real and psrsonal

‘property % # %", 8o, it should be "property"”, obviously, I think,
rather than "land",

JUDCE CLARE: I think it should read that way.

CIATRMAN hT”JT“TL Strike out ﬂlénﬁ" end make it
"property”, then,

PROVFVESSOR LG G 2 T think that iz right,

CHAL RUAY MYTCHELL: There doesn't seen to be any objec-

tion to that, That is the sort of thing I had in mind.

JUDGE CLARK: Would you want to put in the character and

the location, Monte?

MR. LEMANN: I thought it migﬁt he well because
"character" certainly wouldn't cover it., 'charscter, location,
quant ity of the property to be condemned, or for other reasons”.

CHAIRMAY MITCHELL: That covers a great deal. It covers
the distance from the court, One of the im@oftant thiangs 1is the
location.

MR. PRYOR: That is all right.

JUDGE DOBIE: You don't think 1t is necessary to put
anything in the rule, do you, about the payment of the cormis~
sioners?

CHAIRVAN MITCHELL: Yot any more than we have abcﬁﬁ
magters. That is done by aporopriation. We have always shied

away from snybthing that looks like it is tampering with
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approprlations,

What 1s the rule now where thers 1ls a commisaion? Do
’they"hava to be unanimous? We have a majority. What is the
p%asent practice where you have three eaméiasioﬂgrs? Déas it
make any difference? I belleve majority is all éighﬁ,

' JUDGE DRIVER: Yes.

CHATRMAN MITCHELL: If there 1is é disgent, one of the
things the Judge is going to btake care of is.te 560 whether the
éiséenter may be right, I can't think of énything more myself,

JUDGE CLARX: It is & fact that the first provision of
Rule 53(a) does cover compensation.  1,don't know whether thsat is
importent here or not,

CHATRMAY MITCHELL: Ve may bé bringing that in by lmpli~
cation.

JUDGE GLARK: We don't refer back to 53(a). As Iir.
Hoore poinﬁ&ﬁ out, that lg taxed agains£ the psriles there,

| CHATRMAN MITCHELL: "The c@mpeﬁsation to be allowed Lo
a master shall be flxed by the court, and shall-be charged upon
guch of ﬁhe gérties or paild out éf any fund or subject matter of
the action, which 1s in the custody and control of the court as
the court may direct."

That dossn't deal with public moneys for that purpose.
:Are we importing that clause sbout charging?
¥R, LEMANN: You refer enlj to sﬁbdivision (c), sube

division (4}, paragfaphs (1) and (2), and to subdivision (e),

TEE
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paragraph (2).

JUDGE DOBIE: As the rule 1ls érawa, don't goanﬁhink it
is iﬁpli@d that compensation of the commissioners would be
determined by the court? . |

JUBGE CLARK: I should think so, -i don't believe it
neads to be statsd,

CHAIRMAN HMITCHELL: What wasz your guestlon?

JUDGE DOBIE: Whether, as the rule 1s now drawn, 1%
ﬁoeé not contemplate that the fee to be allowed the commissioner
shall be fixed by the couct,

B, PRYCR: It seema to me there is just as much reason
for so providing as there 1s for providing that the master's com-
pensatlion shall be Tixed by the court, whieh 1z done in 53(a).

JUDGE CLAHE: That 1Is one reason I mentioned it., I
think 1t is something we well ought to conslder,

JUDGE DOBIE: In other words, I was tonsidering the
gituation where you wmight have some kind of local rule and the
ju@gé might be troubled as to whether or unot he ils bound by ﬁhat
in fixing the fees to be alloﬁed the commissioners, T don't
think he should be.

CHATRMAN MITCHELL: You would have to go a step further
as. long as you are deallng with public money and say "within the
1imits of eny Act of Congress," if theﬁe were any limits sstab-
llshed by any let of Congress, Otherwise, the court could still

70 on,
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JUDGE DOBIE: I don't think the Eepaﬁﬁm@nt of Justice
would object to that, I think the court should fix it, .We have
allowed discretion in the court iﬁ a number of instances. In a
case where commlssionera should handle it rather than a jury,
they probably would ssve money to the government nuch beyond the
fees of the commisgioners, Iy only idea, General, is that I
think we ought to have it fixed by the court, If the rule clear~
1y s&yé that, I wouldn't change 1t.

CHATRVAY MITCHELL: I doubt that it does, because it
doean't refer back, My thought was that maybe we were lumporting
53(a) about compensation into this rule, but T am told not, be-
cauge our rule dcesn*t refer to 53{m) at all,

MR, LEMANH: Qa couldn't import 53(a) ag it stands,
anyhow, because 1t has languare in it that would be iInappropriate.
If we are golng to do anything about it, we would have to put in
another sentence along the llne that you suggest, that the com-
vensatlon of thé cormigsioners shall be fixed by the court,
subjeet to any 1imitaticns established by Act of Congress.

I don't know that that "subject" clause is re&lly‘necassarﬁ. We
could alweys establish limits.
| JUDGE DOBIE: t would please Congress, I think.

JUDGE DRIVER: It would be tactful, 1f nothing else.

IR, PRYOR: Whether you zay anybthing or not, they can
put a limit on it.

HR. LEMANN: That 1ls what I was thinking. It is really
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surplussage.,

CHAIRMAN MITCHELL: As the matter stands, we don't say
anything about it and the only way they can be fixed isg by the
court., We take that for granteé, whether we refer to 53{a) or not,
The minute we get the court fixing it, we seem to be taking the
control of the smecunt sway from Congress, or teying te do so, I
we say nothing sbout 1t, 1t has to be [lxed by the court as it is
now, The thing for the Administrative 0ffice to do is to put an
outalde limit on it in the appropristiong sct.

MH. LE%AEEﬁ It might be tacked on to the sscilon thab
{ixes the compensation of Jurors, anothcer gentance or two,

CHATRMAN MITCHELL: One trouble with ths Jury is that
they know what they heve to pay; they ecan ix an absolute 1limit
for ény kind of case or any kind of Juror, regsrdless of whether
we have a technical evaluation of electric machinsry, an experi
engineer, a roal sstate man, or something else,

MR, LEMANN: If you put in & maximum 1imit, It would
meet resistance by lmplying that that would be conaldered the
normal allowanee.

CHAIRMIAN MITCIELL: Surely.

ME., LEVANME: I éou put in what you really ought to pay
to a competent expert, it might terrify Congress,

JUDCGE DOBIE: T was just telling Professor Sunderland
thet we had s case Involving & econciliation commlissionsr who

worked for four years, and the maximum we could allow him under
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the statube was $20 a day. In other words, the limitation there
ﬁas perfectly absurd., It just contemplstes the ordinary case,
a émall farmer who works faf & coupls of days. .

Mi. LEMANN: T should think 1t would be betbter not to
say anything sbout it, The Acﬁmi\nistra"‘uor can get his &f}pz’epﬁi&—
tion fixed according to whéh the needs bturn out to be;- Ef he
finds he iz running oubt of money, he wili have bto get another
appropriation Lo pay it, that is 11, The Tellow might have to
walt, I served sz speclael naster under appointment by the

Supreme Court in the case of Arvkansas v, Tennesses, and 1 had to

wait guite o whlle to get my compengatlon becsuse ths State of
Arksnges didn't zrovide the funds to pay 1t They were ordered
to pay 1t, but I had to walt until thay zot an appropriation to
pay it. It wasw" & very larze amount, but they had no source
from which to teke it,

CHATIRMAN MITCHELL: I think 1t would be better not to
gay anything ebout 1%.

Ts there asaything else? wé have the word "property" in

cplaes of "lend", and after the word "cheracter" we have lnserted
the word ”1acaticg“.

Heve we ixed the bhing so that under this rule the
cormission would alweys have to have formal hearings and be
limited to thE evidsnce that was inbtroduced before 1t?

JUDGE CLARK: That 1is 53(4), (1) and (2).

HATRMAY MITCHELL: What about a master? Can he go oub
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; snd inspect the land end Torm a conelusion by observaﬁieﬁ?
1 jgét want to be sure. |
' MR, LEMAWN: Yes. T did ss master in two cases. I
went out and inspected the péémises; None of the counsel ever
questionsd my right to do it, T took my observatlons into account
in writing my report. I don't think there would be any gquestion
about that,
| JUDGE DRIVER: I don't think so,

JUDGE CLARK: Rule 53{¢) is perhaps more apt. The
First sentence 1s that the order of reference may fix the powers,
and so on, Then the second sentence:  "Subject to thé specifica~
tions and limitations stated in the order, the master has and
shall exereise the power to regulate all proceedings in every
hearing before him and to do all acts and btaske all measures neces-
-sary or proper for the efficlent performence of his dutles under
the order."

MR. LEMANN: To take all measures necessary.

CHAIRMAN MITCHELL: Do you think as far as inspection
ls conecerned, which is an importamt job of the commlsslon, the
ordser appointing the commission would have to sgpecifiy that?

MR, LEMANN: HNo. Look at the sscond sengenee.

PROFES30R MORGAN: It provides for the court's order
fixing the limits, and s0 on. | |

MR, LEMAWH: If 1t doesn't fix 1it, Mr., Mitchell, look

at the sentence Judge Clark read, the second senbence of 55(¢).
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"Subject to the specifications and limitations stated
in the order, the master has and shall exercise the power to
:rsgulate all preceeéiﬁgs in every hearing before hilm and to do all
acts and take all meagures necdessary or proper for the efficient
performance of his duties under th@-orﬁer.“ 

CHATRMAN MITCHELL: That is all right,

MEB. PRYOR: He would have the right to inspect the‘
property anyway. ﬁa»shau;é do that.

| CHATRMAN MITCHELL: Can enybody else find suy more
capbious objections? (Laughter) I want to be surs we know what
we are dolng and that we haven't made a slip of any kind, |

JUDGE CLARK: I take 1t that there were no suggestions
snywhere in this discusslon of a single person Lo consider this,
That happens té be our practlce in Gonneatieut; It is most usual
to refer to a referee who is a retired judge.

MR, LEMANN: You can say "not more than three', That
would gcover your point.

JUDGE DOBIE: How many of the states work with =&
single commisaloner?

JUDGE CLARK: Tha 1s what we uze in our state practice.

JUDGE DOBIE: Just one man?.

JUDOE CLARK: Yes, although they don't call him C OB~
missioner thers, The practice now iz to refer to a state referes.
A stahe refereer 18 a Judge who has retired at ths age of seventy,

and he is sutomatically appointed state relferee. That iz one way
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. they help to earn their pension. |
MR, PRYOR: 1Is there any ofher gstate which uses the one
commissioner? |

| JUDGE CLARK: Thath dontt know, Edson,‘ﬁou know that.
Mr. Pryor wants to know if any state other than Connecticut has
just the one cormilssioner,

PROFESSOR SUNDERLAND: Some of them have flve, Almost
all‘of them have three.

| MR. LEMANN: If yvou had one, of course that would be no
worse than the ﬁ&éterg aaé he could be reviewed by the jJudge.

CHAIRMAY MITCHELL: I was thinking that with three, that
zives a chance to ths court to ask coumsel for the property ovmer
and for the govermment for saggéstiens of names,

JUDGE DOBIE: If the character of the land was such
that you would.rather have s commlission than é jury, and the value
of it might not bs very great and the expense of three might be
considered by the court to be a little extreme, I weas wondering
whether we ought to put in there a provision for not more than
three., O0f courge, we all know that in suits in adanlrslty and in
patent cases the master fixes damages 1in very lmportant matters
that, asz the General knows, often run inte millions of dollars,

CHATRMAN MITCHELL: We would have to do something about
the majs:ity statement.

MR, PRYOR: What is a majority of & commission of not

more bthan three?
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JUDGE DRIVER: A majority is two.

PROFESSOR SUNDERLAND: I don't think one commissioner
‘wsﬁlérhé very satisfaatary. It seems to me that puts too much in
’eﬁé ééﬁ¢" | -

CHATRMAY MITCHELL: Thinking in t@rmé of using the com=
mission in the ecage of a very large project for e great area, one
of the TVA arguments for the commission was that 1t established a
standard for a great sares, %hich you didn't get with spoity jﬁry
vsrdicts here and there, So, 1if we are :ight in our theory that
the conmigsion will not be used except in these blg areas general-
ly, and 1f that is why we are glving this, there ls no use
fooling with two or one, They have an Important funetion to
| settle on & standard, and they are going to apply it throughout
miles of the country.

PROFESSOR MORGAN: Suppose you sald that in all other
cases 1t should be tried by the court, couldn't the court under
that just appoint a master? I he wanted only one, he could
aypbint one master to take aviﬁancé¢

CHAIRMAN MITCHELL: That isn't trial by the court,

PROFESSOR MNORGAN: Wouldn't that be a trial by the
court?

CHATIRMAY MITCHELL: I should not think so, within the
meaning of that clause, where we are dealing with what amounts to
appeointment of a master. -‘

PROPESSOR MORGAN: Why don't you say "judge,” then,
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instead of Yeourt®t? If it 1s the court, I should think the court
would have power to appoint & master if he wanted to,

CHA THMAY MITCHELL: I would construe the provision,
"rrial of all issues shall otherwise be by the court,” to mesn to
the excluaion of anybody resémblimg a naster or commissioner.

PROPESSOR MORGAY: It might, that is true.

CHAIRMAN MITCHELL: It means the judge himzelfy isn't
thet true?

MR, LEMANN: "Court" is the word we have used in Rules
38 and 39, If you used “judgé,“ it would be rather a departure
from our usual terminology.

CHATRMAY MITCHELL: The court in its discretion.

PROFESSOR MORCGAX: It is all right. I don't urge any
change.,

CHATRMAY MITCHELL: T rezlly think generally speaking
you may be fight, but it seems to mo-~-

PROFESSO0R MORGAY: T think perhaps you are right, I
ijﬁst wonder il we get away from changing this by pubting in ‘not
more than three"”, so in a case where there was a silmple issue the
court could try 1t without a jury.

PROFESZOR SURDERLAND: I think we would get wider good
will if we made it three than to open the possibllity of less
than three.

| CHATIRMAN MITCHELL: That ls why I suggested that the

property owner would shrink a little bit from a single man
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appointed by a d@mrt, whose [indings can't be digturbed unless
they are clearly erroneous. It gives the property owner a chanee
Rtg suggest a nme, |

PROFESSCH MORGAN: To sugrest one of the commisslioners,
at any rate, I think we don't have to worry sbout llttle cases of
that kind,

MR, LEMANH: T guess ordinarily they would go to a jury,

PROFESSOR MORGAY: We have to lsave something to ths
commén sense of the court,

CHATRMAN MITCHELL: If nobody has any further smendment
to make, shall we approve subdivislon (h) as recast?

PROFESSOR MORGAY: I so nmove,

JUDGE DOBIE: I second the motion,

HATRMAYN MITCHELL: All in favor of subdivision (h)
as recsst say Yaye"; those oppesed, ™o." That is agreed to
unanimouslﬁ;

We still have a few minutes before our lunch hour.
Let us go to Mr. Moore's letter of April 3;

JUDGE CLARK: Let me ask this, 1 take it that we will
put up only this cne draft,

PROFESSOR MORGAN: T think so. I don't see why we
should pul up & half dozen.

CHAIRVAY MITCHELL: 1t is my ldea that we have adopted
that as our view., II the Court wants to go back to wnat we had

bafore, it can do 1t. There is the dralt,
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MR, LEMANN: As I understand it, this will not go to the
Court until it has been submitted to the bench and the bar?

CHAIRMAN WITCHELL: You see, we couldn't submit it to
Congress anyway until next January as the iaw stands, There is an
smendment now 1n the course of mgking that glves the Court a
chance to pub the thing‘through at any mession of Congress, even
in the middle of a session, provided it lays over thg reguired
time. My idea wos that we wouldn't try to rush it,
| MR, LEMANN: Theat iz what I thought,

CHATIRMAY MITCHEILL: We will firast taske 1t up wlith the
Attorney General and see 1f we can persuade bhim to go along with
ug, and then take it up with tﬁe American Bar Assoclation and get
an endorsement from them. I think we could get 1t, and I think it
would be very influential with the Court and with the Congreass.

MR, LEMANN: They meet in September, don't they?

CHATRMAN MITCHELL: Yes.

MR. LEMANN: We could get thelr views then, I think

there ought to be soune spadawérk done with a committee before then.

CHAIRMAN MITCHELL: We ought to get 1t over to the
Section on Real Estate Law, or something like that, which hes
dealt with thls thing before.

JUDGE DRIVER: I was goling bto say, ilr. Chalrman, I

-

think there should be some definite arrangement made at this time, -

if you propose to try to get endorsement from the Amerlcan Bar

Associatlon, to have representatlion from this Committee officlally
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- there, and not have a repetition of the situation we had at
Sesttle, where the matiter came up and there was nobody thers
'eharged with the duby of representing the Committes. I think
‘someone should be gent from the Committes wlth fheir ex@&nses
paid and delegatsd to go--the Chalrman, 1f possible, and Ju&ga
Clark, who could best réyrasent the ﬂanaitt@a~~$ﬂ& have them
there on the ground,

CHATRMAN MITCHELL: Where 1z the meeting going to be

held?

JUDGE DRIVER: T belleve it is Washington, D, €., 18 it
not? |

MR, TOL¥MAN: Yes, 1t 1s Washington,

CHAIRMAY MITCHAELL: What section was 1t that book 1t up?

JUDGE DRIVER: It 1s the Resal Property Section,

CHATRMAN HMITCHELL: Do you think that is the right sec~
tion?

JUDGE DRIVER: That is the one that took it up before
for éiscussian; fir, Dlllon, of Chilecago; 1s the chalrman of that
section, Thst is where it originates, In the normal coursge of
events the recommendation éf that sectlon would be adopted,

MR, LEMANN: It secems to me 1t would be well to tdl k to

the members of that section in advance and line them up bsefore the

meeting., If you lined them up, you would have most of your
battle won, wouldn't you?

CHATRVMAN MITCHELL: Is there any executive commitbtee or




85

sﬁ%aféinats body of this section that meets bafaré.the regular
meebing?

MRk, PRYOR: They have whalt they call a council, don't
they?

JUDGE DRIVER: They have & 00unci1 of‘th@‘ﬁeal Propexrty
Section., I don't know how 1afge'th® councll iz, but there are
only =ix or eslight, gomethiang like that,

R, Lﬁﬁﬁﬂﬁ: If they operate like the ZSecilion on Taxa-
tion, they function thvoughout the year through their chaifman,
I don't know whether they have any meetiﬁgm, but they exchange
letters,

CHATRMAN MITCHELL: My idsa would be that if we could
get hold of a subordinate cormltiee or council of that sscilon in

advance of the nmeeting of the seetion at the Bar meeting snd talk

1t out and get their support in advance, then we could go before
the whole agsetion, and maybe they could arrange to get it belore
the House of Delegates.

HE. LEMANN: That is right. They would do thst then,

I think, In fact, my impresslon ls that the procedure of the Bar

Agsoelation would be for this section Gf cemmiﬁtes or counclil to
present & report at the annual meeting. If ?ou could gat into
that report the recommendatlon that thils be approvéd, it would
come automatically before the House of Delegates for aétioﬂ at
that meetlng, T think that is vhat we should aim to do.

I notieced that there was some criticism expresszed in
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your letters with Fr, Armstrong that we haven't sufficlently
circularized this draft. You pointed out that we had sent out
quita & number of copies of the draft to people whc soened to be
intesresated, but perhaps we aught to consider a som@what wider
circulaﬁion in view of that comment, to forestall any critiecism,
I think your point at the time was that it was rather expensive‘
to give as wide distribution as we had to the other rules,

MR. PHYOR: I wonder if the Real Property Seetion of the
Bar Aéseciation gzets out & quartefly cr:mﬁnthlg megazine like some
of the other sectlons.

JUDGE DRIVEL: i a1 not sure.

MR, LEMARN: If nobt, we wmight at least send it to all
the members who sre enrollsed ln that section,

MR, PRYOR: I was Eﬁiuhing if they get out thelr own
publicstion, we might persuads them to publigh 1t In that.

MR, LEMANN: I sgreec with you. 1 was thinking beyond
that, that 1f they haven't sny publication, we might at least
dlatribute this to the people who are enrolled in th&t_saction;

I should guess there might be two or three hundred of them,

JUDGE DRIVER: I have Juct referred to a letter I wrote
shortly after the Seattle meeting, and I notlce the officlal
desipnation of the chairman 1s Mr, William H., Dillon, Chairman of
the Council of the Real Property, Probate and Trust Section of tha
Vﬁmericaﬁ Bar Aszoclablon,

CEAIRMAY MITCHELL: After we adjourn suppose thabt right
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away I find out who is running that council btoday, snd if 1t is
still Dillon, take it up with him and tell him what we want to do
and get his suggestion on Wehéﬁer we can't get some consldevation
gnd approval in advance of the Bar neeting so we can 4o something
at t@e Bar meeting.

MR, LEMANN: T think that during the rscess lr., Tolman
could probably get hold of the Bar Assoeistion journsal.

MHE. TOLFMAN: I have already asked faf the roster.,

CHATRMAY WIPCHELL: T have & voster st houms,

JUDGE DRIVER: I think that would be very helpful be-
cause you will find, as those conventlons go, the'sestieﬁg gob
together in a hurry in some hotel room, znd 1f you heve not taken
it up with them In sdvance you will have &ll sorts of quesr and
unexpected objections raised that vou never thought of'. They
haven't eny merit, but 1t is difficult Ho answer them sometimes
on the spur of the moment. You could iron & lot of thabt out in
advance, I think, If you took it up with themn.

CHATIRMAN MITCHELL: When I found oubt that we could get
it before some subcommittes of that section, in order to lay our
proposition befere them ss soon as possible, I would consult with
- the Committee snd find out who there is on ﬁhis Commlttee who 1s
aveilable or nearby who could go and represent the Committee
before that group.

MR, LEMANN: T second Judge Driver's idea that their

expenses ought to be pald, and I should think there ought to be
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8t least two, perhaps three if we could get them.

CHATRMAN MITCHELL: I think three sre none too many he

féeal with the Bar Assoclablon right along the line, I wouldn't

have any difficulty, I gu@ss,'in getting thé Chief Jﬁ&tice to
authorize the travel expenses and perdien for three members of
this outfit to appear bhefore the American BDar Agsoclatlon to dis-
cuss this matter. It 1s Just as muech 1n 1line with our work as
printing and disbributing coples to the bar,

IR. LEMANN: That willl reach the title companies, tao,l
won't 13?7 You remember at one time we had some kick from the
Title Section, They are in that section, Hr. Pryor?

MR. PRYOR: Yes, I think so. They were thinking sbout
the search of records,

MR. LEMANN: They are sati$fied now?

CHAIRMAY MITCHELL: They are satisfied now.

MR. PRYOR: Yes.

. MR. LEMANN: I approve Mr, Pryor's suggestlon about
publishing this in any magezine that section mey heve, and falling
in that, Hr., Mltchell, if they haven't any magaszine, 1f we could
get the approval of the s&ctien, we might get the American Bar
Agsoclation journal to publish it. It would take only tﬁe or
shree pages, and it would meeb your polint of the sxpense,

MR, PRYOE: I know that the Cormercial Section gets one

out called The American Business Lawyer, or something lilke that.

Some such publicaﬁiea would emphasize this thing.
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MR, LEMANN: T agree. I think so. It would be very
good to put it in there irf they have one. The Section on Taxabion
" gets out bulletins, too, all through. the year,

CHATRMAS ﬁITGHELLe This bill which is now pending for
gubmission of these rules to Congress so that they will become
éffeetive, says that they can be presented after the beginning of
the session, but not later than the first day of May. So, we will
ﬁeﬁ get this before Congress prior to January 1 next, becsuse we
eouidn't get it in before May 1 now,

MR. LEHANN: UNo.

CHAIRMAN MITCHELL: That Will give us all the rest of
thls year up until maybe November or December, when the Court
will take a last erack at 1t, to do sll thls spadework,

‘JUDSE CLARK: Would 1t be your idea, HMr, ﬂitchell,‘that
we have this printed at all or not? We would have to make some
changes of detall, very minor things like the change of name of
the district court and of the court of sappeals, We will heve bto
go through that. There may be some differences in cltations of
the Judieclal Code. How would that be handled?

CHATRVMAN MITCHELL: T will have to find out how much
apgropriatiém we will have left., Our appropriation will expire
June 35, with all the printing we are going to 4o beforehand,

JUDGE DRIVER: The American Bar meeting will be within
the next fiscal year, won't 1it? Next September would be in the

next Tiscal year,.
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COATRHAYW ﬁITCEELLi Yes, I have never falled to get an
apy?apfiati@n,r&t?o&etiveiy fqr spending some money. Once or
twice 1 have gotien an appropriation for back payments,

MR, LEMANN: I think you éeuld defer the offielal print
and the printing of the forms until after you pass the American
Bar Assoclation section, Whsat wélﬁave been talking sbout getiing
published in the journsl wouid give us the distribution we needed,
without uwsing any of our appropriation for that, and then you
could‘spend the money for that{final purpose you are talking
about, Charlie, when you went to'tha Supreme Gaurtf

CHAIRMAN MITCHELL: My idea 1s that 1f you hsve any
conéiﬁera@le number of our report available in the files--I don't
know how meny we have, but thgre must be guite a number of copies
of that, enough for the uss of the sectlon of the American Bar
Azsoclstion~-we could just print a list of correetions and
alterabtions as a rider and stick it right in the existing coples,
i we have enough of them to serve our purpose.

JUDGE CLARK: Uo you have coples?

HE, TOLMAN: We have plenty of coples, Mr. !ltchell.

CHAIRMAN MITCHELL: That is fine. We won't have to
reprint at all, sven for our report, We can take our report and
put & rider in 1t changing the name of the court Pfrom the
District Court of the Unlted States to something else and put
these amendments in, inserting them at the proper pages. Thsre

is. no trouble about thaet, I think we can get along with that.
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Then it is understood that after we adjourn sine die
I will take 1t up immediately with the American Bar Assoclabion
ESectien cﬁ'ﬁaal Estate, find out who 1s the chalrman, and comuuni-
cate with him and find just what is the way to get this thing
dealt with beforehand, before the meeting of the American Barg
then, having done that, fix a date for a committes of three of
you who are willing to go and work it out,

JUDGE CLARE: The chalrman of that couneil has changed,
Hr., Dillon now goes on the council, The chalrman i3 now
Walter L, Nossaman, of Los Angeles. I note on the counell one of
Edgon's colleagues, Lewls M. Sinmes,

CHATIRMAN MITCHELL: Council of what?®

JUDGE CLARK: Of the Real Property, Probate and Trust
Law Section., They have a councill, officers, chalrmen, viece chalr-

man, secretary, and so on. They bhave a council of which the

officers are ex officio mewbers, Wslter W, Land, of New York, is

cne who is on the Council,

MR, LEMANN: How meny are there on the council?

JUDGE CLARK: Eiﬁ@ in addition to the officers, and
there seem to be eight officers.

MR, LEMANF: There would be anbout fifteen p@@plﬁtﬁh&t
you ought to 5ené‘this draft to, through the chairman, I suppose.
I supposge he would be the oﬁe to digtribute them or to tell you
to distribute them.

CHAIRMAN MITCHELL: As soonas I get back to New York
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I will commuanlcate at opce with the man on the 1list who ought to
lstart it golng, tell him what we want, and see what he has bo
Esuggest.

FR. LETIANE: Wouldn't It be well, too, to ask him sbout
publishing the draft we have in his magazine, if he has oné, and
in thé ﬁm@ficaﬂ Bar Asséeiaticn journsal also?

CHATRIAN MITCHELL: Haa the section a magazlne?

MR, PRYOR: OSome of them have, I don't know whether
this one hasror not.

MR, L“ﬁﬂzi: In the American Bar Association journsl in
any event.

biﬁ%?éﬁﬂﬁﬁhﬁ I think we can arrenge that., Our
printing approprieblion goes by the board on June 30. I it can't
be printed in the Americean Bar Azsoclation journal, I think we can
geb the Chlel Justice to authorize the expense cof printing it,

think

L

HR, LEHARN: I don't think you would have to,
they will be'glad to éfint 1. It would be only three or four
pages In that journal,

JUDGE DOBIE: Leland backs me up that they would be de-
lighted to print it.

MR, LEMANN: wWhen they print it, invite snyone who has
suggestions to communicate either with us or with the chairman of
thelr couneil on this subjeet. Then we would know the objectiona

before we want to the meeting in Scpterber, Then nobody could

say that you had not circularized them. You would have to send
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it, too, to all the U. 8. juéges. You did that before. You could
do that by your errata sheets pasted in the June 1948 report.

JﬁﬁGE DRIVER: I they weren't sufficiently interested
to keep the May draft, they are not entitled to it.

MR, LEMANN: Mr., Tolmem says he has plenty of them. All
you have to do i1s print the changes, asm Mr. Mitchell suggested,
and put that In the pamphlet and send i1t to the district judges
with an appropriste letter,

MR, TOLMAN: I think we could avold the expense of
printing if you wanted to send it out in a mimeographed or other-
wige duplicated form, We could duplicate 1t in our section right
here, Our office would take care of it.

CHATRINAY WITCHELL: OFf course, if we have a lot of
printed coples left, that is more convenient.

MR. LEMANN: You cou}d use the printed copies, and in
your mlmsographed letter accompanying it say, "The Commitiee has
maede” or "proposes the following changes in the attached printed
draft whieh 1s agaln sent you herewith." Put it on your mimeo-
graphed sheet, end then you haven't any money problem at all, WHr.
Mitehell, He will do the wmimeographing for noﬁhiﬁg.

CHATIRMAN HMITCHELL: The printing of = rider to go into

he printed report would just make a recast of subdivision (h).

IMR. LEMNANH: Mave you anything else bo change?

GHAIRIMAN MITGHELL: The Judicial Code requires us ﬁo

change the name of the United States courts;
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MR, LEMANN: I ﬂ%&n; do we have to review any other
poessible chanpea?

CHATRHMAN ﬁITﬂHEZﬁ{ Before we ggt'an ta this I started
to take up the other poiﬁts to which ?raféssor.ﬁob?e calls our
abttention as having been diséﬁsaeﬁ by the Depsriment of Justice.

(The meeting receszed at one o'elock p.m.)
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THURSDAY AFTERNQOON BESSION
April &, 1950

Tha'meetiﬂg reccnvéneé at two o‘éloék, Chairman
Mitchell presiding.

CHATIRMAN MITCHELL: In Professor loors's memorsndum

hieh I called Lo the attentlion of the Committee, he spesks of
three or four different features which have been a metter of
dlseussion with the Department of Justice, I will go over then,
I wﬁuld like you eilther to exprass content with What-we have now
or else to make a change =80 that vihen we report to the Court we
can gay that we have reconsidered all these points.

PROFESSOR. MORGAY: It seems to me, Hr., Chalrman, you
hsve coversd practieally ell those in your letter to the Attorney
General .

CHATRMAN MITCHELL: Yes, but I have not taken them up
with the Committee, |

PROFES30R MORGAN: Our posltion 1s unanswerable, as far
ag I am eoncerned. |

MR, FPRYOR: As far as I am concerned, I would be willing
to vote for a motion to concur in the opinions expressed by the

Chalrman in his letter to the Attorney General as to all of the

criticisms offered by the Department.
PHOPESSOR MORGAE: Certainly I should.

: JUDGE DRIVER: T would, tao.

CHATIRMAN MITCHELL: Does anybody disagree with that?
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{No response,)

There 1s one thing here that I didn't mention in my let-
ter that Professor Moore speaks aboub, (k), on yage‘é, Condemnaw
tion under a State's Power of Eminent Domain. Ie savs:

"It may not be clear under this subdivision as to the
method of trial to be utilized where the stata power of émiﬂ@ﬁ£
domain is invoked,"

These are rare otcasions, of course,

“ﬂﬂaar subdivision (k) the methed of state trisl would
have to be applied provided thils could be said to be a 'condition
affecting the substantial rights of a litigant!. In the first
alternstive of subdivision (1) in the June 1947 draft there was a
provision which required the federal court to accord a trial by
Jury when the state practice so reguired, In that draft, trial
by jury was treated as a 'condition affecting the substantial
rights of a litigant'. It could be reasonably contended, I sup-
pose, that a different state method of trial, &s by a commiséicn,
or by the court, is just as substantisl 2 condition as the method
of trial by jury."

The sub and gubstance of thabt, as I get it, 1is the ques=-
tion whether or not the clause zs we néw have it 1 vague and
ambilguoua, We now have in subdivision (k):

"If the actiom involves the exerciss of the power of
eminent domain under the law of a sbate, the practice herein

prescribed may be altered to the extent necessary to observe and
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enforce any condition affecting the substantial rights of a 1iti-
gagt atvached by the state law to the exsrcise of>th@ sgtatels
p@ﬁar of eminent domain." | |
| I think we are content with the iéea.. The éuestian is
wnether we are opening a Pandorats box.
PROFESSOR MORGAN: We used to know a little bit about

what "substential rights" meant, but we don't any more after the

cases under Erie Rallroad v, Tompkins.'

JUDGE CLARK: May I speak about this justa little more?
At one time, 1n the draft of Merch 1948, for example, we did havs
in 1% the clsuse, "and the tribunal to try the issue of just com-
pensation shall be as specified by state law.

PROFESSOR MORGAN: We cut that outb,

JUDGE CLARK: Yes, that ia-right, we did., Thet was
only to be applied under (k). You notice it is limited, there-
fore, to a condemmation under the state's power of eminent domaln,
Qe had that in, and the Committee was rather against it under iis
general bellefl in uniformity and Jury trials at that moment. By
cutting 1t out we did perhaps leave the matter somewhat ambiguous,
snd some question has been raised as to just what was wmeant.
There 1is, first, the question whether you want to clarify it some~
vhat, and second, the question, if you do elarify it, which way?

I would like to suggest, contrary to what I suppose was
the vlew of the Commlttee at that time in favor of jury trial,

that I really think it ought to be made clear that 1t is the state
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trgbunal, the sbtate system, I really think it would be on the
whole a bit unfortunate to provide otherwise, Take the situstlion
‘in a state such as my own, Connecticut, for 6x&m@ie; where we
meﬁer think in stste procedure and never have thought iﬁ federal
proéeaure to this date of & jury trial. I szloﬁld think 1t %@um
be a little unfertunate»in such 8 situation to provide for a jury
trial and to make it an incentive to get these matters in the
federal court if possible, or to make 1t a case of shopping, so to
speak. You would have to have econdibtions proper to get into the
federal court. I suppose the most nabural one would be diverslty
of citizenship. I suggest that that'might be uwnfortunate. Sup-
pose in a condemnation for & state highway it goes through a long.
tract and most of the people are local and can't get in ﬁh@
Tedersl court, and they take the local procedure. However, there
happens to be some property owner who lives in another state who
can get in the federal court, get a jury trial, and get one of
tﬁ&ae juries like Judge Driver has. That 1s the situatlion.

First, is there or lsn't there a slight ambiguity?
Second, whaet will we do in the light of that?

MR, LEMANN: Mr., Mitchell, I notice from reading on the
train his letter of July 7, 1948, thought thaﬁ this was quite
ambiguoua, bub spparently his doubis were in the opposite direc~
tion from those suggested here.

CHAIRVMAN MITCHELL: What ls that?

MR, LEMANN: I% 1s a letter you wrote to Judge Clark on
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ngy 7, 1948. You said:

" am afraid'the way the rule is now drawn we have leflt
tha state cases in a situatién-where they do not get a jury trial,
but gaﬁ & trial by the court where a righﬁ tora jury trial could
not be gald to be a substantial right attacéed by state law to
the exercise of the state's power of emlinent domain,"

Then you went on to elaborate on that polint,

It saems.to be the general view now that thls would
give you & right to a jury trial unless the state law could be
considered to substantially require some other method,.

PROFESBOR MORGAN: The Reporter mede exactly the same
illustration before, and I think the majority of the Commlttee
last time were definitely of the opinion that when you ﬁara in
the federal court, you ought %o have the federal court ?recedure
from top to bottom, Of course, we thought then thet by cutting
out that last phrase, that is what we haed done, bubt under the
Stoner case the right of trial by Jury may be regarded as a sub-
stantial right., Certainly a United States district court can't
direct the verdlet where the state court couldn't after the
Stoner case.

JUDGE CLARE: Let me complete this by saying that
Professor Morgan states 1t correetly. I think T did make the
gsame avrgument. I was overruled, I have no ground for reopening
the question execept that 1t does seem a bit ambiguous in’ﬁhe

light of current decisions, and then ag to which decislon we now
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make, we are retreating soméwhat Trom uﬁifcrmity, and therefore
the main argument which.was gse& against my suggestion is certain-
'1y'weakeﬂed, if not gone,f.SQ, possibly T have a shance4£o repeat
what I said befors, |

PROFESSCR MORGAN: BSurely. I am.actrsaying thet it is
lmproper at this time, Charlie,

PR, LEMANE: Arustrong criticizes a retreat from uni-
formity,

ME, PHYOR: I would like to see the same procedure in
a case removed to the fedsral court on the ground of diversity
or whatever the ground is, as you have in a case orlginally in
the federal court. T think there 1s a great advantage in that.
In Towa, for instance, 1f you have é case removed Lo the federal
court on the ground of diversity, you might have your commission
appointed to appraise the value of the damages, and then you go
into‘the federal court and have énother trial of the thing.
’That would be the state practice which wogld be followed under
this,;if you held thet was a substantial right.

MR, LEMAMN: This also leaves 1t open to the possi-
billty that it might be held by tﬁe commission to be a substantial
right., That 1s the practlical phase of 1t which you were just
atating, isn't 1t?

MR, ?RYGR: .That is right..

MR. LEMAWN: Yet, Mr. Mitchell ssvemed to think in his

comment, as I gcﬁ it, that this might interfere with the jury
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trial,. Seo, one argument is that it might interfere with the Jury
trial; the other argument is that it might inﬁérfere with the
.trial by commissioner. That smphasizes its ambignity.

PROFESSO0R ﬁ@ﬂgﬁﬁﬁ T think it ought to be elarified.
I agree with thab.

MR, PRYOR: T think when we discussed it befors mention
was made of the possible opposition in Congress, arlsing aut‘af
the state's rigﬁﬁs 1dea, to anythlng other then followlng the
state grae@duré with respect to a case of thab kind,

JUDGE DQBI&: Qhat cases are you consldering? Cases
;remevsd to the federal court?

MR, PRYOR: Yes.

MR. LEMANN: Where they arlse under the state's power
of eminent domain,

PROFESSOR SUNDERLAND: Either removed or originally
brought., It might be both.

MR, PRYOR: It could be elther way.

JUDGE DRIVER: Where the state or snbéivision is acguir-
ing property for publlc use and it gets into federal court be-
cenge of Federal jurisdiction.

JUDGE CLARK: Probably no state would do 1t. I suppose
theoretically they could, but it is hard to imagine that a stabe
would do that. |

MR, PRYOR: It is very unlikely to have a C&se where

the case was origlnally brought in the federal court, but I have.
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had cases that have been removed Lo the federal court.

JUDGE DOBIE: Ikthink.the procedure ought to be the
‘same., I think we provide in our rule, don't we, Chsrlie, that
they apply in &ll cases r&mévad to the federal court?

JUDGE CLARK: Wnaat do you mesan by the seme? That can
“mean the szme as the stéte pfoaedura'or the gsams--

JUDGE DOBIE: I mean according to the unilform fede:al
rules,

PROFESSOR SURDERLAND: A removed case proceeds under
our rules, under the federal rules. |

GHAIHﬁAE MITCHELL: That 1is all right, but supposa_the
state has a consﬁitutional provision or statute granting power in
such shape that the method of trial ia atﬁached to the power, so
if you exerecise the power, 1t i1s on condition that you exercise it
a8 the staté law provides. Can you disregard that condition?

PROFESSCR SUNDERLAND E.danft belleve you can.

CHATRMAN MITCHELL: Thsat 1s the point I had in mind.
Can you throw 1t aside and say that that 1s a conditlion imposed
by the state to the exerclse of this power? When you get over in
the federal court can you still exercise the state power but
throw the condition in the wastebasket?

PROFESSOR SUNDERLAND: I don't think you can do 1t.

CHATRMAN MITCHELL: Thét is the trouble. That is the
thing that thls rule was intended to cover.- I think Judge

Donworth kept harping on that.. You remember, he spoke about a
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lot of western state statutes that gave power of eminent domain,
and he thought there were things in them about procedure that
‘were really conditions to the power, He was afrald of the polnt.
That is why we worked this out, I think it 1s difficult; because
who 1s going to say whether 1t is & condition?

PROFESSOR SﬁﬁbERLAED: The state court would have to
- say that, wouldn't 1it?

JUDGE CLARK: ist's push the thing a litile further
than that. |

| .PROFESSOR SUNDERLAND: If it hasn't passed on it, then
the feééfal.ceurt would have to tsake a chancé! '

JUDGE CL&ER:' Let me push—this a little further, and I
will ask you, Mr. Pryor, because you would be a good one to
answer this., In the light of the recent cases in the Supreme
Court, particulsarly those last June, extending or at least apply-
ing the Erie doctrine,-suppose it 1s not so strong as to be &
condition to the right; suppose it 1s merely state practice in a
diversity case; suppose that our rule is definitely to the con-
ﬁrsry and the case 1s remo#aé under those recent cases of the
Supreme Court where there 1ls a reguirement of & bond in a stock-
holders! suit, for example. NMust we follow the federal rules?

What would be the answer there? Weuldn't our rule be guperseded?

MR, PRYOR: I should think it would be up to the federal

court to which the case was removed to make the determination,

but I think they have to make their determination upon the
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decigions and the rules that have been adopted in the staﬁe
courts.

PROFESS0R SUNDERLAND: If any.

MR, PRYOR: If any, of course,

MR, LEMANN: I didn't like the words "substantial
rights” In here myself because it seemed to me to confuse you
that there is a difference between "substential" and "remedy.,”
We have alwsays said we ha&n'% anything to do with substantial
rights and that we couldn't change them., I didn't like the impli-
cation here that you hed to make an express reservatlon of éubﬂ
stantial rights. It seemed to me to be rather inconsisbent with
our ganaral position,

JUDGE CLARK: As far as T know, they provide only one
method of dolng it.

GHATRMAN MITCHELL: There is & 1little finer point in
this thing, as I read the letter I wrote a year ago.

MR, LEMARN: Your point in that letter was thalt you
thought you might be interfering with a trial by jury in a removed
ﬂasea.

CHATRMAN MITCHELL: As I read it over, ny letter is
more obgeure than the rule. I will admit that. Here is what is
bothering me. I suggested that the difficulty could be solved
by doing sowmething to subdivision (h). Subdivision (h) covers
only cases Involving the exercise of the power of eminent domain

under the law of the United States and prescribes the btribunal.
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It doesn't say & word about exercising state power, Now we go
over to (k) and say ﬁGondemnation Under a State's Power of Eminent
Domain,” Thet is not covered at all by (h) now, Then wé s8ay:

"If the sction involves the exercise of ﬁhe’pewer of
eninent domain under the law of & stabe, the practice ﬁersin
prescribed may be altered to the extent necessary % % &

JUDGE DRIVER: I think that "may" should be "shall',

CHAIRMAHN KITCHELL:V»The point here is that we have to
prescribe that the practice hefein provided for under (h) does
apply to a state condemmation,

PROFESSOR MORGAN: Thea is rilghts

CHAIRMAN MITCHELL: 1My suggestion for changing (h) was
probably wrong. It ought to be (k), where we say:

"(k) Condemnation Under a State's Power of Eminent
Domain., If the action involves the exercise of ths.power of
eminent domsin under the law of a state--"

Then we ought to have sald;

"e-the practlce hereln preascribed shall be followed,
sxcept that it may be altered to the extent necessary to observe
and enforce any conditlons of state law % # %%

That is a fine point, bub there 1t is., The whole
thing was left up in the alr., I wasn't so much interested in the
Jury trial. Of course, we had a jury trial in the ruls at that
time, and that is why.

MR. PRYOR: You insert following "pr@scribed,ﬁ,“shéll
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be followed"%

CHATRMAE MITCHBLL: I would say, "the gfaéﬁics herein
| é?escribaé.shall be falléwed“, B V

MR, LEHANN: ¥You could say, "the practice preééribed
under subdivision (hj“. Tt appllies to all of 1%, I guesé§

CHAIRMAY MITCHELL: The whole t&ing, "except that 1t
way be albtered to the extéat necessary to preserve and enforce
any condition attached.hy State-law to its éxereisa,“ (k) could
be fixed as far as my point 1s concernsd by sayling thab:

"If the amction involves the exercise of the power of
emlnent domain ﬁnder the law of & state, the prectice herein
prescribed shall be followed," |

MR, LEMANN: Doesn't your camﬁent,go further than that?gﬁ
It seems to me that it does. |

CHATRVAN WITCHELL: Thet is the way I read it. I had to
: reaé-it twice to know what I meant. You are hiﬁtiﬁg'sn something
- thet I missed. There iz siill the problem as Ho what is the
conditlon attached. Tt is hard to answer that, There ars two
points here. The rule ltself, even 1f changed that way, 1s sti11l

ambiga&ﬁs, I admit, but without it, it seems to me there is a
“.hiatus4and there ought to be a clausge there that the practice
h@réin shall be followed,

MR. LEMANN: We had Lt better in the first draft to
cover the point you have just made, and 1t wauid be better on

some other points. In the draft of 1947 the first albternative
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read:

1Tf the astion invelves the exercise of the power of
iemiéeﬁﬁ domain under the Constitution or laws éf a state, the
provisions of this Bule 71A shall apply % % % |

That covers the point,.

CHATIRMAN MITCHELL: That is the point I am trylng to
make,

MR, LEMANN: " # % with the proviso that #he practice
herein prescribed may be altered to the extent necessary to
obgerve and enforce any condition aff@eting the substantial rights

“of 8 litigéﬁt attached by the state constitution or 1éws to the
exercise of the statels power of eminsnﬁ domain, ineluding ény
apglicabl% provision relating to trial by jury."

T think that is better than this, Certainly 1t covers
the point yea.lasﬁ made .,

.CHAIRﬁAﬁ MITCHELL: I am not sure. Unless the trial by
jury provision was a condition attached to the exereclse of the
power, you wouldn't have to give them a jury trilel, would you?
Read that over again.

MR, LEMANN: " % # that the practice hereiln prescribgd'
may be altered to the extent necessary to observe and enforce any
coﬂd@ticn affecting the substantial rights of a litigant attached
by the stete constitution or laws to the exerclse of the state's
power of eminent domain, insluding eny applicable provision

Ay

relating to trial by jury.”
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CHATRMAN MITCHELL: Including the jury provision dossan't
do you & bit of good unless there is a conditicn attached;

MH. PEYOR: Put a perlod after that, snd you are all
right. 7

MR, LEMANN: It covers the polnt I thought you were iry-
ing to make that otherwise we might be depriving him of the right
of trial by jury and forcing him to the court. I think that is
thérpoint you were malking in that letter I mentioned.

CHAIRMAN MITCHELL: ¥o. I used the words "trial by
jury" because our mein rule dossn't call for trial by jury.

PROFFSSOR SUNDENLAND: That rule as you just read it,
ﬁr‘4iamaﬂn, might be Interpreoted to mean that under the rule,
trial by jury was a condition.

MR. LEMABN: It might be, I think,

CHAIRMAN MITCHELL: T construe 1t to mean that the jury
trial provision might be a condition attached Yo the exeréise of
the power, . |

MR. PRYOR: I think the rule would be all right if you
struck.out the words commencing with "including” and down to
"trial'by jury."

MR, LEMANN: It would still be open to the objection of
ambiguity, I think, Mr. Pryor,

CHATIRMAN MITCHELL: You mean as towhat is the condition
attached?

MR. LEMANE: Yes.
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CHAIRMAN MITCHELL: I don't think the ambiguity is in
the rule, 1 think it is in the state law.

MR. PRYOR: I don't think there is any awbiguity in the
express words there, but it might give rise to & question of what
is the condition,

Mil. LEMARN: That 1s what I mean. In applving the rule
you wlll have to determine what is the condition attached by state
law vinich sffects the substantial rights of a litigant.

FE, PRYOR: That would be up to the federal court in the
cage to determine, wouldn't 1t?

MR, LEMANN: Will they consider the right to trial by
jury a substantial right?

MR. PRYOR: They might in some cases, and they might not
in other cases,.

MR, LEMANN: That might be ambiguous. Suppose the state
law provided always for commission trlal, would they430ﬁsi&er
that a substéntial right?

PROFESSOR SUNDERLAND: They might.

MR, LEMANN: Then are you going to lsave it to each
court to declde that, and let the Supreme Court of the United
States finally work it out? |

MR, PRYOR: Yes.

PROFESZ0R SUEﬁEHLAEE: You have to leave 1t to the
highesat court in the state. |

MR. LEMANN: Or do you maintain that they are not
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substantial and that it deesnét affect substantial rights?

CHATIRMAN MITCHELL: You might make the rule read this
'way: "to the extent necessary to observe and enforce what the
trial court may consider conéitions attached to it," and make
his Jjudgment final on 1%.

MR, LEVANY: fou could probably deo that.

JUDGE CLARK: The only thing thst would happen then 1is
that the Bupreme Court would say that the trial court would have
to hold it until a declaratory Judgment action could be started
in the state court to find out if 1t was =a condition;_

CHAIRMAN MITCHELL: And exhaust the remediés of the
state law, o

PROFESSOR ﬁORGAE: If you wanted to meke the tribunal
clear, why don't you just say, “incluéinglthe provisions of
subdivision (h)"? |

MR, LEMNANN: That is vwhat I wes thinking.

PROFESSOR MORGAXN: "The practice herein prescribed,
ineluding the provisions of subdivision (h), shall be followed."

PROFESSOR SUNDERLAND: Why do you have to have that
"ineluding' clause, anywaf? How does that help any? It seems to
me that that would just follow from our gensral proposition.

MR, LEFANH: Why not eliminate the firat three llnes in
subdiviéion {h)? Then eliminate all of (k) and mske this a
uniform rule, especlally as you are now amending (h) teo give the

trial court diseretion whether to order a jury or a commission,.
J
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The presumption is that he ghall have a jJury, but hse may appolnt
a comnission. Why shouldn't that be the rule applying also to
sulbs under state statute? You no longer have any cast lron rule
in (h). |

MR, PRYOR: Tollowing out your idea, it might be that
the court could say that in the interest of justice there should
be a jJury trial here because under the state law he would have a
right to 1%. We have 1t in the amended (h}),

MR, LEMANY: What we have put into this compromise pro-
vision would glve them the right, as you point oat, to apply the
state law if they want to. The point I am making in substance,
Mr. Mitechell, 1s that under our new draft of (h) you have an
elastic scheme, haven't you?

CHAIRMAN HITCHELL: Yes,

1R, LEEAEH: Wny shouldn't that apply also ln removed
cases or in ceses under state statute? We have "interest of
justice" in our szubstitute formula, as Mr. Pryor points oubt, and
if the court thought the interest of justice required that the
state sbtatute be followed, they could say.so, They would be
limited to one of the two alternatives. I don't think they could
heve 8 double-barreled scheme of trying one first and then the
other, as I belleve you said you had in your case.

MR, PRYOR: I would be in favor of the point you have
raised here, which I think is a good one, of putting in (k) just

the statement that "I the aection involves the 63&?0139 of the
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power of eminent domaln wnder the law of the state, the practice
hersin prescribed shall be followed."

MR, LEMANN: You wouldn't have to do it that way, ¥r,
Pryor. Just go back to (h) and take out the limiting language in
(h).

MR, PRYOR: Yes, youreoalﬁ do that,

MR, LEMARN: T think that would be better than labeling
(1) . |

JUDGE DOBIE: Let's leave it to the federal court in
every instance to decide which‘way‘

MR, PRYOR: That 1s right.

R, LEMANN: And then apply the same rule in all cases.

JUDGE DOBIE: Suppose the atate conastitution prescribes
some particular form of procedure ag a conditlion to the exercise
of the right, would you say that this, being a federal law, would
supersede 1t7

HR, LEMANN: That depends on whether they will follow
%hese last decisions or not. I agree that we can't settle every-
thing, but we won't be ecreating any new difficulties by the use of
amblguous language. We wilill be leaving that just the way it is
now, because we all recognize that the Supreme Court decilsions are
creating a twillght zone now as to when these rules apply and when
they don't, Armistead., This will only be another one of those
instances.

JUDGE DOBIE: You want to lsave all this out about the
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state and just modify the rule as we have drawn 1t by pubting in
the laws of the United States or the lawas or the constitutlon of
.the state.

MR. LEMANN: Yo, I think you can do 1t more simply.

o back to (ﬁ) snd take out the words followlng "if" down through
"United States.," |

MR. PRYOR: Yes,

JUDGHE DRIVER: That wouldn't do it,

MR, LENANN: You will have to medify 1t somewnalb.,

PROFESSOR MORGAN: "If en fct of Conpress prescribes™.

YR, LEMANN: "If an Act of Congress speclally consti-
tutes a tribunel for the trisl of the issue of just compensation”,

CHATRMAY MITCHELL: That would do 1t.

MR. LEMAWN: ‘Ysuch tribunal shall be the tribunsl for
the debtermination of that issue." That 1s the only 1imitatieni»
the rule as it stood would cover all kinds of cases, and you
could do without (k).

JUDGE DOBIE: I think you have something there.

CHATRMAY MITCHELL: Yes. I still bring you back to
Judpge Dobie's point. You say we are not creating any troubles.

MR, LEMANN: I say we are nolb creating them.

CHAIRMAY MITCHELL: If we sre adopting & rule which
gives the district judge discretion to have a commission when the
statubte of ths state attéches 8 condition to the power thalt 1t

shall be by jury, your rule raises a difficulty doesn't 1it?
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MR, LEMANN: Our rule has Lo bow if the Suprenme Court
says 1t has to bow, but so do obther of our rules bow to state
statutes according bto the Supreme Court of the United States,

CHATRMAY MITCHELL: Let's not mske a rule that they
have to hold invalid,

¥R, LEMANH: They wouldn't have ta;

CHATRMAY MITCHELL: Yes, they would.

MR, LEMARN: Why?

CHATRMAN MITCHELL: If under our rule as 1t is worded
the judge in the federal court hes a right to fix, we wlll say, &
‘commission, snd the state law ereating the power of emlnent domain
and the exercise of it says that as a condition to the exercise of
that power you must have a jury, it seems Lo me you are faced with
two rules.

M. LEMANN: You ere assuming that 1s & condition of
the exerelse of that power. \I don't know whether it 1s or nots

CHATRMAN MITCHELL: Surely. If it isn't, you ave asswm-
ing that they can't lmpose the condition.

YR, LEMANN: If you are golng to say 1t ls a condition,
then I think your best solution will be to adopt conformity i#
sny case arising under the state power., Just adopt conformlity.

CHATRMAN MITCHELL: I don't know whether it is a condi~
tion or not, but Judge Donworth quoted constitutlons by the dozen
out there in the West that seemed to provide Gonstitutiqmél

requirements that 1if you took & man's property under the atatets
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power of eminent domain, he was entitled to Jury trial. He zaid
that imposes a condition to the exerelse of the power. In other
words, the power was granted on condition that it be exercised in
a certain way.

Mi. LEMANN: Wouldn't thet be always so, then? Can you
Inagine any case in which it would not be a condition of the
power?

CHATIRVMAN MITCHELL: Yes,.

MR, LEMARN: What would it be?

CHAIRIMAY MITCHELL: The constitution might grant the
power wlthout any condition.

MR, LEMANN: The statute certainly provides the method
by whieh this right should be exercised. I don't think you could
Suppose & vacuum on th&'subject. If it is not in the state
consbitution, it will be in the state statute, snd this limitation
We have here would be applleable to a statute as well as the
congtitution.

CHATRMAN MITCHELL: You sre arguing thet, no matter
what the state law says, there never is any ccnéitioh attached to
the power.

MR, LEMANN: Th@y.may not consider it a condition, but
I conceive that a court may so nold, and 1f 1t does, I can't help
that. I revert to this: I think you have two logical alterna-
tives, and only two. One is to put them all in under the general

Tederal practice.
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JUDGE CLARK: I don't quite see the strong argument Tor
shifting this back to (h) in any event. I suppose what we are
looking for is clarity. The argument, 1f any, for putting it back
in (h) would be with the hope that it might be clearer there.

On top of HMr. Mitchell's point, which T think is & substantial
one, T suggest that I don't believe 1t would add clarity, anywey.
I think that on the whole it would be more confusing. Bear in
mind that we have (h) falrly long and a little complicated now;
not too bad, I hope, bub 1t 1s gebtting that way a 1little. You
would add these state provisions, too, which would not o?eraie in
many places., I mean thls state power 1s not extensively uged.

CHATRMAN MITCHELL: Very little.

MR, LEMAWN: I wouldn't add to (h),' I won't labor this
point because I don't think it is very lmportant, we would
simplify (h) by removiﬁg limiting language, I don't think that
would compllecate 1t. UWhether you prefer to do that or to leave
(k) in ia, I think, not very lmportant. The maln question will be,
Which way do we want %o head? Thers are three ways we could head,
ag I get 1t. One is that our rule sh&uld apply, especlally as we
are now modifying 1%, to cases under the stat@_laﬁs as well asg the
federal. The opposite result would be to say that we don't cover
cases removed undser state law. They are very rare. There aren't
very many of them. We will leave them alone and assume thaet when
the state law provides the m@théd, that 1ls the method that has to

be followed., That is the opposite rule. The third would be
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something like this in hetween, a compromise, which leaves us
uncertain as to whether 1t is & substantlsl right or whefher it
sn't, As I would follow Judge Donworth's argument ag you quote
1t, you would always say it was a subsbtantial right, If it is
always a subsgtantiael right, why do we want ﬁo do anything about
it?

CHAIRMAN MITCHELL: ¥How I would like to say a word sbout
tampering with (h). Whatever we 4o about the ultimate problem, I
think 1t would be a mistake to put 1t in (h). Subdivision (h) is
the controversial section today. We are here because of thav
controversy over (h}), thé split with the Department of Justice
about 1it, and the dissatisfaction of the Court about 1t. wé have
flxed it up, and if we now import into that section another row
about state practice, somebody will jump st us and say, "I don't
1like the section anyway because of this stabte business." We will
get a double argument against (h). Let's not mix up (h).

MR, LEMANN: T think vou are exsctly right.

CHATIRMAN MITCHELL: Lett's do whaf we want to in (k) and
let (W) alone. It is confusion of that kind that 1s going to
cause us trouvle, I think as a matber of policy, not draltsman-
ship, we had beltter not stlick any more trouble in (h) than we have
there already. |

MH. PRYOR: I think you are right. I would put & period
after the word "followed" in (k). "If the action iﬁvelves the

exercise of the power of eminent domain under the law of a state,
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the practice herein presecribed éhall be followed.”

CHAIRVAN MITCHELL: Your ldea would be that if it
turned out that there was sny condiition that the court was bound
to follow, he would have authority to do zo even under thabt rule
as a matter of law,

PROFESS0R SUEDERLAND: Thet would take care of the
questlion of the jury trial or commission trial, but it might not
take care of every possibility. There might be some condition
under state law which would come under some of our other rules
here.

CHATRMAY MITCHELL: But the prsctice prescribed isn't
limited to the tribunal to try the case. As My, Pryor put it,
that would mean every provision in these rules shall apply.

MR, LEMANN: Professor Sunderland says that might mske
some troubls because there may be some other condition lmposed by
state law that you ought not to ignore. That is your point?

PROFESSOR SUNDERLAND: Yes.

CHAIRMAYN MITCHELL: What could it be? A provision that
you have to pay in advance or deposit the money or something like
that?

PROFESSOR MOORE: Subdivision (j) would cover that now,
Mr. Mitehell. |

CHATIRMAYN MITCHELL: "The plaintiff shall deposit with
the court any monsy regulred by law as 2 candition,to the exercise

of the power of eminent domain # % #'" That is true under either




119

federal or state.

MR, PRYOR: That is right.

CHAIRMAY MITCHELL: I didn't quite get Bdson's point,
then.,

PROFESSOR SUNDERLAND: I can't point to any particular
thing, but there might very likely be scme provision that we have
here which would be inconslstent with the interpretation of the
state law go far as the conditlons to jurisdlction are conecsrnsd,

JUDGE DOBIE: Apart from the method of trial?

PROFESSOR SUNDERLAND: Apart from the method of trial.

MR, LEMANN: Whet is the objection to golng to the
other extreme snd leaving them all out and say, "This section
éhall not apply to any proceedings instituted under state law.'
There aren't many of them, There may be conditionaz of one sort or
the other that would have to be struggled with even 1f we followed
Mr. Pryor's suggestion,

JUDGE CLARK: You had better look back, Monte, to the
sscond albternative, the preliminary alternative.

| CHAIRMAN MITCHELL: You would not want one practice for
removed cases and another pﬁactice for original cases or anything
11ke thatb,

MR. PRYOR: I do&*t think that 1s deslrable.

CHAIRMAY HMITCHEELL: I think Hr. Pryor has put hig flnger
on it. The reason.we are in trouble about (k) is_that we have a

definiltion about conditions affecting substantial rights, and
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there is difficulty in saying whether it is a condition and
whether 1t isntt, He abolishes that troubls as far as the ruie
is concerned by simply saying, "If the asction involves the exer-
cise of the power of eminent domain under the law of a state, the
practice herein prescribed--" and that means the whole rule, not
the trial rule especially, "--shall be followed "

If 1t furns out iIn a pecullar case that there is a
conditlon that the state courts have held to be a condition, and
the jJudge finds th&i he has a power Iin capite, under those aiﬁcum-
stances I think the judge in the first place would have to throw
the case out of court and say, "I haven't power under the rule to
handle 1t because I have to follow the practice or violate the
state law," or he could say that it 1s necessarily implied that if
you have the péwer, you have to conform to the conditlons attached
to 1t, whatever the rules say. |

MR. LEMANN: You are really now argulng quite the oppo-
zite of vhat you srgued a whille ago, because I made in effact the
same suggestion when I wented to cut out the condition in (h),
aad‘you sold to me, "Why get a rule that will be invalia?"

I agked, "Why would 1t be invalld?" eand you said, "Because there
may be conditions attached by state law that you have to obgerve."
Now if you adopt the last suggestlon, I think 1t comes to the

same result as I propossd, except you leave (k) in and you don't
put it in (h).

CHAIRMAY MITCHELL: I don't know whethser I am consistent
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or not, but I am perfectly willing to admit it if you will take
wy present suggestion,

JUDGE CLARK: I think perhaps most of you don't agree
with me, but may I suggest agsain that T should think the Supreme
Court in state's rights and diversity cases would hesitate a
great deal about gueh a ruls. I think s better form of expression
would be something like this:

®Thege rules shall also apply to an action lnvolving
the power of eminent domaln under the state.”

CHATRMAN MITCHELL: That is his proposal.

JUDGE CLARK: Yes, that is Hr. Pryor's proposal, excepl
thet I heve stabed it differently. It 1s the same thing. I was
“just trying to rephrase 1l a little more directly. In diversity
cases, in matters of substantlal lwportence, notwithstanding the
federal rules, state procedure applles.

PROFESSOR MORGAN: Is there any number of cases where
the United States Covernment brings an actlon originally in the
fedoral court under a state law?

MR, LEMANN: Ho. The United States never proceeds under
state law.

R. PRYOR: This is aimed at cases where a state agency
or a corporation under state law 1is bringing the action.
| PROFESSOR MORGAN: I wanted to know 1f there ave cases
where the United States condemns under a state law, where they

want a post offlce buil&iﬁg or something of that sort.s
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JUDGE CLARK: Tell us what you mean by a state law.

PROFESSOR MGRGAY: A1l this applies to 1s removed cases?

JUDGE CLARK: Substantially.

PROFESSOR MORGAN: The only time they can remove 1%,
then, I suppose, i1z that a defendant can remove it if there is &
federal questlon involved or 1f there 1s diversity of citizenship.
If it 1s diversity, then God knows what substantial rights are,
whatever they are, it will have to be followed in diverslty cases,
‘and 1f you put enything to the contrary Iin, then you have to go
back and find out whether Mp., Justice Prandeisz was right or not
in saying that it was unconstitutional to do otherwise.

CHAIRMAN MITCHELL: Does your argument lead to the con-
clusion that we could scecept lir, Pryor's suggestion?

PROFESSOR MORGAY: I will take hils statemenit, surely.

JUDGE DOBIE: Just say that they do apply, and I don't
think any question will arise,

PROFESSOR MORGAN: We can't tell in advance what they
are golng to say,.

MR, PRYOR: I think your phraseology 1s perhaps a little
hetter,

JUDGE CLARK: I was only suggesting that, stating it
directly. I still think that the way the Justices are thinking
now, they will look along in (h) and be worried, and finally
they will get down to (k) and say, "Here they are knocking out

Erie v. Tompking in this regard,"” and away with the whole thing.
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MR, LEMANN: I.think I would vote to leave them out of
thé operation of the rule.

MR, FRYCR: Then vou would have this proceeding simply
a condemnation proceeding provided for any Federal Governument
agency. That 13 what you would have,-

MR, LEMANH: That 1s right, 1 think there are not many
of the other sort, Ir, Pryor, I may be influenced by the way this
developed before the Committee, We started it, I think, with a
view of a federal rule and at the instance of the Depariment of
Justice to relieve them of a whole lot of different methods in |
different stabtes, but when you have a thing that really belongs
to the state, it stems from the state law entirely. You only get
yoﬁf condemnation power from the state. The sult would normally
be brought 1n the state court.

CHAIRMAN MITCHELL: And rsarely reaches the fedsral
court,

MR. LEMAXN: In that sltuation why open up snother
Pendorea's box in saddition to all the troubles we have here by
trying to cover the universe to reach theoretical perfection?

MAR. PRYOK: I think, Mr. Lemapn, if you ha& this rule
as it 1s proposed here now, uniformity, in any of those twenty
states that have the dusgl system of commlssions and court pro-
cedure, the private corporation that undertock to conderm under
state law would be very glad to teke advantage of the situation

presented where it eould avoid that dual §rocedurs;
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MR, LEMANN: They might. I am not saying I wouldn't
have some client down In Louisiana, perhaps, who would like this
rule to apply under a state statute, but I think I would say:
"You have to do without it, and if you try to go in thevfgderal
court, under the federsl system you are going to be met with a bilg
argumﬁﬁt as to whether jou have a right to apply the fsderel rule
under the state statute, If you go into the fedarél court pro-
cesding, instead of getting your issues settled promptly, you may
head to the 3upreme Court of the United States to find out
whether you had & right to use the federal system., I think you
- had better stay in the state court.” I should think, 1f I were
g privaete litigant, I might prefer to stay in the state court.,

If vou could gusrantee, Mr, Mitchell, the advantages of
this gystem in a removed case, I can see, as Hr. Pryor suggests,
that they wonld like bto remove the case and get the benellt of the
be?t@r federal system, but you can't guérantee it to them. Even
1f you could get over the hurdle of the Supreme Court objectiong
to the rule or the Bar Assoclabtlon objections to the rule, you
st111 would have open bthe gquestion of whether there was a sub-
"stantial right even\if you leave out that language here, because
‘we can’t legisl.te it away. As you pointed out a while ago, Hr.
Mitchell, that limitation on us remains, doesn't 1t? The Supreme

Court cen come in at any time and say, "Under Erie v. Tompkins

your rules must bow to the loeal rule."

MR, PRYOR: I am willing to concede that the rule that
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- I have been advoecabing will probebly mest very vigorous opposition
among sowme members of Congress.

MR, LEMANN: I think maybe 1in the Court, too.

MR, PRYOR: And maybe in the Tourt,

MH. LEMANN: T have argued both sides of this question,
80 I am open minded aﬁcﬁt it.

MR, PRYOR: Az far as I am concarned, I would rathap
submit thls rule without anj application to astate condemnations
than I would the one proposed here,

JURGE CLARK: T don't want to throw too many monksy
wrenches in 1%, but I don't belleve you can avoid the problem by
turning your back on it, I take it there is a right in ths 1itl-
gant where there isg diversity of cilitizenship to remove to the
federal court. We can't touch thet and don't want to. If he re-
moves and we hsave sald nothing about 1t, what then applies?

PROFPESSOR SUNDERLAND: We have sald something aboubt it
in Rule 81,

CHATRMAN MITCHSLL: UHobody suggests that you gay nothing
about 1t.

PROFESSOR SUﬁDEELﬁﬁD: “Thﬁée rules apply to civil
actions removed to the district courts of the United 3tates from
the state courts and govern all procedure after remeval,“

JUDGE DOBIE: 1If you saild nothing about it, under that
rule, the rules would govern.

PROFESSOR SUNDERLAND: Yes.
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CHATINAN MITCHELL: You would have to do something
shout (k).

MR, LEWMANN: DBoth of then,

CIIATRMAN MITCHELL: Hob necessarily. You would have to
say, "If the action involves the exercise of the power of eminent
domain under the law of a state,” either "the practice hersin
prescribed does apply” or "the practice herein prescribed does
not apply.”

MR, LEMANK: Or does apply under these conditions we
have hers.

CHAL RMAF¥ MITCHELL: Yes.

MR. LEMANN: I think, Charlie, you would not be silent,
You would say that it does not apply.

 JUDGE CLARK: Of course, you may spell it around. You
may go to Rule 81 and back to Rules 1 and 2. I want to Suggest
that the Conformity Act is now gone, It is not only superseded
by the rules; 1t ls even left out of the Code. There lsn't any
Conformity Act any wmore.

MH. LEMANN: You could spell it out even more explicitly
than you have in this alternabive inlthe draft here, You had
there as an alternative:

"1f the plaintiff is proceeding under the power of
eminent domain of a stabe, the tribunal to try the issue of just
- compensation shall be as specified by the Constitution or the

statutes of the state in whiech the propsriy is situated.”




You might even go beyond that and say, "If the plaintiil
is proceeding under the power of eminent domain of a state, the
state low shall be applicable in all respects, including the
tribunal,” in appragriate_languaga.

PROFESZOR NMORGAN: You don't want bto leave it that way,
whoere you have first a c@mmiasios and then a jury trial de novo,
do you?

ME, LEMMANE: I don't like 1t, Kddie, but I don't like
auy of the other alternatlves any better or as well,

| PROPESSOR MORGAN: If you wish, you could make a specialﬁ%%&
referegce to trial by jury, if that iz the only thing that 1s
bothering you.

EH, LEMANY: If you do, Hddle, suppose you héve this
mixed gystem and suppose the Suprems Court of the Unlited States
thinks it 1s a substantial right to have that mixed system, how
are you golng to leglislate 1t away? Az IMr. ﬁitchell séid to me a
while ago, how are we going to rule 1t away?

JUDGE DOBIE: Honte, there 1s one instence in whilch the
state rules do apply, that you are probably familier with, and
that is where a criminal charge is brought against a revenue sagent
for an act committed within the scope-of his duty and the case las
removed to the Unlted States court, There it must be tried
according to the astate iaw. We decided that in a case in Vireginia
'mmﬁré Judge Parker wrote the opinion and held that the jury must

fix the punishment. Although you try the man 1n the federal
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court, you stlll have to try him under state law,

MR, LiMANN: The sta ute says that if a federsl official
is charged under the state law, in order to give him s falr trial
you remove it to the federal court, but then the federal court
must try him In the way that the state law prescribes.

JUDGE DOBIE: That is right,

MR, LENMARNN: That is a very interesting analogy, I
think,

JUDGE DOBIE: In that particular cage they did try this
man in the federal court., The federal judge sentenced him, and
we reversed 1t, saying that hs had te try him under the Virginia
law which gave to the Jury the powsr to fix the punishment,

I Just eite thet as an Instance.

HR, LEMANN: That 1s a very interesting analogy, I
.thimk,

JUDGE DOBIE: I don't have any very strong oplnions
either way. I think posslbly we oughlt to make it elear,‘aad I an
perfectly satisfigd in my own mind thet it will very rarely arise.

MR. LEMANN: That is why I don't torture myself sbout
the bad reéults of this double system. It exists today, and the
states are going te persist in 1t. I assume that in the
majority of their own cases they are not golng to yield to this
unless they see fit to change.their statute, That abomination is
‘the statel's product. I don't know why we should relleve the

-atates of 1its operation in removed cases, which are just a handful
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of cases,

JUDGE DOBiE: It might very well be safer to say it
does not apply to the state case. I think you will s tand a better
chance of getlting it through Congress snd the Supreme Court that
way. Frankly, 1f we ecould do 1t wilthout any diffieulty, I would
rather have 1t the other way, but I den't think it is ers#ffi~
clent importance. I don't believe it will arise once a yeaﬁ.

CHAIRIAN MITCHELL: I think we were told a few years ago

that there were several quite large csses out in Washington and s

Oregon where condemnations which were started under state law had
been removed and were belng conducted in the federal courts,

JUDGE DRIVER: The only ones I have had end the only
ones, do far as I know, that my predecsssor had are these Publie
Utllity Distriet cases, and they are a passing phase, I think, oub
in our state, where under state law é Fublie Utility Distriet is
given the power to condemn the properties and faailitiss_af a
private power company within the county. There the cowpanies are
usually non~-resident corporations, and those cases have been
removed by the defendant. I have had three of them., I think my
predecessor had some., Other than that, I have never had s removed
cage. 1 have never had one involving the condemnation of a high~
way or any ordinary case such as a county or state would bring
under eminent domain. We did have those PUD cases, but they ére
rather rare, I think., I haven't had any in the last two years.

It seems to me that we have weight enough to carry here
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In getting this proposed rule accepted by the Supreme Court and
the Congress, without adding tanéé. I agree with Judge Doble
that I think it ig not of sufficlent imporbtance to take on that
added burden, You wight very well gel some opposition from the
stats attorneys general or state people who think you are trying
to come in;snd interfere with their state condemnation proceedings
and methods, I prefer just to leave 1t oub., T think procedurally
it would be better to'lea§e 1% in, Taetically, I think it would
be prefarable to leave it out. That is my position,

JUDGE DOBIE: That i1s mine.

CHATIRMAN WITCHELL: We can leéve it out and say that we
h;ve stricken 1t oul becsuse these cases are rare,

JUDGE DOBIE: You say leave it out, I think ws oﬁgat to_
say something.

JUDGE DRIVER: I mean to say expressly thaet we are
excluding cases brought under the state's powe£ of eminent demain.

JUDGE DOBIE: I think it is practical to do that, and
I don't think it is or very great importance. ILike you, Judge,
I agree that T am strong for uniformity. I alweys have bheen.
I fought for that Uniformity Aet for years and years., If we
could do 1t and there would be no difficulty about it, T would
rather have the one procedurs always. If in the minds of eny of
you there is going to be any difficulty getting this through the
- Supreme Court and the Congress, that would be a bad concession to

nalke .,
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CHAIRMAN MITCHELL: We can strike 1t out and provide,
ingstead of thils, that it is under stats powsr and thé staﬁa'p?@w
cedure shall be followed,

MR. LEMANN: Say, "These rules do not apply to proceed-
" ings under the power of eminent domain of a astate.®

CHAIRMAN MITCHELL: The removal doesg 1t already, so we
would have to say "expressly',.

MR, LEMANN: "Nothing In these rules~-"

PROFESSOR SUNDERLAND: "Nothing in this rule--"

PROFESSOR NMORGAN: You don't have to do that. If your
subdivision (n) is limited to condemnations by the United States,
you don't have fto bother with that,

CHAIRMAY MITCHELL: We are getiing from the merits down
to the form., Let us settle the guestion of What our principle

shall be, We are up agalnst the guestlion of whether or not we

shall leave these rulss to some extent applicable to removed cases.

When I say "removed," I mssn cases arising under the state power.,
You will find there are all kinds of difficulties about meking

the rules apply to cases arising under the state:pswef. You don't
know what the conditlon attached 1s, and you have other trouble.
Although it is ineonsistent to have one practice in a state case
and another practice in the federal courts under federal powsr,
8t11ll they are very rare and arise only very occasionally, In
case we try to maké rules to apprly to tﬁem, we are met with all

kinds of diffieulty. 8¢ we could, In any form that you wilsh,
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practice &s near as may be shall be followed by the feodersal court,
and then in a note we will have to explain our switch on this
thing. Just tell the Court frankly all the trouble that would
arise if you tried to make 1t applicable in state gases; ineluding
this difficulty about a condition attached to the right and all
the other things. Another difficulty is that 1t gtarts in the
stqte eourt under one practlce, and you switeh to an entirely
différent practice after you are partly through your case, after
you have brought the actlon, served the summons, and all that

sort of thing; You can leave 1t to the discretion of the court
how to jump frow one practlce to another in a removed case.

We can make a note to belittle this thing and show how
rarely it would oecur, those rare insbtances where a sgtalte power
cagse gets Into a federal court, let 1t drift along under the state
rule and get rid of 8ll this gquestion about the condition
_attached, Even if the purlsts who always want uniform rules, Iike
Armstrong, ralse a roar, sti1ll we could minimize thst argument by
showling how unlmportant and rare case 1t iz that we are talking |
about., HMaybe thst 1s the best solution,.

PROFESSCR MORGAN: If I were dolng 1t personally, my
fesling is that the only question that you are going to have with
reference to gsubstance 1s the right to trial by jury. Otherwise,
I don't think you are golug to have any trouble following the

Tederal practice any more than when you remove any other case to
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the federal court. I don't know enéugh about these practical
arguments, but if I were doing it wmyself I should say that 1t
shall be followed, "except that it may be altered so as to comply
with any stete law imposing trial by jury as a condition to the
right to exerclse the state's right of eminent domain,” |
CHAIRMAN MITCHELL: Ig it a conditlon or ilsn't 1t?
PROFESSOR MORGAN: Thabt 1s the only conditlon that 1
would 1lnsist upon. If the stét& had’ imposed jury trial as a
condition, then they could have jury trisl, but certainly no sﬁate
" constitution is going to ilmpose a condition of a commission fol- %gf
lowed by trial de novo. a
CHATRMAN MITCHELL: If you ars going te Tfollow that ildea
out, I would leave oubt the clause about the state lumposling 1t as
a condition. I would say absolutsly if the stats law pfovides
for jury trisl, whether it is & condition or not, 1t shall be
followed, because this quastioﬁ of whether or not it is a condi-
tion is one of the things that is bothering us.
PROFESSOR MORGAN : That will give the judges something
to chew over, I don't want to take éway from my friends hers a
resl 1y tough law question. That is all right.
PR, LEMANH: Suppose the state law provides for trilal
by commlssion,
PROPESSOR MORGAN: Suppose it provides by law for com-
mission, it wouldn't make a blt of difference to ue.

b
MR, [.ANN: Or gsuppose it provides for that obnoxlous ¥§,
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double~barreled systen.

PROFESSOR MORGA¥N: Suppose it did, I would take it away &

. A
from them,
MR, LEMANN: You don't want to teke away & trial by

Jury, but you would take away the other thing.,

| PROFESSOR MORGAN: Trial by jury is the one thing, it
seomws Lo me, that a court is going to say is a really substantial
right and does not go just to practice. You are not golng to get
any rizht to trial by these other methods, by commissiens plus, &f

end so forth. No court ls going fto say thalt that is 2 condition
to the right to exercise the pcwer.of eminent domain,

The thing we want to take care of iz this group of cases
that Judge Donworth has been worrled about, Thet is trial by
jury. That 1lsg the thing that they fight about., Nobody is goiﬁg §§
to fight for this double—barfeled proposition. It seems to me it
would be absurd to have it in the federal courts. We have twenty
states that do it, and 1t seems to me that we ought not to
stultify ourselves by saying, "Go shead, we will pive vou that
Rind of thing in the federal court i1f you remove," That is the
way I feel about 1t, but of course I sm & voice crying in the
wilderness, as I usually am.

CHATRMAN MITCHELL: Yo, you are nob.

HR. PRYOR: I agree with you, ’><

ﬂﬁig?ﬁﬁﬁgﬁi . Of course, it never would have occcurred to

me that posting a bond in a court was affecting substantial




185

rights, but the Supreme Court says it does, and when they say it
does, that is what shekes my confidence so much in Professor
tlorgan's argument that nobody can say that right to trial by
commlizsion 1s a substential right. It never would have occurrad
to me that whether you had to put up a bond to be permitted te_ |
proceed with your case affected your substantiel rights.

PROFES30R MORGAN: It never would have oeccurred ta»yeu
that an Alsbawa court couldn’t construe 1tz own pleadings accord-
ing té its own rules, either, would it? Justice Black sald so
in an opinion which showed he dldn't understand any of the
previous precedents, |

JUDGE CLARK: Thet is where Erie has come from.

PROFES3OR MORGAN: I heve sald my say, and I am golng
to keep gulet now for a change.

JUDGE CLARK: John the Baptist.

Ggﬁiéﬁrg MITCHELL: Suppose we put it this way:

"If the action involves the exercise of ths power of
eminent domain under the law of a gtate, the practice herein
prescribed shall be followed, except that 1 the étate law pro-
vides for trial by jury, such trial shall in any case be asllowed ﬁié
to the party demanding 1t."

PROFESSOR NORGAN: That is all right with me.

TR, LEMANN: Suppose the stabte law reguires trial by a

- jury of freeholders, as I believe my state requires, which I~

believe means people who own property, how would that fit into
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this exception?

CHAIRVAY HITCHELL: Ovm reel estate, you mean?

R, LEMANM: éuP state 1 thlnk requires trisl by a jury
of Ireeholders, that iz, of property owners,

CHAIRMAN MITCHELL: You mean the dualifications of the
jury? !

MR. LEMANE: You don't think that is substantial? I can
Just see myself howling my head off that that is substantial if
I were the fellow_whose property was being taken. You would nsver
convince me that that wesn't substantial.

CHATRMAN MITCHELL: In some states they don't allow
women on their juries.

JUDGE CLARK: That 1s so in New Hamshire, isn't 1t?

PRGFESSGR MOORE: Some of the southern states do not
allow women,

PROFE3SSOR WORCGAT: lr, Chalrman, in order to bring it
to a head, I move that 1t be amended according to your last sug-
gestlion.

PROFESSOR SUHDERLAND: Will you state thatragain?

CHAIRMAN MITCIELL: T don't think I can. Will you read
that, Mr, Reporter?

(The draft appearing in lines 17 ~-21, page 135, was
read by the reporter.)

JUDGE DOBIE: I don't object to that if you think you

can get 1t through, and I think you ean., I believe that is the
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only thing they are really f{ighting faf, and T am inelined to
belleve they ars right aboubt that.

CHATRMAN MITCHELL: That eliminstes all talk sbout the
condition to the right. It geta rid of thet as far as we can.

JUDGE DOBIE: 1 don't want the words "substantial
rights,” because I think that will result in é great deal of con-
fusion, |

CHATRMAN MITCHELL: That practically presumes that where
the state law does provide for trial by jJjury, whether or not 1t
is & condition to the exercise of the power, the parties still
ought to have it if they get into the federal court, and the judge

hasn't the right to force a commission on them. It obliterates ™ »

#

o,

the double trialj trial by Jury, not commission and jury, It
allows a jury trial in any state case 1f the state law sllows iﬁ,

Mit, ?ﬁYOR: T will second that motion.

JUDGE CLARK: I think this is a betiter way to do 1it.
I think I would approve of 1t, although it 1s a little against
some of the points I have raised, I think it covers 1t pretiy
well., How would it be %o state it without the "If" clause the
way I suggested?

éHAIRNA§ MITCHELL: This is badly worded, I wi;l admly.,
I got tangled up toward the end a little bit., You caﬂ.facast it
in better form before we vote on 1lt. |

JUDHE CLARK: I would eliminate the “Ifﬁ elause,

""he practice herein prescribed shall be followed in an action
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involving the exercise of the power of eminent domain under the
law of a state, exeept , . ."

CUHATHMAY WITCHILL: And the exception is the same as I

Ponged
5o
o
g At
e
o
*

JUDGE DOBIE: They could waive the Jury under theatb,
couldn't they?

.C HATRMAN MITCHELL: I would use "provided® instead of
"except" becsuse under our own ful& it would already be entltled
to a jJjury trial, |

JUDGE CLARK: How does tﬁat read? Whet 1s the word
that is used, shall be accorded or allowed?

CHATRMAN MITCHPLL: I sald "sllowed.” I don't care
whether vou say "accorded” or "allowed,"

Wow, Professor Moore, do you have it all down there?

We would like to hesr what you think about it, if you have it all
dovm. If thers is a hole in it, we will put the burden oﬁ you,
That wipes out all the fuss sbout whether the state law allows 1t
with a condition or not. Thet is the thing I had brouble about,

(Brief receas.)

CHAIRMAN MITCHELL: Here is our proposal for {(k):

"I'he practice hereln prescribed shall be Tollowed in
actions involving the exercise of the power of eminent domain
under the law of a state, provided that if the state law provides
for trial by jury, such trial shall in eny case be allowed to the

party demanding 1t."
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PROPESSOR SUNDERLAND: You could gay "maekes provision”
instead of "providing®.

CHATRMAY MI'TCHELL: How about "allows'?

JUDGE CLARK: Yes, "allows". /And earlier where 1t says
"shall be followed”, shouldn't that be "governed", "the practice
prescribed herein shall be governed®?

CHATHMAN MITCHELL: Right. Take out "ghall go?arn“
snd say "governs". We have a stylist here now.

“The>practiee herein pfsscribed governs in actions
involving the exerclse of the power of emlnent domain under the
law of & state; provided that if the state law allows . . "

MR, LEMAKN: Wouldn't "gives a right to" be bhetter?
Whet does "allow" mean?

PROFESSOR MORGAK: VWhy don't we just use "except that!
instead of "provided®™: "except that when the state law yrovides”?

GEA?R%AE MITCHELL: I changed that word for the reason
that "except" involves a departure from the practice that we
already have,

PROFES30R MORGAN: Thet is right.

CHAIRMAN MITCHELL: ‘"provided that if the state law . ."

PROFESSOR MORGAW: ‘Yrequlres trilal by jury"?

CHAIRMAN MITCHELL: HNo; "allows trial by jury”.

JUDGE DOBIE: That follows, doesn't it?

CHATRMAN MITCHELL: Would you gay "trial by jury of the

question of compensation”?



140

PROFESS0OR MORGAN: That is right, yes,

MR. LEMARN: Why compensation? If they gave: the right
to trial by jury under necessity, you wouldn't requir@!ﬁﬁat they
go to the jury on that.

PROFESSOR STUNDERLAND: In Michigan ﬁhe Jury determines
the necesslty.

MR, LEMARN: It does with us, too, The one case I sver
tried before a jury was largely on the question of necessiby,

JUDGE DOBIE: If you are going to give it, Ceneral, I
would give it outright for sverything,

MR, LEMANN: I don't know what "allows" means.

JUDGE DRIVER: Allows jury trial.

CHATIRMAN MITCHELL: I haeve "provides for trial by jury".

MR. LEMANN: I think "gives the right to" is better.

CHAIRVAN MITCBELL: Should it be "the right" or "a
.Pight"? |

MR, LEMANN: "a right",

CHATIRMAY MITCIELL: Let's go over 1t again,

"The practlice herein preseribed governs actions involv-
ing the exercise of the power of eminent domain under the law of
a state, @f@Vided.that‘if the state law gives a right to a trial
by Jury, suech a trial shall in any case be allowed to the party
demanding it ."

is that all right? If we adopt this, lebt's do it with

the understanding that our stalf here can polish it up.
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PROFESSOR MORGAN: Yes,

CHATIRMAN MITCHELL: TLet ug distribute copiles of it
bsfore it is put in. Some of you may think of something addi-
tional.

JUDGE DOBIE: With that qualification, Genseral, I move
that we adopt 1it.

PROFESSCOR MCORGAH: I will second the m@tien,

CHATRMAY MITCHELL: All in favor say "aye'; those
oppoaed,

MR, LEMAEN: I think I would prefer to omit it entirely,

Cﬁﬁiﬁﬁﬁﬁ MITCHELL: We are all "ayes" execept lr.
Lemenn, who wishes to omit any reference to 1it.

We are now through with this for the time being.

JUDGE CLARK: I wen?t to ralse one gquestion more on some-
thing else.

© CHATRMAN MITCHELL: On this rule?

JUDGE CLARK: Yes, this rule., This is jJust a gquestion
of wording, and it goes bhack to the ﬁat%er on the firat page of
Professor Hoorets letter, (c¢)(2) Contents, If yﬁu read down 1in
that paragraph you find, "in 1light of the type and value of the‘
property involved”, and zo forth. It has been suggested that
there be added, "and the interest to be taken"., The point 1s
that you wouldn't have & search if you were going to t ake, say,
only & two-year lease or something like that. You wouldn't want

to search back to the Indians. Thet is the thought involved.
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I am not sure but that that is inherent in the way we have it now,
but nevertheless I bring that up as to whether you want to polish
that & llttle more.

CHATRMAY MITOHELL: "in light of the type”. HNaybe that
word "type" lsn't good. That isn't a very good word. "“the type
and value of the property iﬁvolve& and the interest to be taken,
You suggested ineluding that,

MR, PRYOR: Would "kind" be better than "type"?

PROFESSOR SUNDERLAND: "the kind and character™?

CHATRMAN MITCHELL: Either one is what we mean. "Type"
is & bad word to describe property.

MR. LEMANN: What line will thils be in?

JUDGE CLARK: Do you have the first papge of Mr. Moore's
letter?

CHATRMAN MITCHELL: At the bottom of the pags, referring
to (¢)(2) Contents (of Complaint): "the plalintlff shall add as
defendants all perscns having or clalming an intersst in that
property whose names can be ascertained by a ssarch of the
records to the extent eémmsﬂly made by comp%tent searchers of
title in the vicinity in light . . .©

Ought not the word "the™ to be in front of "light"?

", + « of the type and valug of the property involved
and also those whose names have otherwlse been learned."

PROFESSOR SUNDERLAND: It 1s the ordinary expression to

put "the' in.
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JUDGE DOBIE: I think it would be better to include
"in the light",

CHAIRMAYN NMITCHELL: "T'ype" doesn't seem to be such s
#ood word, either, does 1t?

PROFESSOR ﬁﬁ%ﬁi: We have the word "character" in the
other section,

JUDGE DRIVER: You have the word "cherascter" in the
other proposed amendment here,

MR, LE%AE@: Are these the only chenges that vou are
golng to wmake?

JUDGE CLARK: I guess so.

CHAIRMAN MITCHELL: We are just suggesting these now,
I will read 1t over, and you can make any changes you like,

IR, LEMANN: T am just wondering 1f' these are worth
publishing special correcting sheets sbout. I wonder if these are
substantlial enocugh to bother laboring withgl

CHATIRMAW MITCHELL: You mean not make them?

MR, LENANN: Yes. Unless you are going to mske other
more far-reaching changes, as far as pollishing words are con-
cerned, as a matber of policy is 1t worth While tp emphasize that?
Yog are not changing the mes ing any,

CHALIRMAN MITCHELL: Your suggestidn was what?

JUDZE CLARK: "the type and value of the property
involved and the Interest to be taken',

CHAIRMAY MITCEELL: That is really a polnt.




144

JUDGE DRIVER: I think what Judre Clark hed in mind is
that very often they take a yvear leasehold in ths property rether
than the fee,

MR. PRYOR: That'ié 8 matter of substéﬁce. I agree with
that,

JUDGE CLARK: IMr, Moore suggests that we include the
words ”ta.be acquired otherwise", Where sre you gatting that?

PROFESSOR MOORE: Line 25,

JUDGE CLARK: In line 25 we use "the interests to be
acquired”. He suggests that as better than "to be taken",

CHAIRVAY MITCHELL: Let me read this now. This is the
clause:

"the plaintiff shall add as defendants all persons

~ having or clailming an interest in that property whose names can
be ascertained by a search of the records to the extent cormonly
made by competent searchers of title in the vieinity In light of
the character snd value of the property involved and the interest

to be aequired , ., ,"

That would polish it up a 1ittle bit. Is that agreeable?

Is there snything else, Charlie?

JUDGE CLAKC ¢ I don't think I have anything more. Do
you have anything more, Mr, Moore?

PROFESSOR MOORE: o,

JUDGE CLARK: I meén on any of the condemnation rule,

That would mesan that the other things stand,
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PROPESS0OR MORGAN: Yes,

CHATRUAN MITCHELL: Yes, except %hat wé will change ﬁh%.
name of the court right through.

PROFESSOR MORGAN: fes.

CHATRMAN MITCHELL: HNow let's pass on to the other
problem that we have befofa us presented by the Reporter. You
have read his two memﬁ?aﬁdums concerning the gquestion of whether
therﬁommittee ought to set in motion a proceeding to review soume
of thé‘rules, egspecially the deposition and disecﬁerg rules,
about which there has been some complaint, inecluding the com-
plaints made in Prqfesser Whitney Horth Seymourts article.

I went to add what I think T have sald before, that all
" we can do in this meeting is to decide whether we want to recom-
mend to the Court that we undertake something like that. Ail Ve
: caﬁ do, if you want to go into it, is to tell tb@ Court so and see'
1f it approves snd is willing to authorize it and set about
obtaining the necessary appropriatién for 1t. I don't think they
would move very fast about it if you d4id recommend it, bscéuse
they want to get this thing out of the way. I should think we
would want that, too, before we go to the Congress with any more
demands for money. |

MR, PRYOR: You mesn the condemnation rule,

CHATRMAN MITCHELL: Yes, the condemnation rule. That
is going to take the rest of the season. I think it would be the

next appropriation year, the budget for 1901, that they would go
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before the Congress for money; but while we are here 1t is the
proper time to consider whether we want to go shead with 1t.
that is your plessure sbout that? Certainly we ocught to discuss
it at this meeting. You have had the memoranda. We should at
least say something about 1iv.

JUDGE DOBIE: You mean whether we ought to proceed to
make some further amendments and changes in the rules?

CHATIRMAN MITCHELL: Yes, to recommend some with par-
ticular reference to the polnts that’the Reporter has made In this
memorandum- of his, copy of which went out %o all the members a
month or two a8go.

¥Mit. PRYOR: I suﬁpase the Reporter's comments cover all
of those insbences where the rules have gilven difflculty in'ﬁhe
courts, generally speaking. Is that right?

JUDGE CLARK: We trised %o make them complete. OF
course, after all, I am not sure we have in the time that we had.
I suppose oﬁher things may turn up. I think we can probably seay
that we pretty surely hit the important thiﬂgs,:'}a’t Zgéést. ‘We
tried to meke it really complete. The most imp‘eﬁ;élt, T think,
in the widest sense, are the discovery rules, and from ‘tlie ’
technical standpoint perhspg Rule 25, which ié the rule for
substitution of parties, which isn't very workable ﬁut lsn't é
very far-reaching rule.

CHAIRMAN HMITCHELL: You know, that is a statute of

limitations, end I suppose I ought to go to the Court to rind
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out why they struck that anf. We tried to qualify 1t, and they
wouldn't accept our smendment., I have never asked thenm why they
struek it out.

HE. LEMARN: They had a case pending at the time, vyou
'kne%, involving one portion of that substitution rule, They had
the cage of the anderson Vational Bank, the National Bank afr
Kentucky, Wasn't that pénaing before them? It was a case where
they were trying to reach a lot of the heirs of decoased stock-
holders. I think that had something to do with their not passing
it at thet time,

R, PRYOR: I don't see why there should be a limita~
tion. There lsn't sny in our shtate rules,

CHATRVAY MITCHELL: The federsl statutes have always
rrovided a limitation, and the rule recited or copied the
statutes. I think at the time we had the view that we couldn't
bamper with the statute of limitations, that that was substantive
law rather than procedure. S0, that is one thing we didn't tamper
with in the begimnning,

MR. PRYOH: We tried to provide in the rules the same
as 11 wag in the statutes.- |

MR, LEMANN: The note to Rule 25 shows asz 1ts basls
the U. 8. Code, Title 28, Sectilon 778, and ﬁquity Rule 45,

CHAIRMAN MITCHELL: We got our courage up to rake this
proposed amendment to it, and then the Court didn‘t;aecept it

because 1t felt it should not becsausze of the case 1t had before




148

it.

MR, LEMANN: “wo years had elapsed, and they were hear-
ing arzument on it. The plaintiff in that case was contending
that 1t ought to be excused from the operation of the two-year
statute., He didn't even know that the defendants had dled.

CHATRMAH ﬁl@ﬁﬁﬁiL: Are you speaking now of the proposal
to try them again, the clause:

"If the appliecation is wmade after two yesrs the court
may order substlitution but only upon thé showing of a reasonable
excuge for failure to épply within that period."

Is that what wou want to put back?

JUDGE CLARK: That is part of it. Do you have my first
‘statement, the longer statamant? I refer to the one sent out
under date of Harch 17, Ve are talkiﬁg.now sbout Rule 25,

PROFESSOR SUNDSRLAND: Is that the 22-page one?

JUDGE CLARE: Yes. Beginning on page &, the lirst
point 1is the one we are discusging now, the questlion of this
arbiﬁrary 1imit and the question whether under the new disposition
of Erie, this would control in a dlverslty action where state law
permits substitution after a two-year perliod. There is a case
pending in the federal court in Connectiecut. Thst isn't the only
guestion. You will see dowﬁrat the foot of page 7 that in the
case of public officers it 1s applied pretty sbrictiy.

CHATRMAY MITCHELL: In 1947 in the very case they had

under advisement when we proposed this liberallty, dldn't the
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Court say that this rule operates both as a statute of limitations
upon revivor and as s mandate to the court?

JUDGE CLARK: Yes. That 1z quoted above there.

CHAIRMAN MITCHELL: So what they think 1s that this 1s
a statute of limitations. We have always proceeded on the theory
that a statute of linmitations was a matter of substantive right
and we éouldn't tamper with it. If there is a federal statute of
limitatiOﬁs on revivor, we couldn't monkey with that and extend
it any more than we could monkey with the statute of limltatlons

ahout the btime for the Institubtion of & swit. I in the ?ungkau

case they have made 1t evlident that we tried to tamper with this
rule @bout giving the men & right to come in on the showing of an
excuse afbter two years, how can we Justifly bringing thaﬁ ﬁ@ sgain?
JUDGE CLARK: It isn't guite elear that the reason they
struck out the provision was that 1t affected the pending action,
7 think. To be quite correct about it, I don't think that is
wholly clear. We have the additional problem developed now by the
later cases, partlcularly in the diversity cases, as to how far
his will apply as against the state rule, I don't know that we
have it so finally settled from ocur own standpoint that we want to
do something about statutes of limitations. O0f course, our amend-
ment rule, 15(¢) or 15(d4), redefining, so to speak, what 1ls the
same cause of actlon, had some bearing on that already. The
issué is of course along the line you have suggested.

CHAIRMAN MITCHSLL: What is the second point about Rule.




150

2567 The first one iz whether it isn't, as they described it in |
the Tungkau case In 1947, s statute of limitabiong snd we cantt
monkey with that., That 1s one point, What 1s the other one?

JUDGE CLARK: BRule 25(4) is a prevision thalt provides
-that substitubtion must be made in the case of a publie officer
~ within six months after the successor takes office,

CHAIRMAN MITCHELL: Has that been a statute?

JUDGE CLARK: That 1s a statute,

PROFESSOR MOORE: It 1s based on a statute, That
statube has now been repealed,

CEAIRMAW MITCHELL: Repealed becauze the rule ian't
clsar,

PROFES30R MOORE: Yes.

CHAIRMAN WMITCHELL: We reiteréhed the statute of limi-
tations on the tééory that we ecouldn't change it, and now they
knoek the stétuta out snd leave the rule in. We are the only
authiorities for it now. Is that the situation?

PROFESSOR IMOORE: I think sos

JUDGE CLARK; This comes up in commection with somsthing
like the Wage and Hour cases and matters of that kind., Some of
those cases have been abated,

MR, LEMANN: When was the statute re?ealed, Professor
Moore?

PROFESS0R MOORE: It was repealad by the Judicelal Code

of . 1948, if I recall correctly.
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MR. PRYOH: The revision?

?RG%?ESSG§i MOORE: Yes.

M. PRYOR: Is there emything to prevent our revising
this rule and doing away with'the limitation?

PROFESQ0OR MOORE: Are you asking me?

MR. PRYOR: Yes.

PROPESSOR MOORE: Rels lve to (a), if you adopt the
Supreme Court's theory that the statutes of limitations are sub-
stanti%a, at least in diverslty cases, I suppose we conldn't have
any definite time period snd we could just leave it dlsmissal for
want of prosecution.

MR, PRYOR: That 1s fight;'

PROPESSOR MOORE: On subdivision (4), where at least it
1g & case of substitubting a successor officer as the plaintiff,
that 1s usually a shesr formallty.

MR, PRYOR: That part of it 1s repealed, too?

PROFESSOR MOORE: Yes.

MR. PRYOR: Then there isn't any statute at the present
bime in the way of fixing a limitatlon on revivor.

PROPESSOR MOORE: It is all in the rule.

MR, LEMANN: That appliss to both paragraphs, both (d)
and (a)?

PEOFESSQR MOORE: That is ny recoll&eﬁien.

MR. LEMANN: Are there two separate statutes?

MR, PEYOR: I don't see why we can't do away with the
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lifﬁiﬁ&tiﬁ)ﬂ; '

CHATRMAN MITCHELL: I eam not so sure about that, if we
can't tamper with the statute of limitations, and ws dldan't
tamper with it before because we just copled the statute,

MR., PRYOR: There isn't any statute,.

CHATRMAN MITCHELL: Yes, I know, Il we establish &
statute of limitations as & new proposition, whether there is a
statnte or not, as a matter of substantive right--

MR, PRYOR: If your rule 1z based on the statute and
the statute is repealed, your ruls fallé, doesn;i it?

CHATRMAN EITCEELL:V I think what happened here is that
the Commission which revised the Judicial Code tried to cut out
of the Code everything they thought was already covered by rule
and they didn't need any statute, so they likely said, "That 1s
in the rule, so let's cut it oub," and didn't stop to think that
the statute of limltatlons wag a matter of substantive right and
that we were only copying the statute into the rules so the
lawyers would remember it, That is really what we were daing.
If we now say, "You gbolished the statute, so we can abolish the
rule," we are taking advantage of a slip, and the Court may conme
back at us znd say, "What are you monkeying with the statute of
limitations for, anyway?" They can still do that because they
said in the Yungkau case that on death substitution there is a

statute of limitation. C
JUDGE CLARK: Whatever they may do in that case, I
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shouldn't think anyone would deny that in the ecase of publié
officers desaling with important Congresslonal or 1sgislative-
ﬁéttﬁfs, g0 bo spesk, the Unlted B3tates is the real party In
interest.‘ The courts have been saying that. T don't belleve
they would object to a change there,

CHATRMAN ﬁITCﬁEEL: You have raised your point about
that, What we are resally trying to get at ié the nature of the
things we want to deal with, and not what the answers ought to be.
Liet us pass on to other things that you wish to take uéé

JUDGE CLARK: Let us go back to the discovery rule,
because I think in the sense of public policy and general
interest, the éiseovary rule 1s probably the more interesting and
more important.

I might say that I real}g have been & gceod desl worried
about the committee which was being discussed by ﬁhe Chief
Justice, The Chief Justice said he would see to it that they
didn't make any changes unless we were notified. That was very
helpful., I should suppose that iz a very important question., I
think you ought to have in miﬁd the background of the committee,
&nd if I am not stating it correctly, you may correct me.

As T understend 1t, thils grew out of a proposal for
legislation end hearings before the Judlclary Committee of the
House. Lelénd transmitbted to me some testimony of varlous
1gﬁyars who went legislation, and am I not correct, Leland, in

saying that that leglslation almogt necessarily would limlt
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discovery in anti-trust cases? In fact, from what I could
gather from the testimony of the lawyers, that would be the major
éoint of the legislation, would 1t nof?

MR. TOLMAN: Thet would be the main purpose.

CHAIRFIAN MITCHELL: Do you mean limit the length of
depositions, or something like that, and limit the discovery?
You don’t mean to wipe out the principle. |

MR, TOLMAW: Limit the scope of discovery, probably,

JUDGE CLARK: The scope., Leland, was that testimony
before the commlttee dlrected to s specific bill?
| MR, TOLMAN: No., The background of the committee is
this: Congressman Celler has been int@restaé for a long time in
the anti-trust laws, and since he became Chairman of the House
Distriect Committee, he has established a subca&mittes, of waich
he 1s the chairman, on monopoly power. Thst is the name of the
comuittee, The sﬁbccmmittee wanted to look into all aspects cfr
the enforcement of the antitrust laws. One of the aspects they
wanted to conslder was procedure. They had a hearing on the
procedural aspects of the conduet of anti-trust cases. It was st
that hearing that the testimony that I sent you, Judge Clark, was
given. There was no bill before them. It wag an Investigation
that they were making. Some of thé witnesses recommended that
legislation be drafted to limit, as I understand it, the scope of
discovery. It was a-véry general sort of discussion. The?s

weren't any specilfilc suggestlons made as to what should be done.
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There was & general complaint about the way the cases wers being
handled. |

Following that hearing, Congressman Celler wrots a let-
ter to the Chiefl Justice asking that the Judiclal Conference
assist the committee and make recommendations to it with reference
to the procedure in anbti-trust cases. The material that I sent
to Judge Clark was before the Judielal Conference at 1ts meebing
following recelpt of Congressman Celler's 1etter, and the
appointment of Judge Prettyman's commitbee followed from the
Judicial Conference conglideration of that material,

That 1s ébout all I cen tell you about it.

JUDGE DOBIE: What 1s the ldes, to keep thess cases from
taking so long?

MR, TOLMAN: That seems to be it. Whsen we were talking
to the Chlelf Justice, he emphasized the judlelal time-table. I
think in the hearing before ﬁhe Judiciary Committee the emphasis
by the lawyers was on bthe time 1t was taking them, partlcuarly on
discovery.

MR, LEMANN: Lawyers for plaintiffs?

MR. TOLMAN: Lawyers for both plaintiffs and defendan?s,
and lawyers for private litigants and for the Depar tment of
Justice, |

MR. LEMANN: They were all asgreed on both sidea?

MR, TOLMAN : They all seemed to have a complain? about

it. Isn't that what you gathered from the testimony?
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JUDGE CLARK: Yes,

CHATRMAY MITCHELL: Y am told that the Department of
3ustiee now in scme cases have been trying some anti-trust cases
from the government standpoint on depositions. You remember that
the Court ¢laimed down on the use of masters in ssmé cases a [ew
yaars ago on tﬁa ground that the praectice of appointing & nmaster
and latting him wander off and take testimony for years and years
and years ought to be stopped, that the judge ought to try the
case himself instead of having a master do it. Now the govern-
ment 1s getting around that by using the power to take depositions
to put their whole case down in a transcripb that even a master
hasn't looked at and then dump 1t on the courbd, even without any
rulings of the court ss to the admissibility of é mass of stuff.

As near as I can find out, there 1s nothing in our
rules that can be accused of opening up that practice, because
before our rules were adopted we had the same limitations then
that we have now about a wilitness being personally present if he
lives within 100 miles of the trial.:. We kept that rule.

The 1desa seamsrte be that 1f there 1z any misuse of
depositions now in the way of spending weeks and months at 1t, at
the expense of one side to get a transafipt, running up the cost,
it has been stimulated by the provislon wldsnlng the scope of
examination throuzh the discovery sapproach, to get stufl that
really lan't admissible bul which may lead to admissible @videncé.

I can't think of saything in our rules that is responsible for
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this new use of depasitions interminably that wasn't there beflfore,
except the fishing part of 1it, getting a lead.

JUDGE CLARK: I might add a little more on that. In
sbudying procedures for many yeérs, it hss been my thaught'thaﬁ
you can't get too excited about it. Procedurs 1z made to be used,
and lawyers will use 1t, Hﬁah may be & good procedure to stard
with may be pushed to limits that are lmproper, and the function
of a continuing rules commitles i3 to try to keep up with thatb.

I am not éaggssting to the Court that these complaints may not be
just or thab there perhapa should not be some limitation. I think
it would be very upsebting indeed if Congress should start doing
it over our heads, g0 to speak, I think it would be rather up-
setting to have a committee of the Conference do it, I think
worst of all would be to have Congress do 1t. If there are

thegse questions and if 1% gets to be, as I rather thilnk it is, a
preasing issué, it is our job to be in there and to be on top of
the game, so to speak, 1 not shead of it. That is why it seemed
to me that we ought to be doing something about it., I state as
perhaps the more striking aspect of the problem the possibility
thet it mipght be done by Congresns,

CHATRMAY MITCHELL: I think your point ls gzocd aboutb
that, snd when we were visiting %ith the Chilefl Juztlce today I
opened the door on that with him and told him that ws were
dealling with practice and procedure and we ought ﬁofbe In on the

pleture, with whieh he sgresed. Iy idea is that as far ms that
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agpect is concerned, it bears on whether we ocught to piteh in

and get monevy and go to work on 1t because somsbodﬁ else has
:startad it., Why not leave 1t that I will go back and write him a
letter and remind him of our discussion. We don't know whet this
commlittee is golng to do, whether 1t is going To conslder chang-
ing any practice rules or not, but if they reach the point at any
time that they are considering 1t, then sbeps ought to bs taken
tavggt this Committee into the picture so that they won't go ahead,
He =ald he would do that. Aa far as somebody else butting in on
us is concerned and hesding that off, don't you think that we
can rest with that for the tiﬁe belng, keepling a watch on the
thing? We can do it oursslvés, and Leland knows what is golng on.

We can write thet letter to the Chief Justice and get
an answer from him, and maybe send a copy of it to Judge
Prettyman. I wouldn't be afraid to do that, Let Prettyman know,
" in case the Chief Justice fcrgats to tell him, that we are stand-
ing around walting to see whethor he 1is golng to muddle up our
rules,

Thue other gestion iz vwhether, independent of this
investigation by Congress, for reasons some of which are
davelopad in.this artlicle in the Yale Law Journal by Hhitney
Horth Seymour, regardless of whether anyone else»is tinkering with
it or not, our committee thinks there 1ls a serlous questlion about
some of these rules which requires that we start ln & review of

them the way we did with the amendments of 1946. I think we ought
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to keep those things a little bit separate.

T have the feeling that I an not scared about this com-
mittee as long as we have staried in-motion the neceséary steps to
insure that they are not going to start in on the rules without
our joining in the picture. When they find they are up against
that, they will get us in righ; away before they have a report.

The other question of whether there are things herg
that we ought to take up, whether somebody»else is tinkering with
them or not, is anothsr thing. What do you think sbout thsat, '
Charlle?

JUDCGE CLARE: We summarlzed that beginning particularly
on page 2 of this memorandum. Notice the conclusions that we
wrge as to some of the abuses;

"The deposition provisions of therFederal Rules heve
. proved thelr worth in promoting just settlements and informed
preparation for trial. This success, however, has been marred by
abuses: unnecessary cxpense, delaying tactics, unfair advantage
in taking depositions, and malicious guestioning.

“Changes should not be advocabed without cautious con-
sideration. DBut the followlng corrective measures ghould elimi-
nate much of the present abuse of the deposition procedure without

defeating 1lts baslc purposes:

"1, The incluslon of 'expense' sz & basle for proteec-

tive orders under Rules 30(b) end (d);

"o, An smendment to Rule 30 requiring leave of court
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for depositions lasting more than Tive days, and permibting the
court at its discretion to limit the scope and/or the length of
the deposition, or to sappoint a master to supervise the deposl-
tion} |

"3, Debtermining the order of taking depositions on
greuﬂdsvother than the diligenee efkqounsel in serving notice;

"4, A pgrester inclination on the part of courts teo
asugtain deponents under Rule 37 who In good falth refuse to answer
questlonsg deemed improper, relerring long transcripts to standing
masters.”

The Supreme Court didn't take our suggestiaﬁ of &
direct provision for meeting the lssue as to lawyers'! files, and
instead the liclmen case csame in and the expense item we had in
didn't survive,

CHAIRNMAN HMITCHELL: 1t was dropped just accidentally.

I don't think the Court had the glightegt idea of objecting to

our putting in the expense item as a consideration for control by
the judge over a deposition, but it heppened to be in the sane
rule that we were going to take up sbout investigation. They

get that aside. I have always thought that if we put back into
the rule a provision sbout expense, there wouldn't be any question
about the Court'ts being quite willing to sllow a district judge

to consider expense as well as other questions in interfering and
issuing econtrolling orders about & depositlon.

MR, LBHANE: Do you think he could do it today, if he
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felt like dolng 1%, under the existing rule?

CHATIRMAYN EITCHELL; When they struck 1t out of therrule
as a ground for objecﬁionw-

MR, LEMANN: They struck a lot more out, didn't they?

JUDGE CLARK: There was a lot nore,

MR, LEMANN: If they had stricken Qut merely expense
and taken the rest.of 1%, that would have been one thing,

CHATRMAN MITCHIELL: They dropped the whole rule, because
the ﬁain smendment to 1t was about investigation filles. It just
happened that in that same rule in another part we had inserted

in italics the word "expense,”

snd that ls why it fell to the
ground,
JUDGE CLAKK: There were other parts to it. Our sug~

gestion was broader than they could establish as a court rule in

Hiclonen v. Taylor. Our rule applied to agents, experts, and so

on, The rule as discussed in Hickman v. Taylor 1s a rule only as

to atforneys. When you spoke of striking it out, of course I
think what you had in mind, which was the fact, was that it was
only iﬁ an amendment., They didn't strike anything out of the rule
itsell. They just did not accept our added amendmani. It is
possible, I suppose, to say that our eriginél rule would have
covered expéense,

MR, LEMANN: It might very well be that the real reanson
they struck it out is beczuse we had a great deal more proposed

in the smendment to Rule 30. Theoretically, they could have sald
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when they had our amendment before them, "We will put In the

word lexpense.' We will accept that mueh of the change, bul we
will strike out the rest of the change.," But then they would
have had to say that, and it would tdke a little more work, It
was easier snd simpler to say, "We just pass up Rule 30," Also

1 think you might very well srgue that they didn't think you had
to pubt in expense, that there wes already enough provislion in the
nule to permlt & court to take thatb into account.

| CHATRMAN MITCHELL: Has eny federal judge accapted the
-intcrpratatlon of the rule that in relieving a man from discovery,
he cannot take inte sccount expense as well as anmoyance,
smbarrassment, and oppression?

¥MR. LEMANN: Has any judge declined to do it becsuse
the rule doesn't permit him to do 1t? That would be even more
persuasive. |

PROFESSOR MOORE: Not that I know of, Seymour's com~
plaint is that the judges don't take sufficlent consideration of
the expense 1ltem.

CHATRMAN MITCHELL: If they do it at all, he hasa't any
point as Tar as pubting the word "expense" back in. If they now
construe the rule giving them powsr to relieve azalnst annoyance,
embarrassment, aﬂd‘oppression,‘%c include oppfessiog by unéue.
expense, what is the trouble with the rule? T don't think his
point 1s very good then.

JUDCE CLARK: I think it ls a guestion not merely of
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the formel rules. It iz a guestion of what the pracﬁice is.
He found -the practice to bé fairly burdensone in’a series of
céses,

T might say in passing that that rule of ours, that
amendment of ours to Rule 30(b) which was not;t&kem by the
Supreme Court, was adopted in New Jersey, and now just recently
in Utah. It is rather interesting that New Jersey and Utah have
a provision that the Supreme Court didn't take.,

CHATRMAN MITCHELL: Those stabes, when they adopted our

rule, sgreed that Hickmen v, Taylor wes bullt on principles that

we laild down in thot amendment, It sppliss only to lawyers, butb
I have always thought thal they took our memorandum about this
thing and wrote thelr opinion sround it. There is no guestion
about that. You remember that printed memorandum we filed with
the Court. The whole opinion circles sround that., I never could
find a thing in that opinion that differed in its affect from
what we were trying to do by the amendment, We all thought so.
We just guit., We dldn't need to bother wlith the amendment after

that. Hickman v, Taylor did it, limited of course to lawyers, 1t

is truse.

On this five-day suggestlon, I don't see how you can
put in an smendment limiting e depositlon to flve dsys .

MR, LEMANN: You would g@ﬁ the leave ail the tiwe in
one of these casses where abuses were practiced: You would go and

say, "Thils thing will take more than flve days,” and the judge
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would give you an extension beyond five days. Is 1t contemplated
that you put in & new 1limit? If so,iyau go to the Judgs sé@h
‘tima you want a new limit, I should think that 1n these diffi-
cult cagses you could vefj easlly get an order extending it beyond
five days.

CHATRMAY MITCHELL: If you had sany justification for
taking the deposlition at all, and 1t was & ccmplieatéa case, and
there were a lot of facts to assemble--

| MR, LEMARN: These things that Seymour complalns of
must largely rest with administratlon by the judges, and I don'l
hink you caﬁ pet any foolproof set of rules that will keep
judpes from falling to do what they ought to do or make them do
what they should do. One distriet judge sazld to me years ago
when I firat talked to him, "Any set of rules will work all right
with the right judge, and no set of rules will work all right
without the right 3adga‘“ While that was an over-simplification
and overstatement, I thought over the years there was consider-
able force in hils statement that it tekes the guy to work them.
As I read this article, whieh I thought wes a very good job, 1t
made me Teel that 1f the judge wanted to handle them, he could
handle right now most of the things he 1is complalning about,

CHATRMAN MITCHELL: It is the guality of the bench and
bar that he is really pubtting on the grid, isntt 1t%

JUDGE DRIVER: I was golng to say that I agree with

everything Mr. Lemann said, except I would supplement 1t by
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gaying it is alscivery important that the bar be educated to the
use of the new precedures in order to make them sffective.

MR, LEMANN: T sgrse. 1 accept that,

JUDGE DRIVER: Thé Judges can't do it all.

MR. LEMANN: I was thinking of a foobtnote of his where
he quotes a district judge.

Mihe district judpe insisted the plaintiff's inter-
rogatories be answered even though the defendant had already
spanﬁ‘go days and $10,000 eom?uting the statistlcs reguested,
3ald the judge, 'I am not at all interested in vhat it costs.

If it eosts $100,000, that doesn't mske the slightest difference
to me. I don't want to see you waste your money, but I sald I .
ﬁhought they were entitled to ceritain informestion in order to
prepare their case for trial.t”

Yo matter what you put in this rule, that same jJudge
would say the same thing. I don't see how you are going to stop
him from saylng 1t if he thinks that is the ﬁhing to say. He
di&n‘t think he had no power to protect agasinst expense, He just
aaid he wasn't going to do it because he thought the fellow was
entitled to the informatlon, he didn't care what it cost, What
can you put in the rule to stop that, Mr. Moore? |

PROFESSOR TMOCRE: I sm not advocating Seymour's stuff,

PR, LEMAEN: I am addressing myself to you as an
authority. |

CHAIRMAY MITCHELL: He piecked the worst jurisdietion in
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the country, the Southern District of New York,

MR. LEMANN: The Reporter, I judge with the approval of
:Mr. HNoore, himself remarked sbout thls the the most we could do,
I take it,lwould be to conduct some investigation outside of the
Southern District of New York to see whether abuses were going on
iﬁ & way that we could correct or help to limit., You say the
Southern District 1s probably the worst, I guess 1t is.

CEAIRINAN MITCHELL: There are more crooked lawyers per
square foot in New York than any other place 1n the country. I
know that, I have practiced law in the Weat for a greol many
years and very considerably in Hinnesota, North and South Dakota,
and Wiscongin, and even east as far as Indiana. I know how the
bar and bench act out there, espeecially in the towns and amall
cities out there, Even in a place like St. Paul svery lawyer
knows every other lawyer., In New York it is just a rookery.
There are 17,000 lawyers, aecérding to the last count I know of.
There are packs and gwarms around in these offices, You see your
best friend in Few York not more than once a year. Nobody knows
waat these fellows are doing. The sconomle pressure is very
strong on many lawyers scrambling for a living. A4s I sald, there
are more lawyarg of low professional standerds there than any
oﬁhef'glace that I know of, and 1t is bound to be so in a place
that size. I think that 1ls a very poor place to use as a guinea
pig to find out what the rules ought to be, because you Jjust

can't msake that bar over,
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You all know what the result in England is, I think
it dis fair to say that thelr discovery ruls and‘all thelr stuffl
along these lines are just as liberal as ours, but they don't
have eny trouble. If the barristers started rumming up a bill
just to run up a biil on a fellow and wear him out, they would
see thelr finlsh pretty quickly. They don' Qant to do it. They
are not built thst way. The Jjudges are better, It proves your
pciﬁt that you have fo have somabédy to administer the rules who
are people of high standing,

| JUDGE CLARK: I would like to make one comment along
this line, I wouldn't accept all bthat has been said. I think it
iz gulte go, but I am not sure that thsat ends our responsibility,
gso to speak, We kn&w that we are not going to get barristers
and solleltors in thils country. These are the conditions. We
are a conbtinuing Advisory Committee, and I just feel that it is
our funetion to bhe up with these conditions &é much as we can
and 1f we can do anything about them, we should, I am not sure
that we can turn our backs on 1t. I must say that I was perhaps
more lmpressed by what Seymour wrote because I felt that way
myself. I have been worrisd sboub this.

VR, LEMAEN: You are like a sinmer, bocause you say
somewhere here that you sometimes wionder whethor we should not
have made some limitations on thls right of discovery. 4s I
recall 1t, we went beyond the English law, and I am sure 1l any

practitioner had advocated limitations originally,»jéu would have
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Thought we were servants of tﬁe devil, How you sy you are nob
so sure but that there ought to be some limitation,

JUDGE CLARK: I séié that mors particularly sbout
summary judgment, I sald ihat Just because the courts shy away
from it, It is much the same fundamental proposition, I think
we are looking for a workable.groceéure. If you go teoo far so
you scare peopls off, then come back & 1ittle and gi%e then some-
thing that will work,

| There was a study conducted by an organization of the
younger lawyers of the New York Law Socecleby, by ilr. Abran
Stockman, back in 1951. e worked a great deal on it., Thalt was
perhaps the most Intensive study that has been made so lar.

I am concerned as to whether this ilsn't & system which
is not by any means foolproof, It isn't entirely or perhaps even
primarily a maﬁter of the judges. If you can now ssddle partles
with exbtrems expense thréugh the discovery process, I think we
ought to know about 1it, and 1 think very llkely we need to do
something about 1t,

1 don't want to center too much on these sgpecific
things that Seymour has recommended. He is a bright young fellow,
but after all he is only a young fellow who hasn't been in
practice yet. It is more whether he 1s referring to a condition
that other peopls have seen, too, and that we ought to study.
That is the only proposition now. |

VR, LEMANN: How would we study 1t% I sympathize-
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generally with the idea that we ought to keesp in touch with how
these rules are pgoing. Talking to the Chalrmen this morning, he
‘sugg@sted that maybe we could address a letter to the district
judges and circult judges asking them how the rules are workilng,
what instances of abuse have come to thelr attentlon, and whal
1deas they might have for Important changes, We could carry
that further and address ourselves to the president of every sgtate
bar assoclation and ask him to take iﬁ up wlth his a§propria£e
commiﬁﬁae on jurlsprudence, lew reform, or whatever they call
it, and let us know what they think shout it, In every one of
the ten or eleven ecireulis there 1s an smnual local conference.
Maybe the senlor circult judpge in each of those cire:its could
be asked to bring it up for discussion, and we could get a
plcture of the composite reaction as to how the things are doing.
I am sure there are abuses, The questlion would be,
What could we usefully do about the abuses by improvement of the
rules? I would agree that we ocught not just to sit by and say
that there is no use asking. Would that meat'your thought,
Charlle?
CHATRMAN MITCHELL: As a preliminary step to decision

about what we are golng to do about 1§‘

| MR. PRYOR: 1Isnt't there a fundamental guestion about
what 1s the graﬁar funetion of this Committee? I haven't beaﬁ
on 1t very long end maybe don't know very much about it; bﬁt it

seens to me there 1s a question as to whether 1t ls a part of the
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function of this Comulttee properly to police this thing and

say how these rules are working and from time to time make
facommendations, or 1f we should take those suggestions and
recommendetlons from scmebody like the Judielal Conferences sand
pursuant to their sugpestions and recommuendations, prepare rules,

JUDGE DOBIE: Mr, Tolmen just suggested thet same thing
to me, thet possibly that might be a very admirable way of gebe
ting information.

MR, PRYOR: I should think it would be,

JUDGE DOBIE: Just ask the Judicial Conferences, all
eleven of them, to br1n§4it up and get, say, a brief report.

I have hesrd of very few abuses, for example, in the Fourth
Circuit,

ME. PRYOR: They should have first-hand information.

JUDGE DOBIE: In a moving picture case I had 28Y
interrogatories submitted to me, and I ruled that all of them were
good except 217,

MR. LEMANN: Should we walt until they come to us, or
should we go to them? I think that 1s the fundamental gquestion
that we ought to settle, Should we wait until they bring it to
ué, or should we go forward and say that we are trying to keep up
with things?

MR. PRYOR: Or whether we should hunt trouble.

CHAIRMAN MITCHELL: It 1is whether our Function iz to

wateh 1t ourselves., If we see bad results, whether somsone is
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complaining to us or not, it is our business to know sboul it and
bring it up to the Court. i have always felt that way about 1it.
I have always felt that we oughf not to be tinkering too often,
that we ought to give everything we have a‘ecnsiderable time to
be tested out and should not be changing the rules svery month
or two. We would get a kiék~baek on that from the publishers,
the bar, and everybody, and it would put an end to state actlons
in adopting this system. They would say, "Oh, well, if the
federal r&leé are golng to be changed every year, we can't keep
up with them and we won't try to copy them.”

I think we ought to proceed on the theory that 1t is
our business not to wait until somebody hits us with e complalint,
but I have the feeling personally that I haven't got quite enough
information about the operablon of these rules generally to form
& judgment as to whether we ought to piteh in on thls thing right
now. I know that they are working badly In some particulars
because some people have been spending too much time taking
depositions, building up bills, end wearing the other fellow out,
but T haven't been able to find that our rules are responsible
for that. They could have done 1t before, but they are just
lesrning how, Haybe our rules reminded them that they have that
wespon.

JUDGE DOBIE: I don't think there ls any questlon about
the truth of what somebody sald over on that side, that 1t is

more up to the judge than 1t is to the rules If you have a good
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judge, he is likely to hold them down pretty well., 1 remember
that in one or two cases they submitted a huge mass of materisl
to\Judge Chesnut, and he went through 1% and cut out about nine-
tenths of it., He said it had nothing to do with the éase, and

out they went, In our eircult we had another cas$ whieh T am glad

to say was setitled and never got to us, illustrating that anti-

trust sults are the greatest offenders under the subpoena duces.
tecum, The parties didn't know how much was required of them,
and they brought in ten tona of books,

PROFESSOR MORGAY : Have you found many Instances where
a depositlon took more than five days?

PROPESSOR MOORE: Oh, ves.

PROFESSOR HMORGAL: Were they sll in New York Gounﬁy‘?v

PROFESS0R MOORE: Seymour's investigatlon was limited
almost solely to the Southern District of FNew York.

PROFESSOR MORGAN: Whe kind of cases wé?e they, Bill?

PROFESSOR MOORE: Anti-trust suits; stockholders suits,

too.

PROFESSOR MORGAYN: Then did he follow up to see how much
time that saved at the trial? If he didn't, then hils stuff isn't
worth much.

CHAIRMAW MITCHELL: I have this feellnpg about it., How
would it do if we sitlck to our proposal to hang close to this
cormmittee the Chief Justice appointed and make sure they are not

golng te get to the point of considering rule amendments without
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getting us into the picture. That is one thing we ceftaiﬁly
ought to do. Cha lie is right about that. ‘Hé should not alt
%a?ouné end let somebody else run off with the ball:hﬁ?e and break
up this system,

tlow about the‘adéed suggestion that Monte made that we
have the Reporter and the stalf get up & questionnaire with a
view to sending it around to 211 the Judleial Confersnces, to the
iﬂdividﬁal judges on the Judlieial Conferences, with the ldea of
asking them to give'us inform&tion concerning their loecal coad;a
tiong and operations and things that they think should be chaﬁgad
in the rules, cellaeting that data during the rest of thé yoar
while we are getiing this thing out of the way? Tou see, we have
to zo to the Court with a cage in order to get them to authorize
this and get monsy for it. If we ask the Judicisl Conference for
it, end you migﬁt suggest somebody else we oughtrto ask to review
it,-cert&inly the committees of the bar associations or the
presidents of the bar sssociations, we might get a pilcture that
way that would be very helpful to us, sither helpful in postpon-

ing éetion or helpful in going shead and making a caés with the
Court.

JUDGE CLARK: I wonder if the Adminilstrative Offlce
would be able to do something of thaet kind., After all,though,‘
they have some get activitlies to conduct, and I should suppose
thét 1f they would do anything wmore, they would have ta’g@t up a

special study. All of these things mean sppropriations. I think
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one grest source of information on discovery should be the
-\f&deral judges, but suppose we were bto plan to go ahead, ths only
way we could do it wﬁulﬂ e to get some sort of approprlation.
Théﬁ would mean that we would be starting in perhsaps a ninor way
say next fall. The last work on the rules as a whole would then
be about five yesrs old, and by the time it got under way really,
by the time we did much of anythiﬂg; they would be guité a little
older, The end of our polishing off of the amendments was in
1946, and thet was a little behind., It always 1is a 1ittle behind,
We were polishing up things that we started in 1943. In other
words, there always is, quite properly, a lag. DBy the time we got
o dolng very much there would be & substantial lag.

Supplementing what the Chalrmen has sald, and perhaps
a little more emphatically, I want to say that I think the Whéle
function of a continuing Advisory Commlttee is to be ahead of the
game, not to walt until you are pushed with what might really be
termed a crisis, I would agree that we could do it too mueh or
too often, but both HMr, licore and I sre meking the suggestlon
_that some time has passed and there will be more when we get under
way., He and I have tried to suggest things that perhaps would
wake us, him and me, more coﬁcerned. I don't think 1t ought to be
1imited to that. We have plcked out and have emphasized things
that seemed to us Lo be most lmportant.

I also would remind you that verlous scholars have

plcked up other things that we were not wholly convinced about,
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to the work of the CGommittee when you g@ﬁ down to 1t, recosmending
various chaenges in the rules that we ﬁgve spoken of, There has
been a wealth of things on the ¢lass sults, for example. Hoore
and i have heslitated a 1little becausge we are not so sure that they
can do all the things they think they can do, but I don't think we
ought to give you the impression that because we haven't yel been
convinced, there lsn't anything to 1t. When scholars working in
the %ield write these monographle articles which are a call to
action to us, can we properly slit back and say, even though we
are a continuing Advisory Committee, that there is no crisis as
vet and we won't do mueh about 1v7

S0, 1t 1s not merely the things that loore sad I have
picked out and say interest us, There is slso that other angle
of things that have interested the procedural profession, 1if I
may use that term. We have collected those, too. I should sup-
pose that carefully thought out, investigated proposals of that
ktind deserve attention, I do not mean to say that every time a
law profegsor writes_an article, this Committee should immedistely
go into session and consider it up or down. I do mean that when
you have had time enough elapse so that there has been a series
of suggestions of that kind, one function of this Committee 13 bo
recsive them and conéidef them.

T suppose that really what I am saying comes down %o

this: That guite a period has elapsed already, and by the time
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we really get under way, get an appropriation and one thing and
snother and really get to doing anything, because all that btakes
‘time, there will heve bsen a very substantial period,

CHAIRVMAN NITCHELL: Of course, it is a question of 
judgument as to how 1oag'you ought to leave the rules under the
test of experience Eefefe vou undertake to change them. I will
admit that I have always taken the view that you ought to glve
them a very full test., They went into effect in 1938, and before
we started In on the amendments I think five or six vears elapsed.
I think that 1s not too long & time to test out a set of rules.
Then we went to work and gobt oubt all we could think of as late as
1946, lour years age. That 1s not an awlfully long time to be
sure you are right helfore you go shead,

I agree with Charlie's sttitude entirely, but I have
the feallng personally that 1t would help wme to know Just how to
go st this thing and hoﬁ to advise the Cowrt about 1t if you could
do something along the lines that lMonte spoke aboub, get up some
kind of questionnaire and send 1t out to the Cireuit Cénfereneas,
the 200 or 300 district judges around the country, and the 48 or
50 state bar associations, As far as an appropriation for tha
inquiry is concerned, we may have some money lying around now,

MR, TOLMAN:; I should think the prepsrast ion and distrl-
bution of the questlonnaire could certainly be taken care of by
our offlce without any expense bto the Committee's &ppfop?igﬁian.

CHAIRMAN MITCHELL: I feel that we can work oub -
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something.,

HR, TOLIMAN: I am sure we can,

CHAIRMAN HITCHILL: In a pinch, the Court may have some
fund for that. As far as our own appropristion that we are work-
ing under now, while the fAct of Congress doesn't 8ay condemnation
rule, our explanation to the Appropriations Committes limlted it
to that, and I would not feel we were playing ball or doing the
wise thing if we tried to use it for something else without the
Congress' permission, I think we can rake up enough money or gat
1t to make en inquiry of our own hationwide¢

MR, LEMANN: If his offiece would do it for us--

M, TOLMAN: We can do it for you, !Nr. Chandler has
always been glad to do that.

CHATRMAN MITCHELL: It is & wmabtter that bears right on
your ovmn administration.

KR, TOLMAN: Yes, sir.

MR. PRYOH: I was golng to say, I wonder if thet is not
& part of the funetion of his office, anyway, to find out sbout
that . |

MR, TOLIAN : I think we would rather do 1t in your name,

MR, LEMANN: It would be better for us if he did it in
our name, because then it would prevent any impression that our
functions were likely to be usurped by the Administrative Office
or that they were checking on us, I should think thatﬂwe could

take advantage of your suggestion and get them to do it. Then,
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e, Mitehell, I belleve you ought to sign the letter and, if I
wore doing 1t, I think I would say to these people, "You realize
that we want bto keep up with how these rules are working. We
don't want to tinker with them too often. We realize that 1s not
desirable., We dowant to meet any real difficulties, any real
objections and evils that exlst in practice to any substanbtial
extent, We want your judgment and the benefilt of your experience,”

Then, if the Reporter likes, we could anunex to that a
mimeographed copy of the points to which he directs attentiaﬁ snd
ask, "How serious do you think these are?" There is nothing lilke
civing a fellow somethilng to think about instead of just putbing
to him a question in vacuo, partlcularly as far as ber associations
and lawyers are concerned, You conld send them these suggestions
even in thelr present lorm or perhaps somewhat condensed and say,
"'e Reporter has called our attention to these things. How
serious do you think they are? How important do you think it
would be to make smendments? Whet do you think should be done?"

Tell thém, "After we get sll the answers in, we are
going to consider them and take counsel as to whethsr we ought
to do anything about it.”

That would be my idea of how to put 1t up to them,

ME. PAYOR: Then ssk them to express their sentiments
about any other rule. |

MR, LEMANN: Yes. I would include not only the state

assoclations, but the local associatlions in large.eitieg vhere
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there are active bar assoclations. The Assocish ion of the Bar

of New York hsg a very active committee on federal matters, these
rules, and so on. There must be similar ones in Philadelphia,
Chicego, Los Angeles, and many other places. We could sasily get
& list. We probably have & list from the old days, bscause many
of them did work on these.

JUDGE CLARK: Of course, thils red book of the American
Bar Agsoclation has & ligt of state bar assoclations and local
bar associations,

MR. LEMARN: .Is that distributed to all members? Is
that something new?

CHAIRMAY MITCHELL: It is up to date.

JUDGE DRIVER: It seems to me the people who are more
likely to know of defects in the rules or abuses of theé would be
the ones who are working with them directly, that is, the district
Judges and the lawyers who practice in the district eaurts._ S0 1
thinz you would get more helpful information as a rule -~ you
should, at any rate ~- from the distriet judges and the loeal bar
associations than from the courits of ap?sal or the éonferanees
or the state associations, because they are not likely to know
of abuses until they happen to make a speclal study of the rules,
waleh most of them have not déne¢

PROFESSOR SUNDERLAND: Could we get the names of
lawyers who have a conslderable practice before the federal courts

from the federsl judges?
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JUDGE DRIVER: T think you could, yes, but the would
be rather a difficult process all over the country. It would be
quite an undertaking.

?HGFESSGH MORGAN: That would be quite a job. Don't
you remember, we tried to do that on the Commonwsalth Fund in
1944, |

PROTFESSOR SUﬁDEELAND: You would get the names of the
right lawyers to consult,

PROFESSOR MORGAN: To get the names we wrote to the
clerks of the local courts to find out who were admitted‘to prac-
tice thers and who did practice,

CHAIRMAN 'FIITCHELL:VI That is a blg chore.

?RQFESSOR MORGAY: Then we sent our questionnalres %o
them, you remember.

GH&ERV ¥ HITCHELLf The chespest way to get at themn
is through the committees of the loeal bar assoclastlons; Tor
instance, the committee on federal practlce or the cammitﬁee on
Tederal leglslation., Those are the ones who are Interested in it.

MR, LEMANN: Yes. You can't go to every federal
practitioner, I don't think it would be worth doing. Many of
them wouldn't be there often enough, and theilr opinlons wouldn't
be worth much, I think if you go to the commitiees of the loecal
bar associations and even of the state bar associlations, they
would be the men who would take an active interest in m&tt@rs_cfr

that sort and they could be trusted to contact, if they wished and
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thought 1t worth while, their colleagues and asgceiatés at the
bar who were interested in this subjeect matter,

JUDGE DOBIE: As Leland Tolmsn just éugg&&teé, T happen
to be on the Couneil on Judieial Aéﬁinistration of the American
Bar Assoclation. We have commititees in all the states, and I am
sure they would be more than glad to supply us with information
of that kind,

IR, LEMANN: Could you meake up a very good 1list?

JUDGE DOBIE: Leland could make up a superb list.

They would tske thaﬁ’s@riausly'

MR. LEMANN: The main job will be then to go through the
answefs and abstract them as we have done before. That 1ls whers'
you will probably need some more money at that time., That is

.quite a way ahead of you.

JUDGE CLARK: Leland, were you at the House of Dele~-
gates meeting?

MR. TOLMAN: Yes,

JUDGE CLARK: There 1s a note in the Journal that the
Insurance Section are busy about something and that they want to

- have legislation to do away with, the ABA Journal says, Rule 25(b).
I wondered if that probably was & mistake. The Insursance Sectlion
1g usually interested in 26(b).

MRo TOLIAN: I understood those reselutions Weré with-

drawn before they were considered by the House of Delebates.

JUDGE CLARK: There is a statement that they were




182

postooned, I don't know thst they were withdrawm,
MR, TOLMAN: I know there was a suggestlion aboul some-

thing in the rules that was put over., It wa

4]

n't asted on at
Chicago. |

JUDGE CLARK: %agg‘t it probably the discovery rule
rather than the substitution fule?

MH, TOLMAN: Yes, it was the discovery rule.

JUDGE CLARK: I don't think the Insurance Section 1s
interested in Huls 25,

JUDGE DOBIE: We ought to keep up and keep ahead, 1f
necessary, ag you ssld, but until we gel snough raw material
changes I think it is rather unfortunate just to keep periodically
tinkering with the rules.

MR, PRYOR: I think that would be a blg mistake. As
somebody suggested a while ago, there are & lot of states that
have umodeled their stabe procedure along these federal rules, and
I think this 1s a #arg wonderful result. I think thet is likely
to be encouraged by slow and conservative changes rather than

perlodic and spasmodle changes and éman&meats.

JUDGE DOBIE: That doesn't imply at all thaet we should
not be getting iInformation and making all the plans we can, but
to tinker with them and amend them so it will be blnding on the
parties I think would be very unfortunate.

- CUAIRMAN MITCHELL: If you feel that way about it, it

seems to me that we ought to ask our staff to get up the kind of
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communication that ought to go out. Considering the purpose of
this memorandum that they have brought to us, what it was
intended for, they might went to rewrite it and cut it down,
maybe drop out gsome points that they don't take any stock in,
and add some that are not in 1t, and get it in shape so that
those who get it won't feel that they want to throw it in the
wastebasket.
| If we got that going, then I think one way or another

we can wangle a way to get it printed and sent out to_the profes~
sion generally; that 1s, not to every Tom, Dick, and Harry, but
to a selected field that we can work up. We will try to get
that material out in the first place so that the lawyers ean do
somethlag with 1t and the bar asscciatians can conslider it*h&foya’
their summer vacatlon, Figuring on getting thelir reglies in the
fall and raviawiﬁg it ourselves and m&kiﬁg up our ninds then, on
the basis of that, what kind of action we want to take and
whether we wish to go to the Court about it. I feel sure we‘
»won’t get any money in the current appropriation bill at thils
time.

MR, TOLMAN: If you want to, Mr, ¥Mltchell, you can make
a regquest for aﬁ appropridg ion in the deficieney bill going in
next month. |

CHATRMAN HITCHELL: We sre not in shape to do that now,
We haven't my estimate at all, no working figures. We couldn't

ask the Court sven to consider it in the present state of the .
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MR, TOLMAN: I really think that between the appropri-
ation that our office eontrclé and the appropristionsg of the
Court, and possibly something that we may hnave in ﬁh@ current
yearts appropriation, we certainly can.takﬁ care of the distribu-
tion of any kind of questionnaire,

CHAIRMAN MITCHELL: What do you think of that progran,
Gharlie?
| JUDGE CLARKs What do you say?

PROFESSOR ﬁGORE: That is all right.

MR. LEMANN: You can bear in mind that some of the
things you have discussed here requires statutes. I don't under-
stand it is the funection of this Committee to suggest statutes.
Thet is really more the functiom of the Conference of Senlor
Circult Judges., Dut we could develop that perhaps as part of the
questionnalre and ask what they thought ought to be done about it,
with & view bo talking it up with the Conference 1f we felt so
advised. As far as I know, we have never recommended any
gtatute, have we, lMr. loore?

PROFESSOR MOURE: To.

TUDGE CLARK: T should feel that we wowld want to go
over this a good deal, |

¥R. LEMANN: You might point it up, Charlie. T think
1t would help the bar association 1f you could reduce it“te

questiona sbout particular rules., After glving them the mabterlal,
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ask them, "Do you think this rule should be amended in this way
or not?¥ I think that would help them in answering. Don't you
gﬁimk go, Judge?

JUDGE DRIVER: Yes,

JUDGE CLARK: I should fesl that for ﬁhat-scrt of

purpose we ought to hit the wmost lmportant things.

JUDGR CLARK: Cut 1t down. In that event I should think
that we would want to send out bto them probably not more than
nalf of this material, maybe not that much, The questlonnaire
defeats itself if we have too much. It would be my feeling that
that would have to be studied over quite a good deal with the
different purposs in mind, with the shif't In purpose. 4 gues-
tionnaire is a different thing from my report to you,

MR, LEMANN: 8&till you want to put in everything that
led you snd Professor lMoore to think it was important enough to
jugtify changing the rules.

CHATRMAN MITCHELL: You mean important enough if the
evil was there.

'ﬁﬁ, LIMANN: That is right. I you think the evil is
there, direct their attention to it. Of course, they may think of
some things you don't think of., If you think it 1ls importent
enough, put it in, Don't come to us afterwards and say, "1 didn't
ask anything about it, but I think samething should be done about

it." My own impression irwediately would be that muech of 1t
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wasn't that important. You could paint the 1lily, of course. You
could keep on improving everything., It is a matter of degree.

PROFESSOR MOORE: Suppose it is something that we don't
belisve in, bub something some responsible person has raisgd.

JUDGY CLARK: That 1s what I had in mind.

MR, LEMANN: I would think you would have to exsrcise
judgment as to how serious 1t is, how worthy of serious con~
glderation it 18, apart from the fact that a decent man has
raisad4the polnt, If you think there ls nothing much to it, I
think you should leave it out. If you don't think much of it but
feel that maybe éomebady would, you might put it in. If in doubt,
I would leave it outb, |

CHATRMAN MITCHELL: If some fellow is making & squesl
and he 1s going to continue to squeal, and 1f you think there 1is
gsome justification for what he has in mind, although _you don't
like the remedy or don't think much of anything can be done about
it, you might put it In and say that this 1s one of 'the things
that has been complained of, although you heve doubt as to whether
it would be efféctlive or desirable., Express your doubt about 1it.
If you put in the question and ask, "What about this?" the
inferencs iz that you do think something should be done. If you
are dead set against it and really think you are righﬁ'about it,
even 1l you think 1t iz worth while to mention it, you wouldn't
want to let 1t go without & caveab on it. If it looks llike a

recommendation and if 1t sounds plausible, the firat thiﬁg you
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know, the bar assoclations will say, Surely, we think thet is
a good idea," and where are.yeu then?

MR, LEMANN: You have something here on Rule 7l(a),
Reel Party Interest, and T would apree with you I don't think
it 1s substantial enough, and I wouldn't say anything about it,
The mere fact that somebody teaching the subjeect who takes an
Intellectual curiosity iﬁterest thinks this might be polished up
I don't think ought to be sufficlent basis for inclusion.
Besidés, yvou can lesve the door open, and they can come in with
anything they want to.

JUDGE DOBIE: T think the stronpgest basis is when 1t
gives trouble to a gfeat many distrlet judges. To take one
specillc example, the difference between a motlon tormake more
definite and certain, and a bill of particulars. Cha lie will
bear me out that they had a terrific time with that, whether
there was eny real distinction between the two and whether it
wasn't a waste of effort., I think one of the best things we ever
did was to abolish the bill of particulars..

I think any informstion you can get from all sources of
course would be helpful. I would not tinksr with the rules and
presceribe smendments that were binding until we had really a
subgtantial amount on hand thet really Justified 1it.

CHAIRMAN EITQKELL: What is your pleasure?

JUDGE DOBIE: Do you want a motian,ébout the questicn~

ai 1"'.‘\8;;?
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CHAIRMAY MITCHELL: If you are ready to give us an
Lanswer, ves,

JUDGE DOBIE: I don': t know exactly how to Fframe it, but
I think it would be very desirable if we éid geb ogt s0me type‘af
questionnaire, Just what should be in 1t and how it should be
distributed and all like that T think prab&biy the Heporter snd
the expert and you, possibly, Mr. Chairmen, with suggestions from
the others, might best determine, I think such a guestionnaire
might be extremely helprful,

CHALRMAW MITCHELL: Do you make that as a mobion?

JUDGE DOBIE: Yes. It is in pretty erude form,

CHATHMAE M TCHELL: That is in the way of taklng the
next sieyp along the lines that the RepOft@r has in mind.

UDGE DOBIE: I think so.

FLOFESSO0R MORGAL: Is that with reference to this dis-
covery rule theat we were talking about?

CHATRNAW MIYCHELL: ¥No. It refers to 4 questlionnelire
to go out to the district_judges and the bar assoclatblion.

PROFESSOR MORGAN: But what subjects arse going to be
covered?

CHAIRMAN MITCHELL: Bverything in the Pules.‘ They are
golng over the wemorandum, and may discard some things and édd

some things.

PROFESSOR MONGAY: T see. 1T wai just wondering asboutbt it

becsuse there are certain portions of it about which questionnaires
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conld be framed very profitably, and there sare others wh@éé'*her@
wouldn't be much experlence, some of Charlie's new éuggestiens,
:for example.

CHATIRVAN MITCHELL: The idea in getting this thing up is
to try to reduce its volume and sift out some things, maybe to
add some things and to discaré some things.,

JUDGE CLARK: I should think it would be very helpfgl
Af you, Hddle, and cfher members of the CUommittee would jJust go
over that snd write on 1t, "Fine," "Execellent,” "Aw, nuis,” or
something like that. ﬁéyhe you ecould give us some ideas.

CHAIRMAN MITCHELL: That would be helpful in lnowlng
what to throw in the wastebasket,

Are you all in favor of that proposal? All in favor
gay "aye'l; opposed, "no." The motion 1s carried.

MR, LEMANH: I suspect that when you get through Wit§

it, there won't be more than hall a dozen points that you yourself

think are importent enough to send oubt.

JUDGE CLARK: The 1z gulte pesalble.

CHAIRMAN MITCHELL: One thing stends oub in my mind,
and I wili say 1t rlight now, I think it is true that government
lawyers are maybe the worst offenders. A lot of them are trying
their ceses on depositions, which 1s 8ll contrary to the theory
that the Court adopted to get rid of a master and the expense of
taking trenseripbs, snd making the court try the case itselfl,

It soems to me that the two things ave not consistent, They are
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doing by the deposition system exactly the equlvalent of what
they uased to do under the master system.

MR, LEMANN: You might have to have a special stabtute
for these antli-trust cases, might you not, if they are in a
speclal class to themselves?

Don't you think 1% would be a good idea for you to
write Judge Prettyman and seand a copy Qf 1t to the Chief Justice,
telling him you were down here and talked to the Chief Justice
and that you took the liberty of discussing iﬁ with the Chief
Justice, who agrees it would be good to have us work togethéﬁ;

CHAIRMAN MITCHELL: Yes, that is & good way of going at
it, instead of writing a letter to the Chief. I can send him a
copy of 1%,

JUDGE DOBIE: General, the chilefl suggestion of diffie-
culty is that of trylng csses on deposltion, which I think is
~inguestlonably an evll when it exlsts, Spesking for the Pourth
Cireult, we have very little of ibt, wlth one exception, admiralty
cagses, and neerly always in admiralty cases there is real
justificatian‘for.it because libel is brought sometimes after
the crew has scattered and the officers are all over the ecivilized
world., Apart from that, where there is real necéssity for 1t,
we have had very little abuse of that.

CHAIRHMAN MITCHELL: I think the Anti-trust Diﬁision,
from all I hear from gossip in Hew York, iz the one that 1s

gmllty of the greatest crime in the use of depositions and running
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- up records of thouaands of pages and dumping in exhibits thas
haven't any business there,

If we are through and haven't smything else to bring
up, we will get these changes in the condemnation rule ready
right away. As soon as we can get it ready, I wlll take it up
with the Attorney General myself and see what we csﬁ do there,
Also T understand that I am to get hold of the proper section
chiefs of the American Bar Assoclatlon and see whether they can
zlve us a8 hearing ahead of the meetlng of the Association so that
they will have something for the House of Delegates to éet on in
September, and try to drum up some professionsl support for our
report in that way befofe we actuslly hand it to the Court.
The Court deoesn't care that we hand 1t in on any particular date,
If we want bo go to the Court with the approval of the American
Bar Associatisn,’l think that ls better than subnitting it first.
and having\them bruit it about a whille and then throwing it to
the actlon of the Bar Associatiog later on. We have plenty of
time. As I sald, they can't get 1t to Coﬁgreas before Januery 1,
anyway .

I will entertain a motion to adjourn.
JUDGE DOBIE: I mové we adjourn gine dles,
(The motlon was regularly seconded, put to a vote and

carried, and the meeting adjourned sine die at 5:20 o'clock p.m.)
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