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i 

The AdvfBIe~y Cornittee oa Bales ior Civil baasdure 

V i l l l a a  D. litohell, Chairman 05 the Corranfttee, pmsidta[g. 

out *hat we ~8littt4 t o  Be and are ucable, There i s  eecrertaia 

BB. : If reem tc rrr they rrs ent  imly %a 

porfeh up h f .  bmXt ii aseertrrzy, I doorb %hinlt a bady ar large 

as t b L  cen gaga R U Q ~  by txy iag Co arr~& ouf f he olraot verb 



of you, aaJib&y rnrho .s~aat@ to oan look i t  aver asld %rite i n  t o  

hiar aay aruggsetiow, an4 he oaa handle that  &a his m a  nag. fEe 

o i  that irind, bu% at lea@% be olouldl have tbe WnaSit o i  your 

C 

~ v a ~ t ,  Wcr b v e  to fol2m soma oourse o i  fhat ktad. Pls @euTsl 

have %a aae bhe easiest way t o  do S t .  We may M ~blrs t o  do Lf 

: Yhasa drafts are rumtalltfally what rs, 

ngmad upon p a f  arday, 

CRAXBWIP UfWIWiL: 80 auab t b e  bsWar, 8 t t l l  I tilXalr 

JUDCIE IDIOXVER$W: PoTWbiag up t h s  language and dlot lon 

really dossoet lsrtd gtstalf well Bo gmoup sorla. X tb ink  i f  

would be better fer elw or tno %a do L t .  

r A l l  right, wcr slll prooiied oa Cbw% 

bas ia * 

The nnsxt P U I ~  i n  order 1s BUPB 41Cb). It sh~uZd t b i a k  

t b r t  ou@t l a  be rtpgrovrd. Tbbra tan@* very sitah oh~age, %ha 

aaeadpnrnt provWlsa for the adcittloti ol tor Wok o i  sa ia-  

dirrpefurablm party," rnd rakes tbW oonforra t o  tba a ~ a d m e a t  *a 



exorpt ion t o  tbat7 

not 'be etlrtaely aagoaaasy, but it br*s ssrsmd t a  rppe cight  a Z o ~ g  

that thW Lrrna ddeairabfe as aarryS~g ebrough t o  i t e  L o g i o ~ 1  oolze 

alua $err f hirm irspostaat p ~ v i r s i o a  for, separate trfal. 

ovor go(&), We asn hoXd tbi. over. A l l  rSgbC, let's bp3d %hie 

over Xor a fe*' abPnueeB, bea~ma $9 @fa af f ant &an i a  64Cb). 

Next rr t o  RuXa 80, and theoe are *%Q pog%s t o  

subrsrotdo~ (a) r b i ~ h  ra developed irgn sage o i  Zh8 @tats 

p~a.aaf$eloee., aofablg mneuaBy, rhfch c r a ~ ~ i o a  the Sdea ea~fbhat  

fur*ha* 
2 

Tha ahole geaeval purpoae o i  this tpl not nve~srly t o  

clsrlir t h e  pra~t ioe ,  but &a p a ~ t  i t  %is t o  grovMe $or a ~ o b d -  

i n g ,  i f  posrpibls, nbcl~e t b s  mpstter haei been estt  lad and the 

: ( ~ p p ~ % Z ~ t h  QOUFO m b  tb. % ~ i Q l  OOW* B ~ t m  abat i s  t o  bs  do^, t h e  s 



~ s c s w i t g  o i  another tr ia l  ii there L B ~  m e t  I jury queration ;La- 

-volwd.  Of oourre i f l  ther@ is s jury  qusation, i t  g i l l  rresd te 

go to aaoOhe~ jury i f  the aatter is cevegsed; but i f  thecs i s  

aot  eruoh a question, %ban thees are variousl etslps whiolr gnrke 

it gosakble to aettl@ an& and the m t t s ~  a t  oaoe. 

Israa %her et at61 it ~ g g ~ 1 t r 6 1  %hi@ has had very ooa- 

o i4a~abls  approval and there i s l  quite sr IrZttf 343 rathuslji~@a. Tbc 

most quaa$ioa, quite aatugslly, ipl a@ %o the  longer (a), @art 

I tbPak in getnsro% t h e  quesf toasr t b e ~ s  a*@ iPafnly arp to maaaiag 

j u s t i l y  tbe addition oX th&l eubaeotioa. TWre i s  eotm 

orlticierm oS %bat i~) being Bone there. 

'Ilben re p t  t o  ths golaf, f have two or thma propmi- 

tZow X fbiak wou2d br a l i t 4 l s  s lari iyiag,  but f don*$ knw I 

L 

that ncl should tab* fhorie up u n t i l  re &am what ro raaf so do. 

X eay i i a  my l a t t r ~ ,  p a p s  S a ~ d  6, tba arAtga2sms 

going to tbs aubsltanar, ai  GO(@) "urge that fba ;rigb%lrr given the 

gnrf y nbo origiaally aaaumd t b s  vdrdtat are mom f ban b 

rshou;ld haw and C b f  tkcr .iteation %e pro wgastoaal= @s hamll~r 

t o  jumtiiy.  aaa e x t e r r r t ~  and prrhape diL i icu l t  r p x o v i r r i o ~ . ~  

be a vtrsp good om. I Cbll~k lur t o  fbe maawbo rreourrrd Cbe 

vordfot and who i s  am going t o  lorre' it, at  TraclC temgararllp, 



tt i e  BesSrabla t o  proteat him &ll S t  i o  i n  tbo @Beenee orl %be - 

case that ber should bs plpofeotad, 

The aseoacf %@ ~e qqucs@tior, at ju8 ~4:. X $or%% thf& 

%t S$ LIQIW t o  happen ojtsn, over cad owr ,  i n  litigatLon. It 

i s  aP omrss Cbe ooaaraioaal arrre. bll thlr Ye glaSng t o  ba 

oean@ional, 19evertbacrloss, t h i s  bring s difi;LauP.t nratfer, 

tbk@ M i a &  a glatter ne are attomp%lng t o  nor& ou*, ~ loy  it  aot 

be Metrs to do a oamplsts job, ar I tblak w r  do horr, svsa 

though t h e r e  arad aot aeasarralrllly be rsaor?i; t o  it  repeatedly as 

Ytr. Wright, .do you wan* t o  say prnythfng. fs tbslrr 

- praple .crra&rad wnrbioh'lt am bound Ca say oontgletsly baiilaa aw aad 

our tr%e.ead Judga l#orcfbgc. Lon Hwk;rr very rothw5aot i a  

i o r  the ameadmnt. lths, says, " X i  property apglled by the Diar- 

trlof Cottrtlrt t h L  r l l l  sure the  d % i i i a u l t g  in the  Sadera1 

graat tee at not perattt Lag aa appaal lCraaa ern ogdar ausltnin%ng 

a m82;too gar a ne* tr0&Xw, rhiab X had not h8g lned  tbat the 

aw ndsemt d i d ,  

You *ill $in@ Cllstll at papat %B and 19 of hir  addms@. EXe Bay@ 



, th is  9111 nov allow aa app8sZ irm ao ordexr grant- 

ing  ar drayiag a sot ion %or judmeat n ~ t ~ ~ t t h a t a n d i r r g  the ver- 

diet ,  and i t  r i l l  mat bs modtlesagy any =re t o  appeal o n l y  from 

the  origtnal jud 

X brirrg that fornard, as f te l l  yeu, not uadrrstaad- 

ingly,  but: tblakiag tt sounds very etlosnge t o  m, 

t do@% k008 f l b e 1 ~ ~  Chose taa graatlcrwa 

that we srs -)rim any rpplral $2- 

aagthiag but amfinal. judgmaf, i s  Che ausual irdrarsl ruZ@. 

D t W b t  pas% o i  t h e  rule dow he say 

sraueas tkat;, ME. V ~ t g h t ' l  Just Banat srrr Xf.  

i e  her*. Ye@, A t  12w 880, on gage 48 o i  our pr2ilted d r r f t ,  
/ 

nt, wls the rod "JudgarnfH fkara, khsrs %a no suah %bin$ ae a 

DMIP W911WS: Bit 4doesngf knm tba* our pula rsqufres 

DM# 1 X i  tbo aIavk dorea" teatelr Qho judgaent, 



You see, be i s  thknkiag; o f  stato p ~ a a t  far, arhewe you 

polat them. X t  arems t o  aaa t b r ~ e  i& not lamb t o  it. A# I 

undaniltaact it, th* apgrrar fssbakclatly &ad l itrr~alay is ieoa 

1 But; La l i m  EiO ra srrom l;o Bag. that 

the appr~tl rr12 bs krm the judgt~.trt grantZng or danyiap a 

at ir.o.v. , . what it i~ i(~ i\D P ~ ~ B Q I  irbm 

barred upon f ha wrdiot o i  Cks j w y ,  

D U R  : You Juef 3at tbs  juctgmeat atgea8p 

allW~d4 stand, 

aeo;i#tca. 

DIMS OAX: X &am, but our pub requires t 



entpy c i  judgmrrt, and the  judgmat would bcl on tfrs verd-Sef, 

do&'* you sea. 

S DRlIVm: But I t h i n k  thae Lailguags i s  a 1Setle 

mllrr b a d  $ng there, 

: W.hy oauldngt you just strllB@ out 

*glraatiagl or deagSngn and just aay nappal irom a ~ M p m a t ~ .  

m. I: Would tt make X t  @ma plainer t o  rrsy 

wBi/r4t~ an ogdsr baa Wen e~lta~adi 

a* l l .0.V. gtasen*s** 

J 

otkso grbple, Z ~ a r s e ~ l b e ~ ,  qot jugt on t h i s  sam ardar, but 

as t o  ahat %a th msaalng of %hi&, &away, -Barns ai tbaee 

tk%ng.  %Rat a. ga over m y  aaoape me, but I am w o l l d ~ ~ i n g  ayselli 

nf tha n~omat: nhclthsr t h w  adds ar not. X am roMrstag i f  r e  

would loge vary nuah if re atruala out that nbaScl ~enfsooe.  

f aanaot think baa& jwt haw muah srr, sxpootod t o  atltromplbb, 

Te put i t  another gar, nh*trsver a man g.%o t o  fbs rrgger'lPst8 

body rants to bring up. 

body arats l a  and waafett t a  kam ii tbSa ~espellBrf t h e  agpal2ate 

@our% t a  leuk up a l l  errom tbrrtna,b.qdfr@m prrrelaiag. *ere 



t boudgbt f hi@ %#re iargoptant. mrhapat t i  we went back gad Xaoked 

at  tbs traneerfgt oos mould rsaalX i t ,  

D WRaEI: We rrrm calking about s rlrws apg~ar, 

oould a penron rrsiaigtl smor r k n  k. kad @srao tbo oaaa, *aB ao OD; 

SWQS CUBE; QJ aoumat he aan, d u ~ s  be aan, 

CLARK: Mr. V r f  ght , you nsra gotrrg t a  give soprs 

SOR-IRXQBEI We had Pa alad .%ha% Bobcrrtr saLd 

rd v. Dunoa~ about oruss-ararigai~ error?. 

Robar?ts oowrail *bit@ part & c u b s  t b h g  in eh*f ep;ln$an. 

lg CWLREt If %OUM e~llslsl am aun4~~ tha praetiao 

re have, 91) donat bl)v# aaeignmntr ai e*rom. 

Ir X %ROW, buC you aaa mise the pain*, 

SOR RRXQHTr 'Ilbart lEQobe~ta said t n  f ha Yor\tgoo~rp 

*Th%s being so, m r  see no Tearroa nhg tba apgatlae 



DWW WWAS: Per, rrurct, bttaawe t e  donet b v s  astrriga- 

mat oi error, but you h1@ t o  mire mur po5nt. 

la rtkar on a l l  appesrlrr, o i  eouma p u  oaa do a l l  f k e  

DM8 : You rsaaiad pee o f  what isp beetbar said 

t o  the ilup~m~t Court here aaos abea ifasticle 8Uak nrksd biPr. 

maosoblls Came a~u lda*t  grant: ~srtiorarl un%ess there am 

SIRSII. PBPUWI t i  you %arm &% gig, asuld gau ssaf fb 



itfaelf and the gueratiom gatred on apgsa2. AB appeal, irotg a 

judg~teat brSagLng into taieue the guee.tiotl of grant t#qg or dreny- 

gag, s~omthin(a oi %ha$ type. 

1YEC. WUEIH: X think that scruld be ooaPueing. g would 

am appna fsom t& gudgmals prcraentr, for ~ @ ~ i a e .  . 

JUIWB CUBBt: fee, X rhou34 fb%lrk that rls,tM better 

form aririeh Mr. mmn~ gims. 

: X t  Ss wqm#ar~aB. &ha other way arouod. 

E DRWSRr d judgoasaf: a.a.v. Llr a i t w  graatial$ 

the motion. 3% tRs a&ion i o  dented, the $adginsat ib be io~e  

ffb w$$on* 

;DRZV1BZfli: Yo@ ~ V ~ C B L  the  judglaaa* $%rat, aaB thra 

them M s m%ton t o  er)l  fi$ .taslas, t;o want judgmrrt foxl tba , 

sther party n.o.v; T i  tbs  gotfoa frr denled,  your' asSplinsl 

at 4B&J't@rsd 

far  $Re oehar parl;y. 



#kt. mm%: %%at i s  rhp X suggeatsd that  we abange L t  

dsaiad a aoeion gar judg~a.nt aotnitbrrtandtng the vertiftr%? 

usaiuX purpwe it would be ~~dvantageoue to s t ; ~ l k e  12 out 

sntSrslr, We havr enough &a tbrs .  f t  is heavkly loaded oa 

Dslvsr$ t;o strllrs 2k& out op $0 rrtrilrlr out mr&? 

JUDQE XSRXVfaOr YasuggaartsCa rbf i e s  sgcr leavZag out 

CLARE: . &a a* p~eaent adv&ard, that io tbs aay 

I il)crl ~ ~ o u C  X ~43hlZy aoadrr tf t h i s  sddr raougb to Cake 

oam a i  tb qucrrtiona that sees t o  baw developed &a g*re~n@@ 

abmls 

DRlV@Rz f anr iruggaettmg that an the sseu~lpt l ea  

st doeonst ecrrve any urrriul o~ vf tat  purposa. X don" t~ew.  

t i  it dm@, f wauld be Raggp f a  have rombarly lpofat i t  out. 

blraa t t  i a r  isporfaat, I tbtnk 1;1: sboulQ be left out;, 

ifaXm C : The ~ u a r t t a n  &a Wm*her i t  ~lmiltfem 



H;: Judge Drivsc aovert that  t bfs ca8atenaar 

t are you Jsavfng uut am7 

Dml : Just that aeateaao, o~ the ahaxe see* 
, 
\ 

% %an? 

0 Y a W H :  XE pau are ls~tviryg that  out, f dorig% 

*ha 

mtrrlrl i a  tbt &at seateaos i s  the thfng h a t  pusl~laa svrrry 

Znsyer, ar e patter oL $a&. Xn tbs, @srT#sr pare o i  t;b&s you, 

are Sravlag ou$ %he tbiw ~ b i c b  @crews iwqportan$ t o  l ~ o a t  %@@yam 

nbo rrr not wed t c  bavlw th pomoa ako bas noa 8eak;r pofots 

an Xsvor Qf a n m  trptal coaditiiollal%y, X t  irr vary unusual, 

a. : klon dues thka aeat f s ~  ~otopare q l t k  tbs 

geatuaky ftsuls, r h b h  you say our ~ u l r  rr2ogelg ioS2m~"l 





DBAH %J ZJaaor our rule hare, you have to. 

D PfWXQ: lfbls *hole lzlubisaotio~ (a) X uademten# 
\ 

3s delaigpsd msra3y t o  bellp Pawyarsr understand what they aas 

almatly de under t h e  lYatltg ry Wartiad oaas, If wo @f r ike  ouf 

I t  stay@ La tksrs, I think asx$alaly tbs lamuage ahauld be 

a'lsrtiird Manupa them trs bsrrirs Ser t3aa (~~aarsmapt ion that  

$uartif ied Ln saying, -all, tbr  CamSttee just  rued the aroag 

MI@ % l p & l @  S61p '&~@FI (L *&@% O$ ~ p p @ a I  ~ ~ P O Q P  RI1 Q C ~ ~ F . ~  

DWl PXWW: .auld k, Laollaed t o  tbiak t i  %e 

leave auM%vlvie$olon (1) af a%%, re aught Co %noJude thrl; la@% 

mvtew%ble @erar ag[atas* #&*her tho crppellant or apgsllro.* 

1IR. PIIYORI u a v i w  aut ngrantirrg as denying n \rotion 



3 DR%Vm t Z tBBnk %ha% would be muSf f 9t&@at, 

Ig .serf lb3~ rsr a m  trpZking ~ b ~ u t  bspo i s  adddrsssed t o  the 

bi ft *as judgrn~nt a.o.v. It  oouldngt bre amrtbiag aha. 

X theak tt rould bc, simpler t o  m e  %be Xeaguage Proialrraor Mo~toors 

brar rrul~il;rate&, 

S W  Ily raaoXlrrction &s %.that t b s  

#inaeao$a prao%los tn th is  situat &on ras very atear beiore 

rCra3a tktm up in a ray Cbst 3 oould not uaderrrtanil. Xsn Ft: C h t  

aa3 

3 

= l a  are V ~ F Y  siatlar i a  iwm, ijRBm PB %be Ylnaerrota ruTs 

(ta8icsnt;tng). %baf optaion rrrr n& too alrrPiying, rlthougb 

%f w r @  in$eads$ t o  be, 

foouId ite da +t+o say, %a i%as s t t b  rbsF Mr. lloers 

bas @uglg~e@feb, appeal X m m  aay t ias% judgrnslrf psaseato 

.lor revicnnn. Bmebody bar, objeoeed t o  that form n p r s ~ s ~ % a w .  

: Llay prasant, auay ratse. 

appeal Xnoer any i i a a l  judgn#atw -- 
rhat dkd YauamuMt eybprl  for wgrela*rr*8M? 

*%la, rarro* agailarO wtttmr the  sgpe3161.nt QI? agprlXeeM at Llaar 

f18-83 sbwtd bs st~loben,  an4 "rr~rem ~oour~ingg  in the aowrrr 

of fha proowBfa@ inserted imtsad. 



lkm. 1: Xtaere tha t  take usl any iurther i n t o  

rrppcr %la%@ praot;&a.ae rnd prr~aedurcs than vm brvo gone irr atbar 

rualr9 f t  oor%aialg i e  ran &tOcmgt t o  srfr what t b ~  eSCuai;i~a 

an appeal W, otbsr dag 3% %.a owge@trd thsO m y  1M 

true sme o i  ths @+her ehfngs wa haw raM. I am aof sure. 

Jtt arpsakrr t n  aP @hat hagmaa on appal.  Tblat i t s  not true 

as ts  tbr prcradtng pertiom o0 the rules. Oe a quiok rcladiag 

tbsg a l l  rslats Lo w b *  happcnar Sn tba dSetrlot mwt, be tk51 

tkaf m i g h t  kagpsa. f f  y ~ u  put it too i'tivelg, I am a 

Q i o ~  03 po&ate aab .tM apeoigPoatfoa sf srrars in f b e  br;irsi, 

Isnguag* tabdab wouM bcr aapabXe o i  the aoastruolr;Lon tbaf Cberlb 

am aa nutamatga mvWw o i  all. rrtrore nitbou& oampltaaos *Ltk 



a : Is that your Ldea, @B@P&%? 

Olpwll*%a aorrrl: air** i*. Z i  tt ~ B W  they erwt taw tt, 

tbrra i t  @at;@ &I*@ the a i  fbe spwlZake craurt;, t~h ioQ 

at shoals %at .frhktltt sauld b very b P g f u f .  Qo tba proi.eaierr, 

95 ern 81e oonD;rowamlw P & ~ Q &  &boa* &t t i  it rmr o @P 

r What i s  t;brrt aupp 

r- lw~-nf pmrra- 

* e v k a ~  @%I mo&e*abls errop atieoSInpt t h  ~obmctrrrsa a i  tb. 

juilgmatr ' 

g: 



gar enough t o  &am t h a t  oao didagt ixw t o  bave Zhoars Zormlk%&laer 

t o  orhgoh bat r@ierred. W. No~organ 3 thtak tbougbt C b t  the @ran@-. 

rooter l a * p r ~  Btdtslnpt know aaJr ttettrrp. 

QaN: You arts@, the next paragr;epb givss t b s  

XR th i s  om. wttbout atrp ctthr~ Sogmlify. Z t  we aar* gaiw fo 

rnr f u r t b ~ r  iormral&*y, at% errom ooaurriag i n  tb* OOU~PB~ ~f 

t h e  p~oce*dSrtg@, %B*C Ss aha* .cps wotild. eay ii rtr nrrr WYag 

d&roarnB* 

ME, WmEg You do na* preperrs by *hi# psragrspb t a  

$itre a rigtat o i  apgoal Z F ~  fbe ordLnmy aeeloa o t  t k s  a ~ u r t  

!a%e 38s The QudgaC~f  crierr rod f o, o i  eeurr~e, ill 

icrb ths pastg hrai 13t0vef3 CO aerde. 

CXJLRgt We, S t  Srrr Bagoad %bat. St; noujid BPW 

t o  b. r #Paat judgm@at. Bugpeare tbn* tbon irr  a setting srrjids 

91 Oh@ j a g h a *  atra the  osss bas gaud baa& and Wtreing ~ e t r l e b .  

Thir doerr no% gLve *ppsaX 8% oaae, tbsa. Sou would Bavs t o  

waft u a l U  %ha end, 

fa at  he+ aroNrs ; f h is i* not suppeaad t o  &Bd t a f he 



a i  it. ta  i-8, I do&** th%ak I ts%aleB up, the a a W ~  baaauoe 

overa.lagll%iy %$, Fkam arpe, r lot og poerrlbfl%fiae f b r e  qbiab 

k w f e  t 

mmE5 1 Ulrgwrps rugepad:a $bat tW rgp.tUt* 

oaurt hss %ke pmer t a  den% with %Bat watlrra for aes %#&a%, XO 

@lull BB b d  Be f;h. *pg.tlftfs aourf @m%#w, I i  t h e  -$ion 

have oti#moPsrs Waredm, unlaas CRr rpperlate oeprurt rem~@sar 

tba Q&#P i~)a trirZI *Sa awe t l x e  natfsn . . . l i ~ s  b**a 



loubeegueat grooeedfna;s @bal l  ba Sa aceor4sacre w112h the ordrrr 

o i  tka appaPlrts aowt ." 

noWltbetaablag Fha wadiat has bcasa a@t a#%&@ t o  a~efgrr rrgerPr 

nhioh haw b r a  made agTlrimC him at t h e  t r i a x  flr tho &8~3rs%oa 

a$! evSBeaos, the ahar~s, 60  tbs $my, rlrd fbXngll O# %bat SwIPt. 

r Xmaff~r rss the mf %an $or am tr%a% 

rdrnntaw aZ Oh$& rreooad par~g~aph.  tf p u  out out t h &  sbnttlacnr 

~ n d  ham tbs aeooad pI~agrapk i n  bare, i t  looks 4s t X  you 

iffera aayXsg fhaf B k  aeaond p&rag~@ph give the mm*Cly lor thr 

psmon rhos. judgmrrnlz rrotaitbnt&ndfrrg t h e  vrrdicrf had belea set 

* 

J 

par$ a i  eha p~ewtow ac~ntancrr in X l a a  49, Hahall M Xn aeaor8- 

arree nlth the osder oi  tbcl apprilllak* aourt a d  upon comfdrra- 

~ $ i o l l s  abfob t arw making. 

BSWTG: Do pou think the 8lXinats rule SP) 



adequate far our purpolree? 

SU 

X dorrt* upsemtand that  IllZso&r elaimre t o  oa'trer all polrefibtli.. 

%Sea, llraeordlag to Proiarear Cllaa~y, in 3ll;2nofia it aavrsre 

a, crags rbsre the .tr%sl, aaurt rss, seakPag eondttional ruliaga 

ahiab aould surs4aSa ths rrasult e ~ t g f n a l l y  rcsaebad, retbar than 

ta arisuae that tlhs os&taal oullag was &a srrar, 

l!aa : Suppose tbr  judge ~ F d i ~ ~ a d  o ww t r f s l  

aandit&onallg on the gzwund thst fba verdfot rare maaleatly 

agalmf; %h. dlrrtghC oJ tbs evldw~ce, what ~ f g h t ;  hslr tb* nppallrta 

court t o  othmMr ordoc, that is ,  f o  ocdss %bat there shall 

QZ sbBXF$ #a$ Ea new % r M % P  

DMH #: I$ h bae granted the nev iltriaX, 

gar* iau241:Ip. 

2 X i  ba grantad %%. 

I # O U ~ B  @appolPB VJBS WMF ~ P u I ~  b#'k %bdZS i d  8W8 @tAth@r&ty 

t o  tlPs sfisrat i;btrt tbe marotloa fsr asr trial  U ara app#&a% 

for ~ b m a  a i  dliecrstion oa that paint,  ;Lsn'@% tWr*P 

d CUBE: Ye@, Z wing t o  asp. -&k@3?6 i e  s 

g a d  deal of t;kaught there  *ha% that i s  aof apgsnlsrbla, 4 % ~  

dws tbrt Sraur oom &a here? TbaC &net  here. X i  a asr t ~ i a l  

&a feir~tsd, 'R@ 80 &hem# and bava the rtm trinl. 

r Yes, but you appeal froer'thc, soaa~d 

a* tbea, Bupparr you $st a ae* trtal ordarrrbd and tbea 



tho psigmr @i gtm t ~ i a t  Passes oa tbPr aeaaad trllol mM 

saw tba graaZim of a friaZ raa ra rlruse ei  dbemtion. 

then  pou apprr~l imar *be $ad lirt, &s that qlmrrttes revtrrabZetrr? 

gg i W m  %a dea&sX a d  t h a t  ?a 

%ham. 

E mwt osg t l u r Z  sa dhL X baak f o  rers 

put LB. J W ~ X Z  thirilr * ~ ; c a  i a  Q U ~ B ~  a X S ~ L ; ~ C L ~  GP~,  x ~ o a * t  



the appelfote eaou~t has IluZl pare8 Bc aiffrltl op reoe~po 

daalsioa 8n m y  mtia~  ior s aeps t~ ie l ,  no a~tsrrr ohet fba 

o i  &* %is? So fbt b &an appeaWbls qucsatioxr. 

GMPZ: Z abu14 BBknk %im@ 4B and 40 wau%4 

crrftalsfg aa ;Lmfp* "auWequeat praascldtws a b l k  bo &a aeoolPd- 

rsoe nifbr tM ardw &p the sippalfate ~ o u r t . ~  

ds smethinp; ekre~. *fn ~aaPBawe with %be orctlar sf th. 

rpgsllata crow& upon s ooslr%&on%%elo o i  tbe eat ira reaoW.n 

2.b15131~$f pees a l t k s  rfa%im the abtrlom, Q?I 

&* abauld Ma= 

: Oou man it kst rubJsa* go the oanfrail, a i  

thr @pm%lefr amrO Pi it  iisdrr %hat asy .*re8 o i  Xla ha@ 

tiotr %a leave f h b  aers%xaaae, aaty f h W  rrra*sacro, 

P r r ~  itigbt a~ aerl ooee oa 'it, 



t rant t o  make @a@ or WIQ aroWmr suggeetfonrs. f think. 

6161 llr. Bdge rsuaeats and aa X seuigrtesitrd, too, Cbere rrhauld be 

I1 You wna tn liao 8817 

t biw %ti, yea, nahaXX r u b  ca any a t o t S ~ n ~ .  

BIBDQl. ;ltRYOltr lPMt i s  a%% r&gb*. 

t Si t  you put that %lt, yau a n  aXl righf. 

for MF* t~ j ;L l t ,  f f  bray*. 

10(. LEULmr It. OPyor*e isba naa fhrrt h i s  o k a a p  %a 

l iw  88 nmld al&m%artar the xleaass&%y lor ohrxlgiag lflxa 86, hrvt 

i t  @ouXd rwt t i  you uaed f9w famula yea Xast ~\igg.lrfed.  



tho me%&an XQP jll$l a* mWC.trltbsf%dllng the verdict Qidn*t 

~ U I R P ,  @Irb sm afraPIct that %e bsd a& geetea r i d  .of fks* 

u l s ~ g ~  fa02~lfOtl  b i  tb. =*%@R~ ~ t i E  the WPM 

Tiam 3hi *o 36. A r e  gou geiag ta f ha ea~r3lio~ B E ~ ~ P  

Bm. P *A ~rroeien mop a new $rtrr my b. jainmP) 



i t  acl i X  fhore B@P@ a motion ior nsv~ t r i r l  iaoluded, would ye@ 

not? ~~oeaon t o  ae t  arMe ar otbemi~s nullfXy a ve~d%cf or 

t ha, verdicbt . 
a* 

a I: %MkC woulldngt do, under thica rimadmat. 

mq Br naaOian @c est saridew 4e &all rlght, but 

a gP you @a&& *loel; &ai4o*, % ~ R I I R  %% w u ~ I d u ~ t  80. 

SRe Bat  all. P ~ B  bvlr &&If ~ 8 t h  i n  BuXe 60(b) up 

C W K t  X take tit thisl nae aa rtteapPlgt f o  make 



clear $hat under the Jobneon owe, %hers you rare supgoaed t o  

rords %auld do. I t  ass, I siupposle, t o  be Burr thaf iZ, rPrrr b ~ o a d  

croough t;o oovsr t h e  Johar~oa ruling. That orng a Ztw t o  lour 

the cnaunsel hadnet goCtsa up and leaid &a ao oany rods that 

t b l a  rae $hale Dw ~ B k e d  gar. 

DRNms #& ha4n*t rallct the right word.. 

: Tba* .at *kgkt, 

DWW PgWOSICI : I bQ &Lev4 he mad a form o i  h.oa 

@ h u h  qarr gsperalZly roreogaiaed in Re1 P ~ P & .  

eraotlg a aa%ioa f o  set a@Ma the verd5et. ThU tRae t a  avoid 

aap abargliaattoa an tbaf. Yau oltlJht; also have, I supp-e, r 

&ion to rredilor t h e  damgear nfthout aemnplstrly settttrg astda 

the vesdtat, rhicb gllsht Inv01.w tkf i )  gursrtiorr. 

t orrtaialy donet %ant t o  be&& arry 

bzirf for ths fokaeon~anse, f fhtak tho sublrtanoe el SO@) 

i r  gad,  but Z believls i t  ts iapalZCtro at  t h i s  tiPss fo send aa 

noB BUek ,  lea ~peu p ~ ~ b a b l y  fpaaa, i s  aZI hrrpged on ju ry  f rtala. 

We mat  up a propwed aaraadmtlt t o  Rule b0(b);oncre, aaid $or ram 



that  it i s  ti bard proposit iaa  t o  outlyueras t be Supzxerns, Caarrt , but 
b r a  %a an@ rbere ]I would guarrapi i t  wouldart ba, aemnly rsoeivsd, 

fie rourdagt ba any roma o f f  tbso, i f  re bad not  done it. Binaa 

it bare Men clo generally approved, it i s  a. l i t t l e  di iO Iou l t  

t o  v i tbbra~  it now. X think y o u ~  suggestioa rould have Men 

hrors iatpllerePvr li re had debaka i t  before r e  oraf %hie  out. 

Oqb hrv&nyir seat Zt: out;, aad on the ahole %t b a v i y  been generally 

agprovrb1, tt araerrm Z;o ract r@CR@r B*liiictuTe for urr to ~8 il;hilraw k t ,  

it and fhe Court knoalorrr it out, ne rould W i a  no-royso porslitSoa 

%ban %Q ra d % d ~ %  ra9~4 it SQ, 

: Vm the notLon i n  Zhs Johtrson asrse juot 

ka.n qulf e ~ h s t  i t  arm. 

: W b %  be Btb we@ $o get up and use tbe 

SO O # i  

We E: X t  *u a moti~n far judgmncrllt ao*witbetaadl 

tag the vardiot.  

DEAN YORWN: Y ~ l r .  X t  nas no good. 

2 843 p u  %kJ,ng these radar, *or oth@mri;llcl 



D U X X L I ~  ** 

2 Axe k1B*lgg fa? db2kw, 

a sug-ratrar Zhat L t  waukl be 

helpful ta itroludo, s a@%@ to t h t s  ~u3.e araytltg this rrmadmnt 

b o  x@w%w$ $he uni$~&mm %dar~$emXSL& a$ >-%B8 m m W ~ s  OX *he 

brr w b u  it %arm rrt*eulrr$ed, sad that fafSbt be belpiul, t o  %he 

Supmaw, Court. 

Wasa*t tb F~OMSOO they Bid&% sppropb t h e  00;L0111181 

bpough* about tha ssaa mault era *bey tlierreelv@s brougkt a b u t  

attviaeaaanf at thnt t5m an8 far that mason, a@ Jt uademtood, 

t h y  a i tbhsld  approval o i  our aaaandmaenh, and lch~ra i a  eiPsct 

*d@p%@d the amulnd~ssat t~ tbir agioion. 

iop sltuot%ea %a regrr?b t a  this ruM. 

ar&d them rsre ahme eltuaeioaat rhrtre they dlld oof aat . These 

fhreo situafiow rwrt rbem tbelrs sem oasrls under aBvfarnserrt 

La tba Clwtrt: rls tkaf ti= dsalirrg trlth them. ass m s  tba 

subatitutian mZa, one nar f h t s  rule, aad ow rur #Po 

h y l o r .  They miuecld t o  n a b  fbe apmndnenlta t o t t r o ~ r  tbraa 



I 

~ u l e s .  They d ia f  fnatXy said the rrtarPollr ior it sals fbs t  they 

sera oow jldcsrlng oaeae qbfeb invs%eB guest &bas under t halsice 

@P: T h $  @as %kt@ rea@oa, 

: ThaC warr t h e  season, I r@msrmMr i t  very 

tbe~eiore  XtmXtfagl our j d g ~ 1 4 r r t l r  not  -88 qe are auppasard to, by 

what ws tktak i s  t h e  desirrakl% thlag t o  do, but- by gaessssr 

Xa t b t a  vsry rtfultt;ioa, I suba%t thsf rr cannot get 

a olear clowraa o i  ooaduat by f b t  tom of  trying t o  famarpip 

fbr iufurs. Ve my rrrlX'Pmsa some rxomtituent~ i a  tins Bupmaee 

C o a t  $bat ncs wouZd otkmias gat, aitbaut ga5aing a thtng. 

Psprsaal'by, %E X rere ta  gudra~, I tbiak that Juliltkrr 

lirlaa'b, hsvStrg taWa so deotdad a vim, .Re Justiar, F*aakiur$rr 

hsro poiate8 out pulte iaiesm*illy, ero far as no* t o  approve o f  

any rule@, X tbietk, t i  r e  am ~WIIBII~~, that n vote rkiah 

probably r l l l  pretty aurely btr ag~linrst the %hex@ woug arrgnay, 

mag bs @Waged by rktr9 vrs do bere when wbat we do Ln $bat orwe 

i. 1Ure'l;y t a  pawe derrdmbls a& only t o  sll t b s  bnr but also 

t o  wsrious mmWrs o i  %be 6lupremr Cow% i t s r l i .  



f n dusrt taa, Fraagf urtcr*ar aam i Z  nof t o  say vggorous 

dissent ,  ha oalled gar actgon ta tltrlre rawrd, aro mueb @a t b ~ t  

a fozm% 1 s ~  o % e ~ k  ajgr m$1glla ~ b 6  W ~ I  $Ben &a?, S w t i a e  Meesdta is@% 

aler&, talkad t o  bim and wro%@ to me ijt the t i m e  f t h b ~  bad 

am@ aorraepoadeaoe r i t h  Jusrt %as mantrf urt%e,er about i t ,  Bxrd 

csafd tk t  Z had uadsrrefood bs was BuglglslatZag @we aotkon. 

I m a s t  say be then eomahat satmafed. Ila Chen amwered that, 

*you lgwt mmember that X d a ~ g t  euggrsrt aay ruledmak51lg pmer, 

843 he dtdnet kaat t o  M fagpled a i t h  a@%Xlng,Lar. .@a 

mendmat, wltheugh X really' tbtnk be dSq i r r  $be aourae o i  hi@ 

m%iag; t h e  poilaf that be md birt fbma aolleaguee ie2% cRsrm 

enough OhaC f 4bLntr t k s  y @auXd Sac1 tbLsl eltuatPon @as not 

$am$ M we 8 f6n s t  gaas 4 3 ,  

X am aayiag that, no% t h a t  tpcl ohauXd. guesrr tabat 

i#~#Bt%a~oe Vzankiutter an8 b&aollrsguse B U U ~ ~  do, nrttrsmrify, 

but $uet tb+ se cannot go on aucb sr rrbtitliag sand. I thhk 

or sugM t o  do what %r m a  be proud ob r t t b  tha praissr&oa, 

sad if are less r i t b  the Bup~lao Coiw*, re loae. X tbtak na 

g a i n  staturs a l l  s~ound by jwO going sher8 tkae way. 

mpeotally a ease oa the taw $or appeal, a8 you reaumber, nhea 

%be Dietriot o i  ColumbZe oaurt. atlovsd sa amendmot, rraaet it, 



and tho Buprrawr Court app~aved thaf . Therr the vcrg next sssaion 

are had re cbangeB i t  by rule. 

JWW CUBE: . f i a t  $8 right, 

late E : CoaJL~xg baok t o  line 38, you a a ~ t  so far 

ra %o sryggest: the yard@ "ii asp. I thought ;you had eomb 

later isuggsation yea rerQ goitrg t o  mpoke t b s ~ % .  

at. it,  X thL& the @Peapurr$ way alld what I th ink f @oulid 

t o  do &m %to eay "rrbaT1 raga on tke rnotian ier tri~1, ii 

anf. It seem t a  that 3s alllap arrcl aeverr it-. 

*arctionW, gkioh rcl what wo ~EhauldJ do. In Ilns, 89 ne have 

d tbr r o ~ d  wraotion*, rb ieh  ts not %bat ae uas Zn o*bw 

x&Jae, X t  cshou2d b, Ypaergr*pbW. 

bn l~ajea 6a''aari 63, arcr should ray " t b i r  P ~ Z ~ P  iaatcad 

o i  wrest iaaa (X) and (lb) tB1a arubdbv%@iaiotP. 

Xa Ztm 64, rsubsfitute ior tkr *spplyw the  word 

Thssrs Issf, yau sea, lrna rraall t s x t w l  ak*nws, but 

t k t B  8k11 aha s aM1 * i t k  rht we have done already 



t a approve hf b EsO <b) arrd SO (o) . 
DBXVER! % natiaed &a reading; lfnra 36 you this! 

t%m lelt out tho aord walt.sl~aratSvew rbiab I thaugbe bad Woa 

put l a  there, *shsXl pule on tbe al%ernativr, larot50nw. Or irs 

it jut irt  *ahall  r u U  oon tba hirotioa far ncsw t r ia l ,  i f  anyn? 

Et  1 don** abject part iaulrr2y, but X tsrr 

ZeawSag &t out b*oausre tt rrlro~trr f o  ma -- 
D R W ~ B R I  1: jurst nandsrcr4 v b e t h e ~  p u  &atandad 

ta Xeave b t  out, or if ff raar iaaQva~taaf. f have ao islr'ltaig 

~bbktt %*, 

CLARE, tt seemad t o  me that the rimXcrr way 

d t d  F t ,  I r .  Wsight disagre6s r i t b  me oa tbat. .I am a02 

ob$saj;lng t o  that, but i t  amtmsr t o  w we are drrsflalrtg this up 

fa m&ko i t  s %%%%I@ tauto&g%cal, a#d so i o i tb .  

JUDOE PWIIVEBI Z Md i t  w*itfrn l a  brs, sad f, just 

roadrs@'cl$ t P  you Lats&rB to ieava i e  art@ QP hod iaadvs~terrtXg 

morfs&e-d i t .  $b.t; i s  815, P wsrn*ad *a ~~~a 

: Yes, that tao would 'tw destrable. f a  

lirre 8 ,  wnut Xa.rrCcr than 19 Bay@*, kbg &dm% beil~g tbsrf i f  may bcl 

I!&* I t  X am nu% sa9c;cait 3 undars8aad S t ,  



PWtPE180R OPRXam: The diiferoaoe, ilr. Xsmana, i s  

nt* ~ o u f d  t o  

indldioate that you aaauot mnrrke the mtSan  prior t o  e n f ~ y  or 

nJ;. T b  iraguail;e.wnot fatel? than LO daye aitsr tho entry 

of Judga@ntM would Iet you make the  motion a t  say tim, evea 

&acrluding prior t o  %he entry oZ jud 

MS. f nouzd tclaof have reaabsd that dlattacfton, 

but gsrbaga  lo, 

the rules, ii gou @&a hoXd o i f  eafariag Che judgment u n t i l  t b S e  

atot iexr has bsea made, ronsu have t o  al2m tlrw Yie. 

P X have B questLon on BO(cr) ( 3 ) .  Zt; 

s%tuationrr 'wbsre you aught bo ham the right t o  grant; 8 aen 

t r i a l  nWalufely, . 

 or exmpla, fbe party who got tko vardiot aad nm 

at an fhe vrvdiat iJIl ill.$ w i d e ,  nlgbt re21 erry, "f  om 

eatitled t o  a new tr&&Cl beoauas o i  aegly 8icrooversd crvLdratro 

or betram. o i  error 5a tba tr lal  oourt t a  re jeotiilg a 1Sar a i  

bs rrrltuattoaar where the oourt ought to Raw tks poser aM1 eboulrl 

exeretars %C,  of jusf ooaditlonolly granf or deay, but in 

eiiect t o  ra@~aaidrs~ nrbaf be harr done and gfw a aet~ tr ia l .  



b t e  19 &%ad, 

m : Bugpwrs ths plafatiiiaha4 a li#@ o i  

test  iwng rhfah r&@ rasxalucted, but bs wvtr~thele~re go0 81 wdiot, 

at aotaftbtandlag tbe 

vev&Pdfot &ad gees it. f t  seam t o  pl(r tba lbpfPILtltiii ~u;$kt t o  ham 

atte rsgkir: l;a asap, TFeZ3, awfgs, gfane.4 %bat ~lsu ago oormst 

that I didaot kave eaaugh ~o&denae i~ arr Lt ie, yea ofera La 

rrrer %a axoXudtplg %Us lias (31 W ~ t t a a o n y . ~  had ii th% judw 

kr %%em@ h i s ,  be e ~ R t  to gman* htm o nm trial. 

NrnWR: flight there? 

ir DWfVEa t Yes, an abaolu- grrn*, mat a *end & 

t &anal oae. That %a hr~Ierrllrsr getoors fis poiat. 

l#r Tbturf oarsas the judge attbdrawr hie order 

j ~ d g e  gran%s a rra. t r ta2,  hs bar granted a m m ~  trUI1, Oi aaume 

b km san*~al cf)vep wOafa,4& tm b s r  d o i n g  goo qurlts a ab%&e. 

I trW tt 2he aeeo ~Wwlimd L rfiel?d, hB iimt tbinbrJ 

! ha f s  goPlog t o  ~mnrt aside t h s  verdiott, aad thsa o m  d tba paltt;l*r 

grant a af netritba*8liablrrg tbs ~1.Bicrt." A M  f8m 

platstLif oo-~ Ln aad @rye, "Me, I. aaat a asr t*LaT." So he 



granasr a ~ a a  t ~ i s l ,  kr h e  done it. 

% b m a f e @ ~  vaaread o~ rctmraretl*, that; &B the, judfdgaaeat ootai%$- 

trtirrpl4 

r Yw, aorlditiolrrrd an that etsrsnt. 

ma r Ta Be aur~e t uaWsstrad tba B*emsSotr, 

oouM %* W by aaldiag fn.1Lt-m 88 a*@@* tbe wewit t v t ~ b ~ f m  

tho aoTds "shiah my g~antad  ar drates ott oonditionally 



grrrated or denied or ooMittoaalXy gra~tsd or dealedw, 

or atih@mW~., aDd ii g9~~11ted OF de~%@;01g QQI*~&~&ORIIIZZP the eoa- 

out. i s  bee&r*d. t o  pu(k i n  eglethriw vhiab nkll  o w r r  fbot 

w i l l  ray, * X  Boeaf kam, f donet tbgnk. I aaat to graes oa thls 

oenditiomllp, I rll3 just 'let i t  go OIlr tt &.* Zuaderrtand 

X tbirilt &* ~troul$ a&r*y out ghat you bawo i n  alad to 8.0 "eeq , 

t ~ & a % ,  ahgrrb my gmaasa ar deaia8 ot a W l l  b. ~ a ~ d i t i a g a l X y  

graatsd ag 4aa%etcsdw. 

I@%. I % thdnk thal; ao~guaos Jh to say *my bo 

ptra~*rd at dra*dm bu% '*shP11. bcs aoad.%*Soarrlly gr~afad or $ee&a&n, 



E: &Ill ritght. TMt  a iX l  bs ,sorWd out. 

m. Sdex 4s t o  gXw@ h3m the r ight  to 

grant i D  uaaaladdtioaallg i f  he ooangs to. Xlr that yaur 

K: W*t;b %hem V ~ Z ~ ~ O \ H I  cbaagar, do you .ant 

to  tlan gppro'lrs t b e  amendmat? A 1 1  ~ i g b f ,  f t r l l Z  otsad approved. 

JUDQE CLAB~:  A 1 1  right, D o e s  anyone alex~ *&ah *P 

add ravtblag7 

end& a15 quceaf2on sr &at, bat X trb%nlJ; a t  fa a oler i iy ing  thlng.  

t @but4  f o  go on ntth o u ~  appravrrl or tbga. 

Dora ~ ~ y b a d y  erirrk t o  dioauara $Me or ga over i t O  

jUDCjXG DRXVER: f OIIOY~ tb* adopj;%oa oP Zhe amsdmeot 

ts  BuW k l ia ) .  

dm= 

tbme i n  favw mhr tbekr right kaadra. Bevea, All Chose 



Does anyone @ant fo eay aaythiag ~ D P P ~  about it? 

lli not, ns * i X X  go to 64(b). On that I wish you would 

look at  my last fetter, pages 6 ,  7 ,  aad 8 .  X should aay artizl . 

.that tbcl over-all plotwe an thisr i s  good, lout there have 

devcslopsd gueetiow as to %%a ex*aat, so f nov d e i i a i t e l y  

recornend olariiyiag t h e  ex%eol;. X t  seems t o  me S t  i s  rattter 

desir+ble, and olarifying i t  a m  base6 on tbe model re now have 

from X l ~ i n o i s ,  rbere they $oak our rule and went fortpard to w k e  

fhe Ninth Circluit Zn a deoislton r r l t t c a ,  as i t  hmppeasl, by 

Disrtrlot Judge lkrLsughlin rkflr be was a l t t fag  on $he panel, 

hae rulr~d t n  the Stasner v. B@%b Caatury ]Cox aaae -- sbiob 

was ma.lled t o  the Committea under date o i  Wbruary 10, tQS8, 

sad you a l l  have i Z  -- on aElsgatfona ~i antitrurme ooarrpSraoy, 

%hat that rtrrr oaly a aiagla olais sgatast mul%igX8 defendants, 

and t h a t  $hemPore an O F ~ ~ I P  este~dd by *ha dil$ltriot aou~e  ae 

to a part 09 those dsfclndanta wae aot auiiSoirpat *a brlng the  

oarre up uadsr t h i s .  

I had always fbought myself %bat that nw@ a very 

rslstriatad way of laokiag nt ahat r a  4 .U  i a  tl4(b), f tbiak 

ns are l ike ly  t o  rule t o  the  ooakrcary i n  a geadtng agpsaX wbieb 

we have. I %him& you aaa make s aoua&dtstsrablrr argument Ehat 

that i s  a roodea and reletriatad attempt t o  mRer  laf figs O I I F F ~  

a single mlaaing %bat they do aot aarry, 



If you l i k e ,  I can gc ineo that  and argue i t  a good 

deal ,  but I Rnm %hie  %other argumeat &!I quuSta, gwartble c~h iob  3a 

aad $01 l a ~ a d  fn  t b g s  aaae, I% seem &o rn t h a t  f aatead a9 

leavtng: i t  t o  us poor devi le  oa the  oau&ri to rosk out, it tas 

th@ Bind o i  tblag t h a t  we aould e m i l y  make olear, aad therefore 

my euggeetioa 2s tbaf re da i t .  

X f  we were ta do i t ,  i t  could be, done, I think, i a i z lg  

s%mpZy, and f inake €be rruggeatioa oa gage 'I, f had t o  do *h$s 

in a g o d  dew* oP a hurry an4 unQer p*eB@ur%, and not  

attemgtrdto underliae %he o ~ r f a i a  parts that  are taaerterd and 

not others, slo fke underlinine; Xs not too isigniiiraaat. X t  %a 

not ooolplste tbsre. At: any rBee, Z b b  *@ what li n~uXd sug@zrtr 

"(b) Juclgwat Upon Uult%piple Clatple or lavolvl /~g 

Hultipla Parties. Wbea muXtlple olorime fop r e l k i  or 

multrlple partfeer a r ~  i a v ~ l v s d  Xn an aot  ion, t h e  sour* 

may dirsdt tho  satry of! a f ina l  Jud a t  ae t a  an@ sap m6@4# 

but; fewer than ax1 oi f he crlaims or partieo only upon sa 

exgrese Bsterm$natloq that tbera i s  no just reason lor 

delay and upon aa ixprassi dimat lab  for the satry o i  

judgmsnt. f a  the abslsaas, of suoh detelpmiaation and 

dirsol;"ion, any order or other Zosm oS deofsion, hoasvsr 

clssrbgnatrsd, wbioh adjuldiaateer larrttr tbsra - a l l  the  ~ l a i m s  

or tbo rtghtsl and i l a b l l i ~ l s s  o i  all tbe pa~ti@r s h a l l  

aot temiaaZe tbs action as t o  any of the claims or partiea, 

and t h s  order or &her $or& o i  deciatoa &a k u b g s c ~  t o  



n9: adjud%~af-  

Lng a l l  the olaim and the righfs and lf8bilitfa~ of a l l  

t h e  parties .n 

If you look baa& t o  Oi.B(b), about &ll tbisr does i s  t o  

bwsrt oau"LW1a partiea ntth multiple alaSm. In fao f ,  that  1~ 

the intsne of! i t ,  T f  there &a a ~ f l h i ~ g  m r ~ ,  X *  ijP merePy 

textual  t o  asrry out that  idea, The ~shols in tent  L t o  make 

i t  aldsr that you may mks tho, Betermtaatloa under &4(b) &a 

fbe sftuatton o s h s ~ s  you my have a k t  i s  bstd fo be only oms 

olrafm arfstattag agny parttee. X Bay *what hard t o  Wn be- 

aauae og aourea tkal: %@ thr qua@$ ton. 

Wben re gef baa8 t o  %Re o l d  eaurrr o i  aotion, $hem 

were many dsoP~~tons holding e- gome o i  t h e m  I or i f%eimd,  of 

@ours% -- b o l & f ~ g  that a ~ l g b t  agslaat BSiisrcrat peasows atads 

d f f iarent oauaes of aaa %on. ltn f hfie ease there a m  eeparate 

L o ~ t - f s a a r o ~ ,  You aaa oall then jodnf ii you r a ~ t  to, but 

fhey a%@ a l l  oegarata Zart4ea~orer, that is, you aould sue 

these poople,rho happsaed eo i#a jo iwd,  l a  reeparat;e suits i f  

you ranted to, %hey a m  am beins  broughf f ato on8 suit ,  but 

t b i a  would pruvtda, *bat a ouurt could say as t o  oartala of 

Ohern -- lat w sugpo@e t h m  are fhrae *OF$-#*BLBO~?B, A, B, % ~ d  

C. The oourt oould say, V h s r s  &a aotbing ans to A and B, sod 

there ,sa ortraaoa warhg %hay shouPd not have i i a a l  judgment a t  



9 s  that  your note on page, 48 should ina reoonrrldered, beaause 

there you rsay we, donet med an amadmeat, that  $ha  court^ have 

rtaaohed the aorreat result. Nm you are saying, "Thinking it 

over furtber, we oaaaot trust thsee g u p ,  and ae bad$ better 

amend fMsl 

than that. Ona a2 the ptosit dinrtinguisberd aourta o f  f hr, aauatrg, 

eriderf ng t h e  oFber aases, said that tbrre ire no pusstlto~ about 

i t ,  they are a l l  wrong, and thire dws not apply uades t h e  word- 

N; They aomidsrsd our Xstesrt note? Whioh 

disC i aguished oourt crould have done that  P 

E C U R S :  The Hint &r CP3?ouit, 

S DRXVI&R2 Judga lloLaughlin miled a oupy aC the 
L 

wlbp @has% opinion t o  tbs Commtttee, 813d on page 3 o f  t h e  @lip 

ahaet opinion ha reayre that:  

*Beverrrl olrauttle have held or appear t o  hav. he ld  

that  Rula 84(b) %re apglioabXa lnultiple psrtfres aa 

well ar elaimcr. Bsaauas of t b f s ,  the Adv#sbrY Comitf@b 

on Rules ior C i v i l  Prooedure l a  tb ProlLminary Draft 

Char Uaftsd 8ea2ss Diartriot Courts (May 1984) Bas@ not 



Hs bas telrea tbs iaat that  a@ ham aat propwed aa 

amendmcent as proof of arong. X tbink the HZaf b Cf rout* w i l l  

stDnd by i t s  deadsian aertainly ualees are (elearly aad rrpec$ifo- 

a l l y  rmnd the rule. 

&ItfR. ==NET: I agree. This fs a red bof Baaision, 

!#Rig(, WEUANW: An4 writfen by a dfetrfot judge rbo Rner 

9W3QS C : Wrttten bgt a d;letricrf gdge  who nos sure 

be kaa% ahat be aaa P I I L ~ I D ~ .  

n 3a ~j)lem 09 f b i s  tt~XetSng ,of our ta t%,  X 

aupporB Cbe R%perterrs p~apoeal .  

E: f t  i s  aurioua that Chey too& %bat gasStlon 

a8 t o  rky rca had no% amended the ruXe, when ra said t h e  reasoa 

$or not arnendiag b t  rar tkat  a l l  tbe oourta asoo dceoiding i t  

opialaa. Hs saLd i f  ras a l l  right, be dtd not have any amad- 

mat to sug~~eet unless  i t  w a a  reisrring Co ua, I ssl tho Supreme 

CourtPa Advlrsory Cornmittre, whllch r e  had not done a ~ d  nhiab 

raome of the  3aw book 000~p11112ea B ~ I P  t o  do, tbs B ~ p ~ e m e  CourfQ~s 
I 

N: l a  tba lro~epoopd FD thfa &OR i+ .ie noted 



that we rre dlvfderd. The oaauillclaf cm page 48 fndioatrae bur 

reahioa for not anoendiag the  rule,-so X sbouXd th in& the dtviolZaa 

nould not apply. 

E CWRK: f aeticred $hat a i t h  a good deal of 

eorrm, slnobit aa mwh sorrm alr whea I @a% the fo~aword 

origiaally rhraa Z oams out o i  t h e  hospital. Z really th ink 

tbrt aaatPt a good iorarord. X clidaqt eree i t  u n t i l  i t :  rap alZ 

dons. X t  aas pieked up -re than thoug;kt. Ily great hape rbclrr 

f oa~oe out o i  t h e  haspita3 was t h a t  xlobody arould ever read the 

forewora. That hasrzst workrsd out, ThFhis judge mad *he gore- 

word, and Bhs ie l laa +hs ards that  pboe *sr bad on guls +I(@) 

read i t ,  I tktnlr p e a p l ~  are able to read much w s e  than I 

MR. MMNR: Xn vde1 of tlnls, aad f i  tbo tranare~ipt 

bsarsr out tbe oWexva8ion, P ooader a h e t h o ~  in  prae@nti~g the 

gia;aX drag* wra abauxt? make ao01tt~rlfa.ar% tbal: a15 *h@ r e d ~ a m e ~ d i ~  

tionrsl am presented are oupgo~%ed by a majority o i  ths C o m t W m ~ ,  

be d i d  aot think we ehould go iorvoard. U rr s d b e ~ e  ta  that 

rule, ehsa I BhlnPE @om aruab o n t  a@ f am sugg~sf  ' R O U ~ ~  

be juatCii3ed atld rnigh* be b s b i u l .  

t i  we are going iorarrrd rjltla the  propimalo, I fbialr 

$hem t o e  iuah *@Sgbt, i t  a~eatso the ilwprrrrsioa t h ~ t  tkls 



mgkt to W dene or the btstsmtslrte ewht t o  be arpself to, f ass- 

tnfn lg  eball not abjeot or raiett wnp qwtsltioa Lf t h e  sgaot 

ic~ote are stated. By whfob -I man, far rsxaarpla, i f  &ha vote 

was so-and-so and it i s  dereS~sd t o  state ft, I don't protest 

blaaBet witbdraeal of aupgort nbrsra that rould @eon eo sgply 

f o ~rrveryf hgngi wbs~e thare la orupgost. I %&fa& %bat doe@ nat 

corrclct ly represent i t .  I should t b l ~ b  18 O U ~ W  t~ do #ow- 

tb&qg o i  fbat nature or state jut the vo%e. 

km. NN: mrbaps lae ought 20 bear a little iurtber 

fran Fmfssaor lilaore aer t o  Olm he woulld feel altout tbt, wbstber 

hs aouZd jlsaJ that be aouM have t o  go oa record as ~ s y l a g ,  

"I donqt think WI ought to BRL@ BIIY atpenbeater; X done% tbttik 

Be aught fa nake amadmate Zo auokrrrad-@@ah rule." T h t  

would 13a solrrsthiap: we ought t a  tbiak about. 

JmW ~ C W L ~ K I  X $uet %at& B carreel rei%ectioiz o i  the 

faate, aad so long as that 5s done that  ks &all right. 

m a  

mom oa the  Lnmarnn idea o f  overt8Uiag than on tbe  llloore idea 

of uaderta3iPrisg. 

PaoFrnsQsg 



instaaae, t h e  amendm@nt %a Bulrr 4, tke subatanas %a a l l  rfght 

but; I donat tlrSak t C  i s  too iroportaat, and E ~ouSd Zeavta i t  out, 

Tlut i s  true of Rule 18 and Rule 80, Pad a amber of  o t h ~ ~ s  

where X have voIoed that  p~raitiotr. 
I 

M8rybe f am overoautiousl aa tbst,. but f wou&d %take 

t h e  a*t ftude thaf un'3aea sr very a t~ong  oarte bars been made why 

medad 

Some o i  the amaa4meats nbgah have been g~opmed, X 

supgoare g am no* l a  favor o i .  The ope an olsae arutte f f b l a k  

wan* eke rcsao~d t o  @bow that *hen a aartafa aotioa i a  tnhren, 

i t  i a r r  not acaesssrily unan2mouar. 

haw Zbs ComittctsPa, positLon i@ lolfo be sta'ted. 

9 % ~  PzaBra: o i  the ~ ~ $ % ~ O M T ~ & I I  x a 

that  gtrrt icuZnrlg I&&. Yoarr Ma %kt f hat be agmes with ths 

substarme and ths rule itoeli  i s  good, but he S e l t  flle amneb 

mat aras aot 1~i81e, .&%her Woauae i C  wsoare a minor matter or 

beoauscr oi the go%itias o f  tbe thlag. I i  the v ~ t e  i s  reaosdod 

only as a diapssat, tt r l l l  be aoaatrubd, I think, arn bsla$ a ' 

d&~agmemceat oa $ha taelrlfs 05 the  proposal r*fher fhaa @a tbe  



me N? (htbould %here be aay individual  stat~nent? 

Perhaps, 5% osnaot t#, avoided in Praieeroor Noom@@ oasr, but 

I my@@ Jf had f ha, same Pesliag, as Z have iadiaated, Chaf Jrau 

have about thd uakmporrtsnoa o f  rrmo of  %barre &mndmnfbl, and 

co voted orfgfnaXly. qkrat srould not Mad mcr t o  think it 

W, DOmE: BertllcularZy 1~bdp9 a3.1 the oourts have 

been dsaidfag itt oogrrotZy cexaeg2 for  this drotlstotl in Zha 

l intb C%*auA*, 

I am apeakiag: geasrally, Bob, oP sow 

of the ofher %*as hpoetrant srosadmentsri f bring th ia  up aow -- 
and f fhjnlit ore o q h t  t o  gssr i t  for the Zirae ming an4 Xet 

Proicablsor Uteore bs tkiaking about i t  -m boause otharaiae you 

ape going fo have to ara~k %bas out by aorrcrepoadeno~r Xatsr , 

tb iak.  You real ly m u a t  mks the deoaloa.  

: I undepsilaad that in tkma, atrcui fr  f he 

@our* a i  appeal@ hrer deoided i t  rfgbtly,  isnFt %hat 80, Judge? 

fa  the Bs2ftb Cirauit they t e i t  i t  open, but o t h m l a s  there 

= Msn't bean sny a d w r ~ s ~  decrisioa u n t i l  this on@ tn the Nin*h 



dZBDOE CLARE: That i e  trua, but 1: tbfnk re ~ u e t  sap,  

as thgr  judge fa Cktl Nfnth Ctrouit aabd, %hat these ofher eases 

do ao% cflireaues t be oxaat point .  In f be o t h e ~  c*sleril, &a the 

w i n  their direcu@lsloa i s  o@ the guetrrtion whether fbere 1s any 

doubt about the valfdity  of  tba rule. T h y  upbold tka rule 

geaer~l ly ,  but they do not go into fb* qwetioa of aul%lpLe 

olalm agaimt multiple prartierr, and Co 2h9t exteat Judge 

say f rue . to  s peiat o i  p d ~ ~ s ~ a l  privilege, too, on 

tibis poL~lt that blr. Usaaa brougbic up, Z.acrs going t o  eay on 

this tkrt whi le  f am aa* st, aXI atups E 9an2 t o  do it st tbr 

momsa't , paPtfoularrly i f  tbro nrs Pndividual rt;ats~enf a, f 

mSgbf nrat t o  sqrgnser rs 

l a  t h e  way o i  lintZ%tnlg ilislaoverg, and X do not like tt wry 

muoh, I r m  not euxg abeth*r I want t a  do i t  or not ,  but 

1E tbiak f awbf t o  mnCioa thal; Beoaure Z think as a m  going to 

lh#&va #I]. tbe N W A  on aul: sacks btraama, %a, aertalnly bavr gone 

mrg far t h s  other nay, irprthsr than L myseP1E W O U X ~  go, I: 

bslieve. W@ hwv starea tba oppu@Lng point o i  view. K i  %bare 

ie rams acre4 of aXarSiy;lng %B, I m%ght f ind the need my@olf. 



m. 
*be Co9uaPasioa, n i th  or%% but one @&going tbe 

report, and t b s a  theg eaah rrots a siagararte ~ p $ n i o n  and took 

baok tndiv%dually mny of the th%nig~~ fbat  sere salld fn tbe 

would ba quf;te uafortumirte f S  that as@@ th@ i.g@ult. 

4UDQIE IIRXVWI(: Tbt, lslck oP u n a n f ~ ~ i t y  cebould not 

ofetraot iropl ths ioroe of  our f iadf  ~ g e  hers. X f  ne osaaMrrr 

anytb%ng of any Smporkanae, i f  Se am doing our Job aod so 

a*@ osplrblq, are w i l l  Biraagree. That i s  fnevitable. Sven in 

tb Bupmm Court, the m@~zbsrrs oi  the Caurt cifeagree at t imesr. 

I? J agme 9iCh that staQmaae ful ly .  I t  

Ss just a quest ioa of how far ne rant to go oa reaord w f  th 

raeparats stafrsnenfra. I thaugbt ne might be ablm t o  aountaraot 

f be statenen% &a the ortgiaat dra f t  that  we pars Bivided, by 

n geasral etatot~sat Chat ala%l~ a i  a o m s  %bere bays brea 

&a iaag group, the  reoo;omt~ndrrt f elus represea2 ooacucroaoe o i  

nos% o i  the C~x#aitteb. 8araethiag I fke  that. 

ouC and air oar itldividua'l view@ as t o  w h ~ t  re thkals about Oh# 

aotioa traksn, 5 t  ;Lsngt goiagg t o  help. 

CWhf Y~*%PEL&wL: f think you would sf&* up s 



hornet*@ nest i f  you had a rhole lot of  diseeotr tn bre.  f a ,  

have nsvsr done that bsfom. A t  the norrt, re aould gut a 

atatemat %a %he ioremord tbaC t h e  daet %hat every member o i  

the  CommZttae has sXgned the  report doe@ a d  acloeslsarily rxtsaa 

that  hio kae ~lpprovad evcrfihfw Le tbs report, buf i k  &s B I I O U ~ ~  

t a  e&p that sv@rytbiag na have proporred hne the sruggor* aP a 

subartantint majority, LSomsthiw %Ilk@ tbat, 

BaxvsRt ma. 

CWX IXWmUt f i  you artart gu*%b~g Lrr AadivXelual 

nt~telnantar and d irsaentr , and the maseas for dinreent*, and lane 

th ing  er another, you aps j u s t  gotag 48  iacrd Lhe ugpbs2t Son, 

and yau my Rave vary gmat trroublo sad i t  may get ia%o CoagrcrSrP 

not neoer~srarlly mean %hat *bay sre aX1 uaa~islow an i~b%vidua l  

emeflrd~i$li~~b%tl* 

JVa(PBI C U E !  By %ha ra;g, lib!. Chrirma, rXll you 

prspam n Xoreword Per the mrpsrtO 

CIfBZBmM UITEtm%rL: X aowM rr2h.r have you prepare 

&* r ~4 3 . ~ 6  ke 3~Q15: at i f ,  

JUB131E CfdRIlr I am wilXiag t o  do my hest, The 

raaponslbility of  bslw ia ir  i s  a*rl%tag in oa ate. All rlght, 

f w i X Z  give p u  a draft. X just  wanted i t  areQ.tlrd gba .as t a  



Zaire tbe  initial,  stag, and now li w L T 1  t a b  i t .  

DBXVk3w: X bad Xa mllad %ha% Profelllaoar #oore 

ii we B e f S ~ 3 t e P y  gravid@ LP 54(b) tkat it docs apply t o  paultiplcr 

S $: That i s  the  question raiamil. We barn 

no* jEiml1~ bleft2ed thaJ;. 

DRPVBeR: %@hare .Lo wnotb~r one ae p%im@d eon- 

PROFEElElOR WRIGHT: On RuZe 14 we adopted lauguae.  

Rules a0 42 w.s put over. 

fgfeX9BB t 1Sr'lta 4% %s fkb9 other o m  IO bad %g mattxi, 

i t E ~  flrhpt i s  your pXaaau+e on B4(b)7 

Ilfl. RI4'YOR: X mows the adopt ian of the  isngur gel 

OWLIE: ill r ighf . Xlo t hero aloy man discus- 

s% an3 

DEAN mRWW: Tks a&op*iort of you* rsubstitute, Xs 

MR. r WDIo rrrr you ahallgliag the  oagtXoal 



E: Do you have this  befern you (ia@Laatiag)P 

could oparaer etthar way. Qivlgtq 8 sbanae a* i i a a l i t y  abea 

tbb diotrfot judge aafe rhen Chercf arrr muXeiplr psrrtt89i. 'Ebicr 

judge has ruled that it  doasart go that  gap. 

A l l  thoso in Paver 9&11 re&@ their right bands. 'fran. 

lFborr~ aplpwara). Them are none. That isi ceupportad, 

bW@E 

t h a C  up rreaeeeary i r r  these ofhar plat%@#. f aps not clure buf 

I t  nratreo i t  %%%%%a mom e2slx;ant t o  pu% t;thsrp. l a .  S fbiak i f  

X were doing it layaeXi, X would put them in, But X @hall  not 

objeaf foo mucrh i f  you want: t o  torks f h ~ g l  outa Xet  ue look 

baok at; aasrotx of fharea a31ers j r ,  'Pt.lrsr tgSj:ts% ane! %a i n  14. . 

DBmmr 3 think Pgo?&osesr 18ltoase bas ra mitall 

goLn*, fbale r a  ahould Ersrp number o i  t b e w  &mnFbrrnts 

t o  tk* oillnUw, %f ors (ran witbout saariiiae, a ~ d  Z Phiak a 

aofr under EL4(b) would Z a k l  @are o i  theare o$b*r e e a t i e ~ ~  awl 

@bow that r e  fn*end@d eo provldc for a l l  tke ofhers nitbouf 

me&mn%r a# agbab ~i $be%, 

lime W R J ~  St waul4 not taw oar@ o f  s21. tbe amrrd- 



mWE DWPOm: la% w X 1  cgP tkstm. 

K: IluXlr, 14 9s are gollag to ararnd cmgwry. 

SagW we aould leave tt i n  there. 

@EL M: P lshouZd th ink  lao. I think tt Lfhrlgrr the  

praatio* o$ fhe Zavgrsrrm greatly t o  have orpssi-rsg@carsacaa. RB) 

csbould be s~alrf  rraough $o roo% at aX1 the rulea, but i f  bs has 

$he langmge, f n  %rant o i  b b  oa pas. 10, Lttlr 38, reXsrring f o  

54(b), i f  might bs hageux w hfm, 

DRIVm: That hoe t o  1M amMtsd anflay, i r .  

Lamanu. I. tbSak Rules 80 and 43 haw at l ly the  amendmat 

pertaiofng t o  54 (bf . 
CWLItBi Rul* 3O(b) oa page 18 o i  ths  gross boo& 

and on page 41. 

%f;o 54(b), rc migbZ peghapa do rifhout pu%ting i* i n  BPl(b) 

and d u e t  aaver it l a  a nab. 

10R. PWYOR: I thirik we should bo very xwludtsnt t o  

propo~ls alllendnzentar on any o i  th~ee  rules at f b l s  time rhioh 

bavd wt loeon subla&Btod t o  'the bar, I rmk2lg done% @@a any 

neoarrsrt~~ for obangiag aay o i  tharae oehcrr tulea tf rr gPopar 

)LR , LEMAW : Ara you opporead t o  t b i s  nmearlmait Os 

Nz That t~oulsf be an amsndrasnt ar biah WB had 



: I: undemsrtaad %bat, but it i s  aslXsd for 

by the Califoraia deoia;iaa, i t  sssslsr fo me. f didat% eag. as 

rrbould ne%, but Z said re rrbould W ~ r % u ~ * a n t  f o. 

me N: The prtlareat proposal ia that re@ should 

rifbdraw @oms that 898 bad prstreated, aer f understand if,  i ts  thaf 

d.ireotion. Jwtead o i  giuposli~gt aaaeradmnfs nof sukmltted, aa 

are witlrdraqtag na waadunant arh;loh we d i d  submit, 

J DRIVER: %bat %a @right. 

I t r  I trrke i f ,  therefore, tbr auggrsr~tioa 

ira that we w l*bdravi %he amMotabatr aug@a*trb t o  BO(b) sn page 

l6 og fhe grarsn boo% and 42fb) an gag@ 41  of the gssrxr book, &ad 

make osoe~e-raierencra* in a note or not do atlHbiag abut& that.  

m. NW; X think are ought do t h a t ,  * Z t  rat% 

thought $beg WI)M 110% IIPIcIBLI@BF~, ~lsplsaially bn V ~ Q O P  s i  the 

faaf thore .e are now mrkigg an ameadmnC t o  Bli(b).N 

two wtthdra~ab, mira Bbsbr r ight  hnlwla, 411 thee, ogporod. 

JIIDm CWLWI[; W. U ~ r p s  naa praeclat. 



saw r arms-mtlon. Thal: fa at p a y  49 ob the gmen bee&, 

Bule SB(a), the  additioa &t the @ad: 

at ,  nbea appropriate, m y  be modsrrd 

for ss ol@iast avly party t o  %be ac%fon.* 

ThPl sasm fa bawr b a a  genarrally app~ooset, g t  saa 

spgrove4, aaaor6fagl t;o #rr f ~igh@aa B rp, bg 11 oZ %be 3.4 

draftrsma~rslhfp wbioh hab not ooourrced t o  mb, bu* ahiah I %b/trla 

my ba of r vscy atuW$aatlal ohr*aoter. Ve have a cmauaioa- 

tian from o m  psmoa -- I ma't $or the moareat gut asy ffagar 

nam of Al len  Bavfsl, vbo araya it  i s  a iood ramadmen% and hs 

i s  a11 Lap rbalr Be am t q % g  es do, exesgt he araga 

larybrs +re aat going 80 read t h i s  n<kneat a@ doing if. IB* 

ma4 &h%s lala ge merelg ns rnaaaing that any rind o i  a party 

defendant, or irrtervenos, oaa have s ry j u c l ~ e n t ,  Bb says 

ri3 Kx Thacrts t b f n p  can ba said. I thtplt a l l  



$ha* rlgkt7 T b  Beogatsiaw are pretty a t ~ ~ l l g  en It. f %kt& 

JurJm m8fnrs ruledl t o  ths, oontrarg, 

DoWBr What Bid yau s a ~ ,  jUde.2 dagtwd~%n~Si) 

poiat ham he 39 f hat you ~ouXd rencter Jud nt aga%aat tbs 

~loviag party. 

B k  E $  aAFldll~ t%l@ ~ ~ 3 6  W3 f i  @408M@P 

(PIE CXbRgr Yes. P k m  f a  the dersWioa o i  3 ~ 4 -  

Hedina lo tbr a ~ n t r ~ ~ p .  Warn taiartl smm? f dea't &am, 

SB* 

autboti* y. 

a%he;~ way, and i t  @@am $0 ltre f have sfemwhero else a ilafer 

J 

-);bat gut% i ~ g  l a  our lsagupgs 9ss have bel* to  reaolw the doubt 

rouu tm suiiioian*.' 



qoste. Dm@ snybedg 391431 for tbe gen2lsplan %mpr # U s  

3 mz-. 

mRmS: 2 % ~  i a  3-t a XLtfl ia way o f f ,  t h e  1s 1111. 

BXmXQt % t b % ~ k  i % t  the addi%boa %s in&aa@el %a 

aowr the @lure %bare a Jud nt ibl pf6g~9r PL-IR~~;  f he m a l l @  

g a ~ t y  aa8 oot trg~2ast rayone o~EMJ, why DO% we .the 1sngual;rs 

ba olrrfSg it i S  jmu can it alear fn Cke rule,  

MB. gcr %a the EU'SO, X 

aboulj3 tbtltlc you ooufB b v e  r R% $ 0 ~  $b%zd 

gartiers or aaybady larlrse bxlought in. X shauTd bavs tbougbt 

tbrl; ssoeaasl>Xly c l e r ~  eves tla&r tbsr original rule. Fhler 

gi ld@ the X i X p  on tkl: gotnt, wlrea. T&ra bea~qt any daub* 

1 

. the  o*Ms one dosrpa't ga~tfotpr%cs, be isaQS i n  tba IPot;lon an& 
.. 

1 



L t  i s n o t  *gaiasrt hSm. W ddaesn*t go t o  the o o u ~ t  howl) tb 

day th mot%ori i s  cirgwd.  48akiag tba %language Ettcrra2ly, 

mo%e;%on %QP @ rg judgment mlgbt be griant~d agaemtr him. 

: Lf might be atetrvod oa him, but war- 

MR. r You meas n third gaety7 

J! agros a l t h  you fbsF i e  a strained oolla%*uot;&on, 

here, $hat you providr fhtrt judgimaat, ~shmo appropriate, may 

lrsr mrtrde*(td for o* agstllr~t fb movtng party, *he g a ~ t p  *ho 

D z I ameb ror ou@0 t;o have *bttr, bu* 

coulcrn@f you go iurtbr i a  your e h & ~  bi p l s r s s e o l ~ g g P  'Ilou 

say in line 5,  *T*be jud a t  reought ehall be r*trdarsd iorth- 

aiah ii . . lit %a sham 9hrif the mwlw par%y Xa eaf&tbd 



(Q), haven*% you? 

D mBQIH: Aarsums t h s t  every p a ~ t y  t o  th aa%%oa 

is makfng a oouater-mot ion. 

SUa@B CLARK: Haw about geiapl We& aab crhsoging tho 

thlrd seatenoe. You oould slay t h M ,  WgInniag %n Xfas B, 

nt aougbt shall  bs rendersd f o ~ t h @ i t b  i f  tbe  plead- 

%agar, depos%%%onrr,w and so for%h, nslhaw that there &a ae 

gewlns &sum as $0 any ma$ctrlaJ. fa& and thaf @$*her party*, 

inatead a* w*ag partyn -- wehat eltharr party i s  d n t i t l e 8  fe 

a judgmclat ae a matter o i  la@." 

you are going t o  extea4 it bo thSrB parties, intervaaam, 

~ 1 1 8  third-party deXeWsl~te, awl ebtngs of %hat klad,  you %eu'Zd 

tlave say "any pt%reyN i w Z e ~ t l  ~i *eb2;Ws g a r t p .  

33 CMZkgr @ha% do you tbblrts a i  tbet  aru~lg;casffon? 

UR, PRYOR: Xnaviag out tbe last ssatencal 

wauXi]i i t  mad? 

SUaOE CURE: Ta Mne, 8 taka oug fbs *Thaw and start 

with  h aapital wjudgmn%qc" -- *dudglmeat sraugktw. 

: You oan take ouf Wnrouglbtw, 40% 

i f  the ple*Cfiag;rs, dopmltions, and admlsrlo~e oa g f l e ,  Copfher 

a l t b  the rfifdorvita, tf m y ,  ahow that there i s  no mrsutne Srrrw 



as t o  any mater%atal i s o t  and that aag party i r r  e ~ a i t l e d  to s 

haJ : I would grsiet Judgcl DriwrD@ ameadmnt 

or Beaa Bira fg rti %&endmeat, I t k f  nk that ba not ale clear Bre 

the aay f t trr nw. f t  ;is aomswhat: o-aupe and you aould need 

a note t o  explain it, I thlnk. I %oulB preier to cover il by 

XIsna P i r a ~ i g @ $  or Judge DrSverts isuggaleZioa in X i & @  IS. 

JWtB CLABK: Y(sp we vote on preier9noais9 

suglgec~t ion, Man PPra fg7 

$F CILLIDK: W ~ 6 t a B P 1  Lf that w8uoh judgmnt, qhra 

agpropriaf@, m y  tm rendered ag&imt t h e  moving partyn? 

DMB PIWXOr LOWS 9 and 10 +auld crover any o0l-m~ 

slturrtioa, moving gs~Cy  i s  anCitle4 f a  a gudgmat ea a 

matter o f  la%,* That rouU W ~aay pcirty. 

for your vaee~,  f $rat oa this langluagr o i  Man Pirar %@*a, 

m d  sreaoad, en the a L%ertla*%vat Jam laug;geetsd by Proke~or 

l i n e  6 aad qould Xeavar out th&s  last  asaWnoce. 

A l l  x f g b t  , Set urrr go baak t o  Wan P i m i g ~ a  eug@crartion, 

aroviag pasty," A l l  tho@@ lavortng that r a m  their r i g h t  bnrrds 

W .  WD(IE: What ~ o u l d  the judgmtle srpinat tks 



%he drrfewant 8 tks plaint i f  i has no om&, 

m* rnYQR3 B&@srTtpa~rw%, 

W. DOWE: llhe g la ln t i i f  movee for smwrp judgwnt 

that the deiendsat &PI fndabted $0 b b ,  and there is l  no issue 

JUDGE! CLARE: E i t k s r  one asa move uW%BP our irulse, 

an8 tb%sr *auld eay that the oppasiag party aatgbt have $be 

!a& st 't%ua, plalaetfY ~ ~ v e s  ior summary Q u d ~ e a e  

that *he defendant is hdrtWsd f o bfm, and thgm i s  no issue 

BlUN mBO&N: Qu %he wfildavits, and sa fortb, you 

had originally maole a motSon for srumPtsry judgmat on the grouad 

thab t b e  plrrintifZ d;lda@t have any aacser. 



JmaE BRXVER : Bupgoae the plaint  iff fabves iol: 

rslumreary judgwat, You may ham % situatioa rbore them ie  no 

irsr~ue a i  raartsrlal faot ,  but as a matter o f  3sm tb dsiendant: 

m y  bst cantitlad l o  judgmeof on tbs record raeksr than tha 

p b t n t i f f .  In that sktustton tbs  tux@ qayld pew%$ the oourt 

t o  srwtel~ a reummtrry judgment f a  $alervor o i  tba defsndaat. 

me E: Buppose t;bsrr, nas anofhar %@eus no% nade 

OID f he aif tdavite,  that as a matter of i a ~ t  aag crmo-ttlairrr 

ag.aSmt tbw p ls ia t l f i  was barred by the statu$e of  ZSra&tatioag. 

DM8 : This ller %b@a agprop+iatew . 
mQmBBOB WRZQm: Sudgs W%var, i n  one o i  o w  trial 

aaurter in ituneeo*r @a, had Jwt tko si$untioa you desozibe. 

A pagean b~awbt  an trotion oa a deb* and altrched al igdavlts  

abmlng bcm &i taroee, M a 3 2  tba0. I* appeared oa tRb. face oP 

the p laSgf t i i *o  aff idavi t@ that th2s  debt was iaeurrsd a@ a 

t o  be mt up oonfrsry t o  tho laws o i  lU$naweoCa. 80 *he judge 

gran$ed smm~y jud at  gar tbo Baienrlant oa the gfmuncM 

that  the ao~nplaJtnt raat Ba~rcrd by illegal&%y. Tbrm n u  ns 
I 

iearuo od Wet ,  kue as a W % s r  0% I s w  la@ Pound judfgmaf gur tho 

dei#ad~a% and nat tkte p3ALnBifi. 

MR. El: 'Rbt ;La tbe  rssul2 one gets by puttiag 

t l l m e f i  under @@(a). &It P t  maare ta  the* be i s  saved ires 

t i l i n g  cr separate motion, E& Qarr get tbr maultai oa t h e  o t k e ~  

,gal3m *a a ~ t  lea,  Pt ou%@ a& OW ~ t a f  %on, 



E: You have a l l  the  matSe~  before you, 

a l l  tbs  aifidsrvits. You don't haw t o  g~ totbraugh tbsn the 

more or lass fomsXtty of beckiag i t  out i r t  the Vm~d@ o i  a 

m8; a0px * 

BERo b : Wornally I m u l d  think the opgosstlg 

party rouJd i f  Its s aouatcrr-m$ion, 

E: You me, f k h baa been grolrid@4 

~gsaLiScally f n  fba Hew York rtrrfu%s and %a the  Whsraollarln 

ertatuta, among oebsrs, 

fi30R E: f am Ln favor o l  D Q ~ D  B i r e l g P e  

srug.ges%iorr, but I thSak we need a aoll'd i a  l i e u  of! that  aorS 

locut or y $a obaraoter ," goSag baak to f hc grdaadtng arsruteaas . 
DE&291 PX116lfO: Tbmrt i r e  rbgbt;. 

: 3 fbtnR yau ougbf; Co say nSummary 

raay w ~srrbsred ag&kWt ths movfng ~ c n o  x W ~ X X  aaXI an -- 
: BcrlCora wa vats, don% you think 008 oughs 

t o  iw alaar n b t  %ha altsraetiwr 5617 ds f undemtaad L t ,  tbrr 

slj;rraa2tve PIB the one you arqpsrled, e&rfkiug the ward NTben 

i n  l ine  8 cmd %he word *srou&P l a  line 8 ,  and tbs toogde wth. 

movllnfl -%a lSae 9, and fnsevtiag t h e  %otd nsnyn. 



K: That i s  right. 

JUDm DRNm: %!hem &a quuite e olrrngp in pkrsesoXogy. 

bar aot; aorreot f n  arssuariag that Mnn Pirstg@s sua;$eet@d 
# 

smadmnt would grovlctc, thatr emmbry judgmnt my be rendered 

for Cb@ moving party or &galare% ftrs matr%ng gagey? Under tbrr 

&lfern*live i t  oould be rendered $or os agafmt any gaity, 

third-party de%endane orp a deriaadant abo bnda*e move8 ar 

aagbdy  btlse in the aotSoa. That i s  tha alteraatkvr, i a  aub* 

rstanoe, %@a@% I f ?  

jmm C U R K t  Yeas* 
I 

!&Be DODGIh M is jwt aa f l  no prooeedtag had 

lagen bad an$ b bad ao nlaejteo tkaP &a vsc~ t o  b Involved in 
I 

jUOaE CLhRlCt A l l  those i r r ,  favor o i  ribs% we bavs 

labeled Dean PlrsigPsr mroZioa plearas ratas i be i r  right bands, 

11IR. XLOMI1E: ThW fra P&r@fg'a moCion7 
-. r -, - 

JWGB CURPI Yes. B ix .  A l l  tbose fn  favor 0g3 



i d  Une 85, bB1 ohangad by otriking out: bs i fat,  5 tb woda nlPhrn 

and neottgbtn, and by insertiag in Xine B %a glwo oP nthre 

be ~oaderrrd iasfhft l i th $9 the pleadSrt@,w and lab forth ,  warha@ 

tltat tttQma i s  no gcsauine %sew, as t o  nrry mtaterlrrl f w t  and 

urt as a matter o i  X~tn ."  

D o e s  anybody ran* to mad%Xg hisr or h s ~  or 3ks v@teP 

X i  not, g take i t  that t h e  vo%o ~Csndlst by a ~umfastiiaE 

mjorgty far *he abange Sn thr  t tn lL~ l i##d csreataao@ at the aad. 

E though* %here wsrr reme here @hiah ~sis.8 reataonsl arhfok 

pcerbps ttae Cmmlttecs mSgh@ l&ke to b a r  wrry bxt2eily. 

Ir. john Dorsrqy of! linnslapolfs, perhaps C y p i ~ a l  o i  

w;aIn bcl adap%ed, thaZ SC r i l l  overcame ?he un8ars%aadabl* 

that i Z  %ill aurU%tl Zhca numWr a i  iQIxpdnrskw, uarelms frisXr 



aad Hill oppose t b ~  amraaclwnt. ?hey sky: . 

"'Pko oomm&ttoe uaanimbuclly voted t o  oppose t h e  

nC are largely aaetod sgiore on the:part of 

bardarhfp os ~1aunse3 ~ b i a b  i s  a& rarraafed by Che urtl%asa- 

wsa a$! %he procedurs . lExgar$aacle has ohow P f hat pame 

sttormy@ u a  tbe Wigs Oor su%ram+p judglaoat ae 6 means 

ior dblsaoverkaing -t;he9r rrdwbms~y'ma evkd-deaaej an4 tlrfo 

i s  rarely gsaate& b ~ s o d  on bny @tatic~t i~arP r~ have granted t i 0  

i XasZlg B%aposirng or oerars trr aoy smll Bla%%io* t a  the Iaet 

aW$rsurd. Xrrretarad af l ibsralll~iap Che tktag, you are a~rrowinpl 



mOFmalOE WBfQm: I. doubt, Judge h?iver, i f  t h e  

grnsras CSBy oonmSttso had any etatiatiosr Wiore it. Vhsre i s  

a stst irrt ioaX latudy *wbioh aas sad@ a ooug3trr a$ yeare ago Xty 
1 

eke 1Cintnerso%a Ltrs Reviav. They exasliwd every motioa Zar sum- 

n t  %hPeb bad mdtp dtPn %be Nfnnesot8 d S ~ t x i ~ %  

i f  -X hove soy ndte here oa thr i L ~ 6 i ~  w b h h  *bey made. 

-m. DWOIP-: Sbaf do .you rsray t o  the  sruggari2ioa %bat 

t h e  .word "BLII$** b0 ~ u b s t d t l t t ~ d  i o r  the -word %hall#,? 

g: BnntrtMlp ahould be don@ along that lies. 

I **Pit &o take '*hat up , jwt: as BOOM ae -we gat +a it,, r &%her 

'*Wit os ~orastbing ewe . 
PRfSm88QR'WRfoHT: Tbe study by Y b  H3anesota peopb 

ebenred 'that - f a  848 case@ -ablwk they studied, there had bean Sf3 

anottoasr for euelmr*y judegaea% mrde, and that  these had been 

q ~ a n t r d  2rl 11. or the  89 oaracls. 

ZI A small perasdtapls, -80 per @@a%. 

-: ft i. roaftk~while, Zhougb-. You get: 

@h$oh have no writ a t  a l l ,  sad $bay run up .your ebstintiare. 

buf lt trr wry dlliiiau'lt,. 8% ip ,  d i i i i o u l t  t o  dfe%&nguirah i t  



- t h e  elrrlre, psrtloular8y ~lotZoas t b s t  am Bsoied. They donot 

make sna rraogd of them a great deal oP the fimr. Them Xa no 

appeal there. 
I 

I tbLn% f t  i s  f e l r  t o  say that  lt i s  not statisrf Laally 

o lapse t~atter, . tt- kafen9t; b 6 0 ~  eve11 t n  .New Yorls. f t  started 

out Wing -$rrlaly iar@ but the -Rev POP& JllOfaSa 1 CaunaS% 

&2gu&a do aof ruo i s t o  b;t@ aumMzrr. X t  varioa quite a l i t t l e  

Y U P ~  had mugh mslre tbaa o%hers, Omd i t  i a r  lilrlrZy t o  vayy, a i  

~oume, ,  arrd f a  tbknk vary obvieMZg L t  p s i l &  vary aaaordILng t o  

gliraleadi~g &a your stat terf &as i s  that I have iouad s good many 

plaoe a i  cr ion ior diaaaiscral. -Very ol teo f geC a 'lrlaeton 

Par swglll~y JUd&mn$ ddlmlrf ed t o  t b s  ampla rat niti kaut aay 

r iJiQev&t# or ruppor%irtg ninfrrirtl; rhen srraxly i t  rrhould be 

@ m&%:toa' f o  BisplWe. %ha%, aP aourrrsr, i n  any efaCi8t.ical sfudy 

' aould oouat as n arottoa i o s  stltmary jud 

- 3 

- ~ o F 4  % haXl"" 'in %tad 36. TtDdiro bar b a e ~  R good deal o f  quertiaa 



harshly tbsn wo rrxpsoted. Ia aray event, %e oughf trr ma&& a 

s h a ~ g e .  

me : WBllXe we aar rcowidlderfrrg that, Mr. 

Rspo~tss,  X vrant to Bireot fh9 attsat torr a$ the  Comm%*,tter t o  

rbrrf tb Depa~nrent oe jwsttae has suggtpeted. They talk about 

tbst po ia t ,  the w a  o i  the  rord woball*, and t b n  Obby go on to 

pay they  donet Xiha the pule for Zbar rauona they give. Then 

hat ~ 8 P i b l i ~ g  Biaaweioo, *hat 

they aauld be lsaas happge~~x ii are adopted the suprgretllons fbey 

JUDOE CUWIRH: Pea, t h p C  &re gulte a l l  ~ i g h t  r l t b  rae. 

f ehouX4 thin& that rouZB bb, ~ L a ~ S l y i a g .  Mr. liemaw, I take tt, 

i s  ~rugg~st iag sonrethfagt mre. 

me 1Q: I am really not suggeatfagl it,  Mr. 

Ragorter, ~ l a r  awb as I am aahlag thaf we eaop t o  aoarider the 

oommat o f  t h e  ~ lr~arts&at  aX JueCkae. I am Juet rrrsdiag ft, 

court@ Mve applied aubeeatiaa (f) anyway. In any rvelrt it 

seem %c me after it t~ Chere re ;are not tlrkiag map (g). 

tJubacrotioa (X) &@I f b r a .  Id! it i e  tbaugbf better t o  tPake it  

$%ear, I don't objmt t o  puftiag i t  &a. 



Lt: W h a t  rule am you Calkgag ab~tr t t  

JUDBE CURE: T t  i~, Sf)(@), t h e  gtapwol r e  hove oa 

I / 

IlR. mXaz The Wpcnrtolenf of Jwtiost augge~rte tbe 

aubotituttoa oP tko ~ o r d  "myn for "?hallw %a Zi t re  SB, 

Bat. TO t T b y  swgset tna aa~rr, f o  haadla that, %so - 

say might lils to  dubrstitutr "asp" Sor'"~halli*, ever, they 

go ant 

ever, there  &a ~acomiderrbls merit %a tbe nrrtoda- 

Cory Pem, part iaulrr'ltfr where the  alggosing[ par% y @&me 

no graundls o i  lrubatrnob i a  oppt#rtlttaa t o  the motion. 

"Xi it w u r  iardrr alelrr that Sulo 8B(X) nouZQ apply, 

we would have ao oqlrrotion t o  %be progeaal. That @sotion 

mrdrrM -- nad tbett they roprLat it. 



BsgosLttons f o  bs taken o~ disoovsry t o  be had or m y  

mke suob other order ae P@ ducat." 

I mg.catdlf ~ h o u l d  Z;hlnk, S i r s t ,  tha t  of oourse that 

applles. 00s axe not taking that  away, I should thtnk that i t  

would apply w itbout protertaf ion that  %Ilt d id  apply. I i  L t  i re  

thoughn . . dasSrabler t o  add raomarthgopi raom, I doaat objsat. 

Tbisd r b t  they rsay as their alternative when they 

spa11 tf out : 

a* 9,s mde and 

srugported arar provided i n  thfa, ru%ls, an ndverere party 

map not rest upaa the mece a1Zagat ions or Bsaialo af h i e  

pleading, but m u e t  anslwsr crkther i a  deWL1 a@ repeoiSia 

MI that o i  tha msovtag pagsrrr, ~ i e t t i g  iorth ths materjiaX 

Pact@ ar he blievecil and Sateads t o  prove them t o  W, or 

*s poovSds4 %a subdiviaaSoa (t) of t h i s  Rutr . T i  be does 

aot ao nnmer under oa%h, rsumraslrg judgmedt ah&%% IM 

a l l t e~ed  ag8iast: him," 

HZ%* QE: Rule 68 takes oars 0% .the fellon wbo 

oannot rrisJs ar? imsruo o f  iaat by rrif idsv l t  boaaues a$ tbe  

bosrt i r i t y  o i  ths r f toe~srs ' l  

JUDm CWBK: 8uWeet ion ($1 daclo that,  yes . 
YII1. D W X :  BuC there i r s  every reaaoa t o  bellsw ha 

aaa brlw tba fatrtls out upon erramiantiorr at the  ZrSaX. 

k)ROPmlOR WD: I am 4a iavor of Y ~ U F  prupwI)I, 

Judge, bul: X Okink i t  m y  go a Z I t t l s  too Oar. You oag t h e  



ptrrfg ~aust saewev in detai l  as epeaiffo as that; of the movllng 

papers, ~ s t t i n g  iareb the material frrotci a@ hs bslirvcar s\nd 

%nt@nds; t o  prove them to Wen ZX be B ~ ~ O O D B  t h a t  there i s  a 
I 

gsnuine t r t ~ b l e  isisue a9i t o  one ~aterlol irqt , ir ebould th ink  

havttlg t o  ga ahead and rat out bier irnf &re aaes by aPii6avitgl or 

depmlt tarn, rand so on. 

me 
- 

sylgoetioa 8.n Mr. W*%gh%*s l~emrsMfm on pag@ II2. BB mawe 

sewral laug(gatatlons fhsra rhiok aright oeet your argranoaf . 
PXRSlOt That f%mt euggestioa a p p a l s  t o  me, 

mould p ~ ~ b a b l y  80~0mpliIlb the sad we bavo i n  view. f fbiak 

the lliret cauggestioa rould oowrr it. 

ifUWtE CLARE: X a e ~ t a h t y  wou2d 'agree a l t b  Drolleasor 

!Moors. That- b, I do not belisve re seed t o  make hkm art 

say @~aething lLke f h l s l  A i t i s r  the rord~l nmovLng papem," no go 

on u be$(l, wmust snewsr i n  defa i l  thrr moving papers* -- that 



%)la*, Proisasrsor Boore? What da you tbtak of f bat? 

PBQ%ePm80R E: L thtaa tbt: qould lm &good, eubjsot 

t o  tb$s paarr&bility: You migh t  have, altihowh not very oftea, 

8 rather detai led pkaading whiab i s  veriflscl, aacl t o  t k a  rxtslnt 

that it; set. i ~ r t h  %be Pnrote on tbe  &awslcsdge o f  the ~iriaa45, i t  

s w l d  be jut apr gaod as an afifdavlt ,  I think that $s ao ram, 

%kt prhapar ae oouXrl dirsrsgarct %*. 

m. I thflrk i C  would M. Ulrutar Ih@ Br&Pt,  

all n peraon nouPd have f a  ds i s  .ri$s an af i idavif rind say -- 
Kt 10o nkIoB r~uatpee.tfon are you reiorglxrg, 

Dlr. I s ~ a a P  There ape three swpcaetiam on that gage. To which 

Nt The iLmt a&@, z e a d L ~  t;hse ra subsf i t u t a  

$OF lines 3s eo 36 8bs ioXlminggr 

m1132e@t iaao in pblard tam, n $thou$ *om, rrhr Ll not 

bo deemad P;o oreate a gg@auiols icrlrue o i  a aratorial 

fat ip  made, arp i t  aary bB made, oo the aomgllriat saB 

aaewer, rharra age yau nith flris statanent thnt sllogatXoaa ' 

in pleadia* ars not c~uf $%@&ant ta claasti%ute a mdarirl issue 



m. RBl I A l l  %birr icir that: he eaaaot rs lg  on 

nL[lsr@tiolus for the gbadiws arr the qbJ1Pd C i ~ a a i t  h m  sragd. Eb 

DEtIVEB: W h a t  i X  yau barn aothiag twlsra but the 

pl*sdl~ppi aZgam. That ia praatieally nhst as am rsgim here 

, a little bit  rrrre exp&itritly. 

tbttlk you oar tt nZZ i n  that iirst: 

suggerftos a i  1s. W~ightQa. I thin% you say evergfhiag; yau 

, 0 Yes 

: X sm a XLat'lo ao%r&eled ebm* the point 

dudge Drfveva~ mlrsa. 

DB1IVma Allegations La p l s a d i s r  do  se t  up 

pr&trtisallg aaount t o  tbs oTd demurmr, it is apaoiiicrrl%y 

IwtZd UIZ~  tbe aassrr that $% aan be ma& ntthout any aaii&dldavim a t  

hoXd -& I hsve read rwh erne% poo@st;ly -.- fbae tnbsse a ~o t ; loo  



far @ ry jud@@at fa mde on the pleadlnm alone, then 

srupgbcre the  eieisedclrrt movoo for s r y  judgmpint on the, plead- 

iagai alorxe, the ooulrt lnwt then %ake awry a l l ep t fon  %a the  

c-ogtglalat r a  trw and indulge every rewoawbls Zaierrrnop, lia 

f a v ~ r  of  Cba, p l s f n t i f  f i a  Beaiding %bat motion. 

gmal bemP Raulda" %that a t i l T  work out tha same aag, Judge? 

X i  the dsiaadarnt puta Sa aa anewer and *hen be puts Ln a motion 

ry judgrpsrrt, you wouldn" take fhs allrsg;ationar o i  tbe 

anorsr oe olpceatfn$; any aaaterial ieauerrr. Lt. would ce%mply Bs 

arbst I think you always 40 $or rr dud n* ~3.43,~. Yea %auld e~%i%;e 

a@ *rue all the al legations of tbe aomplaint, srupp2elacrated 

.rrbtb %be s l l s ~ t i o a s  of tbcr oomplaint, and @so tf Cben, ale a 

mrttss of  lew, the deiandaat f* eatitXed t o  j u d ~ e n t .  You 

thst tharcl i r a  no israw, oP fact, you would aeamd 

the $not@ asrs as t b s  plrriatrfi statae, but t h e  defendant 

moul& be aaying, "I an e n t i t l e d  t o  judgraent Just tbr ~ a m a . ~  

RE: Ysr . But i f  you turned it around 

and tbs awqrr was %a m d  th plaPnt i i f  moved for is rY 

judgmaf $uet on the pleadtngp+, he aould not asatitled t o  it 

$2 the dePendaa% &ad pleaded one good dafaaare. 

3 : P Q ~  r n ~  part, X ratbsr think tbe asy ns . 

ware proloeadfag %a8 a tSi; t ls  more ~oropX.@%cs and s l i tt le  more 



m. m'%P6R! I poouXd b8 ilp iavor o i  tho Xangusge that 

ws have propwed here i n  tbe prfated booklef, li you chsage 

*sbR%TH to *map l a  tbe last %%a@. 

BIIQQFBSSOB E: Ult'. Pryor, do you think the party 

opposing hiu ry judgawant *auld bow t o  raet ior tR  a l l  material 

irrstcl tbaO he believsa and Bnteeds t o  ptovea 

HR, ='fPaB: 3e tb9ak Be sheu918 see gaz~tb ax% mS;k?rgia*h 

goats rbiak are rerrpoaslm t o  t h e  %sots pUmdsd bp the p le iat i i i .  

mQlbramdQP%ib r bluppoae, though, fhst t b ~ a  are 

t%o or throe iaewa ilr the  aaee and the p a ~ t y  mvtng fort r 

judgnenf hos t o  shew tbaf thsre i r e  aa trtsblc issue of %at a t  

a l l .  f i  the pareg a p g ~ d w  A t  oaa shew t h a t  on on* matariaX 

go t o  tbe eour* -- 
MR. 3rRWB! I d o ~ %  thgalt hr ~lhuu1d. f d%da*t SO 

DRrVER: f bavea" tunilertaksa t o  'RIOT& aut any 

apeo%i&e Paaguags, but this% tbtrr ooufd bpi alge~ded t e  aewrd 

ProLe~sor Youzw~sr petat, arhiqb X tblak: irs n goact one, bjr ilklop'ly 

slaying: that t h e  %dverear party my aof reat upon f he rtrers 

atleglrtiolur or daafnT@ o i  b i s  pleading, bul: mu@t ~ ~ a r e r  La 

data%% as srgeoiiia ser tMt o i  t h e  ~laviag pagesrar, rhmgag *bat 

ttmrar &PI flew ~BP #B#&ferfaf i a e t *  

k: f ruggsslt t b i s .  Tbili 58 taki* tbs 

qwggeefPan o f  Cbe Daprrtmsat 05 JurrtW~ca, rk5eb g i l d s  tbs t t l y  



but I daxr't; abjeat t o  tbat,  and are @tart wieh the arogd "butw 

haare baame elhe Q % ~ P  1s C P W ~ F I ~ :  Q.tl% must tms~esb~ eitpae~ 

i n  d e t a l l  as ~repeotiio 8s $bat of tk lgoving pepore, araftiw 

iarth tba aur$erial faotar wbiah he ~ o t u a l l y  aW in good fa i th  

aoatrovertu, or ala p~ovided  i n  aubdiv&sicsioa (2) o i  t h i s  ~ u l e .  

eventH -- f go bask t o  t h e  nahallw -- wehalf, be etltlnrrd againat 

bsta." 

It: f think ;if does. I oertailrty tar);end*d 

it Co met it. Ooait goo €hS& 3% dwe7 

Wl, MW: Xs tbie you prsearm t h e  very Xaaguagrr 

i a  i ta%Xa~ in 38 and 34, nisatt%ag forth the s r e t e ~ i a l  

iaotlr*, an8 Proirsaor Uoom rags iw ~ h o u l d  not: bavt, t o  sat 

iol~$B alZ bgs materlnl faatra;l, 

1[: Be has t o  umdar (4). #& has t;o set 

forth t h o l e  thaC he howst ly im%rrada t o  aoaeravert . That isr 

rbat I provfda bere. I %afsoldsd tkat t o  msst Y*. M~ove*@ 

p o i n t ,  nMI ilt seem t o  818 it does, "18llft 3~ilf  S u ~ t b  tbd mtorl(~1 

irofs ahirrb he aotuallp and in good fr\Afk caatrpvarfm. 

l!#R. PBPDR: W X 1 1  you read that aver sgatrt, pXaassr7 

DBIVm: Xi@ i t  %a %bar Department a i  Justioci 

ao~m8 nt 7 

me L 



tion7 4% the  foot of page gl, I am sugmetfag ahologing: thsir 

suggeertiotr just t h i s  ntucb. Bhem i t  says Hsrsffiag i w t h  tha 

to be,* 

f rou3d ohaafSe tkat t a  road *eett$ng ios th  thrs B*S;eri&rrl trots 

ooh%aB bit aaCualFy and %a gaod isieh ooatrovertrsw. 

rord HltaargeP tbere as e b o u ~ b  ae warm ooatlomplatiag aa rrmaad- 

men* tc b U  ra@wr, aaapa to. Bholalda3t hs 155e aff ibavl ta  

: Wrgsad. baytbgag t o  avoid tbr rrugp;ae- 

t iaa  that i t  Xlr an nmndmat o i  t h e  gl~sd&rap;. 

coatrovs&s, but rart forth the  i&ota ahfeh coatrevart t h e  i ae ts  

lpbadsd by tb oppasind@! party. 

fa%* HIP: That Xe rfpht.  tIow roulQ 'it do t o  j w t  

s t o p  ilr 13ne 8% * i f b  tho ~srdl "pleading*, rrnrl it qould read: 



prcv&dided %a ttttsl rule, aa advtl~se ga&y may not reet upon C b  

mere allrsgatioae or dernia2~ of h5s~ 

wt;egf@lt fa@%@ a@ On@ WJ%@ves Gben f a  W , Fkat woon1d rraraarar 

fhar arrrtsr%al taafsr $a the aontrovesay, in *he sotion. You owld 

nu% pPck out juet one and say "Tbiar i s  not a iaaf on Laaarroa 

point beper that P am mlytag snen 

XIRIVlleR: Yea. TRBI Sa tbe point.  I %kiln& 

Ug;urge aauld bs qorked ouf ae Zamg spr ws lhrave c l e a ~ l y  i n  

alb5*d w&ax..t; ~PICBM* 

YRi =Urn: Pr~teaeor Noz@C), do  you think ln~l  last  

aauggggrst&on rouPd ratlet your po i~ l ;?  

m, : Jmf a%op rf tlz the word *pleadia@ %a 

l i n e  91 am& om&$ Ohs met o% tho smeadm~f. That krrocM out 

t h e  Third Cirauit. Thae fra psetty new f o  what PPU&~SQZ 

tifghl: sqggeratsd. 



Driver$@ goiat, sbdah f tb&& i@ guf tcr dwo~t;aat .  

lime RH: r weald ~bi~lhr f-t $16, x ~it8suad U L ~  $0 

hear t b s  poiat rtaeed again @%Oh that laaguae i a  vfsol. 

JUDW CULWEI: then there are no aiiZdavits o i  any 

kind,  you aan a t  $33. go eboad an4 deaidr on emmp y judgaeat, 

W ,  mYOB: f ms%e aaofbcrr sugmastion, that you end 

it after t h e   OF^   pap^#^. 

CCAIK: Xbrt  llsl t b t ,  Ma?. Pryo~O 

W ,  mM6Ro That you end the  eervta~ae aXter the  ward 

Mpaperm, *bu% m u s t  answer &Q data%% nl apaakglfia ars that  of 

the aaoviog p a p s r ~ . ~  

PB@OR t X juaf Cbxm out Cbie euggselton. 

dlo pZgbZ on, Wsstt&ug Podh euah material iaota wsl abm rr 

IrPaue Lcrr tr ial ,  ar i a o t r  wbiob bring 12 fata (f).* X do aot 

have tba lllttdr p ~ r t  dcltemfned ye*. 

E: You really tmanf f o  w t  mag i ~ u a  

nka% ha bellrevesr, though. T t  doeoa% m~ttsr whether ks ba%fooec 

*be iaoes etared ar me. tf they r n  not %ma, %hat liibouXd no* 

be enough. 

t % ola~*&et@Q *S;aIb%, 

r "rn he bs21ev~)s tkm * s  be nhfob noutd 



sbo% tbat  there i@ sa &@@us of for t*.islw; "bel%8~@8 t k e m  

t o  bs BllB latsMtes to prown. You ctould go on tbat  wray tf you 

that s @ t a b l i ~ h  a geouSaa, fseute oX: tsiab3e 2fsot ." 

m. m: Wader 19(@), i f  s ial2oro want. t o  he aaa 

move for judgm~t  oa the glmadiwsl .  TbW t~ouM not tmrlr* S f  

war groat h5m. 

: I%B my move for judgmapsnt on the 

pXerdiai&s, b\lC be m y  alsa move Qdap eumary jua-~nt .  

ar~amdnten-b. Zt vmuld havet t o  be dealt ~ I t b  as B motton $or 

judgmat o~ tha pleadllnga. 

83)B DRIVm: X Bnve no objeatXoa eo that, ahat 

hs oaaaot rely upon tbar pleadingrsr . Buf @bat you are sayiag 

bare lisl tkaZ the plaadfagrr axone amr not eufLfcbnt t a  sat up 

&B &OW oZ ma%erial faat, rbioh ixr clearly uowound, 

MR. 

JV Kr Thsg doaW Bo it  and it ke v w y  oea- 



X t  m @ f B  se@8t$ &as we arm awer t'&s*, %bere 

are variour formulae of  Xalsn(tue(ga whicb aould be wed. 'but awt 

$& a genuine ilrraue and that the moviag party i s  aot errtitled Co 

00 aoume , f he Reporter oaa b~e~e*r it up, 

JUDOisl CUUlKt Thiar gwcr back ta the  *bufw, bglaaing 

i n  1111. 31 sXth ths "butN -- %ut auat +bepoad,rstting forth 

in  detaiz ewb iao);bi aar lark- *Rat t h e m  i e  a gctaulao Peaucl 

and that th. movilrg g r ~ f y  i r r  not e n t i t l e d  t o  judgmlat a 

CURB;: A l l  righe. 

rtl, PRYOR: Do JTBU as.8 %ha na@tting; iorPhw* La %hers7 

"mwt respond in dsta&lw. feu@$ that it? 

!at* 

f44@%@, *folat@ suiiiaSent t o  ahtm t h a t  the mvopzer ts not o&lCXed 

tro emmarg 3uBpsnt f boa*% thin& you wed t o  %bra@ in tbaro 

agpin that these &a tr mterial XI)OU~, 8s pm b i w  tlt YUUF 

laog#$uage. You arould ateit that gar*. 



iasue o i  mat%rial faoC and that  the moving p a ~ t y  fe aot e n t i t l e d  

a t  me a Bdatter oP l @ w .  X i  he shows the ikrst, hs 

DBIIVER: f i  %here i c l  a ma(;erial faaus, there 

i s  no raummsry $utlmea$. That %B a l l  a party has t o  sbm t o  

skming i n  detril that .there W a pnuinc,  ireuaw4 

m, : %by do yau inorudc fba rorde *%a dseailw3 

Ho hlue t o  srhm t h e ~ b  &a & m%erSal issue of  %oaf. ffs dwlarrot 

have t o  go h t o  very ~ u c h  detail  abase %b. 

CWBgt Ska1; ooaesl Baa& t o  wbnt generaltttwr 

would do, Thier Lorves a* mwt rcsspolrd l a  d.tail sir 

~ p b c l i i l c  as fbs t  o i  tho gloving gaprra,n and I tbiak %i you 

t o  put i t r  soapethgnlg nbgab ab101~6 ~ Q ' O U  ilmd t o  have sormothim 

mQgmi$&JrR : mevc out; *aZf SBsv;Lts*. If be bar 



d CURE: A13 right. %ut awt gcrpoad set* tag 

for trial.* Rag is that? 

a* : We doas% rdguire him' Ln tbs itirart in- 

staaae to file acuntar-arii%dldavttis of cepsoli%a Laaats. We slraply 

mlPa* Bs *beme 

th. nlildav%% ;t:have f a  a~m~plp r i t h  BuPe tZCl(@)9 

fLR. W ~ Z Z  wagiidevit ebowgagt there i s  a gtcaauias 

%sew oa fa@*." 

C U R I S  thy not? X am not sure that i at your 

eiOB mXQHT: WwTd the & t i i d W L t  wB&b its 

mgakerr here have t o  be *mad@ on perrronal iramledgr, rartClng 

ia&b suak $!sets as %ou'lb br adarlanrriB%a l r ~ a  evidclnas, and 

t o  the gyrttare s%a%ad QbeminwF 

fir B gerruiae Xeew Por trial." 



L e m s n ~ * s  augg[lqsstion ta omlf a l l  a f t m  nplrsadtagn $a 11ne 91, 

and thsa tascsrt; after the aord HplaadttlgH tbs aords **ualesa 

the mt ion prseea%at only a QuaartLon o i  law Bouldnof; thnt  Ba 

It a137 %bat rculd protcsol: your poiat,  raulct it aof , Judgs 

BaL : 0si-t a l l  o i  tlte ,splso&pont aft@* the 

iaersrti adtsr t h e  plord " p ~ @ ~ f i % € % e  t k e  ' ~ la rb~  wunSasa tbe awt ioa 

promeats on ly  a qwrrrtiloa o i  len." That noufd a w e  your 

demurro~ et$ua%ioa, and f sbould tbtak that aould lraoo~spliPh 

a l  %hat tsa ~ a a t ,  and gsQ sway $ram a l l  this bdseuear&ocl o i  

f ~ o t s  \ ~ b f a b  t 8  o~uratag trwble. 

t a  a goad many o i  tkaae f h i a v  f bat am artxed puecltione oi  lnpl 

&nB g#at, and you wouW b ~ v e  the party aakiag that defefat&s@- 

i s  fa. X st;Zl'% 4bgnk tb $om i a  r b i ~ k  rs am brwr %% really 

pmferrbls, Waausc it aorko out tl*l pseaerra, rao t o  sgork. 

lgae Dt?iMg: You naat *hew, f o  respan& by i L l i n g  tbr  

 ad og p ~ ~ i  %e z~.quirsd a13 t h ~ u g h  fbo ouls, that go, 

afildavt%ttip on ger~roaal hnoarledgl, or uHsr srubsrcrttoa U).  

8 Pss, tbat i s  it. 



very badly. tPs need somtbing) wbtcb rays iln @a mny rords 

2 I donat tbiak ~ R Q  ehouw lose ~l%ghf 

o f  rbaf ae sps tryiag t a  aarsomplieh, and tkat  i n  ilr, P e ~ r o r * ~  

otatewnt, w h a t  %s are trytng f o Bo. 

oP the sme&prrint a# propme4 ritlb a eug$iaient ohwe t o  mest 

P r o i s s ~ o ~  Moore% ~ o b J e o f L ~ ~ ~  That ahoulcl net b* t;oo d i i f % o u l t  

for ~omsbady rho sit;@ baqa and cslnly goele sbaut tkr) t a lk  o i  

me 

fsxao* S f ?  

E: 1 tbiaa the  judge j a e  about k*d fit. 

IDRIVER: Yea, X thought be jwk about had i4k 

'~~orked out ~ l f  o w  stage t b w r .  

S IC: f r i l l  aruaret L f  again. T t  irrrrplla t o  

me t h a t  thfa would do it. 30 ltaoe 91 and 88, "muart rssgand 

sett;ing Solrtrb speaIOia Paatrs abonlag %bat there i s  rr genuine 

iasae ~ G F  f a ? f & & X I H  

mIRQA#1 I'hauat io  r$$;ht. 

BR1Vm: f tbtnk that f@ a l l  rSgtbt. 

N: X mow& we adapt tkat. 



perbsv the aompfex case shere the ocrur% arrt;yls, * f  &on*% aanf 

at .  I rorab t o  t ry  it.* 

Rat Le ous o i  the goiatrrr made by f b e  

Dspnrtmeat o i  Jwf &a@. 

bas aue[grr%rd them *s.kall beJ ~atargb agar% aat h i s  L f  appro- 

p ~ k a t r s , ~  X t b l k ~  that  &@ gsrhaga a l i t t le  b t t er .  ft: amas 

t o  t h e  @am& th ing .  

: Thaf Lcl a l l  rtght. 

satered agaLnat barn ii ~ p p r o p ~ L ~ t s . ~  

%Lon, f udsmteod i Z  was Co iolloa *s 

tb* qe have ahangad Zba ~uXa ,  wbrs do you rant %tP 

lm. N: " g i  appropriate*, X aqggae0od, ratber 

tlraa fbs rod 



on tkot . &m mny %auld greier the i f  appraprlatew9 

DEAN WMAR: f tbtak t b t  4s preferablee X thLnk 

you are sltgbt. Z think that  $a better. 

prirtctn oouxree? flaisre your rtgRt banda. 8 %  8cn msag. oould 

pneier tho nlllay*7 Tbree. I guess aa bave the  "ii  approgr5ate." 

lm latte go baa% t o  2ho nbalsl thing. Xe i f  DM 

rcsc@gtabX@?  YO^ have, tbereiors, t h e  atnaadlactre a* ou ~ a g a  SO, 

but fa plnacr oS 'Eke w~rdle Wgiauing *butn and t o  the  crud ai tba 

srnt;ewa, %%oms 5 1  %o 84, iruWtifuta "bu% rnuart ~crapond ratrtiag 

iort;b sgaaiido frota 8 l h - i ~  that t brza i s  a gmuSns irsnue for 

fe that aoioeptablrrl A l l  tbse dn iovor riatnre  that^ 

right haads. We *m voting on the %bole amraidmen* am. 

hm. II) : You ougbl: t o  mato i t  plein that tbsp asra 

saorn stratsnsenfr os provided for sLf through the rule .  

P 

t i o n  or by aiOidavits nesting tbr, %*st o i  +he i lmt die~eenae 

o i  Rule b6(r), or rhetber 14: aaa a mra general atatamant Xrt 

or I tbtak thlre rule osuld s w a  be read $hat %t aou'ld ba, enough 



Dodgcrgs raugpaCion? What aould i t  be spteaiiioally? 

no EI What ve nrat  tea do ire t o  slay tbat  tbrr 

gleadad2agcer are aot hlufiioient, but you nust plrwsed ursder t b t e  

r u b  in the ordlaary vay of opp~lsing a motiau for sumwry 

uadar oathH. It: tben may be r dep13arit i on  or in aay ather iarm, 

DfEAN PXRISIQ: Use 98 nm require@ that. HIf be 

8-E DRfVEtC: Ho*wftMtaadiag tho faot that  br nay 

usla a degmitfoa, he oaa prMuae a 8*pusitioa snd say, "Hem 

BE@. IS Z f  you Cook It. Pituhell@s suggeabioa, 

"aaslrer under ~ % h " ,  vby should be aarrwer? Be PiJAet the  



of tbSg ~ u l ~ ,  t o  say *%Ale a i f  Ad.davitrew, beoauee ae haw uaed 

affidavltar and t h e n  aer bave illom gaasrsl language scrygag i t  

my be srupplomsnt~rd by dbsposltion, shiotk ooufd 1M aarrLd over, 

I f eke S f ,  eo t h i e  seat ion.  

llrt hrrvan@t used tbe word *amweP ( I O ~ B B ~  (~I@L%I.. 

I Boa@% t h i ~ k  na have. * l n  oppas geltroan. 

fm)W CURE: But aruet resgand by sf iSBav&*s or 

de pc#e %* Li:Soaen . 

ads%@@ ~ Q E @  oa f , 

Or by aifLdavits unda* these rules. 

1Sc X think i P  you age goiag t o  do tbst, 

Juifge Clark, i t  neuld be be%Wr ta baw a separate reatence 

and eny, w T b  serrponrre pluat bo nradem, and eo forth. You bavtr 

tt am, n b ~ @  oawf &a R S e  respanee set iorXh %a detailm. 

$; 'Bls. I fbiaEr you could do t b i o ,  mkiag 

i t  a eeataoloa Ltl l i w  SI, *bul: h5s rerponae, by affidavitrr or 

othemkse aai provised fxr this r u b ,  must set iarth nrpeofi$c 

iaotrr ehmiag that tbsm b a geauioa $mu@ Xor t * i aLW 

W .  BRY~YRz That dosa it, X Ohink. 

hm. $: I thin& sam.$hiag like *hat rrruld oowr 

Sit; * 

MR. WElfBm: Yau aould obangs ZXae Sli t o  8ay, "Xn 

the ri3areaas a f  rrruab re~poaas* i~atrrrd uf " X f  be docrsl aot  so 



oaight do, "but hfsr rergoase, by 

aitildavLCs or othsmise ae provlldrrd Ln thrle rule, @hal l  pet 

forth swcriiio iratltl ahmiw that thmr &a a genuine iaaur Zor 

t m ( i a r X 4 "  

B: Pou oaa leave out the ~sord Hspeaiiicqt. 

8VWE C W E i  I ebink fhere sholbuk! rro~ldtbLag o f  

t b u  &5gd f~ % ~ P B .  TOlfa~ &g3~ OP asuWt&%tnte  is^ "%ta dattatiXw, 

f think it b dssS~8blle to hevs m~geai.Pbow In. 

W t w %  @as i% yau @&id, i r .  X s m e ~ ~ ,  " X i  he dass not 

K: he dm# not cao mrapoad, r 

judpsraent, i f  rgproprirte, ekxlX be saeerod agaiwt 

A l l  Bbse in favcr o l  t h a t  ~ a i r e  %hear rlghf bad&. 

Efght . A l l  tbwa oppwss8, 

WR@an BIIPone gou lsaw t h i ~  rule, X kava t s ~ o  

. 'insLst abae you bvsa*C got the fJlirort pamglaorph raghe bere. 



r i f b m ,  aad oaer aX tb ooaditfcaa %e thal tbe mcviag party ip 

d D B ~ ~ B s I I (  I thought we had rleafirtcrd t o  ~atrflts 

au* w V b w  srMs woougirtq9 and si~agXy asy "J~dgmat #hall M 

randrrsd iodhwfthW. 

m 

8 Xlf(l1mr X baw slg copy aaa~mcl fbt *ap. 

that rap, t o  spry pgs  have t c t  have a $%ding for tb ~roviw 

party rrul tkilarrr sZ t b e  ead you say g@u @an g i a ~  Ju91 



tmC gar Woauss there s l b h t  bar irr%@gv@nom, anel aro oa. 

IE: f Cbiak Mr. )Iorgaa ica rlght 8 h r l .  

Shall vo @@@ape that furtbter eugmatllo%? A l l  @fgM, f t  f s  

peg irotro (k&s i m t  gnerrie det r i l ,  aad &t eefem t o  ns doao gcoc) 

asny Xbe Zoma o i  %ha% we attegtaci t o  do Pn 

eggaid%*% ag mtlrere o i  t k t s  kind. 

X QaaQt lib ta t a b  bnak khalc a@ have dome. X earn& 

thM ir rgpropriafs. JMm hTordbye f tbSXia '~lro%e ~la0~80gUOt 

r b u f  thal. X t  hacr b s n  debated i a  @@% YarsB a g 

t o  nb2her pou sbaulil delay judmeat t a  palish it up, ra %t;o 

a l ~ r p ,  buf X tbtl\k.qct are gcrttirrg ahead, tbst  thapr, are 

. 'they ratomd judgmat, It% aauXd be raid,  of 8oumrr, that 



~ ~ e r y b O d y  ~ B B I  eat ts f  i ed  t o  ga i t ,  but it seems 'Fo m t h a t  t b s ~ s  

Se som obZfgatfan ior the court, bavtag oo~gletced i t s  aotioa, 

aoC t o  M v s  it held baok by fomality.  

We had a g ~ a d  deal o f  a problem Ln aoaaection r i t h  a 

aarea involving the govsrament oa motlon for swmrry judginent; 

*hare the, cowt granted t h e  motion for isumPaary judgmegt, Be 

too% i% that under tke rule that  eotrg ass f taa l ,  Tbe Ilepart- 

raenS; of Juattcrs aamc along teo month@ later and aslked tba* saw 

form o f  i o m l  judhpasat bo entered. 

80 I, #till staad by Cba amenbeat as %e have retoom- 

mended %l* 

mB(BOR WRIOKT; Judge, X tbink perhaps ns ought t o  

say, jw t  t o  hseg our ova rcroord olear,  Judge Hardbye i e  opgasled 

t o  t h W  oa the  grounds %bat tbts i s  a liiupsriluaus a d d i t i o ~  and 

be Bees ao wed for aluetering up tbiar rule, and t h i e  alerely 

states what alraady has, been the graotios, and that .spe rabould 

not awn4 the ~ u l s s l  every ti- soare t e x t  writere bave entertained 

r doubt, %&%oh X think mag be a f a f i  ooaolucaioa i r ~ m ~ o u r  note 

sshick banes on %be text.  80 X rer~fnd tbe Comittec, i a  the 

proposed fom oi note vbfob we bad laat year no o i ted  four 

Bsciaioar gram f bras di f fersat  airouifr  rhlab aetsmd t o  

t k e  aoatrrtry. T b  Comaittea directed us to *&ice thwaout and 

o i t e  msl~sly t h e  ~ e c o a d a ~ p  autboritg, *blah i a  turn o i t e s  the 

cases, nrrd that my have mis led  Jugge Nordbys. 

JUDO@ CWIIKt l b s t  i s  your pleasure here? 



Tbe Xl@parts#lat o i  Juetiae eaerped l o  be 

oonoerned sbout ass@@ rabsrcr fbe @swat aptouet of tbe  ma@y t o  

a t  aoraoo* be deterraiaad uatf l  a vrrg  

clonslfdrrrable mount o i  ibguriag, Xra there asytb i sg  La %ha$ 

swgesll;&on nbiak ns ebould ooaslider? Tbsg aragr 
I 

"llcaardiligly, tha Tax Dfvisioa ha@ csugpre.t;sd %bat 
I I 

language brr inserted t o  provide that e%brr t b s  Gou~t I 

I 

dimoto  that a parey reoover ranray OP CDLB~~S,  tb8 judgm~8 
I 

I 

at ,  ssttingt: 
I 

f o ~ t h  the exrat aaouat tnvo%ved, trr approved. 

dUDm CIdB1[a t nevsrp L m a  of any aa.8 whore aag 

n t  wale cerrtarsd n i t h ~ u t  haviag the amount due inoludsd 

there. I %blab th#y &re borrming troubb rhfek dole mot 

nrial. TRe Maaaon f Boa8% 1;LLe l o  put %hrt i n  i@ Chat %hie 

f s  lrurely going ao hoZd i t  up uatf;l the  Dspartmat of  Jwat&e@ 

T h e  %a 

rbrt ncs have barn %ryipg tc get, &Bay I P ~ .  X t  obaufd W the 

X J W w a t  t ~ b s a  thab oaaure. X don't thtalr three 

L aag b u g s  l r a ~  ior koMiag that a jud a* @bg@b ~ m @ @ * *  

provtrioa t b s t  tbe m t t a ~  00 tax&tiorr o i  goat# shalr not hold 

i t  up, this i r r  tl mtter of tkr ssseaae o i  t h e  j u d w ~ t  

f tsa 3.i. 



aould aam t b  specif i a  amount of morarsy7 

: Z worderced ahy they refsed t b i ~  q u ~ s t i o n  

JWQE CLARE: X tbiok tbeg ~ a i a e d  L t  beoauss they 

do aot Jtke tbe provision ior the oourt t o  enter f t s  ma 

judgment. I say that beoause tbe Department of Justhe  gana~81- 

ly, and t h e  U. I S .  Atto~ne;y amoag otharrr, i s  alviays oming up 

have bad 810188 ( t l ~ i i o l t l t y  8~1 t o  holding onto *he ctourt*s 

judgmat: and not substituting some! Loma o i  ;lu@gmnf *uegea%sd 

by tbe  Dapsrtmen*. 

t 
i t  seems t o  be guLta uansoslosal?y, but a rruljordinate Pearson 

*by f Baa% raat fo  do arrythfag is thaf it ream it i s  likely 

t e  tile ug ths aourt so they  w l X 1  have t o  await the  DepartmntPe 

f i l i n g  sow very formal judgment. 

MR. IDODaE: Tbe clerk aouZd not eater i t  ursder o u ~  

judppdeat. 

KI That ie:  right. 



t u x  

oommeat . On page 2% they say, 9*Neverthslesrs, sow courts take 

the vlen that  t k s  appepea2 gerSod rsf arts t o  rua rhea the dc~oision 

of the  oaurt As antsred an the doaket even though tbt may 

occur prior t o  the  dbtclrmination of  %lee amount o f  judwetat .* 
' It tams @om t5me t o  ~rosaguts the  mount, 

1llt. WWllg: Apgesll iron deolsion, not irom Judgsrsnt. 

$: X ebsta%d I%&@ t a  asal l o  rnlntd 

places, dates, wrrd evrsnte. I thank I aertainly bavra kept 

traok UP t h i s  beoauae I have arSttcaa severs1 deoieiow on i t ,  

t ry ing  t o  boXd ttbe Departmnt of ~ u e t i o e  up t o  term, and I 

think X kaos every reported deoisioa. I %ill. say quits strslght- 

iorar~rdly that there ;Isl aonrr. I aaaaot, o i  oourrs, tell what 

goes oa a11 over 2be country, but i t  juet seems t o  m@ t b s t  t h L  

i s  a part oi fhsir not l i k i n g  i t ,  as as have had long argunraater 

tn a arQianl caes iavolving t h i s  matter where they aftsmgtad 

t o  give r ta t is t taa  iron the dookef in t h e  8outbern Dlstriot  

whtcb were quite naisleadtng, as a matter o f .  f aot . 
Z fkfak tbks i s  a itttle an attempt t o  getaftlay from 

%ha$. If you are a t  all interested in gtoiag ' into f hlo mf tar ,  

t b s  crass of t h e  UnItsd lgtnteo r. Roth, nbicb fe oi ted hers in 

tbe foo$tlote on paarc, 63, was a aase %bare *be? Wpa~tazraat o l  

nlrs a l l  wrong, and gsvs \ua rettrtiat tore wblab, ale I said, ceesarrd 

t o  us t o  be quits misleadtngl. 



Doer anybody w f s h  t o  make any rndioa OF, ii not, larbalL 

we take a vote oa %ha &meadmat? &%I th-9 in favar a$ the 

amondmarat ra SSP, the  %<right hands . Eight .  A T 1  %hose opborred. 

I tb iak  tkat  oarrlee ue t o  Rular.QiO(b). Tbe+e are two 

parts t o  %bat, Tb@ first part iansldrts l a  l i ae  22 *rod (@Iw, 

and i t  apakesl a dbiierenocs i a  the period, "not than o m  

year after t h e  g~ounda tbareior bave aoarued and are kawra t o  

t h e  moving prrrty.* 

rpgerf, i e  ended. 130 nhoa qrp $at fkere, I am going t o  swgeat 

ae a aubatStute Ziwr 28 t o  30, the  wwds *Leave t o  mrake 

the motion aead no* bl, obtatmd %!rota oap appellate aourf sxgspt I L 
I 
i 

durlng such tima ae an appeal f ~ u m  %be judgmsst i s  aotually i 

pendf ag beiors auoh aourt .* 

Ist m say o l itth 'braadlg on %baa: As t o  the I 

f irart provision aa t o  t %are, rhcrn ro worked oo t h i s  r e  tboupht 

ncr were W i n g  really geaeralry acme acouraee, that fhirrr aae 

rlbat wea aetu@lly happsalag fa  t b e  la*, and that .bat re 

sbould d o i s  t o  t ry  t o  to l l~w  along nkth r h s t  the  lag Sa. 

Plenoe, X aae quits eurgclaed when i r ,  lloore reat around tbc 

part %rum hi@ book in ~rhioh he ob;)s@ted Co f bas. Xe bas doae 

o great deal of .or& on fb- ,  o i  aour@e. Bo wrote a 30119 

- - - 1 



wrt;iale i n  the Yale M a  Journal, sutq so Portb. 

f thouglrt sss nexe ioLIoarlag %a gsaeral h i s  teachiag, 

rb iah  I thtnlr doacl e h a ~  that  the@@ %B a lot oi aseupiptfon of 

i i n s l i t y  oi judgrmrat bsyond the actual taotsl, that couree o o i l Z  

go prsttg  far Xn %Re extraordiaary aaorrls in @hanging a judgaieat 

frplng t o  bs ~iors aaaurate. It aay not bavs uaderre*ooB jusf 

h o ~  irr ilr. Maoxla *lr point  ghcla. 

B t  rseema t o  me that abat R i  i s  doing i a  in ilficaaf 

ltayiag *hat nlblle Ckia irr t+ue la%, Be ougbt not t o  ~8lay it ac 

tba 0x4 La&epsndsat ~tui f ,  2bs b i l l  o i  revie%. 

X ron8er SL that i s  o destrablr thZng t o  do, beaaurrrr 

X tbougbt *e wwe t ry ing  Zo mko o& mtion kcos pr~tOy i a -  

. elusive. We haw not grobfbited, of eourec), that iadepaad@nt 

@uit ,  but r e  bar* t r i ed  2 0  mks t h i ~  tba chqaarltasd iorra. 

I: have Chr* to say on the ifrse otk. 

On tbe eeooqd one, f tbiuB he still. oppalaer fbat one 

trs f o  'le&us. Z really fk ink %bat that i e  cshaer formaldam and 

X ~ihould tlaiatr really fbrrt 28 quite unnaaessary. 



mWH MfllCNEU: Fberrr are any trumbsr o f  deoiaioars 

oe the Buprelrro Court of tbs United Btatsa bo2ding tha t  @here 

tbeg daaid. P aass and order a remand u~drar o@rfsin oondZtioan 

strfed f a  tbe  Court @sl oplaioa, the Zwer oourt is prea luded 

f ram grantlag a ae- t ~ i a l  a2 hearsag nsa iraraucsa or anytblng a#! 

thrt BXad ualesla lerrva Llil grsafed by the Suprem Court, unlerrls 

in the orfginaZ deoirsioa sr Sa the  remand it givsr t h e m  au+horlty 

t o  grant r aer t x i a l  OP F I ~ O P F  the awe, 

C W E :  %hese &a@ part tau3 a r ~ l  y urleated grourrB@ 

i n  BO(b). V&ra ha@ Men aa decrfPion of tbe itlugrepue C o u ~ t  on 

thfe %@sue. Tbm ha@ baea a d w x i s & ~ n  6f t h e  %bird CLrauSC 

a8tpSag tbat you have t o  have thM iravs, but my point ;tlr %hat 

f ha, appa llaf a aourt does not have m y  kind o f  recrorb oavstrlag 

tnls, a ~ d  we haw had i f  oooa up severs3 tgaass. They cows in 

r i t b  afi idevtta and wil  Bay we doare krrm what ff i s  a l l  about, 

&ad rs sand L t  bnak t o  2ho trlal  o o l i ~ f  t o  acst. 

Judge Rurdbge, A t  reem t o  m, b m  stated t h i s  ratbar 

*It wouM .sea fhsf  , ragorrB2aea 0% the akl!,t~~~at%ae o i  

rrt by an Appslfate Courf, i t  4s only a t r i a l  court 

rbo am detsrmlae r h e t h P ~  tbera arlste sxawabls naglebt 

or =*take or ncsnly di~aovered avdldraoe rbilpb would 

aeeclltig had bsea before the Qppsllsta, Court on a t b a ~  



aw@@*d why tbe esial  aaurl abould W mguimd %a 

evszry crrrge t o  have tbn, f o  

Court beiare i S  aona&<hra the ihmiag nad -War a rsooM 

kberaof. Dbvfowly, tbe &pp~lfate Coast PO Pa@%%%- 

%%@@ gar deaolmisfng rbathet or sof %her% ire rnag mrtt fo  

o t  rpprral, a i  aaupsr, e~istli. f he @ ~ a ~ @ t e d  ~ I P O V ~ S I B I L O ~  

Pn this rule wakes bC elear tkre leave o f  the Wgpellate 

Courl: %s gat ae~aeaary %a %ha emnt the jwf  a* ~ X n t s d g  

brr bairn n i i i r w d  by thrt crourt." 

very gusstioa, I oifad in my W i s i  s rrmbr a i  owe. heard 

l a  the 8upmm G~urt ,  4salgeB ota thair m x i t s ,  &a rkioh dher~e 

kiea s remand! o i  fha m e ,  and the 
1 

ly pseoXudad i ~ a m  h a r ~ i ~ g  or so%eeaiaiag any nun %.suss sr a i 
awn arkox eturb as, tbis sfrtut;e oottrm, nitbout peraiesioa o i  

the  @ppl l&t .  Wua%. 

lhre do you $00 Xro $i $.phi@ a l l  t b w s  cares in 

a2 * h 8 ~  

am quite mwn*, 



a9fArmed or reve~sad and a ml$l(g%at~ bad do- COm$o. 

As t o  tb atatemat that you doaPt have t o  pt 

approval, X rememmr whsa X got into that aalrse f began to thiah: 

about: our Rute BO('b), and f islt satleiicsd *halt mybr t h e  rule 

vent ooatmry t o  the  deoileXoaa o i  the Elup~ame Court Moaurae il: 

doeslast provtde that fh@ oonoaat o i  tba, appelrate oautt, *hioh 

M e  already aoneidrrsd bbs ease and deo$d.ded if, must Pwr ahttliaed 

ior any att~apS of the oaurt belea t o  have a rsbearinlp or Sntro- 

Buoe nsr isauea OP new grooll. 

Tbre ir the  la*. I aaa aXte yau a Bowla oareai t o  

m h ~ a  yau taw groeecldings under BQ(b) i n  tho lovsr oou& t o  lyst 

nt vaarrted ior rema Paaroa, you dono* bawr $0 go t o  

t b s  eiluprcrw Cmrt ar fh. aourt o t  sgpralcr abiah ham already 

beard it a d  re& fog leave. I ~ ~ J ~ I H  a i l %  give it  to you 

as a matter oi  oourrso, or m y &  $they ran% van% Zhe T u q e ~  

murt fo oomi4ar thXaga f hat t W p  dea% binon about. @till  

%be doclaiotla of t h e  Buprsmo Comt do boM that  you haw t o  

wtr the ooasent of the appellate ~ o w t .  There ia no gwetioa 

the cleo &ion you have f a  miad, but I thought a. *rpa f alk%o$ 

about ame@b&t ditiersnt Lrrrwr. O f  cclurrre %bls does aut Bay 



so on. t b i s  i s  QUF method of t h e  Ladapendeat b i l l  of mvkgn. 

I f btnb these i l e  na gusetloa that oa ae SlnBepsndertt 

b i l l  of oevisw you donet: go aad ask pbmisrion oi the e o u ~ t .  h 

a mtter of i a o t ,  that errtian &a aqutty aan bs b~ought quite 

wids ly .  ltt rouXd aot need t o  be b~ought &a thcr lnragle aourrf . 
Par @sample, o m  time &a our a o u ~  ar had 8 oaas o i  

oumQ by %gaud. I augest Chat tk is l  rauld bs snatber asy ol  

pwebiag the  mftez?  ow^ eo fhe illdegrabent actian and lilaitlng 

t h e  uscliulneer oZ thSa rule i f  ae gegulred t h b  b i t  o f  prweilure. 

Zt. aca18me f a  m irom thsl rruggcaeticae vbioh you kawa 

md*, Ulr. Chniraaa, that you are t;alkdlog about a l i t t le  di i i e rea t  

farrue. Ae f sea it, yau szle no* talkla8 &bout t b ~ 8 .  ~ ~ V B F P ~  

apcre2i;l.d grounds hepa as subsst i t  ut i o ~  ior an jndspsadeat ra t  ion.  

X qoul4 wbboS2y agrse ahat you or\aao% mopen tha oram t r l a l  and 

g~lo baak. I ilea% than& %hie doce. 

~ I X ~ ~ X S I I  thy ,  than, do you pu$ l a  that 

auab ~ o e i o a  &ma not maulre tho aoasloplt 01 tbe  rrppsllrte aourt, 

i f  you donst have t o  gdt 

tf E: X t  Sa a a ~ t i o a  under 60Cb). It  i s  a 

mot fan doSng theare thiagp staecrd here, aot a general m o t i ~ n  



iaesuee,' sad b @ ~ e  there tRnet &np questioa o i  &bat &%ad. 

JUWE CUBIC: That is the dieit inct ioa, f uildsrartarrd 

oweis i a  abioh X had iay atteatlor\ directed t o  tbtar eubjeot, was 

8 oPse f a v o l v l ~  the reorgamlsstion a i  tb Flarfds l$aet Corurt 
I 

1 

I 
i 
I 

aPltSBsXx Blkae Zat:amtat9 

o f  tbe n e ~ i d a  Wet Corrrf mil~oad txamterred awl aesigaed to 

tbe iltlaaeio Caast Line, rad the bol4ero o i  the l i eas  oa the 

t %en ta roaept, LD l i eu  01 tbslr lies r;lghfo, Chefr interest 

tinele, wffb rbiok tbsy ha8 never had aagtbia to  do and aid  not  

rant t o  invswrt an, That b the ray' the ease osae up. 

Wtwa it got down ts @he distr lct  aou*t, the polat 

on nbSoL ths court bad beld that the mrg*r plra o w  ilXsplaL 

%a8 baa=@ mif ble em ~30gride 



After  it got d m ~ l  into t h e  Zo~sr aaurt aad rent beioge 

t h s  district aourt t o  Patarrpret tbe deairrion of  the Supreme 

Courf &ad enter appropriafa, ordlsre eme-aufiag it@ maadsta, the 

At l ra t ia  Coast t i m  bobbsd up La ths, aass %tZb alleged pmaZ 

that the  otaakhold~rrr of tbe Florida S B s t  Coast had sceu9P1y 

ia%tlat@d and aotrrrrsnCs4 t o  f h%s merges, @h&a.ak raiead aof a 

mow i s s w  bu,ut oaa ahtch %as taken fo r  granted %a the Supt'ems 

Coua~lt Mrki~@~se) .*);R@FI was ~ X Q  ev%d@aee at a3tX %n SLs ~ B Q W X I  *Dl&% 

thee@ atwkbaX4ejrsr bsaeS evrerr a ~ s u m d  t s  ask for tbe Ploslda 

Bat&* Cs&ani& Baf Wead, 

We aouteaded that tbe rstao&holders hadn*t srrythfng 

boldsr~ aeza the egultab%% l e w r a c r ~ r ~  o i  t h e  ptopaxty and t h a t  %bey 

nem +he ones who had, uadar tho Iatsrefstcr Ae*, 

right f a  $-Sat on ao mergrr ai thaC f ype rhWh %hay had not 

LaitXated and had not agreed to .  

Fbre 5s a plain aaas o f  aarllfiag the lower aowt t o  

reopata the mooml t o  a l l w  tbe truth o i  the taatar rhioh didost 

even sxWt  rhen the aaars ara8 up ta  fhe lSugrenae Court. I don@% 

quZts rtee your bistiaxrtioa. 

lI(R. PRYOR! Aa 1 ua8eretrnd ;your rst~%emen$ o i  that 

sacra, it does not SnvctTvs sng of the situatOons cravbioaad by 

b t ,  but S t  doorslatt seem t o  ~ P B  tbaf it does. 



.t.biaB tbPt  w h P t  tbey RBFB askitig ior tbere rss 81 Bi~laat retrtrrl 

b~owAt  up. Tkaf i s  the k l M  of thing that I eheuXd ahiak reutd 

have Xwsa eatopgad by t;ius oxddaa~y rules o i  re# jud%elca*to rksa 

you got through, a@ t W t  it sos aat any a% $base V @ ~ F  a p ~ a t a l  

CmIRIMM IIXWmlLLt Ilrybr, no*, but % gat tho impre@- 

sSorr that -or, &a slpglllaao atrut aonaleiercsril a ease i t s  

gemdeb, ualeslr they coassated t o  i t  you could a ~ t  raicre asr 

1y tbaO you rere okangla$ %b LIfteliaimd laa~unge i s  liwa 943 

fo  80 by mkiggr an 

r~ourt oi appeals? 

CUBES Yea. l a  arr exgrolrery exoopf gag tbrt . 
mbrm+ t o  sake the m$faa need aof k ob%ainad ire@ alrp 

agpe228trr QDU& sxtrept durisg riuolr elm srs &a ~gpslil iraa *ha 



csom*kat longer, ablloh b a s  been bacrged by Judge 

mz-, *ha C X n c i a ~ t i  Bar Asewira- 

lit 4s amy sncrupb Sax r p ~ * g  t o  sag he BLdaY knm. 

sum objs~lbfolle. O i  ocwsse, thslile tso ore raepr~te. f sa@ 

no* iatedliw t o  puoh tbs -t;qpfhar, That &a, %be &wadpeeat@ 

Za Xiam $3 t o  315 are a separate mktsr  Prm fbr !adrnolll; 

i r r  l948. X a ry  hsvs been rtgh* fhsa fait my be wrong nm, but 

f l m t ~  bsao, ro*PPJiag at  tb t s  pettg sasadilfr Por tbe 



act kalaa. On fhe ao~trary, f doaqt wan* to ealarp the ground@ 

ior tho indepnctent retioa. 

I bel%@.eve ff  you avlke them 

gropoolng b r a ,  you . a i l% hrrtnr wiped out saselrtialXy tb dSPi~rr- 

43W@ w w l @ ~  % ~ * t ; $ t % ~ % a  $BBd @ t & ~ f m % ~  f ~ a u ,  

m 1&: That i s  ~ t g b t ,  4karrol, ff a t  

the preaaal: t iw you mvo rftbia r C i m a  na% t o  sxeeeg a year, 

your irnud ftl XrauB oa %be aourt -- rbtob oubrrtxa%irlly in-  

sort; of ahseanary oa the Ju tastpariag rsith 

judgeir2 udmfn&%~nt &an -- ii you are gain@ t o  gst aey raliaP 

peadeat acttboa. 

Baolrsts of 8coMioar ~ i T 1  Beag you relisi @alere you 

. aan btiag the i~a.awl wciiiehta awe so& o i  eatsgo~y ZRirt they 

ore w i l l i n g  ta  oa l l  s9tpinreio. 
I 

You my ary, tbat i s  XemaZislap, bu* tha F ~ ~ ~ P I B B ~  

that o i t w  $be yeaz period b*ls xtln %t fr r very ezeepffoaal 

orrae that you a i l% be rbZa %o gel: r s l g e i  i ~ o r n  ttrs $ad 

oa Zhs bmia, at $!mud, X think tba* ir the  nay i t  ougtit t o  

rrta gar too rauah ~ e p r  i n  al;Tariw a me ton ar\ rray type o t  



BU~saovemd svfdencc~. f tbiag the ineerest oi  l i a a l l t y  of 

Qudme~ts t b  gesr par%& ia erapta, subjlro* t o  a iea ex-@- 

ttoarl arl%ub*feae rhars ~ Q U  asn get r e l i e f  in &a iadrtpndoat 

Irtlbise, Uder tb p r a d @ ~ t  BBQ~S%E)MI t d l ~ y ,  it b ~ s  to bs a very 

SR, B t mogsaing a a*as oa a bfJX af 8evlea 

a m  abolisbad, that S. the aatuln o i  4bs %Mepaadsat ~ t t g e ~ o a  

r Jw* 1;Ure any otbes e i v i t  suit 

invabtng equteable juiiedtatioa %a eajofn *be, eaio~eamnt a i  a 

Oodny you bave t o  bring your iraud a f t h i n  the oa'teglorry oi wbaf 

fb ~uuof e&lX@ @x%r&~elra* A t  

f o  diatLtlgutsb Wtnesa exl;rtaeic and Sat*ips;tc fraud, aed a% 

elirainoted ehrt eroubleaame i l is t iwt ioa  bp providSw thnt t h e  

atotioai vma t o  b. mods rltbia r year, bu% bsgsnd t b ~ t  ths aouarol 

resfZy has n tabari~g oar t i  ko i s  golag to sat asfde tb. 

at, and f *ban% that &a the nay &% @ugh% t o  Yls. 

arbialr is&&* our prersrrt ruXs ohauld a& be, but t t h b ~ k  tbrt 

~ m W r  o i  these UP BO% wry aaayl, am3 f thlo& yeu are jua* oyrtn- 

i ~ l f  an8 givitlg s wide invfeaffos am fez attaalrs @a judgrernlir. 



m* r gou bay@ sbs eSiagaated a & f X B  bn %tb@ 

na$we @i a b a l l  of 8sv$e%, 

t =re@* 

: 88 and 38 @a9 "biXls o i  sevXm and 

BW r lilof artaotZy. You aaa get no 

iMOegensleat auif f a  equity ior mXtrf irm r gud 

olr j ~ r n  a jud a* i n  state a ~ w t ,  wbifa fbe b i l l  of revtan 

rlsays h u  20 bs f i l e d  &a squity omrZ Lrt tbe  ease asurt that 

a#$i~f~ OUP ~ P O Q B ~ W B .  You aougdavt hvcl t o  bring if, %a %br 

cocast aRLok snodsrab t h e  ju8 

I 1FMle fa &t@*meer 

: You could bring tt sayahrtrcr, and t b ~ a  

pou asuXd b. ooairoated by tb a~ailabX@ dccfenactst ot  faahas, 

srta%ulee o i  litari&%floarr, olt ahatever they srlght be, i s  fRsO 



pf relisi  ualtaaa you couXd show sn eztraorBiaary aituatfoa st 

f mud, ii ycu b~3ng %t an %hat Ss. X t  you adopt thirr alllead- 

i o ~  relgeLei Zang oXfef %he 33 moloathsr"Wiod bad run, 

@our% %a n bicrk f bs aape was ooiglrurlLy decided, t o  o m  gaax. 

, mQm880fl E: Hot now, *war~al. Under $he pro- 

pareed amadwrat it would k, @& wr@asoaabX~ t imsw. 

U1 Wbw doera it say that  in tba 

amMltaa@~*'iP 

Em. 

t h e  g~eua& t h s m i o ~  bavo aoosued an8 sro knolarn t o  tRa malag 

Bt IIXTCmU: Pour peirPf la %kt, aotaritbrtand- 

longer pergad u&er this ~ ~ a a d w s r r t  ii fM ioce o i  tbr fraud oa? 



m. 

on@ yerr on grouadlsr (I), (2) , and (9 ) .  

$UP@ CWI I I :  Don@% you fb iak asr had bbetter liiuslpend 

am so sr oaa g.t dot~n t o  luaab %la tim. Waul4 you be ai l l ing 

t o  ~opps ba~k, say, not later %baa a quartdr o i  tvo7 Thfrs %is 

the last  big quwtion,  f think.  The, othe~le are emrll. 

Ht. 8: illhoulda@t r e  give @em cowfdrrrst i aa  6a 

g: I did anat t o  bring up notably abaf tbcly 

ray about C ~ i a l  by jtlry, but X would suwsrt f i  re aould  om 

Wok o l i Z t l t a  earlier, tt vmu%B b. very be2pful t o  rw ii X aoulcl 

gcrt by 8rBO porbrps. %%ern rzcrnet too m ~ p  largrr qus~tiotls 



&dviBlo~g C m m i t  tee otl Rules for Oivf l Rwedure 

iol: tke United 8fatee Dltsctriot Courts ~ ~ a o n v e n e d  st Z:80 p , ~ .  , 

K: B~llrg140dy i s  here prospt29, and f 

o i  our m~aiag:  aesl.@too. 

mom t o  #add, other *baa the Saot tbat ahile trobatcratly you 

r r f i Z l  lisvo the year perlad ~istsXxrad, it  Sr rather meaaingX@rrei 

blaausef if dacrarr" tetart ruoaiugl uatfr fhe grourrds Zhsrrrfor 

Bavs aaarued and are kaonn, and you frttead now t o  say ~~*s@Dab!y 

aof ion rr~u ld  nor'larrlly be f ha ram perhapa athorf;s~ 4 Ths i ~ d a  - 
peadlrat aottoo has alaags besa ltlattte4 by reasonable ttrirri 

!fa&@ the o M  caae of U~lftisrd gIitatsr v. Ttrreaberton, 

absm there r&@ aa Lrous sp t o  Cbs var ld t tp  o i  a deed, and that 

SUM 901 peadlaa: iolr a low Cim, iLrsf WSem er board o i  

aomisrloaem &b private jsad el&%- a W  %tan beia~e t h e  



yeape "Later, rtgproprfmrmtslty 3Q year@ l a$e~ ,  bu$ r i t h i a  s very 

short time @SIer the goverawat bsd gottea nea pro~i rbkeb 

it a~aer2ed saf sbl iobed now f Rat the 4esd bad bsem Xorged, the 

govrramrnt bagaa ierm iodapeaderrrt aruit f a  rrrquity, and am B e ~ I a d  

relicsi on the g~oynd that that aao aot ex%rfae%o f r a a ;  ahat 

suit and rwld aot pgpopt Bba bwPe ot aa ladlcrgoacl@n% sui t .  

tlbdnr fhe p~ogased am~tlmrat t a  fbe ~ u l e ,  f aorrQlr l i  

kn that rsttuation the  gavetamst; cauld a02 amcr &a, no* rleb 

Utlltcld 84afre v. fbrookaortoa, buO right back inta tbr dietrict 

rrou~t rkioh rendegereb tbe  judglroeal, sad m v b  %or reliei Madrr 

a g a d  deal t o  do s i t h  tkLe rule, Xa fsot, I -13sltsve f mrrae t h e  

drab$ OX L t .  X 80% exsroZaed beoauoc X iauad out %hat *&a 

I. t io l i fa t iow had Wen irvctpt m i d *  and that; there warr no 

tbaS: the aight t o  apgsal atrgired tri.tb the  team, and i o  plwea 

the @our% bed na JurieQLotion; If i t  a t t l l  had jurisd.fof &@a 



rZter  axpjlratiosl o f  the fern re o m %  t o  pu* rsomtkf~g tia it@ 

glaae. Bo the rhale gurposle o i  t b W  thllag, ae f ssp  i t  tlhara, 

wars t o  gPve some f iaa l i tp  t o  Jud 

withba 8lbiab you oaa open them up tot a l l  theae varloua rearaoas. 

l(. am very re%uotaat nm %o aee any aueadmbnt go f a  

lfke tRte ahlob %brows t h e  l i a a l i t y  ~ULSIIIO~L~ UP into  tb 8 % ~ .  

by bxpfratioa o i  tbcr tarn, rbiah sffeats m a s t  of tbcl dud 

tM saoaa8 ow i n  BOCb). On e h & ~  ooaa, ii you alsaumae the  

modlitcrat ion %bat X tktaEr na pretty auob ap.rbed on, *kaotlr~ or 

and 328 fhat ape oppose4 Oo %C. 

MR. 

aumber o i  geep,gls wwbo ammatiad on %be rule, 

~ O ~ S 8 Q B  WJBXam: Yes, 
- 

m* 

o~ ig i t l a t  draa oL $bile P U ~ Q  @a had tbr tima v w y  rewerely 

11mits87 I: sm lookiag at ahat X b*Xiev@ t o  bs aur W48 amend* 

but in ao oaare axcsediag 6 aoafks ii%i%@r ouah Judgment . . . ?4 

aad for marsorre (1), @); anB (8)  not maw t M a  ~ 8 1 :  . fi 

H 



t o  a year, a ~ d  aapD it &st propoesd t o  be, extcadsd iufiher: by 

nreasonab'la t ipasn, 

amell8merat, rn@ &is net? 

UR, LEYBNN: IClePora f bae it  ran 6 months, and %t i a s  

DIEAN PIRblIBt Jb API x ~ B ~ B X Z ,  at  the  laart s&etiw thsm 

#as ~wgaartiorr or pgopoaal, X dsn't rrBacmbsP haw ppeipiifa it 

om, that  * ~ s ~ a o a b l s  tbajaqq bs maQe Oks marum ;la a l l  assee 

*or %save f o mko a sat ion o i  f hSrm ahaeaofaa, X t  iraor grrrQXy &a 

A@ f  mas^, $here aere tro poiata that st11ea I R V Q X V B ~  i . 

One, %hrt Che start;lag patat ot  Zha ruaniag of tias irar O@m 
. - 

rafbr thrrn grow @an. ~ O h b r  pain* 9hWb bad #OIPY m1i- 

have a ;ir*ud earnr, $or ex~r~gtcr, the'tkne on the  rLgM t o  ma%@ . 

moetoa under ffriar rule run@ fzm tk tfm o i  the judgmt&, 



tntroduoe thcs ruaaiag o f  %Am, the ti- o t  d e l ~ s ~ d ~  irom t h e  

time i t  rss lrnoan or should bavts b a n  %nova, tsbfch has no 

relstion t a  allo%iag the szotioa t o  bra made a t  a l l .  

The othsr goSnt sh iok  I tbaug~bt re were tryitlg t o  

meet was %ha gaal: tbot under your resliduor~g alauss here, (e), 

for other mason JustZfyiag ~ a l i a f  iron the aprsratgon o i  

t b e  judgment*, there wag no liaaitatioa a t  all. The year %hit 

d i d  nat apply. 

oi ted  f a  eke aofa, nruah a@ %lte Elapprott oaee, tbe tsadaaoy 

apprared t o  be thai; rhenevs* a d i f  iSault  aaee cam up, a earacP 

where the ~ s u r t  nas %mgreeaed by the  unfairness o f  tho, ~ s @ u l t  

nbiah arcpee under (I), (B), or (a), ga~k%aularly (I.), they 

waul4 brSag 3t  under ( 6 )  and there %oulb net bo any l inrltatioa, 

%a (11, ( a ) ,  and (9), and sseondly, t o  gut a lriprit on (6), 

So t h i s  retkra bofh ways. T t  not only l ibraligea L t  

In (l) (28, and (a), bu* it doeas gut a t % A m i t  an ( G ) ,  

ahkcrb f thougbt teatled t o  laava open a wide door of .scrape 

in (G), %oo, sad you aould mbe %he argument, X tbiak, C ~ l k f  ag . 

abouO tbr  hardship o f  fbrres oaeresl, i% you are goiag to  gat rare 

bardrrhig assera rherr fke aourt l e e l a  d t  attouldi bave a nay t o  

.banc?le iti L t  algbt be a good thSag net  t o  have r rSgLB t i m s  



lkalait in ghat llaaited group of  aasres, qbich i r e  a gar* oL gpab 

bag group, whfab had no t fmr t  I%@%% exaept rearponablls tim 

Rave had i t  up to am. Buppone they do b ~ i a g  %a om@ of tholire 

h a ~ d s h i p  oasee and escape t h e  rig;Lb timre l i m i t ,  pom~slbly f be 

rssulf might be %be slam@ under thwrat asses li *e adopted tbtar 

amsadmen%, Zn ~ m t  of them psobably thet fellow ~ ~ o u l d  be able 

he Bid aat knm or ~ b o u l d  n42 bave kaowa, and you ~ o u l d  

aria up wisb the  very @am@ result, 

DEAtt BSrtSltGr Lly thougbf w*@ *bat the court m&kt 

fae l  *&It; any ielb01~1 rbo ~ i t e r  on@ gdaf @auld not get, bas reltrg 

arould under (61. 'EBat was the danger. You am reoat o f  

daisat iag the efm lb i ta t toa  on (33, @), and (3). 

E: f think the Dean bas quits ctorrootly 

@toted t b i e .  X i  you nil& look oa gage 85, that  fa tha  explaaa- 

t i a n ,  you asa, to bring f t  under (6). EIit~e tke courta do set 

saaf Co bold a parson ior fraud that be har not kama a b u t ,  

PRYQR: X t  doaa gabnrto mat Z f  you are going t o  

be reasonable, you aught not t o  sr%ort the i t a i t a t i ~ a : ~ g @ i i e 6  

unt i l  t h e  maa kame, rho* htra rfgb$a are, and tkra he sbau%d 

have P reaaton~bZs t- f s  aat. mgbe o m  par i r e  tao 'loog, f - 

don*$ know, ane year after tblt'graund~ have beaome kaaaa C;o b h ,  



mar irom tb tim t h e  judga#tent te entored t n  r~h iab  t o  apply 

t o  t h e  aourt nbSch rendered a t ,  but %here 39 aotbiag i n  % h W  

acsot ioa abllah oreat~s  aay time l O m i t  qtre t o  &a iadeprad@af aotioa. 

%kt eor~i%,asrrt, 

U: Tbat lld governed by the oriliasry 

atatutss o f  Pir~ifation. %hers am a gxeat may state statutsa 

whtoh provZds that i f  you tbiak judgmsat b e  Men obtafned by 

m. gffYOBL: I thdak *hat &@ isbe t ~ s y  X t  18 i n  ]toga, 

Mr. Y S t g b l l ,  a par.  

ahsm ao PC tbrr ow-year l i m i t  ~ b i e h  ae eveatusllp gut in 

brs,  ta try  t o  a o ~ i o ~ ~ b  i t  t o  eke wual rule. 

X remtrmbsr vbsn X bad t o  do r i t b  thr dra5tfng of 

tbiai mL@ La the llirlst plaoe, it was intprs8ard by t h e  talc* thsC 

bsaausie t h e  sivgirrtioa o i  term no longer had eay eljleof orr tb r  

% h f ~ g ,  unleslsr 9s bad a l i a l t a t i o n  oS! thLs kind %e dir la@t have 

any fiaallty t o  ths judgolsnt. Ysu oauldnfft teZZ rbt;her %be 

v&aated 

I have never beard any ao8oplaiat Jrom any sowrae fbt 

ooaiomffp with state staCutsts. 

As Salrrr as %be indrpeadeat a@%% oa Os ooacreraed, they 



bavtr oalg the maera1 statute o f  i lfmbts.tfon~ r h i o b ~ i m f t s r  i t ,  

Tha, result lls, i Z  you teak the  on@-year Xfmita(;ion out a l ~ d  made 

i t  a l & ~ % t a t f  on based on immladgo or dlilrgavorry o i  the, f gaud, 

or somtblng of t h a t  kind, yoyou wvsr aaa te l l  abea a judgment: 

i r a  f iml .  'fbslre te ao liaalit y . loft@ a@ ws have kaocrked 

out the srrpL~~aisioa o i  the tsra l h i t a t i o n ,  I Qhowbt sr ouglht 

t o  b ~ v s  @me %%~i ta t ion ,  

1 stilt think wa, are, making iederol jud~pmsn4;ar vary 

nobbly i f  we, atrfbs out t h i s  om-yelrr f;im3;f on motlloare t o  @rat 

*@id@ or vaaaea judgment oa these gnou~ds in t b s  courf wbioh 

DEAN mRG&H: fe tbre  snptbkng be W said abaut tbisr 

report og tke tit%@ axormPaarr geopla about the  clffeat upon 

thrrt grt i a t o  rubstlantivs %a%? 

EGXIQB WRXOIFb: Tblrs ta fhsr sugtgaattoa aO page 64 

i 
Ti t le  B M ~  TFUSI: Cosgaoy, who a s p  t h a t  f lw rule boasn't make .- 

renaaoaabZer provlsloaar ior  protaat foa t o  third-party gurabaaerrrr . 

who have bought properey in rolianccs on %ha, judgaeat. 



i s  t h s t ,  a8 I uademtaad C k s  ewes, tb ls  hre been one of  tba 

btrfom ebsy have Wee ugraatting judgments, ~ b e t b e s  or not i n t e r -  

vsaing pemons borvrs aaquired rights r@lyialp on tha, judgment. 

Tsltrs t e  %be iim* suggeet%on I have seea that  there l e  srrry 

hardehlp Waauhstr 00 t h e  p a s f b f l i t y  of uga~ettiag a judgment i n  

Chis Bay, 

DRAN WWM: Xa an iadtspendeat aotioa, you see, ii 

it  @ere going t o  a i i e a t  th i rd  grrmaom, Chat w.@@&a be o m  434 ttre 

thfa- $fh Jjudgp rouXd t a b  into oonsidera$ton, and o f  oourse 

tb1a doeera*% a f  feat  the guest ion oS apl iadepedsne aatfaa $or 

damages wbllah sersu'lt from %he Prsud ar anything of  $be @ a r t .  

JMIdE DILIVEWg Tbe matter o f  grot~clot iag fnnooeat 

purahaaarm is a g~ablarn under the presiciat ru2e. T t  i c s i  a WCter 

of  degree, The danger might ba, greater undarr t h e  omandmat, 

but i t  i s  there fa tka, prereaaC rule as it: i s  now. 

year, so~lebo4y may bavs p u ~ @ h n @ ~ d  qitbtla 6 months affsr 

judgment . 
: I dlClo@C Chfnls tb~rs soas aapthiag 

t o  that,  became wen i f  %be judgmnt Se @st aerlde that doean*% 

set  ae&le the  sxeau%ian o f  tbe sale oa i t s  Oms. XX t h e  

judgment ass %mar on ffs fa@@ aad the s x ~ ~ u t j l a a  failed 1;o etaad 

i a  waosPdanas wi$h t h e  atstutcre, and so oa, sad a. *bird pemoa 



who was a bone f id@ purohaectr purohaesd lit, be would g;cst $a@d 

t it le  svea t h ~ ~ g b  8 p a e y  to t h e  judmeat mdlght isr, able t o  

acme i n  and have the gudgmnt s e t  a ~ & d e ,  akl X uadrr~taatl i C .  

B 0  X d&@a% thlt9& was auo& to  %Bat, 

D~EAN IBORQAlrl: W l r s t  good mould 8% do hlm t o  get i t  @et 

PROm880R MWm ! s ight  @te t rest S f  ut f oa from %R@ 

judgmnt debtor. 

ths suft %$*elf  invoXvr4 f Sele t o  the g~ogerty and %t %as 

asagded to one party sad Bs B ~ O Q V ~ ~ B B O B  of it ~UFSOLJ $ba 

WDW C r ilr . Lemaaa bars movtrd -- abat d3d you 

JIBDCSlf CLARE$ -- t o  delete the amadrp6at. Do you 

arieb t o  dfarousa .Z f  any mare'? 

stlriot and rigSB ftme X t ~ X t r s .  The danger &s t b t  P D ~  may 

Beatrog the Piaa l i ty  a i  jud ate, 'Ehiar do@@ net appear t o  iwr 

a sea3 dangler in vlcr o i  Zh@ dare courts have hsrsto$ors used 



aaendm n e e  g* 

5 DBXtlm: What i s  that, the Pittreburgb bar? 

. P :  Yes, 

I Wesitern Panamr glvania. 

CrnrnrnR afmmLL$ X ttfa$n% 

provtastoa iSxing limitatioarr on aof ioaar t o  set aside s judgmat 
- 

on these ttar%ours grounder. 

@ha tihisr gentlaman was and %Bat mportuaitllrs tbtsy bad h ~ d  eo 

bear tho visas o i  P o o f ~ s a o ~  Uoore &ad otbexs, and I said X 

d i a n t t  know t k e m  and dLdn@t %hank Sheg had bad any ogpor- 

IgS. f aould sap  the  la%@ e%eoOfa~ raturw 

don" tafieat ley lposftioa. X donet ase aby %(I sbau%4 attaah 

woss ~ e f g b t  t o  it  bedauare it amma in Jata than i$ t C  bad oow 

a. @ : Xar Z b   t ti en t a  @&rd,Ih9ag out f Bat f%mC 

smsadmerzt in 25a(b~ 84 and 283 

J W a  CLIlRltrr Yss , litma 32 %a 242. 

0 %be s~W.t+%acPt 02 that  Ss $0 maBe .f;fw 

run gif~om t h s  Booaual ar arising a2 the ground aad the knoaZedp 
2- 



ox tbb knoaixelsttptcr rb tab  $be raoviag party ought t o  bavs had o i  i%. 

lern@t tkt R bst;te@ * b e ,  rt bstter starting paint f s ~  tlze 

ma U3 t X BIB aoasiderabljr isflueacre4 by Pm- 

. isrloar Hoops*@ ilred~oag Peeliag thal i t  ir aa uad@rf~rblcs 

iil$er*@oeslae wZth the i f a e l i t y  o i  jM nt. l y  uaderstaacrlltr~ 

kudrard amrere qe bavs ~saeived dwlr not itrBiorrte aaf great 

%~*ez@Bf .  

a i  the hszuiia~hgp @&as e g d a  pparnw~ph (6) emid requir~r a ribaeott- 

that he@ alqlrrya bre rraaouss@ %to an iadepsndeat aoCion -- alf. 

wh%~B W 6  @OM%# dC3 ?# &*19$6~%, 

m, DagtOB: DLd p t o u  rant the ttsoe t o  atart aa p~om 

wb, d ld  ae have &ny m%e on i f? 



f im.t garagrapb on page $63 aovere tb%s. 

1IQB. LEMBNSr Wa bad sbout f o w  and a h a l i  gapltirsl o f  

cammce~*a, ldr, P t o h s l l ,  on th%s  rura taben sr, alaendsd f t  in 

1948. It that fime aa extended ehs t ia te .  X t  gas olcig&ns2ly 

6 mctatb al%ogstherr, %a every aaee. 

mOm880R : Up uatbl. %h@a tbcope aaa only one 

(around ior m2btti by motion, aad Chat .as i o s  mistake, i t r l  

radvsrtsnes, rsrurprfas, or exaueable nerpleot, and the %&me 

parfwl rrsi 6 looafbra. 

m89: Fbat i s  right. 

! tlrat tim li pclrt;y ~ o u l d  we the 

o l d  ano%llsrp o 

abol&~he4 those aad aftelsgfed to rZaCa the @ubsrtaaoa 0% tM 

va~ioua groua8a in thee& expanded alausss (28) ta (a), and put 

the onamwar f %me liaaPtaZ ion on the i'trsi: t hmo . Tbae was aa 

extension o f  6 moaths on %be fkmt Lhree, wbScab had Beea 

limited t o  6 aontbs. you have a year for tbt;. 81so, that 

rergrss;lantecl sm elrtsnsilan oZ tim for asarly dttaaoverrd rtvidendn, 

Por iraud nre m4pl a l d a ~  that it rouldngt  ma%@ arty dDiicrrzlacs 

~lahrthar i f  rare SntrissLc or extrdasrta ~ I t b i n  that p a ~ ~ a  period. 

c83-U YXWHIEUz Why da you l a  l iaa 24 speak about 

g~ouadar ior breakiag the  Qud a t  that you talk about up $o 

t bore point MQBSIBBC~ lp %x&sLslted when Fbe judgment %or@ ~ e a d s r s d  . 



M. PRYOR: X m u l d  tkdalr so. 

denoe obiah aacs in existenclcr but nacsn*t Bimroovsred uaZtl aftsr- 

CIMIRLIIW MXmmLh: I havsnvt any very rigM viawe 

about O*. Jwet bectause E bav@ ~ p o k e n  up oa th i s  one casrs, X 

donP% rang t a  affsat the judgmnf o f  tbdl Committee* 

CLARK: ghfs i s r ,  of aaurae, oa the firrat pro- 

visioa oaly, Vs, rill tpover the sieoond one l a t e ~ .  

I .if, kt*. UaLarra, you bsva not @haaged your 

provis ion bare. 
- /f 

I X M ~ L L ?  ~ b i o h  oncr i s  that? 

~ s r d y  to vo0e? A l l  tbu~le ia iavor oP dslatiorr -- that i e  t h e  

nay f t  oomesr up %hie tlm -- those in iavor o t  striking out 

, tkM isarnBmsnt raise tbsir right hands. ll%vb,. A l l  tbws 

. opposedt arhioh %@ &a turn in support af the amca~dmat, #bur. 

I rtupgmo thsE strike@ i Z  out. 



JUX)OE CLARE: I suggest t h a t  t h i s  seems to mca a very 

Oonaal sgpri~atforr t o  a aourt ah ich  Borega" tknm aagtbing about 

i t ,  and I don% tee hm i t  caa a i ieot  the. judgmcant by way of 

roogclnfng it for just the, sam t h i a p  tbat  ~ h o u 2 d  hav@ beetxl 

brought up bs5ore. You have to p~oased  Bgeaifioally on t h t s  

sort of! grocbeditlg, That %s, you have t o  prooead egeoiiitlaPly 

t o  reopen a judpmeat whiob ha8 becsa madexad, for  .tbeee 

~ g e o i i f o  reaslorn stated here. 

A@ f @BY, the upper O O U F ~  dae81t9t knm ~ n y t b l l l ~ ;   bout 

i t .  L t;bXak are have iollmed the ratbsr general prinofgXe 

wbfab seem Zo .her rouad, that  the upper lrourt i s  not ttl as 

a kind of di~caotor of buelwes, ft f@ resllg a oourt t o  eon- 

s'3Ltlor erram, ft raav%e~aB what hao Wea den@ WSLaw, It dws 

not  tsks tbe  %a9%&a%%ve, 

I think tbat  &a, souad. IZ l a  souad practically, 

bsasurrs tb@ uppPrr aoust oaaaat tags the Zaitbativar. I do&*% 

thlak you ougb.ht t o  hav* upper aourt iatsrfartsnca w i t h  t r i a l  

aourt aotiotl aal sueb. You ~ b o u x d  have only Zbe oorzwotion o i  

errors already made. I thlak t h a t  is sound %a fhsory. Tb@ 

uppeF court oaanot do i t  otbrtmise. X t  ilara*t gsamd to Lam 

rkat i s  going on. All t'ttess grcrl%atmiaa~y Chings ~ q e  t o  us f a  

the  qay o i  sli%davitrr mde by couarsel, They really oomP;o uer 

on argumgatat PVQ lereatcflvllntet of ow.~nlee 'l. 



DODQE: Are YOU ~ ~ g a r s t i n g  an aa~errhsat 8s to 

peading appsnlo? 

OE CLRRK: That ia rf@th%. 

E: W h a t  da %;h@ W O P ~ ~ ~ O  #'QP 0&)t81@d*@ mo~a? 

a m a  CUBE: 

Bars suggestfw. "%hi@ %B tb s u g m ~ t t u n  nbioh assle i x r  by wag 

o i  a ~ame&as~ "Uavs f o  arrfre t h e  raotSan need not ba 

abtofasd irm any appslZaee oou& ejroerpt durlng euaR ttms aa 

aa appssl froln %he JuM1~sla8 i a ~  acltusklg padgag btriors rsluoh 

tasnrt that p u r  queatrioa, UP. Dodge, f k s  18nguage "8ucsh 

aotioa dws &at F C ~ ~ U ~ P B )  1 @ ~ @  irm BR appellate caurt, tkougk 

t k s  judgaaeaE RRC) besa aPfimr~ld 02 ~ett le l l  U ~ O D  appeal t~ fhat  

aomrt, RaasZd i i iooe ioa  a jud 

JWaE CWLWgt T b t  i e  rhat we oeanC, but the laowage 

that out can=kfrely. 



awln, wLnt~va t o  w%e ths ootioa aeed aot Bm cbtoia@& i s m  

aay egpXbtct a ~ u r t  excepe d u r i ~ g  sucob ti- as an ripwal 2%- 

proposed nqrrBnea%, I think you altnuld have i t  %a ragad rhea 

yau vote, X sect kr devoesd smut 2ro paws a3 h a  aatafb~tbat 

I an aof sws whether tkl: appllirad f o  this lslst 

amsrxdlaenf ar Oo fhe nbale thSag. - 

part n h % ~ h  ars bevst dLowsrd. X do ocrt. i e e t  very s trongly  

paior t o  cSO(b) %be% you baB t o  w t  qeave oi  fhe aggrllate 

gusre'l*, and16100n, XP youkave that requiwmnt, tbea i f  t h e  

reagsm for h a  tmeo psocsed, be doesa*t lgaX a ohanae, 

The Butaba~ $ L$be~rerd carre, rhfob XP ~ i t e d  at pap  flfl, 



i s  oae rbsrs, i f  t h s  party acsshiag Ohs relief Xroln the Jud 

had bad t o  go Co the rtourf aX appealst, they never pould haw 

allmed him to proaeed. Fblt oestaialy one cass wbre tk@ 

court oi appeals gnaw a g a d  deal a b u t  i t .  

X abtlaln met o f  these mtiom %auld baw t o  ilo mde, at 

Isarpt: tbea~le uadsr tbs i imt three aPaweo, a l th ta  a mar, and 

t h e  appl]la_f&e aourt aoutd stand ta Ram a good Barat arbout t h e  

oaars. U D ~ S S  the momat asn aham %bat be h a  a o m t h f ~  nbiah 

oamr aoB oansrldereB by the aourf of  ~gpcaslrrr, i t  rrour4 be Bsaied 

iortlra t tb ,  ulrlere he m n b s  a m @  oort of prWs laaia oarre, Then 

they eon graa* thtr leave aarl proceed i t r  the  die; t~ icC osurt t o  

baslro ft ,  

X donet  &el aniul ly  efrongly oae ray or tbs other. 

f t  tends t o  t ~ a k .  it harder t o  upaB judgawlnts, I think,  t a  bave 

t o  $a t o  O h e  appelXata, aaurt, 

aowrt aad t r y  f t  aut dm 

oalg o w  - l  Pram o i .  But tbnt ts a dWlraot ko%dlrrg. Tkcre irract 

.say doubt lrbarrt that. Tknt vaa a Tkfrd Ci~euPt  case. 1FWy hsld 



that you ha4 t o  have the gsraaiseion. That i@ tbe aarre here 

o%Ee$, 

UIR. DODOE: %bat page? 

JU CURES: B u t ~ b e ~  & S M a c ~ e ~ d ,  

the judge7 

mmE CURE; g t  wasn't that.  Tbe brimgy aaee i s  

a esgasata m6f keg. The kriWrg ctnlse has up, of ooume, 

sad it bas aome from t b e  Third Cirauif t o  the @upreme Court. 

They bald that  ~ffe~Crii *be tribunal, aad you oan apparetrtly 

fha% at a l l .  Thnt &a ebfect made the very judgmrsnt &warid.  

l i i teea out o i  aevsateea cromeata hero asre favorable, .. 

The JucstSoe Wgrr%neat a s p  it irs  a t~a;r lp  desirable.  

X doart vsaf t o  keep oo talkitqg, but f w i l l  add fbae 

every case I haw seen, just 88 Yx. Dodge aaid, has been of  

Zbe utmoart formalfty r l t h  us. rte bsve thaoe staeemeafar from 

aounoerl, and so Sa E I E ~ Q ~ C ~  ~ R F I  say, "CfO ahead." We ~ B B B I ~  'C bad 

t h i s  l ~ t ca ly ,  but rhea the  rule@ *ere Ziret adopted %l S ~ F C I  

gptt inp;  a gaod wag Xrom old habit, and we, would @l%ry@ then 

sap, *&It right, go ahead and see %bst you aatl s b o r  t o  %he 

d I L s ~ P I G ~  O O U P ~  +* 
LL: I esithdraa all. objsat &aa t o  bath 

ame~dmen%ts, I tbiaR ~trrybs X hsvs Plrrea a l i t t l e  b i t  over- 

whelmd by the, qurrration of  laok oP f iaa%&t;ey. 



rn * rnWE t z S B G B E O ~  the mt &OD r 

m. rn-2 it doe@ laeenr f o  me that by tbe vagy 

nature of  the g~ouoclaf ahtoh f o m  that barsia ioa the m t i ~ n ,  they 

deal a%th =%tam r i t h  prhi<th the @our% a i  aggealrt %auld not 

have @came in ooataot i n  t h e i r  preview bandliog o f  tbe  aatas. 

PZt 

olesr fa  Butobelz Or Bhptrisrxld *hap, f% bars doae aay good leo have 

t h M  ZomaPisr~1. The Z~Oesf irwliaaf i o ~  eboao evera a gmat 

by ooasfaat prerreuret . The Xatest 

iadiaatfoa i s  %hat tba Vkird Clroutt i i n a l l y  i s  going t o  3et 

this fellow mopan the gudgsasnt, or a% lea@% rao it couads. 

E ham Men ~ e t f r r g  8 trarsrendous basraga gram t;hr lawyer begs 

avcar %&n~nos I rro?ta n plleos in the Vaod.a~bilt WB ~ v l e c a  and I 

-said ha .a#w ieywr-litigious and t h i s  oas just tka kind o i  aaee 

%a ahiah s wsalt judge mads a @&$ah and t ~ r ~ f e  a bad ogiaian, 

ne f .(tbou&t Sbeg bad trr the Thlrd C%rrsuXt. 

le*elrt bscb $or rehear& ag bsio& the  Third CLrctuPt 

and put .my a~tgaLQ1~ OHi9arsl them Co slbw %the% hoa .coraagE *bey rema, 

and therelam they shouXd ritbdplaffl their prraviakm opfaloa and 

say hs alas eat%% l ed  to  a wg trief. 81o the Third Circuit, oe a 

@mat ooust praperly ashoulB, dented rstheariag, Th@p. d ldnct  ear 

an$tb*.lag, but tb clerk wrote *o t h e  Xtrayes rnoSorsiag tbSe 

l i t t X a  p r  ourilam and @aid,  Vbt,  court: d i r e o t ~  sl t t o  fe l l  you 

that th* i s  *%%bout prajudliaca t o  g ~ u r  rigbt Boar Bo apply f a  



cot5tute forra oi Chr amadmeat. A l t  thwe %a favor sill rafser 

t X SI a& re, uocfege&s~d the motion, 

atE CUBE; The aaotioa fs tro approve this araeadlssnt 

;La ttne iorm tbnrt f read. Do you wont stit t o  rend %% agatnP 

? lo, 

dX1 t;boas i a  favor ralee thprir: rlgbt 

#on let UIB gga iomr ld .  WZe @US), I s b u l d  tbink 

**d &mot orvw iwtaad oi 88clollsatog*, far thsxe  any qwst $@a about 

or klts &epu%yw. I: Ban*@ tbinlr you n t l l  i P a d  Hdistriat di*eotorw 

XMJrfia y ~ u  naat t o  M, 

01B CLABX: I %bin& %hlce &a tbe rlLgbt t i t r e .  Xsnqt 

that ;p%gbt, m18ndP 

3 Yes, this i o  the rlglbt tLtla. 



.group bllg ahc~aah %o, 

me 

any We left that; up ia ths air the cdhsr day. You 

youreerli @rid ,  I believers, %ha% t h y  haw amnded the  ats%utc, 

t o  pertst* f r~u t o  arue the  V~JnitsQ Btprtes, but I thlak yeu owbt 

taka OU% 'l)OPd n ~ ~ X 1 @ ~ % ~ ~ R ,  ~h8Lt YOU I s b ~ ~ l d  

in ,  X Bonqt 'tram, and aforr*t .&at t o  take ttm hem t o  8eotdc 

t Tbe preasni: t P C l e  o i  $b:he o l d  oalleofor 

m* 
i s  i~tirraaX mtrenue ageat %a ohare, p%w f h e  oo'lteata~. &B * 

,So the Im%e~sal llsvaaue CMe apparently eaps bs i r a  depufy t;a 

4 Thag %a otgbt . Pour poiat am i. 

that CBe atatuee grort0dela i b ~  @@it aglrriast tbo ommrfssfoasr, 

nom$ng f hs aomil~artoaes rather tbrt $be dtreotor7 

HB* 8 I tbf ak it pegsitar suits agaiwt the 

United Btntcre, but why aot lerwr th& go *be aporeer te  cbeolr 

up. If ic i  p u m l ~  a d e t s l l  poi&%. 

JWm CURE? SkalZ we approve it eubjeat ta Ulaab@a 



eakiag Purtber ohealr ii there i e  any gusartiolr abouf te7 A 1 1  

tbaL k5nd. 0% aoume, ii we donot put the  rule@ Ln am, the  

date o i  Awwt 1, 19138, rsould kw ~bbaaglod. Otber~ofrear ,  tre da 

wry mu~b need s m e t h 9 ~  of t b i s  Liad, &ad thla, h the wusual 

o m .  

A l l  ~ S g h t ,  war rL1'1 t a b  f t  that i t  &SJ taapg~oved. It 

direaueslrd tk3a and I thflnlr ne aa$22aB tke  prinoiple, We, laray 

ttovr, setf led the  rordiag, X apa naf eurre. Thta mfers bsok t o  

Bulo B(b). Ve 4eotdeB that the pleadtogo would be s g ~ v e d  on 

that t k s  ComoStf eer agprowd ia priaatple the aotion thaf f hers@ 

h pagerre l ~ h o ~ X d  bb @ e ~ v e d  on e v e ~ y b ~ d y ,  and the Beportar ahould 

mabe euoh oborngss 2n tbe tulee snd iorme, art asaersary t o  asrry 

%bat prlnotpls ouF. 

It: Then that &a ee t t  l e d .  Tbel; @ w o r e  a t ,  

Z bogs * 

Pa~rae SO an9 31 appeared t o  br quits qarpaly approved. 

Oul* irieMII, ilr, tbpmdorf, bad *bat E Choulght as. a rather 

bromidSo quest ioa, buf no mlgbC oovar it, and tbevoiara I 

s t  that  are mfgbe  we'll drop a %ioeaadse i a  Born 81 aitrer 



around the tlpord $1Q,000 appearing i n  t h e  statsmnt therro, 

nrecover . . damt~g;e@ din the awunt  of $10,00030. 1 would d+op 

a footno$e numbersd 2 there, sad eay *or hers substftuta, dgreo- 

t i o n  Par spctcific selfef when orde~ed by tbst aourt." 

Ilr. Longrsdtlrf @a&@, t luat  are you going t o  do @hen it 

i s  s o w  other form o f  juclgmnt? X ehou8ci thlnk t h e  rcsarroaable 

thing. was t o  ahrage it, but neverthelsl~~o ae cran put ba a ioot- 

a&e and say that ,  rind psrbrrps it  rrrfgbt add a 1;Lttle olearaersl. 

W h a t  do you thfnk about %bat? 

PXRSt(fr: Vouldn*t Tt, be possible ta  put it  i n  

brackets j w e r t  following the $18,000. lrut bn braalrstre *state 

g:  %a, aould do %bat. Do you th iak  that 

@oatId M b@t%@~?? 

w i l Z  kw coaa~r5id ou* by puttang ~aokhelr braokat i n  tlxe text l a  

Fom as, 

Tb8t aayeze those ~ l p e o l f  l o  ~ u g g e ~ t  Lea@, llay we now 

tuaa ior EI moment t o  %go or three ~ f b a r  t h l f ~ g s ~  t1161 mist 

hporfsnt Wiri~g t h e  Departmeat of Jul~t%L@@ ouggeetiona. Do you 

wfatant .%la k o k  ~ i a f c  tbme3 

' . , . A t  %hi@ poinPI Chaiman ~ i t a h s ~ l  jleit t h e  met- 

%w * * *  



page 24 and g ~ i n g  oa, Cbe f i r e s t  swgdartfaa, a@ I uaderralerad %t, 

aoargfalnt rhea thsy rrrs lipon %Re gavsramwlat. 

The aee~nd  su&gerrtioa, going rrlaag, i~ their auggea- 

tiorr paads ariiginally by tb o l d  Depar%s~nt oP Juet Oce, iprearsscsl 

B ~ m a @ l f ,  an4 bere agaia brombt up, tbaf 5@, Zkwt tbora bcr 

O L ~  lowed a l ~ i 0  P~FVI(IB aa som oi l icLaf  o l  the Dapar%a~eat @f 

That partLouZar anuenBrsslFt, you m y  reoa21, I ream- 

me~ldeQ Wiore ,  but you gcrntlsma voted it dtraa. You tkougbt 

it war, unnoeerssary. X doaut bnm n h s t h e ~  pcu rant t c r  dc any 

glare or aot, I BoaW &am t h a t  I hrvs *ng very atrong lattXlag. 

o i  lBaa Pork, and so forth, 

A t  any rate, tbere f t  ie. 'Phsra are tqo parte t o  

*his ,  you are, the tqoloopfr aaattet? arad servLae an an a f i i~ l ja l  

of the Dagartraeat, dardglnaZed by tb Attorney Waeoal. 



do f a  ~lolne other rulsa, s w h  as tbe tame t o  ansrilsrr. lUIkiag an 

extra oopg Se no burden. X t  &@rely me~w adding aaather sheet 

oP earbon paper. I arhould tbfak A t  was i a  t b s  in terest  oi the 

plafnt  i f  f cpnd aould ga~aqilitate tbs  oonsiderat ion o i  the a~atter 

by the  Depsrtrxrsnt to have another oopy, esrpecially i f  the stat@- 

lsent nss  raebs~  long and fhey bave %o have anotbes o ~ p y  teadle. 

X donre fbi'nk there would bs any obJeotioa, nor do 

X thSflk i t  rould require us t o  extend tt t o  the stlatea. Tbe 

United Btatee $8 %a s cl'aes by ftsslalf, X th ink properly. 

E thiak it nould be rlerr gar us t o  adopt some o i  the  

sruggestiana oP the, Dopartmat o i  Jusltice rad not have Cham 

i se l  that ns aro ao(; eyspafhetio i;o tbem. I: thfak they rre 

perhaps the moSt ~ ~ a a ~ y  ones t o  ul\$sst;s~ t o  i o u ~  ua up i n  

the hlupgrms Court. 

dtfwB CLARE! TRep asa't t b i e  alxrried iurther aver 

Sato Rub B(b> ae t o  the plesdiagsl. ThM, you see, ooraee up . 

i i rs t  as t a  the ssrvioe o f  the aolpplaint, and quite logiaally 

t should Bay 50 that %@re dons, than f a  %be rtaarr of the plead- 

i n g ~  *they aould mqulrcl it. %bat gnrtttrular suggest ion, the 

ei~aond one, i s  a% f ba bottom a i  page 86. 

Bind o f  t b b g  t o  handle by way of amenclmcsnt f o the ~ u l r e .  . 



t: a~ tsCh~ugh thisre ass otbsr Xftlgrntr rhs *iouTd btt 

aalring; ust Xar copis@. 

Uoate, l a  Ztas % i l b  your 

f o  the other @as, %bat a l d  one? 

m* 
asend fb rutea Jtalrt  aa do fbSsa, buf rberr re arr amadgag fbaa 

angbm and osilr Q I ~ D  ~ & V B  tbfe added groteettotr, Li y ~ u  n f l l ,  or 

actded gata~ilibp t o  the gevemlosrrt, r k i a b  W rraartstnly agpxrrsed 

%a many, may suite, I r~oulrl do it. XX f rera the i l t f g & a t  I 

nould give the% an extasr cropg, 

aatioifies of Cbe agpa~trasn* a i  Justgee @ever t b e  alrole 

Dnffedl Btrtsr.  that aigbt aeem tgtvial t o  usl&rt8 woulil ksl 

abli annayaaae and &mo~iwn.S,ence rhea you rerli?de that these 

coarpUfnts are b i n g  ~sroed oa United Eltatse dttorns'm l a  

a l l  @he 48 hltatea l a  @@oat voXum. 

!a&* r That fa ~ i g i h t .  

I rn SoPgzesaed by nthat Mr. marla bas said here. I f bigla ii 

i t  dcwrolart add too auab, ii I say we that diaorrdiaed vord, i f  

m&bt appeatls tlre Deprrotmnt o Xt t t le  sad not bsvr thew ooy, 

*lFhPBl C o ~ a i t t s e  has t u ~ s e d  dma everythlag we have swp@tlsd, 

aad am we r1311 pee w h a t  r e  oaa do before tlrs FJuprame Clotlrt *ad 



Cangrs~s. The Goml~Ittsa its going out anmaty, probably, ntld ac 

%%%I 19s %hat a@ dnn d ~ . "  

Dm1 PI%@ 10: Wcs arar a lrssrf y dea Zing f n 4 (d) (4) 

eepsofallg with th@ saaanlsr of serving sumarons and aoreplaloZ on 

the  U~lted Stn%ers. We are already dealillg ssgeoially ss i th  that 

m* 

I think, i e  f;o eaXargar f h e l ~  tAm 80 alo@rer. We B i B a P t  have 

@try t~mBLs in agreeing t b ~ t  are rihould beoausa s f  @bar, Judge 

1Drfver s&W, 

N: That i s  s raiuob mro tmgortast oort~eerslon 

t o  tbse ,  I tbiak, than PlhXs, &is. 

DBAB PXRSZat %hen i t  oows t a  Cks ofkar amadstrat 

~skicsk would extend t o  all fber p'lead&aapsl, fhat w w l 4  W 

princlpalZg tbe am*e~ r ~ t l d n * t  L t ,  o f  -hi& they aaat trio 

ooaiss, f nm no* so sure, whra r s  are atready drraliag nith 

the% Xogta errpscially ior the  Oaitsd 8tn*sle, we should iatyo- 

duoo that asn item into a rule rb;lok &la naw b~onrd &a abaractor. 

: Z abould tbfrrk that tkelr eat-up %a 

auols that tbmy bave more %baa om bady t o  amsfdsr these thfo(pr. 

ides nllmlag them f a  dsarigeote srr Lttarney tc~ take eervlcs 



me N: f lslaoaderlw why aa, turasd lt dovia, 

you don$% have t o  do A%, f f  doeengt add t o  rbat I have to do 

no%. f aim Hswr t o  give a aopy t o  the U, .fd. Attoraety, and I 

nm bavs t o  mtl a aopy to $he, Attoraeg Oerrcr&Z. 

Aa 8 %look at the athsr isaguege, I am rondasl~g nky, 

i f  bs %@ going t o  hove teo aoples araZlsd to him, they  want 

two oagSe& del ivered t o  the Attarmy (seaegal. moarrsa wsr tbs 

@sot here. Naybe the  ansl%er i r r  t bat they have several agenaiera 

bBli+e akriah ~ B V @  t t ; ~  C Q ) W U % ~ Q ~ ,  XB tbea~t &as Q~S~BIS X am 

quite @urn they bavs Co send over raomtkLng t o  the Frsaawg 

Dap~rBmaln*. f f  X irfle a alaim and rsiuad i s  Derufad slld I br~ing 

a sufC for mfuad, the Bctgmrrtmeat; of dw~tSe# has rreslly t o  

they aaat an ezrt;ra c a g p ,  

Anaweriag my m a  irusgcrsfSon, t h e  lPaitm4 Zltsters 
(I 

bttorasty kaa Oo haw a aopg becraws hs t;o ba i l r  ao+pcaopoad.- 

ewe *%tb tasblngton about the aaare, and be i s  bauad h a  b- s 

GOPY 

Xn shes*, CharXie, ]I wauld iavor accsptSag a l l  t h s t r  

euggteksltiow, Saaluding t h b  ogtisxlal added maethod sf  stopvfos. 

CUBE: 41% right.  As f think back on the  



other, ara I say, X de f ia i texy  rsc ~dael i t  but f %bought t b r e  

was s o w  %areSiag: tbea that t h i e  qae a lslo~t bi speoiax aad not 

VQFY impart~nt thing, aad t h a t  ae aught trot l o  do slpeoial 

thing@. 1 tbink there sre awqsrs vbiob bave been auggesrted 

to %bat .  

A t  any ra%eg Mr. Inrmaan aaveri5 that  olrca adopt t h e  slub- 

rstaatlts oi these, really tbrae p~oporeale  hioh oh are set forth on 

f tag@ it the  otber papcrrisi ooverrad by S(b), and sllrrcnrirrg tbe 
' dslsigna€%on of  an oifiala'k oi the  Ildga~tmaeat o f  Just %as, for 

IeovAltls, 

Do you q f s h  ta dgsaws tbka more? Tboear t a  i a v ~ r  

30 maUNr I r o o %  vote against it, but i t  araas 

IC: The next euacpetioa se have from t b m  

i a  on f b e ,  ltt i o  o fairly iagortant thkag. ThSe %a t h a t  

sea lsxotsgt &a our ruXs FJa%uleBa;y, Nobody *ark@ exosgt a fmi 

Judar(4sl nbo oerk on oplaiaus that  %hay have in tbetr o i i i ~ e .  

f rsndlrtr w b e t b e ~  *e @houXd do tbie ar oat. T k b  bag 

acme up Ln th* judfokafml Coaierclaae. Many of Zhd alrrlrste 



the  courts, fhat we nercr open on 8sturday and they had to keep 

open s i t b  ta gkels ton  ioroa. I clertaialy think i t  ira mttaag 

so notbSng much hapglens on 8sturday, but that aou3.d eem to ho 

X shaul%gt a l  t inc2lned t o  think that the legis- 

latioa owbt t o  take effect  firtat. You sce, they say; * f0  

qould W w i l l i n g  to sruppogt sfarilrr graposals or leg%sis2atloa 

rberc nerdled t o  aonlom the law generaXlgw. 

1 d 4 ~ e t ;  $am rhathar t h i s  CoPrrnSBtee should do i t  o r  aat. X Enon 

I have trted t o  f i l s  papem fa %be b1st~iot alerkss o i i i e e  

I l r  i[s that federal, or state a a u ~ t ?  

I&%%, BvRW)R: mb@~&l oaurt. 

JUDGE CLABKt Tbay should be open. We feats4 tha t  

*bey are t o  be apea .  

JWQe PBfVa:  'Pkeg hawe at lctast. oae there, X - 

This  would be & departurn from tbs ge~ernl stafs 

statute@. They still aautlt Saturday, E guasar $a eouafl~y - 

pXaoas state co@r%rt work en ilrfurd@)r paerally.  lit i s  a02 rra 



bodfera Por the atatrrs atauld fleel. Sot that that  f s  a aoatrolXPaa; 

@if Q $ Z ~ ~ B ; ~ E $ C @  

JUDQIE CLARK: ta *her@ aay f u r t k e ~  auggsstioo? 

X guesis I n%lT stiy &kt %n the awenee oi.eome aonotze~on wo have 

not taken any aotfon. 

Shall, ar pas@ OD, *hero. X ~sould 9ay br~adxy spisagtag 

I th4ak s ~ s r  are prabbly  ;aomfw this *age Thisl i s  the %yge of 

tkixlg, X thrnk, oa vbPok I aould nat *ant f a  rulrh iato Ie~geBar- 

abfp. 'MlW BBOW fh8  kin4 aE thing: oe do not @ant to lslgriag 

orr t b s  proi*~larfoa, do @*. 

eS natvm: I thing. the isradelllahip pprobtrbly lmrbouXd 

not tbiak we naedrrd t o  say anytbitlg fhsre. My thougbt there 

r nould be that  the in* i a r  deve%oglng M*ur@%fy. Tka~e ha@ i L a 



artiguXrmte i r a  rlritllalg, dapositiow eoay be taltsa Wgare aay 

psraron, at  arty ti- or p'laatire, ugan aay notioe, an8 i s  any 

mamar &ad wba  eo taken my bB MOB lffUl ether E t e p ~ I . f r i @ ~ . "  

&~tndlrrlfr "in a ~ ~ r  mawE would parmi* them t o  me a meorder 

ii they nalrtsrd to, 

KT Itia~xiw ao taotioa on that, ~ l e  ~ i l X  @PO- 

seed ; 

1 

o f  60 d~y .  an sui$rm agslwt the at ,  nhloh L *be mu*). 

plssdlLng male. 8Lnce tbiei %s aaa erpplioetlon t o  ehs oourt, the 

oourt doean*t roL kern, t b b  %le not ~methbag: t b r t  rum 

ou%side ~2 ODU@ a ~ t i o n ,  f shsufd aat Chtnk t h e ~ e  wars otly 

Lot w t;ura, tbsn, t o  the ao~de8aaatZaa make, % r i l l  

fitg, f b f  fhey bad aoms ovei pmfty auob t o  our eaap. 

6ltnae fkta bas Wsrt ir gmat $en# QX ooatealeioa, ~ea%Ey Z ssr 

@urgrM@4 rlirrlr 2 mead t h l ~ r ,  ltnoallag baa a t r o ~ l g  illom oi the 



Sclica i r a ~  %be tap. 

wMAw:  Doeaa@t tbt ~uXs.~egulre ibo oaasea* 

&ape as= aver t a  aag ex'tbat at: ax1 str t h e  jurg trfaP, baaawe 

begom jury i s  m;Lvab a l l  garfisa hove t o  agree, and %tad  maar 

that tke gomralseat r i l l  ~ e l t L  olsr%a $guay. %hot tr aX1, X t  

Sen*$ rrberaver tks doienaant sf%% rrSve i f .  

t h y  roaept our fs mly OW quite s;lg~i%lcant 

proper rekwlry~, t bPC sme aawpff oa@Z aoM tt iola aairts abiab 



Tbme rre that %go par"tiaufa*a t b r t ,  an qulcrk =ad%~g, 

atre~eby tha aouft @&a set nlrXde tlrs iia8iw o i  th aa~bbiarsltoa 

and subplit $% %a 8 J U F ~  OP ~ a i ~ t m i t  it te the  o 

Yw.  mmSr Pea, I tblnle *hey have go- & low 

D B Z V ~ E  Etlr didsrst mk8 a diveat aolagartroa, 

f hrve Wd t o  rely upon mcy rrsmory of sur rule %lo re8disg: t h h .  

ts the dSJlomtiao@~p goaer tkbt t & y  put txt the a o u ~ t  $o sat 

wade Zhe emmiorsfan*s fiM%tyg aod have tr i (~1  by jury X i  Ba 

the oaty rim&giara$ cba 

Xxogucrgs ta the fimt pa~agrrph af (b) puFt f agg h@&t @a tiw 

judepr aat t o  appaiat oosmtslsion~. &t adaioaiarbea hiar *bait i t  

shall tre the iekeaaept%on, not t h e  I P u X . ~ ~  flka fhe  appatatrsst o i  

a aaaste*. %bat: @&gigkt have deeerrfag aXXs@t on arny judmo 

t gives 



m a %%**I@ Oaw@gg, 

D R X V ~ E R :  Aar Qewral Yt$obnX1, painfed out Ss the 

Chief Jwtics psterday, Z h s  am%%%@@ ~ ~ i g i ~ a l l y  vaeed %or 

jury tpla%ar, axld rs aarrua, around to t b l s  B esac iaa elroep t iaa 

amas, griaoLpaXXy'Obmlahs bilg a t  prcjeatr share yeu hs8 

X daa % t bf nk t hare Sar asrag% bias igtportaa* e trough i a  

little *age, and pm~l lb ly  ~ R B  shouE4 %mat a i t h  tbama. Z data% 

rtfhaut: taak%w i f  eradptiaaal, f doart kacnn olt nay. X daast 

4nQrrmigent poattioa, @2! eoume tW f e  wiag dona undsl~neath, 



The man *ha ha@ made CbPs almwt rr lXfs  effort iar a g;sntlemaa 

by the  name of  Palmer. iIsl has goas around mskLng spssahes. 

I take it r ~ a l 2 g  oas can n r l  Zeaet eurmPJerr that Mr. Psrlmr &as 

b s n  a l%bt$Ie rmumm3ac3, 

lli%. N: They have ohnnged their positlea, as I 

recall S t ,  over *ha yearat. 27% rrut *hey rlttltsd us t o  adopt euah 

a, Che unole o f  our oofleagus, did a SoC 

of sork mtttng up *be sule.  Than tltsy ahangad thetr mXad 

and d%@.pltl't %a@% a pule. Tkso %hay rlarobsaged atla oam back 

sad w i d  they d i d  want i f .  Then it thlnlr they vaoills%ed oa 

the quast iaa o i  n h t b r  they *anteat a jury or dM,dil*t want i t .  

A t  one t h e  they dida P t ,  aaat a jury beoam6 the j u ~ y  nould 

otiak tbe goverrnmsat for damges. ft bas b a a  prstty hard t o  

JUDGE DBXVER: While Judge baa aontrol aad dts- 

aretion t o  aggolnf oaaamisrsfowrs t o  not as a trSbunal to t ry  

wrg Clf i i icuXt  t o  saooapJSoti ft and oarry &t thztaugb. r fthout 

ths oaoperatian of tbe DapartlgeaZ oX J u s t i m ,  becauer at tke 

greacrnt: %%ma the omnmlt3asfoar~ar ore garid by the Dsgartmant and 

t h e  Degir~%maf has ooatrol owr tbs smouat ai crompeaea%ion they 

moeive. They Mvo, lmen gotng t o  Co~grelse &ad having a d e f i n i t e  

l i m l t  gPaos4 oa the a~louat ol per .clfem that aaa be given t o  

these aomissionars, and oa long &a, you have tbs Departmat o i  

duertiocr ba2ding: the purge altlriager, aoutroltiog the pay oe the 



they w e  C h e  oclatmfarleion sxtsxrrsively anmay. f f  you doaPt have 

to mke any mjor canacaarsiaas, X thiak ft llai %ell aortb wbilsr 

t o  a system abiah %hey wpprow, af .  and w f  ll we. 

f t  i s  etgnff.iaant, X think, that the  day begom f 

Jwrt$ae rho fe i n  oharge of  theria aondsranattoa vork a t  Yakga~,  

made 8 trip dmn t o  see m, and be t o l d  m8 they  ~ 2 ~ 1 8 )  havixlg 

soale d t t i i a u l t y  r % t h  tbe laad they are $atdXag i a  aontleat; ion 

plutaaius~. They havo, rai~ed *brs amouaf oi  the apprnrissd value 

of the land, bu4; *bag artill have d l n i a u l t y  witb tbe LP~O- 

maem. Be said, V s  m y  aurk you to rppaint aosugfssiowm 

in $bat orrse, f doart kam; but IC jurat waated t o  thrm 0u.t 

that arugg*@'tioa %ha$ we msg, i f  ve aaa% e i feat  enough sstttrle- 

meats hem, &@la, you t o  apgofnt o~xomiarsSaaem.~ 

rCbaf eurp~isred me very muoh fa  vSew o i  tba prlar 

o t t  &Cud@ of .the Departmat. 

Xa ol i ios  we have rQhf am a suit  by ths govcrra- 

peogb iavolvad &a tbts exp~apriatiorr, The lbnd i a  subject fo 



a lot o i  leasas. Tbag had t o  b ~ t m  i a  aXl $be tenaats %a the 

prwaseiag. It ha@ bsea goLng orr am ior I t N n k  about two 

Xf you brad ta  have that 63 beioro a jury, jwt 

tbiak af the burdsa LZ pllioeer oa fh@ d w k e t .  I olpla glad that 

t h e  Gbgei Jwetioe has tht very mugh &a aaia4, ba~&ma X eRirr& 

that %at the a h i d  probfegl. 

DRWJSR: It ;Ls phpbaally lmoaie5bXe t o  t r y  

m o w  than s ZLmftad amber oX fbess jury oases n t  any onr 

%em, sad i f  you bave oae o i  theeta buge gioject9s rhssa you 

hrva bundmdcr o i  oases ha try, bt Ssr-a maattar of sawral pare 

eo d laayrosa, o f  tbem, 

pshiab Ptokge L t  dasirnbl@ -I trbe out those words sad Hag, 

Tbat would s l tghtxy reduce the ampbaels, s ~ h i s b  t h g  

a t i l l  gpesesve by the  reantella@ biorr tbe isst, that re$&rsnosr 

t o  oarambaSons @ball be t'lzs sxosption and no* the rule. T b t  

irs tba most iPnpurtrn% part ol their p~agoreal. 

GMBK: Hops * 6 ~ l d  SO do t o  a ~ k  sotnrebodp -- 
an$ X should think %he astwril gemon here might be Islaled -- 
. to .  trtk ooitb &l las~rt f ko gotrtrllriaaa t~ho  aenf tho letter* tho 



AsaSstaa% Attorntry mosac81, sod ssy re ars favo~ably bpapressed, 

&ad make smlragle suggesltiow raloag tba line p w  as@ dalng, Pan*@, 

and make aaothsr suge~sstioa nhioh t r@allly tbiak %a quite 

Jlmporta~t, fhat ie, aot so mah Paaklnif ra sugg@stion ss psrbap~l 

t o  mke, thar i~gutrPp: Wka* rould Cbsy do, ii *be@@ B a r s  %d,dopted, 

s i t h  %fro ZdgfarloeSon ahiob has Men raf~%i;rcrdu*ed? 

&EL H t  ilbe #@me old b i l l  has b a n  raktsoducrsd 

Oo the 3a gua at the bottom a i  page 28. Z4, just  

108. mmB2 X t  eerm t o  pre %bat that provisrian 

abou* trtal by ctommiraairia~ ratbar tban a jury being the exoept toa 

roeber then the rule $s nof a properr attatamsnt t o  put i a  any . 

ruls. Wbe2bsr or not i f  ;ts tb. exoeptrloa rather fbnn t k s  rule 

@ugh* t o  be, indiarrted %n tbs  text ui: f b e  rule by tb proe$sionrr 

aeMttiotr~i @hers @hem l e  a large bocly of land, aDrd oo io&b. . 

TQ ' ~ l rag  that fknt  @or% af t+ial isbould be Cbe exoegtioa r%%berf 

t b a  tha mXe, at I F ~ ~ ~ W F O  t o  am %B n(Yt pfopBr Xaaguage t o  put 

%a a r u b  a%! oeaar%, 

mOmBBOR OORX@mr & think they taak %bat ftm lglula 



Ilft. mPO1: What X have said, X s s t i X l  b s l f a v e .  

sow ids~abze  

i e o ~ t n a a e  ~ h f c b  oaoae. to uhl witbout aay opportualty Zo study 

it. The bar karraet bad an opgarfunfty t o  regtster i t s  rearotioa, 

*ad f suppose lar%yers aa the o t h s l ~  side aS the  aondesltlatloa 

sand &% f am. 

Why dolo$% %d taka ff  under eonoridera%%ort, very aaregul. ooa- 

csidscation, % t t h  Zkcl suggestion %hat Xsland tallr iac9-to-&m@ 

*iCh sam of the Wpartmeerstl* people i n d  rbgorf baok t o  

Dm# mWAX; t b a t  do g w  think, CharXeer, OX adopting 

PIRBIQr That was my point. 

sigase, tha t  nce are very definite'ly not @lng f o  put ttcss(t ~ u l ~ l s  

up a t  onae, so tbsga m y  be time t o  o~aasiBer that ,  

JWBB DltIVlpR: This is r bigblg teahnfaal gropasltioo, 

and ss rant to  ~aake eum t h a t  tbhf bar sa a whole undeaotaadrs it .  

lost Uwyerrs are not %ell  inforatlad, and X tbiDk *bat you rouxd 



gee you oirouXatrlad tkfar ta ths laweyrs qould be probably 

ciu%%@ m fs# letter@, soae i~rvor iag  jurlear and ot&em Zavoring 

<rommisilarioa@, and that fsl about it. They would rrot rrtrllus fha 

arlgniitcaacar o f  $be aba~gea. 

UB. LEWLNbfr t Z  nQbt be good gublaa relatioar, t o  take 

%f up r i t h  the  Bmriaan Bag dcrsoaiattoa scotion, nhick f thfDJk 

you appeared be Xere . 

the Awr Scan Bar 8slaroaSat ion aoasj; ftutsd SO%@ ly tor %ha pa~p@e@ 

af getfiing Rurct 72A(b) ahsag-ed aaaasding t o  tba rirshssl of  

t h e  Ikrpw~*aoest o i  Jmtim. It  i s  s.till &a clxistclncs and i t  

ctilJ. annually mkss ragarts laad Ories t o  gpt the fbuas 

ao.m%%tas, 

MR. mmWN: That i rs  vbat X qae thinkfag.  

Z mi also warudsrfiag ghat re rrEa (toivg 20 do about: the 

redrai t  d- @awe ol tbags groviarionle. W~uldl r a  go riglo% t o  t h e  

Suprim Gourf with#ut tellfnp: the bar that  na have# made 

oharnwyrsl tn inngugua~? Should ae do that aritbou% asking iof  





e l f o f t @  i r e  tbe suggmtioa oi  the  Mportsr, SuBga CCLattr. 13s 

rero jat dsbatiag the ertse* oll t h e  suggcletioa. The iangresc 

sioa E get llrom com@n%% alrouad tbe  table i s  $hat St Sat t b b  

geoera3 optofon that they bsvc gons a far pay %mar@ raeietSag wr, 

but parhap %e aould get theta t o  go a, LitCfe farthep. f ra ' t  

%hat about rZght7 

mtreatsB from tkeir %at~aw%ggnt sf and, and i f  PB we~i: slong 

wi tb  thsls at  alk, they  @an% orvw go baok t o  t b a t .  Vhea yau 

rbstber ape doing %4i LCta the Zllgkf o i  the psndaacy o i  t h i s  

Ugils2atioa. ds X u n d s ~ a t a ~ d ,  %hem i s  a b i l l  in C~agrcfis to  

cbawr t h i s  rug@. 

JmOJE CIABE: TbaS &e right .  

WR. mMQ1: It  re should adapt fbs  reoomaelod,~ttow of  

the Xtep&r*wat of JwstSce, we would bs tn a muah better lporaiaion 

r e r e  TS&elg t o  40, ro PPI I R O U ~ ~  not ba iaolioh abouC it. 

BiB. BIOH3R: Fbt ,  Z take it, would be Chi@ GI 

off Amr5~aa Baslr As@asiaf;%oa, 

6mOB 8th Both that oom%ttee and the  Bcrgartmsltlt 



tbo Dslprrtwnt of Jualfce. But re shauld like rko &am, ii 

Be aoufd, am* both are f lkelg  to da. 

Isload, you a@@, nhaa %hi@ aam up, I iimt suggeatrd 

here t&t *CI a ~ b t  to oowider Lt, sab f said tar ny p F t ,  

reading b t  pr~rcewllrat hxettly,  E thought t W p  bad givslr up t h e l t  

trurjor @%nab a& %hot themeion, re aug~bt f o agpraw %bear aosw 

ear. X tlrtnls tbsm io rr geod deal of areat n* that say, 

m, W3 I E ai l1  bs glrrd to masr rbst  3 o m  Xiad 

au$; i f -  %h@a sad $e $aXB ta $baa, 

CULlOKt 02 aouree tbis aam %a mpy late. '(le 

are parieaflg $wetfOLod fn trlZing t k e ~  *hat re on, very guroh 

intsreated, bu% ne gat tbta juat as our meting ogeaed. 

ti@%. 3x3 r Phsrt Le ziljfbt. X ~ 8 8 1 1 y  B ~ n @ f  b*f&em, 

thrt bfU, whioB ksepr ~ o ~ s i o g  in, tls em* going t o  pas#, 

be<~auars Congrelrm&n @a Oalfe~ an& Congmaawa Ca l l e  r, ba*b 0 6 ~ y  

it, r a 8  t b y  w a s * %  162 it get out f a  fb floor uallsea slmeoaa 

Sosaaa il; sue. And! I donot think tt bm aafihiag! PSBs auf i s -  

ualssra the Ateorl~ey Qewr.4 t a b s  s vlslry stgag stam$. 



as muob 8i~ppore as i t  %auld ham had fa ptior C o n g r ~ ~ ~ e @ ~  There 

%cepe som people in the West who didaet rant a aondemaatioa 

ruZo af a11 and were d L l ~ l g r ~ ~ t  led and uflbappy about it;, aarf that 

sltpeot a oomittcre t o  pmsr om t h i s .  

ooataat a i t b  tbied %ad haw, rorttsd i t r  rather caloaely for 

a nuatba~ oX yaolm. I doaqt t h h k  i f  would be reaeoaabl~l t o  

ask tbe Qomraiftse t o  pass on S t  d@itn%tefy ar&%ltb %hi@ ~eporf 

ownielg %a fhW late, wltkouZ a ahsnao t o  aoastder it. m~bagar 

I doavt think YJB should undr~f  8ke f o oirauXate i f  grsnaraZly 

; t o  t&e bar and benab *hie late. 

draft by moil nithaut l r t t S n g t b i s  die by dsLault or kavttlgg t o  

os1X tbs Co~m&%tas barok tagsther again? 

J ( C U E 3  Wm rpaitcan get fhe  ~eatiossat oll tbe 



AXX r&gkt. There ape omdg Cwo more @ug@at %on@ 

' MavPag BQW 80 muah tor the  Dspertmclnt, I don't knm lthaf me 

peed -8% do any more. X wouW aet reo 

Oa 15ulr 7B(s) they poanf s Ourtbr aotatioo- as t o  tke  

rratweally follow fkat ne gourd no% enink this ~rar nsosarrary; 

Rule 81(s1. They bavo %asked it oue by 8llt)legaattas 

that  i a  D rsatoveci aoBS~a they would tx& get; aa auok tfm as 

otbarrsfsr , X ata b little rsurpriresd st t h a t .  It bsve aot haid 

tim t o  do any oaathsmat;kola mbyasli. CouXd you t a l l  i t  that  3s 

~ S g b t ?  It docrenot sedm t~ tae that their iigure was right, 

but I sty dbaf f a s s u m .  , 

They ouggest the% Cbira i s  a quesDiqn a i  i.srmoviog 

doubts, am$ X c~bouM daub* i f  r e  needs8 t o  rork oa $halt. 

U~%@.earrs somarkody haa s o w  iae2lag abaut tbiat, X rf ll. 

geaisr %ha*. X (yu(rsl68 n ~ b o d y  hrre any feeliag, ao X gags b t  . 
#m Z rant t o  t a a  avsp t@ tao arwgeartioaar that appear 

judge B i lay ,  i n  a rateer t o  ilr. Pryor, is not @ b a r  

se t o  nhather r party who ha@ M e  a Cbelg damand LOP Qwy 

%ria% i a  tk* oourf m u s t  ~sgeat b%@ datr~land fa  t h e  Ps4spal 

aaur* alter ramoval, 4 1Lroasl ~ u l t ~  Sa Xw~na aalU larior such a 

,aev demand. Moors*@ mdsrral Praatiee aayr, that the ~ e ~ m s d  



degdaad %@ unaQroe8aeary. A nafs i n  the ltma I a w  B B V ~ ~ P  saw 

t hler should be the rule, but f bt ~arutious a~unsa  l had b a t  

pepsat Zha demand fn order t o  be spurs. Tbw oases are ooafllat- 

9018 * 

I don't know b a  dmportant t h i s  ts. ~erbaprp Mr. 

myor f f Z l %  llrgslak about ft. t do%" twjsat i f  you %ant tr> do 
* 

siomthiag Zbers.' Pbu could do it %his nay, I supgas@ 3 Xareapt 

" j  buf a party r h o  bas made a tilaety densad for 

f r i a l  by jury prior t o  romovaX need aot @ damsad 

X aoaft qaat t o  pisy that X rrpn urgtn$ % h i e .  I[ dem@% 

Bncn b b  amah oX a quest ion it is .  Perbepe Y r  . R y o r  90~x4  

ZIke t o  @pea% t o  it. 

in a ease that I had Wfore Judge RWlleg h elf, %a %blab f 

ha8 removed Do bisr @our% Prom t h e  eta%@ oourt. Tke p l a i a t i i l  

had endoreed an bis petition the demand for jury tr lal ,  but 

o jury demand, and I f f b d  s motiorr t a  t a b  the oasa off the 

jury orrlendarp. Judge Rlley susts imd %be motion. 

T b  pla ia t i f i  than ocrtt t o  tbn Court o f  Appeals of 

$bar Bigbt;h CLrauS* itad rrrsked for a qrit o i  sraadaauns t o  a o q s l  

Judge RXlsy t o  put tbsr @ass Wok an the jupy osleadtrr. T b  



court t o  do %bat, but tbay tRouad up tbslr opinion by rsuggceat- 

513% that be give them an ealarglemeat 61 tlw to eervla t h e  jury 

demand, for wklob tbay pzomptly ass&e4, and %he @our* granted it, 

So sinas fhsa the aasa bas bssa.trlsd and it ira 013 

ovsr. Buf thaf ia the way tbtrs qutrrrtioa arose. 

l a  h l e  XeStsrr, Jud* f t l l s p  a u ~ e s t e d  ahaf r s  o la~PXy  

8fR. D m @ :  X m e  that; aprsadrasat. 

I3 WWARt I barcam! the  asffon. 

3 bIJLTU(r X t  ha@ beeta mom4 and seooPdod. Doee 

tavo* g112 rrWo tbefr  right b8abs. hlsvaa. Tkwo oppoesd. 

Marr thsrcl fa a p1ea from the &(Lttormy Qs~sr?l o i  

Al&@k& -- Pfaslta .f9 Mlsg folrgotten around hem. 

oar@ of  ths g~skXem up f o Almkr, 

~~B CUbRK: You arenet addr8a~iag fhat  t a  m. You 

are addresaiag thnti perbags t o  W .  ItRmna. 

mOmB80tt 1BXOltDG: f sag4 you ZMaaocrats are going t o  

take! owe o f  tha problepya up fa Alas&&. You are m&isg a 

- m&strke. Tau doa% have t a  norry about thse . 



K t  X i  you look on page 84 o f  UP. Vright@rr 

pry, tbsrrt fsl a letter fro@ the dttsraeg bbewr@l o i  1 3 f ~ l k . .  

@hat b6 roats, m a f l y ,  ie  a provlsfaa f o  ba addad %o RaPs  tll, 

'htbot lprl ~IgbPbe~ a11C1 PP~V&~C)I(BB g ~ a ~ % ~ d  the UaiecrB Stat@. uader 

thsss rules rsrlxaP3 'lilrrriaa be sraoted f o  f b e  Territwp o i  

Tbbre again, X don't k ~ a n  rho os~rles tlre burdea 

of? th t s .  X briag 3 t  up, that fs at%. 

md %XI s f should say after tb& wtter oans i n  

f miled oopies o i  tbir lettar froa tM lttorasy mneral o i  

Houm, *@ *b@ 

Attorasg Waeral, aad acr somom errs -- 

f had tslaphoae orllr i ~ m  a l l  o i  6 @ @ Y ~ B S  *ha* *ka@gh*. , 

as attm going %o do abaut i%. I saf4 X dkdoat knara th&* %be 

i$tarr wars @@lag ta  m e t  and B i s ~ u a s  it. The WXsglrta i a  

Coaggase :@&id if f h s ~ e  am any hslg he could giocr, bl, rowld kn, 

glad to  do %*LC. 

n a . DloaY they iollm the c l l t r i l  rubs7 



tW@E DPXVE1EB: AX% tbs ~ o u ~ t n  $a Alaska? 

@our$, 

JLR)CIE DRW9mr Altboub~k they hanets tsrrXtorial 

mt;*srs? b 

8 :  Tba* i s  a goal question, X donst &now. 

ft i e  hahard 9o clasaeiiiy what blood t St-. 3 $ b a n t h e  

juris4iotfaa of a Bistr le t  cauxrt. 

E: Ite slops here', for axsmpls, fb8C %be 

district aourt and f ha WZnth Girauit Gowf o i  Aggsa1s have 

ruXed t h a t  tbe t s r r i t o r y  sha l l  have t o  iurlalrsb b o d ,  s w ~  

earritary @ b a l l  no% have to.  Ige gays: 

nilppar~n%lg the aourt rstlirt4 aa RuXe 68(8),  balding 

that oaly f bs Uaitad tetaf es ia e ~ t b t l e d  f e rueh a prittir 

Terrftorg ia not a i i o ~ d s d  the @am prlvileg(cl se t R e  

United Statsar, Xor taaotarroe, Rule 48 (a ) .  Tbnt. rule abauld 

be smeaded g~aatirrg t o  the Territory tke same pr iv i l ep  

C h r  UaXtard States, enjoyti#, rcsfatfvrs t o  ieee upon t h e  



They want, t o  M l i k ; ~  t k a  governmnt, &ad smt ft aot 

wloo aeatr that they get BO days ior plawdfw, and raa Zortb? 

SSQB V B I Q m t  f tb.6iak f% rauld. 

N: Arernrt there aroma, other tsrrlforices 

bqs tdss bf a@L&S 

Mr. Utemam. XiWwaii h%s Ju&t adopted i t s  m11 rules af aivfJ, 

promdurr, rkech matrel~ provision for d i f  few a t  spcaial  treat- 

asaZ of the ts~rlXorinl gaverlment~ ,t;@ Alaska, by virtue o i  

an Aat o i  Coagresa, Ua mde srubjaat to the Federal Rulas. Pkilat 

i s  nof true i a  Bawait and i@ not true oS Pucrrto Rfaa, as X 

DEAN PIRSIO: f am puealed by our s$atuPi bem. 

App~rsntly f h e  P ~ d e r a l  Rule@ are made appliaable t o  &&ask& by 

s Conggrssstonal Act, f s  that  i t 7  

DEAN PIRBXQ: C I I ~  we make rules rtrpeetiioslly @gplictabt. 

la ABaag~? - -----. . 



W: Yes, I - t b i a k  %a, o&n, beaause at  t b s  

some ttm ' & b y  aomen8cad our rule-makiag act t a  iaolude dlaraka. 

X thought you arrlred llf we, bad done A t .  

I#Ra N: The qusrrrd Son  war^ OX pmer, wasaqt i Z 1  

D U N  PXWXGc Yes 

!@Irn TO : X thXak ae aaa, beoawe t h e  &at was 

mrbalracjed at the Barn eSm@, 

DJdAN PIWTO: T k n  Z thtak rs are under eom obligae 

t i o a  t o  do %bat ns oaa for  theta. 

"RuXss a i  protledura i o ~  Dietriot Courts. ~ b s  S q i 4 m  

Court shrlf. have the poaer fo  prrac~fbo, by gcatasal pulse,  

tbtt %na@ o f  pPoosas, wrlta, glsadings ,  8ad motiom, oad 

tha graotice and praoedure oP the Diatriot Courts o f  the 

@~f%e.ed Stsfse and of  tha Ditstriot Coure for fhg WrrLtorg 

of hl8alra in s i v i l  actiorrer." 

f i a a  so re am sat i r i i sd  i r r  our siadsl about rhat nta naat to do. 

B IIIZI(VEB3 We arhould aum@et to Judge BZsck f hat 

n erepagate are* of rub@ shoulci be iomuZatod i o r  tb@ oourt of  
\ 

- , - 3rvz 
& X ~ W *  



C b a t  Congress hae required t b e  Oup~m(r Court t~ mke rule@ SOP 

t b e  T&x Cau~t  and they bver draptgsd tkefr fee*. I think Cbiai  

muob twt f t  passed the (9cf. 

: T b  Cb%i 3 u ~ t i o e  @rots 8 latter fop 

the Courl: saying he nsr opgoskd t o  it aod thought it wnrra a 
I 

matts@ t b t  ishaul8 be handled by the  o l ~ a u i t  aourts o f  eppaai. 

Phdy d$dn*t pay any atBaatioa t o  %ha% 6% a l l ,  and went right 

ahead and pnesed the  &at, 

%be. Sugmno Court %a hsld'by Corrmrss *&%b mepaot f o  this rule- 

makLag fagat ion. 

M I -havan@% seea any aat tv i ty  under that 

law. Uaybs 4e ahauld suggest that, foa,  a eonbtautng advisory 

aoar~rltfecr olitb marpeat t o  tax la*. 

Irragusg;e o i  the enorbling aot , thsaa rul#s, ii adop*ed by the 

Buprenrs Court alrd not ahoopd by Coolglrs~s, would %hen bo 

e i h o t i v e  in the tarr l$ori~l  a o u ~ t  o i  &Tasks3 IZ erem %a pa* 

8: Yssl. That; &lo juaf are t underetaad 

$hs eifa;ot o i  Che etafufe, 



tbc TsrsiZoq ~y$? Aliaslra Sin ra atltdoa f a  tbe tsrritor2.l oou* 

i s  ta have the grlvlllergs thrrt fbe lfteleed 88str. in &a 

as I. wthbr iran tke teeatsmnt hsw, tkm* them, age ~ t a t u t s ~  

*a gfve thc exetaa)ptiaa~ CO fb UB~(llzlritory swb 

not hsvXw Po g9m bod ,  aoB so ou, but agpamatly t;b @curt, 

iacPwfi~g %ha liffntk C i ~ e u i t  Coup*& i e a U  that ~ O ~ C H B O  statufer 

of f h s  iuXes, a d  bbaf Chcl rufraa, sot 

mZerrPagl t o  Alaska, darrt cnory oulk the otrlutory idea, 

X think that  i@ hportaat, tbrf is, that thore La a 

past rsaard LR tbrr COWPIS@ of givZnfs pr%v.vfleyr, 

mmRr Buf u n d a ~  tba baabliw act t h e  rule@ 

would rro* have fo mler .Z;o blwka. 

1$i.t2a *sore Zemt miam rs b ~ e a k  up, t o  raos rt redrait 

oi lOubo 88 and 34. X am rorrdQrlagl wbathb~ %* @an d f i a p ~ ~ e  OX 



D m  PIREIX(1: I %auld aot @wee wftb that, but I 

Baa@% $hiak ws haws had an opportunity %o study ahot the 

ePPeat o i  shat '~lb are d o i n g  aould be la, 

1IR. Could re %e.eave it  Ohat nts w i l l  bsrvs the  

m y  speof sl obJsction. The par%$alrau'iar poist tRe am %Cslg%~g 

Bomebocly saPd ~omethialg about oaptee, D M  idbeg matioa Bay- 

%me r X do&(% think re am under say ob%igatiea 

t o  go fom*r*6 wftb tbst. 

l3 PfI#SllQ r Ths p~opoaral i e  f hat t h e  refgbte 

and privilatgsar $rantad f bar United B f  rtesl sha l l  Iikew fsls Wa 

privils)ar appZioabZa t o  the Ungted 19tsfse, suob 9s tgo oop;iclrs; 

nrraaltrr . 
;DBI[VSRs Z don$* t b i ~ P I  we should 

lilrr tbat u ~ i P l  %e knm rbst we are dolng. Bmsbody ~oaZd haw@ 

%o go through t R a  ruUr t o  eas vbnrt tlaa eff~crret o i  that 8lsul.d Mbr. 

WR* : That i a  toc gar-mesaabrtag. 



prsgteaF, andl the Reporter w i l l  try to erare w h a t  1Tgh% he craa 

gather, uaxetress w61 want t o  let Leland do It. 

mean it i s  approved? 
+ 

N: Wky don+% roe leave i$ t o  thcr Reporter, 

. and X a i r% aresfart the Reporter. 
3 

CURIE: A l l  right. 

me 

and expeneao,. That was Che #%nth Cirauit caas, aasoet i t 7  

y for aaets. 

# r  You might oonslider, ir,. Repurte~,  thrcm- 

ingg thenn a sop by putting i la  soma 1~agusge *ha* whrtmvar %be 

Uhited Btmtas i e  rel%sved o i  bonds, ieemr, aad expenses, the  

Territory oi  Alaska sbala bo eatit'ied t o  oarrs~lpoIldiag r(rli@9. 

X %anted t o  aaZl attentiom t o  one Cbfag more. You 

said you aantsd f o brgag up Rules 93 and 54. 

a ~ u l e  ae Co proof o f  o f f  io ia l  rsaords abroad, and f t bas Wen 



raoo~nnsded for  same yesm by tho @sotion of  Xnts~natioaal 

and Cornparat iwr LaPr o i  tbe Amnerlcloln Bar Arsooiat ion. Lt baa 

been baougbf to our a . t t s n t l ~ a  repeatedly by proP@tgsor Re, who 
/ 

ldjl the  ahaim&~ of *be cromittse. f think it As s goad and 

X karvcs Zo say fbot there i~ quite a 1i$LttX@ i d  it, 

a& X fb iak  pertiapse up@ mag bave Wea a ti%tXe remflrs Dbsl! we 

b v s  aof etudied %t mocr. I Botltt L t r o ~ ~  that  i t  i s  proper -- 
me 

JUP(YZ Gut=: yes. I* fe i s l ir ly  ibw, you as@. 

Nr You BidaPt ddnatrlbu*s i t  t o  UBT 

C U R I :  Yes, Lt tnrpo~ dMlrilf~ibu*sd. . 

mOPm80R VR'ddmt X f  wa@ Q%s%ributed very enoPy. 

JUDGIE GWLRK: It 'aas d&lsrtribu%ed, BIO you oi i io ia l ly  

. have it boforrs yau. F ~ % B  &@ Jwt Rule 44, Proof of O f f  LaUX 

 moo^. 

It i s  d i i f i o u l t  or weZZ algh imgorrsible f o  grove 

grogo~e8 dratf 1s & ray oJI geftfag aert i i ioatea by eomoas 

other %ban tbei *tiran ourtainW ofik.aial, w i a l y  suah o ~ f ~ a ~ a Z s  

as our Dan, t h s  vXde crowul, fhre aonreula~ agsn$ea, aad so otl. 

That i s  s very itladequate statemeat of it, bu* 3 am 

not trgjng to atfate 3.t sxaet5~r. 8 rarrtsd t o  try ta t a l l  you ths 



- gurgorsd, aad 3 tbtak %be purporms i r B  B god oad baawe 3 t  i s  a 

serious quest ion Lo, the owes where i f  aomes up. 

: X underetand the r@asoa they a m  roorried 

about it i e  that  t h e  Me. Yorg rtrh fav for proof o f  %bas@ 

d o o m ~ a f o  aasr regata2ly lybhtm(pld t o  make i f  very di f f i cu l t  f o 

prove them. fsngi: %hat ~fl3hf7 

dUD(ilE CLARE: t think tbaf ira t ~ u e .  

: Our rulia provddsrm .that you can use 
1 

eitb@,er the @tat@ prooedws UP the  prooedure uadbr t h e  rule. 

?hay f t ~ d  they have t o  we t h e  praaedure under tbs  ru%e, arhioh 

W impoarslblr, m, aaB %be @Cat# graardulre $8 also impoarsibla. 

tbree pare. Z have had iettersr and oi ooupse fbe  GommXttss 

bnr had lasttams through &eland. 

Z am s 1PttXa worrfed that we bawe noC gald too mob 

attention t o  i% OP aaurse, tt i s  a queslCiaa t ha% t o  m a s t  o f  rrrr 

itP SINBY of2 m ~ ~ f  o i  the  tfm 4 But i r r  %he sxact crme tt &e 

lloilrly important. 

f nould like to do eoaasthitlg about it amafilas. f. d o  

I I not kam &bat I aan as& you Co pass t b i e  long afal;u%rr, Bven 
I 

I 

I 
I 
! 

though it %era oarcsfully siltadfad, f n tqo ot thms miautrra at 
I 
i the @$,d 6g 8 1%@@f0~, 
i 
i 
! %@a* : Professor 1Yorgan naa t h s  draitraman of 

Dad you hawe B crbaaiso t o  look at S t ,  ZManP 

S @a&$: Vkat d i d .  YOU 881~3 



Dm1 mBGM: X t  would have t o  omat undrr Wule 

they Bad s treman&ousrlgr Zong; gropm&Z. 

ta giua w a ruJAl ior 8 3 ,  no% t o  Lelaad aad tbo Reportel: +b$s 

D WMdhIQt I kavarr@t anyftri~g t o  do. 

aUaQE CURL: Burn. You bavlsa*e anything t o  do. Yau 

lave P u e ~ t o  Riao taken aarr of. 

li%R. : Prom a quiok gllanae at  t b l a  vapor%, X 

do n& see $he proposra4 1ana;uap f hey want. They raay %#om- 

tbSag oughf t o  bs dona. 

bere. Tb one X have M 51- %X9B3. 

m* 
ruls , apparently a02 muak %anger, buC f would havs Co srt;udg it. 

They &oar% italiatr;a land d a l ~ t s  1gBe you do, ilo t den" tam 

DEBS @I=#: You d&d.dtl-ot, aup bm soon you wu.~%sd s 

Y r@pore, 



CUB$: Do you %ant w t o  put a t f m  l i m L t  on 

i C ,  20 drsyds or GO days? 

B M-1: X should Ill&@ to Rave GO days. 

IUR, 3642ml11: 8Sxty day@ $$*om the  time YOU knm about i f .  

JUWE DBIIBIV&R: I t  migW be nsll t o  mnke the  report 

M2ore Bhe Qwm&Q;$as &@ disbanded. 

: Them are oome point8 f aaat fa brtag 

up, f imt under Rule 94. This I s  Professor W~%gh+b*@ N d r a i *  

sf RuW 34, 

I E: Oo ahead, MrG. Lemarrn. 

: I thlnk tlrr EngglParh i a  bad i n  RuXrs 94, 

"Za addition t o  the right t o  obtain fhta produa$ionw. Tben sr 

t o  @ubsltrsae he, says, **Xu s d d g t i o n  t o  tbe  ~ i g h l ?  t o  o b t a l ~  

That, I should think on quiok readlag, rould imply 

that  you had s right t o  oktagn the procO~lrotioa OX a doamant 

or thing gar iwpaatfon by interrraglatoriers under Rwla 39, 

whereas my undsrstandtng 5s tbhaf under R u b  99 a l l  wu aaa 

oat1  folr is aopitrra of Beaignated doc\maa&ar, ah8 no* Zar Sol~pra* 

%ton. Xre f hat right or wrong? 

3UDaE CMRK: Pau o s ~ ,  am%nF tb&t ,  Mr. Wright. 

m%)mSSOR YRIQBT: Tbat ire  aa objsatioo X made 



penteMay, and the  Co~rm$$Cttr~e %aid pw, P aas a l l  wrong, f aes 

rsadlw $thf@ too ifterally, and everybody ~soulA Lrrm tblls was 

merely a mcansral reierence to IIulrr 93 aad yau would look t o  

RuZe 35 t o  erea what couM happen. 

I: One @Wabe~ sf tbe Copuntttete, fhliak, 

doe@ aat abase $bat opin$oa. That Zar *by I sugmst that you 

t r y  pour hand a t  rewritgng L t ,  beeausrar X tjtrought Oba originaf 

l~aguaga was bard and X $hSnlr Ohis ~crdraft tlr bad. 
I 

mQm8BOR WRfQm t %his Sat not a redraft, ilr. tremaaa, 

%%is i s r  arbat tho Committse approved. 

MB, LB$W#S: You Bid aot redraft it? 

reidraft, buf i.qan$ed t o  (give the Commi*f@@  bat hiid 

approved y ~ ~ t e d a y .  

prod uo.t . 
PRWEL3808 WRXQHTr I take no rerrpanraib5lity fog t h b .  

JmOE DRfVER: Tkfe, %B what the Committea d l d ,  Tbot 
l 

i e  why f t  Look& so bad, 

me 

JtRlQE CLARK: We sxgscrt to ~ o r k  this over aod*arrarf S t  



%EL : Irf my ~ f g b t s  am rerrcafved t o  look a t  

a r e d ~ a f t ,  f riXl abatairr Zrom further ommant a t  the wommnt. 

K: This &st not a redrait. This gar jwt  aa 

attempt to sttsta what t b s  vote WSS. 

HR. mIYULN#: I think 12 carrtaiaJy ought t a  be re- 

II v. Taylor wdthout 

a#y B ~ O I R X I I ~  09 goad crarree. Wberers, under 34 you aanaaf look 

a t  thes  ntthout raheaiingt good caw*. 

1E am a JJ$'f;ll;Je oo~mrwrsd asas t o  arbether *bat aw 

&n~oaabteocy. Plrrhape the anmer l e  tbs* i n  39 a l l  yau sro 

ssllrPw for fsr oapias, and %a 34 you are asking t o  Zaok a t  tbe 

XIayb it Lsnrt ol@ar saougb, but X t b h B  b t  fs rr $(rod thing; 

to do, ii re aaa make i% elear. F k t  Mar, %her@ ougbC t o  & 

manes laad i r z d  merely a guestion like %hie: W S d  you servo 

a autiae'l i f  @a, attach a o ~ p y , ~  Xa the tattar aarr you doa't 

wnnt t h f c  r%grmt*oXele. . 

me : I %QUO& agree, i r ,  Reporter, i f  you oouZ4 

out dma 94 t o  apply t o  gotag on law%, pko*ograpbirrpl, sad s o  on, 



&rod r s o t ~ l a t  P t  f o that, I thin% you wouPd have raaoved a good 

deal, o i  the ovsrlapgiag and inconraiartenoy sad ooslplicatioa . 
: Pula SS'spglissr only t o  doeurneats t h a t  

are attaahed to iaterrogator$eies, awl Rule 84 apptfes to otber 

nta as ae319, 

DRDRIVER: Ieagt  Rule 34 the ar~ulcr you aould have 

t o  use i f  you ranted to get on original t o  introdlace %a evXdrrnaeP 

JUUQIb GLbRK: Tb.t i s  rlglht. 

MR. R: Aisle 34 i s  abaf you rau3-4 .dam to uclr 

t c  got t h e  osigiaal. Vadnr 33 you oauZd get ooplra. 

BRZVER? and in~pectioa and pbotopsghfng. 

mQPmC50B W B X W T : :  Ilr. Xnmann, the rrealiion X Boast' 

I have a redraft for you as f gromieed lare* nlgbt ,  f dl4  work 

up eeveral redrafts, alp a mttarr of 3act, last night and 

sgala fhkrr w r ~ i n g ,  a d  altbougb it seemed t o  me that it was 

guife oferr rxaot ly  ghat the  Comnrit.tee wanflsr done an&. I donst 

fbink them fhl rny dlubsrtsntial disa@[reament as E have under- 

stood the  Bieauaslion, f fouacl thae the draitlng problem tra not: 

as eacey as ili miah* have seemed at f imt planer. 

80 1 was gotng t o  propose, and X wgleoteel Zo meatSon 

S t  t o  mu, that the Judge and P be given aam Zrsaay, *hen we 

get bash and bays isom tiw &a H64w ftavea and Sianleapolts, t o  

t ~ y  t o  .or% out a drnZt t b a ~ e  and atrculste St to f h s  Cormaifter, 

rae8er fhaa tiryfng to do rsornatthing under pmssrure ov.*a+ght h e m  

.wRSok mlgbt not b@ sstteiaotory. 



L E U N N ;  I cua qoaderiag wbeZkar goup authorlity 

should go 80 Per as to oonsfdcr t ranaf~~r ing  i ~ o m  34 i n t o  193 

paper whiab would inaorporate tbsa Pirrdiag oi paM aause 

in that aonaeotian, and would t i e  up the t-o ~ u l s l r  $a on@ 

p l a o ~ ,  * 

proweding on. I% ereme t o  aus ve have two diiPema* olsosrer 

of thSngra. Pa Pcve on f h e  one b a d  tbs  oxa~armsr arbiob iaePwles 

the a ~ l g i n a l  doawaaats. That dnbludea daa nta mhiab a m  

thlrrge lfks get thg  sn order t o  go oa land. But acs f o  tkrae 

doatrine, and these oaa be gotten by say of iatrrrogatorke, 

A$ the z I thowht if t ~ s  were g ~ f a g  t o  raoaslt tb%@ 

VP might waat t o  t r W  soare aooouat of Rub 4b(d), rand %he 

guesCIon there i e  %be subpoena. 

They aaid qhia i s  tba kfnd og thing tor r b i ~ b  yau lrnve tar 

ahm good oaururr, an8 you have f o  ahw good oaulss on it, but 

are want t o   arks some referr)ncro *a i t .  





3 f  tb mn dassmnt aaat 40 subl t t  fatsrro$rrtorie~ 

bu* he rants the Beombats, tbere abould be pr 

ior tba$ fa tboee awes which da  lot regolire god  mu@. 

Woul4s@t fba* be propeg9 

m* 

gem* ioa, 

lt aaaf f o  add aao%hsr oaueios or sumersfioa. Bs ]I 

aonimlloa la ,  mg rein&, aad X Oletfalr there w i l l  be aoaiueioo at  

%he bar, betnean fb r~beaLag o i  aeasslii%g ts f ~ k e  it ouf oi 

HSeWrion 'cr, Fay %or, a d  w h a t  pou moa by gad oauae . X t hiak 

i f  you aould oltrzfSy tkat, %t wauld %Me bQ helpful, 

W B I Q ~ ~ T :  TbW frr erre a i  the  thirrga shfoh 

h*e held a@ up. I rclaXly don't sea has gou a m  nor& tbis 

out wi*k& oem gwtty substaa%lal refereno. t o  %he H 

4 CLARE: T b t  i S ~ e .  Hr. WeSgke ~tstlf 4s all 

you a l l  aad say %ha-& X r i l l  be raasiag you. We .&11 o m&aa%e 

r f t b  yea just arr rspidtly a. we Q ~ B .  

N t  1Br, l(ifghe13 mked m t o  ray hs was 
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