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FRIDAY MORNING SESSION
March 11, 1955
The Advisory Committee on Eﬁlés for €ivil Procedure
for the United States Distriot Courts reconvened at 9:35 a.ﬁ.,lr
William D. Mitechell, Chairman of the Committee, presiding.
JUDGE CLARK: Shall we assemble; gentlenmen,

There have been distributed, I think, drafts of the

~ changes in Rules 33 and 34. I should think that those ecarry

ént;whatrwe wanted to do and are usable, There is certain
reughﬁéas of language that I think probably could be improved,
Unless you want to spend time on it, Mr., Wright aad_I will
try to iron out some of the as®s, and so forth, |

MR, DODGE: Xt seems to we they are entirely in
accordance with our vote. ‘

JUDGE CLARK: Yes. Does anyﬁaéy’want to do anything
ahenﬁ these drafte? You have seen them, have you, Monte?

MR, LEMANN: No, X haven*t., Shall we stop to read
them now? |

CHAIRMAN MITCHELL: I suggest that the Eaﬁorigr make
up a complete draft of the new formula that we have, and thén
send it to each member and give you a couple of days in which
to write in to him any suggestions you have to make. He doesn't
have to follow your suggestions, but he eﬁght to have then snd“

polish up his draft if necessary. I don®t think a body as large

as this can gain much by trying to work out the exact verbiage
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of the draft very well in a town meeting. If he gets out a
draft as soon as yreasonably convenient and mails it to each one
of you, anybody who wants to can look it over and write in to
him any suggestions, and he ¢an handle that in his own way. He
doesn®t. need to adopt them or take & vote on them or anything
of that kiud,rbut at laaét he would have the benefit of youx
suggestions. How would that work? |
JUDGE CLARK: Of course, I would do that in any
event.  We have to follow some course of that kind, We would
‘have to see the easiest way to do it. We may be able to do it
by interlining this draft.
MR, PRYOR: These drafts are substantially what we
agreed upon yestaréay,
SUDGE Bﬁlvﬁkz Yes, they seem to me to be.
- CHAIRMAN MITCHELL: 8o much the better. 8till I think
that method waélé give a little further check,
JUDGE DRIVER: Polishing up the language ané'diafian
really doesn® lend itself well to graup work. X think it
would be better for one or two to do it.
JUDGE CLARK: All right, we will proceed on that.
basis,
The next rule in order is Rule 4L(b). Y should think
that ought to be approved. There isn®t very much change. The
amendment provides for the addition of Yor for lack of an in-

aispansable garty;“ and makes this conform to the amendment to
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Rule 12(h) which we paséaé in 1948, 1Is there any objection or
‘exception to that? _

DEAN MORGAN: I move it be approved,

JUDGE CLARK: Unless somebody wants to call for a
vote, we will consider that adopted. |

| Rule 42(b) is the next one, and that is the addition

at the end of the rule of this direction for final judgment in
accordance with the provisions of Rule 54(b). This, too, may
not be strioctly necessary, but it has seemed to mnvfight along
that this was desirable as aarrying through ﬁo its logical con-
clusion this important provision for separate trial,

MR, TOLMAN: Ve held a similar one over for action
when we reach Suié B4(b). | | )

JUDGE ﬁL&BK: Yos ué approved one, l4(a). We held
over 20(b). We can hold this over. All right, let¥s hold this
over for a féw:miﬁutes, because it gets atfsntien in 84(b).

Next we come to Rule 50, and theve are two parts to
this: Rule BO(b) proper, and then there is the additional
subsection (¢) which we davalopaé‘ixem some of the state
practices, notably Kentucky, which carries the ides somewhat
further. |

| The whole general purpose of this is not merely to

clarify the practice, but in part it is to provide ier avoid-
- ing, if possible, where the matter has been settled and the

-appellate court and the trial court know what is to be done, the
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necessity of another trial if there is not a jury question in-
-volved. Of course if there is a jury question, it will need to
go to another jury if the matter is reversed; but if there is
not such & question, then these are various steps which make

it possible to settle and end the matter at once,

From thé comments it appears this has haérvery'coaa
| giderable appravai and thare«is,QHita a little enthusiasm. The
most question, quite naturally, is sé to the longer (¢), and
I think in general the questions there ave mainly as to meaning
and interpretation and whether it will happen often enough to
Justiy tha»gééitien of this subsection. There is some
eriticism of what is'béihg done there, _

When we get to the point, X have two or three propos i~
tions I think would be a little clarifying, but I don’t know
that wé:shoaid take those up until we knﬁw what we want to do.

As I say in my letter, pages 5 aﬁd-s, the criticisms
going to the substance of 50(c) "urge that the rights givgn iha,¢
party who originally secursd the verdict are more than he
should have and that the situation is so oceasional as hardly .
to 3usti£yﬁsa extensive and perh#g& difficult a provision.”

1 am now speaking of the oritics, not the support, of which
'~ there was quite a little,

'%ﬁa,iirst point, I auggsst; does not seem to me to
be a very good one, I think as to the ma# who secured the

verdiot and who is now going to lose it, at least temporarily,
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it is desirable to protect him if it is in the essence of the
case that he should be pro&ectaé.

The second is a question of judgment. I don®t think
it is going to happen often, over and over, in litzgétian. It
is of course the occasional case. All this is going to be
occamional, Nevertheless, this being a difficult m#tter,
this being a matter we are attempting to work out, may it not
" be better to do @ complete job, as I think we do howe, even
though there geed-nat nécassarily be xesort to it repeatedly as
the jury casescome up? | |

Mr. Wright, do you want te'say anything. Is there
anything particularly in the late comments? »

PROFESBOR WRIGHT: There is one question which several
people raised which I am bound to ®ay completely baii;es ne and
I don®t un&ezstan&, Among othexs, I think they are raisiong
the same point which is raised by our friend Lon Hocker and
our friend Judge Nordbye. Lon Hocker is very anthnﬁjasti¢4
for the smendment. He says, "If properly applied by the Dis-
trict Courts this will cure the diffioulty in the Federal
practice of not permitting an appeal from an order sustaining
8 metipn for 8 new trial®, which I had not imagined that the
anendment did.

Judge Nordbye's comments are somewhat more extensive.
You will find them at pages 18 and 19 of his address, He says

that this changes the former law in that, although we don®t do
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it in terms, this will now allow an appeal from an order grant-
ing or denylung a motion for judgment notwithstanding the ver-
dict, and it will not be necessary any more to appeal only from
the original judgwment.

| I bring that forward, as I tell you, not understand-
ingly, but thinking it sounds vs:y'stranga'ta me.

JUDGE CLARK: I don®t know where those two gentlemen
get that, I don®t know that we are making any appeal from
anything'bnt a final judgment, as is the usual federal rule,.

DEAN MORGAN: What part of the rule does he say
causes that, Mr, Wright? I juat don?t mee it.

PROFESSOR WRIGHT: Let me see if I can find where it
iz here. Yem, At line 50, on page 43 of our printed draft,
we say, "An appeal from a judgment granting or denying a gatian
for ;}uégﬁe_nt notwithstanding the véiéd&at". He saye although
we use the word "judgment™ there, there is no such thing as a
 judgment granting or denying & motion for judgment n.o.v., and
therefore it must be that we contemplate an appeal from the
order, |

DEAN MORGAN: He doesn®t kuow that our rule requires
#n immediate entry of judgment, does he, |

PROFESSOR WRIGHT: I would think Judge Nordbye would
know that. |

DEAN MORGAN: If the clerk doesn’t enter the judgment,

then there would be nothing to appeal from, I suppose.
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You see, he is,think;ng of state practice, where you
make that motion before judgment is entered., With us you have
to make it afterwards if the rulsé arelaamplied with., That isr
true in a oumber of states where they have the judgment entered
tumedtately, . |

§§g§35$ﬂﬁ MOORE : i suppose there is a teéhnical
point there, It ssems to ﬁ@ there is not much to it. 4s I
understand it, the appeal teehnically anﬁ literally is from
the judgment,

| DEAN MORGAN: That is right. |

| PROFESSOR MOORE: But in line 50 we seem to say that

the appeal will be fiem_tha Judgment g:anting or 6§uyigg 8.
motion for judgment n.o,v, What it is is-gh appeal from the
Judgnent after the metian-granting oy danying has bheen acted
upon, j

- JUDGE DRIVER: You wouldn®t have a judgment denying
a motion for judgment n.o,v, ” |

PROFESSOR MOORE: No. | :

JUDGE DRIVER: Yﬁu»wonlélhave the er;gina;_;uégment
based upon the verdict of the jury.

DEAN WGAR You just let the ;udgmént already
entered stand,

JUDGE DRIVER: The judgment on the verdict would
stand.

DEAN MORGAN: I know, but our rule requires immediate
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entry of judgment, and the judgment would be on the verdict,
don®t you see,

JUDGE DRIVER: fiﬁutvl think that language is a little
misleading there.

?BQFEESQB MOORE: Why couldn®t you just strike out
"granting or daéying“ and-juét say ”apﬁeal from & judgment™.

MR, Lgnaﬁx~ Would it wmake it even plainer te say
ﬁaiter an order has been entered granting or daaying a motion
appealing from the guégmsat“? "After an order has been entered
grantiag or denying & motion for judgment natwitbstéading the
verdiot, an appeal from the judgment n.o.v. préssnté“;

JUDGE cmx»; This bhas brought forth comments from
other people, I remember, not just on this s#ms order, but
as to what is the meaning of this, anyway. -Bome of these
things that we go over may escape me, but I am wondering myself
at the moment whether this adds or not. I am wondering if we
would lose very much if we struck out that whole sentence,
I cannot think back just how much we expected to accomplish,
To put it another way, whenever afﬁan gets to the appsllate
court on final 3udgmeﬁt, you do consider all errors that any-
body wants to bring:up.

I rowember now one ag the other points here. Some-

body wrote in and wanted to know if thiﬁ compe lled the appellate

court to look up all errors that nobedy was pressing. There

‘have been details of that kind.
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I must confess I cannot remember ba,ek}ta’»just rva}_;sra we
thought this was important. Parhapa if we went haek_?sné looked
at thetranacfipt we would recall it, |

DEAY MORGAN: We were talking about a eréﬁs apéeél,
Charlie, |

PRGrES$QR MOORE: And assignment of error,

- DEAN ﬂﬂ&ﬁész _énd ;ssigament of error, ﬁes, vﬁém
‘ ggulé 8 persion asﬂigu‘arrar.ﬁbﬁﬁ he hﬁd von the case, aéé S0 on.
| JUDGE CLARK: Of ﬁaﬁrae,hé oan, éure hé oan,
~ DEAN MORGAN: Of course he ga#. That‘ié ﬁhatvﬁpharta*
aptn;aa,saié, o o , | ,

JUDGE Q&ARK; Hr, wright, you were going to giversamg'
history on this, | | _ 7 , |

PROFESSOR WRIGHT: We had in mind what Roberts said
in uantgamaryywarﬁ v. Duncan abeu§ ¢roas*assigning arror,

DEAN MORGAN: 1In the ﬁuntgomﬁry Ward case, yes,
Roberts covered this particular thing in that opinion,

- JUDGE CLARK: It éaulé soom now undaffthgbpragties
we have, we don%t have assigoment éf errors. :;:

DEAN MORGAN: X know, but you oan raise the point.

PROFESSOR WRIGHT: What Roberts said in the Montgomery ’
Ward case was:

- "This being so, we see no resson why the appellee .

may not, and should not, crasévaasign exror, in the

appellant®s appeal, to rulings of law at the trial . , ¥
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I think we had this in mind and wanted to do something
other than talking about cross-assigning error.

DEAN MORGAN: Yes, sure, beoause we don"™ have assign-
ment of error, but you bave to make your point.

3&&3& CLARK: Again I raise»thsfquﬁsticn that since
that is so ¢lear on aii appeals, of course you can do all the
things that have haén mentioned, I suppose nobody ought to be
appealing in the United States courts ﬁnlessrhe knowr he can,
and I wonder if it would not be just as well to leave out this
sentence,

DEAN MORGAN: You remind me of what my brother said

to the Supreme eaurt'ﬁéra once when Justice Black asked him,

"Do you think you ought to have nertier&&i on every one of these
divorce cases?" He said, "No, but I had assumed that this
Honorable Court wouldn®t grant certiorari unless there was

some debatable question.” Upon that, Justice Frankfurter

said, "That is an assunption without fouundation in fact.®

You are assuming, Charles, that these fellows
know how to plead. You ought to ééma down in my country for &
while,

MR, PRYOR: If you leave it in, could you meet the
eriticism by saying, "An appeal from a judgment wheyxs the court
has granted ér denied 2 motion for judgment notwithstanding"? -

JUDGE CLARK: I should think if one were going ?e do

4t, one would try to make a distinction between the appeai, ,
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itself and the questions raised on appeal, An appeal from a
judgment bringing into issue the question of granting or deny-
ing, Saﬁathing‘af that type. |

_ DEAN MORGAN: Mx. Moore’s statement seems to me to
covarlthat; "An appeal from a Judgmeut after granting or deny-
ing a motion for judgment notwithstanding".

 JUDGE CLARK: What is that?

- DEAN MORGAN: He suggastsd that after the word
"judgment” in line 80, just insert the word “after",

- MR, LEMARN: I tbhink that would be confusing. I would
prefer transferring it to make it plain. “After a motion for
Ju&gmeat_na%withstandiég the verdict has been granted or denied,
an appeal from the 3g§§ment-pre§$nts ior’reviewﬁ.

- JUDGE CLARK: Yes, I should think that is the better
form which Mr. Lemann gives. » | ‘

DEAN MORGAN: It 1# axprssséd-the other way avound.

JUDGE DRIVER: A judgmaﬁﬁ n;q.va is after granting
the motion. If the motion is denied, the judgment is §e£§r§
the motion.

MR, PRYOR: Yes. o

JUDGE DRIVER: You have the judgment first, and then
there ias a motion to set if‘astéﬁ; to grant judgment for the
othex party n.o.v. If the motion is denied, your original
judgment stands., IXf it is granted, & new judgment is entered

for the other party.
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MR, PRYOR: That is why I suggested that we change it
to "An appeal from a judgment where the court has granted or
denied a motion for judgment notwithstanding the verdict™.

JUDGE DRIVER: This amendment is long enough and
involved eﬁeugh anyway. I think unless it clearly serves some
useful purpose it would be advantageous to strike it out
entirely. We have §aeugh in thexre. It is heavily 1@2&36'33
it s, | o

| "JUDGE CLARK: Just what is your suggestion, Judge
Driver; to st%&kﬁ this'aut or to strike out more?

JUDGE ﬁnkaaz‘ﬁéuﬁuggésted‘a while ago 1ea¢1ng out

the entire sentanca 6agianing in line ég;wiﬁh “An appeal fréﬁ”.

| JUDGE CLARK: . As At present aéviﬁ@é;'thét,is the way
1 feel abeut‘it; 'I really wonder if this adds enough to take
care of the questions that seem to have developed in persons?
ninds, |

JUDGE DRIVER: 1 am suggesting that on the assumption
1t doesn’t serve any useful or vital purpose. I don®t know.

If it does, 1 would be happy to bavé somébody point it out; |
Unless it is important, I think it should be left out.

| JUDGE CLARK: It was hoped that it would be clarifying
to people taking appeals. |

JUDGE DRIVER: Yes. 1 see.

JUDGE CLARK: The question is whether it clarifies

as much as the other problems that it might suggest.
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JUDGE DRIVER: It is a clarification rather than a
grant, then, isn%t it? It doesn't grant anything that they
don't already have in other rules,

JUDGE CLARK: Judge Driver moves that this sentence
be left out, lines 49 to 53, All those in favor of leaving it
out, raise their bhands. Five. All those opposed --

| DEAX MORGAN: What are you leaving out now?

JUDGE CLARK: The sentence,

DEAN MORGAN: Just that sentence, o the whole sec-
tion? | 3} |
JUDGE CLARK: Just the géaﬁence,

JUDGE DRIVER: Just the sentence.

DEAN MORGAN:- If you are leaving that out, X don't
see why you don't leave the whole stéﬁion out, because ths’

- material in that last sentence is the thing ééat puzzles every
lawyer, as a matter of fact. In the earlier part of this you

| have just the decision of the Montgomery Ward case, and you

are leaving out the thing which seems important to most lawyers

who are not used to having the person who has won make points

in favor of a new trial conditionally, It is very unusual,

MR, LEMANN: How does this sec¢tion compare with the
- Kentucky rule,:whiﬁh you say our rule closely follows?

DEAN MORGAN: The reason we get into all this is
beéause we require a judgment to be entered immbéiatsly after

verdict. In most of the states where you have this kind of
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MR, DODGE: No,

DEAN

MORGAR: Under our rule here, you have to,

DEAN PIRSIG: This whole subsection (¢) I understand
is designed merely to help lawyers understand what they can
already do under the Montgomery Ward case, If we strike out
the last sentence of subdivision (1) on the g?aaﬁd that they
algéaéy know what the law is, then that reasoning would apply
to tka whole subsection,
| JUDGE DRIVER: 1 have no strong feeling abeut it, If
1t stays in there, I think certainly the language should he
- @layified because there is basis for the assumption that |
"appeai‘i?om 8 juégmﬁnt granging a motion" could very well be
eonstrugé,as an appeal xroé an order. You do not have judgments
granting motlons, so far as I know. 8o a reader would be
juatified in saying, "Well, the Committee just used the wrong
word there. They intended *order granting new trial or denying
new trial? so there is a right of appeal from an order.”

DEAN PIRSBYIG: I would be inclined to think if we
have subdivision (1) at all, we ought to include that last
sentence for clarification to indicate what we intend.

PROFESSOR MOORE: Would it not be all right if we
just said, "An appeal from & judgment presents for review all
revievable error against either the appellant or appellee.m

MR, PRYOR: Leaving out “granting or ésnying'a ﬁptian
for judgment notwithstanding the verdiet™,
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JUDGE DRIVER: I think that would be sufficient.
Bverything we are talking abeutvhare is addressed to the
Judgment n,o.v., and it would have to be the original judgment
if it was judgment n.o.v. It couldn®t be anything else.

I think it would be simpler to use the lagguageﬁéefasaer Moore
has suggested,

GHAIRHAX-ﬂ:TQHELLz My recollection is that the
"Hianesata practice in this situation was very olear befare
Baﬁarts handed down th&t opinion, and his opinion muddled the
whole thing up in a way that I could not understand, Isnﬁt that
807 |

JUDGE CLARK: X think that is true, The Minnesota
rules are very similar in form, ihsra is the,uinnsaatavruxe
(indicating). That opinion was not too clarifying, although
it was intended to be. |

How would it do to say,(in line with what Mr. Moore
has suggested, "An appeal from any final judgment presents
for review". BSomebody has objected to that form "presents"”,

CHAIRMAN MITCHELL: Bay‘éresent, may raise.

JUDGE CLARK: ™An appeal from any final judgment" -~
what did Yauugqnist guggﬁst for Mpresents"?

PROFESSOR WRIGHT: He suggests that the phrase "review-
able ervor agninst either the appellant or appellee" at lines
52-53 should be stricken, and "exrors eaéurring in the course

of the proceeding” inserted instead.
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JUDGE CLARK: "presente for review all errors
ocourring in the course of the prooesding”. How is that?

MR, Lxgﬁﬁﬁz Does that take us any further into
appellate practice and procedure than we have gone in other
rules? It certainly is an attempt to say what the situation
- on appeal is, The other day it éas suggested that may be
true of 3ﬁmerei the other things we have said. zram not suye,
It speaks in terms of what happens on appeal. That is nét true
ﬁsztﬁ the preceding portions of the rules, éu & gquick reaéiag
they all relate to what happens in the district court, but this
\ sentence tg;lg what happens in the appellate court. |

JUDGE DRIVER: X think it was ﬁeaar§1~ﬂitcheil*a
suggsstien to use the word "may”, or something to show tﬁat
that might hﬁppéaf :i you put it too positively, I am a
little apprehensive that it might be construed as dispensing
ﬁith‘ﬁﬂmﬁ of the requirvements on appeal, such as the specifica-
tion of points and the specification of érrors in the brietf,
and so on.

In other words, I do not think we should put in
language which would be oapable of the construction that there
was an automatic review of all ervors without compliance with
the appellate requirements.

_JUDGE CLARK: Then we would have again, ™An appeal
from any final gaégmaﬁt may present for review all erroxs

oceurring in the course of the proceeding.”
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UDGE DRIVER: Is that your idea, General?

CHAIRMAN MITCHELL: X used the word "may" instead of
"ahall" to get rid of that automatie businass.r

JUDGE DRIVER: That is what I think shouild be done.

~JUDGE CLARK: This would be a sqbstituté for that
pentence in lines 49 #6 §3: "An appeal from any fiaal_iuégﬁﬁnt‘
may presment for review all errors occuring inrthé eagra&_ai
the provesding.” | 3 |

MR, DODGE: All ervors affecting the correctness of
the judgment. ‘

MR. Lﬁﬂ&ﬂﬁzﬁ_iﬁn may present it and the appeiiate>
court msy take it or not.

JUDGE CLARK: Yes,

MR, LEMARN: rhen'yﬁu don't mean that in effect the
appellate court must take it. If it means they must take it,
then it cuts into the §anéys of the appellate court, which
1 should not think would be very helpful to the profession.

1 can see new controversies raised about it if it ever came up.

What is that supposed to add to the
natural conclusion that an appeal from 8 judgment presents for
review all reviewable error affecting the correctness of the
Judgment? ,

JUDGE CLARK: It is supposed to overbear the language
of Justice Roberts which seemed to require something more

formal, I was suggesting myself that I thought we had gattén




432

fay enough to kpnow that one didnt have to have those formalities
to which he referrved, My, Morgan I think thought that the grass-
roots lawyewvs didn't know any better,

DEAN MORGAN: You see, the next paragraph gives the
option to the person who bas had his judgment set aside,

JUDGE CLARK: What thia’really means is an appeal
in this case without any other formality. If we were golng to
_be quite frank, I suppose that is what we would say, that
an appeal from any final judgment presents for review, without
any further formality, all errors occurring in the course of
the proceedings. That is what we would say if we were being
~ frank,

MR, DODGE: You do not propose by this paragraph to
give a right of appeal from #ha ordinary action of the court
on & motion faﬁ a new trial,

JUDGE CLARK: No.

DEAN MORGAN: No. |

MR. DODGE: The judgment referred to, of course, is
the 3u6gﬁ§nt whioch the party has mbfeé to set aside.

JUDGE CLARK: No, it is beyond that, It would have
ta be a final judgment. Buppose that there is a setting aside
of the judgment and the c¢ase has gone back and is being rvetried.
This does not give appeal at once, then. You would have to
wait until the end,

In other warﬂsi this is not supposed to add to the
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DEAN PIRSIG: Hov many comments were there in favor

. of subsection (1)?

ROFESSOR WRIGHT: I would say everybody was in favor
of it. In fact, ¥ don't think I totaled up the number because
there was such unanimity, The only questions were whether it
was unduly complex, Xt received universal approvasl. It is my
recollection there was nobody opposied té it.

MR. TOLMAN: But thevre were some complaints that it
was pretty complex.

PROFESS8OR WRIGHT: That is correct.

MR. LEMANN: Professor Joiner criticized it.

JUDGE DRIVER: When you have & motion for judgment
n.o.v. and the possibility of a new trial, you have a #ﬁ;@l&x
situation, and it isn't capable of simplification unless you
oversimplify it. There are a lot of possibilities theve which
have to be taken into consideration.

MR. DODGE: . The language suggests that the appellate
court has the power to deal with that motion for new trial, If
the nmotion is conditionally denied, subseguent proceedings
shall be had as thé appellate court orders. IXIf the motion
for judgment notwithstanding the verdict "is reversed aﬁkaypéa;;
the new trial shall proeceed unless the appellate court shall
have otherwise ordered", unless the appellate court reverses

the order on new trial, “In case the motion . . . has been
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gsonditionally denled and the judgment is reversed on appeal,
subsequent proceedings shall be in accordance with the oxrder
of the appellate court.”

DEAN Hbaﬁaﬁz This allows the party whose judgment
notwithstanding the verdict bas been set aside to assign errors
which have been made agaiast bim 8t the trial in the admission
of evidence, the charge to the jury, and things of that sort.

MR, DODGE:

: Insofar as the motion for new trial
involves questions of law, it is subject to the jurisdiction
of the appellate court.

DEAN MORGAN: That is right. You #en*t have to take

sdvagtﬁgﬁ of this second paragraph, If you aut’ouﬁ this sentence
and haéﬁ the second paragraph in here, it looks as if you

vere saying that the second paragrgph»géva the remedy for the
person whose judgment notwithstanding the verdict had beén set
aside.

JUDGE CLARK: Would this be possible? Put it as a
part of the previous sentence in line 49. “shall be in accord-
ance with the order of the appellate court and upon considera- '
tion of all exrors oéaurging in the course of the proceeding.”

MR, DODGE: Should there be in line 35 the words
"if any" after "new trial"?

JUDGE CLARK: Yes, there should be. That is one of
the suggestions which I was making.

DEAN PIRSIG: Do you think the Illinois rule is
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adequate for our purposes?

JUDGE CLARK: There again it is a question of choice,
I don't understand that Illinois claims to cover all possibili-
ties, According to Professor Cleary, in Illinois it dovers
a case where the trial court was making conditional rulings
which would sustain the result originally reached, rather than
to agsume that the original ruling was in ervor.

MR, DODGE: BSuppose the judge erdered a new trial
| eanéitiaaslly on the ground that the verdict was m&niiaatly
against the weight of the evidence, what right has the appellate
court to atbﬁrﬁiaa order, that is, to ardeéfghat there shall
or shall not be & new trial?

DEAN MORGAN: If he has granted the new trial,
particularly.
If he granteé it.

DEAN MORGAN: Of course, there is some authority.

I would supposeé it was never true, but there ls some authority
to the effect that the motion for new trial is an appaal
for abuse of discretion on that peint isnt there?

JUDGE CLARK: Yes. I was going ta gay there is a
good deal of thought theve that that is not appealabls. How
does that isaué“aamﬁ in here? That ien®t here. If & new trial
is granted; we go ahead and have the ngé trial,

DEAN MORGAN: Yes, but you appeal from the second

judgment then, Buppose you get & new trial ordered and then
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the winner of the first trial loses on the second trial and

says the granting of & new trial was an abuse of discretion.

When you appeal from the judgment, is that question reviewable?
smemxz 1 don't think it is then. |

DEAN MORGAN: For abuse. o

JUDGE CLARK: I éo:;"t think then you ean go back, If
there was an error in the original grant, I don®t think the
,gpgeii&ta court could reverse on that, They could xéwra& on
uiis?t occurred at the second trial.

DEAN MORGAN: I think that is true, too, but then
what do they mean wh’ga_thsy Bay 't.hay‘wan't consider the
ruling on & motion for & new trial unless theve is abuse of
disoretion?

JUDGE CLARK: That is putting it the other way -«
denial,

DEAN MORGAN: Vhere they deny it?

JUDGE emxs There is denial apnd that goes up. Even
there they won't do anything except for abuse of discretion.

In the other situation there has been a new zéial,
and I don't think there is any way _af preserving the rule
there. |

I must say that on this I come back to my same
suggestion., It does seem to me that this is too bromidic to
put in. I ®till think there is quite & little left, I don't
believe this is the most important m&a@& It may have tyauﬁleé
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Roberts,

_ MR, DODGE: Yen't the implication there plainly that
the appellate court has full power to affirm or revorse the
decision on any motion for o new trial, no mattez what the
ground of it is? 8o that is an ap;aealablfa; questmg.

JUDGE CLARK: I should think 113as 48 and 49 would
certainly so imply. "subsequent proceedings shall be in accord-
ance with the order of the appellate court."

g&, DODGE: Yes, That indicates the appellate
court can exercise cowplete power over the judge's actlon
on a motion for & new trial, ~ . |

~ JUDGE CLARK: Everything you put in, you could put
in something else: "in accordance with the order of the
appellate court upon & consideration of the entire yecord.,"
A1l those things seem alwost like stating the obvicus, Of
course it should be,.

You mean it is subject to the control of
the appellate court if it finds that any error of lavw has |
heen made?

JUDGE CIARK: Yes. I think I would renew my sugges-
tion to leave out this sentence, only this sentence.

MR, DODGE: The last sentence?

JUDGE CLARK: Yes,

DEAN MORGAN: We might as well vote on it, Charlie.

JUDGE CLARK: A1l right. All those in favor of
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Ed

leaving out this sentence in lines 49 to 53 will raise their
hands. Seven., ALl those opposed. Two. Seven to two,

1 want to make one or two other suggestions. I think
a8 Mr. Dodge suggests and as I suggested, too, there should be
a change in line 35. Ee suggests after the words "new trial® |
inserting the words “if any", I had suggested "if one has been
wade™, 1 guess "if any" is enough,

| MR, PRYOR: Judge Clark, would it do the same thing
if gou changed the wagﬁ'ﬂéhﬁ” in that line to "any", "any
motion"?

MR. LEMANN: You mean in line $5§

MR, PRYOR: Line 35, yes, "shall rule on any motion™,

DEAN ﬂﬁﬁﬁAKs This supposes the a1§€$nativa'm@ti§n
being made.

JUDGE CLARK: I should think it would still be "the",
although we could say, if necessary, "on the alterumative
mot ion",

MR, PRYOR: That is all wight.

DEAN MORGAN: If you pnt that in, you are all right.

JUDGE CLARK: '"shall yule on the alternative motion
for n@é trial, if any".

MR, ﬁﬁxﬁxxz. My. Pryor®s idea was that his cghange in
. line 35 ﬁauld'aliminsté the nacéésity for eﬁanging 1in§ zsv but
it wculé not if you used the formula yca last suggested,

KR. PRYOR: My thought was to say, “shall rule on any
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motion for new trial®,

R, DODGE: I am going to make it very plain that
the motion for judgment notwithstanding the verxdict didan't
necessarily have to include the alternative motion. ﬁhe:i I
first read those words in lines 21 to 23 they were not quite
c¢lear, and I was afyaid that we had not gotten vid of that
compulsory inclusion of the motion, which of course the meving
party may not want to make and ordinarily would not make, I
should think,

MR, PRYOR: The use of the word “the" is wrong. Therve
is no doubt about that. | |

MR, LEMANN: You could cover it by saying in line
35, "shall rule on any alternative motion for new trial which
may be presented".

JUDGE CLARK: Yes, that covers it, at least,

MR, DODGE: It is not quite clear as to what “this
motion" is in line 23, -

MR, LEMANN: Ve #re talking about page 43, Bob,
lines 38 to 36. Ave you going back to the earlier page?

MR, DODGE: "A wmotion for a new trial may be joined
with this motion," and of course "this motion” in line 23, I see
on close reading, refers back to that firvst "this motion," that
is, the motion for suagiaaéat:mtﬁtkatanéim the verdiet.

DEAN MORGAN: Under the language you have in the

‘1talicized portion of lines 21 and 22, you would alwuays treat
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it as if there were a motion for new trial included, would you
not? "a motion to smet aside or otherwise nullify a verdict or
for a new trial shall be deemed to include this motion as an
alternative "

PROFESSOR WRIGHT: Ythis motion” refers to judgment
n.o,v. |

DEAN MORGAN: It refers to judgment natwithstaaﬂiag
' the verdiot, | |
- MR, DODGE: = What do the words "otherwise nullify"
mean’?

~ DEAN MORGAN: It is to take cara‘ai a case such as
in New York where the practice was just to move to set aside
the verdict, | | |

MR, DODGE: That is already covered,

DEAN uanﬁax; That wouldn®t do, under this amendment,

MR, DODGE: "motion to set aside" is all right, but
what is covered by “otherwise nullify"?

| nEAﬁ MORGAN: 1 suppose it was put in so Mr. Justice
. Black wouldn®t have a chéncé to interpret what "set aside™
was, 1% you sald "set aside", then it waulén*t do.

MR, DODGE: All we have dealt with in Rule 80(b) wp
to this point is a motion to set aside the vevdict. Then when
we come to line 21, for the first time we add “or otherwise
nullify".

JUDGE CLARK: X take it this wae an attempt to make
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¢lesir that under the Johnson case, where you were supposed to
have to get up and use & special form of words, any form of

. words would do. It was, I suppose, to be sure that it was broad
.éncugh to cover the Johnson ruling. That was a five to faurr
c¢ase in which it was said that this was not available because
the counsel hadn®t gotten up and said in so many words that

this was what he asked for.

JUDGE DRIVER: He hadn®t saild the right woxds,

JUDGE CLARK: That is xight.

DEAN PIRSIG: X believe he used a form of motion
which was generally recognized in New York.

JUDGE CLARK: Yes,

DEAN P!R@Iﬁé There may be variations in other states
where lawyers use particular types of words which are nat'
exactly 2 motion to set aside the verdict. This was to avoid
any complication on th,ati You might also have, I suppose, a
motion to reduce the damages without éampletﬁly settiag-asidﬁ
the verdiot, which might involve this question.

I certainly don®t want to hold any

brief for the Johnson case. I think the substance of 50(b)

is good, bui I believe it is impolitic at this time to send aﬁ
amendment to 50(b) up to B§§ flatiy in the face of five Justices;
~ and Black, as you prebabiylknaﬁj,is all hepped on jury trials,

We sent up a prapaaéd\amanﬂmegt to Rule SO(bgaﬁﬁaa. and for some

reason or other it wasn't ggemuigatQQl:ri agree with Judge Clark
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that it is & bhard proposition to outguess the Bupreme Court, but
here is one where I would guess it wouldn’t be warmly received.

MR, LEMANN: Of course they could throw it out again,
We wouldn®t be any worse off than if we bad not done it.- Since
it has been so generally approved, it is a little difficult
to withdraw it now. I think your suggestion would have been
‘more impressive if we had ésEateé,it before we sent this out.
Sék'ﬁaving sent it Gatgané ?ﬁ the whole %f having been genegal@y
aﬁé&év&d;.it seens to aé righég dif!iauig iér us to ﬁizhdraw it.

Suppose we send it in and suppose Justice Black opposes
it and the Court knocks it out, we would be in no worse position
than if we didn't send it in.

MR, DODGE: 'was the motion in the Johnson case just
-a motion for a new trial? |

PROFESSOR MOORE: It was an ambiguousimntien. Nobody
knew quite what it was.

DEAN MORGAN: What he did was to get up and use the
New York formula, Eﬁ'mnveé to set aside the vgrdiat immﬁétatszi
when it came in. That is what he did, Then the judge reserved
decision until later, He sald, "Now I take up the motion," and
80 on,

" MR, DODGE: It was a motion for judgment notwithstand-

ing the verdict,

DEAN MORGAN: Yes. It was no good.

MR, DODGE: So you think these words, "or otherwise
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pullify" -~

DEAN MORGAN: Are hard to define,

MR, LEMANN: Mr, Tolman suggests that it would be
belpful to inelude 2 note to this rule sayiong this amendment
has received the unanimous endorsement of the members of the
bar when it was cireulated, and that might be helpful to the
Supreme Court,

‘ waan'f the reason they didn®t approve the original
proposal that they had one of these cases under advisement at
the time? That is what happened in the Hickwan v. Taylor
situation. We proposed an amendment which really would have
brought about the same result as they themselves brought about
in Hickman v. Taylor, but they had Hickman v. Taylor under '
advisenent at that tiﬁg'ané for that reason, as I unéerstoeé,
they withheld appgoval of our amendment, and then'iﬁ effect
adopted the amendment in their opinion.

It is my recollection there was a somewhat correspond-

ing situation in regard to this rule. |

MR, TOLMAN: That is corrvect. I remember when the
Chief Justice told me what they did on those amendments, he
said there were three situations where they did not act. Those
three situations were where there were cases under advisement
in the Court at that time dealing with them. One was the
substitution rule, one was this rule, and one was Hickman v.

Taylor. They refused to make the amendments to those three
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rules, They distinctly sald the reason for it was that they

were considering dases which involved questions under those

rules,

MR, DODGE: That was the reason.

MR, TOLMAN: That was the reason. I remember it very
well, |

JUDGE CLARK: I still feel vather strongly that we
ought not to govern our activities by guessing as to the
petanti&l vote of the Eugremg Court., It seems to me that is
a very questionable way of proceeding. Wé cannot tell, We arve
therefore limiting our judgments not as ve aré supposed to, by
what we think is the desirable thing to do, but by guesses
as to what may happen;

In this very situation, I submit that we cannot get
a clear course of conduct by that form of trying to foresee
tha future. We may well lose some constituents in the Supreme
Court that we would otherwise get, without gaining a thing.

Personally, if I were to guess, I think that Justice
Black, havsng’takan so decided a view, as Justice Frankfurter
has pointed out quite informally, so far as not to approve of
any rules, I think, if we are gnaasiné,‘that a vote whiﬁh
probably will pretty surely be against the whole group anyway,
may be changed by what we ée/hera when what we do in that sense
is likely to prove desirable not only to all the baxr but also

to various members of the Bupreme Seﬁxt itself.
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In Justice Frankfurter's warm if not to say vigorous
digsent, he called for action in‘tﬁis regard, so much so that
a former lay clerk of mine who was then Mr, Justice Reed's law
clerk, talked to him and wrote to me &t the time. I then had
some corxrrespondence with Justice Frankfurter about it, and
said that I had understood he was suggesting some action,

I must say he thén somewhat retreated. He then answered that,
7 "*You mﬂétvrémﬁﬁbﬁr-that I don't suggest_aay rnlﬁwﬁaking’pawer.
5ust ealled attention in m& dissent to a v#?y‘éérinuﬁ situa-~
tion," | | |

S0 he didn't want to be tagged with calling.for ap
amendment, although I really think he did in the course of his
informal remarks at tﬁé very time. But laf»that go. I am just
making the point that he and his three¢ colleagues felt warm
enough that I think they would feel this situation was not
faced if we didn't face it,

I an saying that, not that we should guess what
Justice Frankfurter and hiscolleagues would do, necessarily,
but just that we cannot go on such a shifting sand., I think
we ought to do what we ¢an be proud bf'with the profession,
and 1f we leaé with the ﬁuprams»ébﬁrt, we 1&56. I think we
~ gain stature all around by just going ahead that way,

DEAN MORGAN: We have done that in & number of cases.
' Espeeially'a case oﬁ the ti@e foy appeai,.aa you remnmhar,vwhea

the Bistiict,oz Columbia egurt allowed an amendment, wasn’t it,
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or & reinstatement in order to allow an appeal from &mgudgment,
and the Supreme Court approved that. Then the very next session
we had we changed it by rule. |

JUDGE CLARK:  That is right.

ODGE: Coming back to line 35, you went so far

MR, 1
a8 to suggest the words "if any", I thought you had some
later auggestion you were going to make thsrn.

JUDGE CLARK: I want to come back to thts. As 1 look
at- it, I think the simplest way and what I think I would like
to do im to say "shall rule on the motion for new trial, if
any". It seems to me that is clﬂax‘ané govers it,

Then we hava<tak§ﬁ out this provision in }i@a& 49
to 53. _ 7

In line 59, substitute the word "paragraph® for
"section”, which is what we should do. In line 59 we have
used the word "section™, which is aetwhat we use in other
rules, It should be;?gawagraﬁh". |

| In liﬁés 627&&4 63, we should say "this rule” instead
of "sections (1) and (2) of this subdivision®.

‘In line 64, substitute for the word "apply” the word
"move™, |

whssﬁ last, you see, are small textual changes, but
I think they are desirable ones. |

With those changes and with what we have done already
in striking out lines 49 to 53, I think it would be 3 good thing
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to approve both 850(b) and 80(e).

JUDGE DRIVER: I noticed in reading line 35 you this
time ieft out the woxrd "alternative” which I thought had been
put in there, "shall rule on the alternative motion™. Or is
it just "shall rule on the motion for new trial, if any"?

JUDGE Q$ARE= 1 don't object particularly, but I was
leaving it out because it seems to me -~

JUDGE DRIVER: X Juét wondeyed whethex yeu‘intsnéeé
té leave it out, or if it was inagvertent. I have no feeling
" about if. , | |

JUDGE CLARK: It seemed to me that the simpler way
did 1t. Mr. Wright disagrees with me on that. I am not
objecting to that, but it seems to ue we aré dressing this np'
to make it a little tautological, and so forth.

JUDGE DRIVER: I had it written in here, and 1 just
»wonéaréé if you intended to leavé it out or had ipadvertently
overlooked it. That is all I wanted to know. |

9&3335563 WRIGHY: Oune other textual change, Judge.
Ve were going to propose in 56(&)“thaﬁ'ﬁhé tine for making
motion be "not later than 10 days® rather than "within 10 days”,
in line 9. |

JUDGE CLARK: Yes, that too would be desirable., In
line 9, "not later than 10 days™, the idea being that it may be
earlier But not later.

MR. LEMANN: I am not sure I understand it.
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PROFESSOR WRIGHT: The difference, Mr. Lemann, is
that "within 10 days after the entry of judgment” would seem to
L indicate that you cannot make the motion prior to entry of
Judgment, The language "not later than 10 days after the eutry
of judgment” would let you make the mation;at any time, even
including prior to the entry of Judgment,

MR, LEMANN: iwéum not have reached that distinction,
but perhaps so.

. PROFESSOR WRIGHT: In the Becond Circuit, gontrary to
the rules, if you can hold off entering the judgment until this
motion has been made, you have to allow for it.

'PROFESSOR MOORE: I have a question on 50(c)(2). It
seems to implyﬁtﬁs% the only thing the court can do is to
conditionally grant or deny a new trial. I think there are
situations where you ought to have the right to grant & new
trial absolutely.

¥oy example, the party who got the verdiot and now
his 3uégm§nt on the veréiet‘ia set aside, might well may, "I am
entitled to & new trial because of newly discovered evidence
R or because of error in the trial court in rejecting & line of
testimony, in excluding testimony.” 1 should think there would
be situations where the court ought to have the power and should
exercise it, not just conditionally grant or deuy, but in
effect to vaeaagiéar;what‘he hag done and give a new trial,

JUDGE CLARK: I am not quite sure of the point you
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have in mind,

PROPESSOR MOORE: Suppose the plaintiff had 2 line of
test imony which was excluded, but he nevertheless got a verdict,
and the defendant now moves for judgment notwithatanding the
verdict apé gets it, It seems to me the plaintiff ought to bave
the right to say, "Well, Judge, granted that you are corrvect
that I didn®t have enough evidence in as it is, you were in
error in excluding this line of testimony." And if the judge
believes him, he ought to grant him & new trial,

DEAN MORGAN: Right there?

JUDGE DRIVER: ?es, an ébsetlute grant, not a condi-
tional one. That is Professor Moore's point.

MR, LEMANN: That means the judge withdraws his order
granting a motion for judgment notwithstanding the verdict,
doosn®t it?

DEAN MORGAN: In that case the judgment na&withatané~
ing the verdict is set aside. »

JUDGE CLARK: I don®t quite mee it. If the trial
judge grants a new trial, he has granted a uew trial, 0Of course
 he has control over what he has been doing for quite a while,

X take it the case visualized is where he first thinks
he is going to set aside the verdioct, and then one of the parties
pushes him & little further and he mays, "No, I thiuk I will
grant & judgment notwithstanding the verdict." And the

plaintiff comes in and gays, "No, I want a new trial." So be
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withdrawe the first ruling and grants a new trial. When he
grants a new trial, he has done it.

DEAN MORGAN: In lines 86 and 37, "if the judgment is
thereafter vacsted or reversed", that is the Jjudgment notwith-
standing the verdict. That is what you mean by conditiomally
granting. | _

JUDGE CLARK: Yais, conditioned on that event.

MR, LEMANN: To be sure I understand the éiﬁgusﬁiea,
would it be coversd by adding in line 58 after the word "trial"
the words "which way be granted oy denied or conditionally
granted or denied"? Would that be your point?

PROFESBOR MOORE: &hs;

Mit, LEMANN: One critic in Los Angeles says the whole
thing should come out, He says Bﬁ-éaﬁsn't se¢ where the party
obtaining the verdict should have the right to péeﬁent 2 motion
for new trial, Sevhas already had two bites at the cherry, one
on motion for directed verdiet and, second, on a motion for |
judgment n.o.v. You want to enlarge that somewhat.

PROFESSOR MOORE: Yes, sir. |

JUDGE CLARK: I guess that is all right. How would
you enlarge it in lines 58 and 507 What im the suggestion?

JUDGE DRIVER: Was this your suggestion, Monte, that
in line 58 we insert "trial, ﬁhieh'abaii be granted or denied
or conditionally granted or denied"?

ME. LEMANN: Derhaps ”aayé instead of "shall"; "may be
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granted or denied or conditionally granted or denied",

JUDGE DRIVER: I think they want the "shall" in there
with "conditionally" so it is wmandatory that tha court shall
conditionally grant or deny.

MR, LEMANN: We could spell it out further, “which
nay be granted" -

CHAIRMAN MITCHELL: Conditionally or otherwise.

¥R. LEMANN: -~ "granted ﬁ¥=§§§$§§, egnéitiegally
or otherwise, and if granted or denied conditionally the con-
sequonces shall be as stated in section (1) of this subsection.”

JUDGE CLARK: All right. We will have to work that
out. I8 it desired to put in scmething which will cover that
point?

JUDGE DRIVER: If you put "may" ip theve, the judge
vill say, "I don®t know, I don*t think I want to pass on this
conditionally. I will just let it go as it i1s." I understand
- what you ar& trying to do is to provide that the trial judge
shall in this situation conditionally grant or deny a motion .
for new trial. Perhaps it is getting a little technical, but
I think it would carry out what yagrhavépin mind to say “new
trial, which may be granted or denied or shall be conditionally
granted or denied",

MR. LEMANN: I think that confuses it to say "may be
granted or denied" but “shalil be aaﬁﬁiﬁienaily granted or denied",

That confuses me on & quick hearing of it. I should think you
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gould work that out.
JUDGE CLARK: All right. That will be worked out,
MR, LEMANN: The idea is to give him the right to
grant it unconditionally if he wants to. Ig that yaur ides,
Professor Moore, that if he wants to grant it unconditionally,
he can do 1t?
PROFESSOR MOORE:

Yos,
JUDGE CLARK: With these various changes, do you vwant
to Aﬁw approve the amendment? ALl right, it will stand approved,
PROFESSOR MOORE:
think it is impolitic to amend Rule 50(b), and therefore I

I want the record to show that I

dissent from that. ,

JUDGE ﬁl‘.ﬁki{: A1l right, Does anyone else wish to
add anything?

if not, we will pass now to Rule 52(a). Of course we
have had a good déal of discussion on this at one time or |
another. I think this is helpful. I don®t know whether this
énds all quaa’ti.on»w not, but I think it is a clarifying thing.

1 should like to go on with ouy approval of this,
Does anybody wish to discuss this or go over it?

JUDGE DRIVER: I move the adoption of the amendment
to Bule 52(n). |

JUDGE CLARK: It is moved that it be adopted, All
those in favor railse their right bhands. Seven., All those

opposed. One., All right, seven to ove.
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Does anyone want to say anything more about it?

If not, we will go to 54(b). On that I wish you would
look at my last letter, pages 6, 7, and 8. I shéuié say still
that the over-all picture on this is good, but there have
developed questions as to its extent, so I now definitely
recommend clarifying the extent, It seamé to me it is ratheyr
desirable, and clarifying it now based on the model we now have
from I1linois, where they took our rule and went forward to make
this clear, |

The chief reason I suggest this is that a papel of
the ﬁiﬁth Circuit in & decision written, as it happens, hy
Distrioct Judge McLaughlin while he was sitting on the panel,
has ruled in the Steineyr v. 20th Century Faﬁ case ~-- which
was mailaévta the Committee under date éﬁ February 16, 19886,
and you all have it -~ on allegations of antitrust conspiracy,
that that w#s only a single claim against multiple defendants,
and that thervefore an order entered by the district court as
to a part of those defendants was not sufficlent to bring the
case up under this. |

I had always thought myself that that was a very
restricted way of looking at what we did in 54(b). I think
we are likely to rule to the contrary in a pending appeal which
we have. I think you c¢an make a eeﬁsiﬁargblq argument that
that is a wooden and restricted attempt to make claims carry

& single meaning that they do not carry.
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If you like, I can go into that and argue it a good
deal, but I know this other argument is quite possible which is
mnade and followed in this case., It seems to me that instead of
leaving it to us poor devils on the eéurts to work out, it is
the kind of thing that we could easily make c¢lear, and therefore
my suggestion is that we do it. |

If we were to do it, it could be done, I think, fairly
s;mply, and I make the suggestion on page 7. I had to do this
in4a good deal of a hurry and under pressure, and I havg not
attempted to underline the certain partﬁ that are inserted and
not othevs, so the underlining is not too significant. It is
not complete there, At any rate, this is what I would suggest:

*{b) Jﬁdgmsnt Upon Multiple elaiﬁa or Involving

Multiple karties, When multiple claims fég relief or
multiple parties are involved in an action, the court

may direét the entry of a final judgment as tc.ona or more
but fewer than all of the claims or parties only upon an
express determination that there is no just reason for
delay and upon an éxprésa dirvection for the entry of
judgment. In the absence of such determination and
direeti&n,:any order or other form of decision, however
designated, which aéjudiaatgs less than all the claims

or the rights and 1iabilities 6£ all the parties shall
not terminate the action as to any of the c¢laims or parties,

and the order or other form of decision is subject to




456

revision at any time before the en‘i:r‘y of judgment adjudicat-
ing all the claims and the rights and lisbilities of all
the parties ™

1f you look back to 54(b), about all this does is to
insert multiple parties with multiple ¢laims., In fact, that is
the intent of it. If there is aaything,mﬂés, it is merely
textual to carry out that idea, Thﬁ_whﬁle intent im to make
it clear that you may make the determination under 54(b) in

thé aituatien where you may have what is held to be only one
| claim affecting many parties. I say "what is held to be" be-
cause of course that is the question.

When we get back to the old cause of action, there
were many degisicna holding ~~ some of them I egit;c;zed, of
gourse -~ holding that a right against different persons made
different causes of action. In this case there are separate
tort-feasors, You can ¢all them joint if you want to, but
they are all separate tort-feasors, that is, you could sue
these people,who happened to be joined, in separate suite if
you wanted to. They are now being brought into one suit, ﬁut
this would provide that a court could say as to certain of
them -~ let us suppose there are three tort-feasors, A, B, and
C. The court could say, “"There is nothing as to A and B, and
there is no reason why they should not have final judgment at
once.” That is the idea,

MR. LEMANN: Do I understand what you are now saying
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is that your note on page 48 should be reconsiderved, because
there you say we don*t need an amendment, that the courts have
reached the correct result.r Now you ave saying, “"Thinking it
over further, we cannot trust thage guys, and we had better
amend this rule,”

JUDGE QLARK} It is more than that. It is much move
than that. One of the most distinguished courts of the country,
after considering this note, cited it directly and, after con-
siderihg the other cases, said_that there is no question about
it, they are all wrong, and this does not apply under the wér&«
ing of the rule,

MR, LEMANN: They considered our latest note? Which
distinguished court could have done that?

JUDGE CLARK: The Ninth Circuit,

JUDGE DRIVER: Judge McLaughlin mailed a copy of the
s#lip sheet opinion to the Committee, and on page 3 of the slip
sheet opinion he says that:

"Beveral circuits have held or appear to have held

that Rule 54(b) is applicable to multiple parties as
well as olaims. Because of this, the Advisory Committee
~on Rules for Civil Procedure in the Preliminary Draft
of Proposed Amendments to Rules of Civil Procedure for
the United States District Courts (May 1954) does not
presently recommend an amendment to Rule Békb) to oure

the observed defect."
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He has taken the fact that we have not proposed an
amendment as proof of wrong. I think the Ninth Circuit will
stand by its decision cextainly unless we ¢learly and specific-
ally amend the rule.

MR, LEMANN: X agree, This is a red hot decision,
Pebruary 7, 1956, |

JUDGE DRIVER: Februarxy 7.

MR, LEMANN: And written by a district judge who knew

what he was doing. - |

JUDGE CLARK: Written by a district judge who was sure
be kuew what he was saying, -

MR. LEMANN: In view of this twisting of our tail, I
support tha_ﬂeperter?s proposal, |

| - MR, DODGE: It is curious that they faokghat position
as to why we had not amended the rule, whén we éaid the reason
for nof amending it was that all the courts were decilding it
 right anyway. | | , |

JUDGE DRIVER: I was rather smused at Judge
HeLaughliu*é comment in the 1attar traﬂsmzﬁt;ng the s8lip sheet
opinion. He said it was all right, he éid not_hava-sﬁy ame nd -
ment to suggest unless it was xeigrringté us as the Supreme
Court*s Advisory Committee, which we had not done and which
some of the law book companies seem to do, ﬁh§.5upréma Courtés
Committee, |

'MR. LEMANN: In the Poveword to this bbok it is noted
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that we are divided., The comment on page 48 indicates our
reason for not amending the rule, so I should think the division
would not apply.

JUDGE CLARK: I noticed that with & good deal of
sorrow, almost as much sorrow as when I saw the foreword
originally when X came out of the hospital, I veally think
that wasn® a good foreword. 1 didn®t see it until it was all
éohe. It was plcked up more than I thought. My great hope when
I came out of the hospital was that nobody would ever read the
for;worﬁ. That hasn't worked out, This jﬁﬂgé>read the fore-
word, mand the feéllow who wrote that piece we had on Rule 4(e)
read it, I think people are able to read much ﬁpra than I
wish they could, |

MR, LEMANN: In view of this, and if taa transeript
‘béars out the observation, I wonder wﬁeth&r ip présenting the
final draft we should make the comment that all the recommenda-
tions now presented are supported by a mgjerity of the Committee,
something lika'that, to take away that idga. auégshﬁrivar '
raised the point yesterday that unless we did have i majority
he did not think we should go forward. If we adhere to that
rule, then I think some such comment &8s I now suggest would
be justified and might be helpful. |

- %f we are goding forward with the proposals, I think
we want to give them all the weight we can. If we don®t give

them too much weight, it coreates the impression that the
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Committee itself is greatly divided,

JUDGE CLARK: It does seem to me that either that
ought to be done or the statements ought to be specific, I cer-
tainly shall not object or raise any question 1f the exact
facts are stated. By which 1 mean, for example, if the vote
was so-and-so and it iS»deﬁired to state it, I don't protest
that .

- ¥ do think it is unfortunate to make a general
hlﬁhket withdrawal of support where ihat would seem to &pply
to everything where there is support. I think that does not
correctly represent it. I should think we ought to do some-
thing of that nature or state just the vote,

MR. LEMANN: Perhaps we ought tcrhear & little further
from Professor Moore as to how he would feel about that, whether
he would feel that he would have to go on record as saying,

"I don't think we ought to make any amendments; I don®t think
we ought to make amendments to such-and-such rule.," ihat
would be something we ought to think about.

JUDGE CLARK: I just want a correct reflec%iéa of the
facts, and so long as that is done that is all right,

MR. LEMANN: Professor Moore bas expressed his doubts
more on the lemann idea of overtalking than on the Moore idea
of undertalking.

- PROFPESSOR MOORE:; X think there are too many amend-~

ments, ﬁény of them I have no objection to in substance. For
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instance, the amendwent in Rule 4, the substance is all right
but I don*t think it is too important, and I would leave it out.
That is true of Rule 15 and Rule 20, and 2 number of others
where I have volced that paéitien.

‘ &aybe i am overeautious on that, but I would take
the attitude that unless a very strong case has been made why
an amendment should be made to a rule, none should be recom-
mended. |

) Some of the amendments which have been proposed, I
suppose I am not in favor of. The one on ¢lass suits I think
eventually wasg amended moderately well to meet my objections,
i don¥t want to have my objections overplayed at all, 1 just
want the yecord to show that when 8 certain action is taken,
it is not necessarily unanimous.

MB, LEMANN: I think we should .give some thought to
bow the Committee?s position is to be stated,

DEAN PIRSIG: One of the difficulties I have is
that particularly Mr. Moore has felt that he agrees with the
substance and the rule itself is good, but he felt the amend-
ment was not wise, either because it was a minox matter or
hecause of the politics ei the thing. If the vote is recorded
only as a dissent, it will be construed, I think, as being a
disagreement on the merits of the proposal rather than on the
desirability of making the ehange, There may be some mis-

construction involved by just recording a blanket dissent.
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JUDGE ﬁL&Rﬂ:i It would seem to me on the whole that
probably this should be covered by an individual statement.

I should think there would be danger of not accurately caveri.;:g
it otherwise,

MR, LEMANN: Should there be any individual statement?
Perhaps it cannot be avaid§& in Professor Moore®s case, but
1 myself had the same feeling, as I have indicated, that you
have about the unimportance of some of these amendments, and
8o voted originally., That would not lead me to think it
iﬁportant to make & writtsn record of it in connection with this
report,

MR, DODGE: Particularly where all the courts have
been deciding it corrvectly except for this decision in the
Ninth Circuit, |

MR. LEMANN: I am speaking generally, Bob, of some
of the other less important amendments. I bring this up now -~
~ and I think we ought to pass it for the time being and let
| Professor Moore be thinking about it -~ because othérwiae,yqq
are going to have to work this out by correspondence later,
and it would be easier to reach a conclusion by debate, X
think., You really must make the decision. |

MR. DODGE: I undevstand that in three circuits the
court of appeals has decided it rightly, isn¥t that so, Judge?
In the Pifth Circuit they left it open, but otherwise there

" hasn®t been any adverse decision until this ome in the Ninth
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Circuit,

JUDGE CLARK: That is true, but I think we must say,
as the judge in the Ninth Circuit said, that these other cases
do not discuss the exact point. In the other cases, in the
main their discussion is eﬁifhe question whether there is any
doubt about the validity of the rule, ?héy uphold the rule
generally, but they do not go into the question of multiple
claims as against multiple parties, and to that éxtﬁﬁtriudgé
McLaughlin 18 justified in what he says.

There has been a good deal of éiscuséian about this,
It has been a matter of court decision, It does seem to me
that it iﬁ easy to clarify the th;ugvin‘aIVSﬁy important seg-
ment ci the law. 8o I should think it would be desirable.

May % rise to a péint of personal privilege, too, on
this point that Mr. Lemann brought up. I was going to say on
this that while I am not at all sure I want to do it at the
- momént, particularly if there are individual statements, I
might want to express regret myself that I th;ak we have gone
in the way of limiting discovery, and I do not like it very
much, I am not sure whether I want to do it or not, but
I think I ought to mention that because I think we are going to
have all the NACCA on our necks because we certainly have gone
very far the other way, farther than I myself would go, I
believe, We have taken the opposing point of view. If there

iz some need of clarifying it, I might find the need myself,
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I don¥t know yet,

MR, LEMANN: With separate statements we end up like

the 2 Commission, with all but one signing the
report, and then they each wrote a separate opinion and took
back individually wany of f&e things that were sald in the
supposedly almost uaanimaué report. The result was that it
subtracted greatly from thé etfect of the report. 1 think it
would be quite unfortunate if that were the result,

JUDGE DRIVER: The lack of unanimity should not
detract from the force of our findings here. If we consider
anything of any importance, if we are doing ouxr job and we
aré capable, we will disagree., That is inevitable. ‘Even in
the Supreme Court, the members of the Court disagree at times,

MR, LEMANN: I agree with that statement fully,‘ it
is just a question of how far we want to go on record with
geparate gtatements. I thought we might be able to counteract
the statement in the oxiginal draft that we were divided, by
a general statement that while of course there have been
differences of opinion on individual vules, whilch could happen
in any group, the recommendations represent concurrence of
most of the Committee. Sowmething like that,

JUDGE DRIVER: I get your point. I think if we go
out and air our individual views as to what we think about the
sction taken, it isn’t going to help.

CHAIRMAN MITCHELL: I think you would stir up a
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hornet?s nest 1f you had & whole lot of dissents in here. We
have never done that before. At the most, we could put a
statement in the foreword that the fact that every member of
the Committee has signed the report does not necessarily mean
that he has approved everything in the report, but it is enough
to say that everything we have proposed has the support of a
substantial majority, Something like that,

JUDGE DRIVER: Yes.

CHATRMAN MITCHELL: If you start putting in individual
statements and dissents, and the reasons for dissents, and one
thing or another, you are just golng to feed the opposition,
and you may have very great trouble and it may get into Congress
on the thing. I should not think it would be very advisable
to do that.,

I think it has been understood all along that the
fact the Committee members sign their name to the report does
 not necessarily mean that they are all unanimous on individual
amendments,

JUDGE CLARK: By the way, Mr. Chairman, will you
prepare a fgrawarﬁ for the repoxt?

CHAIRMAN MITCHELL: I would rather have you prepare
it and let me look at it.

JUDGE CLARK: X am willing to do my best. The
- vesponsibility of being fair is striking in on me, All right,

I will give you a éraft. I just wanted it settled who was to
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JUDGE DRIVER: dJudge Clark, getting back to 54(b) ~-

" which I believe we had undey consideration.

s That is xight.
JUDGE DRIVER: I had in mind that Professor Moore
mentioned Rule 20, Would it be necessary to amend Rule 20

if we definitely provide in 54(b) that it does apply to multiple

parties as well as multiple claims?

JUDGE CLARK: That is the question raised, We have
not finally settled that.

JUDGE DRIVER: There is anothey one wa §;§sed con-
ditiouslly |

JUDGE CLARK: I think it goes back to 14, too.

PROFESSOR WRIGHT: On Rule 14 we adopted language.
Bales 20 and 42 we put over,

JUDGE DRIVER: Rule 42 is the other one Y had in mind,

JUDGE CLARK: What is your pleasure on 54(b)?

MR. PRYOR: I move the adoption of the 1angm§gﬁ
suggested by the Repoxter,

JUDGE CLARK: All right. 1Is there any more discus-

. gion?

DEAN MORGAN: The adoption of your substitute, is
that 1t?

JUDGE CLARK: Yes. |

MR. LEMANN: How are you changing the caption?

468
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JUDGE CLARK: Do you have this before you (indleating)?
MR, LEMANN: Yes. Thank you.
. CHAYRMAN MITCHELL: Giving finality.

JUDGE CLABRK: WNo, giving a chance at finality., It
could operate either way. Givipg a chance at finality when
the district judge acts when there ave multiple parties, This
judge has ruled that it daaspft go that far,

All thasé in favor will raise their right hands, Ten.
Thése pppeged, There are none., That is supported,

PROFESSBOR WRIGHY: Do you want to take up Rule 20(b)
next?

JUDGE CLARK: Yes, we should, I don't think that
that is as necessary in these other places., I am not sure but
it makes it a little move elegant to put them in, I think if
I were doing it myself, I would put them in. But I shall not
object too mugh if you want to take them out. let ust look .
back at each of these cases, The first one is in 14,

JUDGE DRIVER: X think Professor Moore has a real
point, that we should keep the number of these amendnents
to the minimum, if we oan without sacrifice, and I think a
note under 54(b) would take care of these other sections and
ghow that we ;nt#néed to provide for all the others without
amendment of each of them,

"MR, LEMANN: It would not take care of all the amend~

- ments to 14.
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JUDGE DRIVER: Not all of them,
JUDGE CLARK: Rule 14 we are going to amend anyway,
' Maybe we could leave it in there, '

MR, LEMANN: I should think so, I think it helps the
practice of the lawyers greatly to have cross-references, He
should be smart éneughvta look at all the rules, but if he has
the language in front of him on page 10, line 38, referring to
54(b), it might be helpful to him, |

| JUDGE DRIVER: fThat has to be amended anyway, Mr.
lemann, I think Rules 20 and 42 have only the amendment
pertaining to 54(b).
| JUDGE CLARK: Eulé 20(b) on page 15 of the green book
and 42(b) on page 41. R

MR, LEMANN: I think if we throw in a new amendment
to 54(b), we might perhaps do without putting it in 42(b)
and just cover it in a note.

MR, PRYOR: I think we should be very reluctant to
propose amendments on any of these rules at this time which
have not been submitted to the bar, I really don't see any
necessity for changing any of these other rules if a proper
note is added to 54(b).

MR, LEMANN: Are you opposed to this amendment to
B4 (b)? |

MR. PRYOR: NQ'}

MR, LEMANN: That would be an amendment which we had
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not submitted.

MR, PRYOR: I underxstand that, but it is called for
byrthe California decision, it seems to me., I didn't say we
should not, but I maid we should be reluctant to.

MR, LEMANN: The present proposal is that we should
withdraw some that we had presented, as I understand it, is that
vight? The present tentative proposal is in the opposite
éiﬁaetiau. ins%ead’af proposing amendments not auhmitteé. we
a?s withdrawing an améndment éhich we did submit,

JUDGE DRIVER: That is right,

JUDGE CLARK: x.fake it, therefore, the suggestion
is that we withdraw the amendments auggested fa 20(b) on page
18 of the green book and 4ﬁ(b) on page 41 of the green book, and
nake cross-references in a note or not do anything about that,

MR, LEMANN: I think we ought to do that. "It was
thought they ﬁaefr'e not necessary, eapseially in view of the
fact thaz'we.aré now makipg an amendment to 54(b)."

JUDGE CLARK: Make a reference to it in the note.

JUDGE DRIVER: To explain their withdrawal,

MR. LEMANN: That is right.

JUDGE CLARK: All those in favor of making these
two withdrawals, raise their right hands. All those opposed.

DEAN MORGAN: I abstain, ‘ :

JUDGE CLARK: Mr. Morgan was present.

.. The motion was carried ...
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JUDGE CLARE: Next we come to the summary judgment

rule, and the first is the provision covering or making unneces-

sary 4 cross-motion. That is at page 49 of the green book,
Rule 86(e), the addition $t the end: .

"Such 3uﬁgmgat, when appropriate, may be rendered

for or against any party to the action."

That seems to have been generally approved., It vwas
approved, according to Mr. Wright's summary, by 11 of the 14
communications. |

PROFESSOR WRIGHT: There is just one question about
draftsmanship which had not aeeu,éééé‘ta me, but which I think
way be of 8 very substantial character., We have a communica-
tion from one person -- I e§§§t for the moment put my finger
on who it was‘»~ a lawyer in éoxpus Christi, Texas, by the
name of Allen Davis, who éays it is a good amendment and he
is all for what we are trying to do, except he says most
lawyers are not going to read this amendment as doing it. He

says they won't read this Ianguagn as meaning that you can.

| grant summary judgment for the non-moving party. They will
read this language merely as meaning that any kind of a party
to the action, whether plaintiff, defendant, third-party
defendant, or intervenor, can have summary judgment, He says
the amendment doesn't accomplish, in other words, what the
Committee in its note says it is trying to accomplish,

JUDGE CLARK: These things can be said. I think all
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the decisions to date except one go this way, anyway. Isan't
that right? The decisions ave pretty strong om it. I think
Judge Medina ruled to the contrary.
MR, DODGE: What did you say, Judge? 7The decisions?
JUDGE CLARK: The district court decisions on this
point have held that you could render judgment against the
moving party.

MR, DODGE: Under the rule as it stands?

JUDGE CLARK: Yes. There is the decision of Judge
Medina to the contrary, Were there more? I don®t know.

MR. DODGE: There really isn't any conflict of
authority. ,

9RQ§ESSQR WRIGHT: I have here two decisions the
“other way, ané it seems to we I have somewhere else a‘zater
éaeiaieﬁ to the contrary.

JUDGE CLARK: I was going to say, X think there is
enough doubt about this that it is not clear. 1 should think
that putting in our language we have here to resolve the doubt
would be sufficient. | N |

PROFESSOR WRIGHT: There was & third case in 19853,
There is Judge Medina%s case in the Southern District of New
York, and somebody from the Middle District of Pennsylvania,
and semebaéy from the District of Puerto Rico, all comparative-
ly recent, 1948, 1949, and 1963, X have gbcut eight decisions
which held that it can be done.
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JUDGE CLARK: I should think this language was ade~
qﬁ%ﬁe,v Does anybody feel for the gentleman from Mississippi?
MR, LEMANN: Texam,
JUDGE CLARK: BExcuse me. I mean from away down South,
DEAN MORGAN: He is just a little way off, that is all,
DEAN PIRSIG: X think if the sdditic# is intended to
cover the case whers & judgment is proper agalnst the aeﬁing
party and not against anyone else, why not use the language
th#t "Snehljuégmﬁnt, when appropriate, may be rendered against
the moving party." That would clarvify the difficulty. I under-
stand it would not limit what we aré-tntaaéing to do.
MR, LEMANN: 1 don't seo how there is any difficulty
with the meaning, in view of the note,.
DEAN PIRSIG: I don't think you should need a note
to clarify it if you csn make it clear in the rule.
MR, LEMANN: With this language in the :zu"ie, i
should think you could have s summary judgment for third
parties or anybody else brought in. I should have thought
that veasonably clear svén under the original rule. This
gllds the 1ily on that point, also., There hasn't any doubt
come up am to granting sunmary judgment against third parties.
PROFESSOR WRIGHY: There is no doubt about it at all.
JUDGE DRIVER: éésuming there are two defendants
to an action and one of thom moves for summary judgment and

the other one doesn't participate, he isn't in the motion and

-
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it isn’t against him. He doesn®t go to the court house the
day the motion is argued, Taking the language literally,
motion for summary judgment might be grautéa against him,

MR, LEMANN: Wouldn®t he have to bs notified of that
mot ion? \

JUDGE DRIVER: It might be sarvéé on him, but eéfw
tainly he should not be subject to summary Jjudgment.

MR, LEMANN: You mesn a third party?

JUDGE DRIVER: A third party, or a defepndant who
hasgn®t moved if there are several éeiendgnts. One of thenm
may move for summary judgment and another not participate in
it at ali, |

X agree with you tha%xis # strained construction,
but it is possible under this language.

What is the objection to Dean pPirsigie auggésfion
here, that you provide that judgment, when apprapriate, nay
be rendered for or against the moving party, the party who
has moved for summary judgment?.

MR, LEMANN: You would not have to say "for the
moving party," because that is implicit in the statement,

DEAN MORGAN: I agree we ought to have this, but
couldn®t you go further in your change of phraseology? You
say in line 5, "The judgment sought shall be rendered forth-
with 4f . . ." it is shown "that the moving party ie entitied

to & judgment as a matter of law.,”
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JUDGE CLARK: You have gone into the next subdivisioas,
(¢), haven't you?

DEAN MORGAN: Assume that every party to the action
is making a counter-motion,

JUDGE CLARK: How about going back and changing the
third sentence. You could say this, beginning in line 5,
"The judgment sought shall be rendeved forthwith if the plead~
ings, depositions," and so forth, "show that there is no
génﬁine issue ag to any material fact and that either party”,
instead of "any party" -~ "that either party is entitled to
a judgment as a matter of law.”

DEAN MORGAN: That is what X was thinking of. If
you are going to extend it to thiré parties, interveanors,
and third-party defendants, and things of that kind, you would .
have to say "any party" instead of "either party”.

JUBGE‘GL&RKz What do you think of that suggestion?

MR, PRYOR: Ileaving out the last sentence?

JUDGE CLARK: Yes, leaving out the last sentence.

MR, LEMANN: How would it read?

JUDGE CLARK: 1In line 5 take out the "The" and start
with a capital "Jjudgment" -« "Judgment sought",

JUDGE DRIVER: You can take out “sought", too,

JUDGE CLARK: “Judgment shall be rendered forthwith
if the pleadings, depositions, and admissions on file, together

with the affidavits, if any, show that there is no genuine issue
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as to any material fact and that any party is entitled to a
Judgment as & matter of law.,”

MR, LEMANN: I would prefer Judge Driver’s amendment
or Dean Pirsig's amendment., I think that is not aé cleay as
the way it is now, It is somewhat obscure and you would need
a note to sxplain it, I think., I would prefer to cover it_éy
‘o Dean;?iréig'g or Judge B?iyar*s suggestion in Iiné 18,

Jﬂhﬁg CLARK: May we vote on preferences?

PROFESSOR WRIGHT: What is the exact form of yaﬁ%
suggestion, Dean Firsig?

JUDGE CLARK: uﬁégﬁﬂt gglfhgt "Such judgment, wh&n
3§prapriat$,,may be renééreﬁ gg§1g$§ tﬁﬁ_mnvingvpayty"?

DEAN Elﬁﬁxﬁg Liées Brané 10 would cover any other
situation, “the moving party is gntiﬁlqdrto a juégmwat‘ag a
matter of law.” That would be any party.

JUDGE CLARK: Then if it is agreeable, I will eall
for your votes, first on this language of Dean Pirsig's,
and second, on the altervative form suggested by Prdiésspr
Morgan which would involve ¢hangin§ the language bagianing in
line 8 and would leave out this last sentence.

411 right, let us go back to Dean ﬁirsig*srsuggastien,
"Such judgment, when appropriate, may be rendered against the |
moving party." All those favoring that raise their‘right hands,

MR, DODGE: What would the judgment against tﬁé
plaintifs E@ vhen the plaintiff is the moving party?
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DEAN MORGAN: Judgment for the defendant.

MR, DODGE: What would judgment against the plaintiff
be, on & counter-elaim?

JUDGE CLARK: It could be on a counter-claim, Of
course & good deal of the time it would ;gst be judgment for
the defendant; the plaintiff has no case,

MR. PRYOR: Dismissal, ‘

MB, DODGE: The plaintiff moves for sumnary judgment

 that the defendant is indebted to him, and there is no issue

of fact.

JUDGE CLARK: Either bnérgpn move undey our rules,
and this would say that the opposing party might have the
judgment whewe it is appropriate,

MR, DODGE: The plaintif? moves for summary judgment
that the defendant is indebted fo him, and there is no lssue

of fact, and he loses on that motion, What éuﬂgmiﬁt could be

- rendered against the moving party?

DEAN MORGAN: oOn the affidavits, and so forth, you
could render & judgment that theve was nothing to try; judgment
for the defendant, What iz wrong with thét?

MR. DODGE: That is summary judgment against the
plaintiff. He fails on his motion. o

DEAN MORGAN: Yes., It is just as if the defendant
had originally made é motion for summsry judgment on the grauad

that the plaintiff didn®t have any casae.
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JUDGE DRIVER: Suppose the plaintiff moves for
summary judgment. You may have a situation where there is no
issue of material fact, but as a matter of law the defendant
may be entitied to judgment on the record rather than the
plaintiff, In that situation the rule would permit the court
to entexr a sunmary juégmsnt in favor of the defendant.

MR, DODGE: Suppose there was another issue not made
~on the affidavits, that as a matter of fact any cross~clainm
ag:a‘inst the plaintiff was barred by the statute of limitations.

DEAN

MORGAN: This is "when appropriate”,
Eﬁ@?ﬁé@@ﬁ’ﬁﬁiﬁﬂ?: Judge Driver, in one of our trial
courts in Minnesota we had just the situation you describe.
A person brought an action on a éebt}and attached gﬁfidav&ts
showing how it arose, a@iati that. It appeared on the face of
the plaintiff’s affidavits that this debt was incurred as a
part of an illegal transaction, the purchase of slot machines
to bé set up eonﬁrary to the laws of Minnesota. SQ the judge
granted summary judgment for the defendant on fhe grounds
that the complaint was barved by illegality. There was no
iasue of éact, but a8 a watter of law he found juégmént for the
defendant and not the plaintiff.
MR, LEMANKN: What is the result one gets by putting
hinself under 56(c). A1l it means is that he is saved from

filing & separate motion. He oan get the results aﬁ the other

fellow®s motion, It cuts out one motion.
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JUDGE CLARK: You have all the matter before you,
all the affidavits. You don't have to go through then the
more or less formality of decking it out in the words of a
motion,

MR, LEMANN: Normally I would think the opposing
party would file a counter-motion.

JUDGE CLARK: You see, this has been provided
specifically in the New York statute and in the Wisconsin
gtatute, among others,

8hall we go back and vote on the form of the wording?

PROFESSOR MOORE: I am in;iavor of Dean Pirsigt's
suggestion, but I think we neadrguwagd in lieu of that wérﬂ
"Such™, because that vefers baeknia “A summary judgment, inter-
locutory in character,™ going back te»ihé ptéeeéiﬁg sentence,

DEAN PIRGIG: That ie right.

PROFESSOR MOORE: ¥ think you ought to say "Summary
Judgment” . |

JUDGE DRIVER: VYes,

JUDGE CLARK: “Samm#ry judgmant,‘whgn appropriate,
may be rendered against the moving party." Now I will call on ==

MR, PRYOR: Before we vote, don®t you think we ought
to be clear what the alternative is? As I understand it, the
alternative is the one you suggested, striking the word "The"
in line 5 and the word “sought™ in line 8, and the words "the

moving" -in line 9, and inserting the word "any".
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JUDGE CLARK: That is right,

JUDGE DRIVER: There is quite a change in phraseology.
Am I not corvect in assuming that Desan Pirveig®s suggested |
amendment would provide that summary judgment may be rendered
for the moving party or against the movsﬁg«pa?ty? Under the
alternative itveeulé be rendered for or against any party,
third-party defendant or a defendant who hadn¥t wmoved or
anybody élse in the action, That is the altéénative, in sub-
stance, isn't it?

JUDGE CLARK: Yes,

MR, DODGE: It is just as if no proceeding had
been had and he had no notice that he was to be involved in
any way. |

JUDGE DRIVER: I don't know sbout that., It would
have to be appropriate, of course,

JUDGE CLARK: A1l those in favor of what we have
1abelsﬂiﬁean Pirsig's motion please raise iheir rgght hﬁnds.

MR. DODGE: This is Dean Pirsig®s motion?

~JUDGE CLARK: Yes, Bix, All tﬁose in favor f
Prafﬁsﬁe% Mowgants motion -~
MR, DODGE: VWhat is that?
DEAN MORGAN: "any party". |
JUDGE CLARK: Thres. Six to three,
Professor Morgan suggested that in lieu of’inae?tiug’

this last sentence, that the third sentence, the one beginning
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in line B, be changed by striking out in line 5 the words "The"
and "sought™, and by insevting in line 9 in ploce of "the
moving” the word "any™. 8o it would vead: "Judgment shall
be rendered forthwith if the pleaéiagﬁ," and go forth, “show
that there is no genuine issue as to any material fact and
that any party is entitled to 8 judgment as & matter of law.”

| Does anybody want to modify his or her or its vote?
1f not, I take it that the vote stands by a substantial
m&jarity for the change in the italicized sentence at the eund.

The next amendmeént comes up on 56(e). Of course that

has brought forth quite a little interesting discussion, We
have had various discussions before, which Professor Wright
covers in his summary at page 50 and suaceeding pages, and now
he has something more,

PROFESSOR WRIGHT: We have received a number of addi-

tional comments, 13 more favarabla comments, three unf&vorablsff”

1 thought there ﬁaéa gome here which raised reasons which
perhaps the Committee might like to hear very briefly,
&rtkéoﬁa Dorsey of Minneapolis, perhaps typieal of
the favorable comments, says:
"We most heartily commend the propvsed change to
subdivision (¢) of Rule 56, We trust that that smendment

will be adopted, that it will overcome the understandable

reluctance of some district judges to grant Summary judgnmert,

that it will curtail the numbexr of expensive, useless trials
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based on paper issues, and that it will revive this abused
Rule by preserving for trial only genuine issues of
material fact ™

The Kansas City committee sppointed by Judges Mellott

and Hill oppose the amendment. They say:

"The committee unanimously voted to oppose the
proposed amendment for the reason that motions for summary
judgment ave largely wasted effort on the part of the
 courts inasmuch as few such motions are actually granted,
and the proposad amendment would imposie an additional
hardship on counsel which is not wgrrantad;by the useless-
ness of the procedure, Experience has shown that some
attorneys use the motion for summa?y judgment as a means
for discovering their adversary's evidence, and ﬁhié
additional requirement for iurnishing spﬂnifie‘ﬁstaizg,
makes the task even move buxdensome.” |

JUDGE DRIVER: Is that statement that summary judgment

is rarely granted based on any statistics? f; have granted two

finally disposing of cases in my small district in the last

year,

DEAN MORGAN: The Third Circuit has just repealed the

common law rule for striking sham pleadings, It is absolutely

absurd, Instead of liberalizing the thing, you are narrowing

the common law,

JUDGE CLARK: Yes.
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PROFESSOR WRIGHT: 1 doubt, Judge Driver, if the
Kansas City committee had any statistics before it. There is
a statistical study which was made a enupléiéi years ago by
the Minnesota Law Review. They examined every motion for sum-
»mary,juégmant'whieh'had»baau made in the Minnesota district
courts over & period of some years., I am just trying to see
42 1 have any note here on the finding which they made.

. MR.. DODGE: 'wha% do .you say to the suggest#an'thﬁt
'the;ward“"may“»ha-ﬁubstit&teétier the word "shall™?

JUDGE CLARK: Something should be done along that line,
T want to take that up just as saan'és‘we get to it, either
that or something else. |

PROFESBOR WRIGHT: The study by %ha:ﬂﬁnneaété people
‘shoved that in 845 gsaQS'whieb‘fhaylstuﬂied, %hér9 hadrh§en72a
motions for summary judgment made, and that these had been
‘granted in 11 of the 29 cases.

| MR, LEMANN: A small pexcentage, 50 per cent.

JUDGE DRIVER: It is worth while, though. You get
~a119$\9£smdttens for dismissal and motions for summary judgment
- which have no merit at all, and they run up.yaar»sﬁatistleﬁ;

MR, LEMANN: In such a case it really goes on law.

JUDGE CLARK: I tried to get Mr. Will Shafroth and
his office ie’work'up something on this as ta‘fhe use of it,
but it is very difficult. It is éi:tiéult to distinguish it

from other motions and it is difficult to get the reports from
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‘the ¢lerks, particularly wmotions that are denied. They don%t

- make any vrecord of them a great deal of the time, There is no

- appeal there,

‘I think it is fair to say that it is not statistically
~a lavge matter, - It hasn®t been even in New York., It started
aut'beiﬁg“iairiy»iarga;~but‘tﬁa.ﬁéww?bgk;iudiﬁisl.counail
 figures do not run into big numbers. . It varies quite a little

- a8 to courts, however. . As I raeall,aesxtain<§1tyxeoart$»iﬂ»ubw
York had much more than others, and it is likely to vary, of
-*éauiss;‘aadiruthﬁngﬂvary cbvieuﬁlywit'wilx vary according to
‘the type of case, But even so it im useful,

-1t ‘has been hit, you see, by things like this Third
Circuit rule which, I agree with Professor Morgan, seems to be
‘'going ‘back of the common law. | g

- JUDGE DRIVER: - I think another thing which might be

- misleading in your statisties is that Ivhaveiiannd.aigagdzmany
'I§§YQ25 eithey get confused or think they would rather take

& shot at the motion for summary jaégméﬁt,rsndntbay‘u$a¢it-in
place of & wotion for dismissal, Very 6£tsa.1-ge§.afmation

- for summary judgment diiéeted to the complaint without any

_ affidavits or supporting material; when olearly it should be

- & motion to dismiss. That, of course, in any statistical study
~ would count as a:ﬁatian‘zér summary judgment.

. JUDGE CLARK: In this we should do something as to the

© word "shall" in line 36, Thexe has been A good deal of question
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about ﬁhatt It seems to me some commentators have yead it more
harshly thap we expsected. In any event, we ought to make a
‘change.

MR, LEMANN: While we are considering that, Mr.
Reporter, I want to dirvect the attention of the Committee to
what the Department of Justice has suggested. They talk about
that point, the use of the'ﬁeré “shall“,'anﬁ then they go on to
‘ say they don*t like the rule for the reasons they give. Then
they end up by saying, in a aemﬁﬁhat rambling discussion, that
they would be made happier 1f we adopted the suggestions they
make on page 21 of their eﬁmmsnt;

MR, DODGE: “summary judgment shall be entered
agéinsf him if otherwise appropriate.” How would that do?

JUDGE CLARK: Yes, that is éuitg all right with me.

I should think that would be elarifying. Mr. Lemann, I take it,
is suggesting Something morve.

MR, LEMANN: I am really not suggesting it, Mr.
Repoxter, as much as I am askipng that we éﬁop to consider the
comment of the Department of Justice. I am just reading it,
myself. | ,

JUDGE CLARK: ¥ would say it seems to me that the
courts have applied subsection (£) anyway. In any event it
saéms to me after it im there we ave not taking away (£).
Subsection (£) is there. If it is thought better to make it

clear, X don®t object to putting it in.
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CHAIRMAN MITCHELL: What rule are you talking about?

JUDGE CLARK: It is 56(e), the preposal we have on

page 50 of our green draft.

HMR, PRYOR: The Department of Justice suggests the

substitution of the word "may" for "shall" in line 3@, |

ME. LEMAWNN: Yes.

MR. DODGE: 1 suggest “shall if otherwise appropriate”.

MR. TOLMAN: They suggest two ways to handle that, two

aitérnativea. |

JUDGE CLARK: The Department of Justiée says that one

way might be to substitute "may" for "shall". However, they
go mﬁ: |

"However, there is cousiderable merit in the manda-
tery»ierm, particulariy where the opposing party shows
no grounds of gubstance in opposition to the motion,

"if it was made clear that Rule 56(f) would apply,
we would have no objection to the proposal.  That section
‘yeads:" -- and then they reprint it.

That section is:

"(£) When Affidavits are Unavailable. Bhould it
appear from the affidavits of a party opposing the motion
that he cannot for reasons stated present by affidavit
facts essential to justify his opposition, the court may
refuse the application for judgment or may order @

continuance to permit affidavits to be obtained or
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depositions to be taken or discovery to be had or may
make such other orvder as is just.®

I myself should think, first, that of course that
applies, We are not taking that away. I should think that it
would apply without prptéstatien that it did apply, If it is
thought desirable to add something more, I don’t object.

This is what they say as thelr alternative when they
spell it out:

"When a motion for summary judgment is made and
supported as provided in this rule, an adverse party
may not rest upon the mere allegations or denials of his
pleading, but must answer either in detail as specific
as that of the moving papers, setting forth the material
facts as he believes and intends to prove them to be, or
as provided in subdivision (£) of this Rule., If he does
not 80 answer under oath, summary judgment shall be
entered against him."

MR. DODGE: Rule 56 takes care of the fellow who
cannot raise an issue of fact by affidavit because af»the
hostility of the witnesses? |

JUDGE CLARK: B8ubseotion (f) does that, yes.

MR, DODGE: But there is every reason to believe he
can bring the facts out upon examination at the trial.

PROFESSOR MOORE: I am in xaéﬁr of your proposal,

Judge, but I think it may go a little too far. You say the
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party "must anevwer in detail as specific as that of the moving
papers, setting forth the material facts as he believes and
intéués to prove them to be.” If he shows that there is a
genuine triable issue as to one material fact, I should think
that that should be enough to defeat the motion without his
having to go ahead and set out his entire case by affidavits or
depositions, and S0 on. |
| MR, LEMANN: What do you think of the alternative

auggeaéientin Mr. Wright®s memorandum on page 52, He.makss
several suggestions there which might meet your argument.

DEAN PIRBIG: That first suggestion appeals to wme.

MR, LEMANN: Yes. 1 thought the first suggestion
would probably accomplish the end we have in view., I think
the first auggﬁstian would cover 1it.

JUDGE CLARK: 1 certainly would agree with Professor
Moore. That is, I do not believe we need to make him set
forth his entire case. I should not ﬁhink this would be con-
strued that way, but possibly it might. How would it do to
say sémeth;ng like this? Afteﬁ the words "moving papsrs,? we go
on as here;, "must answer in detail the moving papers" -- that
is a general admonition -~ "setting forth those mnaterial facts

which he actually and in good faith controverts.” I am taking

| language now out of (d). |

MR. LEMANN: Why wouldn®t the iixst sugg@étieu of

- Professor Wright?s on page 52 do all that we need do? “How about
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that, Professor Moore? What do you think of that?
PREOFESSOR MOORE: I think that would be good, subject
to this possibility: You might have, although not very often,
a rather detailed pleading which is verified, and to the extent
that it sets forth the facts on the knowledge of the affiant, it
would be just as good as an affidavit, I think that is so rave
that perhaps we could disregard it,
MR. LEMANN: I think it would be. Under the draft,
all a person would have to do is write an affidavit and say -~
JUDGE CILARK: To which auggestibn are you referving,
Mr. lemann? There are three suggestions on that page. To which
one are you addressing yourself?
; MR. LEMANN: The first one, reading that we substitute
for lines 28 to 36 the following:
| "Allegations in pleadings, without more, shall not
be deemed to create a genuine issue of a material fact."
JUDGE DRIVER: It occurs to me it sometimes happens
that you get a complaint and then an answer, and then the
defendant on second thought believes that he is entitled to
Judgment as a matter of law and he moves for summary judgment.
That isn®t at all unusual, Suppose 2 motion for summary
Judgment is made, as it may be made, on the complaint and
answer, then where are you with this statement that allegations -
in pleadings are not sufficient to constitute a material issue

of fact.
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MR,

LEMANN: All this means is that he cannot rely on
allegations in the pleadings as the Third Circuit has said. He
must file an affidavit.

JUDGE DRIVER: What if you have nothing there but the
pleadings when the motion is wade?

MR, LEMANN: That is not enough. It cannot stand on
pleadings alone. That is practically what we are saying here
a little bit more explicitly. |

MR, PRYOR: I think you say it all in that first
suggestion of Mr. Wright's, I think you say everything you
need to in that,

JUDGE CLARK: You gaan>ﬁg. 1 on page 527

.331'§$?B§= Yes,

JUDGE CLARK: I am a little worried about the point
Judge Driveyr makes,

JUDGE DRIVER: Allegations in pleadings do met up
an issue of fact, because you have the complaint and the answer,
You have a material issue of fact, ordinarily.

JUDGE CLARK: The motion for summary Judgment now can
practically amount to the old demurrer. It is specifically
held in the cases that it can be made ﬁithent any affidavits at
all,

MR. PRYOR: This says that isn®t enough.

JUDGE DRIVER: I think you will find cases which

hold ~~ I have read such cases recently -- that where a motion
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for summary judgment is made on the pleadings alone, then
suppose the defendant moves for summary Judgment on the plead-
ings‘alcne, the court must then take every allegation in the
complaint as true and indulge every reasonsble inference in
tavor of the plaintiff in deoiding that motion.

PROFESSOR WRIGHT: How is that affected by my pro-
posal hexre? Wouldn®t that still work out the same way, Judge?
If the defendant puts in an answer and then he puts in a motion
fér’summary Judgment, you wouldn't take the allegations of the
answer a8 creating any material issues. It would simply do
what I think you always do for a judgment n.o.v. You would take
as true all the allegations of the complaint, supplemented
perhaps by such allegations of the answer a8 are consistent
with the allegafiaus of the complaint, and see if then, as.a
mattér of law, the defendant is entitled to judgmant;» You
would assume that there is no issue of fact, you would assume
the facts were as the plaintiff states, but the defendant
would be saying, "I am entitled to judgment just the same."

PROFESSOR MOORE: Yes. But if you turned it around
and the answer was in and the plaintiff moved for summary
Jjudgment just on the pleadings, he would not be entitled to it
if the defendant had plesded one good defense,

JUDGE CLARK: For my pagﬁ,_l_rather think the way we
were proceeding was a 1little more complete and a little more

direct,.
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ME, PRYOR: I would be in favor of the language that
we have proposed here in the printed booklet, if you change
"shall” to "may" in the last line.

PROFESSOR MOORE: Mr. Pryor, do you think the party
opposing summary judgment should have to set forth all material
facts that he believes and intends to prove?

MR, PRYOR: I think'he should set forth all material
tgcts which are yesponsive to the facts pleaéed by the plaintiff.

PROFESSOR MOORE: Suppose, though, that there are
two or three issues in the case and the party moving for summary
Jjudgment has to show that there is no triable issue of fact at
all;, If the party opposing it can show that on one material
issue there i® a genuine issue of fact, why should he have to
go to the court --

MR. PRYOR: I don?t think he should. I didn’t so
understand this language . |

JUDGE DRIVER: I haven®t undertaken to work out any
specific language, but I think this could be amended to cover
Professor Moore's point, which I think i a good one, by simply
saying that the adverse ﬁarty may not yest upon the merve
allegations or denials of his pleading, but nust answer in
detail as specific as thét of the moving papers, showing that
there is an issue of material fact.

JUDGE CLARK: I suggest this. This is taking the
éuggestinn of the népsrtmﬁnt of Justice, which gil&a the iily
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but I don't object to that, and we start with the word "but"
here because the other is covered: Mbut must answer either

in detail as specific as that of the moving papérs, ssfting
forth the material facts which he actually and in good faith
controverts, or és provided in auhéivisiog (£) of this rule,

1f he does not so answer under oath, summary judgment in that
event” -~ I go back te the "shall" -~ “shall be entered against
him." |

MR, LEMANN: That doesn®t meet Professor Moore's
point.

JUDGE CLARK: I think it does. I certainly intended
it to meet it. Don't you think it does?

MR, LEMANN: 1In this you preserve the very language
in italies in lines 33 and 34, “"setting forth the material
facts™, and Professor Moore says he should not have to set
forth all his material facts.

JUDGE CLARK: He has to under (d). He has to set
 forth those that he honestly intends to coutrovert. That is
what I provide here; I intended that to meet Mr. Moore's
point, and it seems to me it does, "setting forth the material
facts which he motually and in good faith contropverts®.

MR, PRYOR: Will you read that over again, please?

JUDGE DRIVER: 1Is it in the Department of Justice
conment ?

MR. LEMANN: He is applying the language of the



492

Depariment of Justice,

JUDGE CLARK: It is adding something. It is makiog
a modification. Do you have tha'ﬁépartmeat of Justice sugges-
tion? At the foot of page 21, I am suggesting chapging their
suggestion just this much., Where it say&j"setting forth the
material facts as he believes and intends to prove them to be,”
I wauié change that ta,wead‘”satting forth the material facts
~which he actually and in good faith controverts™,

MR, DODGE: 1Isn®t it a little unfortunate to use the
vord "answer" there as though we were contemplating an amend-
nent to his ansﬁﬁr,-aﬁern to. BShouldn¥t he file affidavits
eithexr géaér&llg'or under subdiviasion (£)7 |

JUDGE DRIVER: Would "regpond” be better than
"answer"? r

MR, DODGE: Respond. Anything to avoid the sugges-
tion that it is an smendment of the pleading. ;

JUDGE CLARK: "must respond either in detail as
specific as that of the moving papers, setting forth the
material facts which he actually and in good falth controverts™,

MR. PRYOR: He isn't to set forth the facts that he
controverts, but set forth the facts which controvert the facts
pleaded by the opposing pﬂrfy. |

MR, LEMANN: That is right. How would it do to just
gtop in line 31 with the word Ypleading", and it would read:

MWhen & motion for summary judgment is made and supported as
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provided in this rule, an adverse party may not rest upon the
mexe allegations or denials of his pleading."

JUDGE DRIVER: X don®t think that answers ﬁrﬂfease?
Hoore®s objection., You are requiring that he set forth the
material facts as he believes them to be. That would mean
the material facts in the eoﬂtrovaifs&, in the action. You could
not pick out just one and say "This is not a fact on this narrow
‘ point here that I am welying on.”

| MR. DODGE: "must respond by setting forth the facts
or the jeasons for his claim that there is a material issue of
fact™, |
JUDGE DRIVER: Yes. That is the point. I think
language could be worked out as long as we have c¢learly in
mind what we intend.
| MR, LEMANN: Professor Moore, do you think my last
suggestion would meet your point?
- PROFESSOR MOORE: Yes,

MR. LEMANN: Just stop with the word “pleading” in
line 31 and omit the rest of the amendmagt. That knocks out
the Third Circuit. That is pr@ity near to what P?afassar
Wright suggested. _ |
| 'JUDGE CLARK: That is the trouble.

MR. LEMANN: I think it is wmore restrictive than
what he suggests,

JUDGE CLARK: It doesn®t seem to me to meet Judge
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Driver®s point, which I think is quite impoxtant.

MR, LEMANN: 1 would think it did. I should 1like to
hear the point stated again with thaf language in view.

JUDGE CLARK: When there axe no affidavits of any
kind, you can s8till go ahead and degide on summary judgment.

ME., PRYOR: I make another suggestion, that you end
it aftexr the word "papers",

JUDGE CLARK: What is that, Mr, Pryor?

MR. PRYOR: That you end the sentence after the word
"papers”, "but must answer in detail as specific as that of
'the noving p&pﬁra.“

'9uagaaaan MOORE: I just thyow out this suggestion.

Go right on, “setting forth such material facts as show a
genuine issue of triable facts.”

| DEAN-HQB&AR: I bad something like that;. "hut must
in his counter-affidavit either set forth in detail such
naterial facts as he believes them to be that will show an
issue for trial, or facts which bring it into (£)." I do not
have the latter part determined yet.

PROFESSOR MOORE: You really want to get awéy from
what he believes, though. It doesn®t matter whether he believes
ihﬁ facts stated or not. If they are not true, that should not
be enough. _

MR, DODGE: I nétiaad that,

DEAN MORGAN: "as he believes them to be whioch weuid ’
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show #hat theve is an issue of fact for trial”; "believes them
to be and intends to prove”. You could go on that way if you
‘want to,

PROFESEOR MOORE: "setting forth the material facts
that establish & genuine issue of triable fact.®

DEAN MORGAN: "setting forth in detail such material
facts, as he believes them to be and intends to prove, as will
| show that there i8 an issue of fact for trial." That is what
yoﬁ want, |

B MR, LEMANN: Under 12(e), if a fellow wants to he can
move for judgment onm the pleadings, This would pot take it
awéy £rom him.
| JUDGE DRIVER: He may move for judgment on the

pleadings, but he may also move for summary judgment.

MR, LEMANN: If he is going to move for summary

*8

judgment he cannot do it on the pleadings if we adopt this
smendment. It would bave to be dealt with as a motion for
judgment on the pleadings.

JUDGE DRIVER: I have no objection to that, that
he cannot rely upon the pleadings. But what you are saying
hexe is that the pleadiégsalans are not sufficient to set up
an issue of material fact, which is clearly unsound,

MR, LEMANN: Yor the purpose of a motion for summary
Judguent under Rule 56,

JUDGE CLARK: They don't do it and it is very con-

~ vepient not to have this tied up with distinetions.
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It would seem to me that we c¢an cover this. There
are various formulae of language whigh.aeﬁlé be used. ﬁbut mugt‘
respond, setting forth in detail such facts as show that theve
is a2 genuine issue and that the moving party is not entitled to
Jjudgment as a matter of law." Why doesn®t that do it?

DEAN MORGAN: I should think th#t would be much
better, |

JUDGE DRIVER: 1 think that is sutficient. Always,
of course, the Reporter can dress it up. | |

JUDGE CLARK: This goes back to €he ”but“,baginning
in line 31 with the "but® -~ “"but must respond, setting forth
in detail such facts #s show that thess is & genuine issue
and that the moving party is not éﬁtitlﬁd to judgment as a
matter of law.”

MR, DODGE: You said by sworn statement; by affidavit
or affidavits,

JUDGE CLARK: A1l right.

MR, PRYOR: a@ you need the "setting forth™ in there?
"must respond in detail"., Isn?t that it?

MR, LEMANN: BShouldn't you say setting forth such
facts, Yfacts sulfficient to show thé& the mover is not entitled
to summary judgment.™ i,ﬁan*t think you need to throw in there
again that there is & materisl issue, as you have in your
language. You could omit that part.

PROFESSOR WRIGHT: MHe must show there is a genuine




issue of material fact and that the moving party is not entitled
to judgment as a matter of law, If he shows the first, he
doesn’t have to show the secgound, |
JUDGE DRIVER: If there is a material issue, there
is po summary judgment. That is all a party has to show to
head it off.
JUDGE CLARK: "but must respond with affidavits
showing in detail that there im a genulne issue®™, |
MR, DODOE: Why do you include the words "in detail"?
Ho has to show there is a material issue of !aét. He doesn®t
have to go into very much detail about it. |
JUDGE CLARK: That comes back to what géneralgties
would do. This leaves out "but must respond in detail as
specific as that of the moving papers,” and I think if you
~ leave out that rather pregise language it would be desirable
1to put in something which shows you need to have something
moxre than genaraiity.'
| JUDGE DRIVER: A general denial.
JUDGE CLARK: Yes.
MR, DODGE: Y“setting forth facts whiéh show that
there is & genuine issue.” |
JUDGE CLARK: I will settle for ”spesxiig facts",
"but must respond with affidavits setting forth specific facts
showing that there is & ganainé isaue

PROFESSOR MOORE: Leave out "affidavits". If he has
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depositions, that should suffice,
JUDGE CLARK: All right., "but must respond setting
forth specific facts showing that there ds a genuine lmsue

for trial.” How is that?

MR, DODGE: We don’t require him in the first in-
gtance to file counter-affidavits of specific facts., We simply
vefey to them,

PROFESSOR WRIGHT: If he made an affidavit, would
the affidavit have to comply with Rule 56(e)?

MR, DODGE: "affidavit showing there is & genuine
issue of fact.” |

| JUDGE CLARK: Why not? I am not sure that I get your

point. Thie im a part of (e)?

PROFESSOR WRIGHT: Would the affidavit which he
makés hexe haVG to be “made on personal kndﬁlédg@, setting
forth su&h iaefs as would be admissibile in evidence, and
showing affirmatively that the affiant is competent to teatify
to the matters stated therein™? |

PROFEBSOR MOORE: I should think so, unless you
brought forth the 56(f) affidavit.

PROFESSOR WRIGHT: That is correct,

JUDGE CLARK: This is now the suggestion: but
must respond setting forth specific facts showing that there
is a genuine issue for frial."

MR, TOLMAN: Mr. Chairman, suppose you took My,
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Lenann's suggestion to omit all after "pleading™ in line 31,
and then insert after the word "pleading” the words "unless
the motion presents only & question of law." Wouldn¥{ that do
it all? That would protect your point, would it not , Judge
Driver?

JUDGE DRIVER: I didn®t get your suggestion,

MR, TOLMAN: Omit all of the amendment after the
| word npleading” in line 31, as My, Lemann suggested, and then
ingert after the word "pleading" the words "unless the motion
presents only a question of law.," That would save your
demurver situation, and I should think that would accomplish
all that we want, and get away from all this éisexﬁéien of
facots which is ¢ausing trouble,

JUDGE CLARK: You have then a question of uncertainty
in & good many of these things that are mixed questions of law
and faoct, and you would have the party making that determina-
tion. It seems to me that this rule, as we disocussed, gives
a rather clear formula to the parties. They bave to answer what
is in, I still think the form in which we now have it is really
preferable, because it works out theé process, so to speak.

| MR, DODGE: You want them to respond by fﬁlmg the
kind of proof that is required all through the rule, that is,
affidavits on personal knowledge, or under subsection (f).
JUDGE cmx; Yes, that is it,
- JUDGE DRIVER: Or éégesitieﬁs.
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MR. PRYOR: I think something of this sort is needed
Qery badly. We need something which says in so many words
that he can't rely simply on denial of the pleadings.

| MR, DODGE: It must be in accordance with the other
provisions of this section. ) |

JUDGE DRIVER: I don’t think we should lose sight
of what we avre trying to gaaomplish, and that is Mr, Pryor‘s
'»statement what we are trying to do,

: ¢ think that gould be done by preserving the Ianguaga
of the smendment as proposed with a sufficient change to mﬁat
Profesaor Moore®s objection. That should not be too diffioult
for somebody who sits down and calmly goes about the task of
doing 1?;

MR, DODGE: That is what we arve trying to get at,
isn¥t it?

PROFESSOR MOORE: I think the Judge just about had it.

JUDGE DRIVER: VYesm, I thought he just about had it
wawkaé out at one stage there,

JUDGE CLARK: I will suggest it again. It seems to
me that this would do it. In lines 31 and 32, “must respond
setting forth specific facts showing that there is a genuine
issue for trial.”

DEAN MORGAN: That is right.

JUDGE DRIVQE: 1 think that is all right.

MR, LEMANN: I move we adopt that. |
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PROFEBSOR MOORE: 1In line 36, though, shouldn’t that
"shall®” be changed to "may"?

MR, PRYOR: I think so,

PROFESSOR MOORE: That takes care of the 56(f) case
where he can®t present his affidavits, and also takes care of
perhaps the complex case where the court says, "1 éon‘t want
to enter summary judgment. I want to try it." |

~ MR. PRYOR: That is one of the points made b& the
De§§r$ma§t of Justice. .

JUDGE CLARK: We change “shall" to "may"™. "If he
does not so answer under oath, summary judgment® -- Mr. Dodge
has suggested there "shall be entered against him if appro-
priate,” I think that is perhaps a little better. It comes
to the same thing.

PROFESSOR MOORE: That is all right.

JUDGE CLARK: Make that "summary jgdgmént shall be
entered against him if appropriate.”

PROFESSOR WRIGHT: When Mr, Dodge made that sugges-
tion, I understood it was to follow "summary judgment. Now
that we have changed the rgle,-where do you want it?

‘aunﬁn CLARK: 1 don®t osre, "summary judgment, if
appropriate, shall be entered against him.™

MR, LEMANN: "if appropriate", I suggested, rather
than the word "may". |

JUDGE CLARK: I don't know that there is much choice
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on that. How nmany would prefer the "if appropriate”?

DEAN MORGAN: I think that is prefﬁrablg. I think
you are right. I think that is better,

JUDGE CLARK: How many would prefer the "if appro-
priate™ course? Raise your right hands, TSix. How many vwould
prefer the "may"? Tb?ﬁa. I‘gaess we have the "“if appropriate.”

Now let's go back to the whole thing. Is it now
agceptablﬁ? You have, therefore, the amendment a8 on page 50,
bﬁi in place of the words beginning "but” and to the end of the
sentende, lines 31 to 34, substitute "but must respond setting
forth specific facts showing that there is a genuine issue for
trial.”

Is that acceptable? All those in favor raise their
right bands, ﬁn are voting on the whale?ameﬁdmsnt'naw;

MR, DODGE: ibu ought to maﬁa‘it‘plaiu that they are
sworn statements as provided far all through the rule.

PROFESSOR WRIGHT: The point is whether or not the
response setting forth tha;a§§eifi¢ faots has to be by deposi-
tion or by affidavits meeting the test of the first sentence
of Rule 56(e), or whether i£ can'ba a mere general statement in
an affidavit by a person who would not be competent to testify,
or I think thie rule could even be read that it would be enough
to f£ile an amended answer in which he would set forth specific
facta,

JUDGE CLARK: What is the suggestion? What is Mr.
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- Dodge¥s suggestion? What would it be specifiocally?

MR, DODGE: What we want to do is to say that the
pleadings ave not suffigcient, but you must proceed under this
rule in the ovdinary way of opposing a motion for summary
Judgment,

MR, PRYOR: By affidavit oy deposition.

‘MR, DODGE: By affidavit unless by dﬁg?ﬁit;@ﬂg
MR . LEMANN: Why not say “file opposing affidavits"?
CHAIRMAN MITCHELL: Why not say ™answer in detail
under oath"™, It then may be a deposition or in any other form,
MR, LEMANN: You could, but it would have an affidavit,
We have used the formula of affidavit,
auﬁeﬁ CLARK: I think it would be good if we made it
"but must answer under oath". |
| DEAN PIRSIG: Line 38 néw requires that, "If he
does not so answer under oath".
CHAIRMAN MITCHELL: ‘supgasa he uses the affidavit of
a witness, what happens then? |
JUDGE DRIVER: Notwithstanding the fact that he may
use a deposition, he can produce a deposition and say, "Here
is my answer to that motion.”
MR, LEMANN: If you took Er;‘xitehsilﬁs suggestion,
"answer under oath", why should he answer? He files the
affidavit or a deposition, I therefore think it more con-

gistent, to adhere to the formula we have uséd in other sections



504

of this rule, to say "file affidavits”, because we have used
affidavits and then we have some general 1auguagevsaying it
may be supplemsnted by deposition, which could be garried over,
I take it, to this section,

Ve haven®t used the word "answer" anywhere elsme.
I don®t think we have. "in opposition”.

JUDGE CLARK: But must respond by affidavits or
'éppeaitiens“,

MR, DODGE: Or admissions on file,

JUDGE CLARK: by affidavits, depositions, or
adnissions on file®,

MR. DODGE: Or by affidavits under these rules,

DEAN MORGAN: X think if you are going to do that,
Judge Clark, it would be better to bave a separate gentence |
and say, "The response must be made™, and so forth. You hgve
it naé, “put must in his response set forth in detail"™,

JUDGE CLARK: Yes. ‘I think you could do this, making
it o semicolon in line 31, "but his response, by affidavitg or
otherwise as provided in this rule, must set forth speeiﬁis
facts showing that there is a gqﬁuiée issue for trial.™

MR, PRYOR: That does it, I think.

MR, DODGE: I thionk something like that would cover
it.

MR, LEMANN: You could change l1line 35 to say, "In

the absence of such response" instead of "If he does not so
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answer under oath",

JUDGE CLARK: Yes. "In the absence of such a re-
sgense";

§§B§ﬁ$$ﬁs WRIGHT: What is yanr‘lsnguaga for line 31
now ?

JUDGE CLARK: iIn line 31, change the comma to & semi-
colon and say -- I am not sure whether it should be & comna
or semicolon. A conma might do, "but his respouse, by
affidavits or otherwise am provided in thies rule, shall set

forth specific facts showing that there is a genuine issue for

trial.”

MR, DODGE: You can leave put the word “specific".
That doesn’t appear anywhere else in the rule, does it?

JUDGE CLARK: 1 think there should be something of
this kind in there. This is a substitute for “in detail",
I think it is desirable to have "apecific" in.

What was it you said, Mr. Lemann, “XIf he does not
80 respond"?

MR. LEMANN: VYes,

JUDGE CLARK: “J£ he does not so respond, summary

- judgement, if appropriate, shall be entered against him,"

All those in favor of that raise their right hands,
Eight. All those opposed.

DEAN MORGAN: Before you leave this rule, I have to

"insigt that you haven't got the firet paragraph right here.
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in line 5 you say, "The énﬁgﬁant sought shall be rendered forth-
with", and one of the conditions is that the moving party is
entitled to Juwdgment as & matter of law. ¥You certainly cannot
- gay that that is absolutely consistent with the lasgt sentence
which you put in, "Sumwmary Judgment, when appropriate, way be
rendered for or against any party to the action."

JUDGE DRIVER: X thought we had decided to strike
| ‘egtA"Tha“ and "sought" and simply say "Judgment shall be

rendovred forthwith",

ROFESSOR WRIGHT: I think we were outvoted on that,
~ Judge Driver,

JUDGE DRIVER: I have my copy marked that way.

DEAN MORGAN: I think it is ridiculous to leave it
that way, to say you have to have a finding for the moving
party and then at the end you say you can give juigwment either
for or against hinm.

- JUDGE CLARK: X think My, Morgan is right about that,
I think even if we put in Dean Pirsigs suggemtion, that the
~other changes ih that sentence suggaaéad by Mr. Morgan still
should be made.

DEAN MORGAN: Say that either party is entitled to
judguent and then strike out "sought". "Judgment shall be
rondered forthwith", and so forth, “either party is entitled
té 8 judgment as a matter of law."

JUDGE CLARK: “and that any party". How about that?




:  "any party" -- they didn't want to go
that far because there might be intervenors, and so on,

| JUDGE CLARK: X think Mr., Morgan is right about that,
Ehall we aceept that further suggestion? ALl right, it is
accepted,

Rule 88, I think this is generally approved,

I suggest that we go on with it. The Department of Justice
goes into this in great detail, and it seems to me does a good
éeil to take away the force ai‘wha% vie attempted to do in
exgééit&ag matters of this kind.

I dont like to take back what we have donme. I think
this is appropriate. Suégﬁ‘xﬁrabys I think wrote somewhat
along that line. Thexe is no question, but merely some debate
about that. It bhas been debated in ﬁﬁw York a good deal as |
to whether you should delay judgment fg polish it up, so to
speak.

We have attempted to have it entered about as
promptly 88 we could. I think it is yather desirablé. I think
we are slowly educating some of the lawyers in New York, not
always, but I thiok we are gettiég ahead, that there are
various anomalous situations that present problems if we éeﬁ't
push it along. |

I remember one patent case when the court threw out
% memorandum for decision, and it was a year and 8 half before

‘they entered judgment. It could be said, of course, that




everybody was satisfied to wait, but it seems to me that there
is some obligation for the court, having eomgléted its aeﬁioa,
not to have it held back by formality.

%o had a good deal of a problem in connection with a
¢ase involving the government on motion for summary judgment
where the court granted the motion for summary judgment, We
took it that under the rule that entry was final., The Depart-
ment of Justice came along ten months later and asked that some
form of formal judgment be enteréd.

S0 I still stand by the amendment as we have recom-
mended it.

PROFESSOR WﬁIGHT: Judge, I think perhaps we ought to |
say, just to keep our own record clear, Judge Nordbye is opposed
to this on the grounds that this is a superfluous addition and
he sees no need for cluttering ug this rule, and this merely
states what already has been the practice, and that we should
not amend the rules every time some text writers have entertained
a doubt, which I think may be a fair conclusion from our note
which bears on the text. 8o I femind theICQmmittaﬁ, in the
proposed form of note which we had last year we cited four
decisions from three different circuits which seemed tobe to
the nentrary.' The Committee directed us to take thoseout and
cite merely the secondary authority, which in turn cites the
cases, and that may bave misled quge Nordbye.

JUDGE CLARK: What is your pleasure here?
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R, DODGE: The Department of Justieé seomed to be
eoncerneé about cases where the exact amount of the money to
be sntered in the Judgment cannot be determined until a very
considerable amount of figuring., Is there anything ia that
suggestion which we should consider? They say:

"Accordingly, the Tax Division has suggested that

language be insexted to provide that *shen the Court
divects that 2 party regover money or costs, the judgment
8ball not be entered until a formal judgment, setting
forth the exact amount involved, is approved.'™

JUDGE CLARK: I uever knew of any case where any
judgment was entered without having the amount due included
there., I think they sive borrowing trouble whieh does not
exist. The reason I don't like to put that in is that this
is surely going to hold it up until the Department of Justice
or the Tax Division comes up with a formal judgment. That is
what we have been tryiug to get away from. It should be the
court's formal judgment when that occurs. I don®t think there
is an& basis now for holding that a judgment which doesn't
tell what amount i® involved is to be entered. There is &
provision that the matter of taxation of costs shall not hold
it up, but this ia‘a matter of the essence of the judgment
itself,

MR. DODGE: Ouyr provision is that when the court

‘directs that 8 party recover only money or costs, that direction




would name the specific amount of money?

JUDGE QL&RK; Yes .

CHAXRMAN MITCHELL: How could it do otherwise?

MR, DODGE: I wondered why they raised this question
here.

JUDGE CLARK: I think they raised it because they
do not 1like the provision faﬁ the court to enter its own
,;udgment. 1 say that because the Department of Justice general-
1&; and the U, 8, Attorney among others, is always coming up
with its own form of judgment. In New York, for example, we
have had some difficulty as to holding onto the court's
rjudgmﬁnt and not substituting some ierm of Jjudgment suggested
by the Department. :

Tha nain reason I suggest we should do nothing is thﬁt
it seems to be quite Enneaeseary, but a subordinate reason
why 1 don't want to do anything is that it seems it is likely
to tie up the court so they will have to await the Department®s
filing some very formal judgment. ‘

MR. DODGE: The clerk could not enter it under our
‘amendment unless he received a spéeii;e_diraﬁtian as to the
Judgment.

JUDGE CLARK: That is right.

MR. DODGE: Which certainly would include the amount
of the money.

JUDGE CLARK: That is right.

E




MR, PRYOR: This seems to be the basis for their
comment, On page 22 they say, "Névartheless, éama courts take
the vi§§ that the appeal period starts to run when the degision
of the court is antergé on the docket even though that may
occur prior to the determination of the amount of judgment."

It takes some time to compute the amount,

MR, DODGE: Appeal from decision, not from judgment.

JWGE CLARK: I should like to ask them to name
places, dates, and events, I think I certainly have kept
track of this because I have written several decisions on it,
trying to hold the Department of Justice up to terms, and I
think I know every reported decision., I will say quite straight-
forwardly that theve is none. I cannot, of course, tell what
goes on all over the country, but it just seems to me that this
is a part of their not liking it, as we have had long arguments
in a ¢riminal ¢aaé involving this matter where they attempted
to give statistics from the docket in the Seatheén District
which were quite misleading, as a matter of. fact,

| I think this is a little an attempt to get away from
that, If you are at all interested in going into thia’ﬁatter,
the case of the United States v. Roth, which is cited here in
the footnote on page 53, was a case where the Department §£
Justice made strenuous efforts to say that ﬁﬁat we vwere doing
was all wrong, and gava‘us statistics wb1¢h¢'a$ I said, séémsd

‘to us to be quite misleading.




512

Does anybody wish to make any motion or, if not, shall
we take a vote on the smendment? All those in‘iaver of the
amendment raise their right bhands. Eight, All those opposed.
None.

I think that carries us to Rule 60(b). There are two
parts to that, The first part inserts in line 22 “and (6)",
and it makes a difference in the period, "not more than one
year after the grounds therefor have aeeruedvand are known to
théﬁmoving party."

The other is in iinas 28 to 30, which makes it specifie
that no leave from the appellate court is required. Perhaps
~ that should be in form to make clear that that is only when the
appeal is ended. So when we get there, I am going to suggest
as a substitute for lines 28 to 30, the words "leave to make
the motion need not be obtained from any appellate court except
during such time as an appeal from the audgmaﬁt is actually
pending before such court.”

Let me say a little broadly on this: As to the
first provision as to time, when ve worked on this we thaught
- we were being really generally more accurate, that this was
what was sctually happening in the law, and that what we
should do 18 to try to follow along with what the law is.
'Hence, I was quite surprised when Mr. Moore sent around the
part from his book in which he objected to this. He has done

& great deal of work on this, of course. He wrote a long
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article in the Yale La§ Journal, and so forth.

I thought vwe were following in general his teaching,
which I think does show thaf there is & lot of assumption of
finality of judgment beyond the actual facts, that courts will
go pratty far in the extraordinary oases in changing & judgmeut
previously enteyred. |

1ot me say that I have no particular pride about
tbis. If this is wrong, I don't press it. i thought we ﬁere
tryiog to be more accurate. I may not have understood just
how far Mr. Moore™s point goes,

It seems to me that what hé is doing is in effect
saying that while this is true law, we ought not to say it so
boldly here, and cases of tﬁis kind we should pusﬁ off to
the old independent suit; the bill of review.

I wonder if that is a desirable thing té do, because
1 thought we were trying to make our motion here pretty in-
clusive. We have not prohibited, of ocourse, that independent
suit, but we have tried to moke this the ahannelizéd form.

I have that to say on the first one. |

On the second one, 1 think he still opposes that one
as to leave. I really think that that is sheer formalism and
I should think resally that is quite unnecessary.

CHAXRMAN MITCHELL: You mean leave from the court of
appeals?

JUDGE CLARK: VYes.
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CHAIRMAN MITCHELL: Théfe are #ny number of decisions
of the Bupreme Court of the United States holding that where
they degide & case and ovxder & remand under certain conditions
stated in the Court®s opinion, the lower court is precluded
from granting a newﬁtrial or hearing new ;ssuaa or an&thing of
that kind unless 1¢av§ igs granted by the Supreme c@uri, unless
in the original 6§eisien or in the remand it giveﬁ_themautharity
to grant a new trial or rehear the case,

| JUDGE CLARK: These arxe particularly oriented grounds

in 60(b). There has been no decision of the Bupreme Court on
this iesue. There has been a decision of the Third Circuit
saying that you bave to have this leave, but my point is that
the appﬁiiata court does not have any kind of recoyd covering
this, and wé have had it come up several times. They come in
with affidavits and we say we dou't know what it is gi; about,
and we send it back to the trial gourt to act.

Judge Nordbye, it seems to me, has stated this rather
well: '7

"It would seem that, regardless of the afﬁi:manea of

a judgment by an Appellate Court, it is only & trial court
who‘aan determine whether there exists excusable neglect
or mistake or newly discovered evidence which would
justify relief under this rule, MNevely because the pro-
ceeding had been before the Appellate Court on other

grounds and the judgment affirmed by that_égurt; no reason




is suggested why the trial court should be required in
svery case to have the formal approval of the Appeliate
Court before it considers the showing and makes a record
thereof. Obviously, the Appellate Court has no facili-
ties fér determining whether oxr not theve is any merit to
‘the claim for velief under the rule until a record has
been made before the ﬁrial gourt, And if the trial court
has erred in granting or denying the relief, the right
of appeal, of course, exists. The suggested provision

o this rule makes it clear that leave of the Appellate
Court 1srnet necessary ia the event the Judgment already
has been affirwed by that court."

CHATRMAN MITCHELL: I had & case pending in the
Supreme Court of the United 8tates recently whiéh raised this
very question, X eitéd 1ﬁ'my brief a number of cases heard
in the Supreme ﬁﬁn?t, decided on their merits, in which there
had beon & yemand afrthe case, and the lower court was absolute-
1y precluded from hearing or entertaining #ny new issuss,ar a
new trial such as this statute covers, without permission of
the appellate court.

What do you do? Are you j9iping all those cases in
the wasite paper basket? They are not old eaaaa.-_SQma.aisthéa
are quite recent,

The case arose in connection with an attempt to put in

new issues after the c¢ase had been decided on the merits and
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affirmed or reversed and a mandate had come down.

As to the statement that you don®t have to get
approval, I remember when I got into that case I began to think
about our Sule 60(b), and 1 felt satisfied that maybe the rule
went contrary to the decisions of the Supreme Court because it
doesn’t provide that the congent of the appellate ééurt, which
has alveady considered the case and decided it, must be obtained
for any attempt of the court below to have a rehearing or intro-
éue§ new igsues or new praaf.r

There 48 the law. I oan ocite you A& dozen cases to
that effect, some of them quite recent. As I understand, what
you are gasértiag hore is that, notwithstanding those decisions,
when you take ér@aeadings unde# 60(b) in the lower court to get
a judgment vacated for some reason, yéu don®t have to go to
thé Supreme Court or the court of appeals which has already
heard it and ask for leave, Maybe they will give it to you
as a matter of course, or maybe they won®t want the lower
court to considey things that they éan*t'knsw about. Btill
the decisions of the Supreme 20§£f do hold that you have to
get the consent of the appellate court. There i8 no question
about it.

JUDGE CLARK: Of course I don®*t know just exactly
the decision you have in mind, but I thought we were talking
about somewhat different issues, Of course this does not say

that the party can yetry the case or bring in new issues, and
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so on, This is our method of the independent bill of review,
| | I think there is no question that on an independent
bill of review you don't go and ask permission of the court. 4s
a»matter of faot, that action in equity can be brought quite
wideiy. It would not need to be brought in the same court,
| For example; one time in our court we had a case of

this kind attacking a state court judgment as having been pro-
cured by fraud. I suggest that this would be another way of
puéhing the matter over to the independent action and limiting
the usiefulness of this rule if we vequived this bit of procedure.

It seems to me from the suggestions which you have
made, Mr. Chairman, that you are talking about & little different
issue, As I see 1t, you are not talking about these several
specified grounds here as substitution for an inéeppndent agti@a.
1 would wholly agree that you cannot reopen the same trial and
go back. I don®t think this does,

CHAIRMAN MITCHELL: Why, then, do you put in that
such motion does not requive the consent of the appellate court,
if you don?t have to get it?

JUDGE @L&Bﬁ: It is a motion under 60(b). _It-is a
motiou doing these things stated here, not a general motion
just for vetrying the whole case. It is a motion for newly
discovered evidence, for fraud, for excusable neglect -- for
these things which ave specified in 60(b). |

ﬁﬁ. PRYOR: Isn't the distinction that in oases which




518

Mr. Mitchell was taikiag about, & person is bringing in new
issues, and here there isn't any question of that kind.

JUDGE CLARK: That is the distinction, as I understand
it. | |

cﬁaxaﬁan MITCHELL: ﬁné of the cases I have in mind,
cases in which I had ﬁy attention dirvected to this subject, was
8 case involving the reergaaizatieg of the Florida East Coast
Railway Company, their plan of reorganization, and so on, in
which the Interstate Commerce Commission had ordered iha property
of the Florida East Coast Railroad transferryed and assigned to
the Atlantic Cosst Line, and the holders of the liens on the
Florida East Coast Railroad were compelled by this reorganiza-
tion to accept, in lieu of their lien rights, their interest
in the Florida property, stock and bonds of the Atlantic Coast
Line, with which they had never had anything to do and did not
vant to invest in. That is the way the case came up.

The case went to the Supreme Court of the United
States aﬁé thﬁy hoeard it and set aside that merger and ordered
the case remanded to the distriet court to proceed in accord-
ance with the decision 6? the mandate, |

When it got down to the distriet court, the point
on which the court had held that the merger plan was illegal
was because neither the Florida Eaat Coast Railroad nor anyone
connected with it had ever initiated or consented to that kind

- of veorganization plan, as yaquir@d under the Interstate Commerce
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Aot,

After it got down into the lower court and went vefore
the district court to interpret the decision of the Supreme
Court and enter appropriate ovders executing its mandate, the
Atlantic Coast Line bobbed up in the case with alleged proof
ihﬂt the stockholders éf the Flﬁrida East Coasf had actually
initiated and consented to this merger, which raisad'not a |
new igsue but one which was taken for granted in the BSupreme
C‘.‘bﬁft because there was n;a evidence at all in its record that
these stockholders had ever assumed to act for the rlorida 
East Coast Railroad, 7

We contended that the ateekhgiﬁnra hadn 't anything
to say about it anyhow; that the road was busted and the bond-
holders were the eqnitabie owners éz'tha property and that they
were the ones who had, under the 251:9?51:&1;; Commerce Act, the
right to insist on no merger of that type which thﬁy had not
initiated and had not agreed to. D

There is a plain case of asking the lower aénrt to
reopen the record to allow the truth of the facts which didu’t
even exist when the case was up in the Supreme Court. I éaa‘t
quite see your distinotion, , »

MR. PRYOR: As I understand your statement of that
case, it does not lnvolve any of the situations envisicned by
the anumsrataé clauses on page 53, Maybe X do not undaiatané

it, but it doesn't seem to me that it does.
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JUDGE CLARK: That would be my impression. I should
think that what thoy were asking for there was a direct rétrial ,
of an ;gsae that they had slready, and which they aaéié have
brought up. That is the kind of thing that I should think would
bave been sstopped by the ordinary rules gf,fes judicata when
you got through, and that it was not any ﬁQIthése very special
things here,

_ CHAIRMAN MITCHELL: Maybe not, but I got the impres-
siéﬁ that once an appellate ¢eurt consiidered a case on its
merits and rondered judgment on the mérits and ordered it
remanded, unless they consented to it you could vot raise new
issues or do anything to obtain & rehearing in the'iawar court
except to carry out the Supreme Court's mandate,

MR, PRYOR: Judge clgrk, did I understand you garreef—
iy that you were changing the italicized language in lines 28
to 30 by making an exception where the case was pending in the
court of appeals?

JUDGE CLARK: Yes. We are expressly excepting that,
“"leave to make the motion need not be obtained from any
appellate court except during such time ans an appeal from the
judgment is actually pending before such court."

MR. PRYOR: I wondered if we should not comsider the
insertion in line 25, following the word "known", of something
like this: "or should have been known". |

PROFESSOR WRIGHT

e

There has been & lot of support for
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that from the bar, with two forme generally being offered, The
form which the erartgeat of Justice has snggeataé,rand Mr. Lon
Hocker, would be "known or should be known"; and the alterns-
tive form, sowmewhat longer, which has been backed by Judge
Sheehy and Judge Dooley from Texas, the Cincinnati Bar Associa-
tion, and a couple af'ather local committees, is “known or
should in the exercise of due diligence have been known",

MR, PRYOR: They all have the same idea.

ROFESSOR WRIGHT: They have the same idea,

CHAIRMAN MITCHELL: Where would this go in, what line?

MR, PRYOR: Following the word “known" in line 23,
it is easy enough for a party to say hé didn't knaw,

JUDGE CLARK: I think that is all vight., I think
perhaps we ought to hear from Mr. Moore, who has sent around
some objections, OF éeursa, these two are separate. I was
not intending to push them: together. That is, the amendments
in lines 22 to 28 are a separate matter from the amendwent in

lines 28 to 30,

ERGEESSQR_:?'ffzﬂ Speaking to the first pgrt,‘whgsa
you change the time limit applicable to the first three grounds
from one yeay as the maximum, to & reasonable time, I think
perhaps that change reflects somewhat the position I took back
in 1946. I may have been right then and may be wrong now, but
I have been working at this pretty steadily for the iast year,

-and I don't want to push more things over to the independent
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action, On the contrary, I don’t want to enlarge the grounds
for the independent action.

I believe if you make these amendments which you are
proposing here, you will have wiped out sssentially the differ-
ence between intrinsic and extrinsic fraud. .

CHA IRMAN 3I§QEEL;= We do it expressly, don't we?
‘Doesn®t it say whether it is intrinsic or extrinsic?

PROFESSOR MOORE: That is right, General, if at
tﬁé present time you wove within 8 time not to exceed a year,
but once your ysayr ha& geaé past under the yresent rule, unless
your fraud is fraud on the court -- which substantially in-
volves some sort of chicanery on the judge, tampering with
judicial administration -- if you are going to get any relief
from judgment om the basis of fraud, you must bring an inde-
pendent action. 7

Bcores of decisions will deny you relief unless you
“ean bring the fraud within some sort of category that they
are willing to c¢all extrinsie.

You may say, that is formalism, but the point remains
that after the year period has run it is 8 very exceptional
case that you will be able to get relief from the judgment
on the ﬁasia of fraud, I think that is the way it ought to
rémain. It seems to me you ayre opening the finality of
judgments far too much now in allowing & motion on any type of

fraud after the one-year period; the same on mistake, and newly
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discovered evidence. I think in the interest of iigaiity of
Judgments the year period is ample, subject to a few excep-
tional situations where you can get relief in an independent
action, Under the present decisions today, it has te be a very
exceptional case,

MR, DODGE ﬁﬁﬁagening a case on a bill of review
was abolished. What is the nature of the independent action
~that you have in mind? | |

| 'PROFESSOR MOORE: Just like any other civil suit

i#voking equitable jurisdiction to enjoin the enforcement of a
3uﬂsme§t on the ground that it is inequitable because af - fnd
today you have to bring your fraud within the category af what
" the court callg extrinsic. At times it is almost impossible

to distinguish between extrinsic and intrznsze fraud, and we
'eliainatéé that troublesome distincotion by providing that the
motion was to be made within a year, but btyané that the counsel
" really has a laboring oar if he is going to set aside the
judgment, and I think that is the way it ought to be, ,

I think Judge Clark's comment is correct, that there
are some decisions that perhaps graunt raliez»framlanﬂgaants
which under our present rule should not be, but I think the
pumber of those is not very many, ggéﬁi think you are just open-
ing and giving a wide invitation now for atiacks on judgments.

MR. DODGE: Wouldn®t that be really in the nature of

28 bill of review?
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PROFESSOR MOORE :

We have eliminated bills of review
and bills in the aature of a bill of review.

MR, DODGE: You have also eliminated a bill in the
nature of a bill of review.

PROFESSOR MOORE: Yes,

HB, DODGE: Lipes 38 and 39 say "bills of review and
bills in the naturve of § bill of review".

DEAN MORGAN: You don't have to call it that any move,

MR, Dﬁﬁﬁﬁ let's call it that now.

PROFESSOR MOORE: We have pot eliminated the in-
depanéeﬁt suit for relief from Jjudgment.

MR, DODGE: The independent suit is in the nature of
a bill of review, | » | |

PROFESSOR MOORE: Not exactly. You can get an
"independent suit in equity for relief from a judgment at law
or from & judgment in state court, while the bill of review
always ﬁﬁs to be filed in equity court in the same court that
rendered the judgment.

MR. LEMANN: That isn't true of independent action
under our procedure. You wouldn®t have to briné it in the
court which rendered the judgment.

PROFESBOR MOORE: That is correct.

MR. LEMANN: You could bring it anywhere, and then
you would be confronted by the available defenses of 1aéaaa,
statute of limitations, or whatever they might be, is that
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correct?

PROFESSOR MOORE: Today you would seldom be able to
get relief unless you could show an extraordinary situation of
fraud, if you bring it on that basiﬁ. If you adopt this amend-
ment nobody would be forced to bring an independent suit. He
would just go to the eaﬁrt and attaﬁk’the Judgment #nd move
faé»raiiez long after the 12 m@nths!‘paéied bhad run, o

€3518§AR'31163£L&: I don't éuitc got your point, B
badausa this rule limits summary proceeding by moiiéﬁ ta,thé;
court in which the case was originally decided, to én@ &eaé;

PROFESEOR 399RE: Not naw,'aeh@ral, Undef.tha pro-
posed amendment it would be & "veasonable time". |

CHAIRMAN MYTCHELL: Where does it say that in the
amendment? . | |

MR. LEMANN: Line 21. |

MR, PRYOR: “netrmara than one year after thé gréands
therefor". -

' MR, LEMANN: It says "not move than one ygaraiteg
tha grauués therefor have acgrued and are known to fhé ﬁaving
9artyf", That would be some limitation on your abjégiien,  §
guess, Professor Moore. , »‘A,

CHAIRMAN MITCHELL: Your point is that, notwithstand-
ing the one-year limit, the judgment may remain open for a
longer period under this amendment if the fact of the féand or

whatever it was wasnﬁﬁ_knawu at an earlier date,
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PROFESSOR MOORE: Precisely.

MR, Lﬁﬁéﬂﬁz Before this, we had a f£lat limitation of
one yeayr on grounds (1), (2), and (3).

JUDGE CLARK: Don’t you think we had better suspend
pow 80 we ¢an get down to lunch in time, Would yoh be willing
to come back, say, not later than a quartér‘ai two? This is
th@ last big question, I think. ?hﬁaatherayare smgzl.

MR. DODGE: Bhouldn't we give some eapsidaratioa to
iﬁa'gensr&I suggestions made by the Department of Justice in
the last few pages of their comments? |

JUDGE CLARK: I did want to bring up notably what they
say about trial by jury, but I ﬁauld suggest if we could come
back a little earlier, it would be very helpful to me if I could
get away by 3:30 perhaps. There aren’t too many large questions
left, - | |

CHAIRMAN MITCHELL: let®s adjourn unti]l 1:48.

«++ The meeting adjourned at 12388 o%clook p.m, ...
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Dudle FRIDAY AFTERNOON SESS
aj

ION
March 11, 1955

The Advisory Committee on Rules for Civil Procedure
for the United Btates District Courts reconvened at 1:30.p;m.,
William D. Mitchell, Chairwan of the'cemmittee, presiding.

suagﬂ'cnaaxg Everybody is here promptly, and'xr
should think we might go ahead.

My, Moore, you were talking, I believe, at thé’and
of.éur morning session. |

PROPESSOR MOORE: I don®t know that I have anything
more to add, other than the fact that while technically you
étil; have the year period retained, it is rather meaningless
because it doesn®t start running until the grounds therefor
have aéerned and are known, and you intend now to say reasonably
could have been known.

| MR. PRYOR: That places & limitation on it.

PROFESSOR MOORE: I say that the time for an independent
action would normally be the same, perhaps shorter. The inde-
pendent action has alwaye been limited by reasonable time,
laches. | ‘

Take the old case of United States v. Throckmorton,
where there was an issue as to the validgty of a deed, and that
suit was pending iar a long timﬁ, firvst before a board of
eommisaionéﬁs in private land claims and then before the

district court. Finally, a land patent was obtained. Then
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vears later, spproximately 20 years later, but within a very
short time after the government had gotten new proof which
” it asgerted established now that the deed bad been forged, the
government began its independent suit in equity, and was denied
relief on the ground that f.bat was not extrinsic fraud; that
it was a question which had been in litigation in the original
suit and waulé»not support the basis of an independent suit.
andér the proposed amendment to the rule, I wonder if
in that situation the government could not come in, not with
an independent suit because it would be met immedistely with
United States v, Throokmorton, but right back into the district
court which rendered the judgment, and move for relief undeyx
60(b) (3). | :
CHAIRMAN MITCHELL: I want fa add this to that, X had
a good deal to do with this rule. In fact, I believe X made the
draft of it. I pgot exercised because I found out that the
| noynal limitatianﬁ had been swept aside and that there was no
ginality to a lot of cmses like this. We wiped out the rule
that the right to appeal expired with the term, and in place
of that we specified this limitation on proceedings under this
ésetian.
fThe initiation of this section really came about
through the realization that there should be a time limit to
‘give finality to the Juégmsné; We abolished the term rule so

the court had no jurisdiction; If it still had jurisdiction
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after expiration of the term we ought to put something in its
place., 8o the whole purpose of this thing, as I saw it then,
was to give some finality to judgments and to fix a time limit
within which you can open them up for all these various reasons.

1 am very reluctant now to see any amendment go in
1ike this which throws the finality business up into the air,
That is the result, bscause there aye no longer limitations
by expirvation of the term, which affects most of the 3udgmaﬁts.

| MR, PRYOR: What was the reaction of the bar?

PROFESSOR WRIGHT: The veaction of the bar was some-
what unfavorable to this first amendwent as contrasted with
the second éné in 60(b). On this one, if you assume the
modification that I think we pretty mﬁeh agreed on, "known or
should have been known", you come out with 20 that favor it
and 12 that ave opposed to it.

MR, LEMANN: A very small percentage of the total
number of people who commented on the rule,

PROFESSOR WRIGHT: Yes,

MR, LEH@&Hs Am I right, Judge Clark, that iﬁ the
original draft of this rule we had the time very severely
limited? X am looking at what I believe to be our 1948 amend-
ments, ¥“The motion shall be made within a reasonable time,
but in no case exceeding 6 months after such judgment ., . .M
Then we #hang;aﬁ that to "shall be made within a yeasonable time,

‘and for reasons (1), (2), and (3) not more than one year . . ."
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We had it to begin with, which wmay have been your

- draft, Mr. Chairman, limited to 6 months. Then we extended it
to a year, and now it is proposed to be extended further by
"reasonable tiﬁﬁﬁ‘ |

JUDGE DRIVER: The one-year provision was a 1948
- amendment, was it not?

MR, LEMANN: Before that it was 6 months, and it was
6_manths in every case. In 1948 we put in an amendment which
g;a&é one year for (1), (2), and (3)ﬁ

DEAN PIRSIG: As I recall, at the last meeting there
was a sugg@stinn'ar proposal; I don't remember how agSéiiié it
'was, that "yeasonable time" be made the measure in all cases
for leave to make a motion of this character. It vas partly in
_response to that suggestion that this was proposed as something
“of a middle ground.

As I recall, there were two points that were involved:

- One, that the starting point of the running of time was from
judgment rather than from some othéer point which had somé rela-
tion to the party®s knowledge of his rights. |

CHAYRMAN MITCHELL: Maybe the trial.

'DEAN PIRSIG: The point I was m&kiug was that if you
have 8 fraud case, for example, the time on the right to make
a motion under this rule runs from the time of the judgment,
evsn €haagb-tﬁe defrauding pariy has successfully concealed

the fraud during that period of time. This change would
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introduce the running of time, the time of demand; from the
time it was known or should have been known, which has no
relation to allowing the motion to be wmade at all,

The other point which I thought we were trying to
meet was the fact that under your resiéuagy ¢lause here, (6),
for "any other reason Sustiiying relief from the operation of
the judgment"™, there was no limitation at all, ?he'year 1imit
did not apply. :
ﬂ In one or more of the federal cases which I think are
cited in the nete, such as the Klapprott case, the tendency
appeared to be thét whenever a difficult case came up, a case
where the court was impressed by the unfairness of the result
which arose under (1), (2), or (3), particularly (1), they
would bring it under (6) and there wénld not be any limitation,
So this was introduced partly to liberalize the running of time
in (1), (2), and (3),‘ané ae&on&ly,»ta put a limit on (6).

So this works both ways. It not only liberalizes it
in (1), (2), and (3), but it does put a time limit on (6),
which I thought tended to leave open & wide door of escape
from (1), (2), and (3). o

MR, LEMANN: 'There was a limit of reasonable time
in (6), too, and you could make the avgument, I think, talking.
about the hardship of these cases, 1£ you are going to get rare
bardship cases where the court feels it should have a way to

 bandle it; it might be a good thing not to have a rigid time




532

limit in that limited group of cases, which is a sort of grab
bag group, which had no time limit except reasonable time.

I don't know that it is terrible to leave it as we
have had it up to now. Buppose they do bring in some ﬁf these
hardship cases and escape the rigid time limit, passibly'tha
result might be the same under those cases if we adopted this
amendment, In most of them pﬁch&bly the fellow would be able
to sbow he did not know or should ngt'hava known, and you would |
ﬁﬁé up with the very same result.

DEAN PIRSIG: My thought was that the court might
feel that any fellow who after one year could not get his velief
would ﬁﬂma_unda? (6). That was the danger. You are éert.of
defaaé&ng,ihﬁ,ﬁime limitation on (11, (2}, and (8).

JUDGE CLARK: I think the Dean has quite coryxectly
- stated this. If you will look on page 55, that is the explana-
tion, you mee, to bring it under (6). Since the courts do not
want to héld a person for fraud that ﬁe has not known about,
~ they would allow this as a means of qsgape; |

MR. PRYOR: It does seem to me if you are going to
be re;sauabie, you ought not to start the limitgtiégéysriaﬁ
until the man knows what his rights are, and then he should
have a reaaonéble t ine te.act; Maybe one year is tea»lgég, I
- don't knsﬁ, one year after the grounds have become known to him.
| We changed that from 6 months to a year.

CHAIRMAN EifﬁﬂE&hg, As it S%ands now, they have a
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yesiy from the tiwme the juégmsntris anterad in which to apply
to the court which rendezed‘it but there is nothzng in this
section which ereates any time 1imit as to an independant actisn.

HR. PRYOR: That is corr@et. |

CHAJRMAN MITCHELL: That is governed by the ordinary
atatutes af’limitatiaﬁi There 2are a great many state statutes
which provide that if you think judgment has been obtained by
| fraud or ahiéanary'er something, you have a year within which
to'praagad to set it aside.

MR, PRYOR: I think that is the way it is in Xowa,
| Mr. Mitchell, a year, | |

CHAXRMAN MITCHELL: That is true in most«statﬁa. That
.ia vwhere we get tﬁa eneéyeér»iimit whiah we eventually put in
here, to try to conform it to the usual rule,

I remember when I had to do with the drafting of
this rule in the first place, I was impressed by the fact that
because the expiration of term no longer had any effect on thé?f”~
thing, unless we had a limitation of this kind we dida*t have
any finality to the judgment. You couldn't tell whether the
Judgment was final or not or whether it could be set aside or
vgeateé.

- X have never heard any eemplaint from any source th#t
this 0n§~yé$r 11mit on motions was harsh or undue, It is in
eanfarmity with most state statutas |

Ag far as the independent aetian is concerned, they
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have only the general statute of limitations which iimits,it.
The result is, if you took the one-year limitation out apnd made
it a limitation based on knowledge or discovery of the fraud,
or something of that kind, yau,aeveﬁ-cén‘tall when a judgment
is final. There is no finality. A4s long as we have knocked
out the expiration of the term limitation, I thought we ought
to have some limitation, .

- ¥ still think we are making federal judgments very
wébbly if we strike out this one~year limit on motions to set
aside or vacate judgment on these grounds in the court which
rendered the judgment, |

JUDGE CLARK: Does anybody care to make a motion?

MR, LEMANN: I move that we let the rule stand as
it ls. |

DEAN MORGAN: Is there anything to be said about this
report of the title 3xaminar'peepia about the effect upon
purchasers on execution under judgments of this kind;, or does
that go into substantive law?

PROFESSOR WRIGHT: This is the suggestion at page 64
of the summary, from the sen&e# vice president of the Chivago .

Title and Trust ¢bm§any, who says that the rule doesn't make |
reasonable provisions for prateétian.to,thixéwparty pureha§§r$i."
who have bought property in reliance on the sudgﬁent. |

| 1 would thinkatWﬁ things, Mr. Morgan. The first ié

that I suspect it is a question of substantive law. The sedond
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is that, as I understand the cases, this has been one 52 the
factors which the courts have looked to with considerable cére
before they have been upsetting judgments, whether or not inter-
vening persons have acguired rights relying on the judgment.
This is the first suggestion I have seen that there is any
hardship because of,tha pasaibility of upsetting a judgmant-in
this way.

DEAN MORGAN: In aarinéepanéent action, you see, if
it were going to affect third persons, that would be one czf the
things the judge would take into consideration, and of course
this doesn't affect the question of an independent action for
damages which result from the fraud or anything of the sort.

JUDGE DRIVER: The matter of protecting innocent
purchasers is 2 problem under the présant rule, It is a matter
of degree; The danger &ight be greatei under the amendment,
but it is thsia in the present rule as it is now.

DEAN MORGAN: Yes.

JUDGE DRIVER: fi the judgment is set aside within a
year, somebody may have purchased within 6 months after
Judgment, |

PROFESSOR MOORE: X didn*t think there waé anything
to that, because even if the judgment is set aside that doesntt
set aside the execution efrtpe~aale,an its face, If the ._
Judgment was fair on ite face and the execution failed te stand

‘in accordance with the statutes, and so on, and a third person




who was a bona fide purchaser purchased it, he would get good
title even though a party to the judgment might be aﬁle'ta
come in and have the judgment set aside, as I understand it.
8o I didn't thipk there was much to that.

DEAN MORGAN: What good would it do bim to get it set
aside?

PROPESSOR MOORE: He might get restitution from the
i'dgdgmant debtor.

| MR, DODGE: It would be the same, wouldn't it, if

the suit itself invelved title to the property and it was
awarded to one party and he nmade a conveyance of it ﬂuriﬁg the
pendency of the case. Wouldn®t that Ee the same question?

PROFESSOR MOORE: I think so,

JﬁnGE'CLARK: Mr, Lemann has moved -- what did you
move, Mr. Lemann? |

MR. LEMANN: To delete the amendment,

| JUDGE CLARK: ~- to delete the amendment. Do you

wish to discuss it any more?

MR. PRYOR: May I call attention to this comment in
the material just given out. Referring to Rule 60, they say,
' “This proposed amendment, like that of Rule 25, will remove .
striet and rigid time 1im1ts. The danger is that we may |
destroy the iigality of judgments. This does not appear to be
a2 real éangér in view of the aaré courts have heretofore used

© in examining requests to open judgments. We recommend the
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amendmont.”
JUDGE DRIVER: What is that, the Pittsburgh bar?
MR. PRYOR: Yes.
- JUDGE DRIVER: Western Pennsylvania.

CHAIRMAN MITCHELL: I think most state laws have a
provision fixing Iimitaiians on actiong to set aside 8 judgmwent
on these various grounds,

JUDGE DRIVER: Do you'pérsist in your motion despite
the late election returns here? |

MR, LEMANN: Yes, I do. My colleague here asked wme
who this gentleman was and what opportunities they had had to
‘hear the views of Professor Moore and others, and I said I
didn*t know them and I didnt think they had had any oppor-
tunity.

ME. DODGE: Does this relate to the first amendment
proposed here?
| MR, LEMANN: I would say the late election returns
don't affect my position. I don't see why we should attach
more weight to it because it comnes in late than if it b#d come
in earlier.

MR, DODGE: 1Is the motion to strike out that first
amendment in lines 24 and 257 | |

JUDGE CLARK: Yes, lines 22 to 25.

MR, DODGE: The substance of that is to make the time

run from the accrual or arising of the ground and the knowledge
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'er the knowledge which the moving party ought te have had of it.
Isn't that a better time, & better starting point for the
runpning of time, than the mere entry of judgment?

MR, LEMANN: I am considerably influenced by Pro-
. fesmor Moore's strong feeling that it is an undesirable
1§teéfsgenae with the £ina11ty of judgment, My understanding
is that Mr. Mitchell shaves that view. I doubt if this rule
~has had frequent npglisatieu, I don't know much about it. The
fﬁet that we have had so little comment aﬁ it among several
hundyed answers we have veceived does not indicate any great
interest, ,

Then thé fact that the court is able to take care
of the hardship ocase under paragraph (6) and require a veason-
able time limit, whatever he concludes that means, and besides
fhat he always has vecourse to an independent action ~- all
those circumstances lead me to feel that this is an amendment
which we could do without,

MR, DODGE: Did you want the time to start as pro-
vided in the former rule rather than this changed time?

PROFESSOR MOORE: Yes, dJust leave the rule alone.

© CHAIRMAN MITCHELL: Do we say anything in our previous '

note, our preéeat note, about finality? When we adopted this
rule, did we have any note on 1t?

JUDGE CLARK: We had. Of course what we say now is

over on page 56, Theoye vwas sowething said ariginaily; The
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firvet paragraph on page 586 covers this.

MR. LEMANN: We had sbout four and a half pages of
comments, Mr. Mitchell, on this rule when we amended it in
1948. At that time we extended the time. It was originally
6 months altogether, in every case.

- PROFESBOR MbQREz Up until then there was only one
greuaﬁ'for relief by matiea, and that was for mistake, in-
advertence, surprise, or ezcusable negieat,_aad the time
period was 6 moﬁths.

MR. LEMANN: That is vight.

PROPESSOR MOORE: At that time a party could use the
- old aneillary common law and equitable remedies., In 1946 we
aﬁolisheé thﬂée and attempted to state the substance of the
various graunﬁs‘in,thasﬁ expanded clauses (2) to (6), and put
the one-year time limitation on the first three. That was an
‘extension of 6 months on the first three, which had been
limited to 6 months, ﬁbw you have-a yeaxr for that. Also, that
represented an extension of timﬁ for newly discovered evidence,
For fraud we made clear that it wouldn’t make any difference
whether it was intrinsic or extrinsic within that year®s period.

CHAIRMAN MITCHELL: Why do you in line 24 speak about
"grounds therefor have éaaruaé”? As a matter of fact, all the
4graunds for breaking the judgment thatvyeu‘talk about up to
that point nﬁsessarily»ﬁxistaa when the judgment was rendered.

JUDGE DRIVER: Newly discovered evidence might be
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afterwards. Wouldn't that arise afterwards?

CHAIRMAN MITCHELL: I guess that is right.

MR, PRYOR: I would think so.

JUDGE DRIVER: I suppose that would presuppose evi-
dence which was in existence but wasn®t discovered until after-
ward,

CHAIRMAN MITCHELL: I bhaven®t any very rigid views

about it, Just because X have spoken up on this one case, I

don 't want to affect the judgment of the Cbmmittsa.

JUDGE CLARK: This is, of course, on the first pro-
vision only. We will cover the second one later.

I take it, Mr. Lemann, you have not ehange& your
motion in the light of the subsequent discussion.

MR, LEMANN: NWo,

JUDGE CLARK: Mr. ﬂémann has moved to delete the first
provision here. ;

CHAYRMAN §!¥éﬁELL: Which one is that?

JUDGE CLARK: Lines 22 to 25 on page 54. Are you
ready to'vaﬁé? All those in favor of deletion -~ that is the

way it comes up this time -- those in favor of striking out

this amendment raise their right hands, Five., All those

~opposed, which is in turn in support of the amendment. Four.

Five to four.
I suppose that strikes it out.

Now lines 28 to 30.
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CHAIRMAN MITCHELL: That is another thing that I am
doubtful about,

JUDGE CLARK: I suggest that this seems to me a very
formal application to a court which doesn't know anything about
it, and I don't see how it can affect the. judgment by way of
reopening it forvjnﬁt the same things that should have been
brought up before. You have to proceed specifically on this
"sart of groceeding; That is, you have to proceed sEeeifiéally
to ﬁeapen a judgment which has been rendered, for these
specific reasons stated herve,

As I say, the upper court doesn®t know anythingiéﬁoue
it. I think we have followed the rather general principle
which seems to be sound, that the upper court is not in as
a kind of director of business, it ié really a court to con-
sider errors. It reviews what has been done below., It does
not take the initiative.

‘1 think that is sound. It is sound practically,
because the upper court cannot take the initiative. I don®t
think you ought to have upper;couftuiaterfarene$<wi£h trial
court action as such. You should have only the correction of
errors alrveady made. I think fhat.is sound in theory. The
upper court cannot do it otherwise. It isn't geared to know
what is going on., All these preliminary things come to us in
the way of affidavits made by counsel.  They really compto us

“'on argumentative statements of counsel,
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HR. DODGE: Are you suggesting an amendment as to
pending appeals?

JUDGE CLARK: That is right,

MR, DODGE: What do the words "or settled" mean?

JUDGE CLARK: That would not be in the form that I
was suggestiug, This is the suggestion which came in by way
of some coments: "leave to make the motion need not be
q?tained from any appellate court except during such time as
anugppsél'iram the judgment is actually pending before such
éourt."

JUDGE DRIVER: I think what Hr, Dodge was inquiring
about, though, is the language in your proposal a8 printed.
Vasn't that yegr'ﬁuestian, Mr. Dodge, the language "Such
motion does not require leave from an appellate court, though
the judgment has been affirmed or settled upon appeal to that
court." Would modification of a judgment be “settled"?

JUDGE CLARK: That is what we meant, but‘the language
)1 ém suggesting is a substitution for thaﬁ, and it takes
~ that but entirely. _

MR, PRYOR: I move the appreva; of the substitute
language .

‘ JUDGE DRIVER: I would like to hear it. I didn®t
get it aieasig, |
|  Jupce CLARK: By the way, it is at pages 8 and 9 of

my last suggestions, so you can look at it, but I will read it
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again., "leave to wake the motion need nat'bs'ébtaiééé_iram
any appellate court axéept during sueh tiwme as an &ppéal from
the judgment is uctually pending h@faxeﬁéaah ceurt.“

MR, LEMANN: Before we vote, IAweulé like Professor
Moore fto state what I seo he bhas written in opposition te this
proposed amendment. i think you should have it in mind when
, ngtvptﬁffrxﬁéaa he devoted about tﬁe pagaarai,hiaiétatém@at
’tg this. He says, "the pgeseatvprastiqa is & sound continua-
gié# ax paﬁt gracﬁiﬁé; and should .. .:bg retained."

I am not sure whether that applied to this last
amendment or to the whole thing. = .

PROFESSOR

MOORE: It is mainly directed to the firet
~ part which we have disoussed. I do not feel very sgranély
one way or the‘ether on this lagter m&ttéx,_ Personally, I
would geqnirerlaave of the appellate court. I ;hiqk»that tends
to make it hgréarrfgz a pgrty against “§°mi9,3“§33ﬁ5t has gone,
~ and which has been affirmed on appeal, to upset it. I think
that is a desirable thing. B A _

o !nnidantally, that is in aeea@d ﬁith the practice
| p?ior to 69(b) when you had to get laave ef the appellate
court to file a bill of review, writs of coran nobis, audita
guerels, and so en.&lli you have that raquiremant,vthea if the
. movant eaangt’shaw to the appellate court there is some good
reason for him to proceed, he dossn’t get a chance,

V_Thgiﬁﬁtchér & Sherrerd case, which is ciﬁeﬂ at page 56,




- 544

is one where, if the party seeking the relief from the judgment
had had to go to the court of appeals, they never would have
allowed him to proceed., That is certainly one case where the
court of appeals knew a good deal about it.

I think most of these motions would bhave to be made, at
least those under the first three clauses, within & year, and
the appelliate court would stand to know & good deal about the
case. Unless the movant can show that he has something which
wasvaat considered by the court of appeals, it would be denied
iértawith, unless he makes some sort of prima facle case. Then
they can grant the leave and proceed in the distriot court io
hear it,

I don*t feel awfully strongly one way or the other.
It tends to make it harder to upset judgments, I th;ak, to have
to go to the appellate court, » -

MR. DODGE: I should think the application to the
‘4appelléte court would be in almost every case merely 8 natter of
form on the statement of counsel, and on a reasonable state-
ment of counsel the court would say, "Go down to the district
court and try it out."

CHAXRMAN MITCHELL: Some cases arose 13}?&3 court of
- appeals in the .?énasylvaﬂia Circuit.

JUDGE CLARK: There is the case we cite, That is the
only one I know of. Bnt that is a direct holding. There isn't

any doubt about that. That was a Third eircgit case, They held
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that you had to have the permission. That is the case heve
cited,.

MR, DODGE: What page?

Jﬂﬁﬁﬁ CLARK: Butcher & Sherrerd.

CHAIRMAN MITCHELL: Is that the case of bribery of
the judge? |

3Uﬁﬁ£ CLARK: It wasn¥t that., The bﬁiﬁéry case is
a separate matter. The bribery c¢ase has come up, of course,
and it bas come from the Third Circuit to the Bupreme Court.
They held that affects the tribunal, and you can appavently
upset judgment without end on that, There is no time limit on
that at all, That in effect made the very judgment invalid,

Fifteen out of seventeen comments here were favorable,
The Justice Department says it is clearly desirable.

1 don't want to keep on talking, but I will add that
every case I have éeen, just as Mr. Dodge said, has been of
the utmost formality with us. We have these statements from
counsel, and so in effect we say, "Go ahead." We haven®t had
this lately, but when the rules were first adopted we wéra -
getting a good many fxam old habit, and we would always then
say, "All right, g6 ahead and see what you ﬁan'sheﬁ'ta the
disﬁriét court."

CHAIRMAN MITCHELL: I withdraw all objection to both
amendments, I think maybe I have been a little bit over-

whelmed by the question of lack of finality.
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MR, DODGE: I second the molion,
MR, PRYOR: It does seem to me that by the very
nature of the grounds which form the basis for the motion, they
deal with matters with which the court of appeals would not
have come in contact in their previous handling of the case,
PROFESSOR WRIGHT: I don't think we cap say it is
c¢lear in Butcher & Sherrerd that it has done any good to have
this formalism. The latest iondication shows even & great
cau?t can be worn down by constant pressure, The latest
indication is~that;ths Third Circuit finally is going to let
~ this fellow reopen the judgment, or at least so it sounds,

I have been getting a tremendous barrage from the lawyer here
~ever since I wrote a piece in the Vanderbilt law Review and I
- -gaid he was hypér~1itigiaus and this was just the kind of case
© in which a weak judge made a mistake and éraﬁe a bad opinion,
‘a8 I thought they had in the Third Circuit,

He went back for rehearing before the Third Circuit

- and put my article before them to show them how wrong they were,
and therefore they should withdraw their previous opinion and
say he was entitled to a new trial., 8o the Third Circuit, as a
‘great court properly should, denied rvehearing, They didn‘t say
'anything, but the clerk wrote to the lawyer enclosing thiﬁ
little per cuviam and said, "The court ﬁirectﬁ me to tell you
that this is without prejudice to your right now to apply to

the court for leave to have the trial cnurtaéaasider 2 motion
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to reopen the Jjudgment."

JUDGE CLARK: We have a motion to approve the sub-
stitute form of the amendment., All those in favor will raise
their right hands.

JUDGE DRIVER: I am not sure we understand the motion,
Juégs Clark, |
| | JUDGE CLARK: The motion is to approve this axenéman#
 £n thﬁ form that I read, Do you want me to read it again?

.JQBGE DRIVER: No.

JUDGE CLARK: All those in favor raise their right
hands, Eight. All those opposed. Two.
| That is carried.
| Now let us go forward. Rule 81(1),‘1 should think
~ Jjust legalizes something which was existing. This is to state
"director™ instead of "collector". 1s there any question about
that? May we assume that that is approved?

MR. LEMANN: The Intexnal Revenue Code does not use
the word “ézstriet directoxr". It uses the words“comnissioner
or his deputy". I don't think you will find ”diairiat divector™
in there, I don't know haw‘tormnlistiu yqu‘waat ia be.,

- CHAXRMAN MITCHELL: We might as well use the right
title, | '
| JUDGE é&aax: I think this is the right title. IJIsn't
that right, leland?

MR. TOLMAN: Yes, this is the right title.




JUDGE CLARK: That is the fellow you are making all
your big checks to.

MR, LBEMANN: I don"t think he is the 99?5@& you sus
any more. We left that up in the air the other day. You
yourself said, I believe, that they have amended the statute
to permit you to sue the United States, but I think you ought
to take out the word "collector". dJust éhat you should put
“in, I don't know, and I don't want to take time here to decide
it. There is no more “collector". |

JUDGE DRIVER: The present title of the old collector
is now éiraaiaé, isn%t 4t?

MR, LEMANN: That is right.

MR, PRYOR: District director. |

MR, LEMANN: He is more things than.cnllgetar. He
is iéternal revenue agent in charge, plus the collector. He
has all the functions of the collector and some other functions,
‘80 the Internal Revenue Code apparently says he igréeputy to
the commissioner,

JUDGE DRIVER: Thatlis right, Your point now is
that the statute prevides_far‘suit against the commissioner,
naming the commigsioner rather than the diréatar?

¥R, LEMANN: X think it permits suits against the |
| United States, but why not leave this to the Reporter to check g
up. It ig puvely a detail_pcint.

JUDGE CLARK: 8hall we approve it subject to Leland's
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making fuftbe? check 4f there is any question about it? All
right.

The next is Rule 86, There should be éema%hing of
that kind, Of course, if we don't gut:the ?ulsﬁ in now, the
‘date of August 1, 1955, would be changed.  Otherwise, we do
very much need semethiﬂg of this kind, and ghis is the usual
one. | | |

| | All right, we will take it that 1t is agprvved. It‘
is appreveé

Yorm 22 we will have to change about aaﬁs, Weo have
discussed this and I think we settled ths principle. We may
han settled the wording, I am ﬁetvsur@, Tﬁis éafeés back to
Rule 4(b},7?ﬁ decided that the plﬁéétngs wegidrba sérved on
the plaintif?, -

paosussoa,wn:ﬁnz. Ve daeiéeﬁ, X balieve,'Juéga |
that the 6ammittea approved in principla the netion that these
\papersvshqu;d be served aa‘avagybody,‘aad the Reportsr_shauld
make such changes in the rules and ?ogmsés necessary to carry
Vthgt pgineipis nut. , | i‘! |

JUBéE CLARK: ?&en that iﬁ‘satthd, That covers it,
I hope, | | | o o

Forms 30 and 31 aypeareé to ba quite warmly approved.
Our friend, Hr. ﬁaagaéarf haé what I ihaaght was a rather
bromiéig question, but_ga m&ghtrgavsz;it,‘agd tpereferﬁ  {

 suggest that we might well drop & footnote in Form 31 after or
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around the word $10,000 appearing in the statem@nt»théra,
"yecover . . . damages in the amount of $10,000". I would déap'
a footnote numbered 2 there, and say “or here substitute divec-
tion for specific velief when ordered by the court.®

Mr. Longsdorf said, What are you goilng to do when it
is some other form of.jndgment? I should think the reasonable
thing was to change it, but nevertheless we can put in a foot-
"gc;te and say that, and perhaps it might add a little clearness,
wn#tda you think about that?

DEAN PIRSIG: Wouldnt*t it be possible to put it in
brackets just following the $10,000. Put in brackets "state
guch other relief", 7

JUDGE CLARK: We could do that. Do you think that
would be better?

JUDGE DRIVER: It would he more likely to be seen
and not overlooked. V

JUDGE CLARK: All right. The substance of the idea
will be carried out by putting another bracket in the text in
Form 31,

That covers these specific suggestions. May we now
turn for a moment to two or three other things, the most
important being the Department of Justice suggestions. Do you .
want to look at tgéS€?

... At this point Chairman Kitéheli 1e§t the meeot-~

ing ...
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JUDGE CLARK: If you will turn to those, étartiag at
page 24 and going on, the firvet suggestion, as I understand it,
is that there always be served two copies of the summons and
complaint when they are upon the government.

The second suggestion, geiag aigng, is their sugges-
tion made originally by the old Department of Justice, pressed
by Acting Attorney General Philip Perlman, reiterated by Mr,

. 3yewna11, and here again brought up, that is, that there be
allowed also service on some official of the hepartmsat of
Justice designated by the Attorney General in writing, filed
with the clerk of the United States District Court for the
District of Columbia. They think that would save expense, time,
maney, snd 80 On. ,

That particular amendment, yeu may recall, I recom-
‘mended before, but you gentlemen voted it down. You thought
itiﬁas unnecessary. I don®t know whether you want to do any
more or not., I don®t know that I have any very strong feeling.

It seems a little hard to make special provision for
special litigants. If vwe provide for twa_ceﬁies here for the
goverument, shénldn't we provide for two copies to the State
of New York, and so forth, |

At any rate, there it is. There ave two parts to
this, you see, the two-copy matter and service on an official
- of the ngartmsntkdeaignated by the Attorney General.

MR, LEMANN: Mr. Reporter, I think we ave justified
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in making a special classification for the United States. We
do in some other rules, such as the time to answer. Making an
extra copy is no burden. It merely means adding another sheet
of carbon paper., I should think it was in the interest of the
plaintiff and would facilitate the consideration of the matter
by the Department to have another copy, espacially if the state-
ment ﬁga rather long and they have ia;havévanathér gopy made.

' i don't think there would be any objection, nor do
I thiok it would require us to extend it to the states. The
United States is in a class by itself, I think properly.
I think we should comply with that suggestion.

I think it would be wise for us to adcﬁt saﬁa of the
suggestions of the Department of Justice and not have them
feel that we are not sympathetic to them. I think they ave
pevhaps the most likely ones to undertake to foul us up in
the_Supsama Court, | » _

JUDGE CLARK: '?hey want this carried further over
into Rule 5(b) as to the plead;ings., This, you see, ¢ame$: up
first as to the servige of the éamplaiat,vgnd quite 1§gica11y
I should say if that were done, then in the case of the plead-
ings they would fequire it. ?hat particular suggestion, tha>_
second one, is at the bottom of page 26.

DEAN QﬂRﬁ&Ks It seems to ne it is a pretty piéayun&
kind of thing to handle by way of amendment to the rules.

JUDGE CLARK: That was a little my feeling. ~Although,
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as I say, I don't think anyone would raise a quéétien, it wénlé
seen almost as though there are other litigants who would be .
asking us for copiles,

Monte, in line with your remarks, what do you say as
to the other one, that old one? ;

MR, LEMANN: I would do it in both. I would not
amend the rules just to do this, but when we are amending them
Anyhow and we c¢an give this added protection, if you will, or
added facility to the governwent, which is certainly oppressed
in meny, many suits, I would do it., (If I were the litigant I
would give them an extra copy,

JUDGE DRIVER: You have to bear in wmind thaé the
aetivities of the Department of Justice cover the whole
United States., What might seem trivial to us .and would be
trivial to an individual litigant, might smount to consider-
able annoyance and inconvenience when you realiaerthat these
complaints aré being éervad on United States Attorneys in
all the 48 Btates in great volume,

MR. LEMANN: That is right.

JUDGE DRIVER: So it might be important to them,

1 am impressed by what Mr. Lemann has #aid here, I think if
it doesn't add too much, if I may use that discredited word, it
might appease the Department a little and not have them ®ay,
’??bis-ebmmittée has turned down everything we have suggested,

and now we will see what we can do before the Supreme Court and
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Congress., The Committee is'gaiug out anyway, probably, and we
will see what we can do."

DEAN PIRSIG: We are already dealing in 4(d)(4)
especially with the manner of serving summons and cowmplaint on
the United States., We are already dealing especially with that
subject. |

uﬁ; LEMANN: The most extreme thing we do for thenm,
;‘think, is to enlarge their time to answer. We didan®t have
any trouble in agreeing ihat we should because of what Judge
Driver said,

JUDGE DRIVER: We made it 60 days.

MR, EEHAXKz That 18 a much more important concession
to them, 1 think, than this is,

DEAN PIRSIG: When ;t comes to the nthér amandmﬁ#t
which would extend to all the pleadings, that would be
principally the answer, wouldn®t it, of which they want two
copies. I am not so sﬁrﬁ, wheé we are already dealing with
that topic especially for the United States, we should intro-
duce that new item into a rule which is now broad in character.
I am not sure that the need is great,

MR, LEMANN: I should think that their set-up is
such that they have more than one body to consider these things.

| JUDGE CLARK: What would you do, Monte, 88 to this
id@g oi‘aliéwing them to designate an attorney to take service

‘here in the District?
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MR. LEMANN: I am wondering why we turned it down,
Charlie, because I can't see that it would bother me down in
Louisiana. Xt doesn’t interfere. It is an optional thing.
You don’t have to do it. It doesn*t add to what I have to do
‘now. I now bave to give a copy te the U, 8, Attorney, and I
now have to mail a eeﬁy to the Attaraéyrﬁeneral.
As I look at the other language, I am wondering why,
if he is going to have two copies mailed to him, they want
two copies delivered tb the Attorney General. Because as the
rule now stands you give two copies, one I take to the United
States Attorney and one comes here. Now they wani two copies
sent here. ﬂaybe.thé answer is that they have several agencies
here which have to be consulted. In these tax cases I am
quite surxe they have to send over something to the Treasury
Department. IXf I f£ile a claim and rsfund is denied and I bring
a suit for refund, the Department of Justice has really ia
get its ammunition from the Treasury. I guess fhat is why
they want an extra copy. 7
Apswering my own suggésﬁicn, the United States
Attorn;y has to héve a4 ¢opy because hé has to be in coxvespond-
ence with Washington about the case, and he is bound to have a
copy. |
~ In short, Charlie, X would favor accepting all their
suggestions, including this eptienal'addéé method of sarviee;
| JUDGE CLARK: A1l right. As I think back on the
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other, as I say, I definitely reeommenda& it but I thought there
was some fesling then that this was a sort of spaciai and not
very important thing, and that we ought not to do special
things. 1 think theve are answers which have been suggested

to that,

At any rat@,)ﬂr. Lemann moves that we adopt the sub-
stance of these, really three proposals which are set forth on
page 26 as to the copiles of the suﬁmens and complaint, and
I take it the other papers covered by 5(b), and allowing the
designation of an official of the Department of Justice for
service, |

Do you wish to discuss this move? Tbése‘in favor
raise their rigbt}haaéa. 8ix. Those opposed,

DEAN MORGAN: I won't vote against it, but it seems
to me éret%y silly stuff for an émﬁadmaat.

- JUDGE CLARK: The next suggestion we have from them
is on time. It is a fairly important thing. This is that
we exéept in our rule Saturday. Nobody works except & few
 judges who work ga;agiﬁiébs that ﬁaéy'have in their office,

I wonder whether we should do this or not. This has
‘come up in the Judicisl Conference. Many of the clerks:
‘offices say that everybody now has only a five-day week and
all the clerks want that time.

At the last session of the Sudzaiélreanferaaqe ve

’géié that the law stiil‘@as, at least for c¢lerks as well as for
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the courts, that we were open on Saturday and théy had to keep
open with a skeleton farqa. I certainly think it is getting
so nothing much happens on Saturday, but that would seem to be
a rather general poligy,

I sbhould almost be inclined to think that the legis~
lation ought to take éffﬁet first. You see, they say: "if
such a proposal has merit, and we think it does, the Department

‘wgnlﬁ be Willing‘%Q support similar prﬁgésals or legislation
where needed to conform the law generally”.

What do you think about that?

MR. PRYOR: 1 think Saturday should be excluded,

I don't know vhether this Committee should do it or not. I know
I have tried to file papers in the district clerk's office
on Saturdays, and there wasn't anybody theve., '

JUDGE CLARK: Is that federal or state court?

R, ER?EE:;;¥§QQ§Q1 court.

JUDGE CLARK: They should be open. We voted that
they afa te be open.

JUDGE BRi?ER:-'?hey have at leasgt one there, I
think, in the Federal Building in Spokane,

MR, LEMANN: They are open with us.

This would be @ departura'fram*ths general state
statutes. They still count Satuvday. I guess in énuﬁtry

places state courts work on Saturday gaaérally‘ ‘It i8 not as

~ universally a pon-working day as it is ip the city.,
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I was thinking of how c¢orresponding rule-making
bodies for the states would feel. Not that that is & controlling
¢ircumstance,

JUDGE CLARK: 1Is there any further suggestion?

I guess I will say that in the absence of some motion we have
not taken any action,

Shall we pass on, then, I would say broadly speaking
I think we are probably coming this way. This is the type af
thing, I think, on which X would not want to rush into leader-
ship. This seems the kind of thing we do not want to spring
on the profession, do we,

JUDGE DRIVER: X think the leadership probably should

be taken by Congress in the way of legislation,

JUDGE CLARK: The next suggestion, Rule 30(c), is
on this matter of mechaniecal rseérding devices. They think
the language is broad enough. I;haé gupposed it was, 1 should
not think we needed to say anything there. My thought there
would be that thﬁ law is davelnping'naturally;’ihara §s a
commitiee of ihe Judicial Conference now working on this some~
what. I don't think there ever has been any qgﬁstaan ra1sad.

PROFESBOR WRIGHT: 1 wngé@f,;&nége, ii th@ébéﬁaxtmant
of Justice has ever noted the existence of Rule %9, whﬁeh
seems to me to state about as clearly as language can that
this is p?0§ér.,'

| JUDGE CLARK: What is that?
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PROFESSOR WRIGHT: Rule 29, "If the parties so
stipulate in writing, depositions may be taken before any
person, at any time or place, upon any notice, and in aﬁé'
mapner and when so taken ﬁay be used like éther éege@itiaas.”
Certainly "in auy manper" would permit them to use a recordey
if zﬁéy wanted to. |

JUnGE CLARK: Hearing no motion on that, we will pro-
#ged; , | | v
| Rule 56(a), Summary Jnégwaut. They want a limitation
of 60 days on suits against the government, which is the usual
pleading rule., Bince this is an application to the court, the
court doesn't act here, this is not something that runs
outside of court action, I should not think there was any
danger that they would be caught summarily.

DEAN MORGAN: They can get all the time they want.

The court is not going to give judgment by default,

JUDGE CLARK: I think of Senator Peppert's famous
statement that ¥ spoke of before, that he would eat his pants
if anything happened in less than 60 days,

~ Let us turn, then, to the eaaéamnatign rule, I will
 have to say 1 haven®t been able to assimilate this in detail,
It is a very long rgle., It did seem to me, as I looked at it
hastily, that they had come over pretty much to our camp.
S$nce this has been a great bone of contention, really I was

surprised when I read this, knowing how stroogly some of the
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"under" people in the Department have felt.
You will remember what the Chief Justice said about
Mr. Brownell's statement yesterday. I wonder if this isn't
a little compulsion from the top. |
DEAN xaa&axe Doesa't that rule require the consent
of averyb@éy, 80 the gaveramsnt éﬁﬁSB'% have to consent,
MR, Lﬁﬂﬁﬂxe ﬁha% ia tﬁat Eééie?
) _8EAN HBn6AH= H& paiat 1s that X éen't think they
 ,§av§_s9ng_¢varv£s»any extent at_all on tbe Jury tngi, because
_bsga:a'juﬁy‘ig waived aillpartias havévte #gree, anﬁ that means
that the geyérnmant will stiii éiai§ jﬁr$. ?hat is‘ail. It
) jsa't whsreyar th@ éefenﬁaat wiil wa;ve 1#. o
333\3825334  § éen't undarstand tha 1angnage.
ga; bESASﬁ: Heve is their language, Eddie. I think
- they accept our lsnguage. There is only ome quite-sigaiSiﬁant
limitation. Haré is thaifvlanggagé‘_ ﬁugh to gagﬁvﬁs undey
@), socond sentence.
'DEAN ncmax "aﬂ? party may hﬁ?ﬁ, i t?iﬂ by jury".
A ﬁa. Lsuaax- "uﬁiess th& aaurt sha;l finé, upon &
~ proper shawing, that seaa sscaptienal aonﬂiﬁiea exists which
. makes it éggirab;s. in the ;atqrast:ai 3astiae".‘ |
o That is éar 1ap§uagazexs¢gt fggrtha roference to
"some exceptional condition," whieh is‘what I,asaﬁt by 8 rather
:s;gniiieaat 1imitattan. ?haa théy have in tha‘séntencé before

“the last: "A veference to & commission shall be the exception
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and not the rule."

Those are the two particulars that, on guick reading,
I see they are differing from what we propose,

»ﬁR.lﬁﬁfﬁR: Down at the end they have & provision
whereby the court can set aside the finding of the commission
and submit it to & Jury or vecommit it to the commission.

MR, LEMANN: That is permissible,

MR, PRYOR: Yes, X think thay havé gone & long
ways toward admitting our viewpoint,

JUDGE DRIVER: I didn't make a direct comparison,

f have had to rely upon my memory of our rule in readiang this,
It seems to me that about the only significant changes they

" have made heve ave to emphasize, I think, what the

Committee intended, that resort to commission is exceptional
and there must be special circumstances existing., The other
is the discretionary power that they put in the court to set
agide the commission's finding and havé trial by jury if he
ien't satisfied with the commission's work, That is about
the only significant changes I cuan see in there.

MR. LBEMANN: The thing which struck me was the
language in the first parvagraph of (h) putting heat on the
judge not to appoint comuissions. It admonishes him that it
ghall be the exception, not the rulg, like the appointment of
- a master, That might have a detsrriﬁg:efiact on many judges

it they felt a necessity to appoint a commission, That gives
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me & little concern,

JUDGE DRIVER: As General Mitchell pointed out to the
Chief Justice yesterday, the Committee originally voted for
Jury trials, and wveo came around to this commission exception
only bocause the Court would not approve it without our making'
some 9r§v2$i§n for a éemmias;on. i theagh;vit was the sense
. 6£”th§ Qﬁggitteé;tﬁat it was taba’gseé/eniy‘;negggp%ienal
qggeé,Apxineiggiiy'thesg big ggygrng&n: pggjaatg ﬁhéra you had
a ?ﬁ:gs ggeg gp be acquired by,thé gave:néﬁnt. |

. Tden't think theie is anything important enough in
here. 4s Saﬁ #s I am concerned, I bave no objection to it.
MR, PRYOR: I hgvea*,t, either,

. Jﬁﬂﬁ@ QL&@K It seens to ma at least to go quite a
little ways, and gaasibiy we ahauld troat with them, I don't
kuow, | | S

. JUDGE DRIVER: There may be some districts where
~ the court is appointing conuissions as a matter of course
‘without making it exceptional, 1 éea't:knew of anﬁ; % don't
do it and I don't know of any.éigﬁrief‘in/ths West where it4
is beiong done. : 7

MR, PRYOR: We a;ébz go aiioag way toward buying

their good will by aﬁegting th1$.

- JungE mes 'l'hat is what I was thinking. Here is
_one eaae wbaxe we know that the napawtmant hss taken a pretty

anﬁranligent position. Of course that is going down underneath,
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The man who has made this almost a 1life effort is a gentleman
by the name of Palmer, He has gone around making speeches,

I take it really one can at least surmise that Mr., Palmer has
been a little muzzled,

MR, LEMANN: They have‘ehangeé their position, as I
recall it, over the yéars. First they wanted us to adopt such
a rule, and Major Tolman, the uncle éf our eﬂllaagné, did a lot
 of work getting up the rule, Then they changed their mind
séd‘didaft want a rulﬁQ Then they rechanged and came back
and sald they did want it. Then I think they vacizlatéd on
the question of whether they wanted a jury or didnt*t want it,
At one time they didn't want & jury because the Juéy would
stick the government for dgméges. Ii has been pretty hard to
keep your hand on them. |

JUDGE DRIVER: While the judge has control and dis-
cretion to appoint commissioners to aet a8 a tribunal to try

the issue of just cémpsnaattaﬁ, as a practical matter it is
| very diffieulﬁ to accomplish it and carry it through without
the cooperation of the Department of Justice, becausge ai the
?ieseﬁﬁ time the eammiasiansrs.aia paié by the Department and
the Department has eantrai over the amount of cémpensatien‘thay
receive. They have béen going to Congress and having 2 definite
liéit plaged on the amount of per diqm that can be given to
these commissioners, and as long aségauvhava,ths Department of

Justice holding the purse atﬁingé,rcenﬁxolling the pay of the
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gommissioners, you almost have to bave theif‘cee§eratisn, if
they use the éﬁmmiggion extensively anyvway. 1f you don*t have
to make any major concessions, I thiank it is well worth while
to get & system which they approve of and will use.

It is significant, I think, that the day before I
left to come here the 1ands'at£a§ney for the Department of
Justice who is in charge of their condemnation work at Yakima,
made @& trip down to see me, and he told me they were haviag,_
s#me difficulty with ihg land they are taking_in'aennectian a
‘with the enlargement of the Hanford reserve where they make
plutonium. They bhave raised the amount of the appiéisgé valus
of the land, but they still have ﬁiffieulty‘with the land-
owners, He said, "We may ask yeu'ﬁa spgaint éemmisaiaﬁers
in that case, I don't know; but I just wanted to throw out
that suggestion that we may, if we can®t effect ennﬁgh sattlea_
ments here, ask you to appaint sammissianers."

That surprised me very'mueh in view of the priar
‘attitude of the Department. L

MR, LEMANN: I thought the Chief Justice made @
Siggificanﬁ obgervation when he talked of the effect on the
dockets of the courts, of jury:trials in all these condemna-
tion cases.

 In my office we have right now & suit by the govern-
ment on & considerable tract of land, and there are many:

- people involved in the exprepriatieu. The land is subject to
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a lot of leases. They had to bring in all the tenants in the
proceeding, It has been going ou now for I think about two
months before a commissioner,

If you had to have that case before a jury, just
think of the burden it places on the docket. I was glad that
the Chief Justice has that very much in mind, because I think
that is the chief problem.

JUDGE DRIVER: It is physically impossible to try
mére than a8 limited number of these jury cases at any one
term, and if you have one of these huge projects where you
have hundreds of cases to try; it is a wmatter of several yesrs
to dispose of them,

MR. LEMANN: I wonder if it is worth while to ask
them to withdraw the language in the middle of the pavagraph,
"upon & proper showing, that some exceptional condition exists
which makes it desirable™ -~ take out those ﬁorés and say,
“upon a8 proper showing, that in the interest of justieg the
~ issue of just aqmpsﬁsatien"., |

That would slightly reduce the emphasis, which they
still preserve by the sentence before the 1ast,_thai va:erﬁness
to cammisaions shall be the exception and ;ot the rule. That
is the most important part of their proposal. |

~ JUDGE CLARK: How would it do to ask somebody -~
and I should think the natural person here might be leland --

. to talk with at least the gentleman who sent the letter, the
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dssistant Attorney General, and say we are favorably impressed,
and make some suggestions along the 1in§ you a§§ éaing, Honte,
and make @nothey suggestion which I raaiiylthiuk is quite
important, that is, not so much making @ suggestion as perhaps
to make the inguiry: What would they de,vgf these vere a&optaé,/
with the legislation ﬁhieb has been reintroduced?

DEAN MORGAN: The legislation is still pending?

‘JUDGE CLARK: - I understand it has been reiuﬁraéuéﬁé.

MB., i6£$A§2 The same old bill has been re&atrpéneed
in this Congress. -

MR, LEMANN: It is-pa#éiblé that leland wnight per~
suade them taiwiﬁhéraw'thair éhangeé language in (h) if we
agree to tﬁe language at the bottom of page 28. it just
makes more éxpiieit the power the eeurt would have, anyhow,

MR, PRYOR: It seems to me that that provision
about txial by ﬁamﬁias;én rather than a jury being the exception
- rather than the rule is not & proper statement to put in any
rule. Whether ox not it is the exceptieé rather than fﬂe rule
ought to be indicated in tﬁa text of the rule by the pﬁoviﬂioﬁs
you make as to what you do in special circumstances and special
conditions where there is a large body of land, and so forth,
To say t§§t that sort of trial should be the exception rather
than the rule, it seems to me is not proper language to put
i& é rule of eourt;

 PROFESSOR WRIGHT: I think they took that from Rule
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53(b) where we say a reference to & master shall be the excep-
tion and not the rule,

MR, PRYOR: VWhat I have said, I still believe,

DEAN PIRBIG: Thi® is a matter of some considerable
importance which came to us without any opportunity to study
it. The bar hasn*t had an opportunity to register its reaction,
and I suppose lawyers on the other side of the condemnation
cases might take a somewhat different view, I am a little
reluctant to act on & matter of this importance under those
cond itions, |

JUDGE CLARK: 1 think there is a great deal in that.
Yhy don’t we take it under consideration, very careful con-
sideration, with the suggestion thalt leland talk face-to-face
with some of the Department people éné report back to the
Committee., If necessary we c¢an take a vote by mail,

DEAN MORGAN: What do you think, Charles, of adopting
this without canvassing the lawyers?

DEAN PIRSIG: That was my point.

DEAN MORGAN: That is what I am wondering about.

JUDGE CLARK: It looks now very much, as I read the
sigons, fhai we are very definitely not going to put these rules
up at once, so there may be time to consider that,

JUDGE DRIVER: This i®s a highly technical proposition,
and‘ﬁe want to make sure that the bar as a whole understands it.

KQSt_iﬁﬁyaés ar& not well informed, and I think what you would
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got if you circulated this to the Zaweyrs would be probably
quite a few letters, some favoring juries and others favoring
" commissions, and that is about it. They would not realize the
significance of the changes.

MR, LEMANN: It might be good pgblie relations to take
it up with the American Bar Association section, which I think
you appeared before.

MR, TOLMAN: Yes, there is a special committee of
thé‘smsriean Bar Assoeiatiaa constituted solely for the purpose
of getting Rule 71A(h) changed according to the wishes af"
the Department of Justice. It is still in exisianqe and it
still annually makes yeports and tries to get the House
Judiciary Committee to hold hearings on this rule,

MR. LEMANN: They want to do whatever the Department
of Justice wants to do.

MR, TOLMAN: Apparently it is their idea.

JUDGE DRIVER: I think we should submit it to that
conmi ttee. |
MR. LEMANN: fThat is what I waé,thinking,,

f an also wondering what we are going to do about the
vedraft of some of these provisions, Would we go right to the
Supreme Court withsut telliné the bax that we haya made some
ehanggé;ia,nu?:prapagais,,fnrthe? amsnémants, wjthdrawala,
qhaages in language? Should we da,t?at Qithgut,asking~iar

taair_iu#ﬁhér,camﬁant, or should we inform them?
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efforts is the suggestion of the Heporter, Judge Clark. We
were just debating the extent of the suggestion, The impres~
sion I get from comments around the table is that it is the
goneral opinion that they have gone a far way toward meeting us,
but perhaps we could get them to go a little further. Isn®t
that about right? | ;
JUDGE CLARK: X think that is »ight. I think they
retreated from their intransigent stand, and if we went along
with them at all, they ¢an't ever go back to that. When you
start descending to hell, the road is easy. |
MR, PRYOR: It seems to me we ought to considey
whether wq'ére doing it in the light of the pendency of this
legislation., As I understand, there is a bill in Congress to
change this rule, o ‘
JWDGE CLARK: That is right. |
MR, PRYOR: If we should adopt the reconmendations of
the Department of Justice, we would be in a much better pasitiea
~ to defend against Congressional action. . |
JUDGE CLARK: Yes. But I should think wé ¢could
ascertain in advance from the people most interested what they
were likely to do, 80 we WBuldinat be foolish about it.
ﬁB; PRYOR: That, I take it, would be this committee
of the American Bar Association.
- JUDGE CLARK: Both that committee and the Department

of Justice, My guess is that the Department of Justice is the
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most involved, becnuse I think the committee probably follows
the Depariment of Justice. But we should like to know, if
we could, what both are likely to do.

leland, you see, when this came up, I first suggesated
: Bére that ve ought to cousider it, and I gaié for my parg,
reading it somewhat hastily, I thought they had given up their
najor stand and that thevefore we ought to approve them some
way, I think there is a good deal of sentiment that way,

| MR, TOLMAN: I wiil‘be glad to see what I can £ind
out from them and to talk to theu.

JUDGE CLARK: Of course this came in very late. We
are perfectly justified in telling them that we are very much
interested, but we got this just as our meeting opened.

MR. TOLMAN: That is right. I really denit believe,
as the House Judiciayy Committee is now constituted, that
that bill, which keeps coming in, i® ever going to pass,
'baesusa Congressman Walter and eaﬁgressman Celler, both very
influential menbers of the eomaifte@, are very much opposed to
it, and they won' let it get out to the floor unless someone
forees it out. And I dont think it has anything like suffi-
cient support to get it faxaed'out ahkead of the ehéirm&a of
the aemaittaei So I don't think we need to give in on this
because of any fear that they will do anything in Congress,
unless the Attorney General takes a very strong stand.

JUDGE DRIVER: I don®t think the bill would have
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as much éupport as it would have had in prior Congresses, There
were soﬁe people in the West who didn't want a condemnation
rule at all and were disgruntled and unhappy sbout it, and that
helped to stir 1t up in Congress, I think, I certainly acgcept
Dean Pirsig's vieﬁpaint heve, I think it is unreasonable to
expect ﬁrsammiﬁtéﬁ to gass on this,

happen to be 1& a situatiaa 9hare 1 have been in
~  eentaet with thia and have worked with 1t rather c¢losely for
a number of yeaxs. I don't think it wguid be reasonable to
| ask the 3emmittee to pass on ;t‘ééignifaly with this éepert«
coming in this late, without # chané& to consider it. Perhaps
we oan get some apinian fsam outsiée. | -

I think if theve is any eemmittea in the Amariéan Bar
Asseeiation or section of the Amsriean Ear Assaciatian which
wou ld cansiéar this, it wauld be well to submit it ta then,

I éon*t think we ﬁhould uadartake ta siraulata it generally

.. to the bar and bench this lata.

MR, TOLMAN: There is that #éaéisl provision, |
JUDGE DRIVER: Wouldn't it be possible £o get up &
draft by mail without letting this die by default or having to
call the Committee back together again? ’
'~ JUDGE CLARK: We often get the sentiment of the
© Committee by mail. We will undoubtedly get it on this draft as
it comes out. I should think we could do it on this if it

‘doesn®t become too complicated.
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él; right. There are only two more suggestions from
the Department of Justice appearing on page 31 af their comments,
Having done so much for the Department, I don't know that we
need to do any more. I would not recommend these,

On Rule 79(a) they want a further notation as to the
- entry of Jjudguent. w§ have not done anything in response to
their suggestion as to Rule 58, and I ahauzd'think it would
ngturaiiy follow that we would not think this was naéeaaary;

Rule 81l(¢). They have worked it out by mathenatios
that in a removed action they would not get as much tims.as
otherwise, I am a little surprised at that, I have not had
time to do any mathematics myself. Could you tell if that is
right? It doesn't seem to me that their figure was right,
but I oan't say that for suve, | |

They suggest that this is a question of removing
doubts, and I should doubt if we needed to work on th&t.r

ﬁglsas,aamﬁbeéy has some feeling about that, I will
pass that. I guess nobody has any feeling, so I will pass it,

~ Now I want to turan over to tﬁa.suggastians that appear
Cdn My, #right*g summary, page 64,

Judge Riley, in a letter to Mr. Pryor, is not clear
as to whether a pa#ty who has made a timely demand for jJury
trial in the state court must repeat his demand in the federal
court after vemoval. A local rule in Xowa calls for such a

new demand. Moore's Federal Practice says that the renewed
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demand is upnnecessary. 4 note in the Iowa Law Review says
this should be the rule, but that cautious counsel had best
repeat the demand in ovder to be»sure. The cases ave conflict-
ing.

I don*t know how important this is. Perhaps Mr.
Pryor will speak aboui it. I don't object if you want to do
something there, You could do it this way, I suppose: Insert
at the end of 8l(c) the following:

B "; but a party who has made a timely demand for
trial by jury prior to removal need not make a ﬁew demand
 after removal.,"

I don®t want to say that I am urging this, I don't
knéw how much of & question it is, Perhaps Hr. Pryor waulém
like to speak to it. o

MR, PRYOR: 1 think this qnestiéﬁfarose initially
in & case that I had before Judge Riley himself, in which I
had removed to his court from the atata court. The plaintiff
had endorsed on his petition the demand for jury trial, but
be didn't serve any jury demand after thé removal, Judge
Graven and Judge Riley hawthis local rule requiring service of
a jury demand, and I filed a motion to take the case off the
jury calendar. Judge Riley sustaimed the motion.

The plaintiff then went to the Court of Appeals of
the Eighth cireuitianﬂ asked for a writ of mandamus to compel

- Judge Riley to put ihe gase back on thgi;uyyraalanéar. The
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- gourt of appeals properly said that they couldn®t mandamus the
gourt to do that, but they wound up their cpinién by suggest~
ing that he give them an enlargement of time to serve the jury
demand, for which they promptly asked, and the court granted it,

S0 since then the case bas been tried and it is all
over, But that is tbé way this question arose,

In his letter, Judge Riley suggested that we élaéxfy
the situation somewhat as you have suggested by an amendment
to 81(e). |

MR, DODGE: I move that amendment.

DEAN MORGAN: I second the motion.

o JUDGE CLARK: It has been moved and seconded. Does
aﬁy’boﬂy wisi’; to debate it oxr discusg it? If not, axll’{:hqse in
favor will raise fheir right hands, Seven. Those opposed.
None. fTwo not voting. That is carried,

Now there is a plea from the Attorney General of
Alaaka -~ Alaska is being forgotten around here,

ﬁaergssax WRIGHT: You Democrats afa going to take
care of the problems up in Alaska,

JUDGE CLARK: xé# aren*t addressing that to mﬁ;u You
are addressing that perhaps to Mr. Lemann.

ME. LEMANN: X didn¥t get it..

PR@?E&#Q@ WRIGHY: I said you Democrats are goling to
take care of the problems up in Alaska, You are making a

mistake. fag don't have to worry about that.
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JUDGE CLARK: Xf you look on page 64 of Mr, Wright's
sumpary, therve is a letter from the Attorney General of Alaska.
What he wants, really, is a provision to be added to Rule 81,
perhaps & new paragraph (g) -- I thipk it would almost have to be
& now paragraph besausa it is not quite the same as the rest --
"that all rights and privileges granted the United States under
~thése rules shall likewise be granted to the Territory of
Alaska," -

Theve sgain, I don®t know who carries the burden
of this, I bring it up, that is all.' | |

MR, TOLMAN: I should say after this letter came in
I mailed copies of this latier,fraﬁ the Attorney General of
Alaska to the Delegate from Alaske in the House, and to the
Attorney Qeneral, and to someone elge .=

PROFESSOR WRIGHT: #@ﬂstaf Langer.

MR, TOLMAN: .- Senator Langer or somebody like that.
I had telephone calls from all of them saying that they thought
there was great merit to the suggestion and they wondered what
. we were going to do about it. I said I didn't know; that the
- Conmittes was going to meet and discuss it, The Delegate in
Qengrass%s&ié if there was #&ny helé'ha could give, he would be
glad to do it, | |
JUDGE DRIVER: What prceééare,éa they have up there
now. Don®t they follow the civil rules?

MR, TOLMAN: Apparently not.
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JUDGE DRIVER: All the courts in Alaska?
MR. TOLMAN: The only court in Alaska is the district
court.
JUDGE DRIVER: Although they handle tevritorial
matters? | .
MR, TOLMAN: They handle both kinds, They are much
like the District of Columbila, with dual juriséictian.
o MR. PRYOR: 8o it is not a United States district
céﬁrt. | | |
| MR, TOLMAN: That is a good question. I don®t know.
It is hard to classify what blood type it im. It has the
jurisdiction of a district eourt. o
- JUDGE CLARK: MHe says here, for example, that the
district court and the Ninth Circuit Court of Appeals have 
ruled that the territory shall have to furnish bond, even

though thsxevis a statute which expressly states that the

- territory shall not bave to. He says:

"Apparently the court relied on Rule 62(e), holdiung
that only the United States is entitled to such a privi-
lege. There are other instances in the rules whera'tha
Territory is not afforded the same privilege as the
United States, for instance, Rule 45(c). That rule should
be amended granting to the Territory the same privilege
the United Btates enjoys, relative to fees upon the

issuance of a subpoena.,”
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| They want to be 1like the government, and must it not
also mean that they get 60 days for pleading, and so forth?

PROFESSOR WRIGHT: I think it would.

MR. LEMANN: Arven't taare‘sams other territories
besides Alaska?

PROFESSOR ?ﬁi&ﬁrz Not in this position, at least,
Mr. lemann, Hawaii has just adopted its own rules of civil
procedure, which makes provision for different special treat-
ment of the tgriitortal government; but Alaska, by virtue of
an Act of Congress, is made subject to the Federal Rules, This
is not true in Hawaii and is not true of Puerto Rico, as I
understand. |

JUDGE CLARK: Of course Puerto Rico is not a terri-
tbry. Puerto Rice is an associated free state,

DEAN PIRSIG: I am puzzled by our status here.
Apparantly the ¥Federal Rules are made applicable to Alaska by
a Congressional Act, is that 1t?

JUDGE CLARK: That is right.

MR. TOLMAN: A special Act of Congress made them
applicable, ‘ |

MR. LEMANN: Why shouldn¥t 56 get an Act of Congress

saying that théy should be in the same position as the United

States,
DEAN PIRSIG: Can we make rules specifically applicable
to Alaska? : ~ e

e a
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JUDGE CLARK: No,
MR. TOLMAN: VYes, I think we can, because at the
same time they émenésé our rule~making act to include Aiaska.
JUDGE CLARK: I am sorry. I didn't undexstand,
I thought you asked i$ we had done it.
MR. TOLMAN: The guestion was of pover, wasn't it?
DEAN PIRSIG: Yes,
MR. TOLMAN: X think we can, because the Act was

Eg amended at the same time,
: DEAN PIRSIG: Then X think we are under some obliga~
tion to do what we can for them,
PROFVESSOR WRIGHY: The rule-making act says;
“Rules of Procedure for District Courts. The Supreme
Court shall have thé power to prescribe, by general yrulss,
the forms of praaesé, writs, pleadings, and motions, and
the practice and procedure of the District Courts of the
United States and of the District Court for the Territory
of Alaska in civil actiens.“
DEAN PIRSIG: We have’givén this enough considera-
tian'sa we are satisfied in our minds about what we want to do.
JUDGE DRIVER: We should suggest to Judge Black that
o . # sepavate set of rules should be formulated for the court of
v LT AlRgln. | | '
} JUDGE CLARK: I was thinking.of bringing this up
;; “"whan the Chief Justice was speaking about tbis. You recall
I,
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that Congress has required the Supreme Court to make rules for -
the Tax Court and they have 6ragg§é’t§gir feet, 1 think Chief
Justice Vinson appeared, éidn*t'hé, hefereICQngress and opposed
it. Nevertheless, cengrasé bsliévﬁs in the SBupreme Court sé '

much that it passed the Act.

MR, TOLMAN: The Chief Justice §§ote a letter for
the Court saying he was ogpcséﬂ to it and thought it was a
matter that should be handled by fka eirguit courts of appesal.
rﬁey didn*t pay any attention to thét at all, and went right
ahead and péssad the Act.,

JUDGE CLARK: That shows the high regard in which

the Supreme Court is held by Congvess with respect to this rule-

making function,

ME. TOLMAN: I haven*t seen any activity under that
Act,

JHDGE CLARK: They need an advisory committee on tax
iaw} Maybe we should suggest that, too, a'eantinuing advisory
committee with respect to tax law. | |

'MB. PRYOR: Would it be true that in view of the

language of the enabling act, these rules, if adopted by the

Supreme Court and not changed by Congress, would then be
effective in the térritarial court of Alaska? It saema;to me
they would be. |

JUDGE CLARK: Yes. That is just as I understand

the effect of the statute,




MR, PRYOR: Then what is the question now?

PROFESSOR %:m: The question is whether or not .
the Territory of Alaska in auéetiaa in the territorial court :
is to have the privileges t%as{: the ﬁai,tad '}é%%ﬁteﬁ has in an
faestmn in the continental éex;rts as to :taés, | t\ims, and so on,

MB. PRYOR: Number of copies. |

PROFESSOR WRIGHT: I should thiuk that would be true,
yes. '

| JUDGE CLARK:  Theyre is this much_' further "ee be said,
as I gather from the statewent here, th#i:a there are sﬁatutefa
which assume to give the exceptions to the territory such as
m;t'.havi,ng to give bond, and so on, but apparently the court,
‘including the Ninth Circuit Court, feels that those statutes
do not cover the ground of the rules, and that the rules, not
referring to Alaska, don't carry out the statutory idea.

X think that is ia;port;a_nt; that is, that there is a

past record in the Congress of giving privileges.

,Hﬁ.,m‘mﬁ:: »a;at,m;ier the enabling act the rules
would not have to refer to Alaska. _ |

- JUDGE cxaa'agz Not sp/ecuieally, ng.' |

MR, LEMANN: Mr. Reporter, I would like to have &
little time left before we break up, to look at the redraft
~of Rules 33 and 34, I am wondering whethor we can dispose of
the discussion on Alaska. Sguttabiy, I suppose theé only reason

_we could refuse is to say it wasn't important emough.
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DEAN PIRSIG: I would not agree with that, but I
don’t think we have had an opportunity to study what the
effect of what we are doing would be.

MR, LEMANN: Could we leave it that we will have the
Reporter make & study and communicate to us if he develops
any special objection. The particular point we are talking
about is veally with respect to costs, fees, and expenses,
‘sbmabody gaid sam&ﬁbing about copies, Did they mention any-
‘thing about copies?

JUDGE CLARK: They didn®t mﬁatiaa-it, no.

MR, LEMANN: X don't think‘we are under any obligation
to go forward with that.

DEAN PIRSIG: The proposal is that “all the rights
and privileges granted the United States shall likewise be
granted to the &brritbry of Alaska®™ by these rules., That is
a very broad provision, _

MR, TOLMAN: I don't think they mean all the spééial
péiv&lﬁgﬁs applicable to the United States, such as two copies
1# that applies, would be applicable to the Territory of Alsska.
They do mean éa days to answer. I an sure that is what they
mean, | |

vaﬂﬁﬁﬁ DRIVER: I don?t think we shoulé.graat anything
like ihat until we know what we ar§réoing. Somebody would have
to go through tﬁs'rulag to Qaa what fhe effect of that would be,

MR, LEMANN: That is too far-reaching.
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JUDGE CLARK: All right. That is passed for the
present, and the Reporter will try to see what light he can
gather, unleses we want to lét iﬁlénd do it. -

PROFESSOR WRIGHT: I don't understand. Does ”passad”
mean it is approved? | 1

JUDGE CLARK: No, not appraveé.j Action is postponed,

MR, TOLMAN: Why don't we leave it to the Reporter,

. and I will assist the Reporter.

JUDGE CLARK: A1l right.

MR, LEMANN: 1 thought they were talking about fees
and expenses, That was the Ninth Circuit case, wasn't it?

MR, @ﬁiﬂéxz That is right.

MR, LEMANN: Bonds,

MR, TOLMAN: Security for costs, |

MR, LEMANN: You might consider, Mr. Reporter, throw-
ing them a sop by putting in some language that wherever the
United Btates is relieved of bonds, fees, and expenses, the
Territory of Alask§ shall be entitled to cérrqspanding relief,

 JUDGE CLARK: Yes, -

1 wanted to,##llvatt&n%ienta one thing more. You
said you wanted to bring up Rules 33 and 34. |

MR, LEMANN: X wauid'lgke,ﬁq,have a chaue&itallogk
them over and exchange views on that.

JUDGE CLARK: Let me hring this up further, This is

a rule as to proof of official records abroad, and it has been
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recommended for some years by the Bsction of International
and Comparative Law of the American Bar Association. It has
been brought to our attention repeatedly by Profassér Re, who
is th; chairman of the committee. I think it is a good and
desirable thing. :

I have to say that there is quite a little in it,
and I think perhaps we may have been a little remiss that we
have not studied it more, I don?t know that it is proper -~

Mga LEMANN: Do we have a copy of it?

JUDGE CLARK: Yes, It is fairly long, you see.,

MR, LEMANN: You didn't distribute it to us?

JUDGE CLARK: Yes, 1t was distributed. -

PROFESSOR WRIGHT: It was distributed very early.

JUDGE €LARK=» 1t was distributed, so you officially
have it before you, This is just Rule 44, Proof of Official
Record. , |

It is difficult or well nigh impossible to prove
records in what wé:might call "iron curtain" countries. We
have certifications by public officials, and so on. There isn¥t
much that can be done to carry out that exact rule, and this
proposed draft is & way of getting certificates by someone .
other than the Yiron curtain" official, mainly such officials
as our own, the vice consul, the consular agents, and so on,

That is a very inadequate statement of it, but I am

- pot trying to ététe it exactly, I wanted to try to tell you the
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purpose, and I think the purpose i® a good one because it is a
serious question in the cases where it comes up,

MR, TOLMAN: I unﬁerstané the reason they are worried
about it is that the New Vork state law for proof of those
documents was recently changed to make it;very difficult to
prove them. Isn't that right?

JUDGE CLARK: 1 think that is true..

MR. TOLMAN: Our rule provides that you c¢an use
eifher the state procedure or the procedure under the rule,
They find they bave to use the procedure under the rule, which
is impossible now, and the state procedure is also impossible,

JUDGE CLARK: ?l‘héy bhave recoumended this for two or
three years. 1 have had letters and of course the Committee
has had letters through Leland.

I am a little worried that we have not paid taagmuah
attention to it. Of course,; it is a question that to most of us
is away off most of the time., But in the exact case it is
fairly important.

I would like to do Bomething about it sometime. I do

not know that I can ask you to pass this long statuté, évan
though i% vwere carefully gtudied, in twazar ﬁhree minuiaﬁ at
the end of a session | |

MR, TOLMAN: Professor Morgan was the draftsman of
our Rule 44, Did yﬁu‘haveva chance to look at it, Dean?

JUDGE CLARK: What did you say?
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DEAN MORGAN: It would have to come under Rule 44.
It would be an amendment to Rule 44.

JUDGE CLARK: That is what they are doing.

DEAN MORGAN: I have read the thing over. I thought
they had a tremendously 1on§ proposal,

JUDGE CLARK: het us refer tbat<to Professor Morgan
to give us & rule for it, not to Leland and the Reporter this
time but to Professor Morxgan, How about it,

| DEAN MORGAN: X haven®t anything to do.

JUDGE CILARK: Bure. You havén?t anything to do. You
bave ?ueétc ﬁiae all taken care of, .

MR, LEMANN: From a quick glance at this report, I
~ do not see tha-p?oposad language tha& wapnt. They say some-
thing ought to be done, -

| JUDGE CLARK: There are haokiaés for several years
hefe; The one I have is for 1953.

MR. LEMANN: It is not much longer than the present
rule, apparently not much longer, but I would have to study'it.
Qh@y don’t italicize and delete like you do, so I don't know
what has been done,

I second the motion to refer it to Professor Morgan.

. JUDGE CLARK: All right. That is the sense of this
meating., ,
'DEAN MORGAN: You didn®t say how soon you wanted a

réeport,




587

JUDGE CLARK: Do you want us to put a time Llimit on
it, 20 days or 60 days?

DEAN MORGAN: I should like to have 60 days,

MR. PRYOR: Sixty days from the time you know about it,

JUDGE DRIVER: It might be well to make the veport
before the Committee is disbanded. |

JUDGE CLARK: Mr. Lemann?

2 MR. LEMANN: There are some points I want to briﬁg
up, first under Rule 34. This is Professor Wright's vedraft
of Rule 34,

JUDGE CLARK: Go ahead, Mr, Lemann.

MR, LEMANN: I think the English is bad in Rule 84,
"in addition to the right to obtain the production”. Tﬁ%h as
to substance he says, "In addition to the right to obtain
the production of any document or thing for inspection in
connection with ap examination under Rule 26 or‘interrogatéries'
&néer Rule 33", /

That, I should think on quick reading, wgﬁi& imply
that you had a right to obtain the greductieﬁ of a document |
or thing fox ihﬁpaction by interrogatories under Rule 33,
whereas my understanding is that under Rule 33 all you can
call for is copies of designated documents, and not for ingpeee
tion, Is that right or wrong?

JUDGE CLARK: You c¢an answer that, gr;-ﬁright;

PROFESSOR WRIGHT: That is an objection I made
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yestevday, and the Committee told me I was 31l wrong, I was
reading this too literally, and everybody would know this was
merely & general veference to Rule 33 and you would look to
Rule 33 to see what could happen.,

MR, LEMANN: One member of the Qommittée, I think,
does not share that aﬁinian. That is why I suggsat that you
try your hand at rewriting it, beeguéa I.thcught the original
;anguaga was bad and I think this redraft is bad.

PROFESSOR WRIGHT: This is not a redrgft, Mr. Lemann.
This igrwhat the Committee approved.

MR, LEMANN: You did pot redraft it?

PROFESSOR WRIGHT: No. I have been working on a
redraft, but I wanted to give the Committee what they had
approved yestéréay. )

MR, LEMANN: I see this is supposed to be ouy WQré
product,

PRG?ESQOR WRIGHT: I take no responsibility for this,
This is the Committee's work.

MR, LEMANN: I would have to move to disapprove this
work product of the Committee,

JUDGE DRIVER: This is what the Committee did. That
is why it looks so bad, |

MR, LEMANN: I repudiate it.
JUDGE CLARK: We expect to work this over and cast it

.in its proper rule words.
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MR, LEMANN: If my rights are reserved to look at
& redraft, I will abstain from further comment at the moment.

JUDGE CLARK: This is not a redraft. This is just an
attempt to state what the vote was,

MR, ILEMANN: I think it certainly ought to be re-
drafted from the Etanépeint of ﬁlarity’ané-ﬁbglish. I have
the feeling that we have a certain inconsistency now between
33 and 34 wbiah'ilaﬁ sure will be the ocoasion for much adverse
q&mment, Under 33, by use of interrogatories you osn get copies
of papers that are not subject to Hickman v, Taylor without
any showing of good cause, Whereas, under 34 you cannot look
at them without showing good cause.

I am a little concerned as to whether that is an
ineeasiﬁtancy. Perhaps the answer is that in 33 all you aye
agsking for is copies, and in 34 you are asking to look at the
documents themse lves.

JUDGE CLARK: We did want to make a distinction,
Maybhe 1t isn't clear-enaugh, but I think it is a good thing
to do, if we can make it clear. That is, there ought to be
quite a difference between getting an order to enter on a
wan®s land and mevely a question like this: "“Did you serve
a notice? 1If so, attach a copy.” In the latter case you don¥t
want this rigmarole, | | ‘

MR. LEMANN: I would agree, Mr. Reporter, if you could

.cut down 34 to apply to going on land, photographing, and so on,
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and restrict it to that, I think you would have removed & good
deal of the overlapping and inconsistency and complication.

DEAN MORGAN: Rule 33 applies only to documents that
are attached to intarregﬁtnriés; énﬁ Rule 34 applies to other
documents as well, |

JUDGE DRIVER: Isn‘t Rule 34 the rule you would have
to uge if you wanted to get an 6riginal to introduce in evidence?

| JUDGE CLARK: That is right. |

MR. LEMANN: (Eg%e 34 is what you would have to use
to get the ariginal‘: Under Ssjyeu could get copies.

JUDGE DRIVER: And inspection and photographing.

PROFESSOR WRIGHT:: Mr. Iemann, the reason X don't
‘have a redraft for you as I promised last night, I did work
up several redrafts, as a matter of faect, last night and
again this wmorning, and although it seemed écrma that it was
quite clear exactly what the Committee wants done and I don't
think there is any substantial disagreement as I have under-
stood the discussion, I found that the drafting problem is not
as easy as it might have seemed at first glance,

So I was gaing to propose, and I neglected to mention
it to you, that the Judge and I be given some leeway, when vwe
goet back and have some time in New Haven and Minneapolis, to
try to work out a draft there and circulate it to the Committes,
rather than trying to do something nn&ar,preéaura:avarn;ght,hers

which might not be satisfaeteryi
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MR, LEMANN: I am vwondering whether yeﬁgfautharity
should go so far as to congider transferring from 34 into 33
a provision about the inspection of %he original document or
paper which would incorporate then the finding of good cause
in that connection, and vwould tie¢ up the two rules in one
place, |

PROFESSOR WRIGHT: That is the kind of plan I was
gracﬁading-en; It seens té me we have two different classes
of things. We have on the onﬁ,hﬁnﬁ the clasg which includes
the original doenﬁsats. That iaélﬁaas documents which are
within the Hiekmantﬁ;‘rayiar dooctrine, it includes extraordinary
things like getting an oxder to go on land. But as to these
,thinga»ﬁé want 2 showing of good cause and & court order,

We have another entirely dissimilar olass which is
copiles of documents whioch are not wgthiu the Hickman v, Taylor
dootrine, and these can be gotten by way of interrogatories.
At the same tiwme, I thought if we were going to recast this
we might want to take some account of Rule 45(d), and the
qaasﬁién there is the subpoena, |

I think the courts have worked it out pretty well.
They said this is the kind of thing for which you have to
show good cause, and you have to show good cause on it, but
we want to make some raie?anee to it.

So 1 thought of trying to put these togﬂthﬁr,_

distinguishing clearly between these two classes of things and
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saying as to one you have to bring a wawwow and show good cause,
and as to the other a subpoena or interrogatory will be enough.
I found that the drafting of this is tougher than I «muﬁmww

it night be.

MR, LEMANN: I am sure it is aoﬁmwwawwoa. I would
just like to suggest for your consideration this possibility,
when you redraft Rule 33, that you stop provisionally at line
ww,mwm ingert in Rule 33 a provision for the inspection of the
owwmwwww_am the documents, oawwmm of which you are entitled
to oa&»wu.nammw.arm wawmuwamwaomw.. I am not mvw»nm”&umw
is desirable, but it occurred to me it might be a help to the
‘profession, .

,mmwz PIRSIG: May I make a aammmmawnn.‘zny Lemann .
%x?ﬁﬁ%ag?%d@.%wﬁmﬁc&ﬁﬁgfggm&ag?
ments or objects or whatever it is, _omw,wan;nwu.mmewawnwozw
showing of good cause, and for the other you s&mw show good
cause,

As to those without a shoring of good cause, there
are two possible ways of getting them, I suppose: One, where
‘you are submitting interrogatories and you want to obtainalso
the documents; the other where you are not maca»e«wnm inter-
vogatories wma.mca still want the doocuments. The procedure
there should be merely & notice or & demand for the production
of those documents. No order is required, no motion of any

wwmam..




593

1f the man doesn®t want to submit interrogatories
but he wante the documents, there should be sowme procedure
for that in those cases which do not require good c¢ause,
Wouldn't that be proper?

MR, LEMANN: I think that is a very persuasive sug-

 gestion.

I want to add another caution or sugpestion, 4s I

visualize it, the protection of Hickwan v, Taylor should apply

to both Rule 33 and Rule 34, There is a certain amount of

confusion in my mind, and I think there will be confusion at

the bar, between the showing of necessity to take it out of

~ Hickman v. Taylor, and what you mean by good cause., I think

if you could clarify that, it would also be helpful,
PROFESSOR WRIGHT: This is one of the things which

has hold me up. I really don't see how you ¢an work this

- out without some pretty substantial reference to the Hickman

doctrine. This, of course, is not easily stated.

JUDGE CLARK: That is fine. Mr. Wright will do all

~ those things,

Now, if I mmy, I have to,eatek a train, and I thank

- you all and say that X will be $§€i§g you. Ve will communicate

with you just as rapidly as we ean,

MR. TOLMAN: Mr, Mitchell asked me to say he was

~sorry he had to leave so hastily. He wgatgd»tgieatgh a plane.

 +vs The meeting adjourned at 3=$5ue'§1ag§:p.mQ rue
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