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- THURSDAY MORNING SESSION
March 24, 1946
The meeting reconvened at nine~thirty o'clock,
Mr, E;lliam D. Miltchell, Chalrman, presiding.
~ THE CHAIRMAN: ﬁaﬁtlemana we are up to Rule 75. What
have you on that, Mr, Reporter? '

JU?&S GLARK: Whille there have been varisﬁa augges -

‘tions, they grefreally ver? small. The only one that I would

recommend 18 the one that appears as to (a), and that is not

vory large in itself. It is the one of the Assoclation of the
Bar of the City of New York, stated on page 92 of the maln
statemsnt of oure., The Assoclatlon of the Bar of the Cilty of
New York suggests a Qassible_ambigu;ty in the éeeand senteﬁce
of Rule 75(a), lines 8-12, in that literally the 10-day pro-
vision in the sentence may apply Yonly to cases where the

appellant has served and filed the origlnal designation." ‘As

_clarifying the Associsatlion proposes substituting for the word

Ysherzaftert in line 9, the words "after the ssrvice and £il-
ing by either the‘&ppallant/ar the appellee of such a éesigﬁa-
tion." |

THE CHAIRMAN: You reeeémend that.

JUDGE CLARK: Xe&,‘wa say we belleve this proposal
has merit and recommend 1t. 4

JUDGE DOBIE: I move that it be adopted.

DEAN MORGAH: I‘seeoad the m&tiﬂn,
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THE CHAIRMAN: Ie there any objection? If not, 1t 1s

" agrsed to,

JUDGE CLARK: 'That really is 81l I have, These others
are quite small pointe. Bhall I bring tham’%p or not?

DEAN MORGAN: I couldn't see anything in them. I
éeﬁt through them.

THE CHAIRUAN: You went through this Waberbury sug-

DEAN MORGAN: (o), (a), (h), (n), and all. I went
through the whole business, and I couldn't see anything.
JUDGE CLARK: I am told, as to reporters, that Hr.

'Ecangqnisﬁ thought there would never be s case calling for

our rule whers there was no report, but I wnderstand that there
has been quite a good deal of Alffioculty sbout the reporters;
I mean, about getting the new statute Into opsration, about

fixing the smounts. There has been some feeling in some

-places thaﬁ'the gourt has appointed somebody not competent,

and in New York they have a lot of trouble, I know, about the
rates of pay, and so on. |

JUDGE DOBIE: That is giving a terrifie amount of
trouble. Judge Parker is on that committee. It 1s the most
marvelaus'thing how they varied. Of course, I knew that HNew
York was high, but what amazed me was that one of the high
states of the United States is West Virginia. God knows why.

THE CHAIRMAN: That (n) is worth putting in,
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I haven't tried many cases recently where there has been a
lack of a reporter, buﬁ.in the country distriets where I used
to try cases a good deal in the old days, we often ran short
of & reporter and had to get along the begt we could,

JUDGE DOBIK: I don't think there ls anything to
Longsdorf's sugpestions, do you? |

JUDGE CLARK: I am afraid not. Hr. Longsdorf is very

'bugy on 81l these rules, I didn't see that there was anything

to ﬁh&m.

THE CHAIRMAN: Then, our next is Rule 77.

JUDCE CLARK: Section (d), as to notice of orders or
Judgments, .1 guess there 1isn't any guestion sbout anything
else, That 1s the one that has been debated. In New York they
st111 think the clerk should do it.

THZ CHAIRMAN: Hend a notice?

JUDGE CLARK: Yes,

THE GHAIEEﬁﬁr It ig carefully drawn, and 1t certain-
ly covers the ground, doesn't 1t7? Wwe d1d that very carefully
before. |

JUDGE CLARK: Yes,

| MR. HAMMOND: I have & note here on this, In line
16 it says "or by these rules", "failure to appeal within the
time allowed by law or by these rules". I was thinking about
the District of Columbia, Wﬁere it is regulated by a rule of

the Circuilt Court of Appeals. Ve want to cover the District
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of Columbia.
THE CHAIRMAN: I wonder if "time allowed by law®
covers every case which 18 not covered by these rules. BStrict-

1y, the statute itself doesn't fix the time, 1f the rule is

made pursuant to law. - I think the point is worth thinking about.

KR, LEMANN: Take out everything after “allowed”,

"yithin the time allowed."

JUDGE CLARX: fThat might do it.
JUDGE DOBIE: Put a period after "sllowed® and out
out the reet. Is that your suggestion?
ﬁﬁ. LEMANN:  You wouléﬁ*t'puﬁ a périaﬁ. - It would be
"within the time allowed, except as permitted in Rule 72(a) . "
| THE CHAIRMAN: 8trike out '"by 1&w4or by thege rules",
and it would be broad enough to aeve? these rules and the law
of the Dlstriet of Columbia. Isn't that a good suggestion?
Jupgs OLARK: I should think that is all right.
THE CHAIRMAN: It covers your polint.
MR, HAMMOMD: Yes.
THE COHAIRMAN: It is suggested that in line 16 of
Rule 77(a), as shown in our preliminary‘draft, the words "by
law or by these rules" be stricken. Put a note in stating
that that 1s intended to cover a case where the time for
appeal is fixed by law, which happens when 1t is less than
these rules.

JUDGE DONWORTH: An alternative course would be to
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leave 1t as it now reads and cover the point by a note that wve
conslder the rule in the Distrlcet of Columbla as the la% there,
However, that 1g 2 mere thought.

MR, HAMMOWD: If you strike that out, there ig a
guestion whether "within the time alioaedf’éoesn‘t ﬁean by
these rules only. I don't know.

THE CHATIRMAN: Let's go back. We have regulated the

'"aﬁgaal in the Distrlet of Columbia, 5avenft we? Let's go baok

to that. What is that rule?
MR, LEMANN: Rule 73(a).
THE Gﬁﬁiﬁ%ﬁﬁz I wonder abhout that.
JUDGE CLARK: I wonder 1f that len't all right even
if e h&ve‘ |
THE CHAIBMAH: They now have 30 days.
JUDGE CLARK: I thought they extended thelr rule

after H11l v. Hawes,

MR. HAMMOND: From 20 to 30.

JUDEE CLARK: They extended it only to 307

MR, HAMMOND: Yes.

THE CHAIRMAN: My point is that by Rule 73 we have
taken away from the Court of Appeals of the Disgtriet of
Columbla the power. to make any different rule than we have.

MR. LEMANN: That is right. |

THE CHATRMAN: I think that is s0.

MR. LEMANN: We wouldn't need the phrase "by law"
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anyhow, I think, because thece rules in 73(a) say 30 days un-
less a shorter time is provided by law, so the rules incerporate
that already. I think thosze two words certalnly are super-

fluous,

THIE CHAIRMAH: It is qulte clear to me. I never

‘roalized it or thought of it before. I am glad to hove this

brought up thet Rule 73{(2) is all-inclusive. It doesn't 1in-

V"c;ude the District of Columble at all; it ratifies their pres-

ent time, 30 daye. What have they got, 60 days for Government
cases in the Eisﬁfisﬁ of Columbia?
MR, HAMUOND: No, I don't think they have,

- THE CHAIRMAY: They haven't any? Thaﬁiis a thing we
ought to take note of right away, because if they have a rule
for 30 days in &ll cases and we have made a blaﬁket rule that
gave 60 days in United Stotes cases, we ought to put a note in
there calling attentlon to the fact that 1%t supersedes the
Piestrlet rule. _ |

- DEAE MORGAN: The Distrlet doesn't give the Govern-
ment any more time? _

MR, HAMHOND: I don't think it does.
THE Gﬁﬁlﬁﬁggz We sare doing something pﬁaﬁﬁy radlecal,
without raalizigg that Wevgre doing 1%t.
MR, LEMANN: Tharé are & lot of CGovernment cases in
the Distrlet, aren't there?
DEAN MORGAN: T should think so.
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MR, Lgﬁéﬁﬁz‘ Hone of the district courts have said
anything gbout this. . | B

THE CHAIRMAN: I think we had better check up on
that, You are sure they don't fix a different time? They cer-
tainly wouldn't kick on 60 days for the éévernmgnﬁ if the

Judieclal sonferggeé didn't make an exception of the Dlstrict of

Columbia in thelr recommendation for 60 days on Unlted Btates'

dppeals,
MR, DODGE: What 1s 1%, a rule of the Court of
Appeals? '

THE OHAIRMAN: It is s statute that gives tho Court
of A@pé@ls of the District of Columbla power to fix thes time

for appeal. They used to have a 20-day rule, and after that

district deeision in Hill v. Hawes, they amended thelr rule
and made it 30 days. I am told they didn't make any 60-day
éula for the CGovernment.  We come along and dip inﬁc that
thing, which we have ne¥§? aBne-§@fare, and in a broad provi-
sion, which sﬁgarsedes all oth@?'p?QVisiaﬁg of law aﬁless a
shorter time 1s fixad by 1&%, we make 1t 30 for the averags

cage and 60 for Government cases,
¥R, DODGE: No lawyer in tHe District hae paised a

gquestion about 1t, Let's get the rule and see what 1%t does

say. ‘
MR, LEMANN: Why not call the clerk of the District

of Columbia? He ought to he able to tell you right éway.
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THE CHAIRMAN: We ought to know what their rule ig.

JUDEE CLARK: I don't know whether I can find it here
or not,

HE, HAMOHD: I will ask Mreg. Dennis to get s eépy.

JUDGE CLARK: That probably @ill‘be the best Way;

THE CHAIRMAN: We haven't time to consult the circuit
Judges here as to vwhether we waﬁt to take over the Job of the
B;stﬁiet by these rules. I think we should, but suppose we let
it éﬁané, and between now and the time our report is made up
or the Court acts on our report, we can call 1% to the atten-
tion of the Distriet guthorities. In the meantime, if they
bring up any good reason that the thing should be altered to
leave the District ﬁaurt>with its present power, the SBupreme
ourt can alter the thing. I do think that we ought to put a
note in here, Charlie, on T3.

JUDGE CLARX: Yes, I guegs vwe should. ,

THE CHAIRMAN: We should call attention to the fact
that the District system up to date has been under a statute
authorlizing the local court ﬁé fix the time, that now that
this rule stepe into the field, it is uniform and would
operate to put an end to the special power of the Court of
Appesls of the Distriet. That note would call thelr gbttention
to 1t, and then Af they raise a fuss and persuade the Court
that they ought to retaln thelr power, the Court can do that.
Wouldn't that be the Best thing to do as long as we don't know
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how they feel sbout 1t.
JUDGE DOBIE: I think that is a good way to handle it.

THE CHAIRMAN: Let's do that. Now we go baok to 77.
What do we want ta do there?

MR, LEMANH: I think it 1s a goeﬁ idea to take out
“ﬁy law", In fact, I would take out that whole part of the

rule. You see, "by law" is only one case we know of. I think

tﬁeﬁe two words are &nneeessary because "by these rules“

incorporates "by law" in that one case.
THE CHAIRMAN: The rules specify a lawful time 1f 1t
18 less than we say. ’ | i
MR, LEMANN: That is right. That is why I think 1t
18 redundant. I would be somewhat 1nclineé.tc take out all
gsix words following "sllowed", Thaot would be my first vote.
My second vote would be to take out "by law".
| JUDGE, DOBIE: I thought we decided to take out the
slx words. |
MR, LEMANN: I am not sure that we have. That would
be my preferenee. |
THE CHAIRMAN: There is a little difficulty about
that. When you say "within the time allowed", allowance looks .
like a sort of allowance by court. ¥We do glve the court
power in the rules to allow an egﬁension{
" MR. Lﬁﬁﬁﬁﬁﬁ You would keep the "except® in.
THE CHAIRMAN: Oh, yes, 1 see. - Then, the suggestion
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i1s to strike out the words, "by law or by these rulegt, in line

16 of Rule 77. Is there any objection to that? That is agreed

to, and it is also agreed that a note sbout the District of
Columbla situstion will be appended to Rule 73(a).
| Is there anything in these suggéétiens from members
of the Ear about 777 ‘ _

JUDGE CLARK: I don't think so. It ralses the same

; question, as I have said. The New Yorkers think there should

bé‘éotige?qf ent?y by the ?&rtiea and that the time for appeal
should run only from the glving of notice by the winning party.
JUDGE DOBIE: Didn't we thresh that out pretty care-
fully beforef |

THE CHAIRMAN: Yes. We took care of that by allowing
the coart.tc grant an extenslon éf 30 days if the fellow
slipped on 1t. TYou wbulé have to reconstruct all of that.

JUDCGE CLARK: Rule &1 is the next one, I guess,

THE CHAIRMAN: There ls nothing on 79?7 Rule 81.

JUDGE CLARK: First, oﬁr friend lLongsdorf ralses a
question, which some of the judgas&averaised, as to habeas
corpus and‘g statute requiring an:alloéance ﬁith a certificate
of probable cause by the Judge, 28 U.8.0. shb6, I had always
gupposed--and I think it is pretty clear--that that is a
Jurisdlctional matter, the question of how and when the apyeél

.can be taken, and that we haven't intended to change and have

- hot changea that.

|
|
|
|
|
|
|
E
|
|
!
|
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THE CHAIRMAN: I don't quite understand that. Let's

see what the clause 1s in 81,

JUDGE DOBIE: Hsbeas corpus isn't reslly governed by
these rules, 1s 1t, Charlie?
| JUDGE CLARK: We say that appeals in habéas,cargns

proeeeéings are governed. The dquestion is whether that does
away éith the requirement of the statute that the trial court
magt make a certlflcate of proﬁable cause for appeal.
" JUDGE DOBIE: That is where it 1s in state custody.
1sn't 1t7 | '
JUDGE CLARK: That is 1it, |
THE CHAIRMAN: I am not quite sure it doesn't.
JUDGE CLARK: The question has been raised.
THE CHAIRMAN: How has 1% been declded?
JUDGEE CLARK: The Schenk v. Plummer case held no,

they are not supérsedeas.

JUDGE DOBIE: I think the cireult court of appeals

" rather thought that was stlll in effeet that you have to have

a certificate of probable cause from the district Judge in a
cage in state custody.

JUDGE CLARK: Rule 73(a) provides no new require-
ment, but nelther does 1t repeal 28 U.S,C. shb66, which reqﬁires
a certificate of probable cause from an appeal in habeas
caggus cases in which there 1s detentlon by virtue of state
process. That 1s from Judge Mathews in the Ninth Clircuit.
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JUDGE DONWORTH: We would desire to retaln that,
wouldn't we?
THE CHAIRMAN: Yes, not the allowance part of that,

but the certificate of probable ceuse part.
JUDGE OLARK: Here there was no ceritifcate of

probable cange and no jurisdiétion to entertain the appéal.

- The appeal wWas dismisgéd.

TH% CHAIRMAN: The lawyers slipped on that.

JUDGE CLARK: ﬁere is another case 1n which 1T was
sald that the circult court of appeals ls without jﬁriééietipn
in the absence of a certiflcate.

THY CHAIRMAN: what did they hold?

JUDGE CLARX: The same way.

THE, CHAIRMAN: Our rule is weak, and they had to
take two cases to the circult court of appeals to settle 1t.
I am wondering whether some other lawyer may not mlss those
cases and sllp. |

JUDGE DOBIE: I would like to retain that in there
ﬁaeauge, as you probably know, under some of the very broad

Supreme Court declslons these habeas corpus cases in state

custody have become a damned nulsance 1ln federal courts.
THE CHAIRMAN: We would have to add a sentence to
gubdivision (2} in 81{(a) which sald that a certificate of

probable cause ln habeas corpus proceedings, as provided by

sectlon so-and-so, is atlll required.
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JUDGE CLARK: wWe could put it in a note. We could
say that it seems to be settled now, and so farth,‘and cite the
cases, \ | ‘

JUDGE DONWORTH: That would be easier, wouldn't 1it,
than to try to reframe the language? 1

THE CHAIRMAN: The trouble is, when they print these

rules and the lawyers have them, do all thelr sets contalin

éﬁr%nctea?

JUDGE CLARK: It 1s true that they do not. They are
printed separately often.

THE CHAIRMAN: You ought to do one or the other.
What 1s your pleasure on 1it? ‘

JUDGE DONWORTH: Mr. Reporter, where»would such a
clause or sentence go in, if we made one? |

EUEGE CLARK: You mean 1f we put,ii in the text, how
would we do 1it?

JUDGE DONWORTH: Yes. |

THE CHAIRMAN: You could add 1t, as I suggested, 1n
81(a)(2), simply . saying that the certificate of prcbéble

esuse required by section so-znd-so in hgbeas corpug appeals

is required.

a

JUDGE DOBIE: I think that should bBe in the rule,
General, for the reason Just stated, that a great many lawyers
don't have these notes. It comes up quite freduently. |

JUDGE DOHWORTH: A new sentence has been suggested
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and, as the Chalrman has just mentloned, 1t might be added to
Rule 81(a), subdivision (2). A_newrsenténce at the end of

gubdivision (2) would seem to come in very approprlately there

ag We have Jjust ment loned habeas corpus & few lines above.
THE CHATRMAY: Is that the sense of the Committee?
MR. DODGE: wWhat 1s the suggestion? |
THE CHAIRMAN: The suggestion 1s that Rule 81(a)(2),

2y

tﬁh;ch applies to a@peals, shall apply our rules of appeels in

habeas corpus cases, and that we add a sentence to (2) to the

effect that a certificate of probable ceuse, required by

gection so-gnd-so in habeas corpug cases, may be obtalned.

JUDGE DOBIE: I make that motion,

DEAN MORGAN: It seems to me it ought to be in there.

THE CHATRMAN: There being no objection, we will
agree to that,

JUDGE DONWORTH: Hes the Reportsr got that?

JUDGE CLARK: ‘iés, I think so. HMr., Hoore was dis-

cuseing putting it at the end and saying habeas corpus when

a certificate required by 1awvhas been made.
| JUDGE DONWORTH: The present motion is slmply %o
add a new sentence at the end oflfubéiV1sion {(2). That has
been carried, hasn't 1t7 o :
THE CHAIRMAN: Yes. Is there anything else on 817
Junas CLARK: Yes, two or three things, The Tirst,

under 81(a)(3), the new matter in italics, is a question which
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éame up with reference to a case that we had in our court where
it was asserted that these rules govern the use of the subpoena
povwer under statute completely, so that as soon as an actlon
wgs brought, the dlscovery rules here appl;ed, with various
protective orders. In fact, the quegtion‘came up as to obtain~

ing restrictive orders apgainst Mr. Bowles. The Government

relied on the Price Control Act. We held that that wasn't

éﬁpsrseﬁe&s; This is a matter which is discussed on page 99 of

the summary. I have raised the question whether this language
may not posslibly hold éut hopes to the lawyers in cases like
that that the statute really takes sway. I query whether the
words in lines 11 and 12, "These rules shall apply to ... pro-
ceedings’, might not perhaps be better made to read that they
apply to the practice in proceedings instituted.

MR, Léﬁéﬁﬁ: How would that help?

JUDGE CLARK: Of course, I suppose no words, unless
epelled out in great detall, %illrﬁake it entirely clear, but
i think it would stress the 1dea that these are only procedur- |
al rules, not rules granting authority, that they govern
énly practice and procedure, and don't govern the power.

JUDGE DOBIE: What do you want to insert, "practice
in" before the word "proceedings"?

JUDGE CLARK: Yes, 5to pracﬁxcé in proceedings
instituted", |

THE CHAIRMAN: Is 1t a guestign of whether we have
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attempted by these rules to interfere with the power of subpoena

" of an administrative body?

JUDGE CLARK: Yes. , 4

THE CHAIRMAN: We haven't any right to do that. fhe
rules of practice for the district courts ére not broad enough
to establish or take away the power of an administrative board.

MR. LEMANN:; Look at the "except" clause in line 16,

ﬁagsn’t that put everybody Qn'notice?

JUDGE CLARK: Yes.. All I can say 1s that we didn't
accept that point of view, which was quite strenuously pre-
sented to us by one of the great WNew York law firms. I have
forgotten which one 1t wase. '

| THE CHAIRMAN: How would you word it? “These rules
ghall épply (1) to proceedings to compel the gi#ing of tegti-
mony". They elaim'that that applies to procedure as to the
matter and cantenﬁg of a writ of subpoena, didn't they?

JUDGE CLARK: ﬁé soon asg action was brought. They
didn't have to claim in that case--and I take 1t that they
would not necessarily claim=--that the admlinistrator could not
pgo out on his own, so to speak, and get the prcduetién of doou- -
ments, and 8o on, but here fhe A&ministrator had already
instituted an action for remedy. Then he wanted to keep on
investigating. He issue& his own subpoenas in the form that

they do.

v
=
&

7 CHAIRMAN: T see.
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JUDGHE CLARK: Then the objJectlion was made that the
action superseded everything else and that the précesdingxﬁhen
must be entirely under these rules and gpply to the restrictive
orders and whatnot, | .

THE CHAIRMAN: I should snp?ese'that if he wanted to B
get a subpoena to produce evidence to use in the actlon he had

pending, he would have to apply through our rules. There would

not be anything in the rules to prevent his going on with a

further investigstion under his own power, but matter procured
that way would not have anything to do with the actlon unless

he succeeded in digging up éome new,p?oof;‘ He might do that.

Thet was the row, was 1t? ‘

JUDGE CLARK: Yes.

THY CHAIRMAN: He was tryilng to dig up additional
testimony for his action by using hle administrative power,
lg that 1it?

JUDGE CLARK: He dldn't say completely. That 1s what
the defendant sald he was doing. He said; "I have Just in-
vesticated generslly."

THE CHAIRMAN: Whet did you hold?

JUDGE CLARK: We held he could, that the statute
gave him that power, and that the bringing of aétion, go to
speak, didn't take 1t away. |

MR, LEMANN: What in here would change that result?

Your "except" clause would protect that result. You say,
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“except as provided by statute", aﬁd_you held in that case
that the statute did gzpply to the proceedings.

JUDGE CLARK: That is true. That may be the best we
can do. ‘

MR, LEMANH: I don't think your amendment would help
any nyself.

JUDCE. CLARK: I am perfectly frank to confess that

the amendment isn't at all complete. The smendment ls perhaps

only a hint, ‘

DEAN MORGAN: Wouldn't "instituted" there make 1%t a
little clearer, "instituted to compel the giving of testimony"?

THE CHAIRMAN: As I read this thing, 1t looks to me
as 1f you were tryilng to govern the proceedings for issulng
his administrative subpoena. It says, “proéeedings to compel
the glving of testimony or production of documents in accord-
ance with a subpoena“; Thaﬁ indicates the subpoena ls already
issued, doesn't 1t?

JUDGE CLARK: Yes. That is the practice they have.
They lssue thelr own subpoena, and then 1f there 1s aﬁy queg-
tion about it, they come to the court and get enforcement .
The way that this came up, what we were really trying to do was
to get some general course of practice ﬁhat you could follow.
It'eame up as a result of what was a rather interesiing case
from upper New York State, where the Judge first had announced

that the practice as to enforeing an admlnistrative procedure
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was not subject to the rules at all., Then he held the case two

) or three years, and nothing happened. When 1t came to ug, it

Wwas very old. He arrived at the most curious result by making
the conclusion, for which there was some basls, that the rules
did not apply then becaucse it was a summaﬁé proceeding, and he
ended up by taking a lot more time than he would have naturally
under the rules. On appeal, we said in that case that this
practiee ought %o beifolloyad, except as 1t interfered wlth the
enforcement of the statute. The practice, so to speak, showed
the model to be pursued. This was an attempt to state that.
I don't know that the words are entlrely toolhappy for it.

THE CHAIRMAN: It does seem to me that your proposéd
alteration cerrieg to my mind a little further 1ldea. It com-

pletely negatives the ldea that these'things have anything to
do with the question of the power to issue or not. It 1s
simply that, afﬁer issue, then in proceedings instituted to
compel obedlence, they should be governed by the rules. That
is what you want. |
‘ JUDGHE CL&RK; Yes,

MR, DODGE: You mean it should be linited to pro-
ceedings in aeurt;

THE CHAIRMAN: Why don't you make 1t read this way?
I am Just thinking out loud now. “T&ese rulés shall apply to-
proceedings to compel obedlience to a subpoena issued by an

officer or agency of the United States under any statute,
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exce?t ag otherwlise provided by statute.
 MR. LEMAMN: What else but that could the present
language mean? "These rules shall apply ... to proéesdings to
compel the giving of testimony or produc%;qn of documents in
asccordance with a subpoena'. Doesn't th&ﬁ mean compel obedience
to the subpoena? ] ' |
| THE CHATRMAN: Proceedings to compel the giving in
accordance wlth the subpoena. I guess that is all right. I
don't think you change it any by it. '
MR, LEMANN: If you didn't have that "except" clause,
I should think you might, but the "except" clause is so very
broad that 1t excepts not only the statute but the order of the

~court in the proceedings. All the court has to do is to snter

an order that they will proceed in a dLfferent way.

JUDGE CLARK: Don't you think my wording might carry
out the idea 2 little more? I don't mean to sﬁy that it will
solve everything, bﬁt I shéulé think 1% would msake the/id@a a
little clearer that 1t applies to the practice in proceedings
instituted.

MR. LEMANN: These rules are all practice, aren't
they? What else could i1t be but practice? o

JUDGE CLARK: It is true, it may be gilding the lily,
but there is something in making the lily look prettier, isn't
there?

MR. LEMANN: If the gilt 1s worth anything, yes.
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- MR. DODGE: what kind of order of court in proceedings
would obviate the necessity of applying these rules?r
JUDGE CLARK: The general ldea there was that the

court would ssy that the rules would take too 1ohg and, instead

of having an answer in 20 days, and so fofth, YT order you to
state the reasons right away." That would be the nature of
the thing we had in mind, that there might be a necesslty for
s¥ift actlon, and there should be some way that partieularly
thé‘time limits given by the rules need not b§ fé11owed.

MR, LEMANN: The general idea, I yresuma; wag to make
it plsin that when you haﬂ/tg resort. to a court proceeding to

enforce your subpoena, you proceeded generally 1in accordance

- wlth the practice we have outlined, unless the court ordered

otherwise or unless the statute provided otherwise. You have
explained that in your note here, haven't you? |

THE CHAIRMAN: What puzzles me 1s why we need any-
thing at all, because if Qeﬁﬂon't provide any rule maklng our
rules of practice apply, there isn't any rule and the court
can make an order egtabliéhing our rules or any rules he wants.
We leave him with that power as it ls. We simply say that 1f
he doesn't choose to do something elae, he shall follow our
rules. »

MR, LEMANN: I should think 1t helps the adminle-
trator. He wants to know, 1f he has to go into court, how he

goes.



Standard Building
Cleveland

105 W. Adams Street
Chicago

The MASTER REPORTING COMPARY, Inc.
Law Stepography = Conventions e General Reporting

National Press Building
Washington

51 Madison Avenue
New York

780

THE CHAIRMAHN: To know how he gets there?
~ MR. LEMANH: He has a note on page 106. This has
been in our rule from our 194k draft. Apparently nobody has ob-
Jected to 1t. We have a note on page 106 explaining why we are
doing this, snd that, I see, 1s practiealij the same as 1t was
in the 1944 edition. Apparently nobody has found any fault
with 1t.

. JUDGE CLARK: It is useful, I think,'fer the very
casé which I cited, in which the‘éistriet court did the curlious
thing of firgt saying that the rules do not apply, which was
Jjustified, and then that the rules did not apply. T don't
Xnow whether 1t was becguse he wasn't much impressed, but I
think that was 1%, bacéuse he held, as I remember now, when
he got around to it eventually, that there were no grounds
for the subpoena. We reversed him., You see, he didn't do much
of anything. The Administrator didn't know what course %o
follow. When the judge says, "The rules don't apply, and I
am making my own rules," then what do you do next? You can't
say that 20 days have expired under the rules, and all that,
because he has already sald the rules don't aﬁplyi

DEAYN MORGAN: I must say I like your phrasing better
than this, to say, "to a elvll proceeding instituted to c@mpél
obedience to a subpoena". That is a shorter phrase, besldes.

JUDCHE CLARK: Do you move that it be ingerted?

DEAN MORGAN: Yes, I move that.
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THE CHAIRMAN: How would it read, then? Let's get
the exact wording of it.
DEAN MORGAN: "These rules shall apply (1) to civil

procsedings Instituted to compel obedlience to a subpoena

" issued by 'sn officer®,’

JUDGE CLARK: You don't want to say "to the practice

. in eivil proceedings®"?

DEAN MORGAN: I don't Qaré whether you é&y practice
or not, | |

JUDGE CLARK: All right.

MR. DODGE: What rule have we that defines such pro-
ceedings? '

JUDGE CLARK: We haven't any rule, except this.
Those all come from statutes. |

THE CHAIRMAN: He ie talking about what rule we have
fer'enforciﬂg obedience to court subpoena. Isn't that your
question?

MR, DODGE: Yes.

THE CHAIRMAN: Where are they?

JUDGE CLARK: Rule 45,

DEAN MORGAN: And so forth. We have 1t in the
dlscovery section. : » |

| THE CHAIRMAN: Ve havenit struck aﬁything yétrthat

I see in it about proceeéings; except ().

JUDGE CLARK: I think that probably is true; (f) 1e
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the cﬂly proviglon,

THEZ CHAIRMAN: Thet is Contempt. Where 1s the other
rule for Torcling obediénce to a subpoena issued in a Judlclal
case? Where 1s thererany rule?

PROFESSOR MOORE: Issued in what kind of case, sir?

THE CHAIRMAN: A olvil actlon. What we are trying to
do 1s to impart into these proceedings to compel obedience
to. administrative subpoenas the same provision we have in these
rulés for enforocing obedience to & court subpoena. Bob aske
where they are. I haven't found them.

MR, LEMANN: Isn't whot happens that the administrator
1ssues a. subpoena, and the fellow says, “Iram not going to pay
any attention to them? Then the administrator has to go to
court, under the statute, and get the court to order the guy to
comply with the subpoena or go to jJail. 8o, he says, "I am
going to ecourt. How do I go about going to court? If.the rules
do not QGVaf it, what do I do?t I suppose the answer 1s to
make up your own docket, don't pay any attentlon to anything,
but just make up something of your own. I suppose 1t was %o

£i11l that vacancy. .

THE CHAIR%AE: That means he has to bring s lawsuit
under our rules, with complaint and answer, 20 days to answer.

MR, LEMANY: Yes, so I would assume, unless the
Judge ordered otherwise, but of course he would ordinarily

get the judge to order otherwise. Then there might be motions
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in that gmceeding; there might be a lot of thinge in that
proceeding. I can't envisage them all.

JUDGE CLARK: That i Just what hagppens. Az a matier
of fact, how else would you do 1t? Firet, I don't see what the
ordinary subpoena in c¢ivil actions has to do with this. I
shouldn't think it was very importsnt, anyway. %haﬁ other
remedy do you need except contempt, except that where 1t 1is
&irected to a ﬁarty you might have some othef order for exclud-~
1ngutegtimany, and so on. I don't see that that iz véry im-
portant. This is a court vroceeding of some kind required by
all these administrative statutee. . There are quite a few of
then.

MR. LEMANN: Buppose I were the defendant in that
and I wanted to show that the administrator was animated by
some ulterior purpesa; and T wanted to take his deposition to
show that, or to take that of some of his people, %o éhaw
abuse or oppréssien. Then I would need a subpoena other than
the subpoena which the administrator issued, ana‘I:a%Qume thét
then these rules would tell me what I could do.

THE CHAIRMAN: I understand now whsat you are trying
to do 1ls this: The administrative officer has lssued a
gubpoena, and 1t has been disregarded. He wants to institute
proceedings in a court to compel obedience, and he doesn't
know what form the institutlon should take. Shall he file a

summary petition and ask for an order to show cause, or shall
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he file a complaint and issue a summons, with 20 days to answer,
and}all that? I an gettiﬁg around to the 1idea that what we are
trying to do by this amendment is to say that the practice when
you want to institute a cése‘in the distr{ct court shall be by
summons, complaint, answer, and all the régt of 1t as prescribed

by our rules for the institution of any clwll action, except as

the court orders otherwise,

JUDGE CLARK: That is 1t.
THE CHAIRMAN: It seems perfectly absurd to me, when

. you hsve a summary proceeding like that to compel obedience, to

have to go through so much rigmarole; I don't know,

JUDGR CLARK: How else would you do it, actually?

THE CHAIRMAN: You could prescribe that proceedings
in court instituted to compel obedience to an administralblve
subpoena may be by action or petition and summary order to
show cause, something like that, or in such other manner as the
court may order.

MR, DODGE: The court issues a caplas and sends 1t to

the sherlff and tells him %o bring it 1n.

JUDGE CLARK: If you did that down in New York,
they wouldn't know what it was 1f you called 1t a eagiés.
This is Just to suggest some way to go at it. 1In the first
place, the administrator doesn't know how to go asbout 1t; the
éaunael dogsn't know, Thisvéert of regularizee something that

1s unknown.
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HR; LEMANN: You might want to challenge the juris-
diction:or ralse all sorts of questlons.

JUDGE CLARK: I wae going to say that the cases that
come to us ére régular lawsuits, There 1lsn't any doubt about
it. The parties have made the moﬁions. i think this whole
case, as I remember, was practically sumnAry Juégmént groc@dufé.

Kach side had made affidavits, as ; remember. They had gotten

into the court, and then they made their affidavits and had a

regular hearing. The only thing that 1s important is to tell
the parties something they can do, you see.

HR. DODGE: Why do we tell them? '

DEAN MORGAN: What do they do? That is what I want
to know. When the subpoena is disobeyed, does he go to the
diatrict court and get another subpoena from the court?

THE CHAIRMAN: No. He institutes a proceeding to get
a Judgment ordering the fellow to obey the subpoena.

. DEAN MORGAN: If he is goling to do that, 1t seems %o

me it is all right. |

JUDGE CLARX: Yes, that is what he does. He puts
his subpoeéna in as'an exhiblt. He says, "I have served a
subpoané. They don't obey. I want an order enforcing thisg
subpoena. ™ |

| THE CHAIRMAN: T think your draft is all right, then.

I didn't understand what you were trying to do.

MR. DODGE: Is there.nothing in the rules relating
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to this? |

THE CHAIRMAN: Nothing but this,

JUDGE CLARK: There isn't anything in the rules, un-
less this doea it, you sese.

MR, LEMANN: - T see that on page 107 you say that the
rules apply to summary proceedings in bankruptoy under a genersl
order, and you suggest that that illustrates why it might be
equally helpful here, |

‘x THE CHAIRMAN: Unless somebody recommends & change,
we will let that stand. |

JUDGE CLARK: All right.

THE CHAIRMAN: There is a suggestlon Just hefore the
one you have made.

EEA§ MORGAN: Charles, did they start wlth a summons
and complsint, or did they start it with an order to show
cause? ,

JUDGE CLARK: They could start it with an order to
show cause. I can't recall exactly, but my 1mpreésion would
be thaé that was a summons and complaint,.

MR. DODGE: Te this the only case where we suggest
the power of a dilstrict court ﬁo depart from the rules?

JUDGE CLARK: I don't know.

THE CHAIRMAN: Yes, he can makerlacéi rules consis-
tent with our.rules. This/is to make a local rule thét varies

from the suggestion we make.
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MR, DODGE: I didn't mean the local rule, which is
accepted here and perhaps elsewhere, but the right of the court
otherwlse to provide.

THE CHAIRMAN: Yes., That was dqne in our section
whichlsaid that the rules sh&ll apply to ﬁending cases unless
in a partlicular case the court thought it.wasn‘t right and made

an order to the contrary to retain the old practice in pending

‘oases. That 1s a 1little different from this, which glves a

standing pover to thg court in the fubture to disobsy the rules

1f he doesn't want to apply them.

DEAN MORGAN: Make a special rule for this kind of
case.

MR, LEMANN: It is very limited for this kind of case.

THE CHAIRMAN: There is a speclal reason for 1t here.
If the court feels that the proceedings ought to be more sum-
mary and the time shorter than we have for sumuons, answer,
and all that, he can shorten the time and say, "You don't need
20 days to answer. Bring your answer in in 10 days" or "5
days. " |

MR. DODGE: I hadn't supposed that any such proceed-
ing as that was contemplated for a moment on the simple lssue
of bringlng in a witness who has refusad to obey a subpoena.

JUDGE DONWORTH: What 18 the meaning of the words
*in the proceedings," in line 18, page 103? Ag the Chalrman

has already suggested, does it contemplate a full lawsult by
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the rules of the district court or by order of the court in the
proceedings? ’

THE CHAIRMAN: -That 1s in those particular proceed-
ings thet have thus been instituted, as negativing a standing
order covering all cases. That ls, you want to make not a

standing order abolishing the practice, but a special order in

Y
.

a particular case.

JUDGE DONWORTH: Yes, but what kind of case?

THE CHAIRMAN: A sult to compel obedlence. ’

 JUDGE DORWORTH: In practice‘they don't start that

kind of lawsult, of course. They apply by some sort of sﬁeci&l
summary petition. Hadn't we better recognize that? The words
"in the proceedinge" here seem to imply»that there 1s some sort
of short-cut of the chsracter ﬁhat has been mentioned, rather
than the full olvil action course. \

THE CHAIRMAN: I suppose 1f you went to a court not
with a eomplaint and all that, but Just a petiﬁian for an order
tc‘show cause why the fellow should be brought in in 5 days,
thar&nwcuid be a proceeding and the court could magke an order
right then and there that that type of proceeding should be
followed, without a summons, coﬁplaint, and all the reét of 1%,
issue his order to show cause and adopt the short-cut method.
He can do it under this smendment. |

JUDGE DONWORTH: Do you think the words "in the

proceedings! are sufficlently clear to warrant that?
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THE CHAIRMAN: I should think so. The proceeding is
referred to above as a proceeding to compel the glving of testl-

mony pursuant to an administrative subpoena. This is g pro-

"ceeding to get the court to compel obedlence to that subpoena.

He can file a complaint and issue summons‘%o the marshal in the
usual way and give 20 days to answer, or, 1f there is any
reason that 1t Bhoulﬁ be summary and quick, he ocan ask the

eeurt to make an order allowing him to file a petition for an

order to show cause and adopt that procedurse. That 18 the way

I interpret i%t.

JUDGE, DONWORTH: This seems‘to be the only 1nsténce
where & man can get court action other than by a eivll actlon.

THY CHAIRMAN: That i1s right.

JUDGE CLARK: Yes, except that bankruptoy proceed-
ings are a good deal the same. We séy that tﬁe rules apply in
bankruptcy as near as maylbe, and in our court we have sald,
and I think others have said, that since bankruptcy proceedings
are summary, the times of the rules should not be used to
exteqé the bankruptey times unduly.\ That is something of the
same general 1dea. |

MR, DODGE: Don't these statutes authorlzing these
subpoenas provide methods for enforcing them?

JUDGE CLARK: Some of them don't. I think some of
them really do more than others, Isn't that so? Some of them

provide for very summary action, but often they provide that
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1f the subposena is not recognized, proceedinge may be taken to
a district court to obtain an order of enforcemsnt, but in
general not a further definition of what the proceedings are.
DEAN MORGAN: Don't some of them provide that they
can get a subpeéna from the distriet court?
JUDGE CLARK: We got out a memorandum. These are

very extenslve, and there are a lot of different things. I

4'egn't say lmmedlately, although I think that 1s the unusual

course.
DL AN MORGAN: That 1s the unusual course?
JUDCE CLARK: Yes. The usual course 1ls that the

admlnistrative official 1ssues hls own subpoena, and I take 1%t

~ that that 18 recognlzed in case after case that we don't know

anything sbout.
DEAN MORGAN: What I wss thinking of was that if

they refused to obey that, I think the natural thing to provide
would be that the district court could then lssue a subpoens
and then you could get contempt proceedings if they didn't

obey.
JUDGE CLARK: You do that in subsgtance, but you do

it by issuing an order that they must obey the administratort's

gubpoena, and then you get them for contempt 1f they don't do
that.

DEAN MORGAN: I see,

JUDGE CLARK: There are two suggestions, you ses.

f
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They are both of interest and importance, I think, You wers
looking at one of then.
THE CHATRMAN: L%hat do you mean? Two suggestions
for what? ’
JUDGR GLARK: Of definite sdditions.
THE CHAIRMAN: To what? To &1{a)(3)? _
JUDGE CLARK: The one we diseusaéd in the supplement-

| ary statement is g1{a)(2),

THE CHAIRMAN: We are still talking sbout &1.(a)(3),
and before we skip to something else, I want to knbw whether
you are satisfied with thie thing about administrative sub-
poenags., If nobody has an amendment to propose--

JUDGE DOBRIE (Intervosing]: I thought Morgan made one,

THE CHAIRMAN: No. | |

DEAN MORGAN: Yes, I made a motion, but you seemed
to think 1t was no improvement on what is there, so I don't
press 1it.

THE CHAIRMAN: Then, we wlll accept 81(a) as it
gtandsg in the printed draft. What 1s the other point?

JUDGE CLARK: There are two different ones. Which
are you looking at? o

THE CHAIRMAN: I am ﬁot looking at anything. I am
walting for you to tell me what to look at.

JUDGE CLARK: Let's take page 100 of the first sum-

mary. That is the proposal that came from the Tax Division
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as to including the representative of a collector, and so Qn;
THEZ CHAIRMAN: What rule is 117
JUDGE CLARK: It came up particularly as to 73(a)
and the rule as to appeal time, but if there is golng to be any
question asg to appeal time, it ought to bé»more»gen@?ally
there. We ralsed a questlon whethgrwé new - subdivision to the
entire Rule &1 here might not - - 1 | |
| THE SHAIRHAN [Interpésing]: ﬁiil yeu'state that
again? You mean s quagtionzﬁtho whether our provision for
60 daye time for the Governmeﬁt on appeals appliss to a col-
lector of internal revenue or a former ecilector or person
representing him if he is deceased? Is that_the‘péiht?

] .

JUDGE CLARK: That is the point.

THE CHATRMAN: Whether representing the United States
or an agency -thereof. ' ( |

 JUDGE CLARK: That ls the question. That goes back

to the old theoryrth&f you sue the individual. If you are
sulng the individual, he ﬁay be eonsidered.3ust an agency qf
the Unlted States, and more pgrticularly 8t11l, if the suit
involves a former collector, 18 he an agent? h

'THE CHAIRMAN: I would like to ask first whether your
purpose ls to treat those people as United States agencles
entitled to 60 days for appeal. Do you favor that?

_JUD@E}GLARK: That is what we were putting in here.

‘THE CHAIRMAN: You favor that?
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JUDGE CLARK: Yes, and we suggested the possibility
of a definition, really. That is what it is.
JUDGE DOBIE: You want to add that little thing at

the bottom of page 100.

THE CHAIRMAN: Would that affect our service of sum-

‘mons? Would you have to serve the summons on those fellows

Just the way you do against the United States, wlth notice to

the Attorney Gensral?

MR, LEMANN: It would apply also to 21(a), for example.

JUDGE CLARK: It would apply to 12(&); and I should
think 1t would a@ply to thé gervice of summons. v

MR. LEMANN: The argument for it 1s that thece suits
againsgt the collector are personal to him only 1in a very un--
raai sensge., 7

DEAN MORGAN: That is right.

MR. LEMANN: They really affeot ﬁhe Government and

- ought to be put in the same class as sults directed against

the Government, ,I think:thét_is a falr argument myself. Thg
U. 8. attorney has to defend it, as the Government is behind
him. |

MR. DODGE: Is the collector the only one who might
be really personally sued?

MR, LEMANN: He has limited that to the collector,
you see,

MR. DODGE: I know.
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MR. LEMANN: You question whether 1t should bhe so
Limited? ‘
| MR, DODGE: Whether 1t should be broader.
JUDGS CLARK: Of course, when we dlscuassed Rule 25
we raised the question g little wheﬁher we couldn't get sone
statement from various kinds of officers. This ig not as in-
clusive as our dlscussion. k‘ |

THE GHAIEHAH: Your proposal is that 81 cover all
three of these rules, about the manner of service of summons,
the time to answer, and the Uovernment's time for appeal.
Where you have used "officer or agency thereof", we intend to
mean g collector of internal revenue op the pérsgonal repre-~
sentative of a deceased collector. |

JUDGE CLARK: Yes, that is the suggestion,

DIlAN MORGAN: Whenever you sué'him, the dovernment
always comes 1n and agks for the 30 days a&éiticnal time any-
how to answer,

MR, HAMMOND: Yes.

THE CHAIRMAN: Your time for appesl 1s important.

MR. LEMANN: I have had them ask for four extenslons.

. THE CHAIRMAN: You can't cure the time for appeal
that way. _

DE AN MORGAN: Ho.

THE CHATRMAN: And you can't cure the service of

" gsummons that way.
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DEAN HORGAN: That is true.

THE CHAIRMAN: I am wondering whether we have t&lkéd
about offlcer or sgency of the United States anyvhere else in
the ruleé for service of gummons, answer, time of ansawer and
appesl. ﬁave)we? Kr. Moore, do you remember? We have a
general proposal here that wherever in these rules we refer to
an officer or agency of the United States, we mean thus and so.
I visuslize that the rules speak about an officer or agency of
thé United States in connection with the matter of gervice of
summons, the time for answer, and the time for appeal. I want
to be sure that therelis no other place where we do refer to
officer or agency of the Unlited SBtates, where we-wouldn?t want
this to include a.eollector; Gan you think of any?

PROFESSOR MOORE: I can't think of any now. That is
where it would cause trouble, service of process and time %o
answer. |

THE CHAIRMAM: I know, but I want to know the
breadth of this provision. I want to be sure we‘are not doing
gomething that we are not aware of. Are there any provisions-
under our rules, other than those three, where we say anything
about an officer or agency of the United States? |

PROFESSOR HOORE: Those are the only ones I know of,
THE CHAIRMAN: All right. What ls your pleasure?
Do you want to adopt the proposed addition to Rule 81, adding

subdivision (f) as shown on page 100 of the Reporter's comment?

\
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PROFESSOR MOORHE: There is gt lesst one other place,
Mr. Mitchell, and that is 62(e), on stay.

THE CHAIRMAH: That is it. Let's see whether a col-
lector ought to be covered by that.

MR, DODGE: Of course, a collector of internal revenue
ig an officer of the United Btates. The only dquestion is
whether he ceaseé to be such when susd in his personal
capacity.

JUDGE CLARK:  Rule 55(e), Judgment Against the
United States. "Ho Jjudgment by default shall be entered
against the United States or an offlcer or agency thereof®,

THE CHAIRMAMN: ,The collector or the repregentative
of @ collector would have the protection of that, wouldn't he?

JUDGE CLARK: Seocurlty is not required on the issué
of preliminary injunction, Rule 65(c). ’

THE CHAIRMAN: That wouldn't apply. What 1s the one
you referred torﬁr. Moore?

PROFESSOR MOORE: Rule 62(e).

THH CHAIRMAN: f"wWhen an appeal 1is téken by the United

States or an offlcer or agency thersof ... no bonﬂ; obligation,

" or other security shall be required from the appellant." He

ig all right, because the Government pays the blll anyway.
The collector doesn't do 1t; is that pight?

JUDGE. DONWORTH: There 1s a statutory provision that
gsaye 1f the court finds that the collector acted in good
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falth, the court may order the United States to pay the Judg-
ment. It is in the disoretion of the court, but they always do

it, as I understand 1%,
JUDGE CLARK: Rule 54(d), no costs agalnst the United

—

States.
DEAN MORGAN: You don't get costs against the United

States. You do sgainst the collector, don't you?

, THE CHAIRMAN: There le a case where we would be
abeiishing the imposition of costs agalnst the collector.

PROFESSOR CHERRY: No, it Just says the United
States; it doesn't say offlcer,

| THE CHAIRMAN: It doesn't say offlcer or agenocy?

PROFESSOR CHERRY: That is right. Oh, yes, it does.
Ybut costs against the United States, 1its offlcers, and
agencles shall be imposed only to the extent perii%ted by law."

MR, LEMANN: I am not sure he can get costs. Can ve
get coste in a sult agalnast the céllectqr? If so, it 1s be-
cause the law permits it. That 1s saved by 54{d).

THE CHAIRMAN: We have sald, "Under any rﬁle in
which referenge 1s maﬁe‘both to the United States and an offiéar
or agency thereof, the term ‘offlcer' includes a collector of
internal revenue, or thé personal representative of a deceased
collector.¥ |

MR. LEMANN: And you could get costs to the extent

permitted by law. That 1s all you can get anyhow.
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THE CHATRIIAN: Oh, yes.

JUDEE CLARK: I ought to say there 1s something
dropped out of the suggestion as it came to us. After the
words, "the term 'offlcer! iﬁeludes a collector ofAintsrnal
revenue," add the werés, "a former collecfor of internal

revenue," and continue "or the pefsongl representative of a

- dsceased collector.®

JUDGE DONWORTH: I am not sure that striking that out |

would do it. As I recall the statute, if the collector 1s out
of offlce or ls dead, you have the option to bring a sult
againat the United States under the Tucker Act if the jurisdlc-
tional amount is all right. Isn't that so?
| JUDGE CLARK: I think‘th&t is so,
 MR. LEMANN: You have that option. I don't think

you have to, though. |

JUDGE DOHYORTH: That is right.

THE CHAIRMAN: What I don't understand is that we

are glving the representative of the decessged collector the

benefit of this thing, but we ave not glving the former col-
klector, who 1s out of office, the benefit of it. Why?

JUDGE CLARK: That is a mistake. It wasn't included.
It wag dropped in mimeographing. The suggestion should have
included 1t. | |

MR, LEMANN: Hasg this really glven any trouble?

THZ CHAIRMAN: The principal trouble comes up, as I

Y
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have heard about it, in that the district attorneys want to
know sbout the matter of service of summons and all that sort
of thlng.

MR, LEMANH: It 1s clarifying.

THE CHAIRMAN: They are all in the air about it. I
guess they have sort of worked it out some way. I don't know
how. However, I know that when the rules were flrst a&optéd,'
they used to call me on the phone from the district attorney's
office wanting to know whether this was g suit‘againat the
United 8tates or an officer or agency thereof, whether service
by summons had to be made 1n a certain wagy, and all that sort
of thing. I couldn't answer them.

MR. LEMANN: It is a clarifying amendment, anyhow,

THE CHAIRMAN: Where would that go in in the new
subdivision? ‘Yincludes a collector of internal resvenue, a
former collector of internal r@veﬁue, or the personal repre-
sentative of a deceased collector."

JUDGE CLARK: That 1s it.

JUDGE DOBIE: That would be added to 81, wouldn't 1t?

JUDGE DONWORTH: I move that that be added and then
that the whols (f)\aglwe have changed 1t be sdded as sﬁgg&sﬁeﬁ
here. _

THE CHAIRMAN: Is 1t the sense of the meeting that we
adopt (f) as so drafted? ‘
DEAH MORGAN: I so move.



&y

Standard Building
Cleveland

105 W. Adams Street
Chicago

The MASTER REPORTING COMPANY, Inc.
Law Stenography < Conventions « General Reporting

National Press Building
Washington

51 Madison Avenue
New York

800

THZ CHAIRMAN: If there 1s no oblection, that is
agfeed to. Ig thst all you have, Gharlie?

JUDGE CLARK: There was one suggestion on page 34
of the supplementary draft. I don't know yhether %ﬁ want to
take 1t up or not. |

THE CHATRMAW: What rule? |

JUDGE CLARK: Rule 81(a)(2). It is the proposal of

ﬁf;,%atefbury to deléte everything after the words "quo
warranto",

THE CHAIRMAN: That is not in our preliminary draft.

JUDGE CLARK: This is a new oﬁe. He is objectzng to
the use of admiraliy rules,in.the proceedings for forfelture
of property, which ls an . anachronlism, ‘

THE CHAIRMAN: Do we apply them?

JUDGE CLARK: That law did, he says, although there
.1s gome doubt about 1t. x

THE CHAIRMAN: Tell me where we make these rules
applicsble to admiralty. The first thing in 81(s)(1) 1is that
they do not apply in admiralty.

JUDGE CLARK: Therefore, procesdings for forfelture
of property are still subject to the Qlé-anachrcnistid‘rule,
and he wants to make them apply by striking out everything
after the words "quo warranto! and substituting‘the following:

"In cases involving forfeiture of property for

violstion of a statute of the United States thesé rules shall




Standard Building

The MASTER REPORTING COMPARNY, Inc. 105 W. Adams Street

National Press Building

51 Madison Avenue

Cleveland

Law Stenography < Conventions « General Reporting Chicago

Washington

New York

gal

apply from and after the sslzure of the property by process

in rem.'

Thatvwés his proposal.

THE CHAIRMAM: VWhy don't you get the admiralty rules
amended? Wouldn't that cover 1t? ‘

JUD@E CLARK: You can't get the admiralty rules

amended. The Maritime Bar votéd practically unanimously that

‘they should not be touched.

THE CHAIRMAN: VWhy should we tamper with 1t? You
sayrthis ig a matter in admiralty Jurisdiction,

JUDGE CL&EK% It was suggested that it be in
admiralty because 1in the ol&'days they only contemplated 1t
that way for seizure of things. So, when you selzed a can of
6lives or a dozen eggs, the only thing they thought of was
selzing a ship, and they-applied the admiralty rules.

MR. LEMANN: It is not an admiralty proceeding at all.

THE CHAIRMAN: It was conducted under the admiralty
rules and he doesn't like 1%, and he wants us to say that 1%t
gshall be conducted according to inil‘action.

MR. LEMANN: He is theoretically right. It has
nothing in the world to do with a ship. The proceedings to
selze spolled eggs or spolled butter has nothing to do with
the maritime law.

THE CHAIRMAN: It 1s a proceeding in rem, like a

1ibel sult.
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MR, LEMANN: If anything, 1t ought to be treated
gimilar to a foreclosure of a mortgage.

THE CHAIRMAN: You mean have personal service on

dafendants ingtead of seizing'the goods, and so on.

MR. LEMANN: No. ‘,

. THE CHAIRMAN: You don't provide in any prospectus
for seizing bad eggs or anythiﬁg under civil actions.
‘ | MR, LEMANN: I think theoretlically it ought to bhe
eoﬁéiéered’an ordinary cilvil action. |

DEAN MORGAN: It certainly ought to be.

MR, LEMANH: Not an admiralty action. I think
theoretically he 1is right.

JUDGE DOBIE: Has that given any trouble, Charlie?
There are a lot of those cases. I never heard of any diffi-
culty about the procedure. Has it glven any trouble in the
recorded cases? ’

MR. LEMANN: He refers to a case here. %e'éught to
look at 1t, if we h&va time,

JUDGE CLARK: I don't know how much trouble it has
given. There 1s confusion in the cases. BSome apply admiralty,
and some do not. I guess they eventually all get to the point
vhere they make the selzure. ,

THE éﬁAIEﬂAﬁ: We woul& have to establish a set of
rules without a pafty, except a dozen eggs or something like |

that. Our rules say that you name the defendants personally
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and gerve summons on them. We don't provide for selzing any-
thing and getting Jurisdlction in rem that way.
JUDGE DOBIE: They proceed right against the thing.

A flock of them, of course, are these aﬁtqmobile cages. After

- you declare the forfelture of the artiéle; there is & statute

whiech provides that the district judge can relieve from the
forfeiture. I have had a number of those casges. '
i THE CHAIRHAN: It seems to me that, 17 we adopted
wﬁéﬁ he wants, we would be abolishing a proceeding in rem
against the property, with no personal defendants, that we
would be substituting a personal sction, and you would have %o
hunt the owner and nagme him as}defenﬁant and serve him with pro-
cess,

MR, LEMANH: He is going to start with admiralty
libel, and everything after that 1is geéerned by the rules. He
says that 1s vhat was decided in the case that he refers to,

Reynal v, United Btates.

JUDGE CLARK: That ls the point. He wants to change
this provision whers we say they shall not apply at all except
on appeal, to say in effect that théy ghall apply once you have
nade the seizure,. He still would have the selzure made jgcord-
ing to admlralty. ,

THE CHAIRMAN: You start a libél and all that, and
thersafter the proceeding coﬁtinues'as in an ordinary civil

‘actlon.
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JUDGE CLARK: That is his point. | ‘
- JUDGE DONWORTH: That would produce more trouble than
it cured. _
JUDGE CLARK: He wrote a long letter. He said that
in his opinion the following cases are iﬁ gsupport of the
proposition that the new civil rules apply. He has cited two
there, and my staff has at least one more. Then‘he sayse, "In
the following cases district courts have sald that the
adéiralty rules apply," and he has four. There has been that
amount of confusion. "That confusion exlists as to whether the
new c¢ivil rules or the admiralty rules apply in the proceedlngs
mentlioned is shown by the conflict of the deéisiona handed
dﬁwn since the new civil rules went into effeot.®
’THE’CHAxaﬁaﬁz We have an express provislon that
forfelture of property for & violation of a stagtute of the
United States 1s not governed by these ruiea, éxcept in an
appeal proceeding. I don't know what we can do about it. I
have the feeling personally that I don't know anything about
this tampering with a proceeding in rem agsinst a bale of
goods or something else.
JUDGE DOBIE: Thsy sort of stand on thelr own feet.
I know it has been repeatedly held that they are part gi#&l and
part criminal. Certaln. eriminal sanctions and certain.éivil
ones apply to them, ,I am & 1little dublous whether we would

not stir up more trouble, as the Judge has sald.
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THE CHAIRMAN: I don't think we are prepared to deal

with 1%.

|

JUDGE DOBIZ: I think we had better skip it.

o

THE CHAIRMAN: I don't know about this sort of fhing.
It comes in at the last minute here. :
JUDGE CLARK: I think there ls somsthing in that.
I raise the question whether we ought to take 1%t up now.
JUDGE DOBIE: I move that we leave 1t as 1t 1s.
JUDGE CLARK: It seems to me that, theoretlcally at
leagt, there is a good deal té be sald for 1t.
THE CHAIRMAN: Maybe so, but I am not sure about it
at all,
| JUDGE CLARK: Yes.
THE CHAIRMAN: The only other thing is the provision
for the effective date of thése amendments, lan't 1t7?
JUDGE CLARK: Yes. SOmehaéy haé suggested that the
Chlef Jystice passed on to us a sugrestlon that we change the
venue rule as to corporations, but I guess we donft-want to do
that. )
. THE CHAIRMAN: You mean to try to bring into effect
a rule that a corporatioﬁ‘which does business in a staté is a
ragident of that state for the purpose of federal jﬁrlsdiotion?
JUDGE DOBIE: They are‘messlng with that in this
provision,

THE CHAIRMAN: We haven't any authority.
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JUDGE CLARK: The Judielal Code Committee 1s ﬁessiﬂg
with that,

JUDGE DOBIE: Let's leave it to them.

JUDGE CLARK: They are méseing with that and other
things, but this gentleman wrote in to the Chief Justice, and
the Chief Jystice sent 1t on to us.

THE CHAIRMAN: Don't you think thaﬁ our effectlive
date rule ought to be drawn along thé same lines as the one we
héé when the origlnal rulee were adopted? We have shortened
the time for appeal from three months to 30 days. Suppose
Judgment has been entered and two months have expired, and a
fellow st1ll hss a month to appeal, and then our rules clamp
down on him. It seems to me that the draft that we had in our
original rules would probably cover the situation.

"Rule 86. Effective Date. These rules will take
effect on the day which 1s 3 months subsequent to the adjourn-
ment of the seeond regularisession of the 75th Congress [that,
of course, will have to be altered], but if that day is prior
to September 1, 1938, then these rules will take effect on
September 1, 1938.%

Ve wanﬁed to glve the bar at least until that time
to become famillar with 1%.

'ﬂThey govern all préceedlngs in actliong brought -
after they teke effect and also all further proceedings 1in
aétiens then pending, except to the extent that in the opinion 7
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of the court thelr applicztion in a particular action pending
when the rules take effect would not be feasible or wounld work
injustisei in which event the former procedure applies.!

That gives a district Judge in any case the power to
say that the old time for appeal stlll exists, and everything
else. | |

JUDGE DONWORTH: Has the Reporter drawn a olause‘re«
lating to this?

JUDGE GiARK: Ko,

THE CHAIRMAN: He has a memorandum, but I don't

~ think he has drawn a oclause.

JUNDGE CLARK: If you will look at Rule 71A, the

Condemnatlon Rule, you will see a clause there,

PHE CHAIRMAN: What is the provision there? [ Examin-

ing document.] That is the one I have Just suggested. Ie 1%

agreeable thaﬁ we suggest to the Court a provision for effec-

tlve date drawn alongithe,séme lines as the one we had in the
original rules?

DEAN MORGAN: I so move,

JUDGE DOBIE: . I think that will be all right.

THE CHATRMAN: If there is no objectlon, that is

agreed_fe.

JUDGE CLARK: That will probably be a special rule"

just for the amendments.

THR CHAIRMAN: I am sorry to keep Mr. Williams

|
|
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waiting; We wanted to finlish up on this. Then, the Reporter
will go shead with these alterations, and I have suggested that
as fast as he makes them, the changes be sent to each of the
members so that if they want to take a look, they might plck up
something that we have sllipped on bafére the report gées in.
He will get up the report and bring the notes up to date.

There may be questions by the Committee on style.

‘Who were on our Committee on Style for the original rules?

BEAK:EGRGAE: Senator Pepper and I. I did the spade-
work for the Committee, and then Senator Peppef was the chair-
man at one time. Who was before him, Charlie? I héve forgot-
ten. | | |

JUDGE CLARK: I think he daid 1%t right from the bogin-
ning, didn't he?

DEAN MORGAN: Senator Pepper was chairman of the
Gommittee on Style, and I did the spadework.

THE CHAIRMAN: Suppose we renew tﬁe Committee on
Styla. How zbout our friend out in Chlcago? Bhouldn't we let
him take a lick at this thing?

| "JUDGE CLARK: I shculd_think we could send 1t to him.
His name 1s James A, Velde.

THE CHAIBMAN: He made a lot of suggestions that we
aQOpted‘in the original rules. It may save you some wWork,

DEAN MORGAN: Yes, Get Major Tolman to get him busy

again,
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[At this point the representatives of the Department
of Justlce appeared before the Committee. ]
‘ THE CHAIRHAN: Mr, williéms, the situation about T1A
is this. Our preliminary draft that went out first caused a
good deal of trouble, and when we got‘out:this gecond prselinmi-
nary draft wé hadn't made enough progress with 71A to send a

new draft out to the bar, so ws sent our second prellminary

draft out with a statement that we were still working on T71A.

We have finlshed our work on the smendments to the exlsting
rules, and we are golng to lay them before the Court just as
soon as we can put them in shape. Our situation about 71A is
that if we are gbing cﬁ with 1t, we want to go over the last
draft and make 8 ne? draft and send that bsck to the bar, be-
csuse there would be too many radlcal chenges in the draft sent
out before to go to the Court without giving the bar and those
interested another shot at 1it. ' |

80, what we have before us this morning 1s to get
your views gbout the situation so that in going over this
draft with a view to sending another one out to the bar, we
can have the benefit of your ideas.'

I might say that one of the things that has been
causing the greatest trouble to the Committee is the question
of the provision we originally had exémpting the TVA and the
District of Columbia from the operation of the rule at all.

The draft, as it comes before us now, has a provision in 1t
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that a1l the preceding provisions of these rules, the manner of
instituting them and conducting them gensrally, apply to the
TVA, fhe-Digtfict, and everybody else, so that you have uni-
formity of procedure, except that the latest draft contains

a clause that the constitution of the powérs of the tribunal
to decide on compensation in any case shall be’asﬂfixed byta
federal statute, if there be one, and if not, by state law.

‘A The TVA presentéé a very powerful case to us which
woﬁid be ﬁard to overcome before the Court or Congress or
anybody, showlng the pecullar system tﬁat they have has worked
8§lendi&ly in the kind of thing they have to do, where they
have great areas to cover, and they want uniformlty of treatu
ment of different owners, and all that. There are some of us
who feel that an attempt to impose a Jury on the TVA would
degtrby that. They have, as you know, a provision that there
be a commlssion of three, I believe, who make the 1nitial
evaluation. They can cover blg arezs and treat everybody allke
who hag the same kind of propérty. Then 1t goes to g distrioct
court. I belleve that 1s a three-judge court with a circult
Judge on 1it. .

JUDGE DOBIE: Three district Judges. You don't have
to have a circult Judge,.

THE CHAIRMAN: Ig that 1t? Then it goes to the
C.C.A., and they have a de novo powver.

 JUDGE DOBIE: That is right.
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. THE CHAIRMAN: They ocan make thelr own findings, and
they sre not bound by thé clearly erroneous rule 10 the find-
ings below, and they also can take additional testimony. They

claim that the result of that has been to gilve them uniformity

 of treatment, so that if a case 1s litigated and a certaln

standard applies, it 1s pretiy sure thaﬁ that standard will be
applied to anybody else who is going to be lltigated, so they
go and settle thelr cases. They have had very little litiga-

tion, relatively. At any rate, they have made their presenta~

| tion, and that is one of the reasons that this draft has been

‘made.aa it has. ‘

The District of Columbla system is a three-man jury,
I think, or something'liks that, with speclal powers.

You will remember that when there was leglslation
pending in Congress %o gef a Jury séétem applied in all
Government cases, that was oppbsad in Congress by congressﬁen
coming from states where they had other systems, and 1t Was
slao opposed by congressmen from states where they already had
the juéy trial because they had the idea that it was a matter
that the states ought to'havé a law on and they sympathlzed
with the fellowswho didn't have jury sysfems and didn't want
then. Sb, the vote oﬁ that was determined as much on that
theory as by the qaestibn'of whether the Jury wss a good thing
or not. Of course, that ralses all kinds of question, whether

~we can do anything with Congress about a Jjury syetem.
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The only other thing I want to mention is a provision
in this draft (I don't suppose you are interested in it at all
or need to say anything about it this morning) which's&ys that
if the condemnation 1s under state statute, 1% 1s‘governed by
astate practice. It 1s not a Unlted Stateé condemnation, but
occaslonally there are condemnations that get into the federal
courts on diversity of citlzenship, brought by corporations or
under state law, and there are some of thoee that are of sonme
importance. There has been a general feellng that they ought
to be governed by state practice.

The Committee has passed on nelther of the questions
that I have talked about; Whatever we have done with 1t has
been informaily among gsome of the members. So, the Commlttee

ie not committed to elither of those problems. In the tlme

anything you have to say. You have seen this draft, have you?
MR, J. EDWARD WILLIAMS [Assistant Attorney General,
Lgnds Divislon]: Yes, sir. o
THE CHAIRMAN: We have trled to patch it up in sone
ways that meet your former points, like not requiring yau to
name defendants at the start of the thlng unless you knew Qho_
they were, If you didn't want to take the time to find out,
you could name them later. There aré other 1ittle things
like that. With that preliminary, will you Just go ghead in

‘your own way and tell us what you can about this?
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MR, WILLIAMS: Yes, thank you. Mr. Chalrman and
Memberg of the Commititee: I am gratéful for this opportunlity
again to dlscuss this matter with you all.

'On the first question that you ratsed, as to whether

~the TVA or the District of Columbisa shoalé be incorporated in

these rules and thelr procedure made applicable to them, we

fesl, of course, that they should be and that there ghould be

ﬁnifcrmlty. However, we are mgking no point of that. It
doesn't really concern us %00 muéh, and we would not object to

the exclusion or the exception of the TVA or the District of

- Columbila,

Likewise, as to the condemnations under state
statutes, we are not intersested particularly in that provislon,

Under the draft of the rule that is now under con-
sideration, I should like to mentlion one or two things just as
highlighte. First, the definitiohs that are contained in this
draft of "taking!, "owner", and "persong" I feel are,unheces—
gary. I believe that many of them get into matters of sub-
stantive law, that 1t would be quite inaypropriate for this
Gommittee in a rule to try to define, for example, thé word
"taking®", which involves tﬁe Fifth Amendment of the Constitu-
tion. We have had some recént Supreme Goﬁrt decisiong on that

quesgtion, They are quite complicated. I refer to the General

Hotors dectsion, the recent Petty Motorscdesision, and othHers.

I believe that 1t would create a great deal of confusion to
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have those definitions in the rules.

Algso, the quectlion of damage and that the taking of
property shall involve interference with it. OFf cource, the
law is ?retty well settled that consequential damage, lots of
businese profite, and that sort of thing,:are notrcqmpansablﬁ;
and we would oblect, I am pretty sure, to the incluslon of
those deflnitlons.

. On the edmplaint, we have been corresponding samewhat
witﬁ Major Tolman. I had hoped from his letters that thls
Committee, or at least that the subcommittee, I helleve ﬂé_
indicated, had more or less agresd to strike any rule on com-
plaint, lsaving the naming of parties to the discretlion of the
pleader,-as I discussed at leﬁgﬁh at my last appearance before
this Committee, relying entirely upon Rule 8(a), which pro-
vides in substance that the act under which the Jurlisdiction
of the court is invoked shall be stated and that in substance
it shall state g cause of action. OFf coufse, to have a valid
condemnation complaint, the property would have to be deseribed,
the actse under which the property is taken would have to be
listed, the nature of the relief sought would have to be
stated, and you would have to namé your parties, which 1s the
substance of what we provide 1n this rule.

That method of handling this very controverslal
issue 1t seems to me would be perfect from all standpolints.

It would leave all the parties vhere they now are. It would
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handling of these proceedlngs.

As presently drawn, for example, although you would

‘ permit the filing of a sult without the naming of 21l the

partles, still the rule provides that "the condemnor shall add
as defendants the names of all persons appearing of record or

known to the condemnor to be the owners ofAthe property { here

18 the bad part] prior to any hearing invalving that property.?

It means that we could take no proceedlngs in the court even
under the Declaratlion of Taking Act. Ve couldn‘t appear for a
court order of possession., There couldn't be other orders
entered or proceedings had in court in the case until we had
named all the parties. I belleve that is éntirely an unnecss-

gary and, in my view, unreasonable regtriction upon the |
prosgecution of condemnation cases,

I am not clear as to the intention of the drafter
of this rule in the uaé-of the alternative "or" in referring
to the naming'ef defendants. . "the condemnor shgll add as de-
fendants the names}ef all personé'appéaring of record or known
to the condemnor to be the owners of the property?. If- it 1le
the aitern&tive, of course that wouldn't be satisfactory for
our purposes. You would not, for example, let the complalnt
go, I suppose, naming parties only known to the condemnor.

I wasn't clear what you meant hy the use of that alternative

word,



Standard Building
Cleveland

105 W. Adams Street
Chicago

National Press Building
Washington

51 Madison Avenue
New York

The MASTER REPORTING COMPANY, inc
Law Stenography « Conventions = General Reporting

816

_ ‘The other principal feature 1s on the method of trial;
0f course, we would like to see uniformlty and simplieclty in
the trial of condemnation cases, ¥We feel that a Jury trial 1is
the most equitaﬁle and satliasfactory way cfhdetermining compen-
eatlon. Jury trials are now used in seveﬁteen states in the
first instance, there are twenty additional states which pro-
vide for hearings by commissioners in the first instance, and
Eary trials beforevthe federal courts de novo are also provided
for. 8o, you now have a total of thirty-seven states which
are familiar with the jury trial. There are some other states
in which the proceéureé are not qulte clear. There are some,
however, which provide-~

JUQGE DOBIE EInterpcsingl:‘ May I ask a questlon
there? ' |

MR, WILLIAMS: Yes, sir.

JUDGE DOBIE: .Is it your feellng that,_taking them
by and large, thess jnfy verdicts have been falr %o the.United
States? |

MR. WILLIAMS: Yes, sir, I would say so, and I would
aay also that they are fair to the property owners.

JUDGE DOBIG: I was more dublous about the flrst,
Ordinarily they come from around where the property 1s. I
wondered if there had been a tendency 1h‘some étates to sort
of sting the United States, to fix fletitious values to
property that nobody had thought of befererthe Goverﬂaent
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wanted 1%,

MR, WILLIAMS: fThere has been occasionsally.

JUDGE DOBIK: Not aﬁ appreciable number?

MR. WILLIAMS: Well, no, I would say no more than
thet same attitude would be reflected upoﬁleommiasioners under
your TVA system or under any other system. It might even be
reflected in the court where the case 1s belng tried without a
Jury. In other words, trying a condemnation sult now, 1t is
praﬁty hard, for example, to project the mind of a Juror back

to 1941 or 1942, with a complete knowledge of the inflated

. values that have come about. I think the juries, on the whole,

have been pretty'f&ir with us, and I do feél that the property
owners, on the whole, would prefer to have thelr cases triled
by a Jury.

Recently in Congress there was effected the repeal
of the Lower Mlssissippi Flood Control Act because of com-
plaints by the residents of those Misslesippl Flood Control
states under that Act. A commissioner system was followed
there, where there was no trial de novo, where the commlsslon-
ers reported their awards, and where 1f elther party filed
exceptions to 1t, the court was glven Jurisdiction, as in some
of our state statutes now--New York, for emxample--to confirm
that award or, if they thought it was bad for any reason,rto
again refer 1t to a new set of commissioners. In other words,

the court had no authority to modify the amount of the award.
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They confirmed it or sent 1t back. Thsy objected to that in
many of theze states, Misslgsippl particularly. Representatlive
Whittington and others from down there felt that the value of
the property of landowners, when taken, should be ascertalned
by jury. They felt they were not getting 'a falr breask from
commissioners appointed by the court. ’

S0, I don't think that the Jury trial 1s anythlng to

' fs&r in this rule, and of course, as I éiscussed at my last

3pﬁearance before the Commlttee, in the action by the Congress
in defeating that bill that wss pending then for a Jury trial,
those who opposed 1t were completely off ﬁhe,ﬁfaék and wers
misgulded by other considerations. They had in mlnd otﬁar
bills that were pending. Thef were talking'about the Declara-
tion of Taking Act, states' fighta, and that sort of thing.

Under the Jury trial provision thét we would llke %o
have, there is no question of service involved; It is merely ,
a question of ascertalning ecmpénsation. We would prefer to
have the compensation determined and the rules of evldence
followed under the direction of the court and the award
determined according to the law as glven by the court. We
think that i1s the orderly way of conducting these prgeesdings
and we see no harm that could pogelibly come from 1t and we
don't see any unfair advantage to the property owners.,

That is our feeling.

THE CHAIRMAN: You want a jury trial. You don't

o
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want commlssionsars, with appeagl to a Jury, do you?

MR, WILLIAMS: No, sir.

THE CHAIRHMAN:; That adds expense.

MR, WILLIAMS: We feel that that is a duplication of
ef fort, } -

THE CHAIRMAN: You want a Jury trisl right from the
start. | |

MR. WILLIAMS: Yes, sir,

THE CHAIRMAN: CGoverned by the ordinary rules.

MR, WILLIAMS: TYes, sir, the ordinary rules of evi~
dence and under the instructioxs‘ef the court. We would like
to see these proceedings conducted as nearly as posslible as
ordinary 1awsu1is are conducted which find their way to the
federal courts. |

THE CHAIRMAN: Would you object to a provision that
wherever there is a federal statute preseribing the tribunal,
that be followed, and in the absence of one, lnstead of having
conformity with state law, to provide for jJury? |

‘ MR, WILLIAMS: That would be perfect from our stand-
point. We would have no objecﬁion.

THE CHAIRMAN: You are satisfied with the federsl
atatutes that exist on dlfferent agencies that you have to do
with. A | v | ‘

" MR, WILLIAMS: Yes, sir, we are satisfled. As I
indicated, we would not objJect to that provision, but we in the .
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Department, with our experience all over the United States, do
feel that we would not like to have the TVA procedure. Ye
would prefer the other. We have no objection to that provision.
THE CHAIRMAN: Baés the Department conduct condemna-

tion proceedings for %hese great water paﬁér proJeets, or 1is
each one of them handled by the counsel for the égeney, like
the TVA, and Grand ﬁaulee, the Santee River, an&.all those?
Are they all handled by their own legal staffs?

HR. WILLIAMS: No, sir, they are handled by the

United Btates attorneys and the Department of Jusﬁiée, except

“the TVA. We handle all of the acquisitions by condemnation for

the Reclamatlon Bervice or for the War Department. We handle
the aGQuisition>ef lands for the great flood control projects,
dams and reservolr areas for the development and control of
river basins.

THE CHAIRMAN: vhen you are dealling with a situatlion
1ike that, when you have vast areas ol land that is pretty
much of the same type, and you use the Jury system, aren't the
results spotty? That is, one jury will give one fellow more
or less than another, aﬁd all that. How do you handle 1t
where you have great traefs.involved?' Do you have one Jjury
that handles a whole county, or is the jury limited to the
cage of a particular party or tréct he owng?

MR, WILLIAMS: There is no real uniform procedure on

that, In thece cases under our present procedure we ascertaln
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compensation in gecordance with the state statutés, that is,
commissioners or jury trials in the firet instance; but there
is no real uniformity on the dquestion of whether or not one
traect of land only shall be tried by one Jury. A Judge will
gelt down, for example, perhaps fifteen or‘tgenty trzetsg of
land before one jury. The owners will put their cases on

serlatim, and the Government will then put ite case on. He

‘ﬁi%l send the jury out to retire and consider its verdict under

one sst of instructions., The faet that a jury mayvretara
differenﬁ sviards for different propertles of course 1s perfect-
1y natural, because there are never two pleces of properéy
exactly alike. They always vary samewbat in their improvements
and fertility. ‘
THE CHAIRMAN: If the enterprise ls so vast that it
covers areas in dirfefenf Judlelel distriects, eertainlyyou'get
different results. One advantage of the TVA system is that
in the final wind-up in the circuit court of appéals,whieh has
Jurisdiction over several states, we will say, they have a

chance to adopt a standard of value for certain types of land

~that becomes uniform in the whole area, don't they?

MR. WILLIAMB: That is what they say. I don't know.

THE CHAIRMAN: That is what they tell us.

‘ﬁR. WILLIAMS: It 18 one of thelr contentions that
they do follow that procedure. I don't lknow. Of course, %hen

you mention uniform standards of value, our property is
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appralised, zs thelrs is,>by appraigers consldered to be compe-
tent. Of course, those appralsers come 1in, and thsy have more
or less the same instructions, to consider the comparability
of other sgalesg and the general market valueAaf the property at
the time. Their instructions are to determine the falr market
value of the property as of a certain date that is giveﬁ to

them. They view the property and consider it. Generally, the

"ngme appraisers will appraise property, regardless of the

state line or the change in a federal district. If the case
has to be tried in another court, it 1s done 1in that way.

Ye don't £ind any difficulty at all in handling
thece big projlects. We have handled these Army camp acduisi-
tions, sone éf which have run up into milllions of acresg in one
project. We have just gone through the greatest land ascgulisi- -
tion project, of courss, In the history of thls or any other
government, probgbly. So, we think_that that would be the
desirable way of handling it, and your sguggestion, Hr. Chalr-
man, that 1t be handled in that way T think would go through
without any difficulty at all.

THE CHAIBRMAN: .Ybu mean go through Congress?

MR. WILLIAUS: Go through Congress. There is no

question about 1t in my mind. I have talked with the repro-

" gsentatives of the title companies, and they didn't understand

this. They said that thece men who were making the objectlons

to the jury trial prévision vhen 1t came up last were not doiﬁg
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so from any urging on their part. They didn't understand 1%.

THE CHAIRMAN: You think Congress would be satlsfied
with 2 provision that 1f there was a federal statute ??@sﬁ?ib»
ing the tribunal, that will stand---~

MR, WILLIAMB: Yes, sir,

THE CHAIRMAN: --<but 1f there wasn't, then there
will be a uniform‘JuPy systen.

}\ MR. %ILLIA%;: Yes. Certailnly with the prestige of

thié Committee making a recommendatlion which the Bupreme (ourt
adopts, thers 1s no question at 21l in my mind that 1t will go
through, none at all.

If anything is going to be done on condemnation,
certalnly you 3hould keep in mind, 1t seems to me, the two
objeoctives of uniformity and simplleity. If this provielon
that 18 now incorporated in this draft 1s adopted, for example, .
I am awfully'afraid of the confuslon that is golng to follow,
for this reason: Just indiecating one of the reasons, down
to the point of trial we have gone through eervice; we have
perfected our service iﬁ accordance with these rules, and then
gones the questlon of & hearing by commissioners, for example.
?bis rule provides that the trial shall be and that the
tribunal and the method shall be fixed %y the act or in accoprd-
ance with the state statute--the tribunal or method. Some
states~--Texas and Alabama, for example, and many otherg--

provide that the notlce of the hearing by the commissioners
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shall be lssued by the commissioners. That 1s in lieu of sum-
mong. These landowners, after all, have a right %o be notifled .
of the date of the hearing. |
THE OHAIRMAN: You think the word "method" would also
cover some questions of practice, in aﬂﬁiﬁion to the gquestion
of the constitution of the tribunal. |
MR, WILLIAMS: Yes, and that is a complication I am
afrald of. |
| THE CHATIRMAN: 'That is a matter of draftsmanship,
MR, YILLIAMS: Yes. When you get to the natter of
£iling exceptlons to an awvard of the commissioners, in your
state of Mlinnesota, for example, I belleve they must be filed
within 25 days or maybe 30 days, or the award becomes final.
In some states you have reoquirements for service of notlce and
publicsation on the filing of the exceptlons and request for
triasl devnava. You have three methods of servioe required in
?éﬂnsylvani&, for example, and two In the state of Wisconsin.
If you are following thé state practice on the tribunal and
the method of ascertaining the compensatlon, I sm Just afrsid
that you are golng to be involved in very complicated and ver#
important questions of service and jurisdiction of the court.
THE CHAIRMAN: Let me ask you a quettion to go bhack
to & point you made a whille ago. The original draft called
for the naming of all the parties known, and you raised a very

good point: "We want to get immediate possession. We want
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to institute the proceeding. We haven't had time %o find out
&1l the owners, and We want to be able to sbart the proeseding
before we know everybody, and get the order for teking." Ve
tried Lo vmateh that up here by zllowing you to nams thoss you
knew and then to add the others af%erﬁara;iand you ralss the
point now that that has a string on 1%, that you can't do any-
thing with respect to that property. Suppose that were altered
siygly to provids that you couldn't procesd to the determina-
tiéﬁ of the compensation ns to that party until you found out
who the owner wWas and had served hiﬁ, would that mest your
aif floulty? |

| MR, WILLIAMS: That would be a great improvement, of |
course, but that etill would leave our fundamental objection to
thét type of langusge éﬁé-thaﬁ type of restriction in th@ com~
plaint. That agaln briﬁgs up the quastién of the propriety
of this Committee's attempting by rule to determine g substan-
tive questlon of the indlspensablllty of partles.

I would iike also %o point out to the Committee that
more and more we are relying upon certificates of title issued
by title compsnier, rather than golng through the lengthy
process of abstraets. We have our requirements issued, our
rules for preparatlion of abstracts, which we have broadcast
throughout the country to all sbstracters bidding on govern-
ment contraets. The bids provide that they must be furnished
in accordance with the rules egbablished by the Department of.
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Justice. We have varying requirements, depending upon the

" type of land involved, depending on whether 1t is an easement

or g permanent fee simple title taken.

Under thig rule there is no such diseretlon alleowed.
You require the names of all persons haviné interest in the
property to be ﬁ&meﬁ as-defendants in the action, even though
we are gscquiring by asnéemﬂé%ian the ?ight, for example, to-
&gg for a ﬁempﬁ?ary‘ga?iaé a right-of-way for ingress and egress

across a man's land to a construction area where work has to

progress for the construction of a dam, or where we are

acquiring the right to lay a temporary pipeline, where we
can't reach an agreement with the owner and must condemn the
property. Right now, for the Veterans Administratlon and
other agencles we are egnﬁamﬁing 8 greét flenl of property.
including office space the temporary use of which lg ﬁeedaﬁ
in this emargency, but we don't desire to acquive the whole
building.

THE Gﬁélﬂgéﬂs suﬁpssé you didn't know who owned the
property that you wanted temporary right in, but thg rule is
drawn so that you sbert your suit without knowing him and get
your order of possesslon and use, do you claim that you ought
to be allowed to go on and Tix an award for whatever you are .
teking there without finding out who the owner 1s and giving
him notlce?

MR, WILLIAMS: O©Oh, no. Certainly we should glve the
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owner notice. Wy objeetion is the requirement that in the

" gases I mentloned, of the simple and inexpenelve easement which

may cost us 810 or $15 a year, we should be forced to spend
$150 for an abstract of title going back to the source of that
t1tle to asosrtaln the name¢ of all the persons in interest.
Certainly we would ascertain the owner of that property by a
sparch of the record. We may go back long enough to cover the
ﬁeriod of the statute of limitationa. We search the tax
rec#rdg; We find out who the owner 1s, Just the same a8 it we
were socquiring this property by direct purchasge,

THR CHAIRMAN: What 1s there about the rule that
prevents your éoing that? Y@u‘da meke some search of the
records to find out who has an interest, don't you?

MR. WILLIAMS: Oh, yes, we do, but under this rule
it would require that

THE CHAIRMAN: Where 1s that?

MR, WILLIAMB: 'That is the new language appearing on
pag@ig, commencing with line 54, after the comma, "but the

comdemnor®,

3

THE CHAIRMAN: How would you want that worded? It
says that sometime or other before you award compensation or
pay 1t, you have to find and name all persons appearing of
‘record or known ﬁo'the condemnor and serve them. What is the

exact objection that you have to that? How would you want it

to read?
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MR. WILLIAMS: I don't feel that 1t 1s necessary at all,

THI. CHAIRMAN: To do what?

MR, WILLIAMS: To have such a provision in there, %o
have such an affirmaetive requirement. We do 1t as a matter of
course, We do it at our peril, If we miss a person, we still
have to pay. It is our business properly fo conduect these pro-
ceedings.

) THI CHAIRMAN: There was a tremendous opposition to
thé original rule because it wag so drawn as to ralse the
inference-~at least to leave it ambiguous as to whether you nad
to look at any records ét all, You had every title company in
the country on your neck about that.

JUDGE CLARK: Mr. Williams, may I interject here?
That langusge was taken, as it happens, from the ﬁlnnegotg
statute, and it 1s in otﬁer statutes. By the way, that 1is
pointed out in a footnote. This very expression, "perasons
known to the condemnor®, appears in them. I.suppose you are
now following that in Minnesota. You would have to, wouldn't
you?

MR, WILLIAMS: MNot necessarily. We think that the
ﬁatter of the selection of partlies to be named ag defendants
in & condemnastion case 1s a question of substance, and not a
proeeéural matter. o which we must comply.

JUDGE CLARK: Is that so?

THE CHAIRMAN: You see, you have a new 1n rem
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procsedling.

MR, WILLIAKS: Yes.

THS CHAIRMAM: You go take the property and get title
to 1t, and if a fellovw has a recorded interest in the property,
the point we ralse is that he ought to be personally notified
80 he can come in and participate. You can't get his property
by an in rem decree without giving him a chanoe to be heard.
How are you golng to find out who the fellow is that ought to
be éiV@n a reasonsble hearing in court personally, unless you
are required, if a man has a deed on record, to look at 1t and
name him? It is not clear to me Just how you want to handle 1%.

MR, WILLIAMS: We would handle 1t Just exactly in the
samng wéy as if you, as an attorney, were forecloslng a moritgage.

THE CHAIRMAN: I would examlne the title.

MR, WILLIAMS: FExactly. That is what we do.

THY CHAIRMAYN: Then, why do you objeect to a provi-
gion that you ghall do what you do anyway?

MR: WILLIAMS: Just becszuse thers is no more Justifl-
eation for that than there is Justification in a rule here that'
would reguire such an asction to be taken on the part of some-
body foreclosing a mortgage, for example, if such. a thing éare.
pogsible, or any other lien in a federal court. It is a matter
that has to be left to the dlsoretion of the pleader, in my
opinion. ’ |

THY CHAIRMAN: You don't get & good title on the



1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, {nc.
Law Stenography ® Conventions © General Reporting

540 No. Michigan Ave.
Chicago

National Press Bldg.
Washington

830

=

mortgage, but under an in rem condemnation proqeadiﬁg the rule
1z drawn so that you can get a good title without naming the
regord owner. |

MR, WILLIAMS: We might get a good title, but there
is s8till liabllity to pay compensatlon un&ér the Constitution
of the United States for the property taken,

' THE CHAIRMAN: I see. You mean if you miss an owner,
ybqkstill get the title but he could bring an independent sult
in the Court of Clalms,

MR, WILLIAMS: That is exactly the positlon.

THE CHAIRMAN: He doesn't want that. He wants a
chance to be heard.

MR, WILLIAMS: e don't want that. We do 1t at our
peril. I want to say that throughout this program, with no
restrietive language or control on our action, we have not
been flooded with these guits. Leaving 1t out entirely would
not change the existing law.

THRE CHAIRMAYN: The fact is that if we say you must
name the owner of the property of record, and you go on with
your suit and make bong fide efforts to do that and you fall
to name hin, your theory is that you don't get title.

MR, %ILLI&ES: Ko,

THE CHATRMAN: Or do you think that you would get
t1itle and be 15 the position you alwsye are if you don't name

the right man? It wouldn't défeat your title, would it, if

P
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you failed to name the owner of record? ,

MR, WILLIANS: Tt would not defeat our title, but we
8till would be obligsted to pay that man compensatlon for the
proparty taken from him. It is our business ag lawyers. If
we can't conduct & condemnatlon yreceading“so that we can get
a clear title, we certainly can't Jjustify our exlstence, Of
course, the éttérney Gteneral has to approve that title and -
cg?tify that 811 parties have been made defendants, so that
thé court has Jurisdictlon over them., That is why we are 8o
careful in our instructions in these things. Thers are cer-
tain cases where we must be glven some leeway. Ve must not be
required to make the same search for wild $10-an-acre land
that we would make if we were taking a slte for an lmportant
public building in the heart of a metropolitan area.

The point that I want to make 1s that when we use
certificates of title by title companies, I don't know what
kind of search they make. I don't know whether they are giving
us everybody appearing of record, but under this rule--

THE CHAIRMAN [Interposingl: Do you mean to say that
under this rule you are forbidden to take a certiflcate of
title? |

MR, ¥WILLIAMS: Ho.

THE GHAEREA%:' That you have to have an abstract and
fofm your own opinion about 1t? v

MR, WILLIAMS: No, I don't mean that. I mean that
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in ordser to proceed with thls actlon or %o file a good complaint,

somebody must show the court thst all persons appesring of

rocord are named as defendgnts. Youn have all seen certificates

of title, I anm sure. They are insurance pollcles. Those
title companieg don't certify that they hé%ﬁ made a eamg)}.ete~
search of that record. They can't render legsal opinions. In
gsome places 1t is contrary to state sta%ﬁbe, and in other
§1§ces it 1s contrary to all the miles of the bar assoelation
talfender oplnions. They can't give us Qpinions on quectlons
of law.

THZ CHAIRMAN: Won't the court receive the certifi-
cate of title as for present interest and as probf that you
have the owner of record? |

MR, WILLIAMS: Some do. Some courts, in distribut-

ing the money, require the attorney msking the search to

appear and testify as to what he actually did in preparing the

certificate of title. I think they do; I think they should.
THE CHAIRMAN: It is & very simple thing to put in
the rule that any certificate of title by an authorized title

or title insurance company may be accepted by the court as

primg facle svidence of ownership.

| HR, WILLIAMS: Of course, 1f this Committee fesls
that such a yreﬁision is a propsr sﬁb;aet4for a rule,; that lis
not my consern. Personally, I aen't.feel that 1t ig. After

all, a rule guch g thig should not he éontrslling upon the
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court as to what he thinks is proper evidence 1in order to sué—
port him in paying out money, for example. You might have
title companlies that would not be acceptable to the court.

THE CHAIRMAN: Of course, there are scores of state
statutes that require that generally in c&nde@naﬁlsn cases the
owners of record shall be naméd, and there was an overwhelming
roar about the original &raft, in which they accused us of A
aba;ishing any necesgsity of looking at the records. BSo, I have
a fear that we may have tremendousg opposition to a rule that
doesn't provide in a reasonable way that the owners of
record shall be named. Just how you would prove the owners
of record when youtake certificate of title or abstraet, or
whatnot, 18 a very simple thing, I should think, Hewever,;ln
don't mean to argue with you. I was Jjust drawing out the
difficultiss of getting a rule. |

Many of the bar assoclations, the Americsan Bar aﬁ@\
all the rest of them, roasted the 6rigina1«draft,because{ﬁée;
didn't say anything about owners of record. Every title
company in the country was roaring asbout it. I don't think
they were falr, but they interpreted the rule thatrway. It
Was an aﬁbiguous rule. The Committee reglly didn't intend to
do that, but they have made such a @tew &bcutrit and they are

so0 commltted on it, that 1t seems to me that there would be
great difficulty in getting a rule passed that would still |

leave that situation.
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Howsver, go on with your other ideas.

MR, DODGEE: I would 1like to ask a question, Hr.
Chairman. How is the situation sgllevialted from your point of
view by the ordinary state statute whiech you have to follow?

MR, WILLIAMS: We feel that under the Act of August
1, 1888, whleh requires 30nfar§1ty to the practiée, pleadings,
modes of procedure-- A

MR. DODGE [Interposingl: In what way is the mode of
yrééedure more easy on you? |

HH, %ILLI&%S? Beé&use'we feel that the selection of
parties, the naming of defendants, is s matter that the plead-
er determines as a matter of law in his discretion, that that
is not a matter of practice or p?éeeéure; put that that is a
substantive matter. We feel that, as lawyer, we conduct these
proceedings and name the parties who are entitled to compensa-
tion. As a matter of fact, we 1ean'over‘backward. We probably
name a great many parﬁies who have no 1ﬁteréet in the property
at all. All during this var and otherwlse up to the presenﬁ
time, we have had no real sffirmative requirement that you
should nsme owners of record, but nobody has complained about
our fallure to do it. We have to get a good titlé in the
United 8States, and cerﬁainly we cannot be paying for property
twice, _

MR. DODGE: The statutory language ordinarily in

substance requires the making of owners of record parties,
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doesn't 1t?

MR, WILLIAMS: I bellieve that most state statutes do
heve some such language as that. There are some, I belleve,
that are silent on the subjeet.‘ I don't beliéve that Arkansas,
for example, has any provislion at ‘all, and‘I believe there are
gsome other states.

MR, DODGE: It was not at all clear to me in what’

1ﬁe§peat,this language goes beyond the language of the ordinary

stafute.

MR. WILLIAMS: The prineipal objection 1s that we
feel that 1t is a matter of substance, that 1t takes away all
discretion from the pleader. It doesn't permit us to name
the o%ﬁer and the mortgagee, for example, when we want to take
just a temporary easement across the corner of his farm. It
requires us to make a complete search to the source of title
and ascertain all the owners of~f%cor&, and "owners of record®

1g an ambiguous, uncertain term., Where you find a defect in

.the chaln of title, where there might be a questlon raised as

to the validity of a deed or as to the transfer through some
adminlistration prbeeedlngs; you might say that gll parties
affected by that invalidity are owners of record. It 1ls that
term that bothers ﬁs. We do not feel that, under all the
circumstances, we should be forced to make that kind of search
and to implead all those parties as defendants.

MR, DOD@%E: I am interested to know what the state
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atatutory lanpguage is that relieves you from that obligation.
| MR, ¥ILLIAMS: I don't know thatlthere ig any state
statutory language that relieves us from 1t. We do 1t at our
peril, 7
THY CHAIRMAN: Vhere there is such a statute as this

in a state, what do you do when you are governed by the

statute? What do you do when there ie & state statute, as

%h@re i1s in many states, which says that you name the owners
of record or other parties, even if they are not ownérs of
record, known to you to héve an interest? What do you do 1In a
cage like that?

MR, WITLIAMS: As I indicated, we consider that to
be a matter of sﬂbstance;

THE CHAIRMAN: I know, but what do you do in the
case? Do you comply with the statute or don't you?

WR., WILLIAMS: It may be that we follow 1t actually,
but if we follow it, we don't do 1t because of the statute. We
do 1t because 1t 1s the proper thing to do.

THE CHAIRMAN: Do you get by if you don't?

MR, WILLIAMS: Of coursae we do.

THRE CHAIRMAN: Why won't you, then, under this
statute?

MR, WILLIAMS: Becguse you have a specific rule of
court here in the federal court where the proceeding 1s filed

with this affirmative requirement.
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THE CHATIRMAN: A state statute in the conformlty sys-

tem is an affirmative requirement, %too.

HR, WILLIAMS: We don't think so. We think that
under the Act of August 1, 1888, our conformity statute--

THE CHAIRMAYN [Interposing]: Y@ufﬁon't think the
conformity statute applles to the question that partiesvshall
be brought into the case.
| MR, WILLIAMS: Yes.

THE CHAIRMAN: That 1s your theory, is 1t?

MR, WILLIAMS: We think that under thst Act we comply
with the procedural provisions of the state statutes; that 1=,
the method of gervice and--

THE CHAIRMAN [fnterpesing]: I am afraid our federal
rules,a?e all void. The Supreme Court of the United Btates
hasn't any poﬁer to make rules of procedure on substantive
rights, and yet about a third of these rules are devoted to

substantlive matters. We regulaﬁa)that. ‘

MR, WILLIAMS: Mr. Chembers Just reminded me that
there is nothing in these rules, so far as we can see, that
makes any requirement for the naming of parties in any kind of

action that finds 1ts way into federal court. I don't know of

any.

THT CHAIRMAN: These are all in personam actions, and

not in rem. There 18 that difference, I will admit.
MR, WILLIAMS: If this i1s an in rem action, certalnly
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there 18 no place in here for requiring peresonal service on

these. If it is not =a personal actlion, there ig 2ll the more
reason that 1t should not be in here.

THE CHAIRMAN: Isn't a rule that prescribes gho shall
be served a procedural matter? Our rulas}ce?talnly do that.

MR, WILLIAMS: That le procedural, but of course that
comeg into play only on the questlon of serving the partles’
who are named as defendants in the compiaint, and that question
is ieft to the pleader. |

MR, LEMANN: Have you an alternative language to sug-
gest, Mr. Williams, as a substlitute?:

MR, WILLIAMS: No. I Just suggest that we_l@ave the

complaint under the present Rule &(a).

3

HE CHAIRMAN: 4And say nothing about who' shall be
named and who shall be sorved?

MR, WILLIAMS: Yes, sir. You serve the partles that
are named ae defendants, of course. You serve them in accord-
ance with these rules.

THE CHAIRMAN: I interrupted you and called yon back
to that. Maybe you h&é better go on with your discussion.

JUDGE CLARK: Wr. Willlams, could I ask a questlon

now? On the matter of trial and the methods, énd 80 on,
those matters of notice, and so forth, I suppose have got to
be regularized in some way. What do you do ﬁhen you are fol-

lowlng a state procedure? Suppote the state procedure says
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that the commissioners are to gilve notice. Don't you have the

. commigseloner give notlce?

MR. WILLIAMS: Oh, yes.

JUDGE CLARK: I mesn, suppoge in the section on trial
Wwe were to tazke out the word “mathod“,kweiéould have to have,
elther by implication or by express statement, something to
cover 1t.

MR, WILLIAMS: Yes.

THE CHAIRMAN: Something to take the place of the
state rulec

MR, WILLIAMS: Yes. '

JUDGE CLARK: Either‘to take the place of the state
rule or to adopt the state rule. v

MR, WILLIAMS: Then, of course, if you adopt the
state rule for service, that means we would have to sbandon the
other pra%islans in this rule regarding service of process and
publication, service by regilstered mall,

JUDGE CLARK: It wasn't the intent here to go Saak
on the questions of service, and so on, This was more to make
sure that we covered not merely a Jjury trial when that wag the
atate practice, but glso where it was a three-man commlseion,
and so forth.

THE CHAIRMAN: In other words, the word '"method" as
used in this rulexﬁaa on the assumption that a tribunal pro-

vided by state law was the thing that fixed the compensation,
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and 1t might not be & Jury. ‘It'might be some other kind of
tribunal. In the operation of fixing 1t, they would have to
take certain steps. That word "method" was stuck in here, I
undersetand, to make 1t clear that if there were a commigeion
under state law that went into the detalls of thelr sward
proceedinge, they should follow the method prescribe@ by state
law in such details as you refer to. There 1s a question, of
course.

\ ¥R, WILLIAMS: There has to be gome provislion made
if you are going to follow that system of having trial by
commissioners in the first instance and then an sppeal or a
trial de nove by & court and jury. There has to be some way of
getting 1t from the one to the other. |

THi CHAIRMAN: If you had the thing that you want,
a provision that the feder:zl statute would control about the
tribungls and that 1ln the absence of a statute, there be a
jury trial, that 1s already taken care of by federal rules.
The detalls of the Jury are taken care of, and we wouldn't
have to use "method" or anything else.

MR, WILLIAMS: Yes, glr. Of course, the proposal
says that trisl shall be by court unless the Jury ls demanded
by the p&rty.- e tried to adopt, in effeet;'ag much as
possible exactly the provisions you now have on jury trial.
It has been our whole objective throughout the consideration

of these rules to adapt your present rules to our proceedings.



1370 Ontario Street
Cleveland

The MASTER REPORTING COMPANY inc 51 Madison Ave.
Law Stenography @ Convenfions ® General Reporting Mew York

540 No, Michigan Ave,
Chicago

National Press Bidg.
Washington

ghy

Ye see very 1ittle>difference, actually. We think they should ‘
be under the new rules. That is what we have been striving for
for yesrs. There are certain thingss, thought, on service, the
quection of service of copy of the complaint, for example, and |
one or two other things, 1n which we thinkjthere ghould be a
variance. The jury trial is just exactly what we are trylng to
do, to get the uniformity that you now Eave under the federal
procedure.

“ Those are the principal things that I wanted to dis-
cuse. There is one other provision as to answer which I think
iyou should consider. The provision.on answer, as redrafted,
provides that "All objections and defenses not so agserted are
walved, but the right to present evidence of value and to
share in thé distribution of the award shall not be walved by
any falilure to answe?;” Of course, we agres entirely., It was
our original proposal that the right to share in the distribu-
tion of the award should never be walved by anybody, whether
he appears or not. Assuming that nobody appears at ﬁhe pro-
ceeding, we have to agcertain and pay the court Just compensa-
ﬁion‘for the taking of that property, and 1t shsll be held by
the court for the people entitled to 1t,

However, the language about the right to present
evidence of value and that the right to share in the award
shall not be walved ralises therqnagtien in my mind whether

or not we could ever really ssy we were through with a certaln
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procecding. Yhere you nemes all the partles In a ehain'ef
ﬁiﬁle that may crpear of record, most of them may not answer,
s thers may be only two or three answers filed, perhaps only
one:; but anybody named as a defendant who £51ls to answer can

come in at any time in the future and be heard on the question

ey

of wvalue of the proparty. There lg no limiﬁaﬁien here.

We don't value each individual intersst. Ye value
ﬁhg property vwe have taken. How goon are ve ever goling to be
thréugh with %'pr@caaaing hare?

THE CHAIRMAN: Do you interpret this rule to mean
tat after the ease ls cloged, » man ean come Iln and offer
proof? Certainly that waen't our intentlion, I think what we
meant was that when the court took up the matter of proof =o
to value and Tixed the time for a hearing of that evidence, a
fellow could come in on that point at that time and place
along with the other people who had been named and put in evi-
dence. It certainly wae not intended to mean that he couvld do
1t at any later date. If the rule reads that way, it would be
paasy to corvect,
| B, WILLIAMS:  That ig the way we read 17, of course,
Yo hawve no oblection to 1%t at all the way you Intend it. That
is perfectly satlisfactory.

THE CHAIFMAN:  That is certainly what I would assume
we intended. I don't know.

MR, YTIILIAMS: e want to try it once, but we don't
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want the thing reopened from time to time over & period of years,
. THE CHAIRMAYN: It ought to be plain in the rules, if

it isn't, that the right of a non-ansvering defendant to put in

evidence is limited %o the time when the ease 1is being tried

by the caurt, when the others are putting in their proof., If

he doesn't, he 1s out, |

HE, WILLIAHES: Yes, I think that ie¢ all, Mr., Chair-

THE CHAIRMAN: We haven't had a written report fron
you about this later draft, have ws?
HMA, WILLIAMS: HNo, ’
THE CHAIMMAN: VYould it be too much to &sk.y@u or
your st&ff to ﬁaks'up this last dreft and come back as soon
as you possibly can with a written statemént, section by sec-
tlon, making your polnts about them, go that our further work
on the rule could be asslgted that way?
| MR. WILLIAMS: Yes, I would be glad to.
THE CHAIRMAN: It would be helpful to us. _
MR. WILLIAMS: Incidentally, I don't know that I . i .
indicated flret what the subocommlttee had done, but in December
Hajor Tolman gave us the dlstinet impression that the sub- ‘
committee had égreed to limit conformity to those actions in

which the exerelse of the right oflgminent domain of a state

‘waps involved and to strike out of the redraft the provision

for conformity to state procedural statutes in all cases,
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I don't know whether or net your subcommlttee has gone that far,
but if 1%t has and if the Commlittee 1s golng to adopt that view,
of éoupge that takes care of our prinecipal objection,

JUDGE CLARK: I am afraid that went a 1little beyond
whet we had in mind. The Major corresponded with me afterward,
and I sald thet I thought we couldn't be considered as having
gsettled that pelnt,

2 THE CHAIBMAN: You are referring to the clause about
céﬁ&emnations other than by the United S8tates that get 1n by
diversity. Is that 1t? |

JUDGE CLARK: No.. The MajJor has been very‘active in
believing, with Mr. Williams,that the provision of Rule &(a)
on the complaint, which ie the ordinary provision on the com-
plaint,-shoulé govern here and that there should not be speclal
provisions. Of course, I.am willlng t§ say that 1t 1is a very
logical thing. I think you are right that we have not
attempted in the rule to define what indispensable parties are.
There 18 no doubt about that. However, I wrote the Major that
I thought he was going a 1ittle beyond what we could do, and
what I have in mind is of course what the Chalrmen has said.
I take it that thie provision as to notice was perhaps the
thing about which the greatest objection centered.

THE CHAIRMAN: You mean naming defendante of record
and serving then,

JUDGE CLARK: Yes. In view of that, the Hajor has
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assumed, I think, a 1ittle more than I was ready to go and I

© think probably than Judge Donworth was ready to go, that we

could in any worth-while way attempt to suggest & rule whiceh
perheps initislly we might have adopted. I ralse that here
again as a practical matter. I should think that if we were
starting anew, there would be certalnly a great deal to be sald

for what you have in mind, but as it stands, there has been.the

“mast extensive objection, and positlons have been taken by

peoéle all over the country. Are we able to disregard that?

On the other hand, vhat we have here 1s of course
buttressed by the fact that it represents, I think falrly
generally, stete statutes. Of course, that ls falrly easy %o
su§§0?ﬁ.' Suppose abjeé%ieﬂa now conme in. You referred to the
Minnesota statute, which does just this, If you are in fact
dolng substantially the same thing, may 1t not be desirable
rjagt as a matbter of getting ahead? to be able to say so in a
rule and therefore get the benefit of that much support for
the rule as we go to the country, so to speak? I think 1t 1s
more a problem of how we shall proceed from this point in view
of the hlstory of our previous atteéyt.

¥R, WILLIAMS: I suggest that the way to ellminste
this controverslal issue and the complaint about 1t is to be
sllent on 1t entirely.

THE CHAIRMAN: We were g}lenﬁ before, and you heard

- what happened. The atomlc bomb wasn't 1in 1%t.
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MR, WILLIAMS: It wae a mlsconstruetion of the words
thet were usged there and the Tear that somebody was going to
take advantage of those words.

THE CHAIRMAN: It was the eonsgbtruction that they
placed on the rule that you dldn't have tgsgay any attention to
the recorded interests or mske any offort to find out who had
recorded interests. That was whers the fire centered.

L JUDGY DONWORTH: Mpr, Willliams, have you before you
thgxlategt draft of our proposed rule?

MR, WILLIAMS: Yes, slr, I received it yesterd&y
through Hr., Washington from Judge Clark.

JUDGE DONWORTH: On page 17, i1f your draft is the

~ same as mine, in the middle of the page 1t says "TRIAL.®

MR, WILLIAMS: Yes, sir,

JUDGE, DONWORTH: Down at the bottom, bezinning with
1line 230, is new language which hasn't been before the Commit-
tee before. It is now proposed to be a part of the rule. I
will read 1%, It is not very long.

"The tribunal or tribunals before which and the
mathada by which the lseues and compensabtion ére determined
and awarded shall be as flxed by Aect of Congrese, where an
Adt of Congress prescribes th&m;'ané in the absence of such a
ghatute shall sanforé, ag near as may be, to that presecribed
by thé law of the stalte where the property sought to be con-

demned 1s situated.®
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Isn't that exactly what you are doing at the present
time? |

MR, WILLIAMS: Yes, sir.

JUDGE DONWORTH: 8o, thls would not subject you to
any inconvenience that you are not aubjeeﬁsto at the present
time so far ss this partioculsr point is coneerned.

MR, WILLIAMS: Except for the point we previously
'é;gcussede If we serve in accordance wlth the provisions of
thig rule, we will bé faced agaln with the question of addi-
tional service and methéaa by which you proceed from the com-
missioners to the Jjury, for example, on new trials, all in
aceordance with the state staxuteé in order to follow out that
procedure. In ethef words, I don't %&nt.a duplication of ser-
vice gnd publlication once we h&ve done 1t under this rule.

JUDGE DONWORTH: I ééﬂ’t think this contemplates
any such difficulty as that. |

MR, WILLIAMS: Yes, I understand you didn't contem-
‘plate it, but at the same time I -am Just afrsid there wlll be
some confusion following from the use of that. |

éﬁE CHAIRMAN: That may be so. When we were talking |
about the methods of the tribungl, we weren't referring to
the servliee that had to be made when the sult was instituted,
but to the notice of the hearing by the tribunal and detalls
of that kind.

MR, YWILLIAMS: Ineldentally, Mr. Chalrman, may I say
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that the reason we haven't commented up to date on this draft

" of the rule 1s that we were told by Major Tolman that the sub-

committee were working on a re-draft of this rule which, when
completed, would be submitted to us for comment.

THE CHATIRMAN: There ig a ra«ﬁ?aft of this very pro-
vision that we have before us,

MR, WILLIAMB: Isg this the re-draft that Hajor Tolman
haﬁxin mind? | |

. THE CHAIRMAN: I don't know thatlﬁajo? Tolman saw 1t.
He 1s 111, Didn't you send that over to the Department yerter-
day? ‘ "

JUDGE CLARK: That 1s this one here, That ie the
one you have been reading, Mr. Hill;ams. I think it ought to
be séid that Mr. Williams is quite correct ;hat the Hajor has -
sald right along that he was golng to submlt a revision to the
Department. There isn't any doubt and 1t ought to be quite
clear that the MajJor has been very strenuous (I think perhsps
I am understating 1t) against the two provisions stated in
this draft. That 1s, he has been, as I take 1%, substantially
in accord with Mr. Willlams' view., I don't know of any
éifferenéa in it.

THE CHAIRMAN: You mean he has taken the position
that instead of conformity to stéte statute where there is no
federal statute, he wants the tribunal to be a Jury?

| JUDGE CLARK: That is 1t. That is one.
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THE GHAIRMAN: There is no question about that.

JUnG: CLARK:  The other is»that he wants the pfovisicﬁ
on the complaint to be simply the complaint under Rule 8(a).
He has corresponded with me at great length about 1t and has

wanted to submit, on behalf of the subcommittee, a draft which

“would embody those two fentures. I sald right along that I

thought that would be going really shead of our constlituency,
ée\to speak, But from Mr. Willlams' standpoint, he 1is qﬁiter
justified in what he says now, that he wasn't called upon to

comment on 1%, that we never daid resolve that point. That is

quite true, It hasn't been resolved to this day as far as the
subeommittee is concerned. In fact, the Major has written
geparately to me that he thought much of the value of the rule
would be destroyed. If the Msjor were here, there is no doubt
that he would argue vary strenuoﬁsly on bctﬁ_thésa points.

MR, WILLIAMS: Of course, those were the two polnis
really in controversy so far as we are concerned. If those
are eliminated, we have a rule and, I think, a good aﬁe. (I
think 1t would be a c¢redit to the Committee, and I think 1t
would be generally accepted by the'bar. T think it would glve
us a nice uniform procedure. It would be a simplified pro-
cedure, just about what we want,

- JUDGE CLARK: I am frank to say as a member of the

subcommittee, if we were starting anew with this, I would

. certainly agree, but what are we golng to do in the situation
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we are now in?

THE CHAIBMAN: That may apply to the duestion of
looking at the records to see who has an interest in the
property, but I don't think the bar generally has taken any
particular position about whether, 1f there is no federal
statute, there should be a Jury trial or there should be a
trigl by the tribunal which the state law provides. I think
vthgrbar gsﬂeraliy has not been stirred up about that at all.
Exeéﬁ% for the attitude the Congress may have taken asbout 1t

or somsﬁhing of that kind, it hes not yet developed ahy oPPo -~

sition. ‘
MR, WILLIAMS: I don't think you will have trouble

with Congress on the Jury trial»proviaien. As you point ouﬁ,.
the bench and the bar have made no objection to that, really.
The resl contention has been on the other thiné.

THE CHAIRMAN: There were detaglls, of course, but
the row malnly turned on the question, the way the thing stood,
firet that there wasn't any requirement that anybody who had
a recorded interest be served or glven any notlece at all;
there was another provision sbout service by publication.
There wWas no requirement that any effort be made to locate a
man, to find his residence or serve him, or anything. Not
even an affidevit was required of the plaintiff's lawyer that
he was unable to locate & man. He could publish at will,

without any showing at all that the particular defendant could
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not bes reached pereonally. He might even be a resident of the
state where the land Eés located and the sult was brought.

That created g row., They thought that most atate
gtatutes that deal with publication require that before a sum-
mons can be published so as to be binéingxbn a defendant, there

must be a prima fggxe'showing that the sddress 1s unknown or

éanneﬁ be ascertained by reasonadble éiiigeﬁse. Some ‘state
statutes go further than that and raqui#e'nat only an affidavit,
but“an order from the court which is in the nature of a finding
of fact that effort has been made and hé'caﬁ't“be located.

I have always thought that in the protsction of the
validity of your cendemnatioﬁ decree, 1t would be wise in a
rule like this to say you ¢ould nﬁt‘publish a summons unless
you had made a showing and got a finding like that, an order
for publication or something that was a determination of the
fact that you didn't know the fellow, because 1f there 1ls no
sction by the court at all on that and if plaintiff's lauwyer

in a condemnation cace can publish at will without any showing

.that he doesn't know the man's residence, that fellow can come

in years afterward and sseall thea#alidity of the decree;
whereas, 1f he made a showlng and got an order, its determing-
tion would be the basls and the man eovld not come in after-
ward. I think the deé¢rees would be fortified if you had some
requirement. I think this new draft probzbly puts in some-
thinéxqf that kind. There has to be some kind of showing made
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that you can't find him or doh't‘know his residence. There was
a howl about that goling on with the plaintifftle lawyer decliding
that for himeelf without any presentation of facts.

Is there anything else?

MR, WILLIAMB: No, except that iJWGEld 1like Just to

emphasize the point that you made there. Were there not such

a showing, any defendant could come 1n years later and open up

the proceedings and be heard.
| THE CHAIRMAN: Yes.

MR, WILLIAMS: That is exactly what I mean by saying
that we take on this risk at our peril. We don't want that to
happen. That is why you can be perfectly assuredAthat we are
golng to name all the parties that have a compensable interest
in this property.
| THE CHAIRMAN: The parties don't feel that they are

satisfled with being ignored and havihg to hire a lawyer some-

time afterwards, after the land has gone, Such a defendant
would not-be able to et lnto the eourt in his own Jurisdiction
and have hig property valued, and he would have to come down
to the Court of Claims and institute an independent sult on his
constitutional right. He 1is not content to be left in that
position. He wante a chance to come into the court in his own
jurisﬁietien_yhera the land is situated and get his compensa-
tion wilthout &av;ng to go to Washington for 1%. |

MR, WILLIAMS: That is exactly what we want him to
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do, too. ¥We don't want two or three lawsultes proceeding oul of
one condemnation proceeding. That 1s our whole eﬁj%etive down
here.

THE CHAIRMAN: We are very much obliged to you for
coming down and, if you will take the troﬁble, look over this
draft and glve us in written Torm any comments you want to make
or suggestions for changing of any provision, including the
things you have mentioned this mornlng.

" JUDGE CLARK: Mr. Willlams, when you do that, on
page 21, desling with compliance with state procedure, in the
note you will see a query is raised as to the extent of the
statute and whether 1t may not include two different things--
whether it may not be condemnatlon in the federal court by the
United Btates under state constitution or statute, which I take
it sometimes happens by pérmiesion, that the state constltution
gives permigslion to the Unlted States to act, and so on, or
whether 1t may not be condemnation in a federal court by
state agencles. We ralsed a question there gs to whether per-
haps that ought to be divided. I am not asking you to answer
it now. Perhaps you have noted that.

MR, WILLIAMS: Yes, sir.

JUDGE CLARK: Wi1ll you comment on that?

MR. WILLIAMS: Yes, sir,

THE CHAIRMAN: Thenk you.

MR, WILLIAMS: Thank you wery much, It 1is a pleasure
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to be here, éﬁd I want especiglly to compliment the Committee
on the fine work you are doing on these rules,

JUDGE DOBIK: Thank you.

[At this point the representatlives of the Depa?tment
of Justice left the room.] ‘

THE CHAIRMAHN: Are we going‘tc-take up now the ques-
tion of the status of this rule? I think we should, unlesas the
Committee has another idea, 7

7‘ JUDGHE DONWORTH: As to what we are golng to do aboutr
1t, you mean.

THE CHAIRMAN: I have the 1dea thet maybe we ought
to coneider at lesst this provision about whether we adopt
conformity to state tribunals or substitute a Jury trial right
through where there 1es no federai statute. We might also con-
sider secondly the question of ﬁh@#her the state practice in
toto is to apply to condemnations that reach the federal courts
on diversity ground. After what the Agsistant Attorney General
hag said, I would be inclined possibly to take this provislon
in gending out a revision to the bar: "The tribunal before
which and the method by which compensstion is determined shall
be as Tfixed by Aet of Congres, where an Act of Congress pre-
gseribes them, and in the absence of such a statute shall
conform, as nesr as may be, to that prescribed by the.law of
the state where the property sought to be condemned 1s

gituated.? Th:t would be sbtated as one alternative, and then
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put another one in that reads, "The tribunal by whlch compen-
satlon 1s determined shall be as fixed by Act of Congress,
where an Act of Concress covers the ground, and in the absence
of a federal statute, shall be by Jury trial if the parties
demand it, otherwlse by the court." Put the t@o'ﬁhinga out and
see what reactlon we get to 1%, |

MR, DODGE: Would you leave in the words, "and the
methods by which"? '

THE CHAIRMAN: 'That ig a_ﬁetail; I think that 131

open to gll kinds of misconstructlen,

DEAN MORGAN: Bo do I.

THE CHAIRMAN: I am talking sbout the general 1idea.
T must say that personally I have been against this ldea of
sticking in a Jury trial where there 1s no federal statute,
but he 1s so confident that we won't have any trouble with
(ongress with it, maybe I have been wrong about 1t and it Wsulé
be better to let the federal tribunal stand where flxed by
law and then provide generally for a flat Jury trlial. You
don't have to use the word "methods" then because the method

-is all fixed by our ruls.

The other thing that I think ls of importance is
thie question éf providing for confarmityAta state practice
in diversity cases. The reat of 1t is a question of minor
detail about the rule. There 1s gome point he has made that
the thing ought to be trimmed up a 1little bit. We want to be
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clear that 1f s man doeen't answer and wants to put in evidence,

* he certalnly has to do it when the hearing takes place as fixed

by the court, and not a year or two leter., That 1s obvlous.

He also made the point that 1if h@ didn't know who
all the defendants were and if he gouldm*t’start the proceeding
until he had searched the record, there would be great delay

gnd he couldn't get immediate possession.. o, we suggested 1in

‘our meeting that that be fixed up so that he could name those

he knew at the start and then bring the others in later, but
he pointed out that the string that is tled to that defeats
ite purpose, bscause untll you name them you‘ean‘t do anything
and you can't get an order of possession. The rule obviously
ought to be patched up there to say that the thlng you can't
do until you have sought him out:an& served hin 18 %o desidé
on his compenssblon, but you certainly ought to be able to
get a preliminaryrorﬁer for ilmmedlate possGSsion and oeccupa-~
tion and.all that whether you have searched the records or not.

There are some things like that that are needed, and
there may be other things. |

I won't be able to stay and go through the detalls
of this rule'myself, if you are goling to sit this aftgrneon
and go through 1% aecfion by section. I don't know wﬁat your
pleasure is. Maybe we can take & vote on the questlion, for

instance, of putting up an alternative subldivision (1), as I

auggest.
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MR, DODGE: Do you think there would be much objec-
tion, outside of these government agencles, to the preseribing
of the jury trial? There are only a few states where they
don't have jury trisl either in the firstv§r second instance,
and I have difficulty in believing that the bar at large would
objeet to the requirement of a jury trial.

THE CHAIRMAN: I don't think the bar has shown any
ébjgction. The thing that was the troublous thing was whal
Congress made such a row about. There may be a good deal in
what-he says, that the fellows in Congress got off on the wrong
foot and misugaerstood it. Personally, independently of what
other people think about it and the difficultles of getting 1t
through, I would favor a provision that said that the tribunals
aéd thelr powers shall be those fixed by federal statute, and
if there be no federal statute, then jury trial if you demand
a Jury trial; if you don't, you wil;‘get a trial by the court.
I ddn't gee any objection to that at all. ‘

I am perfectly sold on the -idea, after all my deal-
ings with the TVA, that we have Just no ground at all to
attack their system and to try to force a Jury trial on them.
I belleve they could beat us in Congress with the kind of show-
ing that they made before me on that. I don't see any harm
in leaving the tribunal as fixed by federal statute. They
are different statutes, and they are drawn to f1t the exigen-

cies and %the nature of the partidular operatlion that the
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department ls condueting. If 1t works well, why not leave 1%.

" Why are we 8o fussy about uniformity as to that? If we get

the procedure all uniform and simple, we have done a good Jjob.
MR, LEMANN: TVA and the Distriet of Columbla are the
only ones? »
' THE CHAIRMAN: The only ones I have in mind particu- -
larly. |
2 MR, LEKMANN: Would there be objectlon to specially
exeépting those two and leaving them %o handle it according to
theilr present system in svery regpect?
THE CHAIRMAN: It 18 Just a cholce of whether you
.say a federal statute should eontrol, without naming them, or
whether you name tﬁsm. | |
HR. LEMANH: ¥Txoeept for the fact that if you use the
formula of federal statute, as I understand 1%, you have to
put 1n words showing that you are going to permlt those statutes
to be effective only as to the tribunal and that the procedure
otherwise will be governed here. That nay cause a 1little
dlfficulty in making 1t plaln,
THE CHAIRMAN: But you would make the genersl pro-
cedure apply to the TVA, wouldn't you?
MR, LEMANN: That 1s the point I was‘raising.
THE CHATRMAN: Oh, yes.
MR, LEMANN: vwhy not let the TVA go as it 1is now.

The Department of Justlce doesn't care because the TVA handles
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that itself and the Distriet of Columbla handles that iteelfl,
as I understand 1t. If you Just except them by name, as I
believe was proposed at one time, then you don't have to find
a formula that would méke it plain that your methods were going
to be governed here.

PHE CHATRMAN: That is all right from one point of

view, except that if yéu except a ?articular agency by hname

4n there, it may cause some other agency to bob up and want

speclal exception or exemptlon. The po;nt is that the lawyers
for the owners of property around the country are then faced
with the requirement that the& khow two procedures, one in
case thelr client's proﬁ@fty has been con&emned by the TVA
and another 1f it 1s belng condemned by the War Department.
There are two different procedures in a federal court which
the lawyers will have to knov,

MR. LEMANN: You would have that anyhow.

THE CHAIRMAN: No, no. You would have a uniform
system, except whether it 1ls a jury or a court. That is the
whole difficulty sbout that.

MR, LEMANN: What i1s the TVA procedure épart from the
tribunal?

THH CHAIRMAN: I haven't studled that.

JUDGE DOBIH®: Commissioners,

MR. LEMANN: I mean apart from the tribunal. The

point we are discussing here is whether we will preserve the
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tribunal of TVA but make them proceed according to our new
procedure.

THE CHAIRMAN: It 1g not this rule, I can tell you
that. It is not that, I have not studied this enough to know
whether Congress goes into all the rules ér‘makes it a loeal
law 1n other respects or shatﬁat, but eertainly it would be
different from this. The TVA people tell me that they would
like this system. They think it is a simpler and better system
of yroceéura-than they have, except that they want to hang on
to their tribun&l. They have the powers. 8o, we would be
hurting their feelings 1f we didn't give them the benefit of
this new improved system. ’ | '

However, instead of makingla declsion now as to
whether we will take this thing or substitute general prévi»
aioneg for Jury trisl in case there is no federal statute, why
should we not put them both up and see whalt reactlon we get?
Of course, we might stir up opposition to our jury trial by
offering somebody an alternative. If I were to vote'now as
to what to do, I would vote for altering this provision in (1)
making the procedure that we have prescribed uniférm in all
government candemnaﬁian cases, Qith the single exception that
where there lg & federal statuﬁa preascribing a specigl tribunal
or a tribunal with certain powers, that tribunsl with those
powers shall do the act of fixing the value, and it 18 a Jury
trial, if one is demanded, or a trial by a Judge.
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The only other quertion in the case that bothers me
very much is this one of lesaving the state practice going as
to condemnations under state law. That is bowing to the old
stand that so many people took who fought this statute under
which we are acting. They Just prefer thé\state practice.

| JUDGE CLARK: On that, Mr. Mitchell, back in 1937
when we origiqally aid this, we had a 1ittle different formuls.
%e;sald then: /
| "Compliance with State Procedure. If the aectlon
involves the tsking of property for éublic use under the right
of eminent domaln of a state, recourse shall be had to the
procedural rules of that state to the extent necessary to pre-
serve to thé parties substantlve rights under the canstitutien
of that state and under the statutes thereof granting the
right of condemnation. In any suéh case the procedure provided
for in this rule shall be mbéifie& accordingly."

It is an attempt to do something between.

THE CHAIRMAN: That was on the theory thet 1f you
had a state statute that granted a right to condemn, the right
had hitched to it gll the procedural provislors, that you
could not condenn except in the manner provided by the gtate.
law because that was an incidentrto the grant of the power,
That never appealed to mé>very mueh.

JUDGE DONWORTH: That is largely true noé, You

cannot distingulgh between substantive right and procedure
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under the constitution of the state of Washington, I belleve.

There is another point that I think should be covered,
which I calleé_attention to 1in & letter sbout a month ago to
Judge Clark, to the Chairman, and to MaJor Tolman. I won't
take up much time with it. It 1s this: “

Several years ago--I should guess about five or six--
Gongress enacted a statute to the effect that any time after.
starting a proceeding, the United States may take possessign,
leaving the compensation to be determined in that proceeding,
and so forth. We don't undertake to take that right away, and,
of course, we shouldn't, We recognize in this rule as now
drawn that there is such a sbtatute.

That statute goes on to say that when a fund gets
into the court, the court shall make a distribution of 1t in
accordance with Justicé and equity. The language is not quilte
g0 broad as I have stated. The language of the act is some-
thing like this: As between lien claimants, and so forth, the
court shall make such disposition as justice and equity may
require. Judge Schwellenbach in two cases held that he wazld
dlspose of the fund in court according to equity and Justice,
and that agaln implied the requirement of this act. |

I think we should make a provision, general in

. terms, tha? wherever there is a fund in court arising from
condemnation, the court shall dlspose of that fund in accord-

ance with equity and Justice. Then that glves the court the
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power to inqulre into the division as between llenors, sub-
tenants, and all that. Often 1t is a complicated matter, and
Judge Schwellenbach, as I gaid, cut the Gordlan knot by saying
that he was golng to decide the whole questlon on equity and
Justice. It seems to me we might well inéorporate that.

THE CHAIRMAN: Is that a substantive matter or a
procedural matter?

EAN MORGAN: SBubstantlive. »

PHE CHAIRMAN: Are we merely prescribing the pro-
cedure for a divislon; or are we establishling a rule of division
which meansg substantive right?

JUDGE DONWORTH: It 1is not substantive right. The
substantive right, of course, depends on who owns and who has
the rights, and so forth. HMajor Talm%n wag muech disturbed
about the faect that money may nov get into court, and it would
be hard to get out. Yet, he made no provision that would
touch the point that I have dlscussed. If we had time, I would
llke to formulate a clause that aﬁy fund that gets into ocourt
will be dlstributed under the dlreetionlof the court in
acéar&ance with equity and Justice.

MR, LFMANH: Or to the part;es entlitled thereto.

JUDGE DONWORTH: That is impllied, of course.

THR CHAIRMAN: I will have to leave. I don't know
how many of you will remain to deal with this thing.

JUDGE DOBIE: Is it your idea that we continue thils
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meeting after you go, or are we goihg to finlsh right now?

THY CHAIRMAN: I don't see any reason that you should
not eontinue the r%ét of the day and do whatever you like
about it énd accomplish what you can with 714, but I éan’t
gstay, and I suggest that I record my viewé in this way for my
vote in case these things come up:

I am in favor of a subdivision (1) which provides’

that tribunals wilth thelr powers, tribunals which fix compen-

sation, are as flxed by statute. If there be no federal
statute, then a jury system on demand.

I am aleo willing to have two alternatives put out,

. but my feeling is that we had better not borrow trouble by

putting out an alternatlive that we don't want to adopt., 8o,
with that view of it, I would 1like to see the draft go out
without an alternative bul with a2 provision such as I stated.
However, I will cheerfully acquiegsce in a majority view that
we send out an alternative.

JUDGE CLARK: How about the complaint? What is our
position on that?‘

THE CHAIBMAN: I am not clear that I know what you
are talking about. I understand that the complaint rule we
have h@fe provides for certain things in thé complaint that
are a 1ittle different from an ordinary complaint in a eivil
action. I hsve supposed that, because of the nature of the

sﬁit, an in ren procaediﬁg, it was all proper. My feeling 1is
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that the complaint ought to conform as near as may be to the
general form required by our rules, but on account of the
nature of the proceeding it 1ls appropriate to provide spscial
things that it shall say and contaln.

JUDGE CLARK: Hay I amplify'thaf, because I think
that 18 really one of the big points., I take 1t that the
issues arevtheaa: Pirst, shall the complaint simply say that
1t shall be the ordinary complaint, which is the complaint
undér Hule &(a), or shall the complaint mske additional proQ
visions? The a&ditianal provisians that are lmportsnt are of
two kinds. One is the reference to the property. The lan-
guage we reviewed here 1s taken from certaln state statutes.
Shall there be that kind of desecription of the property that
we have here? The other is a reference to the persons, that
matter of the owners of record, and so on. Those are the two
things that the Major has oblected to znd that the Department
has obJected to. On that, how shall 1t be treateﬁ?: Shall we
put out alternatives on that, or shall we take one position or
the other?

THE CHAIRMAN: I haven't any views that I want to
record without having thought about it more. The other 1idea
I have, 1f the Committee reaches a concluslon sbout this
thing, about the qnéstion of the tribunsl and also the ques-
tion of the exemption of a diversity case from the application

of the rule at all, is that we let the matter go back to the
| N :
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gubcomnittes with the uﬁderstéﬁding that the Departmenﬁ is
golng to gend in its suggestions. Then, after they are re-
celved, the draft will be gone over and will be distributed by
mail to the members. Unless the members come in with sugges-
tions by maill, the draft then will be priﬁted, and we éill get
authority from the Court to pass 1t out to the bar again,

MR, DONGE: On that other point ralsed by you, I

’ move that 1t go out without any alternative as to the Jjury

trial provision.
| DEAN MORGAN: So do I. I second the motion,
JUDGE CLARK: Will you state that agaln, without the
alternative taking away. the juﬁy trial?
, THE CHATRMAN: Without the alternative, but with
the provision that if there is no federal statute, it shall be
the Jury system, | ’
JUDGE CLARK: Yes, I see,
THE GHATRMAN: Do you want to vote on that? |
JUDGE DONWORTH: Just a moment. That maaﬁs, instead
of leaving the tribunal to be determined by the loeal pro-
cedurs, that it shall be a\ﬁpry trial in every case unless
a federal statute pregeribes to the contrary.
MR, DODGE: Correct.
PROFESSOR SUNDERLAND: That is in all cases?
THY, CHAIRMAN: We are talking generally.
PROFESHAOR SUNDERLAND: Not where we condemn under
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gtate statute.

THE CHAIBMAN: That 1s a separate provislon.

PROFESSOR SUNDERLAND: You are excluding that.

THE CHAIHHAEg Yes,

MR, LEMANN: If no jury is asked for, it is trisl by
the ocourt. |

[The motion was put to a vote and carried.]

) JUDGE CLARK: Do you think there is a question on the
eomﬁlaint, Mr. Dodge? What do you think about that? I don't
care, eXcept that I would like to Xknow how the Gemmiﬁtee feels
about 1t. I should haﬁa been willing to have gone aiong on
%(a) and limited the complaint the way the Major wants 1t, but
I felt that we were in danger of gettling away beyond the Com-
nittee. It is all right.

MR. DODGE: I was unable to extract from Mr, Williams
any statutory language which he liked. I think we ought to>
make 1t possible for him to proceed as they do now in con-
formity, and I ﬁqn’t know Just what the language 18 that
enables him to do thsat.

THE CHATRMAN: You are talking more sbout the naming
of defendants than the allegation of the complaint, aren't you?

MR, DODGE: Yes; that i1s one of his biggest com-
conplainte. |

THE CHATRMAN: They are two different things, really.

MR, LEMANN: There isn't much trouble with the
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allepation of the complaint, is there? My impression was that
the naming of the parties created the gfeatest difficulty.

THYE CHAIRMAN: That is 1t, and vhether you had to
look at the records and the named people of record.

¥R, LEMANH: He ought to be Qaquireé to cone forward
with language which he would offer as a substitute. I imagine
he 1s relying upon some state statute.

JUDGE CLARK: Monte, what he sald definitely on that
was that he Jjust doesn't want to mention 1t,

MR, LEMANN: 1 don't see how we are golng to do that
in view of our previous éxperienea. It would redqulre somé
mention. Let's take & wvote on that.

. JUDGE DONWORTH: Mr. Willlams' statement that "We
must do so-and-so at our peril, or we won't get good title
gets novwhere. . ' )

THE CHAIRMAN: He says he\does it anyway, so why )
order him to do it? That is all I could see In i%. ,

MR, LiMANN: Why doesn't he séy he would do it at
his peril in our>language, if he wants to? Is he igneriﬁg
some language now in a state statute? '

THE CHAIRMAN: I would like to record my view as
favoring a provision similar to that which we have now, which
conforms generally to state statutes which call at some
atage of the case for looking at the records and not tuﬁning

your back to peoPle who have deeds on record and not telling

1
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them you are taking their property, or asnything of %hs‘kind.

I don't think you can get by with anything short of that. I
do thlnk his point 1g good that you are not stayed in any pro-
ceeding for qniok.paégession dr‘anything gf that kind by not
having yet done that.: |

MR. LEMANN: I move that we adopt the Chairman's
last statement as the sense of the Committee.v

| JUDGE DONWORTH: Thet is different. As I understand,
the;other motion was that we put in Jury trial as the positive.

HR, LEMANN: We have already voted‘that.

JUDGE DONWORTH: Ve voted yes, &ild we?

MR. LEMANN: Yes, we voted yes. Now we are voting
on the question of the naming of the parties when taking
possession'of the property.

JUDGE DONWORTH: As I understand 1t, the Chalrman
favors the thing substantlially as in the present draft.r

THE CHAIRMAN: Yes. I think we have to say some-
thing about 1t. The state statutes do, and if we leave 1t
out, it ralses the inference that we don't have to do anything,
aﬁ& we will be bustea again by an outery froﬁ the bar assoclae~
tionsg and»fhe title companies,

| MR, LEMANN: Also with the provision that permits:
the taking of the property. The Chalrman favorsg that.

, MR, DODGE: I suggest that there may be some gtate
statutes which adopt language that'is not quite so rigorous.
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Wouldn't it be well to find out whether there are not some

" state statutes?

THE GHAIR&AE: We have documents, and they have thei,
that show extracts from every state in the Unlon, I think,

ME., DODGE: Why not plck ouf somé language that per-
hape doesgn't gound qulte so figorous and yet accomplishes in
substance the result? ' |

,‘ JUDGE CLARK: My staff thought that that was along
the‘iine of milder language.

JUDGE DONWORTH: Mr. Chairman, an important question,
of which I hsve not heard any soiu%ibn, is this. I understand
that as soon as the general amenéments to the rules are written
up and the Committee on Style have approved them, they are to
go to the Court as our final recommendation, and there 1is to
be no more bar discusggion on the subject.

THE CHATRMAN: That is right.

JUDGE DONWORTH: S8econdly, as to the eminent domain
rule, I understand that what I hévé Just sald does not epply.

THE CHAIRMAN: That is right. The‘eminent domaln
rule goes back to the proféssion after we get it whittled up,
and we do not adopt it‘gow. We send it out for further com-
ment by the bar, 7

JUDGE DONWORTH: That necessitates, sometime or
other (we don't know when), another meeting of this Committee

to determine the final wording of that eminent domain rule.
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THZ CHAIRMAN: Not necessarily. I am asking for an

appropriation that will cover it, if you want to meet, but I

“have an ides that when the re~draft of 714 is ready, 1t will

go out to us by mall, and we can get suggestions from the
members. If the thing can be ironed Qut 5y,mail, it can go to
the bar without another meeting. x

MR, HAMHMOND: You might have to have another meeting
after you get the éuggeStions from the bar. That 1s a possi-
bility. |

JUDGE DONWORTH: It seens to me that is really neces-
sary.'}we always have had a meeting--

THE CHAIRMAN [Interposingl: It won't go to the Court
after going to the bar unleés this Committee by mall orders me

to do 1t. I certalnly wouldn't do that. I will take your

- pleasure theﬁ as to whether you want to have a meeting or

whether you think you are satisfie& with it and can work it
out by mail.

'MR, LEMANN: Buppose we arrive nt an impasse with
the Department of Justice. We stand ?at on your last sugges-~
tion, and they say they don't want it. Shall we send it out
to the bar?.

THE CHAIRMAN: I don't think they will take that
poslition? ‘

JUDGE DOBIR: Are we through, Mr. Chalrman?

THE CHAIRMAN: I have to go. There 1s barsly time
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to get my train. It is up to the Committee to decide whether
they want to stay thisrafterngon and oonsider this furthsr.

JUDGE DOBIS: I cen stay Lf there is anybhing really
necessary.

THE CHAIRMAM: I am sorry to goﬁﬁhen you haven't even
reached your regular adjournment time.

JUDGE DONWORTH: T think we are all in a stateéof‘
mind where we cannot do our best work. My judgment 1s That
théfe would be no use to continue this mesting,

AN ﬁGR&A&; Is therse anything more you want to
bring up, Hr. Reporter?

JUDGH CLARK: I don't think so, unless you went to go
over the detalls of Rule TlA. I doubt that you do. I gather
that that 1s your feeling. If you want to, we can go ever
them, We have covered everything except T1A.

THE CHAIRMAN: The only other thing I think about in
714, an lmportant thing that the Committee heas not chewed over
and finslly decided, 1s that provision thst in dliversity
gases the practice would be according to state law. That 1s
quite a preb}sm. I don't know how you feel sbout 1t. It is
sém@thing the Committes veally has to conslder and vote on,
There 15 a gaoa.daal to be sald on 1t both ways.

JﬁDGE OLARK: Do you w&nt‘to dlacuss that a few
minutes? |

THE CHAIRMAN: I have the suggestlon tg make, too,
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that I think the condemnation rule probably ought not to be
applied to pending cases. The other rules will be applied to
nending caseé, unlesge the Court orders otherwise, but when you
get into court in condemnation cases, and get all goling and
set up under the present system, I shouldgdoubt thaﬁ the rules
ought to spply. I don't know. It may be that 1t is all right
to leave it with the Court to say they shall not, 1f he thinks-
they shouldn't. Maybe that is the solution of 1it.

\ (Mr. Mitchell left the meeting at this point, and,
following a brief recess, Judge Clark took the chalr and the
meeting resumed,] \

JUDGE CLARK: I teke it that we have adjourned. Is

" that so?

MR. LEMANN: I suppose so. There wouldn't be enbu@h
of us left te/t&ke any authoritative action, anyhow. Ve
wouldn't have anything to do but look over the wording of T1A.

JUDGR CLARK: Has anybody anything on the state
eonforéity procedure under T1A, Just that one provision, that
he wants to get off his chest? |

DEAN MORGAN: Judge Donworth has. He ls very much
in favor of keeplng 1t, and tﬁe Attorney General's representa-
tive sald he didn't see any objectlon to that. He was satls-
fled with 1%.

MR, LEMANN: The only objection is that 1t 1z &

'sﬁep backward toward conformity.
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JUDGE DONWORTH: No. There is a reason for 1t. I
don't like extravagant expressions, but you are going to ram
a new procedure down thelr throats where there is no demand for
it. Who is there in the state of Washingbton that wants to
substitute this thing in toto for a purely:state condemnation?
It seems to me 1t is.-an sbstract hope that 1s actuating our

Chairﬁan, rather than any practical reason: BSo far as men

%eing educated 1s ebncerned, a man who 1s golng to conduct a

eon&emnation guit is either a lawyer or a Judge. In the state
of Washington there is a state 15@. He has to study the state
sitﬁat;on from the ground up, and he cannot go there from New
York and say, "I know all about this procedure because 1% 1is
defined by general rule." It simply won't work. He has to
be educated from the ground up in the procéﬁure in our state,
bhecause 1t de?etails in with the sﬁbstantive requirement.

That is my view,

MR, LEMANN: I think you have a speclal argument to
return to conformity in thils case because it deals wiﬁh land.
Nothing can be more local than land. It 1s just complying to
titles to land, and I would rather think it was a Justiflable
exception, » ”

DEAN MORGAN: T should think so.

PROFESSOR SUNDERLAND: It would be very intricate
to work two systems of procedure together, partly state-ané

partly federal. We say that we confine ourselves to the
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tribunal, but the tribunal itself is tied up with procedure.

I don't think you can work them in together without a lot of

"~ friction and trouble.

MR, LEMANN: I think we ought to make a general
exception that this rule does not apply to proceedings for
condemnation under stété law.; 7_

PROFESSOR SUNDERLARD: I make that motion,

DEAN HMORGAN: I second 1%,

JUDGE CLARK: Is there any further discussion?

[The question was called for, and the motion was put
to a vote and carried. ]

MR, LEMANNM: I make the further motion that when you
come to drasw your language to except the TVA and the District
of Columbla, you exclude thls reference to metﬁods and be
very careful to provide retention only of tribunals. I don't
know that we need to vote on that, but I think that if you ‘
take that language "methods", you are opening up all that
trouble. |

JUDGE CLARK: I think we can have that in mind. We
will take out "methods". |

The Department objected to our device of defining
*taking', and so on, That was simply an abtempt at a short
way of expression, and we should think that you had to have
something in there, whether you put it by wéy of definition or

not.
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JUDGE DONWORTH: He has a real point there which he
d1dn't spprehend, I think, Really, I mean just what I say.
You kﬁ@% that beginning with the Illinois constitution of 1870
or thefeabouts,'they introduced the word "dsmaped", no property
shall be taken or damaged Qlthsut Juet compensation. We have
it in our constitution. ' The federal cases hold that the
United States Constitution does not imply that a mere damaging
which is consequential ié entitled to compensation. That 1ls a
réél point which he dldn't develop and I think he didn't
&ppreciate véry much, /

MR, LEMARE: Would our taking include the idea of
danage?

JUDGE DONWORTH: There is some ground that 1t might
be plain that we imply that damages entlitle one to oompensa—*
tion, ﬁut I think the answer to that 1s that our enabling act
says that we cannot change the substantive rights. The point
I have been mentloning is a substantive right, and we can't
change that one way or the other. 8o, I think there 1g no use
of wasting time on 1t.

MR, LEMANN: It would be misleading, though, if we
used language which’implied that we me&ntAto include damages,
and we would then have to point out to the lawyers éhs use
this, "Don't worry, it can't be enforced because it would be
a substantive change." I think that would be rather confusing

and unfortunate. It would be better to change the definition
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of "taking" so as to exclude any ldea that'ﬁe were trying or
congidering a change of the law,

JUDGE DONWORTH: That gete into a shadowy realm that
ig hard to handle. |

MR, LEMANN: . Look at the language which Mr. Hammond .
hasréalleﬁ my attention to,‘éhich we have in the last draft.
It says, "The word 'taking' shall include.every interference
mith the ognership;'pcsseasion, enjoyment, or value of private
pi&?@rtj.“ Are yoﬁ going to vote to leave tﬁat unchangeé?

JUDGE DONWORTH: I am voting to 13&#@ that unchanged,
because to undertake to elucldate the fine polnts would just
wear us out. We would have to dig into several hundred cases,
wouldn't we? | ,

PROFESSOR SUNDERLAND: _Probaﬁly.

MR. LEMANN: On the other hand, if we leave them in,
I think we are golng to create confusion and uncertainty. '

?%OI;‘.’:*.‘JSEEOR MOORE: VWould it help if you added right
after "value of private praperfy”, "now compensable under law"?
That shows that it 1s s type of takling which under the estab-
lished cases the Government has'ta~§éy/§0r.z We don't use the
word "taking" to embrace anything else.

MR, LEMANN: Have we any definition of "taking"
under the federal law whlch could be used instead?

PROFESSOR MOORE: No, I don't think we have, apart

from the declslons.
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MR, LEMANN: I am wondering if 1t wguldn?t be better
Just not to define "taking"; use 1t and not define it. Judge
Donworth gays that to try to define it in any different way
will get us into unending trouble. To def}ne 1t in this way
I think will be confusing and,mlsleaﬁing.t |

JUDGHE DONWORTH: I think there 1s gome merit in
Professor Moore's suggestlion, "compensable under the law,"

| nAN ﬁOﬁéAﬂ: There is something in that, too.

MR, LEMANN: If you used as broad language as this,
if I wers reading this, I would say that the guys who wrote
this thought that interference wlth enjoyment was compensable.

MR, 0§LEBAY§ The word “taking“ is used a good many
places in the draft, and if we don't define 1t, then we ralse
2ll these problems of what 1t means every time. Either spell
it out or leave 1t undefined. | ‘ |

MR, Lgﬁéﬁﬁt You are not helping aﬁy 1f you use
this language. Hven if you tack on to it "compensable by law",
you st111 have to strugele with it. You are just deluding
yourself with the ides that you are avolding trouble. »

JUDGE DONWORTH: I think we would get into & very
ﬁifficult’prbblem, Mr, Lemann, 1f we undertook to elﬁ&iéate
this situation. | |

MR. LEMANN: -what did we do in prior drafts? Did we
try to define 1t?

PROPESSOR MOORE: No.
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MR, OGLEBAY: Ho, but we had a lot of questions raised
by the bar as to what 1% meant., The Department of Justice
originally had some provielons in which they always took the
poglition that the Department could withdraw from the case af
any time before the award waeg made and Judgment was entered,
even though they had gone in and torn down the builﬁiﬁg and

messed up the property. ¥We tried to restriet their view on

~that. MNost of the difflculty in the cases has come up because

of that very thing, what a taking 1s, whether it is the taking
of possession or vwhsther it e@ntemplates'sgmeﬁhing that does
not hgppen until‘thg Government gets a Judgment for condemna-
tion. Most of the cases seem to inﬂicate that ﬁhe_taking is
gny.seizure of any kind, whether compensation has been arrived
at or not, but the Eapértmeat of Justice kept trying to adgue
tﬁat they were entitled to withdraw as of right at any time up
until the ju&gmeﬁirhad been rendersed agalnst themn.

The Committes, of course, took the opposite view,
and the vases seem to take that view any time thaﬁ the Govern-
ment selizes property and begins condemnation proceedings in
any manner. JIn sonme ef the old cases they moved in first and
etarted the proce=ding afterward, or they got an.immediate
order of possesslon from the court before thé complaint was
f1led. Then they sai& that a8t any time then they can't with-
drevw execept upon awarding of costs agalnst the United States

for the damages, you sgee.

i
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MR, LiIMAHN: ¥r. Hammond, how was this taken care of
in the prior draft? !

MR, HAMMOND: We didn't have any definition of “taking“
in the prior draft at all, I Just asked Judge Clark how 1t
came in, and he sald that he and hils staff put this in,

JUDGE CLARK:; Oh, yes, that 1s 80.

MR, LEMANN: I would be very dubious about it. If

‘?@3 are going to go to the Court and have a controversy with

the}Départment of Justlce about language of this sort, if I
were the Court I would throw up my hands sbout promulgsting a
rule like this which can't be taken for granted in the face of
a serious debate. Unless we can get a fairly united front
with the Department, I should think that 1t was going to be
diffiecult to get the Court tO»proéulgate;tha rule, Eddie,
aouldn'tryou?

DEAH MORGAN: I don't know, I should think so.

JUDGE DONWORTH: That confirms my proposition that

We are going to have another meeting of this Committee before

the thing goes to the Cours.

MR. LEMANN: I am for 1t.

MR. HAGOND: I think Mr. Mitchell is very much
againat 1t. He is not against it. I shouldn't say it that
way, but he doesn't think that there will be any necessity
for 1t if the subconmittee gorks on 1it.

DE AN geﬂéﬁﬁz If the memwbers of the Committee don't
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object to 1t when it comes out. I think, Honte, you are going
to have trouble %1%h the Department on that.

PROFLSS0R SUNDERLAND: What thing i1s that?

DEAN MORGAMN: On interference, the definition of
"taking", -

JUDGY, DONWORTH: Yes.

DEAN MORGAN: As Judge Donworth has pointed out, the
federal rule 1s different from the rule in some of the states.
Thé% will be swell under the Illinois constitutlon or s constli-
tution of that kind.

MR, LEMANN: Even if us got’by the Bupreme chft,

it the Department poes to Congress agnd says, "Look what these

fellovws are trying to do. They are inplylng to the professibn

that the United States is going to have to pay for a lot of
things it doesn't have to pay for now," then Congress is

going to vote us down, and our general prestige is going to
suffer if'wa make a recommendation that 1s voted down. Unless

we can get eye to eye with the Department of Justice on this

rule, I think we oaght to be very hesltant about presenting 1t

to the Court or the Congress, because I don't think we can
afford %c take the rigk of beating down thelr opposition
elther before the Court or béf@rs Congress. I would be very
hesitant about 1t, wouldn't>yeu,,Judge? |

JUDGE DONWORTH: I thought, when I listened to hinm,

that the substantive right provision in our enabling act
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prevented any.

DEAN MORGAN: Yes, it does. 1 suppose it doeas. I
think thie ig elearly gsubstantive.

MR, LEMANE: Yes, I do, too, but we certainly would
not be helping by confusing the bar ané’gi%ing them false hopes
here.

JUDGE DONWORTH: No. ‘

JUDGE CLARK: I rather conclude from this disaussion
that there is a little objection to "“taking".

MR, LEMANN: I would think so. I think that is a
very conservative judicial statement.

DiAN MORGAN: %e‘ﬁgk@ exceptlon to "taking®.

JUDGE CLARK: There is some exception éaken to the
definition of "taking®. All right, is there anything more?

MR. LEMANN: You agked for 1it.

JUDGE CLARK: I did. I asked for it.

JUDSE DONWORTH: You rather Tavor Professor MHoore's
suggestlon of a brief clause?

JUDGE CLARK: Not necessarily. As we usged 1t, that
we.s merely a device of expression and weréing and pre@%nﬁ&tion,
an sagy way of doing it, I would say that 1f we are going to
ralse all these qugsticns and have the Illinols constitution
down on our necks, no,‘we don't want 1it.

MR, LEMANN: I think you can find some other formula,

1f you seratch your head a little more, to meet the point that
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has been raised here, which you are trylng to cover by a

. definiltion of "taking®.

PROFESHOB MOORE: It 1s your position that you want
the definition omitted?

JUDGE DGﬁHGE?E: Ho.

MR, iEﬁAHE: I wouldn't inaist that 1t be omitted

if you could find some way to avoid the implication that your

“present definitlion raises. I don't know whether you can or not.

JUDGE CLARK: Mr. Moore dld suggest pubtting in
Yeompensablet, |

MR, LEMANN: Personally, I wouldn't think that a
sufficient answer to the objectlon.. I think you would have to
finé gsone device other than the use of that ﬁﬁ?&; Ebu‘might
add another sentence or two to negative any implication that
might be given. I think you ought to think about the whole
thing. |

JUDGE EGEHOETE:‘ It might be necessary to aéd’a
sentence, "It 1s not intended to change the rule ...," or
something of that kind,

MR. LEMANN: Or in connection with the point that was
ralsed before, all you are trying to do is to say when they
‘ean abandon the praeee&iné; which 18 what we were told was the
reason we put thié in,

MR, HAMMOND: That 18 covered by the dismissal ruls.

.Jﬁﬁaﬁ CLARK: Ig there any furfher suggestion? Shall
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vwe adjourn, then?

Yes.

DONAORTH

it
2

i

JUDGH

[ The meeting adjourned at twelve-forty-rfive o'clock.]
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