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2. a. Approve the proposed amendments to Bankruptcy Rules 1014, 7004, 7008, 7012,
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the Court and transmitted to Congress in accordance with the law; and
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REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (the “Committee”) met on June 3-4,

2013.  All members attended.  

Representing the advisory rules committees were Judge Steven M. Colloton, Chair, and

Professor Catherine T. Struve (by telephone), Reporter, of the Advisory Committee on Appellate

Rules; Judge Eugene R. Wedoff, Chair, Professor S. Elizabeth Gibson, Reporter, and Professor

Troy A. McKenzie, Associate Reporter, of the Advisory Committee on Bankruptcy Rules; Judge

David G. Campbell, Chair, Professor Edward H. Cooper, Reporter, and Professor Richard L.

Marcus, Associate Reporter, of the Advisory Committee on Civil Rules; Judge Reena Raggi,

Chair, Professor Sara Sun Beale, Reporter, and Professor Nancy J. King, Associate Reporter, of

the Advisory Committee on Criminal Rules; and Judge Sidney A. Fitzwater, Chair, and Professor

Daniel J. Capra, Reporter, of the Advisory Committee on Evidence Rules.

Also participating in the meeting were Professor Daniel R. Coquillette, the Committee’s

Reporter; Professor Geoffrey C. Hazard, Jr., and Professor R. Joseph Kimble, consultants to the

Committee; Jonathan C. Rose, the Committee’s Secretary and Chief of the Administrative

Office’s Rules Committee Support Office; Benjamin J. Robinson, Counsel and Deputy Chief of

the Rules Committee Support Office; Julie Wilson, Attorney in the Rules Committee Support
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Office; Peter G. McCabe, the Administrative Office’s Assistant Director for Judges Programs;

Andrea L. Kuperman, Chief Counsel to the Rules Committees; Bridget M. Healy, Scott Myers,

and James H. Wannamaker III, Attorneys in the Administrative Office’s Bankruptcy Judges

Division; and Dr. Joe Cecil, Senior Research Associate, Federal Judicial Center.  Stuart F.

Delery, Principal Deputy Assistant Attorney General for the Civil Division, and Theodore Hirt, J.

Christopher Kohn, Elizabeth J. Shapiro, and Allison Stanton attended on behalf of the

Department of Justice.  Also in attendance were Judge Michael A. Chagares, member of the

Advisory Committee on Appellate Rules and chair of the inter-committee CM/ECF

subcommittee; Judge Paul W. Grimm (by telephone), member of the Advisory Committee on

Civil Rules; and Judge John G. Koeltl (by telephone), member of the Advisory Committee on

Civil Rules.

FEDERAL RULES OF APPELLATE PROCEDURE

Rule Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules submitted a proposed amendment to Rule 6,

with a recommendation that it be approved and transmitted to the Judicial Conference.  The

proposed amendment was circulated to the bench, bar, and public for comment in August 2012.

Rule 6 concerns appeals to the courts of appeals in bankruptcy cases.  The proposed

amendment would (1) update cross-references to Part VIII of the Bankruptcy Rules; (2) amend

Rule 6(b)(2)(A)(ii) to remove an ambiguity dating from the 1998 restyling; (3) add a new Rule

6(c) to address permissive direct appeals from the bankruptcy court under 28 U.S.C. § 158(d)(2);

and (4) revise Rule 6 to take account of the range of methods available now or in the future for

dealing with the record on appeal.
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The current Appellate Rules do not expressly address permissive direct appeals from a

bankruptcy court to a court of appeals under 28 U.S.C. § 158(d)(2).  When section 158(d)(2) was

enacted as part of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005

(“BAPCPA”), the advisory committee decided that no immediate action was warranted because

BAPCPA established interim procedures for administering the new direct appeals mechanism. 

Some of those interim procedures were displaced by the 2008 addition of subdivision (f) in

Bankruptcy Rule 8001, making desirable an amendment specifying how the Appellate Rules

apply to direct appeals under § 158(d)(2).

Proposed Rule 6(c) would treat the record on direct appeals from a bankruptcy court

differently than existing Rule 6(b) treats the record on bankruptcy appeals from a district court or

bankruptcy appellate panel.  Rule 6(b) contains a streamlined procedure for redesignating and

forwarding the record on appeal because in appeals covered by Rule 6(b), the appellate record

already will have been compiled for purposes of the appeal to the district court or the bankruptcy

appellate panel.  In a direct appeal, however, the record is generally compiled from scratch.  The

closest model for the compilation and transmission of the bankruptcy court record appears in 

Part VIII of the Bankruptcy Rules, which addresses appeals from the bankruptcy court to the

district court or the bankruptcy appellate panel.  Proposed Rule 6(c) would therefore incorporate

the relevant Part VIII rules by reference, while making some adjustments to account for the

particularities of direct appeals to the court of appeals.

The effort to revise Appellate Rule 6 and an effort to revise Part VIII of the Bankruptcy

Rules with respect to appeals, discussed infra, highlight changes in the treatment of the record. 

The Appellate Rules were drafted on the assumption that the record on appeal would be available

only in paper form.  In contrast, Part VIII of the Bankruptcy Rules has been drafted with the
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default principle that the record will be made available in electronic form.  In revising Rule 6(b)

and in drafting new Rule 6(c), the advisory committee was mindful of the shift to electronic

filing and adopted language that accommodates the various ways in which the lower court record

could be made available to the court of appeals.  Such language is particularly salient in the case

of proposed Rule 6(c) because it would incorporate by reference the Bankruptcy Rules that deal

with the record on appeal. 

Following publication of the proposed changes to Rule 6, the advisory committee

received one comment, submitted by a bankruptcy judge, which the advisory committee added to

its agenda for future consideration.  The advisory committee, however, decided to make no

change to the proposal as published.

The Committee concurred with the advisory committee’s recommendation.

Recommendation:  That the Judicial Conference approve the proposed
amendment to Appellate Rule 6, and transmit it to the Supreme Court for
consideration with a recommendation that it be adopted by the Court and
transmitted to Congress in accordance with the law.

The proposed amendment to the Federal Rules of Appellate Procedure is set forth in

Appendix A, with an excerpt from the advisory committee report.

FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to 

Rules 1014, 7004, 7008, 7012, 7016, 7054, 8001–8028, 9023, 9024, 9027, and 9033, and

Official Forms 3A, 3B, 6I, 6J, 6 Summary, 23, and 27, with a recommendation that they be

approved and transmitted to the Judicial Conference.  Except as noted below, the proposed

amendments were circulated to the bench, bar, and public for comment in August 2012.
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Rule 1014

Rule 1014(b) governs the procedure for determining where cases will proceed if petitions

are filed in different districts by, against, or regarding the same debtor or related debtors.  The

current rule provides that, upon motion, the court in which the first-filed petition is pending may

determine–in the interest of justice or for the convenience of the parties–the district or districts in

which the cases will proceed.  Other courts must stay proceedings in later-filed cases until the

first court makes its determination, unless that court orders otherwise.

The proposed amendment would provide that proceedings in subsequently filed cases are

stayed only upon order of the court in which the first-filed petition is pending and expands the

list of persons entitled to receive notice of a motion in the first court for a determination of where

the related cases should proceed.  The amendment states more clearly what event triggers the stay

of proceedings in the court in which a subsequent petition is filed.  The current rule has led to

uncertainty about whether the stay goes into effect immediately upon the filing of the second

petition or only upon the filing of a motion to determine where the cases should proceed.  Rather

than selecting either of these options, the advisory committee decided that an order by the first

court should be required.  That requirement would eliminate any uncertainty about whether a stay

was in effect.  It would also permit a judicial determination–not just a party’s assertion–that the

rule applies and that a stay of other proceedings is needed.  

Four sets of comments were submitted.  After considering all of the comments, the

advisory committee unanimously voted to approve the amendments to Rule 1014(b) with one

wording change.
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Rule 7004(e)

Rule 7004(e) governs the time during which a summons is valid after its issuance in an

adversary proceeding.  The proposed amendment would shorten that period from 14 days to 7. 

The concern prompting the amendment is that a 14-day delay before service of a summons may

unduly limit the defendant’s time to answer, which is calculated under Rule 7012 from the date

the summons is issued and not–as is the case under the Civil Rules–the date it is served.  Because

summonses are routinely issued electronically and served by mail (as permitted under Rule

7004(b)), a 7-day service window is sufficient. 

The advisory committee received four comments, each of which raised essentially the

same issue:  that a 7-day window to serve a summons may be too short in some circumstances. 

For three reasons, the advisory committee concluded that the concerns raised by the comments

did not justify altering or abandoning the amendment to Rule 7004(e).  First, the principal

concern expressed by the comments–that a 7-day service window might be insufficient in

particular circumstances–had been contemplated by the advisory committee.  Those

circumstances were considered to be infrequent and, if they did arise, were thought to be best

handled through a request under Rule 9006(b) for an enlargement of the time to serve the

summons.  In response to the comments, language was added to the Committee Note

highlighting the availability of an enlargement of time under Rule 9006(b).  

Second, the alternative approaches to service of summonses offered by the commenters

would require significant changes to the Bankruptcy Rules.  The advisory committee sought to

make the least disruptive change that would ensure sufficient time to serve and respond to a

summons. 
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Third, the published amendment’s 7-day time to serve a summons, although less than the

14-day period under the current rule, is close to the 10-day period that prevailed before it was

lengthened by the Time Computation Project.  The comments suggest that further study may be

warranted with respect to harmonizing the Bankruptcy and Civil Rules on issuance and service of

a summons and complaint.  But that project is beyond the scope of the published amendment. 

The Committee approved the amendment to Rule 7004(e) with a minor stylistic change to the

text.

Rules 7008, 7012, 7016, 9027, and 9033 

The proposed amendments to Rules 7008, 7012, 7016, 9027, and 9033 respond to the

Supreme Court’s decision in Stern v. Marshall, 131 S. Ct. 2594 (2011).  The Bankruptcy Rules

follow the Judicial Code’s division between core and non-core proceedings.  The current rules

contemplate that a bankruptcy judge’s adjudicatory authority is more limited in non-core

proceedings than in core proceedings.  For example, parties are required to state whether they

consent to final adjudication by the bankruptcy judge in non-core proceedings.  There is no

comparable requirement for core proceedings.  Stern held that a bankruptcy judge did not have

authority under Article III of the Constitution to enter final judgment in a proceeding deemed

core under the Judicial Code.  In other words, a proceeding could be “core” as a statutory matter

but “non-core” as a constitutional matter.  

The proposed amendments would alter the Bankruptcy Rules in three respects.  First, the

terms core and non-core would be removed from Rules 7008, 7012, 9027, and 9033, to avoid

possible confusion in light of Stern.  Second, parties in all bankruptcy proceedings (including

removed actions) would be required to state whether they consent to entry of a final order or

judgment by the bankruptcy judge.  Third, Rule 7016, which governs pretrial procedures, would
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be amended to direct bankruptcy courts to decide the proper treatment of proceedings.  The

advisory committee received eight comments that were largely supportive of the proposals.  After

reviewing the comments, the advisory committee decided unanimously to recommend approval

of the proposals as published.

Rules 7008(b) and 7054 

The proposed amendments to these rules would change the procedure for seeking

attorney’s fees in bankruptcy proceedings, bringing the Bankruptcy Rules into closer alignment

with the Civil Rules.  Rule 7054 would be amended to include much of the substance of Civil

Rule 54(d)(2).  Rule 7008(b), which currently addresses attorney’s fees, would be deleted.  The

amendments are intended to eliminate a potential trap for an attorney, particularly one familiar

with the Civil Rules, who might overlook the requirement in Rule 7008(b) to plead a request for

attorney’s fees as a claim in the complaint, answer, or other pleading.  As under the Civil Rules,

the procedure for seeking an award of attorney’s fees would be governed exclusively by Rule

7054, unless the governing substantive law requires the fees to be proved at trial as an element of

damages.  The advisory committee received two comments, one of which addressed a sentence in

Rule 7054(b)(1) that was not proposed for amendment and the other of which expressed support

for the amendments.  The advisory committee unanimously approved the amendments as

published.

Rules 8001–8028 (Part VIII of the Bankruptcy Rules)

The proposed amendments to Part VIII of the Bankruptcy Rules–the rules governing

appeals to district courts and bankruptcy appellate panels–are the product of a multi-year project

to (1) bring the bankruptcy appellate rules into closer alignment with the Federal Rules of
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Appellate Procedure; (2) incorporate a presumption favoring the electronic transmission, filing,

and service of court documents; and (3) adopt a clearer and simpler style. 

Fourteen sets of comments were submitted in response to the publication of these rules. 

Many of the comments were lengthy and detailed, and provided suggestions on issues of style,

organization, and substance.  In considering the comments, the advisory committee was guided

by the goal of maintaining close adherence to the Federal Rules of Appellate Procedure, except

where those rules are incompatible with bankruptcy appeals.  It recommended postponing for

future consideration a number of suggestions that would change existing practice or raise policy

issues requiring careful consideration.  In general, the comments displayed a positive response to

the proposed revision of the Part VIII rules, and the advisory committee voted to recommend

them for final approval with some post-publication changes to address issues raised by the

comments.

Rules 9023 and 9024

The proposed amendments to Rule 9023, which governs new trials and amendment of

judgments, and Rule 9024, which governs relief from a judgment or order, would add references

to the procedure in proposed new Rule 8008 governing indicative rulings.  Rule 8008 prescribes

procedures for both the bankruptcy court and the appellate court when an indicative ruling is

sought.  It therefore incorporates provisions of both Civil Rule 62.1 and Appellate Rule 12.1. 

Because a litigant filing a post-judgment motion that implicates the indicative ruling procedure

will not encounter a rule similar to Civil Rule 62.1 in either the Part VII or Part IX rules, the

advisory committee decided that it would be useful to include a cross-reference to Rule 8008 in

the rules governing post-judgment motions.  
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The advisory committee received one comment suggesting that a cross-reference to

another rule is more appropriately placed in a Committee Note than in the rule itself.  The

advisory committee did not think it appropriate to amend a Committee Note without an

amendment to the rule.  Furthermore, several comments on the Part VIII Rules suggested that it

is helpful to have a cross-reference to another rule included in the rule text, rather than in the

Committee Note, because Committee Notes are not always published in rule compilations and

are often overlooked.  The advisory committee unanimously approved the amendments as

published.

Official Forms

Official Forms 3A, 3B, 6I, and 6J are four of the nine restyled forms that were published

in August 2012 for use in individual-debtor cases.  The forms are the initial product of the forms

modernization project, a multi-year endeavor of the advisory committee, working in conjunction

with the Federal Judicial Center and the Administrative Office.  The dual goals of the project are

to improve the official bankruptcy forms and to improve the interface between the forms and the

latest technology.  Working incrementally, the project participants made a preliminary decision

that the debtor forms for individuals and entities other than individuals should be separated,

recognizing that individuals are generally less sophisticated than other entities and may not have

the assistance of counsel.  Accordingly, the forms for individual debtors are designed to use

language more common in ordinary conversation, to employ more intuitive layouts, and to

include clearer instructions and examples within the forms and more extensive separate

instruction sheets. 

Official Forms 3A (Application for Individuals to Pay the Filing Fee in Installments), 3B

(Application to Have the Chapter 7 Filing Fee Waived), 6I (Schedule I: Your Income), and 6J
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(Schedule J: Your Expenses) were selected for the initial implementation stage of the project

because the proposed revisions to those forms include no significant change in substantive

content and would simply replace existing forms that apply only in individual debtor cases.  The

advisory committee felt that publication of these forms and their use after adoption would be

useful in gauging the effectiveness of the forms modernization project.

The advisory committee received comments on the forms modernization project in

general, as well as comments on specific forms.  Several post-publication changes are discussed

in the advisory committee’s report to the Committee.  Despite receiving some negative

commentary about the project as a whole, the advisory committee determined–after revisiting the

purpose and principles underlying the project–that the guiding principles behind the project

outweighed the negative commentary.  The advisory committee unanimously decided that the

project should proceed, but made some changes to address specific issues raised by the

comments.  Following its approval of Official Forms 3A, 3B, 6I, and 6J, the Committee

approved technical and conforming amendments to Official Forms 6 Summary and 27 to update

cross-references to line numbers on Official Forms 6I and 6J that will be changed if the proposed

amendments to those forms are adopted.

Official Form 23 is the form an individual debtor files in a chapter 7 or chapter 13 case to

certify that he or she has completed a post-petition instructional course concerning personal

financial management–a requirement for receiving a discharge.  The Supreme Court has

approved an amendment to Rule 1007(b)(7), due to go into effect on December 1, 2013, that will

relieve individual debtors of the obligation to file Official Form 23 if the provider of an

instructional course concerning personal financial management directly notifies the court that the

debtor has completed the course.  The preface and instructions to Official Form 23 are amended
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to reflect that change by stating that a debtor should file the form only if the course provider has

not already notified the court of the debtor’s completion of the course.  Because the amendment

is conforming in nature, publication for public comment was unnecessary.

The advisory committee recommended that all proposed amendments to the Official

Forms go into effect on December 1, 2013.

The Committee concurred with the advisory committee’s recommendations.

Recommendation:  That the Judicial Conference:

a. Approve the proposed amendments to Bankruptcy Rules 1014, 7004,
7008, 7012, 7016, 7054, 8001-8028, 9023, 9024, 9027, and 9033, and
transmit them to the Supreme Court for consideration with a
recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the law; and

b. Approve the proposed revisions of Official Bankruptcy Forms 3A, 3B, 6I,
6J, 6 Summary, 23, and 27, to take effect on December 1, 2013.

The proposed amendments to the Federal Rules of Bankruptcy Procedure and Official

Forms are set forth in Appendix B, with an excerpt from the advisory committee report.

Rules Approved for Publication and Comment

The advisory committee submitted proposed amendments to Rules 2002, 3002, 3007,

3012, 3015, 4003, 5005, 5009, 7001, 9006, 9009, and Official Forms 17A, 17B, 17C, 22A-1,

22A-1Supp, 22A-2, 22B, 22C-1, 22C-2, 101, 101A, 101B, 104, 105, 106 Summary, 106A/B,

106C, 106D, 106E/F, 106G, 106H, 106Dec, 107, 112, 113, 119, 121, 318, 423, and 427, with a

request that they be published for comment.  The Committee approved the advisory committee’s

recommendation.

Rules 2002, 3002, 3007, 3012, 3015, 4003, 5009, 7001, and 9009

For the past two years, a working group created by the advisory committee has been

working on drafting a national chapter 13 plan form.  The twin goals of the project have been to
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bring more uniformity to chapter 13 practice and to simplify the review of chapter 13 plans by

debtors, courts, trustees, and creditors.  

A draft of the plan form, together with proposed amendments to Rules 2002, 3002, 3007,

3012, 3015, 4003, 5009, 7001, and 9009, were presented for preliminary review at the advisory

committee’s Fall 2012 meeting.  Further feedback was obtained at a mini-conference held in

January 2013 that was attended by a broad cross-section of groups interested in the chapter 13

process.  Based on the input received during the mini-conference, the working group prepared a

revised plan form and accompanying rules amendments, which were approved by the advisory

committee.  The proposed rules amendments are necessary to implement the national plan form–

they require use of the plan form and establish the authority needed to implement some of the

form’s provisions.

Rule 5005

Rule 5005 governs the filing and transmittal of papers.  For some time, the advisory

committee has been considering the advisability of proposing a national bankruptcy rule that

would permit the use of electronic signatures of debtors and other individuals who are not

registered users of CM/ECF (“non-filing users”), without requiring the retention of the original

document bearing a handwritten signature.  

Currently, under Rule 5005(b)(2), the use of electronic signatures in bankruptcy courts is

governed by local rules.  Many of the local rules are based on Model Rules on Electronic Case

Filing that were approved by the Judicial Conference in 2001 and modified in 2003.  JCUS-

SEP/OCT 01, p. 50; JCUS-SEP 03, p. 15.  The Model Rules impose a duty on the filing user

(i.e., the attorney) to maintain in paper form any electronically filed document that requires the

original signature of someone other than the filing user, but the Model Rules do not specify a
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retention period, leaving that decision up to each district.  Many bankruptcy courts require the

attorney to preserve original documents bearing the debtor’s signature for a specified period of

time, but the retention periods vary.  Some bankruptcy courts do not require retention of the

original document at all so long as the attorney submits a declaration manually signed by the

debtor attesting to the truth of the information electronically filed.  In other courts, retention is

not required if the attorney files a scanned image of the signature page with the debtor’s original

signature.  

The issue of the retention of documents that are filed electronically with a non-filing

user’s signature was brought to the advisory committee’s attention by several interested parties,

namely, the forms modernization project, the Department of Justice, and the Judicial Conference

Committee on Court Administration and Case Management (“CACM”).  CACM requested that

the Rules Committees consider developing a national rule on electronic signatures and retention

of paper documents containing original signatures. 

After much study and consideration of several options allowing for the use of electronic

signatures without a retention requirement, the advisory committee’s subcommittee on

technology and cross border insolvency developed the proposed amendment to Rule 5005(a) that

would allow scanned signatures of debtors and other non-filing users to be treated the same as

handwritten signatures without retention of hard copies of documents.  The Committee approved

publication of the proposed amendment to Rule 5005(a) along with alternative language

suggested by the inter-committee CM/ECF subcommittee, which is comprised of representatives

from each advisory committee as well as a member from CACM.
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Rule 9006

Rule 9006(f)–modeled on Civil Rule 6(d)–provides 3 additional days for a party to act

“after service” if service is made by mail or under Civil Rule 5(b)(2)(D), (E), or (F).  The

Committee has approved for publication a proposed amendment of Civil Rule 6(d) that would

clarify that only the party that is served by mail or under the specified provisions of Civil Rule 5–

and not the party making service–is permitted to add 3 days to any prescribed period for acting

after service is made.  Because Rule 9006(f) contains the same potential ambiguity as current

Civil Rule 6(d), the advisory committee proposed a parallel amendment to Rule 9006(f).

Official Forms

Official Forms 22A-1, 22A-2, 22B, 22C-1, and 22C-2–the proposed restyled means-test

forms for individual debtors under chapters 7, 11, and 13–were published for comment in August

2012.  The advisory committee received 18 comments, as well as a single informal but detailed

review of the forms.  The comments ranged from suggestions and critiques regarding wording,

style, and formatting of the forms to questions about interpretations of the Bankruptcy Code and

case law.  After careful consideration, the advisory committee determined that several of the

comments were well taken and made changes to the proposed forms.  Because it determined that

the changes made were of sufficient significance to require republication, the advisory committee

sought republication of Official Forms 22A-1, 22A-2, 22B, 22C-1, and 22C-2, and publication of

Official Form 22A-1Supp, which was created in response to the comments.

Official Form 113 is the national chapter 13 plan form.  As discussed above, it is the

product of more than two years of study and consultation by a working group of the advisory

committee.  The 10-part plan form includes a number of significant features.  First, it permits a

debtor to propose to limit the amount of a secured claim, to avoid certain liens as provided by the
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Bankruptcy Code, and to include nonstandard terms that are not part of–or that deviate from–the

official form.  In order to make any of these particular terms effective, however, the debtor must

clearly indicate in Part 1 that the plan includes one or more of them by marking the appropriate

checkbox.  Thus, the face of the document will put the court, the trustee, and creditors on notice

that the plan contains terms that may require additional scrutiny.  Second, the plan form makes

clear when it will control over a creditor’s contrary proof of claim.  For example, a debtor may

propose to limit the amount of a non-governmental secured claim under § 506(a) because the

collateral securing it is worth less than the claim.  The proposed amount of the secured claim

would be binding, subject to a creditor’s objection to the plan and a final determination of the

issue in connection with plan confirmation.  Otherwise, a creditor’s proof of claim will control

the amount and treatment of the claim, subject to a claim objection.  The plan form requires that

the debtor’s attorney (or the debtor, if pro se) certify by signing the plan that all of its provisions

are identical to the official form, except for the nonstandard provisions located in Part 9 of the

plan.

The advisory committee anticipates that the plan form would go into effect at the same

time as the implementing rules amendments.  Accordingly, a request for final approval of the

plan form following publication would be timed to match the progress of the proposed

amendments to Rules 2002, 3002, 3007, 3012, 3015, 4003, 5009, 7001, and 9009.

As discussed above, the advisory committee–through the forms modernization project–is

engaged in a multi-year undertaking to restyle the Official Forms and to improve the interface

between the forms and available technology.  The project includes the creation of a separate set

of forms for use in cases involving individual debtors; the first group of those forms was

published for comment in August 2012.  Proposed Official Forms 101, 101A, 101B, 104, 105,
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106 Summary, 106A/B, 106C, 106D, 106E/F, 106G, 106H, 106Dec, 107, 112, 119, 121, 318,

423, and 427 are the remaining 20 restyled individual-debtor forms.  An instruction booklet for

individuals is also included for comment.  These forms would become effective on December 1,

2015–the same effective date that is anticipated for the restyled forms for non-individual cases. 

Official Forms 17A, 17B, and 17C are part of the comprehensive revision of the

bankruptcy appellate rules and would become effective on the same date proposed for the 

Part VIII Rules–December 1, 2014.  Proposed Official Form 17A is an amended and renumbered

notice of appeal form, and includes a section for the appellant’s optional statement of election to

have the appeal heard by the district court rather than by the bankruptcy appellate panel.  It would

only be applicable in districts that have authorized appeals to a bankruptcy appellate panel. 

Inclusion of the statement in the notice of appeal will ensure compliance with the statutory

requirement that an appellant make its election to have the district court hear its appeal “at the

time of filing the appeal.”  28 U.S.C. § 158(c)(1)(A).  Proposed Official Form 17B is a new form

that an appellee would file if it wanted the appeal to be heard by the district court and the

appellant or another appellee did not make that election.  To comply with section 158(c)(1)(B),

the appellee would have to file the form within 30 days after service of the notice of appeal. 

Proposed Official Form 17C provides a means for a party to certify compliance with the

provisions of the bankruptcy appellate rules that prescribe limitations on brief length based on

number of words or lines of text (the “type-volume limitation”).  It is based on Appellate Form 6,

which implements the parallel provisions of Appellate Rule 32(a)(7)(B).
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FEDERAL RULES OF CIVIL PROCEDURE

Rules Approved for Publication and Comment

The advisory committee submitted proposed amendments to Rules 1, 4, 16, 26, 30, 31,

33, 34, 36, 37, and 84, with a request that they be published for comment.  The Committee

approved the advisory committee’s recommendation.

Rules 1, 4, 16, 26, 30, 31, 33, 34, 36, and 37

Following the advisory committee’s May 2010 Conference on Civil Litigation held at

Duke University School of Law, a subcommittee was formed to implement and oversee work on

ideas resulting from that conference.  A package of rules amendments was developed through

numerous subcommittee conference calls, a mini-conference held in October 2012, and

discussions during advisory committee and Committee meetings.  The proposed rules

amendments are aimed at reducing the costs and delays in civil litigation, increasing realistic

access to the courts, and furthering the goals of Rule 1 “to secure the just, speedy, and

inexpensive determination of every action and proceeding.” 

The rules proposals are grouped into three sets.  The first set seeks to improve early and

effective judicial case management.  The second seeks to enhance the means of keeping

discovery proportional to the action. The third set encourages cooperation.

The case management proposals reflect a perception that the early stages of litigation

often take far too long.  Rule 4(m) would be revised to shorten the time to serve the summons

and complaint from 120 days to 60 days.  The amendment responds to the commonly expressed

view that four months to serve the summons and complaint is too long.  Concerns that

circumstances occasionally justify a longer time to effect service are met by the court’s duty,
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already established in Rule 4(m), to extend the time if the plaintiff shows good cause for the

failure to serve within the specified time.

Rule 16(b)(2) would be amended to provide that the judge must issue the scheduling

order within the earlier of 90 days after any defendant has been served or 60 days after any

defendant has appeared, which is 30 days shorter than the current rule.  A provision would be

added that allows the judge to extend the time on finding good cause for delay.

Present Rule 16(b)(1)(B) authorizes issuance of a scheduling order after receiving the

parties’ Rule 26(f) report or after consulting “at a scheduling conference by telephone, mail, or

other means.”  An actual conference by direct communication among the parties and court is very

valuable; “mail, or other means” are not effective.  The proposed amendment would therefore

strike the rule language indicating that a scheduling conference may be by “telephone, mail, or

other means.”  The Committee Note would make it clear instead that a conference can be held

face-to-face, by telephone, or by other means of simultaneous communication.  Judges would

still have authority to issue a scheduling order without a conference where a conference is

unnecessary.

 Three subjects are proposed for addition to the Rule 16(b)(3) list of permitted contents of

a scheduling order.  Two of them are also proposed for the list of subjects in a Rule 26(f)

discovery plan.  The proposals would permit a scheduling order and discovery plan to provide for

the preservation of electronically stored information and to include agreements reached under

Rule 502 of the Federal Rules of Evidence.  Each is an attempt to remind litigants that these are

useful subjects for discussion and agreement.

A new Rule 16(b)(3)(v) would be added that permits a scheduling order to “direct that

before moving for an order relating to discovery the movant must request a conference with the
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court.”  Many courts already have local rules or practices similar to this proposal.  Experience

with these rules shows that an informal pre-motion conference with the court often resolves a

discovery dispute without the need for a motion, briefing, and order.  The practice has proved

highly effective in reducing cost and delay.

A variety of proposals were considered that would allow discovery requests to be made

before the parties’ Rule 26(f) conference.  The purpose of the early requests would not be to start

the time to respond, but to facilitate the conference by allowing consideration of actual requests,

providing a focus for specific discussion.  In the end, the proposal has been limited to Rule 34

requests to produce.  A corresponding change would be made in Rule 34(b)(2)(A), setting the

time to respond to a request delivered under Rule 26(d)(2) within 30 days after the parties’ first

Rule 26(f) conference.

As mentioned above, the proposed rules amendments also seek to promote responsible

use of discovery proportional to the needs of the case.  Some changes would address the scope of

discovery directly by amending Rule 26(b)(1), and by promoting clearer responses to Rule 34

requests to produce.  Others would reduce the presumptive limits on the number and duration of

depositions and the number of interrogatories, and for the first time add a presumptive limit of 25

to the number of requests for admission other than those that relate to the genuineness of

documents.  Another would explicitly recognize the present authority to issue a protective order

specifying an allocation of expenses incurred by discovery.

There are several proposed amendments to Rule 26(b)(1).  In particular, the scope of

discovery defined in Rule 26(b)(1) would be revised by transferring the proportionality analysis

required by present Rule 26(b)(2)(C)(iii) to become a direct component of the scope of discovery,

requiring that discovery be – 
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proportional to the needs of the case considering the amount in controversy, the
importance of the issues at stake in the action, the parties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.

A corresponding change would be made to Rule 26(b)(2)(C)(iii) by amending it to cross-refer to

Rule 26(b)(1):  the court would remain under a duty to limit the frequency or extent of discovery

that exceeds these limits, on motion or on its own.  As amended, Rule 26(b)(1) would no longer

permit a court to order discovery of “any matter relevant to the subject matter involved in the

action”; the advisory committee determined that discovery should be limited to the parties’

claims or defenses.  Finally, the last sentence of Rule 26(b)(1), which currently provides that

“[r]elevant information need not be admissible at the trial if the discovery appears reasonably

calculated to lead to the discovery of admissible evidence,” would be revised.  That provision

was added in 1946 to overcome decisions that denied discovery on the ground that it would not

be admissible in evidence, and it was revised in 2000 to emphasize that information must be

relevant to be discoverable.  Despite the 2000 amendment, many cases continue to cite the

“reasonably calculated” language as though it defines the scope of discovery.  The proposed

amendment would offset the risk that the provision addressing admissibility might defeat the

limits otherwise defining the scope of discovery by revising the sentence to read: “Information

within this scope of discovery need not be admissible in evidence to be discoverable.”

Another proposal would add to Rule 26(c)(1)(B) an explicit recognition of the authority

to enter a protective order that allocates the expenses of discovery.  This power is implicit in

present Rule 26(c), and is being exercised with increasing frequency.  The amendment would

make the power explicit, preempting arguments that it is not conferred by the present rule text.

The proposals would reduce the presumptive limits on discovery in Rules 30, 31, and 33,

and for the first time add presumptive numerical limits to Rule 36 requests to admit.  The
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proposals would reduce the presumptive limit on the number of depositions from 10 to 5, and

reduce the presumptive duration from 1 day of 7 hours to 1 day of 6 hours.  Rules 30 and 31

would continue to provide that the court must grant leave to take more or longer depositions “to

the extent consistent with Rule 26(b)(1) and (2).”  The proposals would reduce the presumptive

number of Rule 33 interrogatories from 25 to 15, and add a presumptive limit of 25 to Rule 36

requests to admit.

In developing the package of rules amendments, the advisory committee was mindful that

discovery costs can be imposed by those asked to respond, not only by those who make requests. 

These concerns underlie Rule 34 proposals addressing objections and actual production.

Objections would be addressed in two ways.  First, Rule 34(b)(2)(B) would require that the

grounds for objecting to a request be stated with specificity.  Second, Rule 34(b)(2)(C) would

require that an objection “state whether any responsive materials are being withheld on the basis

of that objection.”  This provision responds to the common lament that Rule 34 responses often

begin with a laundry list of objections, then produce volumes of materials, and finally conclude

that the production is made subject to the objections.  The requesting party is left uncertain

whether anything actually has been withheld.  Providing that information could aid the decision

whether to contest the objections.

Actual production would be addressed by new language in Rule 34(b)(2)(B) and a

corresponding addition to Rule 37(a)(3)(B)(iv).  The new provision would direct that a party

electing to produce must state that copies will be produced, and it would direct that production be

completed no later than the time for inspection stated in the request or a later reasonable time

stated in the response.  The Committee Note would recognize the value of “rolling production”
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that makes production in discrete batches.  Rule 37 would be amended by adding authority to

move for an order to compel production if a party fails to produce documents.

Finally, cooperation among litigants is vitally important.  The proposed amendment to

Rule 1 would recognize that the parties share responsibility for achieving the high aspirations

expressed in that rule.  As amended, Rule 1 would encourage cooperation by lawyers and parties

directly, and would provide useful support for judicial efforts to elicit better cooperation when

the lawyers and parties fall short.

Rule 37(e)

Also at the Duke Conference, many expressed concerns regarding preservation and

sanctions, and it was suggested that the advisory committee develop a rule to address these

concerns.  The advisory committee’s discovery subcommittee quickly began work on these

issues.  At its Fall 2012 meeting, the advisory committee voted to recommend that proposed

revisions to Rule 37(e), regarding failure to preserve discoverable information, be published for

public comment.  With the understanding that actual publication would not occur until August

2013, the advisory committee submitted a preliminary draft to the Committee at its January 2013

meeting.  The resulting discussion was useful and provided the advisory committee with valuable

feedback.  The discovery subcommittee and the advisory committee made further revisions based

on that discussion and presented a revised proposal at the Committee’s June 2013 meeting.

The fundamental thrust of the proposal is to amend the rule to address the overbroad

preservation many litigants and potential litigants feel they have to undertake to ensure they

would not later face sanctions.  The proposed amendment would focus on sanctions rather than

attempting directly to regulate the details of preservation.  It would provide guidance for a court

by recognizing that a party that adopts reasonable and proportionate preservation measures
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should not be subject to sanctions.  In addition, the amendment would provide a uniform national

standard for the level of culpability needed to impose sanctions.  Ordinarily, sanctions could be

imposed only on finding that the party acted willfully or in bad faith and caused substantial

prejudice.  The proposed amendment therefore rejects the view adopted in some cases that

sanctions should be permitted for negligence.  See, e.g., Residential Funding Corp. v. DeGeorge

Fin. Corp., 306 F.3d 99 (2d Cir. 2002).  But sanctions also would be available in exceptional

cases in which a party’s actions irreparably deprive another party of any meaningful opportunity

to present or defend against the claims in the litigation.

Rules 4 and 84

The advisory committee has determined that abrogation of Rule 84 and all the Civil Rules

Official Forms is advisable.  This recommendation follows months of gathering information

about how forms are generally used and whether they provide meaningful help to attorneys and

pro se litigants.  The proposed amendments would abrogate Rule 84 and the Official Forms, and

amend Rule 4(d)(1)(D) to append present Forms 5 and 6 to Rule 4.

A subcommittee made up of representatives from the advisory committees determined

that, for various reasons, there is no need to establish uniform approaches to illustrative forms

across the different advisory committees.  The Advisory Committee on Civil Rules then created a

Rule 84 subcommittee to carry forward consideration of the illustrative civil forms.  

After carefully studying the issue and considering several alternatives, the subcommittee

came to believe that the best approach is to abrogate Rule 84 and the Official Forms.  Several

considerations support this conclusion.  One is the amount of work that would be required to

assume full responsibility for maintaining the forms.  Another is that many alternative sources

provide excellent forms, including the Administrative Office.  Attempting to modernize the
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existing forms would be an imposing and precarious undertaking, which does not seem

worthwhile at this time and would divert the advisory committee’s attention from other worthy

projects.  The advisory committee’s work has suggested that few if any lawyers consult the forms

when drafting complaints.

Two forms required special consideration.  Rule 4(d)(1)(D) requires that a request to

waive service of process be made by Form 5.  The Form 6 waiver of service of summons is not

required, but is closely tied to Form 5.  Accordingly, the advisory committee determined that

Forms 5 and 6 should be preserved by amending Rule 4(d)(1)(D) to attach them to Rule 4.

FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to Rules 5,

6, 12, 34, and 58, with a recommendation that they be approved and transmitted to the Judicial

Conference. 

Rules 12 and 34

Rule 12(b)(3) lists motions that must be made before trial.  In 2006, the Department of

Justice asked the advisory committee to consider amending Rule 12(b)(3)(B) to require

defendants to raise before trial any objection that the indictment failed to state an offense.   The

current rule allows a motion raising failure to state an offense at any time, in part because such a

failure was thought to be jurisdictional.  The Supreme Court’s decision in United States v.

Cotton, 535 U.S. 625, 629-31 (2002), which held that “failure to state an offense” is not a

jurisdictional defect, undercuts this rationale. 

The proposal evolved substantially between 2006 and publication in 2011.  In particular,

the advisory committee decided to address other features of Rule 12’s treatment of pretrial
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motions in general, as well as what standard courts should apply when a defendant fails to raise a

“failure to state an offense” claim before trial.  The advisory committee’s undertaking to amend

Rule 12 sparked extensive discussion, within both the advisory committee and the Committee. 

The advisory committee submitted three separate amendment proposals to the Committee, and

the last proposal was published in 2011.  

The advisory committee received 47 pages of public comments.  As a result of those

comments, as well as its own further review, the advisory committee made revisions, none of

which requires republication.  The revised proposed amendments to Rule 12 would effect the

original request by the Justice Department, clarify other aspects of the rule, and take into account

public comments.  A conforming amendment to Rule 34 would omit language requiring a court

to arrest judgment if “the indictment or information does not charge an offense.”   

Rules 5 and 58

In 2010, the Department of Justice, at the urging of the State Department, proposed

amendments to Rules 5 and 58, the rules specifying procedures for initial proceedings in felony

and misdemeanor cases respectively, to provide for notice to defendants of consular notification

obligations arising under Article 36 of the multilateral Vienna Convention on Consular Relations

as well as various bilateral treaties.  

The proposed amendments were circulated to the bench, bar, and public for comment in

August 2010.  Following publication, the proposed amendments were approved by the

Committee and the Judicial Conference in 2011, and subsequently transmitted to the Supreme

Court.

The amendments submitted to the Court in 2011 included not only a change to Rule 5(d)

and Rule 58 providing for consular notice, but also a change to Rule 5(c) to clarify where an
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initial appearance should take place for persons who have been surrendered to the United States

pursuant to an extradition treaty.   In April 2012, the Court approved and transmitted to Congress

only the proposed amendment to Rule 5(c).  It then recommitted the remainder of the proposed

amendments to the advisory committee for further consideration. 

The advisory committee subsequently identified two possible concerns with the returned

proposal:  (1) perceived intrusion on executive discretion in conducting foreign affairs, both

generally and specifically, as it pertains to deciding how, or even if, to carry out treaty

obligations; and (2) perceived conferral on persons other than the sovereign signatories to

treaties–specifically, criminal defendants–of the right to demand compliance with treaty

provisions. 

The amendments were redrafted to respond to these concerns.  The redrafted amendments

were carefully worded to provide notice without any suggestion of individual rights or remedies.

The revised Committee Note emphasizes that the proposed rules do not themselves create any

such rights or remedies.  The revised proposals were published in August 2012.

Upon review of the comments it received as well as its own further consideration, the

advisory committee made slight changes to the proposed amendments, none of which requires

further publication.  First, the introductory phrase of Rules 5(d)(1) and 58(b)(2) would provide

for the specified advice to be given to all defendants.  As published, the rule provided for

consular notification to be given “if the defendant is held in custody and is not a United States

citizen.”  The change was made in response to comments that suggested that the language as

published could be construed to require the arraigning judicial officer to ascertain a defendant’s

citizenship, an inquiry that could involve self-incrimination.  Providing consular notice to all

defendants without such an inquiry would parallel an amendment to Rule 11(b)(1)(O) currently
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pending before Congress, which provides for all defendants to be given notice at sentencing of

possible immigration consequences without specific inquiry into their nationality or status in the

United States.

In addition, those who provided comments disagreed as to when a defendant was “in

custody” or “detained.”  Providing notice to all defendants at their initial appearance would not

only avoid the need to resolve this question, but also avoid the need to consider a further notice

requirement when defendants initially admitted to bail are subsequently remanded.  While the

advisory committee is mindful of the need to avoid adding unnecessary notice requirements, it

concluded, as now stated in the proposed Committee Note, that “the most effective and efficient

method of conveying this [consular notification] information is to provide it to every defendant,

without attempting to determine the defendant’s citizenship.” 

Second, at the suggestion of the Committee’s reporter, the advisory committee removed

from the published Committee Note a reference to the Code of Federal Regulations, which might

become outdated if the regulation were revised.

Rule 6

As of May 20, 2013, chapter 15 of title 50, United States Code, was reorganized into four

new chapters.  As a result, the statutory reference in Criminal Rule 6(e)(3)(D) to the section of

the Code defining counterintelligence–50 U.S.C. § 401a–is no longer correct because

section 401a is recodified as 50 U.S.C. § 3003.  The proposed amendment to Rule 6 would

correct the citation.  Because the amendment is technical, publication for public comment is

unnecessary.

The Committee concurred with the advisory committee’s recommendations.  

Recommendation:  That the Judicial Conference approve the proposed
amendments to Criminal Rules 5, 6, 12, 34, and 58, and transmit them to the
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Supreme Court for consideration with a recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

The proposed amendments to the Federal Rules of Criminal Procedure are set forth in

Appendix C, with an excerpt from the advisory committee report.

FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to Rules

801(d)(1)(B) and 803(6)–(8), with a recommendation that they be approved and transmitted to

the Judicial Conference.  The proposed amendments were circulated to the bench, bar, and public

for comment in August 2012.

Rule 801(d)(1)(B)

Rule 801(d)(1)(B) is the hearsay exemption for certain prior consistent statements.  It

would be amended to provide that prior consistent statements are admissible under the hearsay

exemption whenever they are admissible to 1) rebut an express or implied charge that the witness

recently fabricated testimony or acted from a recent improper influence or motive in so testifying;

and 2) rehabilitate the declarant’s credibility when attacked on another ground.  Under the current

rule, some prior consistent statements offered to rehabilitate a witness’s credibility–specifically,

those that rebut a charge of recent fabrication or improper influence or motive–are also

admissible substantively under the hearsay exemption.  In contrast, other rehabilitative

statements–such as those that explain a prior inconsistency or rebut a charge of faulty

recollection–are admissible only for rehabilitation but not substantively.  There are two basic

practical problems in distinguishing between substantive and credibility use as applied to prior

consistent statements.  First, the necessary jury instruction is almost impossible for jurors to

follow.  The prior consistent statement is of little or no use for credibility unless the jury believes
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it to be true.  Second, and for similar reasons, the distinction between substantive and

impeachment use of prior consistent statements has little, if any, practical effect.  The proponent

has already presented the witness’s trial testimony, so the prior consistent statement ordinarily

adds no real substantive effect to the proponent’s case. 

In reviewing the comments received after publication, the advisory committee found two

concerns that merited revisions.  First, there was a concern that the phrase “otherwise

rehabilitates the declarant’s credibility as a witness” is vague and could lead courts to admit prior

consistent statements that heretofore have been excluded for any purpose.  Second, there was a

more specific concern that the language could lead courts to admit prior consistent statements to

rebut a charge that the witness had a motive to falsify, even though the statement was made after

the motive to falsify arose, thereby undermining the Supreme Court’s ruling in Tome v. United

States, 513 U.S. 150 (1995).  

In response to these concerns, the advisory committee voted, with one member

dissenting, to approve proposed Rule 801(d)(1)(B) with a slight modification that the advisory

committee believes would preserve the Tome pre-motive rule as to consistent statements offered

to rebut a charge of bad motive, while properly expanding substantive admissibility to statements

offered to rehabilitate on other grounds (such as to explain an inconsistency or to rebut a charge

of bad memory).  The proposed Committee Note has also been slightly modified to account for

the modification to the proposed amendment to the rule.

Rules 803(6)–(8)

The recent restyling project uncovered an ambiguity in Rules 803(6)–(8)–the hearsay

exceptions for business records, absence of business records, and public records.  The exceptions

originally set out admissibility requirements and then provided that a record that met these
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requirements, although hearsay, was admissible “unless the source of information or the method

or circumstances of preparation indicate lack of trustworthiness.”  The rules did not specifically

state which party had the burden of showing trustworthiness or untrustworthiness. 

The restyling project initially sought to clarify this ambiguity by providing that a record

that fit the other admissibility requirements would satisfy the exception if “the opponent does not

show that” the source of information or the method or circumstances of preparation indicate a

lack of trustworthiness.  But the proposal did not go forward as part of restyling because research

into the case law indicated that the change would be substantive.  Most courts impose the burden

of proving untrustworthiness on the opponent, but a few require the proponent to prove that a

record is trustworthy.  Because the proposal would have changed the law in at least one court, it

was deemed substantive and therefore outside the scope of the restyling project.

When the Committee approved the restyled Evidence Rules, several members suggested

that the advisory committee consider making a minor substantive change to clarify that the

opponent has the burden of showing untrustworthiness.  The proposed amendments do just that.

They would clarify that the opponent has the burden of showing that the proffered record is

untrustworthy. 

The advisory committee received two comments on the published proposals.  Both

approved of the text, but one comment argued that the proposed Committee Notes use language

that fails to track the text of the rules.  Slight changes have been made to each of the three

Committee Notes to address this concern.

The Committee concurred with the advisory committee’s recommendations. 

Recommendation:  That the Judicial Conference approve the proposed
amendments to Evidence Rules 801(d)(1)(B) and 803(6)–(8), and transmit them to
the Supreme Court for consideration with a recommendation that they be adopted
by the Court and transmitted to Congress in accordance with the law.
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The proposed amendments to the Federal Rules of Evidence are set forth in Appendix D,

with an excerpt from the advisory committee report.

Respectfully submitted,

Jeffrey S. Sutton, Chair

James. M. Cole David F. Levi
Dean C. Colson Patrick J. Schiltz
Roy T. Englert, Jr. Larry A. Thompson
Gregory G. Garre Richard C. Wesley
Neil M. Gorsuch Diane P. Wood
Marilyn L. Huff Jack Zouhary           
Wallace B. Jefferson

Appendix A – Proposed Amendment to the Federal Rules of Appellate Procedure
Appendix B – Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix C – Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix D – Proposed Amendments to the Federal Rules of Evidence
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