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Rules at issue:

1. Fed. R. Bankr. P. 9016 reads:

Rule 9016. Subpoena

Rule 45 F.R.Civ.P. applies in cases under the Code.

2. Fed. R. Civ. P. 45 reads, in part:

(b) Service.
(1) By Whom and How; Tendering Fees. Any person who is at least 18 years

old and not a party may serve a subpoena. Serving a subpoena requires delivering a
copy to the named person and, if the subpoena requires that person's attendance,
tendering the fees for 1 day's attendance and the mileage allowed by law. Fees and
mileage need not be tendered when the subpoena issues on behalf of the United States
or any of its officers or agencies.

There is a split of authority on what “delivering” means in Rule 45(b)(1).  Some courts require
personal service.  Some courts hold service by U.S. Mail or other means is okay.   See, e.g., a
couple examples of the latter from my judicial district:  SEC v. Rex Venture Group, LLC,
2013 U.S. Dist. LEXIS 44564; Codrington v. Anheuser-Busch, Inc., 1999 U.S. Dist. LEXIS
19505.  Copies of these cases are attached.

I propose that, at least in bankruptcy cases and adversary proceedings (if not for all purposes 
under Rule 45), service by U.S. Mail or overnight courier be included as a permissible means 
of service of a subpoena. 

Support for the relaxed service rule for subpoenas in bankruptcy cases and adversary 
proceedings may be found in the relaxed service option under Fed. R. Bankr. P. 7004, which 
permits service of initial process and the complaint by mail.  Arguably, the consequences of a 
failure of mail service of a summons is more severe than a failure of mail service of a mere 
subpoena (which can be cured easily with another means of service if a motion to compel is 
filed).  With today's sometimes unreliable mail service, service of initial process might not hit 
its mark.  And if that mail doesn't hit its mark, the defendant might suffer a default judgment 
and ensuing post-judgment collection activities.  Juxtaposed against Rule 7004, then, it makes 
little sense to require personal service of a subpoena.  (And let’s not forget Fed. R. Bankr. P. 
1001’s mandate to ensure the inexpensive determination of disputes.)

Suggested revision to Rule 9016:
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https://plus.lexis.com/api/document/collection/cases/id/582R-8MF1-F04D-13NC-00000-00?cite=2013%20U.S.%20Dist.%20LEXIS%2044564&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/3Y6X-3SJ0-0038-Y104-00000-00?cite=1999%20U.S.%20Dist.%20LEXIS%2019505&context=1530671
















































Rule 45 F.R.Civ.P. applies in cases under the Code.  Delivery of the subpoena may be 
made in any manner permitted by Rule 7004.

Some related Rules Committee history:  The Civil Rules Committee considered the issue of 
service of subpoenas under Rule 45 in November 2016 under 16-CV-B.  16-CV-B  is flagged 
on uscourts.gov as retained on the agenda for further research.  See discussion at Agenda Item 
5(c) – page 187 of the agenda book:  https://www.uscourts.gov/sites/default/files/2016-11-
civil-agenda_book_0.pdf. 
If submission of  my suggestion can be considered separately from an amendment to Rule 45, 
I hope that it will.
Thank you for your consideration.

Catherine Peek McEwen
U.S. Bankruptcy Judge
Middle District of Florida
801 N. Florida Avenue, Chamber 8B
Tampa, FL 33602
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