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YEGNREDAY MORNING SHSSION
April 5, 1584 |

The meeting reconvened at 9t 38 @.m., Judge Charles E,
Clark, deting Uhalrman, presiding, |

THE ACTING CHAIRMAN: e are up %e Rule 5%, and I
shewld think the main Feabture of any question sbout 59 (thasg
in the new trisl sestion) has been soversd by ouwr discussion
6f 6{b) and owr conclusion That we would have three aiffsrent
yargions %o recommend on the general prinsiple of further fine,
I shouldn't bthink, therefore, there was anyiilng more thal was
worth discussing on 59, Has anyone any,sﬁgg@aﬁiﬁna about B9

JUDUEE DOBIE: You bave ocut out that thing in
braskets, heve you? _ _
| THE AGTIAG CHAIRMAN: Thst will reslly go with one
éf the slternatives, you ese, Armiatesd. That will go with
what was the firgﬁ‘w@rgisﬁ put up for BAule 6{b). The second

vergion pulb m? for Bule &{b) would make no change, I should

ghink the final version which we doveloped, whlch was o leavs

6{b} ne it is, would probably suggset no change here.
 qUmGE DOBIN: ALl right.

Mit. HAMEOWD: In connestion with that, how are you
going to put that up? Are you golng Yo have three -S@P-ﬁmt-ﬁ
drafby oF are you Just golug o hava_a Qﬁaﬁemaﬁt'ia regerd W Lt¥

THE ACTING CHaISHAN: I would augpaé@'%&at'iﬁ.geneyal

we would have Lhrss separsie drafis or a% louat snough
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| sistenent.

JUDGE DOBIE: We wsually g of Yeooid as Petommend-
ing one of thenm, ﬁnﬁ’t-we?

| THE AGTING CHAIHMAN: I om not gure that in this pap-

ticular ocase weo did recommend one. In cerialn other cages

(for example, in Rule 1Z) there was a Committee choice and a
ninority choise, bub h&ﬁa there was, as i‘rﬁmamhér, RO ELPrEss
preference of the Gommittse.

MR, HAMMOND: I was Just wondering about 1%, I was
a 1ittle worried about this slternative rule business, pubiing |
thesa'mg@ too. I don't know,but I éild hear that the Crisinal
Bules Uopamilttes hﬂéiﬁqmg,%ﬁauﬁis in that regavd, putiing up
alterna¥ive pules, On this time thing, of couwrse, you could
é&y that some members of the Uommiitee favored retaining the
rile as is, snd other memberg favored ineluding in there cer-

tain other rules, with an explanation of why. My poing is

- thst X think we ought © be a 1ittle vareful about how we 4o

thaby ang not put up any more glliernative aectual drafts of

'?ﬁl&ﬁ than we have to.

BEE

THE ACTENG CHAIRMAN: ALl I can say on that is that
it seems to me we have been very limited in our gifferences,
that thers are several oases whers I a@ qui%é sure members of
the Uomzittee have resirained themselves. I know that, if I
were making an sctual vote, there are several of the things

that we havs paseed that I would nob vote for, but I don's
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expest to say snything sbout is., For ﬁy-part} I think that we
are limiting our statements %o relatively important peints.
I mey have come from a different training., I feel thst expres-

aimﬁ of views is helpful. It happeus to be a tradition of my

- eourt, For example, Judge Losrned Hand always Bays %na; he

thinks that is a helpful thing, “hensver you have real views,
exprose them, -

MR, HAMMOND: I didn't mean thsil to out out the views
on the %hing, but 1t is 3&#& a question of whether you should
have complete drafis. Thiz As & different slituation from mosg
of them, I think, _ _

DEAN HORGAN; This one (at any rate, for 59{e)),

- Gharles, I think nesds only a note here that if the changes

were made in 6(b}, thers would have to be corresponding cheanges
here, or scmething of that s&rt;

THE ACTING CHAIRMAN: Yes. I wanted to finish out

what was my thought. I wasn'?t sugpesting sny partloular form
as the one to follow. When I mald that I thought 1t better to
bave the full édraft, 1t wae on the point of understanding.
A11 I sould say &g to the wsy 1% aﬁe&lé be put out 1z that I
think it ghould be any way that makea 1t clear, whatever way
makes 1t clear %o the roader so that hs uﬁﬁerébanﬁs what we are
talking abous, o

DEAR MORGAY: Our metter on 12(b), I think, hag %o be

spelled oub, but ¢n this particular thing, where 1t is only a




The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 Mo. Michigan Ave,

Naticnal Press Bidg,

1370 Ontario Street

Cleveland

Law Stenography ® Conventions ¢ General Reporting New York

Ghicago

Washington

572

question of whether thers shsll be an extension of time in
partioular eases, I think we can do %that by g text statomend
pverfectly simply.

THE ACTING CHALRMAN: That ie quite all right on
that. 4As I say, enything that can be understood. That $e sll
¥you need.

Then, of course, thers is ancther gqueation sbout
which I haven't been clear, snd that is how far it was desir-
able to make supporting statements. On that, what I dig for
thia version was, as you see, te moke them very brief, almost
barren. I did that bscauge I thought that waz the bet ter way
to present it to you. Hr. Hitehell, in his comment, referring
paftiﬁmiaﬁig e Aule i&, gays that there should be explasaiion,
" DEAR MORGAN: I think that is quite olear,

THE ACTING CHAIRMAN: I rather think there sghould be.
I gon't know guite how that should be deﬁﬁiﬁ§Eﬁ, becsugs I
di@m*% belisve I should write all the explanations, for gxamole.
i thought that when I got buek, unlegs the G@mmitﬁee has some
auggestions, ﬁ*weui@ get hold @f-ﬁ&t@héli and 20 over it ang
see how iﬁ-ah@ulﬁ'ﬁé dons. I think we should ask somsbody from
what mlght be %ermed the prevalling view to write a statement.
1% there is no ons ais@& I will write & statement for the views
that I am suvporting.

HR., HAMMOND: I have had several pesple soeak to me

sbout the notes, hoping that the notes would be full and would
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axplain what th&-ﬂﬁﬁngﬁs aﬁ@. I think perhang that may be
what hasg h&ﬁﬁeﬂﬁé with Mr, HWitehsll, and that is why he aﬁaxa
about the netes belng fuller, %eo. |

THE ASTING CHAIRMAN: That is snother thing. I don's

- mee why we shouldn't take 1% up now beocause I was golng te ask

you about 1% later. I 614 ask you to think over the notes as
we went along. Mr. Heors ané Mr. Cglebay anéd I have been work-
ing on them. These are what we hod thought were sdsguate and
in line w&tﬁ the previcus notes that we supplied ﬂrigiaazky
and somewhst fuller, as they should be. These ave amme&h&ﬁ
fuller. I suppose thet is jJust decause you ﬁﬁnft recognlze
your own brsin ohild. I was a little surpriged when Me, Hitchell
mage the comment, but that is all right. If they are insde-
@ﬁmta‘@r 1% something more should be done, we had betisp Rﬂﬁ@
ef 1% m@w¢ i would 1lke to get %aur reastion. /ﬂaw about the
notes? |

ME. LEMANS: I thought thoes I read were gulte oleap

ag lndicastling the réssons for the changes., Until I heard M,

Hivohell's oommenty, 1t Ra@n't occurred to me that they weren't

adequate. Az I read the suggestiens, I got the reascns from
the npiss quite clesrly. How zbout you, Badie?
56, but I thought 1t might be

DEAN MORGAM: I afd,
that you might explaln the impact of some of the declslons a
1i¢tle more fully, Gharlis. Thst ia the only thing that I

thought ¥r, Hitehell probably had in aind, some of the desisions
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that caused us to make the changes.

THE ACTING CHAIRMAN: OF coursze, thers are three
things to whieh ¥r. MiSehell might have reforved. He might
have had all of them somewhat in mind. The first thing is this

- question of explanations of different views, and that I had

left purely tentatively for discussion, and I knew that wasn't
extensive., .. -Aﬁﬁ"ﬁhﬁr’ is the question of whether thers were
aeriazin notes f&r-thérﬂuﬁrﬁma Gourt. I think maybe he had the
impreselon, Just as ¥r. Hommond wae suggesting hevs, that some
notes weve Girected to the Supreme Uourt, and I repeat that
what I had in mind wae that there would be no &wfaz*én%‘;m%mm
I éiﬁﬁ‘% 588 mny particular reason for it. As I suggested the
other day hevre, I think perbaps the Supreme Jourt has icss
need of zny notss than the bar génerally.; so I was meking np
differentiation. Then the third iz the suggestlon you made
Just now, and perhaps At 1s the d¢etermination of all three.
Of course, we will g over them and consider expanding the
canes 'ﬁh@?@mr-mﬁawwm_ but that would be the reachion of
‘the Commiittee, would 1t, outside of & 1ittle expension of %hat
kiﬁ&?f

PROFVESSOR SUNDERLAND: I think that is all that is

necessary. I think in som of the cases you don't get enocush

Tron the note of what you feel when you go and look them up.

1 think there ought 1o be encugh in the note so that you z%
least get an ldea of what the case will be if you do look 4% up.
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THE ACTIRG CHAIRMAH: I tske 11 the view would be,

then, that we don't necesearily need o stick very olosely @

our former form. I mean the form of the already printed notes.

PROPEBIOR DUNDERLANDT Ho. | _

THE ACTING CHAIRMAN: OF course, thers we didn't
into cases very much.,

PHOFESZ0R QUSDERLAND: ¥o. I think 5 little mors
expangion on the individual cases that are controlling would be
an improvement, but otherwise 1t seems fo me the aotes arve
perfeatly adeguate. ‘

THE ACTING CHAIRMAN: Agalin,I will Salk with Hp.
Mitohell on thigg oo, ﬁnt i %nink_ﬁa san go shead on thaat
basls as to gat%&ngwﬁ? opopsing points of vicw or anything of
that kind, any sugrestiong you want to make. ALl that I have
in ming iz to meke 1t clear.

i% remings me sonewhat of ny collesgue, Prafessey
ﬁﬁ@@ﬁhﬁil.ﬁﬂerﬁ,‘whﬂ has gome ldsas abowt stadying law on

sationg. A% the foutball gomes at Yale, Mr. Hoore gets up

&nd stamps the seat and says, "It looks 1ike a grand Pight,

1f I oould oRly get dn on 1%, but I don't know what is going
on.® |

DEAN MORGaN: He ien't the eonly ons.

THE ACTIHG GHAIRMAN: o, 1T we Just meniion the
ldnan @&ph&&&@ﬁ$1¥§ we oan let them in on what g golng on, 8o

they can Jump in and have gome fun, tee. I you wan$ to make
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any further conerete sugsestlons, of sourse that is all right,

but I think Dsan Horgan s quite correct that in this par—

tioular esse 1t will be clesr without s9tting it out in detalil.
I there any further suggestion? If net, shall we

pass to 607 -As to 60 in gensersl, of courme, all our sugges-

- tion sbout Hill v, Hawes iz now by the Board. It is unnesessary

o consider 1t. 8o the materigl in this 5&3&&@ note, ﬁegiﬁniﬁg
at 56 and going on W 59, I think we can Just forget. OConming
back, I don't know whether %hé?a is anything nore you wish
conglder or not. in {2) there iz an adaition which was vobed
that mi%ﬁ%ﬁ%g'ﬁﬁulﬁ'ﬁﬁ corrgoted after theappsal ls Tiled, |
before the Yesord on appeal is Gocketed. That simply clarifiss
& pelint.
| JUDEE POBIE: Ebmgm@mn;emryaet@é in the distrié%
cowrt, of course. _
THE ACTING CHaTlia: Yes. Thess are digtrict court
rules. A% Eééﬁt, that hss always bsen cour story., You will

netiﬁe'that at %ﬁé and we substitubed the word "docketeg™ for

73al. | |
PROFESSOR SUNDERLAND: But in 73{g) you don't sbisk

1o that ssme terminology. I anotise in (g}t "The record on

the appsllate court sad the action there docketed®, The thing

doesn't work out -quits yetg-
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THE ACTING CHALIMAN: What de you say aboui that?
MR, HAMMOND: My, Mitchell has a sugpestion. He
says on thils: "8trike out the words ‘record on' in line 6.
Hy understanding is that it is the sppeal which is docketed.?
JUDUE DOBIE: I think that is improved termingclogy.
Jou Tile a record and docket an appesl.
PROFESSOR SUBDEARLAND: I think that Lis right.
THE ACTING CHAIRMAN: That ig all right, isn't i%%
PROFESHOR HODHE: I think so.
THE ACTING OCHAIRMAN: ALl »ight, T think thst iz all
Phaht,
JUDGE DOBIE: I think that is a good thing to etrike
@ﬁz ipecord @ﬁﬂ-hafnré appesl is dookebad¥,
| THE ACTING CHATRMAN: ULine 6, Rule 60(a), strike out
the words “"record on", so as tg‘ﬁake 1%t the appeal.
PROFESSOR SUNDERLAND: Then, to sorvespond with that
iﬁ 723{a), you should make the sazme change.
THE &ﬁ"ﬁi‘%ﬁ CHAIRMAH: You had better hold thaif, will

‘you, and we will take that when we gel there.

PROFERIOR SUNDERLAND: ALl right.

THE 4QTING ﬁﬁaiﬁﬁaﬁ: g to 60(b), ¥r, Horgsn has sug-
jeated a change, but I think that more or less coversd Hill ¥.
Hawes.

LEsd MORGEH: Thet is 1%, You were assumlng you wers

geing %o change 1t to go in Hill v, Hawes.
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THE ACTING CHAIRMAN: Is there anything left of
yeur sugsestlon now? I am not guite sUre.
DEAW HMORGAN: I don't think se. You ware.gaimg te

say "where substential jJustice requires,” if we wers going %o

 throw 1t wide open o him, and I don't suppose we went o throw

it any wider open than it iz novw.

THE ACTING CHAIRMAN: I tske 1t that is She general
view. Then this in ite redrafted form was considered a goed
degl, and I take 1t thie ig what we agreed on, I don't think
there is any gueantion sbout it.

¥h. BAMMORD: I was just wondering about the insepr-
tlon of the words "fraud, aisrepresentation or other misgonduet
of an adverse p&rtyu“. I was looking over the past drafbp. We
had thet in there at one time, #ﬁﬁ then we struek it out.

DEAN MORGAN: Hd we strike it out or did it just
drop oub? J

MR, HARHOND: I csn give you the whole history ﬁf'ﬁh@
thing, if you want me to, bul spparently fraud Atsel? remained

in there up wntil the Tinal revert, snd it was in the finsl

report that we strusk 1t out.

DEAN HORGAN: Ig there any evidence of why they
struek it out. I think that was inadvertence or excusable
neglest on the psri of szomecne.

MR, LEMANH: Inexeusabls.

M. HAMMOHD: There muat have bsen some rsason,
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netween the repor® of April 1937 and the final report, thatg
the worde "frawd® was eliminated.

Wi, LEMANE: I% was in the first draft that vent oul?

FROFREBSOR MOOHE: I think i romenber thet. HBe.
Olney was gquite smxlous that the Ogliforals statute be baken,
ang the Galifornia aﬁatuﬁa,'i would say inadveriently, does not
mentlen fraud, but the decisiong have read 1% in. |

DEAN HORGAH: That is the ansver, then, is 119

%R; LEMANN: The transeript of the debate would show,
wouldntt 197

;R, HARHOED: Unfortunately, we badé no transopipk.

SULGE I0BIE: 17 you do 1t for misrepresentation, you
sertainly ought to &é it féy fraud, @ugh%n;t yout
| Mit. LEMANN: Mot like this?

AR, HAMMOND: . No, thﬁfmaaﬁiag at Ghicago, the first
meeting, wég reported in. full, Then the next two meetings were
rég&?%@ﬁ in full. Aftsrwerds, w2 had no full report of the |

meetinge. I alwegys thought it wes uwnfortunate that we dldn'y,

cand I Bave found that 1t has been eince, bub I think #r,

ﬁitmhﬁgi thought it wae unnecesgary and uvaduly expensive.
MR, LEMANN: Haven't we had them in the last sessions?
U, HAMMOND: We have had them ever since then; I
mesn sings we started tsking vy the azendmente o the rules,
| MA, LEMANN: We had a reporter here, I thought, at

every sessicn I attended.
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DEAR BMORGAM: But 1t wasn't mﬂiﬁ’tan up.

MR, HAMMCED: We had a reporter, but he tock down
only the conelusions after the first thres meetings of the
Advisory Commlties.

Wi, LEMANH: I sse,

THE ACGTING CHAIRMAN: I think Mr, Moore is corvest,
I know that we had scme Giscusslon, and I know there was then
c@hﬁiﬁ@faﬁi@ doubt oach way. That would be my recollection,
too, that Judge Olney thought we shouldan't put 1t in beoguse
1% wasn't in the original, It seems to me 4% ls guite Gesir-

“able.

DEMN MORGAN: Absolutely.

Hi. HAMMOND: I am wondering about it.

JUDGE DOBIE: I move it be kept in.

MB. EAMHCND: fhis thought alsc cbours to me: It

mggﬁz have been knooked cut becsuse you would have the same

‘thing under a motion for a new teial on the ground of newly

dlscovered evidence, wouldn't you?
DEAN HORGAW: Oh, ne, not nesoessarily on account of
raud, |
THE ACTING CHAIRMAN: They are sort of correlatives.
| HR. HAMEOND: In other words, I didn’t want to have
too many remedies to @t at the same thing,
Qﬁﬁﬁ MORGAN: Krock out fraud and lsave in nisrepro-
sgntation? |
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¥R, HAEMOHD: Bisrepresentation wasn’t in thers,
gliher.

DEAN MORGAN: Was there misconduc$? There wes none
of thig {2).

HR, HAWIOND: dNone of this was in there, and it just
followed the Galifernis statules, you sse.

BR. LEMANHT Hae this psregfaph beén svalled of much,
Hr. Hoore? |

PROFESSOR HOURE: Ok, there ave gulte a few cases,
They do relieve the party fron a Judgnent becauses of fraud.

M, LEMANE: I shounld think the lesser would laclude
the greater. This was a novel provision when we put it in, you
Enow. 1% was Ieken Ivom California, and mosb.of ua, I thial,
kaﬁ ot heard of 14, That is wﬁy i askel whabthey 1t proved
a8 gperricesble we Judge Clney m@mgims 1t would be. But i
alan't orlginate with the Reporter, as I recall it. 1%
originated entirely with Judge Olney.

THE ACTING CHAIRMAN: fThai is true. It came from him,

I wiil sé-ay this: This nay be more & feeling I have than &Mﬁm&

i’a&ai’s; Lut it seems o me LY Feadlly hss besn a groadb thing. W
Hoore and I have discussed it. Mr. Hoore has had s 1itile ques-
tion, I think, chisfly on the ground that he tbought it bas
been indeflnite, limited, and s0 on, znd @dn'i gulte 1313 the
bill, I agree with him on %hat, but la abbual remedy 1t seems
to me a fine thing. . '
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MH, LEMARN: His eritloise is that it is-mﬁ@fs,am#
and what? I didan't catoh ths word.
THE ACTING (MAIRMAN: And not complete. I gon't

know whether that ic what I said or nob, but that is what I

have in mind, that 1t isn't complete. 1 think 1% is s Ting
thing. It is not merely on the positive side. It ig alsp on
what might be fermed the negative side. You can say %o a

" Well, proceed under 60{b}.* Here ig the

person, that is,
kKind of ¢ase thal ¢ame up and worried the distriet Judge in

Hew York a great deal, although I don't see why he couldn'd
easily have proceeded under 60{b). I% waz a case where ancthey
dlatriet judge had granted & wotlon %o dlmmlss, without saying
anything aboul permission %o aunend, ﬁhethﬁr it was insdvertence
ér not, the second Judge ﬁi@n*taknmw, ?hgﬁ was the firsd
judge's order, Just an order of diemlssal, with no permigsion

te amend. The second Judge asked, "What shall I do? There

must e soume #ﬁﬁ%ﬁ somewhere,” That was Judge Rifking., He

wrote guite a plece on it. He finally ended by almost maln

'atr@sgﬁh saying, "He muct amend i1, and therefore the whole

3&&%&&&%'@&3 be recpened.”

I saw hip afterwards snd asked, *wWhy dldn't you use
£0(b}? 1t seems to me that 50{B)} is Just the thing for that.®
He was quite surprised and gaid, "I never thought of 1t.7

it 1s that kind of thing, It geeme to me te glve a

nige 1ittle play in the Joints, so to speak.
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i, LEMANN: The word Yhisz" that you are now golag
to Gake oub, mighi have interfered with the use of 1t in the
egse whioh you refer tos It wasu¥$ the party's mlsiake or

inadvertencs, It was the Pivet Judge's ruling. You have

covered that new by tseking out “hiﬁ“ﬁ but as the rule then

stood 1’&@&*% know whether your Judge could have used 6ﬁ§%},

THES ACTING ﬁ%gﬁﬁﬁ%ﬁ: of eourpe, that ig true, srd
this came up with HA1l v, Hawes in the appsilate court. ?héy
asid 1t couldn'ti be uged there becnuse 1t was the oleri'’s
algtake, |

DEa MORGAN: That is right.

THE ACTING Gﬂﬁzﬁﬁﬁﬁ: Az g matter of Tact, I think
I myaslf might have used it because it always %@ﬁ%@ﬁ o se
that wvhen the Judge mskes the miﬂtﬁkaw*iﬁ mipght n@t be go true
in the case of a olerk, but in ay case that I am spesking of
in Few York, why didn't the Judgs aﬂﬁa% the eoriginal order?
There would be only two reasons. One, and most likely, is
thet the moving perty bad made the mistake ¢f not asking for
it.  Toe other might be that he considered tThe point and de~
eiﬁeﬁ ageinet 1%, bﬁﬁ—ﬁiﬂﬁ@ there was no showing of that, 1%
wag probably the first one.

- MR, LEMANN: You don’t think that even with this

change, 60(b} wouls permit a judge to Sake Gere of a situation
Like HULL V. Howes? |

THE ﬁ@miﬂ@ %K%Kﬁﬁﬁ%: #Ho. I suggested that as an

y
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alt@#na%iva; &ﬁé that ig cut now,
(MR, LEMANE: I mean without any shafige in this rulse,
LEAR MORGAN: Be.,

HR,  LEMANE: You said it came wp in Hill V. Haweg.

Do you tolnk 1% could have been used in ﬁill ¥s Hawes?

DEAR MORGAN: Bo. We are talking sbout amending
thj.ﬁo | |
MR, LEMANH: I thought you sald he had dlscussed 1t

in conneetlon with Hill v. Hawes when the case was pending.

THE ACUTING UHAIRMAN: we diseussed 1% here at the
Commlittee meeting, I think Judge Donworth brought it up o
or thrse timss. ‘ |

LE&B ﬁ@ﬁ&ﬁﬁ; Yen,

SHE ACTING CHAIRMAN: ‘émﬁ,. of course, the couris have
digeugsed iﬁg Foberts discussed 1%, They all decided thed
"through ﬁié mistake® couldn’t refer to the mistake of the
clerk. '

MR, LEHANN: Tnerefore (that is why I am asking),
we are taking "his” out now. |
o THE ACTING CHAIRMAN: Yes.

MR, LEMANH: Even with "his" out, would it cover

s Gase like Hill v. Hawes without any further change?

THE ACTING CHAIRMAN: I wonder if it wouldn't. I
don't know that I am sure about it, but why not?

MR, Lﬁﬁﬁﬂﬁz Now we have put in speclfically that the
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Patiure of the olerk to gilve notice shall not affect the
finglity of the judgment.

THE AGTING CHAIRMAN: I guess 1%t wouldn's,

DEAN HORGAH: It wouldn't now.

THE ACTING CHAIRMAE: I gusss you are right.

MR LEMARN: I Juet wondered. Heybe it would. It
was rather steriling $o me. I élan't think that was the kind
of thing that ihls rule in California was ever intended %
sover.

| DEAN MORGAM: Bo.

THEE AUTING CHAIZRMAN: Well, I withdraw what I ssld
in view of the atatement that nothing the clerk does shall bave
any affeci—w " k

Eﬁﬁg ﬁ%ﬁﬁﬁ§~{1ﬁ§érpaaiég}; ~m3f the finality of the
Judgment, %u@ you might make thé'argumﬁnt {i was interested %o
hear you supggest 1t), notwithstandling your concession of &

moment sge, vhat notwithstending whal we ars nov doling on the

Kgabja@%waf notice, this rule wmight be sald to glve you s chanse

to relieve the pariy freom the fmet_that he hadn't taken hip
appeal within the proper time.

THE ACTING CHATRHAN: Aren't you rather concenivating
on taking ount the word *his®? You wouldn't want to go further
tﬂaﬁ that.

HE, %EH&%H& I am not gaying I object %o 13, I am

ﬁuat thinking aloud, s I do with many of ny quesilions,

I
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without indlecating my own sonclusions, Just to rsise a point
for the benefit of dilssussion. .

PROFEGSOR MOCHE: I don't bellieve, even with the word
"his® cub, that the Hil) v, Hawes eltuation is coversd ab all,
becauze the éudgmﬁnﬁ-iﬁ not taken agsinst the pevty wbo, you
Baid, Waﬁ'inaﬁv@rtent, and szo on. The judgment is properly
taken, It is the fallure to give notlisce.

HR, LEMANN: I would say that is so, and that would
show that you nav&r-aﬁﬁlﬁ.havm applied 1%.

THE ACTING CHATRMAN: I guess that is so.

i thers further éisoussion? hrmigtend, you meved
i1%s mporovel, I think, ‘

JUDER EI& Tes.

%Hﬁ‘ﬁﬂﬁiﬂﬁ-ﬁﬂﬁlﬁﬁﬁﬁz »%ﬁy further diseussien? 17
not, ail %h@aﬁ in favor will say "aye®; those opposzed. {Carrisd)

MR, HAMMOND: There is one little change of Mr.
folman’s here. There is a word he wanls to de-such here in
1ine 1%. : | | |

DEAN HORGAN: Oh, Yes.

HR, BARHMOUD: Page 55, line 13,

THE ACTING CHALRMAN: To make it "the".

MA. HAMMOND: Yee, o

THE ACTING CHAIRMAN: In line 13, change “such’ to
"the?,

Then we go over to Rule 62. That is one of thvae notes,
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but I %ske it we have ssttled that, We pass 62.

DEAN MORGAM: How sbout 60{b)? That is sll right,
ig 3%%

THR ACTING CHAIRMAN: Bule 60(b} is what I thought
we were dlsonselng. We pasged {a) without a Tormsl vote.
Nobody reised a guestlon.

" pEAN NORGAW: M1 right.

THE ACTING CHAIRMAN: Is there any resson for not
agsuming 60 is apﬁrﬁv%@? Rule 60{B) was approved spesliiieally,
go ¥ think vwe bhave coversd iV, _

DEAN MORGAN I am s@rr?. T was looking at page 57

FIDGE IOBIN: The only thing you 4id to 60{a) was to
atrike out "regord on',

THE AGTING CHAIRMAN: That 48 3t. ¥e pass, then, 62
and 64, *

Rule 65 was Tor sult on the bond. As we say in the
ﬁé%a, there 13 no reascn that Ruls 65{ec) and Rule 73(f) should
operate- ifferently. He nave always had a prevision on attion

on the Dond gives as part of the process of appesl im 73{1).

Any guestion? If not, we will ccnaelder that approved and pass

on to Rule 66.

‘ Ruls 66, you will reoall, wa® %o cover the gquestion
of é@@aﬁiﬁy} snd te make 1t 2 11ttle clesrer how Tar the ruloa
applyh%@-tha guestion of rsceivers, We haven't any referencs

here, have wéﬁ to Federsl rules, the polnit we disousged sarllier?

W
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DBAN HORGaM: I ﬁhimk not.

THE ACTING CHALRMAN: Is therc any guesticn snyone
wJants $¢ ralse about 662

W,  BAMMOND:  Bule 17{b), iae_xpaﬁi‘hy $e Bue, has the
same wording,

THE ACTING CHALRMAN: Where in that?

DRAN MORGAN: In 17(b}, Cepacity to Sue.

MR, HAMMCHE: I wonder 4f it is amended in the sane
segnae here.

DLAN MORGAN: I suppese go.
iRe LEMARNN: What you say about a sult azsinst a
recelver not bsing e@mm@aeﬁﬁ without leave of the court apooinig~
ing bim has bsen the lﬁw fer sizxty yeosvs, whieh I think is
right. I don't veally sse much é@ﬁﬁ@ in & rale gaying you
can't gus & revelver withous 1@&%% ef the court., I ﬁam*%-kﬂ@w
why you shouldn't be permilted fo sue the reaeivsr umaef modern

ngitiﬁns, but thet is the existing law, and prabahly we

snowld not mske a change in 1t. We are sort of eaphaslidng 3¢
ang inccrperating 1t hers. We didn't incorporate it before.
we #ﬁ?%'ﬁill&ﬁg to leave 1t to the decisions. I was wonder-
ing a8 I resad i1t whether iﬁ'Wﬁa suggesting approval of what
ssens te me en anachronistic rule. |

YHE ACTING CHAIRMAN: I should think se. Thers may
not be much reasson £or it.

DH AN Qﬁqﬁm. i alwsys thought an officer of the

v
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the court was sued in the cspacdity of an officer of the Gours,
and 1% would be contempt of court.

MR, LENANH: Thet is foolish,

DEAE MORGAE:  That Ls presty silly now.

i, LEHANH: We are sort of giving it a neod here.
I am Just wondsring if somebody would say that we thought well
of it. Before, we Jjust left 1t alone. It may bDe the ldes iz
that our pulting in the sentence in linss 2 and 3 make i

impertant to sdé B. I gusas Senator Loftin would be all for

thls, wouldn't you, Senstor? Tou don't want fo sue a recelver

without permisgicon of the cours.
| GENATCR LOFTIN: I am not a receiver now, I am a
trugbes now. I an not affected by this at all.

THE ACTING CHAIRMAN: Anything more on 667 The waln
waing ?ﬁu.h&V@ in wmindg, Mr. H&mé&né,'ia whethey the first sen-~
tenee should come laber,

R, HaM#OuD: You can do it that way and put all

. that Hes to 4o with an action by or sgainst the recelver up

together, of you could put the practies part first and the
actich part last. I rather thought the provieione gealing
with the setion wers the ﬁhings that these rules really deali
with snd thsi those should all ke put wp fir&t.

eun ACTING CHAIRMAN: Will you take that under sdvlse-
ment ? ' | |

MR, HAMMOMD: It is Just a sugoestion.
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M, LEMARN: Reeaing sgeln your notes on page 6,
it seems thal you have a Federal statute now that glves pratly
broad lesve to sue a recgiver.

FAOFESH0R CHERRY: Yes,

ME, LEMANN: I Just wonder how nmuch it is frue. You

call sttention to 1%, but I wonder 17 you aren't sori of stat-

ing an exeeptional omsé instead of the general rule by the

language you put in the rule. SemeAgeaple foad the rule and
don't read the notes. ‘"aclions againet a receiver may not be
commenced without leave of the court appointing hinm ﬁxaep%
when authorlzed by =z statute of the United Sﬁaﬁés.” When you
read the ncts, you see you have a statute of the United Stctes
woloh I isagine would authorlze a sult in aluost every case,
wouidn't 142

SENATOR LO¥TIHy I think that applies generaslly o
reselvers for railroads. '

R, LEMARN: Tais sbatuge?

o SEHATOR LOFTIN: Yes. I mean in practice.

_ AR, LEKARN: Yes. That is because in railrosds you
haves aﬁailiary recelvershlips more, I think, than in mest ether
caseg, don't you think so? Don't you think there are more
sncillary recelvershins for railreada?- |

.ﬁﬁﬁﬁﬁﬁﬁ %ﬁﬁ?iﬁ: Hore than genersliy.
THE ACTING CHAIRMAN: I think that sctually we also
gppiy 1% o s trustee in s veorganlzation. I think we actuslly
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have applled 1% in our cmuﬁﬁf

M, LEMANN: You mean this stebute or this rule?

THE ACTING CHAIBMAN: Yes, the sbatute.

i, LEHANN: I wonder what are the cases now in wihieh
s sulkt agalnst a recelver 1s not sutherized by a statute of
the United States, because we have a statute guoted on page &l

PROPESSOR MCORE: Sults in relation to properdy.

SENATOR LOFTIN: Any sult that does not involve the
operation af the property.

T ACTING CHAIRMAN: Any claim that ig already
existing. |

MR, LEMANN: That an%aﬁates the regelverahip, perhaps;
olaims that snbedats the receivership,

SENATOR LOFTING Or any other elalm that does not
invelve the operation of the property.

THE ACTING CHAIRMAN: AdJustment of the 1ntarasﬁs-@f'
all kinds in the ecsiate; that is, pre-receivershlp claims, and
20 f@w@@. Tiie is a brosd statute, and 1t ls belng used right
along. I don't kﬁﬂw quite what you eould say éx@ept that it 1a
broad and yet it doean't aeﬁar eﬁé?yﬁhingﬁ '

¥R, LEMANN: ‘Thet is right.

THE ACTIRG CHAIRMAN: OF course, 1f you thought 1%
éeﬁirﬁbié; you could put the statute up in the rule. I think
we do that some., I think we don't like to do it oo mueh,
unless 1% 1s'va#y impor tun b,

H
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¥R, LEMANN: No. The cnly slternablve would have
baen to eliminate lines 4 snd 5, but 1 don't think so. Thay
weren't in there ﬂ?iginallya They ﬁeéﬁ % epphasize what nay
be now rather the excepition to the situation.

THE ACTING CHAIRMAN: Unless %heré is some motlon,
we Wwill pase on and take Rule 66 as approved.

Rule 68,

Jﬁﬁﬁﬁﬁﬁﬁﬁlﬁz Moore, is thst used oftent There are
not many cases on that, are they? |

PROFESSOR MOORE: Rule 667

JULGE DOBIE: Rule 68, Offer of Judguent.

PROFESSOR MOCRE: No. It may have been used 2 good
éa&lt put there sren't many tases, |

JUDGE DOBIE: Yes. ﬂyﬁinarily,.éf course, it is
pretty simple in its operation.

 PROFLSSOR MOCRE: Yes.

THE ACTING CHAIRMAN: ¥r. dNopgen hag ralsed a quee-

tion &5ﬁ'ma&a-a suggestion, and I take 1% that, while he put 3%

inith@ form of a gquery, what he reslly had in mind was some-
thing iike this (he can see if I gtate 1t correctly): I%
would be adding in line g after the word %admisslble™: ‘as
svidense of the Fact or extent of the offeror's liabllity.®
 DEAN MORGAN: That is all Pight, yes. I think that

1s what yéu;maaﬁ, isntt 1te

THE ACTING CHAIRMM: Isn't that what you meant, Hr.

]
i
-~

.§§g _ _
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Hoopre?
DEAN MORGAMN: I g@ quite sure thet Ls what Bill neant.
MR, LEBANE: You have sven a brosder etatement now,
'ﬁheughm

UEAN MORGAN: I say, he has 1t "shall not be admie-
sible. ¥ 'ﬁf course 1t has to be admisesible for the fact of the
offer, whether thst is relevant.

HH, LEMANN: It weuldn't be relevant under this rula.

DEAR MORGAN: Not in this aa%ieﬁ, byt it might be
relevant in snother action. You Vﬂry-rreqneﬁtiy have the guss-
tlon of whether youwsre aciing in good Talth when you nade the
offer, ‘ | |

THE ACTING CHAIRMAN: %ddie, doesn’t that now leave
the "except® ¢lause a 1little hﬁggiﬁg? | |

DIAN MORGAN: What? “Exeept" whers?

THE ACTING CHAIRMAN: ‘except in a proceading o
détarmine gosts.? It leévas that & 1ittle hangling, doesn't 147

- PROFESSOR SUNDEHLAND: You would out it out, wouldn't
you? ) _

DEAN HORGAHS Zou don't need %o have that "except
slause at all, 17 you put it my way: ‘“admissible to the fact
or sxtent of iiab&liﬁy‘“ Isn't that 1t?

JUDGE DOBIE: I think thet is clearer,

THE ACTING UHAIRMAN: Let me read the sentence, then,

28 I taks 1% you would sugsest iﬁ, %An offer not accepted

{
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shall be deemed withdrewn and evidence therecf shall not be
admisalble as evidenes of the f&atAer pxtent of the offeror’s
1iability.® Period.

DEAN MORGAN: That is it. That is, "shall not be

 admissible as tending %o prove¥, you see; “shall not be admis-

sible to prove the act or extent of the offeror's liability.”

MA., LEMAHN: Is that = rule of evidsnoe?

EE&%.MQRG@K:_ It ig an a2dmisesion vtherwize, except
ue an offer of ammp?@miséw

MR, LEMANH: It lg not a rule of subsgtantlve law.

DEAN HMORGAN: Ho, no. It is & rule of evidence.

MR, LEMANN: It 18 not a part of evidential rules
that mlgnt be considersd to aff&aﬁ subatantlive righis.

DEAN HMORGAN: I don*t think so.

MR, zﬁﬁﬁﬁ%z It ma&ns‘thmt in anﬁiﬂthﬁr pr@eaeﬁing
you couldn’t offer 1t. H

DEAN MORGAN: This is eaying you couldn't affer it
in %hignpreceeéiﬁg %r ang‘athey to show that he wag lisbls er
the é::a:'ﬁég‘t of his 1lisbility. |

| - MR, LEMANN: If you sald, "shall not be admissible

in sny proceading®, would that cover what you have in mind?.

DEAN MORGAN: No, certainly not, bessuse 1t would be
sdmigsible for any ather nurpoases, where 1t is relevant fa# any
octher purpose. o |

MR, LEMANN: You mean to make 1% admissible? I am
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not sure that I follow.

| DEAN MORGAN: I mean to meke 1% inadmiesible when 14
ié gffered to p?eve.th&\@xﬁaﬂt or the faﬁt of liability of the
offeropr, _ _

B7, LEMANN: What other purvose could it be offersd
for?

DEAR MORGAN: To show that he was seting in gpod
Paith, in snother lawswlt..  In another lpweuilt the questicn
sometimes comes up, "ihat aig he do in the previous lassult?®
not for the purpose of showing the inference of liability from
it but the fact that he made the offer, the Fact that there
were these negotiations, and so forth.

ﬁﬂ,'&ﬁﬁﬁﬁﬁ:~ I don't gquite get it.

DEA MOBGAN: of am&réa you don't visusglize asnother
ense whﬂré that question &r&aes; but 1% sémetimea does,

MR, LEMANN: tive me a oase where it could possibly
aﬁisae You say you agree that the offer shall not be sdmis- |
sible as proof of 1ilability. |

DEAN MORGAN: OF the fact or eaxtent of lisbility.

HE. LEMBNN: Glve me a case which would gzo in your
statement of "for some ﬁth@r DULPO e . ¥

DEAN MORGAN: If you had anobher lawsult where the
guestion was what negotiationa dld you have in thisg part&eﬁlar
lawault, what h&d happened in this particulsr lawsuit,

ﬁ?._ ﬂﬁﬁﬁ* COught you not to be permitted to go into
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that?
DELY MORGAN: durely, to shew what happened. Why
do you ever put in statements that are net adniseible as hesr-

Say bul are aduissible for another purpese? It la Just as

apilicable $o sn saniscion as 1% la %o any other kind of stsute-

ment., You can't foresse the cases in whlen it will smrige. In
this gmrﬁi@ulgr eare you put 1t in.for the purpose of showing
costs, and he has just saved thal particular excestion, and
nothing else. _

THE ACTIHG GHAIRMAK: . There has. never been any%hiﬁg
on thie in the rules, has there’

- EAH Eﬁﬂ@@i:- The booke are full of cases. You ecan't
foresee things. You sre muking 2 gﬂnaral rLle ﬁa the offect
that 1% shall noct he aumisaible in aay caae exaapﬁ for thig
p&rtiau1ar thing, and thet Just won't ﬁa.

JUDGE LOBIE: You don't have to recits all thoss.
Yeu Just sy thsl the fellow makes thig offer,

DEAR FMORGAN: Buppose he wanted %o put it in himzelf
to show that he mé&@ the of'fer, are you going %o step him from
doing 117

.%R, LEMANN: I would be willing o, yes, sir,

DEAN MORGMI: Why? Not Lf 1t were relevant, you
wouldn't. This ls to protect the offercr. That is what tule
is for. ' .

. LEMANN: Yes, I wouldn't be much algturbed by

¥
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the ldes that I was cutting something out from the offerer.
I think in the loang run, 17 I wanted %o snesuraye effﬁfé3 I
would do better to lsave 1t,ina&missibia gxoent for cosgts.
OFf course, the Tesson you have it in this is becsuge--

DEAN MORGAN (Interpcelng)i Beesuse it does sffect
costa, | _

ME. LEMANN: -1t puls the burden on She fellew who
znakes the offer,

DEAN MORGAN: That 1z because 1t is highly relevant
in this casse under your rule of substantive law. OFf cocurse, on
the whole guestion of whether it is relevanb o¥ not, you mighi
net even have ﬁglput 1t_in 1T you uned ¥Wigmore's theory, bé«
sanee it wouldn't be éﬁlavant\mm anything but ecats, and you
wouldn'®t need this rule that it should not be admissible, It
is kept @a% snyhow as an offer a} compromise.

M, LEMANN: I would have thought so.

DEAN MORGAN: Yes, bDut why do you keep on an offer
of comproniss? The only time you keep that out is whén it ie
cffered ss an admisslon of lisbilldy by conduct agalnst the
efferor. |

MR, LEMANN: And when édoss 1%t go in?

DEAN MORGaN: It might go in iF you are trying to
show that thls fellow acted in good falth.

Hit. LEMANN: I never heard of an offer going in for

that purpose, but I guess I don't know. As far as I am
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Goncerned, 1 am unceavinesd, out it iz not luporisnt enowgh o
questlon 1%.17 you think 1% is luporitant, and you know much
more sbout 1% than I do.

AR ﬁﬂhﬂﬁﬁ; My polnt is %ha% I den't want any rule
which says a thing is abgolubely iﬂaﬁmigsibzﬁ, beocguse 1T you
zay that, you put youraslf in a positlon whers you can lmaglie
every case thaelt wight havepen whers 1t would be relevant,

sigi‘z&-:;ﬁ DOBIN:  That is ny ides exactly. 1 baink i% is
hard for us fo conjure up every pioture that mizhi arise, bub
there 1s one definite thing we wani to accomplish here by ﬁhig
thing. I belleve in saying 1%, sné I belleve you have gaid 1%
i therefors move thal it be amonded in socordance with Hr.
Hoergsa's idea. o

PROFESSUR SUNDERLAND:  Supported.

THE AGTING CHAIRMAH: .ﬁau %ave hasrd the mo tion. I
ok we had belier etete the language agein, 50 I will atase
1% and you seé LT this covers 1t: ‘Yghell no$ bes admlesible %
prove the fact or extent Gf ths offerorts liability."

DEAN MORGAN: ‘as tending %o prove”.

THE ACTING CHAIRMAN: 411 right; "ass tonding to prove
the faet or extent of the offeror's liabllisty”. Is that all
rightt

DRAN MORGAR:  %&&% 1% rignt, yes.

THE ACTING Gﬁﬁiﬁﬁéﬁz Bhall we dlscuse it more? If

net, all these in faver will say "aye”; those cppcssd. It is
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so voted, {(Garrisd) I take 1t that means ap@faval of the
sntive gmendment. |

DEAN MORGAN: Oh, yes.

PROFESSOR SURDERLARD: 1 wéulé_liﬁa to suggest a
1ittle ehangs in the underlined sentence, I think we have t@o
oarts o tha® sentence that don't belong together, and 1%
ought to be separated in the middle of line 11, The first parg
igs: Flhe Tast fhaﬁ an offer igs nade but not secepted does nod
sreaiude & enbseguent offer®. That refers only %o Sﬁhﬂﬁﬁﬁﬁﬂ%
gffers., The rest of the sentence refers to all offsrs. “ﬂa
coets shall be recoverable by the offeres which were incurved
after the making of an offer egqual to or greater than the
Judgment finally cobtained by the offeres”. That is & statementy
sprlying te a1l offere, se I ﬁaﬁ'& think it cught %o bes conaet-
ted vp in s single sentenve with the obverse,

PROFESSOR OHERAY: In that cennectlon, why not arop
to the last the first psrt whioh you want in a geparste sentence,
beesuse that iz an independent lidea?

?ﬂﬂ?ﬁ%ﬁﬁﬁ SUNDERLAND: Yes, 1t ls an independen® ldes.
You cen make that the last sentence.

PROFESSOR CHEREY: I would.

PROFEBSOR HYUNDERLAND: That would be still belier.

PROFESSOR CHERRY: You say he can maks a setond effer.

PROFESSOR SUNDERLAND: Yes. I think that 18 an ime

provemant.
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THE ACTIRG CHAIRMAN: What is that? To reverse the

graer of Yhe elauses? _

| PROFESBOR SUNDERLAND: Yes, to cut that sentence in

twe, with the second pari in line 11 beglnning "No coslis ghall

be recoverable®. Then after that sentence Lnoorporate as the
Tinal sentence lines 10 andé 11.

JUDGR DOBIE: "fThe fact that an effer® down thiough
Pofler®. | _

PROPESSOR SUNDERLAND: "The fact that an offer is
made bubt not accepted does not preclude a subsequent offer.®
Thet would be the last ssentence in the paragraph.

Jﬁ&ﬁﬁ‘ﬁﬁﬁlﬂf I think that is clear enough., I move
its sadopiion. |

THE A0TING GHAIRMAM: ?s that all right?

Eﬁﬁ?&!ﬁﬁﬂﬁ MGG3E:  Yea.

| THE ACTIRG CHALRMAN: Hake two sentences of the ma-
terial from liaaa 10 %o 14, and then reverse the ordsr.

JUDGE DOBIE: And out out the "but?., Qen sentence
will sbart 8o cosbs shall be recoverable® and end with "gueh
offer.” Then the last sentence will be "The fact thst an offer
is made but net acoepted does not preclude a subsequent offer.”
I think that is an improvement. I don't think it is vitsl, but
I think 1% s helpful, |

THE ACTING CHAIRMAN: You have heard the motion. ALl

thoge im faver say "aye"; vhose oppesed. o voted. (Carried)

b
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I pusse that aovers 68,

Rule 69 is another Scldlers' and Sailers' note,

Bule 7%,

PROFESSOR SUNDEBLAND: That carries over a norrecilen
we made ln the previous ruls, in line 9.

JUDGE DOBIE: Cut out "record on. ,

PROFESHOR SUNDERLANDM Cut cut "reeord on® in line 9.

THE AGTING CHAIRMAN: Yes. Is there objection? I
think that %muhﬁ sorrsgpond.

JUDGE DOBLE: Yes.

PEAN MOBGAH: wWhere ialth&s, new?

JUDGE LOBIE: Cut out "record on", the third ané
fourth words in line Q;a“haiara the appeal has been gockebtsa’.
Thet ls to correspond with what we did a 1ittle further bask,
to use the terms to file a record and docket am sppeal,

PROFESSOR SUNDERLAND: I wonder if we shoulén't say
ir Iine 1% “sppeal®™ instead of "action'. We say in 12, “The
regord on appeal as orovided for in Bules 75 and 76 shail be
filed with the appellate court®. fThat 1s sll right. *and the
action theve docketed®. Why don's we gay, "the appsal there
docketed"? We are talking about docketing an appeal.

THE AGTING CHAIRMAN: I vather think so. Isn't that
correct? _ )
| JUDGE DOBIE: I think that is good.

THE ACTING CHAIRMAN: Very well; in lins 13, change




The MASTER REPORTING COMPANY, inc.

540 No. Michigan Ave,

National Press Bldg.

‘1370 Ontario Street

51 Madison Ave.

Cleveland

Law Stenography @ Conventions © General Reporling New York

Chicago

Washington

the word "action® fc read "“appeal.

Is there snythlng eles? | 7

JULGE DOBIE: Drop down to line 20, "docketing the
action®, Tha%t ought tm be chenged, boo.

THE aCTIHNG CBAIRMAK: ¥Xes; line 20.

JULGE DOBIE: *action” there becomes "appeal®. I
think that takes care of all of them.

THE &0TING OHAIRMAN: I think maybe you had betier
lock through the rest of lhe rule, hadn't you?

FROFTESH0R HMOORE: I %ake 4t we have authority, if we
cateh 1t some place elge, %o change 1%.

JUDGE DOBIE: dCertalnly.

THE ACTING CHALRMAN: ALl right. Any further guestlon
on T3% _ ;

WR, HAMMOED: “Hr. Mitohell had a suggestion to in-
sert in 73{a). |

THE ACTING CEAIRMAN: I haven't 13 befove me.

MR, HAMMOND: I bave 1t here. It is the same thing
that he suggested be inseried la another rule.

| THG ACPING CHALRMAN: Oh, that was to take care of

the Hill v, Hawss mattier, wasn't 1%7

HR., HAMMOND: Yea. | |

THE ACTING CHAIRMAN: We decided not to do that, as I
understood 1t. ve thought thﬁﬁ'??(ﬁ} was adequate, dam't
thet the ldes? -
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DEAN MORGAN: ?ﬂ%t.is what I Thought.

THE ACGTING CHAIRMAN: 1 don't know. ©OFf course, it is
epen for consideration, but I don't think we need to gild or
repaint the 1ily further, do we?

MR, HAMMOND: I think we aid lsave 1t out.

PEAN MORGAN: He says, "Thig seems a silly busineass®.

MR, HAMMOND: Yes.

DEAR HORGAN: I don't think we oughd to do that after
we have flxéﬁ it up in the other so that you couldn't possibly
misunderstandg i%. ] |

JUDGE DOBIE: I %hink we hsve baken care of that. ‘

THE Aﬁﬁiﬁﬁ-ﬁﬁﬁiﬁﬁﬁﬁ: Then, we will pass on to 75, |
Bule 75{a} was put in"aﬁis form parfleularly because ¥r. ‘
Mitehell brought up the point of the Black Tom case, I think it
is, that hﬁ was in, and you wili,netiﬁa that we sugpgested an
siternative at the end. ve thnught-tﬁis would put too 1ittle
responsibility on the appellant, and Mr. Mitchell now writest
"The Reporter's substitute for 75{a) seems to be a good one.t |
That is what Dean Morgan wrote, too, and I wonder, therefors,
if you wouldn't like to look at thét, That appears on page 7.
The aifference is ‘that in the sarlier éraft on page 70 1%t is
etated in effsct that el ther one, either t&é appellant or the
appelles, may start makling up the record, whersas the one on |

74 still leaves the Pesponsibility on the appellant unless the

appellee has already taken the ball and ruan with 1t.
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Is there any gquestion gbout it now? I think that
since ﬁ#, Miteohell was ialtially interesited and since he now
hag spproved of this alternative, 1% would be a good idea %o
take 1%.

DEAN MORGAN: I move the substitubion of the
Reporter's alternative on page T4 of the drals.

JUDGE DOBIE: I secend that.

THE Aﬂ@iﬁﬁ CHAIRMAN: Any dilscussion¥ If ne%, all
those in favor ﬁill'aay_“aye“; these opnosed. It is sc voted.
{Carried) | .

PROFESS0R SUNDERLAND: I just want to suggest (I
suppo se Wwe have &iaauasg& it alresdy) thet the way the thiag is

- @rawn here, we are golng fto eonfuse the procedure. OUn page i3

in the note %o subdivision {a), 1% is stated, "Smilsr proce-
dure has ﬁaen in operatien in éﬁ least one eireuit by rule.”
That is the Distriet of Columbia. Isn't thls the provedure
that ig in force in the District of Columbla, as a matter of
facts -In the Bistriet of Cplumbia, in case the appellant
doesn’'t Tile his record within the fime 1limil% {in other words,
if-th@ appellant is in default), then the appellee can siep
forward &nﬁ fi1a-thﬁ-r&cﬁrﬁ¢ But in the District of Columblia
practice there is no provision for deslgnation; nobody desig-
nates snythaing. They Just use the whole record. I don't see

how 1% is going %o be peasible for an appellee to designate

the parts of the record that the appellant ig geling to rely upon.
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DEAY MORGEH: Yhy not?

PAGYEAS0R SINDERLAND: Under the rulse s we have
érawn i% hera,

MR, LEMARY: He desslpnates tme parte he relies on,
gné then the sprellant can cons in with a counter~designaetlon.

AEAR MORGAN: Burely. |

¥R, LEMANMN: I think it would work ip the reverss
Just as well as 1% now works direstly. The fsct ls That the

appallant now ﬁ@wignates what he relles on, snd then the

appelles can come in an&_sugylament it. When you get aL appesl,

of vourse both partles are interested in the appeal. The
sppellee says, "X think, froas our standpoint, nll thet we nesd
1o gudh-and-such,” %ha sppellant can then supplemant that.

PROFESSCSR. %ﬁﬁﬁﬁi&ﬁﬁﬁ.v But the appelles hasn't any
at&aﬁpaiﬁﬁg hzs he? ! |

Wi, LEMANN: Certalnly; eof wanting the Judgmsat
sffirmed.

PROFEQSOHR SUNTERLANID:  But whst pold nts are goi?g 10
be raiszd on sppeal?

B, LAMANN: ‘ﬁa knews the polnte becsuse the poinds
have been arguaé.iﬁ the lower court, The way it comes up, the
sppellee saye, "#11 we need for this recerd is $his-and~thls,
We aon't need certain other thinge because it won't be neces-
asary to refer %o them." There may be a ledt of velumlnous

exhibita that have been offered which, afier Shey have goilen

&
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inte the ¢gae, it will be more or less g@aarallﬁ agresd arened
af-égaaiﬁl impartaﬂéa;” I think it would work all right, Me,
Sunderland. _

DEAN MORGAN: Yes; and L1f he is really in a sosition
where he wante speed, he can designate the whole works ang

shoot the whole business up.

HR. LEMANN: I have done thaet just rscently in several
cagey wneretz was the appellant and wented epeed. I deslgnated
the whole red@r&. I aidn't want %o get into any controversy
about what is in the record, snd I designated the whole record.
If you will eranmine th&raages, I think In the majority of them
they ﬁeﬁigﬁmﬁ& the whole rée@rﬁ.( _

JUDGE DOBIE: HNot with ue, If you did that with us,
we would say, "Je are very sorry, Mr. Lemann. You Gid that o
adcomplish speed, bubt the coet éf it will be assegsed against
you.?
| MR, LEMANN: ‘That is right, we take the risk when we
want speed,

JUDGE DOBIE: The eourt would be reasonable, Honte.
Qf'sﬁursa, if yoeu convinced us that 1t acecmplished speed, that
would be all right. | |

Hit, LEMANN: We would Just tske that risk, Aralstesd.

JULGE DOBIE: If you convinced us of your pood falth,
thst would be all right.

R, LE&&EE: iea. As = matter of fact, you see, thers
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lan't muoh expense incurred in designating the record. The
expense with us is when we get to @rinting¢ If you éen't have
eny printing, I can't see that deglgnating unhecesgaly poriioans
of the record would mske any expense, because you simply bake
them up, and the distriot olerk hands them to the clerk of the
cowrt of appeals. fThat pari wouldn't involve any sxpense,
drmistead. I don't think you could pensiize on that. When

you get to printing, that is a different story.

SUBGE POBIE: Yes.

Hi. LEMAHN: Then we tell the couri everything is up
in Bhs gourt of appesle, where the judges can go and look g%
1t AT thiey want to. ?hgn, in thig very serieg of cases, i?
we say o Ileave out certain volumineua thinge becsuse they are
here now, the appellee onn’'i ﬂﬁ%pl&in that thsy sre noet here
for the ﬁéﬁ?% %o look ab, and you don't need %o print them.
That ie what costs the RONEY .

THE ACTISG CHAIRMAN: Just im peseing, 1 don't kuow
how laporiant 1% is, but my etaff tell me that this is the
court of appeals rule, and i% 1 the new rule that ¥r.
Mitehell resd hers.

- MR, LEMANNS Th@ﬁﬁiatrie% of ﬁelumbia rule?

THE ACTING CHAIRMAN: Yes.

PROFESSOR SUNDERLAND: I have the rule here. 1 Pesdss

“If the appellant shall fall o file a transoript

within the tims limlted thersfor, the appelles shall be allowed
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to file a copy or transeripd of the record with the olerk of
this court, and the ocsuse shaell stand for triszl in the 1ike
monner as if the transerint had been [iled by the appeliantg

in dus time; or the sppellsz may, afler the time limitesd for
fillng the transarigt'in this court by the appellant has
expired, and upon bis or her default in regpect therefo, upen
produelng & certlificate showing the entry of the appeal and the
date thereof, have sald appeal daocketed and dlsmissed.’®

%ﬁu LEKANN: Ie that what we are talking about? I
have been famlllaer for s long Yime wlth the i&ag of the ag?ﬂli@e
docketing and dismissing the appeal. |

JUSGE DUBIE: We Go that all the time,

MR, LOMANHT %ﬁaausﬁ the appellant takes the sppesl
and then he fsils to perfest it. |

JUDGE DOBIB: fThat is righs.

hh, LEMARN: In order to get rid of the case, the
gppsilae then goes through & routine dovkeitlag.

DEAN MORGAH: That iz rigat.

MR, LEMANH: It is Just a skeleton docketing, as I
would eall 1%, He doesn't file an& papers at all, He jJust
formally dockets the appeal and immediately m&v&a—ta dlemiss 1.
But this, I underatend, is a different thing, it dﬁewa*%
eontemplate the dismiesal.

JUDGE DOBIE: It is where the appellee wante the case

hesrd and wants ﬁha.j&dgmant affirmed on the mneriis.
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HR. LEMARE: He doesn't abanden the appesl, but what
the eppellee is worried sbout ig that the appellant is going
to delsy the appeal. o, in order to expedite the appeal ang
the hearing of the sppesl, the sppelles wanls to go abead and
perfect the record so that the case can then be fixed for
prgument. 1% becomes fairly iuportant these Gaye, when the
souris are go congeated thet, if you don't get your Gase up
Tolriy oromptly, i1 may g@.ﬂu&f for a yesar because the court
can't get to 1t. I undersiwod that is what this is for.

JUDGE DOBIE: Het with us:

MR, LEMANS: I con't think that rule, whick I hsd
gome Alffieully in following oclosely as you read it, would be
the eort of thing that we are talking sbomt. I should think
the cowrs mighﬁ{§ %e anothor rule on this subject. Ths rala’
you jJust resd I would imaging exiegts in othsr circulis. de
have a rule, I know, to docket and dismise She appeal where you
don't %hink.&ﬁ is goling te be prosecuted.

JUDGE DOBIE: That is a motion, Monte, and orainarily,
a8 W& say, the dockedlng ig a "Christian Seiense® docketing.
You don't do anything. The men is in default, and you Just
a@pﬁar'béfﬁr@ the gsourt end say, "I move to doskst aind dismigs. ®

MR, LEMANN: That is right.

?ﬁﬁ?ﬁsﬁﬁﬂ ﬁﬁﬁﬂﬂ?; That is covered in one rule hevs.

HR. Lﬁﬁﬁﬁﬁ:\ﬁ%ig ﬂﬁa ﬁulg that Sunderland resd desls
with both? I thgught_tha rale he read sald where, because of
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delaye, the time for the appellsant to sel has gxpired. I7
that 18 the only rule the Distrist of Golumbia has, I don'i
think 1% would be thie rule. &= ¥ou read 1%, it applies only
when the appellant hasn't soted within the time permitied.
You would heve to walt until his time had expired, asnd I under-
gland that is whst we sre tWwylng to get away from.

PROFESHCR HOORE: It is my lmpression 3&&% that ruls

heae been ammended, but we will send up and cheek on it right now.

TIE ACTING CHAIRMAN: I shouldn't think that that

in i%self was very important. de cen elther e ave it out op--

2

. LEMANE (Interposing): Change youwr note. e had
better ehangs the note, |

THE 8CTING CHAIRMAN: Leave 1% in the note or not,

28 you wish.

PAOFEONE (UHDERLAND: 48 & mebier of Fact, I aon't
think we should make a change in this thing with ¥r. ¥itchell
not heres, aﬁyﬁaw, because thls was his particular proposal, bug
I am convernsd about the coaplication of this in view of owr
pée?iaigﬂ_far designation of parta. If 1% weren't for the
&631@%&%1@& of parts, if we Just provided for the whole recora,
thers would be no tompliestion.

HA. LEMANE: I dou't see that that makes any trowbls,
Hrv, ﬁan&&?&aﬁé,'hﬁaauaé, granting your ldea that% the appelles
#ill make an ;mprcp@?.éas&gn&tiag becsuse he hasn't anything

Shut Be wanbs %0 put in, I $hink you are mistaken.  He wonhs

610
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16 get sverything in that will 1@&& o an affirmance of that
Judgment, Just sz She appellant, you might argue, wante o
get everything in that will lead to & reversal of 1%, But as
a praetice, both sides as a vuls ®y to be perfectly fair, be~
esuse you don't gﬂiﬂ.&ﬁyﬁhing anyhow 1f you didn't put 1% on
& more ethics)l basis. You wouldn't sccomplish anything., I
always Teel that we wouldn't want to %e in an unfair posltion,
i recently went cver %o designate portions of a rascord fer
printing, and my collsague warted to leave some parte out.
I said, "IT we leave them out, the other fellows will fmme-
dlately point them out and say, 'They #ién't want the eourt to
see thas.'" Bo we lesned over backwards, and %ﬁaﬁ iz what
usvually happens,

PROFLESSOR SUNDERLAND:  In other words, you designate
the ﬁhﬁl% recorgd, |

LEAN HORGAN: Hot altogether, but everything that has
eny aeanea%ion. |

HR. LEMANN: We do that or we ave cer tainly careful
to put in e&%r&thiag that we think anybody could say the court
ought to have, But let's assume you had a lawyer who didn's
take that point of view, anéd he is for the appelilee, He
wouldn't get anywhere, beeause the appellant would come right
in aftervards snd designate whatever the appellee had left out,

PROFESSOR SUNDERLAND: There 18 no doubt of that,

Pﬁm?ﬁgﬁﬁﬁ.ﬁﬁﬁﬁﬂxz Suppose the designation part of it
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iz taken Gm?&‘ﬁf; hasn't Mr. Sunderlend s peint in the stalément

ih line 37 that they proceed, that the appellse then proceeds?

Hi. LEMANN: Thig is page 747

PROFRESOR UHIBRY: Page 70.

MR, LEMANH: We have a substitute for 1% on psge 7.

PROFESSOR CHERRY: The same thing, then.

MR, LEMANN: TLine £, is 1%7

PROFESSOR CHERRY: I sm raleing the point about sub-
divieien (4), Cheriie.

THE ACTING CHAIRMAN: I suppose these things are al
ways epen, but I think 1t is proper for me to osll atiention
to the faet that I tried %o stage a 114tls arive on this be-
eéuaa'i thought 1t wss complicated and unnecensary, and I bit
the dust so rupidly. I don't know whers Mo, Sunderland was
then, but Mr. Hitchell waas very olesr aboub i%. I was worrisd
about Lt _

PROFESSOR GHERRY: I am wondering what is the pogi-
ticn @flthé appelles under thls alternate in line 5, dhat is
he $¢ do under subdivisien {d)?

| HR. LEMANH: That is page 71, now?

IEAN MORGAN: He ah@ul&:ﬁﬁ Just what the appelkaﬁ%
would have dons.

FPROFESSOR MOORE: If he designates the whole record,
he wouldn't need to assign erraré, would he?

PROFESSOR CHERRY: We have come down to (d) now, not
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(b}, That 1sn’s the whole resprg, page 71, beesuse 1t says
he L9 $o preceed under subdivislions (b) ang (8), ana (¢} 18
designating the rseorg &nd & statement of the pelnts on which
hs intends $o rely on eppesi.
| HH. LEMANN: It gayg on pape 74 Yga 1f ths sppellien
#ere the gppeillantg,® _
PROFRSOOR ORBRRY: ALY right. He lan't the &@§$&l&ﬁéo
Whet dosg he f&ly'@n? | |
THE ACTING CHAIRMAR: He relies on the points that
e wants to make in the resorg. |
CHR. LEMSNH: T SUppoPrt the Jjudgmenty,
TE ACTING CHAIRMAN:. I aon't see why 1t cen's be

done. I don't see anything to prevent it belng done., Hhat he

really ig deing ia saying in effest, what parte of the reeprd
he wents,

5@12;’;%& HORGAN: Thot 34 i?iggh"lz.#

Ef. LEmanm: Angd hs degignatss certain parts and
gays, ?hﬁa@ are the peints I think the case twrne on,” The
other fellow Gan come in then ang 88y, "Well, you have mage g
very iﬂﬁﬂmﬁlﬁﬁ% ﬁ@a&gﬂaﬁi@ﬂ and I designate sertsin others,?
That ig exactly what hapvens now between She sppellant and the
appelisg, ?ha appellant designates his par%a, and the
appellee has %o state nis pointe. Thaat is why we so ¢ften

Gesignate all the reoord, so that we don't have the trouble of

des slgnating p@intg ang the fear that we will overlook somefhing,
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WL ACTING CHALBMANH: OF course, this is going 1o
eparate somewhat asg a threat, and 1% may be g good thing., The
appelliant 18 going to be faced with the fast that if he
Goesn't get under way repidly, the appellee nay tske the bell-
away from hilm,

DEAN HORGAN: That is right. _

THE ACTING CHAIRMAN: ‘st may be all pight, aaywsy.

MR, LEMAHN: It veally doesn't take the ball away
Trom him, because e Can come Dack and protect himeseif., 1t
is only & mechanicsl device %o fix up your Pecord, isn't 1%,

50 what San you loge? But 3% will glve the sppellee o chance

|
to expedite the appeal 1f the sppellant dogan'’t want to expe~ |
dite 1t. I should think 1% was an unusual oase, myself, al- l
th@mgh from these digcussions around the feble about delays i
I sometimss got the lmpression th&é I musht know enly lawysrs
who are not anxlous for delaye, that Hhat must be a very small
segment of the bar, and that most of them do want delaye.

The i&éﬁaaﬁ&an-i get hsre le thet the lawyers that aost of the
other members of the Uommittes know are fellows who always
want delays. ,

THE ACTING CHAIRMAN: I must say that 1 mors or less
subseribe %o that, slthough I don't know that I would want to
pud it as a desirve for delay. I think sﬁmatimﬁs they do it
Just by habit or because they réally don't know how to gei

along, and time just passes on.
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HR. LEMANH: OF course, the delay iz often adue %o
the Tact that lawyers have too many things to é@;' |

THE ACTING CHAIRMAN: Yes, I think that is true.

MR, LEHANN: They try to cover (oo much ground. Sous
of them go Bo meedings, and #@ms af them have o mMy csses
to try snd tee many ¢lientn] and they help each other, bevause
each fellow doesn't know whes he la going to be in that fix
next time. Isn't that right, Scoth?

JULGE DOBIE: Monte, we had a fellow once who asked
Tor a eontinuance becausse he had &’éasa before a Justice of
the pesse sliting that day.

%&%MwmﬁMywrwwﬁf

JUDGE DOBIE: Yeé; because he had a case down before
& J.P, You should have seen Judge Pavier's Yaoe:

M, LEMANN: -31& you turn him down for contemp iy

JULGE DOBLE: Ho, but Judge Parker's face Waa‘ﬁuiﬁa
& sbudy.
'k THE ACTIHG CHAIRMaN: Isg thers any.ﬁatian?
JULGE LOFTIIR: I move we prooeed te the next ruie;
THE ACTING CHAIRMANY I% is moved Shal we procssd
t¢ approve 7.

JUDGE LOFTIN: We have slready spproved that ruls.

THE ACTIRG CHAIRMAN: I see. I guess we Gid. You
are right., Shall we pass to (b}. Ia connection with {B), you

will see that we have added a provision ab the end. Huestion
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csme wp as $0 the number of coples and a8 %o wheyher we were
not requiring too many coples. 4o declded that in general we
were. That ls what most of the courd vlerks reported, bust
there were some whoe thought it necessary, so we ﬁvaviéeﬁ for
some leewsy. AL the end, begtuning in line 27, we have, “"When
the rulaﬁ.@f the ciroult court of sppesle 80 Pequire, the
appellant shall furaish s second copy”, and o on) snd then st

the very end, "snd the distriol court may by leecsal rule reguire

the Filing of coples of the transeript in acaition to the

ecopy provided for in this subdivigien.”

£ make this sugzestion: Yndsr -’iﬁ‘l§ Gm:ﬁt Heporter's
Bi1l spproved Janu&rgbza, when the ﬁraﬂgﬁ@igﬁ ig ordersd ths
reporter is under a duly %o prepers a copy in sddaltlon o the
trangoript that was ordsred by one of the parties, He must
deliver this copy to the olerk of the dlistrict esu&t for ths
records of the sowrt, snd no fee is to be @h&?g@é therefor,
Asgordingly, %ﬁ believe that the sppellent (o, of courss, the
ﬁﬁ@&iléékwhaﬁﬂ Le takeg the initiative) should nﬁvér b
requiraed by the dletrict court tw file mors than one copy.
That igy it geems %o us thaet the statute 1 both inclusive
and exeluslve, that 1t ie intended to be, that 1% ig on the
whole rather a good rule, and that we ﬁﬂgkﬁ et to nonkey with
i%. Henee, we suggest that that last part referring o the
glatriet ooiwrt, ﬁat to the eirouil court, should be eliminsbed.

JULGE DOBIE: In other words, he has to do 1% under

616 |
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the GQourt Rﬁ@@rter’s'ﬁillg 80 why put it in?
| TRE ACTING CHAIRMAN: Yes. OF course, ag we have -
1%,:ﬁhare-mighz be mere required than the Cowry Reporter Bill
provides, '
JUDGE EOBIE: Yes.

- THE A0TING CHATRMAN: . 'That is why I say that i%

seons Yo me the Oourd Reporter Bill iz intendsd o be both
inclueive and exelusive. I% provides affirmatively for a Gonw
t&ingthing,-and.forfno more,

HB, HAMMOND: Under the Court Reporter Bill is there
alwzys a copy?

THE ACTING CHALRMAN: No. It lsn't required thsat
the notes be always transcribed, as I understsnd 1t.

MR, HAMMOND: That ls what I was thinking,

THE ACTING CHAIRMAN:; 3But whenever it is transeribed,
than the rap@?ter‘ia.p@quired to filie one auﬁémmﬁiaallyo
MR, LEHANN: -%hat-ahangﬁs-ara you now preposing to
add? ' |

DLAN MOAGAN: 9trike out the last psri.

JUDGE DOBIE; 8trike out from the semicolon in 1line
25; out out the dlsirlet court rule because Eka'ﬁéurt Reporter
Bill requires him to do that already. |

| THE AGTING CHATRMAN: You are stating 1% a llttle

brosdly, Armistesd. The Court Reporter Bill desa't quite

regulre all thag, tut nevertheless the principle is thé same.

P
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JULGE DOBIE: Yesm,

THE ACTING CHAIRMAR: That we don'i g0 beyond what
the ﬂﬂuvt Rapﬁr%@r Bix1 reguires. Ag I #aid, the Gourtg
Revorier Bi?l does not reqair@ & transerlnstion necessyrily, bat
if snybody orders any twanaarimtiaﬂ, there ig an extra Cony
meds whith goes inm the olerk's cffice,

Eﬁﬁﬁ HOUGAH:  That ig the oily time yau will have g
transeript aﬂyhﬁw, whan one ig ordered,

THE ACTING CHAIRMAN: That ie trus.

JULGE POBIZ: I amove th§t~tﬁat be sut cut.

SERATOR ?”“%FTIE* 8&3%&@ the motivn, |

| PHE ACTING CHATANAN: ALl those in Paver will say
ﬁage“é tho ae aypagsﬁ. It 45 so volbed. {ﬂ&@ﬁiaﬁB

1 should think that was all that I kaow of on st
subdlvision, Is there anything sles?

#e have discusssd {d) a good deal. Is thers any
queﬂtﬁaﬁ about (d)? Let's zse {g). | He, Eﬁaﬁ@, is that last
line in { x) necesssry, in view of whet e have done? |

DEAN HMORGAN: Yes,
- PROFESSOR H@ﬁﬂﬁt & guess 1% could & no harm,
| THE ASTING CHAIBMAN: I gusss é:naa is true. That is,
think the iatent of mm &@w% Repeorier BILL 1w %o this effesi.

I
-1 suppose 1t doss ne hsrhm to astate un@ neg@tiva.

MR, &Eﬁﬁﬁﬂ: How many dopley does the Court ! isperier

BLL1 regulre to bé furnished by the stenographer?
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?ﬁﬂ.ﬁﬁﬁ%ﬁﬁ«ﬁﬂﬁiﬁﬁaﬁ: Just one, so for asg the souwrt
iz coneerned. ,

HA, LBMARN: Yes, If the ccurt wante more, they
mist pay for it.

THE ACTING CHATRMAN: Yes. _

MR, LEMANN: He would get extra for that, would he?

WmThat iaa t covered by hls salavry?

THE ATING CHAIRMAN: He cannot chargs for the eopy
that goes to the eourt.

MR, LEMAHNN: ‘Eaﬁ he can tharge for extra coples?

THE ACTIBG CHAIRMAN: Yes.

DEAR MORGAN:  If you order & transeript, you still

Bave to pay for 1%,

HB, LEMAHN: I you order it, he wakes the transopipt.

THE ACTING GHAIRMAN: As I read the bill, I thought
there might be some doubt whether the Reperter kept the ammantgf
he eollected, -mz i puess the intent of the biil ia that he
goes. Isn't . that 16?7 It didn't seem to be entiveliy alaar, but
I thinﬁ that is intended. Hs gets a basle salary.

JULGE DOBIX:  And he gete those fess,

HR. LEMANN: M1 he has to do for the salary is to
furnish one. tr@nsewinz, and 1f you wante-

THE ACTIRG CHAIRMAN '(_I.aﬁérpﬁsing}'a Ho, he doesn't

even have to do that of himsslf. He furnishes no transeript

‘uniess somebody orders a part of it., You see, he doesn't
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transoribe his notes z11 along.
MR, LEMANH:  Aubomatically.

THE AUTING OHATRMAN: But 4T snyone says that &g
wante eﬂﬁhe& the whole transerint or some portion of i¢, then
he has o 2livn in sn extrs ‘eopy which he day&&its wilth the
elerk, without charge, _

+UDGE DOBIB: That is ingluded in his salary, but
the fees that he getg from the 1itiszents g bo him.

HA: LEMANE: Suppeose I say to the clerk, "I w%m%
thie t?aﬂseriut wrlitten up, File it with the clerk. I dﬁn*ﬁ
cara for any coples, Hrite up your neteas.®

DEAN MORGAR: You have to pay for 1%,

- THE ACTING CHAIRMAN: Then you would have % pay for
it. | |

W LERANN: Wnere am I any better off than I am now,
&% & practlolng lawyer or g olient? I am no better off,

ﬁéﬁ ACTIRG UHAIRE AN I don't suppose you gre, I
ﬁﬂﬁ*% take 1t thet the ides of this waz to help the pamti&%
eut completely. The ides was to have s conplete record, aﬁé
thig'ya@ﬁimmi&r_prgvisiaﬁ about the eopy was one to help out
the diatried Judges. I kaow they like 1t. Judge Hineks, in
Connectiouts, hga al¥ays regquired thig anyway; that ig, he haa
& standing erder with the raporter that wheﬂeve? &nybeay aaked
the reporter to transoribs his notes, he (the court) wantes a

Copy. Thiz carriss out that idea,
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¥R, LEHANN: The only thing this dees is to make 4%

compulsory that there be o stenogragher there to make netes.

THE AGTING CHAIRMMAN: ‘Thet s 1%, Tohat is the main

idesn.

PEAY MORGAN: Then, Purthermore, if you order a
trangerint for vowrself, you don’i have o order ancther one
Par the court. You see, you don't have ¢ pay f@r that.

MR, LEMANN: He would charge me as much, I guess,
for mine., _

JUDGT DOBIR: That s taken care of by the ususl
rates,

MR, LEMANN: ﬁn Teulslans, fé% gome time they have
had %o write up ﬁﬁﬁ&% notes and file them with the sowrt, and
they zel no extra pay for that. The only way they get extra
pay is when 1 say I want an'extéﬁ gsopy for ny office, fThat
hg&gaﬁ us & good deml, snd 1% helped them becsuse they Zot &

sheady salavry, whieh ls what they wanbed.

T MHEER ACTING CHAIRMAN: That is it Then let's pa&&,ém.

There is {h), which we have alrsady consldered, and (m) is .
rezlly the thing I wented to speak about. Unless there is
some musstion, let's go to {m). |

PROFPESEDE HOORE:  There s {(1).

THE ACTING OHAIRMAY: Oh, ves, thers is {1}, That is

the vrinting one. This is not in any of the papsrs you have,

but I add $his sbous (1),

&
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Jention 3 of the Court Reporter Bill provides thab:
"Upon request of the appellant, the record on appeal, under
rules 75 and 76 of the Federal Rules of Uivil Procedure, shell
be printed by & printer designated by the aeppellant.” Before

I come %o the sugpestion we think bhst requires in {1}, I misht

gay that I have been a 11ttle troubled by that Seotion 2, ‘That
came in, of course, with the best of motives, It Wag shinounced
as bresking the monopely of the eircuilt sourt clerks and, ag .
far as thet goes, I don't ebjeet o 1%, of epurge, but I have
beon a 1ittle afrald that somebody, perhaps Judge Sibley, might
say thai that mesns the apsellant osn always foree printing
sgainst the courty rﬁ;a, I think thet would be s harsh intep-
pratation. |

MA., LEMANR: Arve you reading now freom the atencpg-
raphertsy hill?

THE ACTING CHAIRMAN: Trom the Gowrt Reporter Bill,
This s the provislon, |

| R, LFﬁ&H%. #111 you resd it againt

THE AUTING CHAIRMAN: I will resad 1t again., It came
up in eonference, Thut is, this was not in the eriginal bili,
I suppoase this isg Juige Parker's bill, but this isn's Judge
Parker's idea, it was Senator Langar'@f North Dakots who was
zoing %o bresk ﬁh@ monewely. He trotted sus th&s sugeeation,
and avwryﬂﬁay toak it befere we eould do anything about i%.

The intent is Bood enough, but I think it ought to have made
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clear that 1% was only whers the court rules reguired printiag,
i will resd 1t agala.

PROFEBSOR MOURE: Yhey have this in mimeogrephed Tom

THE ACTING QHALRMAN: Mr. Yoore says you have this
pefore you.

R, LEMAHE: I% iz so hard %o ©ind, I think 1% would
be easler 1f you read 1%, 17 you don't sind.

THE A07INC CHAIRMAN: I yili resd 1%. ‘“Section 3.
Upon regquest of the appellant, ihe reeord on appesl, under rules
75 and 76 of the Federsl Rules of Civil Proocsdure, shall be
printed by 2 orinter desipgnated by the sppellant.®

A% any rate, that i1s the law of the land now, what-
ever 1% may mean, Armistesd, have you any thought that sowme~
body could some down in your dlsirict now and say, "de want io
print, "and you ean’t stop ue®™y
7 JUDGE DOBIE: Mo, I don't think we have gone into
that a8t 211, |

MR, LEMANS: That s only a part of 1t. That s oaly
Section 3. We haven't got the whole bill,
MR, HAMMCHD: I have a copy of the bill.

PROFERAOR MOORE: 'That is the part referring to
printing. | _ |

THE AQTING Qﬁﬁxﬁﬁﬁﬁ; Paasing all this gueption, 1%
is the law of the land, whatever 1t may mesn.  Turalng fo what

i have on (1}, does that mean that the words in the second line,
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"and the manner of the printing and the supervision thereaf?,
should coms out? '
Wi, LEMANN: You mean lesve in what part should be

printed, sc as to keep the control of the eowrt to say that

thare sball be no priﬁﬁingg and take cul the manner of the

printing and the supervigion thersef? I don't know, Charile.
I think the "manner of the printing” might mean the type, the
margine, the welight of the pgperg and proofreading, for exsmple,
and &1l of that, I think, mizht still be covered by the ryl es |
of the sourt, so long as they lat the fellow choose his own
printer. I should $think, ¢ffhand, that you shownldn't teke 4%
cutb, | ,

THE A@‘i’.{;ﬁ{é %Mﬁiﬁfﬁi I s not roally sure, myself.

PROFESSOR MOORE: Isn't that reslly covered ian the
"but' olsuge. ghat stays in? |

THE ACTING GHAIRMAN: I don't know. There 1% is.

-. ME. LEMARN: What do you mesa by "supsrvision®?

PROFESEOR MOORE: The ¢lerk of the appellate court
supsrviges the printing. ‘ _

MR, LEMAHE: Oould he s5ill do 1%, under this new
Court Heporter Bill? | |

PROFESICR MOORE: I fi&n’t‘ beliove s;z-:u I think the
appellant cen take the ¥ranseript %o any grintar-he wants, oOF
sourse, it has $0 measure up to the type, paper, and dlmensions.

But the elerk of the elreult court of appeals will no loager
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have n monopoly on the prislting.

Hit, LEMANN: e, but he couwld s5ill superviss the
printing. For inastancs, in New Orlesns the olerk now gives &%
all 3¢ one printer, X, and now under this rule I could take A%
to ¥, but he would still -ﬂ-ﬁg&@*ﬁ{%@ it and reed the proof. I
don'd read the orool now. |

PROFESSOR MOORE: Does ke sharge you for that?

A, LEMANN: I think he Goss.

CERATOR LOFTIN: Our wules have bsen amended.

MR, LEMARHE: Our rulez bave Deedi ansnded so as ooy
tc permit them to be printed in the aisbrict sourt. You oan.
have the recerd printed in th% dletrict court now under ouyr
ralas, vt I ghould imagiaﬂ that when you print them in the
dlistriot sourt you don't Rnow whather the olsrk of the sours
of sppeals supervises 1% é@ noet. Ioes he, Soeti? 1 have never
had 1% dons. I an perfectly glad in my ¢ase o have him do
all of it. |

BENATCR LOPYIN: 1 don't know. The lawyers asked the
court to change it because they thought the cost was too high.

%ﬂ; LEMANN: Yes,.

THE ACTING CHATAMAN: Thst ig correct, Scott. The
ﬁisﬁaagianiwag éamaﬁhiﬂg about the terrible charges, and I
think BJenakor ﬁaﬁgﬁr gaiﬁ 1% was something éhat_yeu gould ge¥d
done for something less.

ME. LEMANN: Whal Sco%t is epeaking of is that in the
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Fifth Clrenid ale ub & year age the lawyers g0t the sourt to
provide Wai tha'iawyers could have the reooprds printed in the
distriet eocurt inﬁ%&aﬁ of in the airauiﬁ court of appesis,
in other wﬁﬁ&a; instead of bsing printed after belng dockeded,
they could be printed befors ﬁeiﬁg'ﬁaakeﬁéﬁh Ig that righty

| BERATOR LOFIIH: That is right. The lawyers van ﬁ&%@
BNy pyint&ﬁ that they éﬁéifﬁ to yﬁin% the record.

THE ACTING OBAIRMAN: %hat ls, of course, actuslly
what we do in the Second Civewit.

JULGE DOBIE: What is the aifficulty or donger, i
the aiyﬁuit aamrﬁ-@f appeale wanls to sake eeriein provisions
Ffor supervision, of gagyiﬁg-it in, Gharli@? &8 I undevsiend,
21l Langer wanted %o do was to keep the clerk fron presoribing
the printer and having a m@nmpqiy. |

PROPESSOR ﬁﬁﬁﬁﬁﬁz. Supervislion meant wvery oconsidersbls
feag Por the procfreaders,

THE ACTING CHAIRMAN: I must confess that I can't
Fhelly agree with Mr. Hoore that 1t should oome out. Thers is
2 ';:%P@“i?&@m here,

| MR. LEMANE: I think, before we change 1%, we ought
perhaps to check with the olerks again, 1f you think it that
important, to see how they are going to interpret this rule.
They may say to you, "You are gqulte right, there will be
nothing left for us to &é when the party designates another

printar,“ or they may sey to you, "ie are a%lll going to %é

éﬁ@iﬂ
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gomething about supervisging ahg vecord,t i don*t know.

JUDGE DOBIE: And charge for it.

i, LEMARN: Yes. They can't do 1% unless the sowrt
ef appesls permits 1t. I% isn't up to the olerk. I% will be
up to the Jjudges, Armistead, whether they permit printing.

PROFESSOR MOORE: Do you think the ¢ireuit court of
appeals could ﬁeﬁ*pr@pe?ly have a rule that would eilow thelir
elerk to supervise tﬁe printing and oharge for 1%, in the
light of the Court Reporter BL1l? | |

MH, LBMANH: Bupervise 1t and charge for 1%t. I
be printed by & printer. I _é@_n*t think that says anything
about supervising. It may be & straw man. I% may be that they
won't think of doing it. Bubt 1f you ask me whother ﬁhﬂy'caﬁ
teshnioally do 1%, I think they can.

&ﬁgﬁ% ﬁaEEE: I don't believe the Court Reporter Bill
goes beyond the fact that the reporter furnishes the transeript
thaﬁ is“required,_anﬂlhe has nothing to do with how that shall
be used, what shall ve done in the printing, and all iike that.

Thet ia entirely beyond him. He is funetus officlo when he

reporés it and gives you the tr&nséript.

PROTESSOR HOORE: Yes, but Seotion 3 of the Act wae
certainly designed to cub down on the costs of printing. How,
if the e¢lerk in the ﬁireui%‘eeuft of apyeala st11ll superviges

the printing, desoite thatfact . the appellant can turn it
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over o sny peinter he wants, and then the elerk charges for
supervising,

i, LERANN: I% gtill saves the cont of printing,
Mr. Hoore,

PROFESSOR MOCRE: It will save some.

ME, LEMARN: 211 they intonded %o go, I think, wse
te protoet you ageinst the printerts P11, becaume the cogl
of gzmwrw&aﬁﬂgpwt aever checked up on 1%,

THE ﬂﬁ?iﬁﬁ.ﬁﬁéiﬁﬁgﬁz i think that iz guite a per-
mlesible interpretation, OF course, this éﬁﬁtian does refer -

to these rules. It says, "the resord on appeal, uhder rulss

75 ana 76 of the Federal Rules of Givil Precedure, shall be

??iﬁ%%é“, and §0 oh.

B, LYMMN: Yesn. Eﬁu age, the trouble was that a
orinter in Hew Urleasns sight ahargw %2 a page, Tor e rample,
when g prloter in Abilanta night ﬁharge ¥ a page, or a priater
in Valdosts, Georgiam, animnt charyge 75 cents & page. That 4s
what E'zheug&t %h@y wEre gﬁ%ﬁiﬂg'at; nob ghe;gaet of supspr-
vision, which I &on’t think was bareribly high., I really never
ehecked on i%. I Just bake the clerk's bills and pay them.

' THE A0TING Gﬁéiﬁﬁgﬁz ©f esourse, attenticn ﬁh@ﬁiﬁ
be o2alled to thie new eigtute, I am iﬁ@liﬂ@ﬁ te think that I
wouldn't chiange 1%, reslly. I think we shoula sall attentlion
o 3%, 0f coursge, in a way it 1p self-executing.

M. LEMANS: That i right.
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THE ACTING CHAIRMAH: If it hag done %hingﬁrﬁa %ﬁé
rule, L% has. We don't need %o rush in and do more than it
may have done,

JUDEE DOBIE: I think you could leave thaet i the
clreult courts of appesise, and I am satisfled that they will
play ball with the Court Beporier let,

MR, LEMANN: Yes. After 2ll, it sakes scilon oy
the gourst %hﬁ way you have the rule now. They would hsve fo
asgert the power to supervise and provide the eosts in oraer
for the rule to be operative. )

THE ACTING CHAIRMAN: I supmseet that we lesve 1%,
calling attention to it, of ccurse, in a note.

Puaseing t&hims# thaet is 2 new seoction upon which we
spert & srest deal of time, It was guite necessary and, I
think, a good thing before the Court Reporter Bill wss passed.
The guestion now domes &s to how impertant 1t is. We dié sug-
geet that it be lefy out, cn the greund that 1% was now, on the
whole, unimpertant. Mr. ¥itchell has thie comment to maked

_ lﬁ@ﬁ page 75 of his draft, the Beporter suguests that
Bute 75{m) be deleted, becsuss of the pagsage of the Uoursg
Reporter's Bill. | |

"l élsagree. In the first plade, 75{m) @eals with

a Sheap way of setiling the record oh appeal in foraa pauneris,

and ¢deriainly the Court Reporter's Bill doss net affect that,

The othey provislon in 75{m) Geals with o case where & hearing

62y
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or trisl was not Stﬁﬁ&%raﬁhiﬁﬁlly reporied. Hay there net be.
instanuves where that happens, even if we have selmrled offleclisl
reporters?t

ALY I osn say iz that I %&iﬂk there may bhe, vapry
G ee&aimnaily .

WA, LEVMARE: Does the blll as & wholes speciiy there
must be? How does it.raadf ¥y. Haamond, in Seetion 1 and
Beetion 2 of the Court Reporier Bill?

JULGE DOBIE: The reporier may be slek, or sene thing
like that. | ‘ _ |

M, HAMMOND:; Here le the provision that hes %o dsal
with forms pauperis.

' MR, %E%Aﬁﬁ; In the bill 1tsslf there is & provision?

THE ACTING CHAIRMAN: Yo,

M3, HAMMOND:  Zeg.

7 THE AGTING CHAIRMAN: Before you get to that, Hy,
Hemmond, Len't 1t true that generally every district Just is
te appeint a reporter, anﬁlhﬁ is o be present at nll pro- |
cesdings? JTan't thet the buekground, before you get %o thad?

o ¥R, LEMARN: That is what I meant %o ask.

MR, HAMHOHD: Yes. .

THE AOTING CHAIRMAN: You see, there is supposed
always % be & reporter. | '

| HR. HAMHOND: Very definitely.

"One of the reporters o appeinted fr each dlstrict
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toury shall attend ut each session of the apurt and at every
other prosesding that may be designated hy rule of procedurs
or order of eourt or by one of the Judmes of the gourst, and
shall record verbatim by shorthend or by mechanical means (1
éll provesdings in oriminel cases had in opon court,® and so
forth, and"{2) all proceedings in all other eases had in cpen
sourt uniess the parbies with the spproval of the sitilng
Judge shall specificslly sgree %o the contrary; and {3) such
other pr@@&é&ingg ag a Judge of the court may airect or B8 DAY
be reguired by rule of procedure orf order of the court or as
nay be requested by any party te the proceeding. The reporter
shall attseh his official esrtificate to Lhe originsl shopt-
Band notes or obher originel records go taken snd promptly

File them with the clerk of the court, wio shall preserve them

in the public recerds of the court for not lesa than ten yoarg. Y

Then 1% gpes on aboud having 1% {ranseribed. You
den't want me to read that, do you?

HR, LEMARH: Ne. Yhst does it say sbout in forms

auperis? |

| HR., Hﬁﬁﬁﬁﬁﬁt' "Fees for transeripis furnished in
eriminal o habeas corpus yr&eaﬁﬂiﬁgs{tw persins allowed fo
aue, defend, or appesl in forms psuperis eball be pald by the

nited States ﬂut-af'mon@y égyraprimteé.fé@ that purpess; snd

the fees for franseripts furnished in other than erimingl ov

habeag corpus proceedlngs to persons permitted o appeal in

&7,




1370 Ontario Street

51 Madison Ave,

The MASTER REPORTING COMPANY, Inc.

National Press Bldg.

540 No. Michigan Ave.

Cleveland

New York

Chicage

Washington

Law Stenography @ Conventions ¢ General Reporting

forma psuperis shall alsc be paid by the United Btates 47 the

trial Judge or a olreult Judge shall ceritlify that the sppesl
iz not frivolous but presents a substantizl quedtlon.®

MR, LEMANN: T should think it covered this, snd I
shouldn't think thet there wonld be any other exyense.sf'any
sort in seftling the record %o praseaﬁ the aaﬁ@,:aX3@p% ﬁhié
transerint.

JUDGH DOBIE: I belleve sometimes cases will apme up
in somp way in which there iz no atenag?a@@i@ ?@agrd mads, and
I sm iﬁ@lin@ﬁ to thiank that that isﬁa wise prevision and %&ﬁt
it ought Tto be 1sf4 in. I thsy don't come up, it won't do aay
harm.. They will %e_vavy-muﬁh fower under the Gowrt Repor ter
Bill, ’ _

MR, LEMANN: Somebody will ssk you right away, "How
Can y@ﬁ.haéa a Ggoe wheh no ﬁ%@gégf&?ﬁ£$ revort 1s presenisd?’
You woulg have to put in & note whioh would say, "We Enow
there i this Court Reporter Bill; we know it nakes provigion,
bt we think the provision may not always be adequate, ané we
put this in," ,

| JUDGE DOBIE: I think thet ls all vight.

?ﬁﬂ?@ﬁﬂﬁE ﬁ$@RE: It would be & very rare cage
where you wouldn't hava.a stenographie report, Such a case
might oeour scmething like this: The officlal reporter beocomes
gick this avamiﬁg, and the partlies w@nﬁ to go shead the next

day. The bill haz a provision that the Judge Gan take care of

632 -
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that, if he will utilize it. He e¢an appoint another perasen
temporarlly ae officlal stenographer, with $he consent of the
Pirester of the Adminlstrative 0ffice. 8o, if the dlsirict N
Judge got on his toes and called Hr. Chandler, h&_é@u&ﬂ appelint
& lﬁeml stenographer, ang they would proceed. But LT they
don's, and they procsed with a reporter of their own or with-
eut any, you don't have a stencgrephie trangoeript.

‘ MR, LEMANN: You can't have anything $hat won't
#ive some trouble sometime, | | .

THE AGTING OHAIRMAN: There is a Little diffioulty,
of course, Just as you have stated. As it is now, 1% may
awgear'ta thew that we sre trying o supersede the Court
Heporter Bill in part.

MR, LEMANN: or im@ly;that we don't thilnk it i &
very aampléte b111; It does geem to me yon srs bound i say
you think 1t dcesn't cover it., It might not cover i%.

JUDGE E@%iﬁ: You i ght staba that sush cazes &wa:
rare bub- that they may come ap, and 1% le Gesmed best bo make
provision sbout 1¢. If they don't come wup, certainly i% won't
ao ény ham, | |

M, HAMMOHD: X think probsbly Mr. Mitehell had

some other ides, boo, sbout the making up of the record in the

farma_gau$§$§§ &a5asf
MR, LEHANN: If the mﬁj@rity=of‘ua dontt think 1¢

necegaary, I don't think we ought %o atop on it very lang;

633
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I should say the best thing to do would be to ask the Reporter
e canvass agailn with My, Hitohell. If, afber hearing the
peints ralssd here (after all, he isn't here For the dobate),

he 23111 Pelt that 1t cught to be retained, g shesd and re-

HR, ﬁﬁﬁﬁﬂﬁﬁ: I am ﬁﬂ%.&ﬁ all pure, toc, in conneo-
ticn with that, that Me. ¥itehell had in mina when he wrote
thie statement to us that exsct provision in the Gourt Reporter
Bi1l. | | |

¥l LEHAlN: Why not ssk the Reporter to discuss

the mabter over sgain with e, ¥iiohell and leave it to than

after ﬁhair éisﬁussign eltier o keep 1t or to drop 4t%

THE ACTING CHAIRMAN: Yes, I am quite resdy to do
that. I suppose, in the caee of an appeal in forma paupsris
where the record is fairiy subaﬁéﬁtial, the ransorint and
all, end the judge has some hesitation, mizhi net the Judge
s&y, "Now, here, you can raise everything you want without
gebting the ﬁrang@ript.in detall, and thersfore I wani to do 1t
some obher way"?

DLAR MORGAN: Yes; I should think that is what you
had in mind about tﬁe‘firaﬁ sgntence,

. LEMANN: I think the first ssntence might serve
A PUCDHOES. |

WA, HAMUOND:  Yew, thab ls what I thought, too.

Hil, LEMANN: The first penbenee, I should think,

63k
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might well be retalned. fersonally, I would be dlsposed o
delate the second sentence. '
DA MORGAN: Yo should I.

HR. HAWHOHD: There seems %o be no nesd for the

second, wader the Court Heporter Bill, Mt I am guite sure thet

Mr, HNitchell didn't have in mind this prevision when he wrobe
that.

?%E ACTING CHAIRMAN: All right.

JULEE Eﬂﬁiﬁ: Suppose we lesve that te the Heporter
and the Chairman,

AN MORGAN: I think so, and 1 30 move.

THE ACTING CHALRMAN: Unless there is objestion, I
Will talte that e@urs@; L will suggest that we think there may
be gome reason for tﬁe first sentan@ag put that we are gil
rather dmab?fmz a8 Lo wiat the second sgnt@nae will d¢ in the
iigkt of the Court Reperter Bill., Is thst eorrect?

| DRAN MORGAR: Thet 12 correct.

THE ACTING CHATRMAN: Very weli. You reeall that
we have addsd a ﬂéw provision, (n}t whieﬁ covers the ar&gﬁn&l
payé@e. Tﬁ&ﬁ ig the one we discussed yesterday.

That covers everything down to {f: OFf course, ws
have adopted the provision of 77{d), and the note sppeasring
en page 76 will have %o be rewritten, Thiz note a@&gn‘ﬁ spely.
The note, of saurme, will have tc cite Eill v, Hawes, but in a

1ittle &ﬁfferant sonnectlon. 8o we will preyar@ & different
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nete.
| JUDUE DOBIE; We can Loave Bhat to you, I think,
THE ACTING CHAIRMAN: Very well. Mr. Chandler has
sent some debailed materlial oo 79. Is that aroundé on the
table? I will ask Mr. Hammond Yo present 1%, 4f he will,
M. HAMMOND: Yes, siv; I shall be glad to.
THE ACTING CHAIRMAN: I take 1% that in genoval, of
course, we want to follow the suggestions of the Administrativs
CiTice and the Genferente of Senior iroult Judges. It is Just |
a question of getting them eleariy before us. I don't belisve,
He. Hompond, that 1% ls necessary to go back into the history, |
if you have what has ;1ga31y been agreed on, I think we avre ‘
all reudy to sccept the regonnendations, aarlang ag we got
elsarly what they are. |

ME, HAHNOND: - I don't know that there need be any |

| explanation of 1%, It has all been worked out between you and

me and M, ﬁhﬁn&ier, They first submitted sn smendment of
subdivision (p), and the chisf idea of the amendment was %
permlt the making of records by miergphotography or miero~ )
filming. I oalled attention to the Fact that their amendment
really didn't do that because 1t still required the papers o

be kept in & book or reear&,'yau see¢' 0 I tulked to them abouti
it ang gugg@ﬂﬁéﬁ that they raaliy'ha&nfﬁ covored the thing
which they ﬁantéd to cover. Mr., Chandler took 1t up, even took

it up with the Senlor Oirouit Judges, and they have approved
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thi&uib} as it reads now. It will lesve them latitude as @a
how they will keep thess copies.

I teld them that I thma%ht all the Advigory Commit-
tee was Interested in was asving soples kept of these oorisin
.@apars referred to, sand that we in no way wan%e& t0 interfore
by any rule that we had as to the method in which they sbould
be kept. I sald 1% was the purpose of the original rule that
ve wanted o leave the greatest latitude te the c¢lerkas, OFf
course, at thet time they didn't have the Mdministeative Gffice,

The ons thing that diq ssem to interfere was the
fact that even wnder their amendment they hadg to keep thess
coples 1n a book, you sge. Do we worked out this draft. In
Taot, I drafied (b) f&r them and submitted 1% %o them, and the
anly ahangﬁ that the ﬁ&mini*ﬁrativg Office made was to insert
the words “w&th the aspproval of the Judiocial Conference of
Beaior Ciroult Judges",

JUDGE DOBIE: I don't think there will be any objec-
tion to-that, IY the Senicr Cireuit Judges and the Administrg-
tive Office work cut a system that is more or less uniforn, I
think we ﬁartainly'ghéula go along with them,

THE ACTIRG GHAIR%A%: Then, you move the adoptlen of
(b} as racommended? -

JUBGE DOBIE: Yes; by the Adminilstrative Gffine,
Isn't there one on (a) down at the bottom?

MR, HARMOND: There 1s. It is separately listed
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here beosmuse it is & new ﬁuggagti@n which hasn'y been presented
to the Advisory Committee before. We can take that up, if 1%
1$_ag?a@able‘with_ﬁh§ ﬁamm&ﬁta@; after we %aka'mp {c}.
| . oEm ACTING CHAIRMAN: Lﬁ%‘ﬁ_fﬁl&aw his 1is% here,
thﬁﬂ;' 1et's vote now én (b}, I think 3% s Just as well to
do 1% here. _ .
BENATOR LOPTIN: I gecond the motion,
| THE ACTIRG CHAIRMAN: ALl ﬁh@gé in f&vnﬁ will gay
fayeh; ﬁﬁ@se oppoged. (Carried) _
«+» The draft of Bule 79{®) adepted by the preceding
action followsi |

*(b} CIVIL, JUDGHENTS AND ORDERS. The clerk shsll

'kea@, in such form and manner as the Director of the Adminis-

t@ativw'&ffia@ of the United States Courts with the aprroval
of %hﬁ.éaﬁﬁéiai Gonference of Henior Cireuit Judges may pre-
seribe, a eorrect copy of every final ju&gment, final order,
order affaﬁﬁiﬁg title Yo oF llen upen resgl or personal proper 4y,
aygaélabﬁa @féér, and such other orders as the court may
direct.” e |
| THE ACTING CHAIRMAN: Whet do you want 10 take next?
(a)? | |
WL, HAMEOND: {&).
_ﬁﬁﬁ'aﬁfzﬁQ ﬁHéiRHﬁEa Is there any objlection %o that
as you ses it here? ALl those in favor éf (@) will ssy ®aye®;

those opposed, fng, ¥ {Garriéd}

_ 5§$ﬂ
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ooe The @raft of Bule 79(d) adopted by the preceding
attion follows: |
gy CTHER BOOKS AND FEGOBDS OF THE OLERE. The
elerk shsll &lso Xesp such other books or resords e may From
time to time be roguired by the [Arector of the Administrative
Cffice of the United Shates ﬂ@ﬂ?ﬁ&; witﬁ the approval of the
Jugicigl Uonference of Sonior fireult Judges,® ire |
THE A0TING CHATRMaN: "%%fh&%.ﬁ next? Is {e) next?
That is next on your list. '
MR, HARKOED: fes.
HE ACTING CHAIRMAN: Xen't that a1l ripht, foo? |
HA. HAMMOND: - Oh, yes, thet is all right. It is Just
& guestion of aﬁsngiﬂg the wording.
| THA Aﬁﬁ%ﬁ@-@ﬁﬁzﬁﬁéﬁxigxa there any dlscussion of {é}
on the 1ilz¥ here? o |
AN WORGAN: I move 4ts adopiion.
PROFESSOR OHERRY: Mp. Haomond has a sugsestion.
MR, HAMBOED: I 414 have a suggestion there, This
is & note of my a#n-whi@h yeu will see thers. I saldy “"The
wﬁfﬁ@'*guﬁgm@ﬁts and' should be inssried before the word ‘ordert.®
HE AC0TIHG CHAIRMAN: Do we want to include thati
Eddie, do you move ifhat? | '
| DEAN MORGAN: I move the sdoption.

IHE JCTING CHAIRMAN: Inecludiang the words ° judgments
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DEAN HORGAN: Ok, yes,

THE ACTING CHAIRMAN: As suggested by Hr. Hammond.
All thoge in favor Qili sgy *aye¥; those oppoged, So wobed.,
{Carriea)

_ <<+ The smended first sentence of Rule ?9(&} &@@§%$&
by the preceding sotion follows: .

“Sgparate and suiﬁabia indiees of tﬁé-aiviz doskot
and oF eivil judgmente end orders of the nature referred %o in
Bule 79{b} éhall be kept by ths olerk under the direection of
the court.t ., ’ |

THE AQTING CHAIRMAN: Mow, about {(a). _

M. HAMMOND; “The Director has also submibted the

following Bew suggested amendment of the first sentence of

paragraph {a)?. That ig the originagl paragraph {a) of 7.
THE ACTING CHAIRMAN:  The original paragraph, of
aourse, refers to the statule. ﬁhat is the atabus of the

agtatute now?

| MR, HAMMOHND: Here is the podnt about that. The Firsg

sentence of the original paragraph (a) resd: The elerk shall
keep & book kuown as 'eivil docket! of auch form and aﬁyla as
may be preacrided by the Attorney General under the authority
of the Aet of June 30, 1906, ..., or other atatutory muthority,
and shall enter therein each clvll astion to which these rules
are made appllicable.¥

- After we prouulgated that rule, they passed the Ast
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ereating the Adminlstrative O0ffice of the United Statss Couris,
and the aubhority over the eleris sbeut keeping their books
and everything nov resides in the Admini elrative CfTice.
Jﬁﬁ&E.ﬁﬁﬁiﬁz I move its adoption.
SERATCR LOFZIN: I second the motion,

THR ACTING CHAZRMAN: The adoption of the sugsested

orovision frow the Director as a substltute for the first

 sentense in {a) has been moved.

DEAR MORGAH: Second, |

THE ACTIHG CHALBMANK: ALL thoss in faver will szay
Yaye®: those opposed. So voted. (Garried)

son Tﬂ@'&mgﬁ&ﬁa first sentence of Hule 79(a} asdopled
by the preceding action follows!

*The olerk shall kaap;a book knowh as ‘eivil.dﬂakat*
of suoh Pora and style ag may be prescribed by the Lirestor of
the Adminlstrative CfTice of the Unlted States Gourts with the
approTel OF $he Judieial Sonferenve of Senior Clreult Judges,
and shall enter therein each elvil astion Yo which these rules
are made appiicable.? cha

| THE ACTING GHRAIRMAN: That covers them gll. Mr.
Moors, we have volted all'thase'nnw,'with Hr, Hammond's sugges-
tion fgﬁ {¢} included.

Hﬁ,'ﬁéﬁﬁﬁﬁﬁﬁ I have a note here that e, Hitchell
sald s&&aﬁh@ng'abnuﬁ:ﬁham, and all that he said was tﬁa% they
sh@ﬁiﬁn*t be adopted. |

e
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THE ACTIEG UHAIRMAN: Rule %Q is another rule thal
We worked on & good degl, but 1t is our judsment that {a) asné
{b) are taken osre of by the Ucurt Reporter Bill. ve srgpeated
that the present gubdivision {é?, wﬁi@h is eomparatively un-
important, neverihieless eould have some force in connection with
the cass of & masber, snd that 4% might be well to pub 1t doun
and atill retain the faymél numbsring of the rule. Ye covered
that on pages 79 and 80 of our suggestions,
Hit., LEMANN: I smove the adopblon of the resonnenda~
tion. | |
THE AUTING OHAIRMAN: Have I stabted that correctly,
¥r, Hoore? I am not suve whether I have stabted 1%t.
PROFEGSCR MOORE: I think so.
- IHE ACTIRG CHAIRMAEH; We propose that subdivislong
{a) and (ﬁ} be sliminated, with s stabtement in the beoxt:
#{&brogated beocause ¢f statute}®.  In order, however, to assurs
thet a master will have the nogar--asit & minu%@. Wy suggpsge
tion goes over in Rule 5%(e). This is endirely left out.
HR, LEMSHN: I understané thai we take this out and
put the other ehange in 53(e). |
THE ACTING CHAIRMAH: Just a minute. I guess so.
PROFESZ0R MOORE: There will still be an S0{e).
THE ACTING CHALRMAN: Yes, %0{¢) =%ill stands as a
single uﬁlattefaﬁ geetlion., Thers ghould bes a provision added

to 53{e¢) %o cover the guestion of the master, and that would be

@@z%‘
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all.

i, LERANZ: I% doesn't seem Lo me thet 80{¢) is
worth maoh. I vondered why wo put 1% ln o begin with, and I
wag $0ld te see the Iowa Ueods. Sg the gentleman from Iows must
have zdded thai. That would seem te be plain, wouldn't 1t%%

_ DEAN HORGsaN: Ne, beogmse gome of them require them
to bring the stenographer on snd wake hism read his shorthand
notes, wiich is an ssinlne ithing to do. _

THE AGTLNG CHALRMAN: Mr., Mitchell eays, "Rule 80,
as ashown on page 78, gees out becsuse of the Court Reporier's
B111," but that 1s a Litile amblguous. He says "as shown on

page 78,7 and page 78 doesn't take uwp subdivision {e). I den't

_E@lievﬁ he hag yeally considered that separatsly.

MR, HAMMOND: HNeo.
| JUDGE DOBIE:  ‘There ig no hara in (o) steying on.

Do you think so? |

UIAN MORGAN: Mo, there is no harm in doing it atb
all. Bule %3 otherwine would let it in wherever a stale courd
weuld let 1% in. ‘Most of the sta;a ecurts now do allow 16,

| M, LEMARH: Thie sesma never to have made s 7ule

as it stood,.

DEAN MoRoAN: Eul@-@j‘ia whara iﬁrﬁﬁﬁlﬁ.gﬁq

MR, LIEGLANN: You would newsr think this ilmportant
enounih.

Jﬁﬁ@%_ﬁ@ﬁiﬂ: There is another reason. I would hate
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%o see Hule 80 drop out and chenge the numbers of all thess
rulas. Thet may sesm foolish, but I den’% think 1t is.

BR. LEXAEN: You woulan’t change the numberas. I
gather Ehat.yea would 3&3& Iaave 1&'&1&&&_
| THE ACTING CHAIRMAW: I don't $hink so. Just say
Tabrogeted.” |

¥R, LEMANN: That 1s right. o

ﬁﬁﬁ ACTING CHAIRMAN: fThat ies what they §id in the
boukruptey %ulaﬁ,

JUDGE DOBIE: Yes, that is the best way to do 1t.

MR, HAMMCRD: And then frangfer this {e) to 437

THE ACTING CHAIRMAN: Ho.

W, LEMANN: Ov say, "It is believed that Hule 43
would sufficlently tske eare ¢f the eagse orlginally provided
for in {e}.” t |

| DEAN MOHGAR: I think so, don't you, Uharies?

THE ACTIRG CHaIRMAN: What do you say to that?

FROPEZEOR ﬁ&ﬁﬂﬂi‘ I suppose =0, bu$ auppo s¢ you have
some Datkward siate.

DEsE MORGAH: That 1s the only slace. It would be
Just in ease you had $&m€.ba@KWﬁ?§ gtate, bult, lord bless me,
why don't you let them do 1t%Y Let them atéylbmekwar&.

PROFESS0R CHERRY: If 1% were n new proposlfics, we
wouldn't want %o write i%, bubt 4% is in there, so why not leave
i5?
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JUDGE DOBIE: 'het is what I hink.

PROFESICH CHERHY: We have a number without any
other use for theun. A

| JUDGE DOBIE; I move it be kept in, M. Chairsen.

v s« The motion was regularly seconded ...

THE ACTIRG CHAIRMAN: It is wmoved that Bule 8So{e}
be retsined ang ithat Hules 80{a) snd {b) be eiiﬁinaﬁeﬁ a8
abrogated by the new statute. ALl those in faver will say “aye®;
opposed, *no.® The fayes® have 1%, and 1t iz so voted. )

.~ How do you want %o move-the addlitlon to Rule 53{n)
as to the master, o make sure that ls covered?

PEAN HORGAN: Yes, I 80 move. .

TR AGTING CHAIRMAN: It is moved that thers be added
to Bule 53le} the fbllewingﬁ “4 master may direct that evidence
be taken stenopraphically snd may ovder a transeript thereol
in complianve with subdivision (e){1) ef this rule. The fees
for such t?&&geript may be tazed uwifinately as costa.® ALY
these in faver will say "aye'; opposed, “nogﬂ’ That ig voted.
(Corried)

| Rule 81, Is there any guestion? Is there anything
that &ﬁ?ﬁﬁ@'?@ﬁﬁs to sy about thess? Eave you any sugygestions,
Hr. Hemmond? | | |
ﬁﬁ; HaAHMODND: Mr. Tolman had s suggesiion on this.
I will present i%, |
SHE AGTING UHATRMN: Rule 81, line 10.
) 3
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YR, HAMMOED: He sayst "I have some heslbaney lesg
the words *statute or by' in line 10 are inconaistent with the

provizions of the Ensbling ﬁﬁt that the rules shall supergede

statutes 'in eonflict therewith®., Uo we nesd Yo say what might

be oited against us in an atiack azninet & rule am in ﬁ@mfli@%
with a statute? Bea alsd the reference %o procedural stabubes
in lines 18 ang 19.° |

IHE &ﬁ@lﬁﬁwﬁﬁﬂlﬁﬁ&ﬁz i was Just going to asay, it
seems to me that 17 we take 1% out here and put it back sccord-
ing to the statule, 1t isn't in confliet with e statute, I
should thipk, OF course, the 18 ané 19 énaria old, We have
had that. o ‘ -

JULGE DOBIE: I don't believe there ig going to be
much conflict there. e say 1%!1@ appiies %o those proegedings
wihieh sre done in geeordance with the statube. |

| MR, HAMMOND: My idea is that you want to retsin the
provisiona mf the siatute.

DEAY HORGa: Appli&&ﬁl@ to a particular proceeding.

_ dR. HAMMCED:  Yee, applicsble %o a partioular pro-
eeadiﬁg,

JUDGE DOBIE: Yes. o

i, HAMHOND: Se far as they spply, snd that the
wRras ought %ﬁlaﬁay in.

DRAN MORGAN: “"exoept as otherwlse provided by stasute

or by zules of the dlstriet court or by order of the court in
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the proceedinga®.

‘THE G TIHG Qﬁﬁiﬂﬁéﬁ% {s thers snything snyboady
wante to 4ot Any question or any motion? OF apurse, thers is
the referents to eminsnt domaln, ig, %Sy.ﬁﬂﬁ when., Thet is
in the eriginal érafs on page 102. _

_Qﬁﬁﬁ HORGAN: Xou ﬁgve that in your notes, haven'sy
you? _ |
| - THE ACTING CHATRMAR: Yes. Has anyone aily guestion
about Hule 817 Shall we consider it pamsed? ’

SERATOR LOFTI®: I move it be appé@vaﬁf

DEAN MORGAH: Second,

«»¢ The motlon wae put to a vote snd carried ... -

THE ACTING GHAIRMAN: I might say in passing Hab ab
the last meetling there was some discussion about sults under fhe
Tueker Act, and 1t was suggested that we meke more extended

referente to United Stetes v. Buerwood and the adttitude of the

Goverament snd the Tuot that the Government conceded that these
rules apply. You can see on pages 82 and 8% a dise&sﬁ&@ﬁ_@f
that.'ﬁr. Oglebay, of sourss, had quite™ a few more pages than
thiz %o oegin with, but I ssid I thought that wes a 1itile oo
much, and we have out it down some. Has anymna any sugzesbions?
That Lo the way we have epitomized 1% now.

Eﬁrgs, That was spproved after considerable dlge
cussion, and I think it ie ver?“lovalyw That ié Rule 84, Thers

beling ho ebjectlion, we will pass on.
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PROFESSOR SUNDERLAND: I would 1ike to sugsest a
shange in Yorm 20 on page 90, the last sentence in the firet
parspreph of the note. I think probably that should coms oub

in accordsnce. with our sotion on Bule 12. The sentence resdsd

"It should be noted, however, that the use of affldavits ev

other matters ouislde the plesdings in connsction with such
defense may make it eguivslent to a motlon for suamary Judgment
under Aule 56." That Ls eliuinated in our ma&@rltg-érafﬁ of
Rule 12, so that ssentence ocught te be eut oul.

THE ACTING CHAIRMAN: Yes. I think sertiainly sone-
thing cuzht te be done with 1t. I am not guite sure that I
know yet how far you have elimingted affidgvits under Rale 12.
Cur discussion 3es§ﬁ§ﬁay indicated that there was oconsidersble
thought by the opponents of Hule 12 that affidavits were shill
uazble, aﬁﬁ these oourts, X také 1t, have decided that they
are usshle. I don't know that. 411 I 2an say is that I ghall
nave to walt and be instructed., I suppose the sourts will
have to-deside that still. At any rabte, the last part of t@a

referense is incorreet. If it lg intended ﬁﬁﬁ;fﬂ“hﬁ ggquivalent

to & moblon for summary judgment, then I take i1t 1% should eome

out. B& you sbill want to say 1% i @quivalént'ta & @eneral
Gemurrer? o |
PROFESSOR &ﬁﬁﬂﬂﬁhﬁﬁﬁz I wmuiﬁa‘t;ﬁay aﬁythinggl
THE a0TING CHAIREAM: I should say MWat was vedy

damning, myself, but maybe I am Just prsjudiced sbout it.
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If you will look at the oripginal, page 119, vwe have saldg that
it was equivalent to a genersl demurrer, I adun't supsose that
would be s wholly acourate statement, in any event. I% isg a%

1ssat the medern substitute for s genersl demwrrer, with

| perfiaps some slightly aifferent attributes, At any rate, 1f

you will, suppose you 1ﬁ$k:&% the original, page 119, at least,
and see 3¥ that io the waﬁ you want te lsave it.
DEAN MORGAM: I think At would be perfectly all
right o say 1t ls 2 zubstitute for a gensrgl demurrer.
THE ACTING CHALRMAN: We don't aay that,
DESH MCROMI: Ho. We szy 1t is the sguivalent.
PROFESSOE SUNDERLAND: . I tidnk “substltute® is o
bet ter term. |
HJUDGE DOBIE:  So de %a betause & 1ot of pocple might
think it mesns legally equivalent and that 4% has a lot of
the attributes of a demurrer which it deesn’t bave, I itbink
"substitute® would be better theve, |
LEAN MORGAH ¢ When you do demur to the complalnt,
of course 1t amounts to the asme thing.
| THE ACTING CHATRMAN: ALl right, strike out the

iast seantence of the flret yargf aph, and in the third seniengse

{which beoomce the last sentence), "substitute for "equivalent®,

JUTGE DOBIE: “substltute for® in place of
*aguivalent to®. |

THE AUTIBG CHAXIMAN: Is & substitute for?
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JULGE DOBIE: ¥Yes,
DEMT UORGAN:  Just say ib iz & guh&ﬁ&%mté*
THZ ACTING CHAIRMAN: Xes. Then, make that ssntence
readi "It is a2 substitute for a gﬁﬂ@ﬁa@ demurrer® and stwp?
PROVESEOR SURDERLAND: Yes.
DEAN HORGAN: Thet Le right.
- THE ACTING CHALRMAN: Ho, you can't stop.
DEAN MORGAN: ‘%or a motlon to diemigs,?
THE ACTING CHAINMAKY ¥es, they both ought to come ia.
Ig there anything else on that? Back on your F@m'l?, Fagie.
DEAL HOREsH: Yes, You made an improvement. I
haven't anything further to suggest. Do we hawe 1% adequabely?
The oaly thing is __thai unfgir compeililcon in these cuaes ig

pagsing off for good, and %hiﬁgs'@f tha%_kiﬁﬁa There are

geverasl ways of unfalyr compeiiticen. Eﬁn san Go 1t by other

than passing off.,
THE ACTING CHAIREAN: That iz corpect,

. DEAN MWORGAN: Lever Brothers v. Proeter & Gamb
cne of Shem, | o
| THE AGTING CHAIRMAN: I think 1% is all right.
DEAN MORGAN: rXea, _ | _
THE ﬁéfﬁﬁ& CHAIAMANH: The case that more or less sug-
gested this was Judge Qlaﬁéﬁfé'réﬂﬁiﬁiﬁa.ﬁ He wanted passing
off in that case in the a@mgl&iﬂtg That, it is true, was that

type ﬁf_ﬂnf@i? goapeti tion.
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PROFUSSOR SUNDFRLAND: There iz one other change in
Ferm 20, i1t seems to me, whioh would improve i%. You had 1%
eriginally and it still stands, "The third defense is eqaivaa

1ent to an answer on the merits.® It ig an answer on the meriis

"It lan't sauivalent. I% is one, fen't 19

UEAN MORGAN: It ia an snewer, yos.

PROFESSOR SUNIERLAND: dhy those warﬁs‘“sqmivaiﬁhﬁ
to"? It seems to me that éught to be out out, becsuse 1t iz mm
anawer on the merlta. :

THE AGUIHG CHAIRMAH: Is there any reassen thet 4%
ghouldn't come oud?

 PROTEZSCR MOORB: Ne.

THE AGTING CHAIRMAN: I should think A% should.

JUDGE DOBIE:  Any ebjection %o that, Hadie?

_ﬁﬁﬁﬁ HORGMH: Bo, I ﬁ@é‘% have any objection.

THE ACTING CHAIRMAN: So, "The third defense ig an
answer on the merits." |

Form 22. fe the note for the changs in Form 22,
which wos made meﬁesgafy by the amaﬂﬁﬁen% to Bule 14, ths
ﬁﬁﬁigﬁﬁﬁiﬂﬁ of the tize limit %hiaﬁ is regulred by the rule.

DEAN MORGAY: Thet is right. You hed to stick that in

THE AGTING CHATRMAR: I take 1t that covers everytidug
tﬁat is before us on the rules. I have one or two other matiers
that I want %o briag up. | |

¥R, BAMMORD: I have a note here %o Form 5, pags 109.

-
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I don't know whether there is anything in 4% or not. I must
have made 1% a long time age. Io thst still g00a?

DEAN MOBGAN! Oh, yes, thet ls good.:

THE. ACTING CHAIRMAN: The form 1iself iz ceriainly

- good.
“ﬁﬂ MORGAN: You mean the note?
HANMOND:  Yes.
THE AMTING CHAIRMAN: Let's see,
HR. BAMMOND: Erie Rglirosd v. Tompkins.
DEAN HORGAN: fThere 18 a little confliet in the Wham
cage, |

THE AOTING CHAIRMAN: But the Suprems Gouwrt has
ruled; I take 1%, now quite deflnitely in that Palumer v,

| Hoffman case that this is a mazfe;téx*_ of pleadings. If 1% is a

natter of pleading, 1% is all right. It ig a rather snomalous
ms&lt but I think we rather decided it would make things
worse Af we itried %o ahange it%.
DEAR HORGAMH: E think you are right about that,
Charlie, _
THE ACTING CHAIRMAN: Thersfore, I take 1% that ma

1s approved under Pglumer v, Hoffman.

| PROFESSCH SUNDERLAND: They have gone back on the
original vies they had. Didn't they aporove Whem?

JEAN MOREAN: Ho, Burden of procf andg burden of

pleading are qﬁim different ‘tmngs, they say. Although under
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modern pleading they are ususlly colncident, you know there
are g number of instances where they are not.

¥R, LEMANH: ITen®t the rule pretiy well settled now

that the burden of procf ie governed by stale law?

LEAN HORGAN: Yes. They have sald it thres times.

THE ACTING UEAIRMaN: Eéa, 1t seems so. I have hated
to admit 1t, but even I have gotten a0 I dgon*t dare say anything
more about burden of proof,

MH, Lﬁﬁﬁﬁﬁi The extent of preof, the degree ol prool.

DEAN MORGAN: You mean what will take 1t to a Jury.

MA., LEMARH: I have én equity case, and the district i
eaér%'guﬁge says my proof of fruud ls not absolutely conclusive,
aé reguired by the'stats 1&&, and he cites state court declslons.
Have I any chance fo argue in the court of appeals that they
could taks a mafa liberal view of the evidence? The 8Viﬁ$ﬁ@é;

I think, would convinoe any ressonable man by a great prepender-
ance of the -a;:ié.erwa, bug 4if 1 hwa got to prove 1% aam}.usﬁ.wly«-

DEAY MORGAN {Interposing): Beyond a reasonable doubt.

_ MR, LEMANH: That ls practically conclusively. --and
he b&e scme strong langusge in the state court decisions, I

have been inelined to think that I was ﬁsek@é,

DEAN HORGAN: I am sfrald you gre licked with their
sttitude. They have held thal whether a thing gets to the
Jury or not ig a matier of staté law, haven't they? Sulfisliency

of the.avi&&nea?; Haven't they nsid that, praciieally, ﬁh@?lig?
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PHOFESSOR MOORE: It is a very peculiar osge.
DEAN MORGAN: I know 1% was a peoullar case, but I
think that ig & demned pecullar decislon, anyhow.

MR, LEMANH: I had thls ptint come up and, 1f we havs

" finished the importent businsss, I should like %o &sk what you

think, as a matter of general information. In Texas, haa?séy
evidence i not objecked w. It will not s&ppﬁét an objecsion
in the Fa&axél court In Texas. Is that technieagl rule spplic-
sble?
| THE ACTING CHAIRMAN: I don't know.

ﬂEAﬁ HORGAN: Thers you are. You are right up
agéinat'ﬁhat sane qgagtign vecause 1t waul&nft take a case o
the Jury under the Texas state rule.

THE ACTING CHATRMAN: We Bave had Just that sort of

ease., We have had the problem, and a dqeclsion came up a week

or 50 amp. e had the guestlion under the Illineis rule in a

trustee reorganizaticn of the Northwestern Hallroad. We had
all this guestlcon of service of proeess, and we held that the
trustee was practleally the rallread corperatien. Bug, #hen,
in éﬁﬁitiaﬁ theres was the question of negligense, and the Judge
had directed a vﬁr&iet'hel&iﬁg there was no negligencse runniagm_
down the case of the rallrosd., The pi&intiff properly rgliaﬁ'
on 3asﬁida Elaék‘S‘vi@wé, whleh sesmed to be thoge of the

ma jority of thﬁlﬁourtﬁ you know. The Jjury ig p?etty sacrad.

DEAN MORGAN: By gosh, doesn't he say eo?
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THE ACTING CHAIRMAN: We wrote up the opinion. It
was entirely a question of state law, and in Illinois they
still @idn't direct the verdiot. I am wondering a little, if
that case goes 0 the Buprsue Gmur%,.aam;t well might, whieh
of the two great dotirinsa they will feollows the one that the
Jury is avarythiag, the other tﬂat'atate law ie everything.

JUDGE POBIE: Have we anything befors us, He.
Reporter? ‘

THE ACTING CHAIRMAN: Anything else? The thing I
would like %o bave you think about s 1ittle is the ree@mmaﬂ&&#
tiaﬂ f@r‘émanﬁmen% of the enabling act. I have been trylag W
bring that up for quifte & whils, and it Goes seem to me that 1s
an important thing. He heve never thought about it.

DEAR MORGAH: Hr. ﬁi@eh&ll aald somethling about that,
didn't he? -

| | THE ACTING CHAIRMAN: He did. He sald he thought it
should not be sent out to the bench and bar, and I wonger,
really;- Af that lsa't one waﬁ of having a real &iﬁeﬁasian about
it. In the first place, I think the ensbling act, rather
auri&ﬂaiy, was one of the worst drafied acts that was sver
invented. The two parts of the got are inconsisitent with each
other, and then the parts are inoonsistent withia themselves,

DRAN MORGAN: Yeu aren't golng to argue that they
szncel ezth other on that account so that we don’t have sny

suthorlity, are you?
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THE ACQTING CHAIBMAN: I don't want %o, Wt 1t can be
srgued, however, to & osrtain extent. Then on tep of 11 we
have thls restricisd wey of makling amendments, I don't see

any objeetion, Don't think that I sm srguing that we should

" not repord $o Congress. I think that 1s eassy enough. But why

must we fellow this very definits machinery that the Court

must act within & certein time and pud 1t in the hands of the
Attorney Genersl, whe must act at & certain time, and that it
must stay through z sesslon? |

It seems to me that the rexl ides of what we are
&aiﬁg is a King of courtesy with a coordinate branch of the
Government. ¥Ye should notify them, but that isn’t any reagon
that we should have a very definite and Pestricted procedurs
whioh in prectical sifect mesns that no smendment could be
stonted by us short of twa_yéaré* g year sné a half at the
sarilest. That iz the wey 3% works out, and it means abt lewst
two years for our conslderation. |

JUDGE DOBIE: What do you think we ought to do?

THE Aﬁ%&ﬁ& CHAIRMAN: Did you see the craflt thaet I
have sent out two or three $imes? It now appears at the
beginning of this @r@iimiﬁaﬁy Draft IX1. I was hoping that
you would think about 1% a 11ttle and consider it and, frankly,
I had rather hoped 1t would be submitted with the rest of thiws
for discussion gaﬂarally.

of ecourse, 1% isn't for the bench and bar %o pass on

v
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in one gense, but it must be for Uonpress. I think the great
oblection 0 ever raieing the gquestion wus that Congress woul
fhen get exelled and might wipe out the whole power. Of couwr

i1 am no peliticlan, and I wouldn't want to prophesy, bul that

- geemed to be a very sweeping ides, snyway. 1t seemed to me

that if Congrese dldn't 1like it, the moet they probsbly would

4

5@,

de would be not to adept the change. I don't believe that they

would now get so exclted that they would take away all the
rule~nagking power. That seems to me rather unlikely.

JUDGE DOBIE: Couldn't we do this? Why not submd &
it to Congress gnd tell them the President is apgase& to 149
Then I think 14 would geo right through.

THE ACTING CHAIRMAN: The only thing is that I
wouldn't be gure the President was oppesed.

JUDGE DOBIE: So would I.

THE ACTING CHAIRMAN: But AT there is fsar that

,Géﬁgrasa-might doe something like that, why isn’t cone of the

best wayeto have 1% out in the open, with peeopls looking at it

and Gonsidering 1t? This is not only a Question of our &ct,.
What we are thinking sbout, of courss ls our aet, but these
thinga’gm in ripples. Much the same problem comes up in the
ease of the Criminal Hules, only somewhat mﬁré 80, beocause in
the Uriminsl Bules, as I reesll, they have three dlfferent
ohabling scte for different parts of thelr rules, with three

gifferent prosedwres $6 follow under each, and 1 should think
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they would bave a questlon as o which was the overriding one,
I think they are aesuming that the one requiring this formal-
ized reporting to Congress 1s the one they must follow, but
why should that be the one?

But beyond that, 1t is rippling down among the
states rather curiocusly. In the last report of the New York
Judicial Couneil they sre now discussing advocating complete
ﬁm1a+makzng:@awar, and darned if this same old set and all of
its aiffiaalti@ﬁ doesn't appesr there. I wrote to Leonard
Zacks, the Executive Seersfary, about 1t and asked, "Can't
ryou do better t&aﬁ what we hav% had %0 operale unﬁeﬁ%” He
replied and sald, "ihy, this has,beén reconmended by the Yew
York County Lawyers ﬁé%@ﬁiaﬁiaﬂ, but we haven't settled the
wording yet of the form of recommendation.® But you see that
ig the way'it is golng. .iIt is 3ﬁﬂt:geing down Tipple by ripple,
8¢ t0 spesk,

DEAH MCRGAN: Charles, this political question that
you talk zbout has been bothering we. I don't know whathaﬁ 1
am right about it or whethsr my observation has been too frag-
mﬁn%afyg but I think I have observed a very marked tendency
towards reaction agelnst reforms in procedure lately in the bavr,
I think they are getting more conservative instead of more
iiberal. |

JULGE EQSIE: HSome of them on the appointment of
Judges ; think.unq&ast&ana@lgxhave gone ba@%.-
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DEAN MORGAN: T have been greatly worrled about that,
a8 a matier of fact. I thought thet the Nebrasks action das
Jugt a henvy aymptonm of that. when I was out in Hebrasks s

couple of years age at Lintoln, sdvesating reforms in svidencs

- a8 well as in the Fedsral Bules, the younger men out there wepre

juet sure that they were golng to arive that thing through,
and they were going to get 1%, all right. It wes Just & bunch
ef old fogigs who were preventing it. The result was that
they got it from the Supreme Court, all right, and then the
Lag&alaturg_ﬂét only refused %o aporeve 1%, but they repealed
the act whieh zllowsd the Bupreme Uourt o make rulss,
MR, LEMANN: They aid? |
- pEan %Oﬁﬁgﬁ{ Yes, sir. I notlce, as I go sround doing
guite a lot of talk sbout breakiﬁg aﬁwn orthedox rules of evi-
dence, that I get a grest deal nove resistance than 1 ever have
befors, |
| | JUDGE DOBIE: I doubt that we ocould do much ahout
that in-the absense of Senator ?@@per.aﬁﬁ Hr. ¥itchell. Do you
think geo? 4
| MR, LEMANN: What wse Mr, Mitchell's view, Charlie?
¥R, HAMMOWD: 'Hefe_i% la. "Ho submission should
be made to the bench and bar or report t6 the Cow t at this
tlme. The Uommittee has not glven the subjeod encugh consider-

atlon. I doubt if it is & matter that need be submltted to the

- bar, Lf desirable, we csn submit a separate report on i% ia
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MR, LEMANH: The bar couldn't control it: we can't |
contrel 4%, It is up to Uongress., Thersfore, if it is a
desirable thing to do, the only argument for submitting it %
the bar is the hope that we Goulgd 1&?1&@3@3 thelr Hep?ﬁ%&ﬁ%&;
tives and Senators to sepport it. As Pddie sald, I would be
ungeriain whather we would get mpre help from the bar or
whether we would do betier to go through the Eéurt or through
the Gonference of Senior Cireult Judges, perhaps, %o the
ongress., _ . _

DEAN MORGAN: Wouldn't we be wove likely, Ghariie,
to get just an amendmen?d to the aot which would allow all
smendnenty to the rulés to go in effect within slxty days,
znd le%t it go at that?

HA. LEMANN: Yes.

JUDGE DOBIE: I belleve the Conference of Jenior
ﬁir@uit Judges would have a good deal of effest on dongresge—
more than this Committes, in my opinlon--not that I would say
that they have mere influence,

o ¥R, LEMANN: You never can tell. They are not too
well attended, as a rule, but after all they are the official
indlestors of opinien. If somebody gete up and says, "I don's
think we mught to glve this board a mandate of power," be is
quite as 1ikely'te bave 1t voted down as voted up. I reslily
don's Think Qa would get much political help by doing it.
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THE ACTING CHAIRMAN: JFronkly, I wasa't gxpecting %o,
but 1%t was suggested hers the other ‘duy, and I think quite
truthfully, that we really don't @t 86 much help from the bar.
We g=t some. I is more individual. We mlight get 14 by writ-

Cing %o indlviduals suyway. The chisf thing we do get from the

bar, I think, is esteppel, i¥ you wenb te put 4% that WEY

MR, LEMANE: I don't think you nesd that on that
volnt, .

THE AGTING CHALRMAN: Wouldn't you get an as tepoel
likewlss on this?

MR, LEMANN: After all, you have to get 1% %o
Congress, and it doesn't make sny. differsnce aboutl the estoppel.
it is different with ma eriticlem of the merits of cur rules..
I think thers you hawﬁ gﬁm%mg;m the peint. I think thers
iz & ahm@é of getting help ‘isher%.,

THE ACTING OHAIFNAN: I don't know that I think
subai 'isﬁl-rzg it for publiecation isg amasﬁm’iiy the way to do 1.1.;,.
really. % sbould like o have 1% brought out in the open
soneshere, |

| #R, LEMANH: You have one wise man here on these

watiers, and that is Senator Loftin, His Jucgment ought %o be
vort: something,

THE AQTING CHAIRMAN: Ve always kesp sort of shying
sWey even from dlscussing this question. #hy can't we dlgouss

182  Apparently x_t is one of those things that are taboo.
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MR, LEMANE: You msan oup disoussing 1t here now?

THE ACTING GHAIRMAN: Why can't we glscuss the form

A3
&

ol

g

the act, and 17 we think we cught to ask the Jenior Glroult
Judgea for their edvice, why don'l we do L¥Y

MR, LEHANE: Why mot? I don't see anybody objesiing

o discusging it now.

JUDGE DOBIB: I sm strongly in Taver of that. I
belleve they have mere influence than anybody we can g to,
mere than the Aserican Bar. I don'i believe Uongress pays any
attentlon te the Bar Assoeiation. I think they pay a good
geal of a%wn‘tian ‘é@ the Senior Glrould Judges, where the
Chief Justise presides, snd I think that &s our "white hope,®

Tﬁﬁ'&@T@ﬂﬁ-éﬁﬁﬁRﬁéﬂ; Bven the ﬁ@hf&?@ﬁé&ijiﬁﬂﬁﬁmiﬂg
to consider it unless we mggﬁ&s? 1t to ‘them. -

| J’ﬁﬁ%’: DCBI®: That is what I am talXing about. 1
wanﬁ e sugpest it to the Jonference of Benlor Ulreult Judges.

THE AGTING GEAIRHMAN: - What do you Shink of my draft?
i den's want to be insistent on this, but I keep sugpesting it
in svery neeting, Iand then in every meeling we eay, "Let's not
o 1t now.* |

¥, LEHANK: Let me see another ooy of it. I have
susogeeded in mesping up My papers oo beeutifully that I ean®t
2ind anything Pight now.

| SEANTOR LOFTIR:  Mr, Chairmen, of course I would be

in favor of such an amendmsnt %o the enabling act, but I doudd




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc, 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg,

Cleveland

New York

Law Stenography @ Conventions @ General Reporting

Chicago

Washington

663

~very much the wisdom of advocsting 1t at the presant time,

I think the sentiment in this country today is very strong
againegt uresueratic agencies; in cther words, whab they ¢zl

govermment by executive directlve rather than by lew., I think

the feeling vetween Congress and the bureaucraiic agenciss is

very strong &t this time, almost bitter, and, whether we 1ike
i% or not, we would be denominated one of the bwresuecrabic
agencles in The making of these rules--by the bar, at least.
Te: say that what we recommend and what the Supreme Uowrt adopbs
ghould begome law as far sz these rules are eonocerned, without
subnitting them to Congress or giving Uongress an opportunity
to pass on thenm, jusﬁ‘&h this time night unf@?tﬁn&t&ly-b@aam@_'
iavolved in This oontrovergy that is going on between CUongress
and the executive agenoles, the bureaucratie agenclies, in
which the people are very much conesrned and over which ihey
are very much aroused. :_ ‘

THE A0TING CHATAMAN: Lot me say again my Thought was
not to keep away from submltiing 1% to Congress. I would report
tﬁ‘%ham with the greatest of ﬁ@f&?ﬁﬁﬁé; and 1 don*t see why 1%
shouldn't be done. DBut there ars two genaral things that
trouble me aboud this., One is the method of amendment, and
the other is the lnconsisgtencies in the a¢t itsell, which the
Suprens Gourl ﬁ&y take care of.

Jﬁi}{}}i DOBIE: Couldn't we Wy to get that walting

period out out? -Go to the Supreme Uourt, and let them send it
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to the Congress and have ﬁaﬂgﬁ@ﬁg-ﬁﬁaaﬁ.it,@ith@ut any neegw-
sity for any lancubstion?
THE AGTING GHAIRMAN: I don't see that that is any~

thing that Congress would get excited about or ralse & guestion

Caboul. It just seems to me that we expest all the Congressmen

to be stupid or maligious on thas. IT they want information,

it iz a grasceful aot o have it dome. For example, why have
the A%t&?n%y Gensral in the pleture, suyway? Supposs the
Attorney General says, "I won't do 14%,Y or suppose the Attorney
General'has gone tu Florlida at the $ime, That is Just a 1iﬁmi@
bit of machinery that probably isn’t very impartaﬁ%_ﬁaritgﬁlf,
The resl Gifficul ty is this stereotyped thing that it san
gﬁ inte effgst only i% it goes in ab Lhe beglnning of a
regular sesslon and stays unsll the ﬁﬂﬁw,.ghy'ﬂhﬁﬁlﬁﬂfﬁui% be
a mattey af,reyar%ing 1% at any i&m@ to Gongresst

JUDGE DOBIE: I believe if we went to the lonferenve.
@f Semior Uiroult Judgss on @ha%,-we:wﬁﬁiﬁ,kava aryreﬁﬁy.@aéﬁ
show . _

| THE AGTING OHAIRMAN: Then, of course, thers is

anvther thing slong that line, We sre going to them right
along. Xt sesms to me in é way we Palse the gquestlon. There
ia tzlk that on the condemnation rTules we wwuh& g6 to them zng
ask them for a speclal regseliutien., It seeme to me, 1f anything,
that would preelpitste the thing more then ever, "Why de you

want:a_speeiéi fﬁaaluﬁian? Are these speclsli??  And so on.
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Th psems to me the better way to do 1s to say to Judge dumners,
"Oon 't you think this is really & very aswkward way of delng a
wvery simple thing? Wouldn't 1% serve your purpose 1f the
Supremns Gourt woul a Always agree, or you put it in your ash,
or something?®

MR, LEMANN: You have 1t in hers to report it, and
you say that they shall taks effect in not less than glely
days, ang Congress ghall be informed. Adssumlng that ﬁangﬁ@aé
wanted %o retaln the veto power, I should thiak that y@aﬁ“@?wa
vislon wmul@'%é‘iﬂaﬁeﬁmat@ o preserve 1E.

THE AGTING QHALRMAH: It hasn't any sxpress velo
pOWRr nov. o

¥R, LEMANS: T know, but you have Sut down e tiug
1imit a0 that you have only & aixty«-day intaﬁval, and thea I
should think CGongress wouldn't have any chance to act. It
mizh% be ﬁu?iﬁg vacation, when they wouldn'i even be heré. iz
you arg golag to preserve that vele power or 1f you think thay
are g@iﬁg to ingist on 1%, you will have to change the BiLl.

I think, No. 1, that we would all be agreed that -
from %he standpoint of the imprevement of the law, L% would be
gegsirable to have this smendment.

DEAR HORGAM: I think seo.

1208 LEMERN: We woulan't have %o debate 1it. We would

vote 1t. The guestion is a politiesl one. Can 4% be attained.

de wouldn't want %o rTatomamend sonething and have 1t defeated.
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T think that the wige course would be To take counsel with msn
like the Chalrman, Senator Lofin s and perbaps Hr, Sumners,

perha@s the Chalrmen of the House and Senate Jﬂ&ieiary Come

mlttees.

JUDCE DOBIE: Who is that?

HR. LEMANN: The Chelirman would be the man $o canvass
them. If they feel as Semstor Loftin thinks they feel, I don't
see sny use-in pﬁrguing i1t. I sm sfrald, personally, thet
you are right, Seoth, Hadn't we better leave this {noi besause
we don't want to dlscuss 1%, Chariie; get th&ﬁ ides out of
your head) at the most with ﬁhﬁ atatenent that we think sush
a prevision would be deslrable, if 4% is Teasible?

| DEAN MORGAN: Legislatively feasible. I think that
is the only guesilen,
MR, LEMANH: Then ask the Chalrman to give 1% con-

 shderaticon and let us have the benefis of hls visws. I presume -

thers will be at least one more mmting ef this ﬂaﬁmm% Tee, op
the survivors, as the reports come back from the .bexmh'esmé. bar .

JUDGE DOBIE: Sone of us ave getting pretiy old.

_ DEAN MORGAN: -ﬁah on this before 1%t goes to the Gour t.

You menn before 1% goes %o the Coangress ultimately.

THE 'Ammff? CHAIRMAN: O©Oh, yes.

MR, LEHANN: That le what I mezn. By that time, I
aggume, the election will be evézu The presidential election

will be past, I asaume, before we take final actlon on this




1370 Ontario Strest
Cieveland

51 Madison Ave,
New York

The MASTER REPORTING COMPANY, Inc.
Law Stenography © Conventions ¢ General Reporting

540 No. Michigan Ave.
Ghicage

National Press Bldg.
Washington

667

E‘E&ﬁx‘af?;. )
THE A0TING CHAIHMAN: At lsast, before the Courg
does, I guess.

MR, LEMANN: S0 we are not shelving this lndgefinitaly,

Charlie. Je are coming bask anyhow. Don't you think that is

i)

&ll we could do now.

THE ACTING CHAIRMAN: Yes, I guess 1% ta. I don's

~ know that any subject sheuld be teboo. How do we know that

peliticsl conditions are as bad a8 thie? I should think the
sensible thing was to talk %o Judge. Sumners, It seeme to me
to be the raflonal thing. Way do you need all this rigmavelie?
Does he want 147 ‘

HR, LENANH:  That ie right.

M. HAMMOWDs The anly(_' Thing he wants, I am sure, ig
the _mhmgéian to Congress., I know he wants that.

gﬁﬁm«ﬁl‘ PIBIB: de couldn't posslbly get away with that,
You are talking nensense, 1F you think that.

. MR, LEMARN: If he thinks that is essential, he ig
not going % be @am@nﬁwith your draft, because a sixty*ﬁafzf'
intérm‘l might come within a recess of Congress, and 1t wouldn's
be adequsate, I think you would have to changs it, if ﬁza‘ﬁ is
a correct statement of Sumners® position.

JULGE DOBIE: I believe that General Mitohell could
take 1% up with Susners, and 1%t would be a courtesy, I think,
to take 1% zstza. with the t}haimaﬂ of the Henate Judioiary
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Uommittee, whoever he ie. Hobody here seems to know. I
believe, ¢ertainly, through the ecunsel of the Uonference of
Benior Ulreult Judges, we could get those restrictions lifed.

As to giving the power to promulgate the rules, I think thet is

piffle. I don't think Congress would conslder that. I don's

believe you could get ten vetes. I think it would be silly %o
try. '

THE ACTING CHAIRMAN: OF e@urﬂé, I think thst they
do think there ig a good deal in it,'gnﬁ‘I think 1t is &
polite gesture that ig a1l »ight. I don't objeed to 1t. As

a natier of favt; really, between sensible men, 1% is one of

the gilliest things ever. I mean, this reporting to Uongress
is really mothing. 4Any Congreseman who s a lawyer is going
to know of any action of the &upﬁema Court much sooner than he
gets 1% through any letter of the 4ttoraey General, and all
that sort of stuff. The lawyer gets 1%t in the cally press and
from all the fapepting apencles. You gee, the reporting ﬁ@-

_Gangraéé“ia nething, really. I mean it lsn't a veto power or

anything else. It is a question of conveying to them news,
1ﬁfarﬁatian, and there are much better ways of dolng 1%, I am
not objseting to that, however.

o JUDGE DOBIE: ?ﬂuraan't ﬁhiﬁk Conpress would ever
give us ths pa#er to promulgats rules without having them
pass on them, | |

THE AGTING CHALRMAN: Appsvently there is some sort
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of fotlsh sttached to this. I say 4% is a little Poolish, but
i don’t objoet fo that in 1%eelf. I eay 1% 15 a fetish becmuae
there are much sasier weye of gelting information as %o wh&%’

the Buprems Uowrt io Golng each day. The essissh way of all

o Bhet I know of imuediately is the Tuesday Hew York Times, ang

there are stier ways--the United States Law Week, and 8o on.
But ae & matber of pesture, it ie a1l Pight,

HR, LEHANR: Congressmen penerally don't resd either
of thoge. Bul, Charile, the thing thak worries me as I listen
o the diseussion is thsb we know it took yeurs to get @an@reﬂﬁ
T pasz this act, and is 1t true or ig it not true that when
tuey did finally pass it wi%h thelr long walting period in
between, the Suprene ﬁéarﬁ stood better with Congreéss than the
rregent Buprese Gourd ﬁﬁ&nds“witg Gengress?

ggﬁgﬁﬁﬁ %#?Tiﬁ: And %ﬁﬁ Fregident and the Adminig-
tration stood better with Gongress at that time, ang it wa$ 
through the intervention of Homer Summings, as 4ttorney %&n@rai,
that that aet was pasesd, .
| PR AN ﬁ@&@@ﬁ; Yowr remember what Homer asaid, that he
waen 't able S¢ convinse a lot of people te vote for 1%, but he
W ahié‘%e persuads them t stay away when 1% came up.

SENATOR LOFTIN: Tnat 16 right.

DEAN HOHGMM: There isn't any gestion, if we had to
have approval, we would never have gotten it.

WA, LEMANN: Another thing, the bar assoclation and
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the Supreme Seurd. I doubt 4 the Supreme Couwrt is as pooular
with the bay gesvecistions or comumands the egmplete resgspect of

the ber asgoolations to the extent it 4id ten yesrs agp, when

_ this wes adopbed. If you went fo the ber assoolatlons with
thig, Charlie, and eaid, "Let the Supreme Uourt end the Hules

Committes do thig,” I would be somewhet uneertain about the
result, and I think I am understating the case at that.

ﬁmaﬁﬁﬁ LOFTIH: I mgree that 1% would be a splendld
lgea if Mp, Hitchell would tolk with the Chalrman of the
Judiciary Commitiee of both the Benste and the Houss and &é@
what thelr resctions to it would be. _

THE ACTING CHAIRMAH: Yes, I should think go. oFf
gourse, in the case af the Griminal Hules, 1% might be a good
idea for Chalvman ¥Mitohell to &1@@&3& the.matﬁar with Ghairmsn
Vanderbilt of that Committee. In the oase of the Criminal

Rules in one gense the quesiion is more @P&S$ingrbaéaaée, ag 1 |

s2id, a part of the Oriminsgl Rules, asccording to the particular
enabling statute, goes one way, and a pert ancther way, and
only a part are sﬁppﬂsaﬁ to be reported to Congress. There .
there 2ight be a réal gques tlon ae to how to do 14, How emn
you sover three different ways in the zsme get of rules?

I don't see why we shouldn't consider the mstter, 1
am net at &1l sure but that & person like Judge ngﬁers would
say, "why, the whole thing should be simplified.® It ien't
right %o h&vé three conflieting ways of doling it. . That bhappens
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beesuge the erimingl ruls making power developed in thres
giffterent ways. There was z eriminal appesl rule, ané go on.
Thern, of course, with us there are ¢ifferent provisicns. The

egulty rules sre under & Aiffevent statute, and we have aslveady

run into that aLfficuisy I have mentioned asbout our printing

. the record rule.,

JUDGE DOBIE: Do you think any formsl motion is
necessary? If 1% le, I should like to make 1%, that you foke
up with Hr. ¥itchell the advisability of italklng the mstter
over gsoume time with Chairman Susners.of the House anéd the
Chairmen of the Senate Judlelery Committee, with the igeas of
working through the Conferencs of Senier Otroult Judges, 1f
they think there is any chance of getting those formal restvric-
tions removed.

~as Fhe motlon was rsgularly sedondsd ...

THE ACTING CHAIRMAMN: AL} those in favér éay'“a.e*;
opposed, “n@.é 1% is so votesd. {Carried)

MR, LEMANN: Mp. Dodge yesterday referred to this
bill that he and Senator Pepper had Deen ssked o dravw up to
ea@?y.@u% the suggeetion of Judge Prank that further provision
be meds for the poesibillty of appeals from interlooutery
préers, He drafbted such a gravisian,ﬁas I understand, follow-
ing the last méating. _

TE& ACTING CHAIRMAN: Eﬂ, he diédn't draft it.

aﬁaﬁ MGRGAH: He and Pepper drafted a report, that 1s
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ail,

M. LEMANN: A repors, then., He was wondering whal
had happened to it and whether something shouldn®t be done
about 1t. ¥hetl hae happened? Do yﬁuAﬁﬁm&mh@?, Hr, ﬁhﬁ?ﬁy?

PAOFESSOR CHERAY; Yes. He brought Bhat up.

HH. LEMANE! He inbended to bring it up AT he were
here, and he asked sbout Li%.

Tﬁ$ ACTING CHAIRMAN: 411 I know is that the Chalrman
gant around &n&'aakﬁé for & vote, I dian't realize things
wers going that rapidly. The Chalvman's first le tter wose a
vots as o whether 1t should be submitied at onee %o the
Judiclary Committee, and I must confems that I wam quite

shocked by that, becauss thers wasn®t really even a propessl in

definite form. I was very doubtful aboutit, so I wrote to the

Chairman pré%&s%ing that I ﬁﬁﬁugﬁt it $hﬂuiﬁnf% go through that
way snd thet I thought thers wss a great deal of guestion sbout
it anybow. Then, on that aud perhaps, too, on the report thas
he got frow the Committee (I don't kaow Just what he dia get
from the Committee), he decided that abttempting $o take a vote
by méil wag & fleseo. A% any rate, he deeclded that it wouldn't
be asoversd by vote,

Ho I supposed it would come up hara,r if you want to
take 1% ap, vut it 1s a 1ittle hard, of course, with naﬁ%&a&
Hr, Dodge nor Senator Fepper hafe. I am here, and I 4islike 1%,

and ihere you are,
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Hi. LEMANNK: de had better not now, bubt Just for my
information, what ig your @ifficulty with it?7 46 I understang
it%, thers iz a provision that the district judge may cerilfy
that in hiz opinien an appeal ah&ulﬁ‘b@ allowed from an iﬂ%@ﬁw
locutory erder, IT the dlstrict Judge felt that the cnse was
#e donbbful that he might be wrong and that the pesrigy should
not be required te go through a long trisl 1f he were hela
of¥, upon al-&artiﬁﬁa‘hs from the Jjudge thel party could ot |
11 pussed on Ly the appellate court. That seemed good sense
to me.

ﬁﬂﬁﬁ.ﬁﬁﬁ@ﬁ?z L% was by the vonsent of both eounsel
and the apwroval of the digtriet Jjudge. Ien't that right?

I think bBe said that ﬁa the way 1%t is ln Yassgchuselts, Aldn't
he? |

.};?RGE‘E@S%EGB GHERSY: De hym& .have thet, Hr. Haggond?

MR, HAMMOWD: I have hers the conclusion of the Pepers
of Hr. Dodge ané Senstor Pepper.

'"  “Our conclugion is thét the preopesszl to give the
United States ﬁisﬁriat sourts powsr in proper cases o alleow
ﬁppé%i& o the Unlted Statez eireult courts of appeals Por
interlocutory orders merils favorable consgideration, but as
the proposal requives legislation and may not be accomplished
by a_préeaéurai ruie drafied by the Agvisory Committee, we
regommend that & eopy of thig renort be fransmiitted to the Ghie?

Justice of the United States for considerasition by the Swwreoms
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Gourt or the Uonference of Senler Gireult Judges.” 7
Then ¥r, HMitchell sent that report around with a let-
ter dated November 20, in which he said, "Toss who BOPYOYE

the @&ﬂammeﬁ&m%iﬁn in the iast puragrsph of the attashed wﬁp@ﬁﬁ

" please nobtify me,?

THE ACTING CHAIRMAN: HMr, Hammond, 40 you kKnow
dgefinitely what report ¥r. Mitehell got? I know I protested.

MR, HAMMOND: No; I haven't heard. |

| THE ACTING CHAIRMAN: I don't know, but I guess that
probably half the Commitiee didn't answer.

Mk, LEMARE: Heally? I you fhink sof

PROFESSOR ﬁﬁﬁﬁﬁﬁh&ﬁﬁ: I anowersd approving of it.

PACFESBOR ﬂﬁEﬂHﬁi Bo 4id I.

B, LEMANNT I aﬂawereﬁ_appreviﬂg.‘ what digd you do,
Ldale? -

DEa MORGAN: I snswered spproving. I saw Charles?
letter, ané I said I wanted to be here to dobate 1%, because
the Uwo Hassachusetis aets that he referred % were prettg
vague and gubiguous in eontent, I thought. The whole question
tha%.ﬁ thought ought to be debated was this: To what extent
would the dlstriat Judge make these certifications formally?
In Hagsachusetts, according te My, Dodge, the certiftication is
made only in the cases that are really doubtful; 1%t is used
not mors than once or twice a year, iF that often, and so Torkh.

Under those clroumstances, 17 it wers to be used in the same
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way that 1% iz actually used in Hassachusetts, I thought 1%
might ba a very geod thing %o save szpense, and so forih; bul
if you haed & judge who would sign Just snything that the
counsel wanited, you would get upﬂtairé snd bask all the %ine.

PROFESSOR GHIERYY We have practieslly the sasme
thing in Minnesots, &nd it ls not sbused.

MR, LEMANK: If you had beth counsel sgree W 1%,
I don't xﬁéw that you ought to reguire that. IT you 4id have
that, it would be & pretiy ygood, maybe toe good safeguard.

THE ACTING CHAIRMAW: I7 I may say so, 1t secms io
me that that was a rather cursory way of tresting a proposal
thet 1sg of s@ma.imﬁartan¢a, ang I think there is greab dmnger
in that proposal for iﬁteﬁl@@u%w@y appeals, Let me say that
this might be a pgood thing in a theoreticglly perfeci plase
1ike Maaaaéhnae@ts3 ané 8o on, bﬁﬁ this proposal is whether
we shall %&Ea political action of a sertaln Rind. Tes, I say
politicsl action, and I mean it. Actlon influencing leglsla-
tion. |

1R, Lmﬂéﬁﬁ: You con % hegitate Yo recommend é bill
here to extend our own power. Do you call that politiecal?

THE ACTING CHAIRMAN: Yes, 1% is, but it seems %to me

that is & political sction that is right in cur province.
¥R, LEMABD: fThat ie goodé polities.
THE ACTING CHATRMAN: I don't think you are giving me

s fair statement, becsuse I don't think that you have thought
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betk sver what happened. How dld we sver ccme %o think aboud
thig? Ve never would have taken up &ny-ganaral'qaeﬁﬁiaﬁs of
appeal without sone graﬁﬂiﬂg; The prodding was from my
d¢ilstingulehed and able collesague, Judge Prank. Judge Frank

"rtheugna that the powers of ithe cireuit court of sppoals were boo

regtrioted on interlocutory appeale. He is wsed %o Rew York
praciice, and the Hew York prasitice is wvery general on intere
locubery appeals. It happons that he and I disagres vevy
vielently ebout that, snd I feel very strongly sboub 1t.

ng of the defects of the New York prastice is thed
you run inie the Appellste Division en every questlon of pro-
cedure in advance of trial and that you ¢an go to the Court of
fppeals pretty generally. There srs eertain Tormal resiric-
tlons, but you go up very ragidl?. But that is a Quﬁstian by
itself, and you want to consider it in-1ts setbing. It is an
important matter.

That was the suggestion he made to us. He mads 1%
to Chaibman Sumners of the Judiclary Committee. He made 4%
quite pgenerally, sandé Uhairman Sumners suggested thalt At be
referred back, I think, te the Jonference of Senior Gircuit
Juﬁgéﬁ, #nd so on. It comes befors us and, sg a kindg of
glaneing blow, it is sugcested that wa'take'ap thl 2 ¥psaschi-
setts practice. Thereupon, the Chalrman wrote my good
esllesgue, saying, “We have donsidered your matter with much

interest,” and so on, "and we wonder if thisz lesn't the way to
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hendle 1t." Judge Frank snd Judge Leerned Hand, who 2lsc was
somewhat taken with the Judge Frank propessl, lunediately fook

that, and we endorsed the nesd snd injected cur remedy. Tiayg

is what they have sald, what they told me. I sald, I think

- you sre gulte mistsken. Ihe Adviesory Comsitice hasn't passed

en this." ‘They suld, "Oh, yes, you have expressed genevsl
sprroval, bul the method is one we think showldn't be followed.?
Ag Judge Learned Hand put 1%, "I don't think the disiriet
judges should have the power %o enlarge our authority. i think
we should have 1t.*

I am not sure that ie & sound eritlecism of the
Hagsashusstis progessal, but 1t was the resction that the sntive
Comslitee through there was a Qiffiouliy.

M, LEMARH: Where did they get that reactiont

THE AQUIRG CHALRMAN: They got that from Jhairman
Hitonell's lebter, and I have geen Chalrman ﬁiﬁﬂh@ll‘s letter.

ﬁﬁ.-aﬂﬁﬁﬁﬁz Letter to whom?

LEAH KORGAN: Fraaok.

THE ACTING CHAIRMAN: Yo Judge Prank, sbout the pro-
posal.

MR, LEHANE: You mean after he got the repliss from
the Commitiee? . ' |

Qﬁﬂﬁ.ﬁ&ﬁﬁﬁﬁi Ho, before.

THE aCTIRG CHAIRMAK: ﬁm, at the tlme of the 4isous-

sion. I think there was reslly more in Chsirmen Mitchell's
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letter than he intended. Nevertheless, I think that is not so
unnatursl & readlag. Why ave we going inte legislationy We
are golng into leglislation bscause certsin eirgult Judges have

sugzested there is & defeet, that interlooutory appeals don't

7 go as far ag they ought %o, and thercfore we are meeting this

defect in this way.

i think, at the very least 1f we were going %o do
tuls, ws ought te do two things. OF course, I am agsin
ezpresaing my oplinion, but 1% is g very definite opinian;
First, @e ought %o saﬁ tint tkare ought %o be no more inter-
locutory appeals, that there ought not to be any general pPo-
viglon, I am not objeeiling % the particular statutes, the
prelininary injunetion, accounting in past cases, and those
thinga, Those are definite thinga, and they are right. But
theres ocught not to be a general power. We ought to negative

~any idea that we sve going fuvrther,

ﬁeaéﬁé, £ we wars going to do this, we would want
a definite act. All we have now are bwo separate and con-
flicting Massachusetts statutes, because that was the report,
ané there was no suszestlon of what we were recommending, which

one of the two acts, or of whether they would apply in

admirgley or of whether %hey woudd aypiy in the ¢riminal law

or of where they would appiy. In fasct, %ha-prmﬁasal iz one
Tor legislatlon of a very indefinite kind ss owr answer % s

very speelfic and conorete thing in whieh I &o not bellisve,

b
b4




1370 Ontario Straet

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave,

National Press Bidg.

Cleveland

New York

Law Stenograpky ® Conventions ® General Reporting

Chicage

Washington

That waz the maln thing. _
How I will 264 one thing more, and that is thiss

As & separate matter, I wouldn’t greatly object te the thing,

only I am guite sure that 1% is mﬁimpérzanﬁﬂ L am quite sure

‘it is unimportant in the Federsl system because 1% isn’t gesred

%o this sort of thing. As g pabtier of faet, we havwe the prac-
tice in Uomnectioud which 1s kngwn ae the regervation. While
1t can be used very broedly and widely in Comneotiout, elmost
the only cese where 1% ever is used is in will %&nsﬁruﬁﬁiaﬂ
cases. You can see the resson, and it is of some use %h@re;
You have %o have some definltion of whal a will mcans, and the
paiyge says, "Here, I will hold thet for the Supreme Gouwri.”
Generaliy in our pr&céiaé-we iike to have the cistrict judge
pase on it and get 1t in that way.

ﬁa, if this were remeved from gverything else and
were made deifinite and a@ﬁafete, I shouldn't feel very worried
aﬁaut 4t. 1 just don't think 4% ls very lmporiant. Thatl we
should get inte a lepislative controversy {becauss, belleve me,
I think the queﬁﬁiﬁn ol extendling inﬁerle@ﬁ%mvy appeals is éﬁ&
sheé@ﬁ be st that) Tor something which seems fo me raa&iﬁ is
not golng férth@r than this ig, I think, too bed. Thersz are
so many other leglelative propesals that I %eiieva in s0 much
pore. One of them iz smending the ruls-making act. JAnother
is ocutting down the time for appesls. It sesms to me that

those are things that are nuch mors important, more vital,
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than deing thig.

Sy that iz the baskgroung,

HR, LEIMANH: Evideatly it is a controversial subjest.
ig that o Jjudielsl steiement?

PROFPESSOR CHERRY:. I4¢ is & very good stabement,

LEAR MORGAN: You van't handle 1% now with Feppey

shd #itchell awsy, I think,

2]
=
£its
E_i’g}
el
%
2]

THE A0TING CHAIRMAH: Honte, I wish you would look
8t thelr report. They guole the two Alffersent Has sathusetls
sbatutes, . I Think at lezst therve ahaulﬁ bg more thinking sbout
it.

R, LEMANH: Could I have a copy of the Masssohusebis
statutes whish were ﬁéﬂ_@; sut? | |

*mm HORGA:  They wzam in the revort.

?és‘.‘*i LEHANN: Yers they qﬁ..n the report? I don't recall
shist. I had bthe report and answersd 1%,

| THS ACTING CHAIRMAN: OF course, you ttay say that ia
& guestlon of draftemanshlp, and 80 on, but the draftsmanship
ef & atatuts ig an .impo:c*tam; thing.
" M, LEMANN: Ave these notes transeribed now?
M, HAMEDUD: Ei&é.
HE, LEMAHH: I would suggest that a copy of this

portion be gend toMe, Dodge, becsuse he asked about it yesber-

day. He and Senalor Pepper were asked o serve on & commtitee,

and dld, and he was asking what had bagpensd tw it. I think he
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would be inferested in rexding Judge Glark's stptement. 1
could write him @ letter, and will, but the statement would
be more persuasive, perhaps. You will have an extra gopy sent
to him? | |

MR, HAMMOND: How sbout Senator Paoppert

¥R, LEMANA: Yes, and Cholrman Mitohell.

HE, HaMOND: He zste & s0py any#ay.

THE ACTING CHAIRMAN: I ehell De glad to have thel
done, but I will ssy thet I wrote fhuls ot length to both Mp,
Dodpe sng Senglor Pepper, ]

B, LEMARE: I dlén't know thatb. _

THE ACTING CHAIRMAN: I am afrald they might eay nok
merely st length, butqaﬁ nausan.

MH, LEMANH: I glan't know that. It may be unneces-
BHEYY » | |

YHE ACTING CHAIRMAN: I say thet becguse I don't
want t@)hav& it appesr that I am @ﬁr@rzsing then., Ieg there
sy thing more?

Wl ﬁﬁﬁﬁﬂﬁﬁ: I have ;us% two very miner things before
ya# ad journ. |

In your tltie fo this preliminary draft you have the
words "ené the Distriet Court for %h@'ﬁisaviaﬁ‘af 6a§ﬁmbia**
Can't wo strike those off?

THE gﬁﬁiﬁﬁ_ﬁﬂﬁiﬁﬁﬁ@: I guess s80. I guess that is not

RBCesEACY .
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ME, HAMOSD! A11 right. The other thing is a mabter
of saving a 1ittle eost to the Committee on printing. You
will recsll that Hr. Mitohell sald he thought we ought to sube-

mit these ruleg wo Yongress gr that there eught to be a sub-

-misslon o Congress of & draft ©f the rules showing the smend-

ments, as well as a ¢lean dopy. IF that iz % be done even-
tually, I think we ocught o siart now by doing it in the way

in which thst s done in Uongress. Whenever the Atbtorney

Uenersl submits & bill %o Congress, he always submlts a clapn

copy ahd & copy showling amendments. The form which ﬁan@v@ﬁé
uses ig fo strike through the matier deleted or the matter
repealed, snd then %o put the new matter in Ltalics.

I thought that AT we cowld do that now, we would
sventually save cvsts bucause we would have the type set uwp in
the Guvernment Printing Office for thls, and the chances are
that thst gould be used right on through. Would that be
agresable to you? o -

THE ACTING OHAIRMAN: I should think so. Isn't it
Just & case of taking our present draft and making directions
to ﬁh@ printer. That is, cur present draft follows undgarliging
and brackets just because we haven't the type %o do the other,
and when this comes to be printed, if the printsr is dlrecissd
to follow your model, I don't see any resson thab it sh@ulén*t
be done.

HR., HAMMOND: Yes. Possibly the printer could de
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that .
THE AUTING CHALRMAM: If there 1s smy question sbous
1t, we will send 1t down here o your office %o have that done.

- You see, we haven't the typawriters %o 46 4%, that is all.
| A4y way %6 get 1% in print in the vorrect form. I suite

agree that I think 1% ought %o be as such in its final legiala-
tive form, or whatever i% is, as possible, _ |

BH, LEMANN: You would send oub a draft llke the one
submitted to us with omitted words bragketed and ﬁew-wﬁf%@_
underiined, or mechanically the sguivalen®.

MR, HAMMOND: Yes.

B, Lﬁﬁﬁﬁﬁ:h If that were done, would you in addition
send what you c¢all @ olean eopy? I am not sure that I get your
tdea. _

Hil, HAMMONDY ‘That is Mr. Hitchell's expression.

$R. LEMANH: %h&tlis'a clean Gopy? The present rule s’

¥R, HAMMOND: ﬁé, the new rulea as thay'will_raaﬁﬁ
without eany indicatlon of the ahangea.

HE, LEMARH: In other words, you would Tirst peint
the rule  as @it: will stand with the amendments, and you would
inmedlately below that p?int the present rulée as shown in the
material submiited %o us in & way to show the changes.

HR., RAMMOND: I wouldn't do thet in submittiag 1% to
the bar. In submiiting 1t first to the Supreme Court, I would

Just submit 1% 1lke this so thai they oan see, and I would alse
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submit 1t in that form %o the bar. I don's se¢ any necesslty
for the aleaﬁ gopy in that case, but of course when the Uowrd
‘iteelf gets o promulgating the rules-—-

HR. LEMANE (Interposing): -%hat is & loag way aﬂ@&ﬁ;

C though.

. HAMMOHDY 1 am Just thinking of the matter of

ﬂaatf That 1e.all,

THE ACTING CHAIRMAN: You mean 1f you get 1% set up
in type now, they oan use the game type all the way through,
axcept as wo make later changes?

HR. BANHOND: ¥Yes. I don't know whether or nob the
Suprems Court will want to submit thls sert of copy which shows
the ohanges, as a'ﬁ&t%&? ¢f esouriesy more eor iegs, to the
Conpress.
Rile LEMANHY That 1s ﬁ%metime abiead of us, ian't i%?
HR. HAMMOED: I% is guite faP.aREaé\ﬂf us; I wilil
admit, ' |

M. LEMAHN: They Wauiaﬁ‘ﬁ wand Lo %tie up thelir Wwpe
gLl that time ?ram_nag,.an& bealdes we don’t know what further
ehaﬁgg@& may take place as a result either of the bar's sug-
gestions or of the Supreme Uourt's suggesbions. I hardly see
how you could atart to pul things is type now for gaia& to
Congroaas,

MR, HAMMOND: Maybe not. I just thought it might work

eunt that way, and if some of thasa'weﬁsa‘%fmh&ngaﬁ we Gould use
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tie same old elestrotypes. You see, Ihis will have fo be
electrotyped beosuse thers will be so nany copies that will go
to the bar. I think there wers something 1like 10,000 of the

first preliainary araft.

THE ACTING CHAIRMAN: Can't you or Mr. Chandier gob
us definite information?

MR, HAMHOND: Yes, I think possibly =o.

MR, LEMARN: May I nek what the time schedule is now?
I suppose that the.nexﬁ a'ﬁaép will be to acguaint the Chalrman
and the abaent members of the Committes with the changes voted
at thiz meeiing. ‘Then, 1f nebedy wants a rehearing becauss of
abdence, the Chairman will beke 1% up with the Court. Is thet
the way it is going to work? | '

THE ACTING CRATHMAN: I rather suppose so. I intended
to get in touch with the Chalrman =% once and get definlts

instructlions from him as to how I would proceed, but I bag

- agsumed he would prebably say, “Get eut the draft as soon as

you get the transeript.” I should think coples would be sent

to the Commitbee but that, unless there is some guestion, 1%

would be expected that we would submlt 1t fo the Sourt just w

ask for permission To publish. Isn't that the genersl view?
M., LEHANE: You haven't much more than a menth, s
month and a hﬂif, to do that.
THE ACTING CHAIRMAN: I suppose that is true, yes.

i
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before they adjourn?

DEAN MORGAN: o©h, yes.

THE ACTING CHAIRMAN: Yes, we would have to do that,
although 1t isn't a subwmigsion fér atudy, necessarily. It ie

© Just so they know they bave i%.
| MR, LEMANN: If you don't, possibly they will scabter,

and the Ghief Justice wouldn't want to have the trouble of
sending 1% around snd taking a vote., They adjourn the firwés
Honday in June as & rule,

THE AOTING CHATIRMAN: That is trus.

MA. LEMANH: HNext week is aluost the middle of April.
Zou haven't much time.

. ¥R, HAMMOND: ' I notice that Mr. Mitohell says that

he would 1ike %o see the Reporter's Pinal dreft of the revissd

notes befere submisslon to the ﬁéurt, as he may want %é suggess
some additions to the notes. ' |

MR, LEMANH: fhe Reporter ls going to have a busy
month, I think, | |

THE ACTING CHAIRMAN: OF course, I dldn't susppest
that I had any power to do otherwise than submit 1t to him,

That was quite amusing to me. MNaybe we oould have gone Purther

- than we suspested.

MR, HAMMOND: I think vhen we are sending hin a topy,
we might send a oopy to the other membsrg who were not heve.

THE ACTING CHAIRMAN: I sbould think that, if we are
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sending ecoplen, we should send them %o all members ol the
Commitise. We might as well. I% wauiﬁ ba'my.i&@a %hat,.ﬁﬁ
poon as we get the &raly, we #4131 send 4%t to @1l memﬁaﬁgrﬁf
the Yommittee. The ahairman may want to see L¥ there are any
protests. Meanwhile, he can talk to the Ghief Justice.

Izn't 1t the view of the gentlemen here present that
we don't expeset another meetling, unlees something new develops
vefore they asre printed? ”

PROFESSOR SUNDERLAND: That is my ides.

SENATOR LOFPTIN: Thad isg what I undersitood.

THE ACTING CHATRMAN: It is our general understaneing,
fen’t 1%, thatl we aag‘t_expaat ano thar ma&%iﬁg unless the
ﬁhairﬁan hag some resgon for oazlling us?

DIAN MORGAN: That &a‘,'riﬁmb

PROFEGHECR SUNDERLANID: Yot until a1l this sbuflf gota
back from the bar.

THE ACTING CHATRMAN: Yea. fo far as we are Son-

corned, we ave ready Lo have it submltted ss we put 1t to the

‘bﬁmmh and bar.

MH., LEHANN: That would probably mean not until after
the eleotlon, I guegs. |

THE ACTIRG CHAIBMAN: I suppose 8o, yes.

MR, LEMANN: I don't know that they are cause and
effeet, but the bayr won't do mach in the sumper, I suyposs.

Pid we put a time limit on the bar before? e dldn't, aid we?
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M, HAMMOWDY X don't think that we did, no, not
when we sermtout the preliminary draft, snd we wanit to be ocare-
ful about that, 17 we do put 2 time 1imit on.

MR, LEMANH: The bar assoslations have appoeinted
eommlttees to study it, .
| SENATOR LOPTIN: They have standing commi ttases.

THE ACTING CHAIRMAN: Have you asnything more, Mr.
Hammond? |

| HE, HAMMOND: Bo.
DEAN MORGAN: I move that we adlourn.
wes The motlon was regularly aeéan&@éﬁ pu$ to a voie

and carried, ang the meeting ad Journed at'lzzjﬁ DBy wee

AAATELS WAS 3 18y
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