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MINUTES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
June 22, 2021

The Judicial Conference Committee on Rules of Practice and Procedure (Standing
Committee or Committee) met by videoconference on June 22, 2021. The following members
were in attendance:

Judge John D. Bates, Chair Professor William K. Kelley
Judge Jesse M. Furman Judge Carolyn B. Kuhl
Daniel C. Girard, Esq. Judge Patricia A. Millett
Robert J. Giuffra, Jr., Esq. Judge Gene E.K. Pratter
Judge Frank Mays Hull Elizabeth J. Shapiro, Esq.”
Judge William J. Kayatta, Jr. Kosta Stojilkovic, Esq.
Peter D. Keisler, Esq. Judge Jennifer G. Zipps

The following attended on behalf of the advisory committees:

Advisory Committee on Appellate Rules — Advisory Committee on Civil Rules —
Judge Jay S. Bybee, Chair Judge Robert M. Dow, Jr., Chair
Professor Edward Hartnett, Reporter Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus,

Advisory Committee on Bankruptcy Rules — Associate Reporter
Judge Dennis R. Dow, Chair
Professor S. Elizabeth Gibson, Reporter Advisory Committee on Evidence Rules —
Professor Laura Bartell, Judge Patrick J. Schiltz, Chair

Associate Reporter Professor Daniel J. Capra, Reporter

Advisory Committee on Criminal Rules —
Judge Raymond M. Kethledge, Chair
Professor Sara Sun Beale, Reporter
Professor Nancy J. King,

Associate Reporter

Others providing support to the Committee included: Professor Catherine T. Struve, the
Standing Committee’s Reporter; Professors Daniel R. Coquillette, Bryan A. Garner, and Joseph
Kimble, consultants to the Standing Committee; Julie Wilson, Rules Committee Staff Acting Chief
Counsel; Bridget Healy and Scott Myers, Rules Committee Staff Counsel; Kevin P. Crenny, Law
Clerk to the Standing Committee; Judge John S. Cooke, Director of the Federal Judicial Center
(FJC); and Dr. Tim Reagan, Senior Research Associate at the FJC. Rebecca A. Womeldorf, the
former Secretary to the Standing Committee, attended briefly at the start of the meeting.

* Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Lisa O. Monaco. Andrew Goldsmith
was also present on behalf of the DOJ.
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OPENING BUSINESS

Judge Bates called the virtual meeting to order and welcomed everyone. He expressed hope
that next January’s meeting could be in person and began by reviewing the technical procedures
by which this virtual meeting would operate. He welcomed new ex officio Standing Committee
member Deputy Attorney General Lisa O. Monaco, though she was not available to join the
meeting, and thanked the other DOJ representatives joining on her behalf. He also acknowledged
and thanked Daniel Girard and Professor Bill Kelley, both completing their service on the Standing
Committee.

Judge Bates next acknowledged Rebecca Womeldorf, former Secretary to the Standing
Committee. She departed the Administrative Office in January of this year to become the Reporter
of Decisions of the U.S. Supreme Court. Judge Bates thanked Ms. Womeldorf for her years of
tremendous service to the rules committees and her friendship. Professor Struve seconded Judge
Bates’s sentiments on behalf of the reporters.

Following one edit, upon motion by a member, seconded by another, and on voice vote:
The Committee approved the minutes of the January 5, 2021 meeting.

Judge Bates reviewed the status of proposed rules and forms amendments currently
proceeding through each stage of the Rules Enabling Act (REA) process and referred members to
the tracking chart beginning on page 53 of the agenda book. The chart lists rule amendments that
went into effect on December 1, 2020. It also sets out proposed amendments (to the Appellate and
Bankruptcy Rules) that were recently adopted by the Supreme Court and transmitted to Congress;
these will go into effect on December 1, 2021, provided Congress takes no action to the contrary.
The chart also includes rules at earlier stages of the REA process.

JOINT COMMITTEE BUSINESS
Emergency Rules Project Pursuant to the CARES Act

Judge Bates introduced this agenda item, included in the agenda book beginning at page
77. The emergency rules project has been underway since the passage of the Coronavirus Aid,
Relief, and Economic Security Act (the CARES Act) in March 2020. He extended his thanks and
admiration to everyone who worked on these issues. In particular, he acknowledged Professor
Daniel Capra’s instrumental role in guiding the drafting of the proposed amendments and
promoting uniformity among them.

Section 15002(b)(6) of the CARES Act directed the Judicial Conference and the Supreme
Court to consider rules amendments to address emergency measures that may be taken by the
courts when the President declares a national emergency. At its June 2020 meeting, the Committee
heard preliminary reports and then tasked each advisory committee with: (1) identifying rules that
might need to be amended to account for emergency situations; and (2) developing drafts of
proposed rules for discussion at its fall 2020 meeting. In January 2021, the Committee reviewed
draft rules from each advisory committee, with the exception of the Advisory Committee on
Evidence Rules, which had determined that no emergency rule was necessary. The Standing
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Committee offered feedback at that point, focusing primarily on broader issues. During their
Spring 2021 meetings, the advisory committees considered this feedback and revised their
proposed amendments accordingly. The advisory committees now sought permission to publish
the resulting proposals for public comment in August 2021. Any emergency rules approved for
publication would be on track to take effect in December 2023 (if approved at each stage of the
REA process and if Congress were to take no contrary action).

Professor Struve echoed Judge Bates’s thanks to Professor Capra and all the participants
in the emergency-rules project. She invited Professor Capra to frame the discussion of issues for
the Standing Committee to consider. Professor Capra reminded the Committee members that
uniformity issues had been discussed in detail during the January 2021 meeting of the Standing
Committee. The advisory committees, he reported, had taken the Standing Committee’s feedback
to heart when finalizing their proposals at their spring meetings. As to most of the issues discussed
at the January meeting, the advisory committees had achieved a uniform approach.

One such issue was who should declare a rules emergency. Should only the Judicial
Conference be able to do this, or might any other bodies also be authorized to do so? The advisory
committees understood the members of the Standing Committee to be in general agreement that it
would be best if only the Judicial Conference had the power to declare emergencies. All four
proposed emergency rules are now consistent on this point.

The definition of a rules emergency was also discussed at the January meeting. With one
exception, the advisory committees’ proposals now use the same definitional language. The
proposals all state that a rules emergency may be declared when “extraordinary circumstances
relating to public health or safety, or affecting physical or electronic access to” a court,
“substantially impair the court’s ability to perform its functions in compliance with these rules.”
The proposed emergency Criminal Rule adds a requirement that “no feasible alternative measures
would sufficiently address the impairment within a reasonable time.” The understanding of the
Advisory Committee on Criminal Rules was that the Standing Committee was comfortable with
this remaining difference given the constitutionally-based interests and protections uniquely
implicated by the Criminal Rules. With the goal of uniformity in mind, each of the other three
advisory committees developing emergency rules had considered adding this “no feasible
alternative” language to their own proposals; however, each of those advisory committees
ultimately determined this was unnecessary.

Another issue discussed in January was the relatively open-ended nature of the draft
Appellate Rule. The Advisory Committee on Appellate Rules thought this would be appropriate
because Appellate Rule 2 was already very flexible and allowed the suspension of almost any rule
in any particular case. There was some concern among members of the Standing Committee that,
to offset this open-ended rule, more procedural protections might be useful. The Advisory
Committee responded by revising its proposal to include safeguards that track those adopted by
the other advisory committees.

The termination of rules emergencies was also discussed. This issue involves whether the

rules should mandate that the Judicial Conference terminate an emergency declaration when the
emergency condition no longer exists. The advisory committees agreed that it would be
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inappropriate to impose such an obligation on the Judicial Conference and that termination would
likely occur toward the end of the emergency period anyway, such that it would be useful to accord
the Judicial Conference discretion to simply let the declaration’s original term run its course.

The advisory committees also discussed whether there should be a provision in the
emergency rules to account for the possibility that, during certain types of emergencies, the
Judicial Conference itself might not be able to communicate, meet, or declare an emergency. The
advisory committees did not think it was necessary to include such a provision because it would
take extreme if not catastrophic circumstances to trigger this provision and, under such
circumstances, a rules emergency is unlikely to be a priority. The courts would probably want to
have plans in place for these kinds of circumstances, but the rules of procedure did not seem like
the appropriate place for them, nor were the rules committees in the best position to work them
out.

Finally, the advisory committees had discussed what Professor Capra termed a “soft
landing” provision—a provision addressing what should happen when a proceeding that began
under an emergency rule was still ongoing when a rules emergency terminated. The advisory
committees had addressed this issue in different ways. Proposed Criminal Rule 62 would allow a
proceeding already underway to be completed under the emergency procedures (if resuming
compliance with the ordinary rules would be infeasible or unjust) so long as the defendant
consented, while proposed Bankruptcy Rule 9038 and Civil Rule 87 deal with the “soft landing”
issue on more of a rule-by-rule basis.

One provision that remained nonuniform was the provision laying out what the Judicial
Conference’s rules emergency declaration would contain. The proposed Bankruptcy and Criminal
Rules provide that the Judicial Conference declaration must state any restrictions on the provisions
(set out in these emergency rules) that would otherwise go into effect, while the proposed Civil
Rule provides that the declaration must “adopt all the emergency rules in Rule 87(c) unless it
excepts one or more of them.” Professor Capra described this as a “half-full / half-empty”
distinction.

Professor Capra thanked the Standing Committee members for the valuable input they
provided at their January meeting and he observed that the proposals were in a good place with
regard to uniformity. Most provisions were uniform and the reasons for any remaining points of
divergence had been well explained. Judge Bates invited questions or comments on Professor
Capra’s presentation regarding uniformity. There were none.

Judge Bates next invited Judge Kethledge and Professors Beale and King to present
proposed Criminal Rule 62. Judge Kethledge thanked Judge Dever, the chair of the Rule 62
Subcommittee, as well as the reporters, Judge Bates, and Judge Furman for their input on the
proposed rule. He began by describing the Advisory Committee’s process. The Subcommittee held
a miniconference at which it heard from practitioners and judges describing their experiences
during the COVID-19 emergency and prior emergencies. Judge Dever also surveyed chief district
judges for their input. Judge Kethledge noted an overarching principle that had guided the drafting
effort: The Subcommittee and Advisory Committee are stewards of the values protected by the
Criminal Rules—protections historically rooted in Anglo-American law. The paramount concern
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is not efficiency but, rather, accuracy. Accordingly, proposed Criminal Rule 62 authorizes
departures from normal procedures only when absolutely necessary. The “no feasible alternative
measures” requirement contained in the proposed rule reflected that approach. Proposed Rule 62
takes a graduated approach to remote proceedings, with higher thresholds for holding more
important proceedings by videoconference or other remote technology. Concerns about the
importance of in-person proceedings reach their apex with respect to pleas and sentencings.

Judge Kethledge pointed out that many of the recent changes to the proposed rule
responded to helpful feedback from members of the Standing Committee. Proposed Rule 62(¢e)(4),
for example, has been revised to make clear that its requirements (for conducting proceedings
telephonically) apply whenever any one or more of the participants will be participating by audio
only. Thus if one or more of the participants in a videoconference proceeding lose their video
connection, and Rule 62(e)(4)’s requirements are met, the proceeding can continue as a
videoconference in which those specific participants participate by audio only. Professors Beale
and King added that the committee was grateful to Professor Kimble and his style-consultant
colleagues and to Julie Wilson for helping finalize late-breaking changes to the proposed rule.
Judge Kethledge and Professor Beale noted that some minor changes to the proposed rule—
indicated in brackets in the copy of the draft rule and committee note at pages 161, 170, and 174-
75 of the agenda book—had been made after the Advisory Committee’s spring meeting and
therefore had not been approved by the full committee; but those changes had the endorsement of
Judges Kethledge and Dever and the reporters.

Judge Bates suggested that the reporters open discussion of proposed Rule 62 by
highlighting two changes that were made after publication of the agenda book. Professor King
explained the first, located in paragraph (e)(3), found on page 159 line 101 in the agenda book. In
the agenda book’s version, Rule 62(¢)(3)’s requirements for the use of videoconferencing for
felony pleas and sentencings incorporated by reference the requirements of Rules 62(e)(2)(A) and
(B) (which apply to the use of videoconferencing at other, less crucial proceedings). Judge Bates
had pointed out that it was not necessary to incorporate by reference Rule 62(e)(2)(A)’s
requirement, because Rule 62(e)(3)(A)’s requirement is more stringent. The suggestion, which the
reporters and chair endorsed, was that line 101 be revised to read “the requirement in (2)(B),”
eliminating the reference to (2)(A).

Another change not reflected in the agenda book was in the committee note on page 166
line 274. This too was in response to a suggestion by Judge Bates, this time concerning Rule 62’s
“soft landing” provision. As noted previously, the “soft landing” provision addresses what happens
if there is an ongoing proceeding that has not finished when the declaration terminates. The
committee note to Rule 62(c), as approved by the Advisory Committee, explained that the
termination of an emergency declaration generally ends the authority to depart from the ordinary
requirements of the Criminal Rules but “does not terminate ... the court’s authority to complete
an ongoing trial with alternate jurors who have been impaneled under (d)(3).” Judge Bates had
suggested that it would be helpful to explain how this statement in the committee note (shown at
lines 271-74 at page 166 of the agenda book) related to the text of proposed Rule 62. To provide
that explanation, the chair and reporters proposed to augment the relevant sentence in the
committee note so that it would read: “It does not terminate, however, the court’s authority to
complete an ongoing trial with alternate jurors who have been impaneled under (d)(3), because the

Advisory Committee on Civil Rules | October 5, 2021 Page 17 of 418



JUNE 2021 STANDING COMMITTEE MEETING — MINUTES
PAGE 6

proceeding authorized by (d)(3) is the completed impanelment.” This explanation reflected the
consensus view at the spring Advisory Committee meeting.

Judge Kethledge suggested that the Standing Committee discuss the proposed rule section-
by-section. Judge Bates agreed. There were no comments on subdivisions (a) through (c), which
lay out the emergency declaration and termination provisions that Professor Capra had already
summarized, and which are largely consistent with those employed in the other proposed
emergency rules. Discussion then moved to subdivision (d), which details authorized departures
from the rules following a declaration.

A judge member expressed strong support for the proposed Rule overall. This member
suggested a change to the committee note’s discussion concerning Rule 62(d)(1). Rule 62(d)(1)
states that when “conditions substantially impair the public’s in-person attendance at a public
proceeding, the court must provide reasonable alternative access” which should be
“contemporaneous if feasible.” The Rule text focuses on the timing of the access. The proposed
committee note, at page 167, lines 312-15, instead focused on the form of access, stating with
respect to videoconference proceedings that an audio feed could be provided to the public “if
access to the video transmission is not feasible.” This language in the note indicated a preference—
for video instead of audio access—that was not grounded in the text of the proposed rule. Instead,
the rule states that contemporaneous access—whether audio or video—is preferable to
asynchronous transmission such as a transcript released after the proceeding. And the committee
note’s suggestion that video access should be provided to the public if “feasible” seemed to raise
an undue barrier for courts—such as this member’s court—that (due to bandwidth and other
concerns) had been providing the public with audio-only access to video proceedings. It could be
hard to make a finding that public video access was not “feasible”—would that require considering
whether switching to a different electronic platform would permit public video access? The
member suggested deleting this sentence from the committee note. Professor Beale explained that
this was just one example and the Advisory Committee was not wedded to it. Judge Kethledge
agreed that this example could be misunderstood. He thought there would not be much harm in
striking that sentence from the committee note. Judge Bates also agreed, noting that his court had
also been providing the public with audio-only access to video proceedings.

A second judge member suggested that, even if the Note’s language about “feasibility”
should be deleted, it could be useful for the Note to discuss the possibility of using audio to provide
the public with “reasonable alternative access.” The first judge endorsed the Rule’s feasibility
language concerning the timing of access: public access should be contemporaneous if that is
feasible. A third judge member warned that requiring a feasibility analysis could suggest that
courts should engage in “heroics” to try to provide contemporaneous video access to the public.
An emergency rule will only apply in unusual circumstances. It is not helpful for the rules to
require judges operating under such circumstances to devote extensive attention to information
technology issues. The idea is to protect the rights of the defendant while acknowledging the rights
of the public and to reconcile those in a timely fashion. This judge urged the deletion of any words
that could introduce new points of dispute.

Professor Struve wondered whether a way to keep the thought about audio transmission as
an option would be to insert a reference to it around line 300, as an example of a reasonable form
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of access. She suggested a sentence reading: “Under appropriate circumstances, the reasonable
alternative could be audio access to a video proceeding.” The judge who first raised this issue
agreed that this would be a better place for this example, as did Judge Bates. This would allow the
deletion of the sentence at lines 312—15 that had been critiqued.

Discussion then moved to subdivision (¢), which addresses the use of videoconferencing
and teleconferencing after the declaration of a rules emergency. A judge member asked, in light
of the decision to strike the reference to subparagraph (2)(A) from paragraph (e)(3), whether it
would make sense to repeat in paragraph (e)(3) the requirements laid out in subparagraph (2)(B),
the remaining cross-referenced provision. Judge Bates noted that the cross-reference only referred
back ten lines or so and would thus be easy enough to follow. Professor Kimble noted that, when
possible, it is better to avoid unnecessary cross-references, but that it always depends on how much
language would need to be repeated and on the distance from the original language. Professor
Kimble thought that the cross-reference was reasonable here.

A judge member wanted to make Committee members aware of caselaw interpreting Rule
43(c)(1)(B)’s provision that a noncapital defendant who has pleaded guilty “waives the right to be
present ... when the defendant is voluntarily absent during sentencing.” In 2012—before the
pandemic or the CARES Act—the Second Circuit had addressed the circumstances under which,
pursuant to Criminal Rule 43(c)(1)(B), a defendant could consent to the substitution of video
participation for presence in person. See United States v. Salim, 690 F.3d 115 (2d Cir. 2012). The
Second Circuit had said that consent for purposes of Rule 43(c)(1)(B) can be made through
counsel, though it must be knowing and voluntary. Salim’s requirements, this member stated, are
nowhere near as stringent as those in proposed Rule 62(e)(3). The judge wondered whether the
Second Circuit would adhere to Salim, in the non-emergency context, if Rule 62 were to be
adopted. But the member did not think that this was a reason not to proceed with the rule as drafted.

Another judge member thanked the Advisory Committee for the proposed rule, which this
member characterized as excellent. This judge had a question about subparagraph (e)(3)(B), which
(as set out in the agenda book) provided that a felony plea or sentencing proceeding could not be
conducted by videoconference unless “the defendant, after consulting with counsel, requests in
writing that the proceeding be conducted by videoconferencing.” The phrase “requests in writing”
had replaced “consents in writing” in an earlier draft. The committee note explained that this
change was intended to provide an additional safeguard, and suggested that a judge might want to
hold a colloquy with the defendant to confirm actual consent. The judge wanted to know whether
the Advisory Committee intended that the court must make a finding that there is consent, as
opposed to simply treating the written request as necessarily demonstrating consent. A written
request is not the same as actual consent because it is always possible that a defendant could be
confused or feel pressured. This judge did not think that subparagraph (e)(3)(B) was sufficiently
clear about requiring a finding that would guarantee actual consent. Subparagraph (e)(2)(C), by
comparison, suggested the need for a finding in a much clearer way. The judge suggested
referencing the “requirements in (2)(B) and (C)” on line 101 as one possible way of clarifying the
need for a finding.

Professor King asked whether the insertion of the words “and consents™ after “in writing”
in (e)(3)(B) on line 111 would suffice to clarify the point. The judge member responded that such
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a change would ensure that there is a writing in the record that evinces consent; but that change by
itself would not make clear that the judge should verify that the defendant (as distinct from the
defendant’s lawyer) was actually consenting. The member asked whether consultation was
required on the record for a consent to videoconferencing at other types of proceedings under
paragraph (e)(2). Professor King responded that Rule 62(¢e)(2)(C) does not require a finding on the
record (with respect to that Rule’s requirement that the defendant consents after consulting with
counsel). Judge Bates noted that he had been considering a similar suggestion to Professor King’s,
that lines 110-11 might require that a defendant “consent by requesting in writing.” But he was not
sure whether that addressed the concern. The committee note might have to be changed as well.

Another judge member asked how subparagraph (e)(2)(C)—requiring that a defendant
“consents after consulting with counsel”—would work for defendants who had refused counsel
and were proceeding pro se. Judge Bates noted that consultation with counsel is required under
both (e)(2) and (e)(3). Professor Beale responded that the Advisory Committee had not discussed
this question, but that she assumed that consultation requirements would not apply for a defendant
who had waived the right to counsel. Proposed Rule 62(d)(2) provides that “the court may sign
for” a pro se defendant “if the defendant consents on the record,” but no specific cross-reference
to that provision appears in the (¢)(2) and (e)(3) consultation provisions. The judge noted that “an
adequate opportunity to consult”—used in (e)(2)(B)—might be a better formulation for (¢)(2)(C)
than “consulting.”

A practitioner member noted that there were different consultation or consent requirements
in the different subsections of (e) and wondered how much protection would be lost if (¢)(2)(C)
just said “the defendant consents.” This might resolve the pro se defendant issue. In (e)(3)(B) the
word “consent” could be added somewhere. And (e)(4)(C) simply requires that “the defendant
consents.” This would level out the articulation in all three provisions. Professor Beale stated that
this was one possible way to resolve the issue. As an alternative, she expressed support for revising
(€)(2)(C) to say “after the opportunity to consult.” A defendant who has waived representation
clearly has had an opportunity to consult with counsel.

The judge who had raised the concern about the writing and consent issue in the first place
suggested a solution that involved substituting “consent in writing” for “request in writing.”
Professor King then explained that the Advisory Committee had intended to create an added
protection by requiring a request from the defendant, rather than just consent. The idea has to come
from the defendant, not from any outside pressure. To maintain the Advisory Committee’s policy
choice, “consent in writing” would need to be in addition to a written request, not a substitute for
it.

As to the suggestion that the phrase ‘“after consulting with counsel” be deleted from
(e)(2)(C), Professor King pointed out that the videoconferencing and teleconferencing proceedings
authorized by the CARES Act can only take place with the defendant’s consent “after consultation
with counsel.” So Congress made a policy choice to require that consultation with counsel precede
the consent. The Advisory Committee carried forward that policy choice. But inserting a reference
to the “opportunity” to consult, Professor King suggested, would not be inconsistent with the
Advisory Committee’s intent.
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Judge Kethledge noted that it was a judgment call whether to require the court to determine
that the defendant actually has consulted with counsel with respect to consent to
videoconferencing, or whether to require the court to find merely that the defendant generally had
an opportunity to consult with counsel before and during the proceeding (leaving it to district
judges in particular proceedings to determine how searching the inquiry should be with respect to
consultation on the specific issue of consent to videoconferencing). Judge Kethledge
acknowledged that the practitioner member’s drafting suggestion would make the provisions under
(©)(2)(C), (e)(3)(B), and (e)(4)(C) more uniform, but—Judge Kethledge suggested—spelling out
a requirement concerning opportunity to consult with counsel seems worthwhile given the gravity
of consenting to videoconferencing.

An appellate judge member followed up on Professor King’s point that “request” was a
higher requirement than consent. This member expressed support for requiring a request from the
defendant; such a request is more likely to trigger a finding of waiver in the event that the defendant
later tries (on appeal) to challenge the district court’s use of videoconferencing.

Professor Capra reminded the members that at this stage the Standing Committee was only
going to be voting on whether to send the rule out for public comment. He cautioned against too
much drafting on the floor at this stage. These issues could always be kept in mind going forward.

An academic member expressed support for requiring only an opportunity to consult, and
not actual consultation, with counsel; avoiding a requirement of actual consultation eliminates the
risk that a defendant might later deny that the consultation occurred. A judge member stated that,
if the rule refers to an “opportunity to consult,” it should use the “adequate opportunity” language
used in other provisions—Ilest someone draw an inference from the fact that different formulations
are used in different places. This judge member pointed out, approvingly, that it was a policy
choice by the Advisory Committee that subparagraph (e)(4)(C) not include the “opportunity” or
“consultation” language. Subparagraph (e)(4)(C) omits those requirements because the idea is to
allow the defendant to consent quickly and easily to continuing a proceeding if a participant loses
video connection when a proceeding is already underway.

The judge who raised the writing and consent issue suggested revising paragraph (e)(3)(B)
(at lines 109-13) to require that “the defendant, after consulting with counsel, requests in a writing
signed by the defendant that the proceeding be conducted by videoconferencing.” This would
emphasize that a request is more than consent, while also ensuring that the defendant is actually
consenting. Professor Beale and Judge Kethledge endorsed this suggestion because this was what
the Advisory Committee had in mind. A judge member expressed concern that defendant
signatures had been difficult to obtain during the pandemic, but Professor Beale noted that
paragraph (d)(2) provides ways to comply with defendant-signature requirements when emergency
conditions limit a defendant’s ability to sign.

Judge Bates confirmed that Judge Kethledge and the reporters agreed with the change to
line 111 (which they did), and said that the Standing Committee would proceed with considering
the rule with that change. The rule being voted on would include the following changes:

e bracketed changes indicated in the agenda book at pages 161, 170, and 174-75
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e changes to paragraph (e)(3) and committee note discussion of subdivision (c) that
had been suggested by Judge Bates after publication of the agenda book but prior
to today’s meeting

e changes to subparagraph (¢)(3)(B)

e changes to committee note discussion of paragraph (d)(1)

No change to lines 94-95 was made at this time. The reporters would note the potential issue for
pro se defendants and the Advisory Committee would give it further consideration following the
public comment process.

Upon motion, seconded by a member, and on a voice vote: The Committee unanimously
approved publication of proposed new Criminal Rule 62 for public comment with the above-
summarized changes.

The Civil Rules Advisory Committee presented its proposed rule next. Judge Robert Dow
introduced it, thanking the subcommittee chairs and the reporters, and noting his appreciation for
the input provided by the members of the Standing Committee at the January meeting. Both the
Advisory Committee and its CARES Act Subcommittee agreed that the Civil Rules had performed
very well during the pandemic and that civil proceedings had generally moved forward, with the
exception that trials are backed up. Judge Dow said that the Advisory Committee was looking
forward to receiving public comment and that it was still open to proceeding down any of three
very different paths with regard to the emergency rule. One possibility was to proceed with the
emergency rule (proposed Civil Rule 87) as currently drafted. Another possibility was to directly
amend Civil Rules 4 (on service) and 6 (on time limits for postjudgment motions). Finally, given
that the Civil Rules had proven adaptable, the Advisory Committee had not ruled out
recommending against a civil emergency rule and leaving the Civil Rules unaltered.

Professor Cooper introduced the discussion of proposed Civil Rule 87. Rule 87 contains
six emergency rules, five of which concern service of the summons and complaint. Rule 87(c)(1)
(addressing alternate modes of service during an emergency) provides for service through “a
method that is reasonably calculated to give notice.” The Rule states that “[t]he court may order”
such service in order to make clear that litigants need to obtain a court order rather than taking it
on themselves to use the alternate mode of service and seek permission later. Proposed Rule
87(c)(1) builds in a “soft landing” provision, because the Advisory Committee concluded that each
of the emergency Civil Rules should have its own “soft landing” provision. Rule 87(c)(1) provides
that if the emergency declaration ends before service has been completed, the authorized method
may still be used to complete service unless the court orders otherwise.

Rule 87(c)(2) softens Civil Rule 6(b)(2)’s ordinarily-impermeable barrier to extensions of
time for motions under Civil Rules 50(b) and (d), 52(b), 59, and 60(b). Rule 87(c)(2) has been
carefully integrated with the provisions of Appellate Rule 4(a)(4)(A) (concerning motions that re-
start civil appeal time). The Appellate Rules Committee has worked in tandem with the Civil Rules
Committee, and is proposing an amendment to Appellate Rule 4(a)(4)(A)(vi) that will mesh with
proposed Civil Rule 87(c)(2). Rule 87(c)(2)(C) sets out a “soft landing” provision that addresses
the timeliness of motions and appeals filed after an emergency declaration ends; it provides that
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“[a]n act authorized by an order under” Rule 87(c)(2) “may be completed under the order after the
emergency declaration ends.”

The main remaining point of discontinuity with the other three proposed emergency rules
was the fact—discussed earlier by Professor Capra—that proposed Rule 87(b)(1)(B) required the
Judicial Conference to “adopt all the emergency rules in Rule 87(c) unless it excepts one or more
of them.” This differs from proposed Criminal Rule 62(b)(1)(B), which directs that the emergency
declaration “state any restrictions on the authority” granted in subsequent portions of Criminal
Rule 62. The Criminal Rule’s formulation would not work for Civil Rule 87(b)(1)(B), because it
would not make sense to ask the Judicial Conference to cabin the district court’s discretion with
respect to methods of service, or to invite the Judicial Conference to alter the intricate structure set
out in Civil Rule 87(c)(2). Instead, the Judicial Conference should consider which of the
emergency Civil Rules to adopt. Professor Cooper concluded by reminding the Standing
Committee members of Professor Capra’s suggestion that it might be appropriate to allow
disuniformity to remain for now in order to get public comment on the disuniformity itself.

Professor Marcus underscored the idea that Civil Rule 87 is dealing with very different
issues than Criminal Rule 62. Rule 87(c)(1) authorizes a court to order additional manners of
service in a given case. Trying to do something more global that did not require a court order had
not been viewed as a good idea by the subcommittee.

A practitioner member supported publication of the rule. Given the design of each of the
proposed emergency rules, this member acknowledged, achieving perfect uniformity is difficult.
However, this member suggested that in a system where, for the first time, emergency rules are
being introduced and the Judicial Conference is being tasked with declaring rules emergencies,
there was something to say for establishing a consistent default rule along the lines set out in the
proposed Bankruptcy and Criminal emergency rules—namely, that triggering the emergency
triggers all the emergency rules. This would mean less work for the Judicial Conference, which
would be able to activate all the emergency rules by declaring the emergency. But this could be
discussed further following publication. Professor Cooper said that Civil Rule 87(b)(1)(B)
envisioned substantially the same approach—namely, that all emergency provisions would be
adopted in the emergency declaration unless the Judicial Conference affirmatively excepted one
or more of them. But the member pointed out that Rule 87(b)(1)(B) requires explicit adoption of
the emergency rules; what would happen if the Judicial Conference simply declared an emergency
and said nothing else? Professor Capra agreed that if there is nothing in the declaration except the
declaration itself, then nothing would happen under Rule 87. Professor Cooper suggested that the
issue could be resolved if paragraph (b)(1) were revised to read: “[t]he declaration: (A) must
designate the court or courts affected; (B) adopts all the emergency rules . . . unless it excepts one
or more of them; and (C) must be limited to a stated period of no more than 90 days.” Professor
Capra suggested that it was unnecessary to resolve now, but also that it would be preferable to
copy the language used in the other sets of rules.

A judge member agreed that more uniformity would be better but that it did not have to be
addressed today. This member then asked two questions. First, why did the rule, in paragraph
(c)(1), say that a “court may order service” through an alternative method instead of saying that a
“court may authorize service?” Would it not be better to allow a party to change its mind and
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decide that a standard method of service would be fine after all? A court order might lock a party
into the alternative service method. Professor Marcus explained that the Advisory Committee used
“order” rather than “authorization” because an “order” guarantees that the judge approves service
by an identifiable means (a court order). The member asked whether the “order” would require
that service must be by the alternative means, but Professor Marcus thought that surely the order
would only add an additional means rather than ruling out standard methods. The member
suggested revising (c)(1), at line 27, to say “[t]he court may by order authorize.” Professor Cooper
and Judge Dow approved of this change.

The member’s second question also related to paragraph (c)(1). The member appreciated
the point, in the proposed committee note, that courts should hesitate before modifying or
rescinding an order issued under paragraph (c)(1) for fear that a party may already be in the process
of serving its adversary. The member had previously thought it might be advisable to require good
cause for modifying the order. After consideration, the member no longer thought a good cause
standard was necessary, but the member wondered if it would be better if paragraph (c)(1), at page
125 lines 35-36, required that the court give the plaintiff notice and an opportunity to be heard
before modifying or rescinding the order. Professor Cooper was neutral on this suggestion. Judge
Dow did not see any downside to requiring notice and opportunity to be heard and thought that
this was what most judges would do anyway. Professor Hartnett suggested omitting the word
“plaintiff” because plaintiffs are not the only ones who serve summonses and complaints.
Accordingly, lines 35-36 were revised to read “unless the court, after notice and an opportunity to
be heard, modifies or rescinds the order.”

A third change agreed upon was to delete (for style reasons) “authorized by the order” from
line 33.

A judge member thought that the proposed rule addressed most of the Civil Rules that are
integrated with Appellate Rule 4, which governs the time to file a notice of appeal. This judge
noted, however, that proposed Civil Rule 87 did not seem to address Rules 54 and 58, each of
which is also integrated with the Appellate Rules through Rule 59. (The member was referring to
Civil Rule 58(e), which provides that “if a timely motion for attorney's fees is made under Rule
54(d)(2), the court may act before a notice of appeal has been filed and become effective to order
that the motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a timely
motion under Rule 59.”) Professor Struve responded that the Advisory Committee was attempting
to account for the Rule 6(b)(2) provision stating that courts cannot extend the time to act under
Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b). The proposed rule targeted those
particular constraints. The judge member acknowledged that explanation, but argued that Rule
58(e) contains its own bar on extensions that could not be avoided if a litigant wanted to preserve
the option of waiting to appeal. Professor Struve responded that the deadline in Rule 58(e) (“a
timely motion ... under Rule 54(d)(2)”) was extendable under Rule 6(b)(1); Judge Bates and
Professor Cooper agreed with this view. The member responded that he read Rule 58(e) to
incorporate the time deadline in Civil Rule 59, not the Civil Rule 59 deadline as it might be
extended under the emergency rule. After some further discussion, Professor Struve suggested that
this issue be noted for further discussion following public comment. Judge Bates agreed that this
suggestion could be discussed further during the comment period.

Advisory Committee on Civil Rules | October 5, 2021 Page 24 of 418



JUNE 2021 STANDING COMMITTEE MEETING — MINUTES
PAGE 13

Upon motion, seconded by a member, and on a voice vote: The Committee unanimously
approved publication of proposed new Civil Rule 87 for public comment with the three
modifications (to Rule 87(c)(1)) described above.

Judge Dennis Dow introduced the proposed emergency Bankruptcy Rule, new Rule 9038.
He thanked Professor Gibson for her excellent work in spearheading the drafting of the proposed
rule and Professor Capra for his leadership and coordination of the project. Changes since January
largely resulted from guidance the Standing Committee had provided at its January meeting. Rules
9038(a) and (b) generally track the approach taken in the other emergency rules, while Rule
9038(c) addresses issues specific to the Bankruptcy Rules. Professor Gibson noted one point of
disuniformity—the use of “bankruptcy court” instead of “court” throughout the proposed rule.
Bankruptcy Rule 9001 defines “court” as the judicial officer presiding over a given case, so while
the Advisory Committee thought the risk of confusion was low, the decision was made to use
“bankruptcy court” when referring to the institution rather than the individual. The only
substantive change since January was to revise paragraph (c)(1) to allow a chief bankruptcy judge
to alter deadlines on a division-wide basis as opposed to district-wide when a rules emergency is
in effect. The thinking was that if an emergency only affected part of a district, then deadlines
could be extended in only that area. The emergency rule was largely an expansion of Rule 9006(b)
(which addresses extensions). When the bankruptcy emergency subcommittee surveyed the
Bankruptcy Rules, they determined that Rule 9006(b) was arguably in