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INTRODUCTION

In April 1996 the Advisory Committee, with the approval of Standing

Committee, published a packet of proposed amendments to the Federal Rules of

Appellate Procedure. The packet consisted of proposed revisions to each of the

Federal Rules of Appellate Procedure. The revisions were developed using the

Guidelines for Drafting and Editing Court Rules developed by the Standing

Committee's consultant, Brian Garner, Esquire, and the Standing Committee's Style

Subcommittee. (The packet is the product of what has become commonly known as the

style project.) The comment period closed on December 31, 1996. The Advisory

Committee met on April 3 and 4, 1997, in Washington, D.C. The Advisory

Committee considered the public comments on the proposed amendments to the

Appellate Rules. After making several changes to the proposed amendments, the

Advisory Committee approved them for presentation to the Standing Committee for

final approval.

In August 1996 the Advisory Committee, with the approval of the Standing

Committee, published proposed amendments to Federal Rules of Appellate Procedure 5

and 5.1 and to Form 4. The period for public comment closed on February 15, 1997.

At the Advisory Committee's April meeting, the Committee considered all the

comments on the proposed amendments. After making additional changes to the

proposed amendments, the Advisory Committee approved them for presentation to the

Standing Committee for final approval.
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The amendments to Rules 5 and 5.1 were not developed as part of the style
project and the proposed amendments were not published as part of the style packet. If V
the amendments are approved by the Standing Committee, they will continue through I )
the rest of the approval process simultaneously with the style packet. Therefore, this
report incorporates the most recent revisions of Rules 5 and 5.1 into the style packet.

The Advisory Committee requests that the Standing Committee approve the
entire packet of rules and the revised Form 4 for submission to the Judicial Conference
at its fall meeting.

I. ACTION ITEMS

A. Proposed style revisions of Rules 1 through 48 of the Federal Rules
of Appellate Procedure and additional proposed amendments to
Rules 5, 5.1, 26.1, 27, 28, 29, 32, 35, and 41.

The proposed style revisions and the proposed amendments to Rules 27, 28, and
32 were published for comment by the bench and barb in April 1996. The
comment period closed on December 31, 1996. Thirty-nine letters were
received from commentators. The reaction to the project was overwhelmingly -
favorable although there were numerous suggestions to revise specific rules.

Due to the scope of this project, this report will be organized differently than is
customary. This portion of the report is organized by rule number and
contains:
1. a general summary of the comments submitted on each rule;
2. a summary of the individual comments on each rule; and
3. a Gap Report indicating the changes made after publication.
The text of the rules themselves follows in a later portion of this report. To
allow you to easily identify each change made after publication, a hand-marked
copy of the rules is included. It is followed by a clean version of the rules as
finally approved by the Advisory Committee.

1. Svnopsis of Proposed Amendments L

It is customary for this report to include a synopsis of the
proposed amendments. Again, because of the scope of this project, this
report will summarize only the proposed amendments that involve
substantial substantive amendments. C

L
Substantive amendments to four rules were separately published

in September 1995. The period for public comment closed in March
1996 and, as is usual, the Advisory Committee met and approved
additional refinements. At its June 1996 meeting, the Standing
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Committee tentatively approved the rules as revised. The Standing
Committee did not forward the rules to the Judicial Conference last fall
because additional style revisions of these same rules were included in
the packet published in April 1996. Only very minor changes have been
made in any of these rules on the basis of comments submitted during
this latest publication period.

(a) Rule 26.1 has been divided into three subdivisions to make it
L more comprehensible. The rule continues to require disclosure of a

party's parent corporation but the proposed amendments delete the
requirement that a corporate party identify subsidiaries and affiliates that
have issued shares to the public. The amendments, however, add a
requirement that a party list all its stockholders that are publicly held
companies owning 10% or more-of the party's stock.

(b) Rule 29 has been entirely rewritten and several significant
. changes are proposed.

*P !The provision in the former rule granting permission to
conditionally file an amicus brief with the motion for leave to file
is changed to require that the brief accompany the motion. In
addition to identifying the movant's interest and stating the
general reasons why an amicus brief is desirable, the amended
rule requires that the motion state the relevance of the matters
asserted to the disposition of the case.

'a * The contents and form of the brief are specified.
L * The amended rule limits an amicus brief to one-half the length of

a party's principal brief.
* An amicus brief must be filed no later than 7 days after the

L principal brief of the party being supported.
* An amicus is not permitted to file a reply brief.

(c) Rule 35 is amended to treat a request for a rehearing en banc
like a petition for panel rehearing so that a request for a rehearing en
banc will suspend the finality of a court of appeals' judgment and extend
the period for filing a petition for a writ of certiorari. The sentence in
the existing rule stating that a request for rehearing en banc does not
suspend the finality of the judgment or stay the mandate is deleted. In
keeping with the intent to treat a request for a panel rehearing and a
request for a rehearing en banc similarly, the term "petition for
rehearing en banc" is substituted for the term "suggestion for rehearing
en banc." The amendments also require each petition for en banc
consideration to begin with a statement concisely demonstrating that the
case meets the criteria for en banc consideration. LIntercircuit conflict is
cited as an example of a proceeding that might involve a question of
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"exceptional importance"-one of the traditional criteria for granting an
,,en banc hearing. The amendments limit apetition for en banc review to

15 pages.

fN% ,, , '~(d) Rule 41 is amended so that the filing of either a petition for
rehearing en banc or a motion for a stay of mandate pending petition to
the Supreme Court for a writ of certiorari will delay the issuance of the
mandate untiltthe coiur't disposes of the petition or motion,. The amended
rule also makes it clear that ,a mandate is effective when issued. The L
presumptive period for a, stay of mandate pending petition for a writ of
certiorari is extended' to 90 days. i' 

Ini addition to those four rules, substantive amendments to Rules
27, 28, and 32 were in progress at the same Itime as preparation of the
style packet for publication. Those rules, with extensive proposed
substantive amendments were ipublished as part of the style packet.

(e) Rule 27 is -entirely rewritten. As, amended, Rule 27 contains
the form requirements that previously appeared at Rule 32(b). Rule 27
also provides that:
* any legal argument necessary to support the motion must be

contained in the motion, no separate brief is permitted;
* the time for responding toa motion isl expanded from 7 days to

10 days;
* a reply to a response may be filed within 7 days after service of

the response;
* a motion or a response to a motion must not exceed 20 pages and

a reply must not exceed 10 pages;
* a motion will be decided without oral argument unless the court

orders otherwise.,

(f) Rule 28 is amended to conform to proposed amendments to
Rule 32. The page limitations for a brief are deleted from 28(g). Rule
28 is also amended to require a brief to include a certificate of i
compliance with the length limitations established in Rule 32.

(g) Rule 32 is amended in several significant ways.
* A brief may be on "light" paper, not just "white" paper. Cream

and buff colored paper, including recycled paper, are acceptable.
* The provision for pamphlet-sized briefs have been deleted.
-* All references to use of carbon copies have been deleted.
* A brief -may be produced using either a monospaced typeface or a V

proportionally-spaced typeface.
* The rule establishes new length limitations for briefs. If page ,

Report to Standing Committee L
May 1997 4



counting is used to measure the length of a brief, a principal brief
may not exceed 30 pages, and a reply brief may not exceed'15
pages. Other counting methods that approximate the former 50
page limit are, however, permitted.
r - A brief may have a total of 14,000 words.
< j - A brief using monospaced typeface may have 1,300 lines

of text.
Pa * The rule requires a certificate of compliance with the length

limitations.
The treatment of an appendix is in its own subdivision.

* A brief that complies with the national rules is acceptable in
every court. Local rules may not impose form requirements that
are not in the national rule. Local rules may, however, move in
the other direction; they can authorize non-compliance with
certain of the national norms.

In addition to those seven rules, amendments to Rules 5 and 5.1 were
published in August 1996. The comment period closed February 15,
1997. Eight comments were received. Four commentators expressed
general support for the proposed changes; none expressed general
opposition.

. (h) Existing Rules 5 and 5.1 are combined in new Rule S. Rule
5.1 was largely repetitive of Rule 5 and the Federal Courts Improvement
Act of 1996 made Rule 5.1 obsolete. New Rule S is intended to govern
all discretionary appeals from district court orders, judgments, or
decrees. Most of the changes are intended only to broaden the language
so that Rule 5 applies to all discretionary appeals. The time for filing

a! provision, for example, states only that the petition must be filed within
the time provided by the statute or rule authorizing the appeal or, if no

L such time is specified, within the time provided by Rule 4(a) for filing a
notice of appeal. A uniform time-7 days-is established for filing an

- answer in opposition or a cross-petition.

B. Proposed amendments to Form 4

Form 4 is substantially revised to conform with new statutory provisions
in the Prison Litigation Reform Act and to obtain more detailed
information needed to assess a party's eligibility to proceed in forma
pauperis.

Proposed Form 4 was published in August 1996. The period for public
comment closed on February 15, 1997. Five comments were submitted.
Two commentators generally endorsed the proposed changes and two
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opposed them because of the expended and detailed nature of the
information requested. The Advisory Committee approved only minor
post-publication changes. The Committee believes that the expanded
scope of the form is appropriate and that many of the provisions as to
which objections were raised are statutorily mandated.

II. INFORMATION ITEMS
LI;

A. Minutes

Draft minutes of the Advisory Committee meeting held April 3 and 4 in
Washington, D.C. are attached to this report. The minutes have not yet been approved
by the Advisory Committee.

B. Committee Agenda

Attached to this report is a copy of the Advisory Committee's Table of Agenda
Items which indicates the status of proposed amendments under consideration by the
Committee.

L

L
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General Comments on the Proposed Style Amendments

I. Summary of the Public Comments that Are General in Nature

Seventeen commentators offered general comments on the effort to redraft the
rules using the "Guidelines for Drafting and Editing Court Rules." Sixteen of the
commentators support the project because of the rules' increased clarity. Only one
commentator opposes the project. The opponent is "unconvinced of the utility of this
project." The opponent states that, absent proof that the current rules are systemically
flawed, those advocating change have the burden of showing the need for change -- a
burden that has not, in the opponent's opinion, been met.

One of the 16 supporters of the project urges that once the comprehensive
revision is complete, that there be restraint in proposing further amendments unless
there is a strong and demonstrable need.

In addition, one commentator asks whether it is appropriate for the rules to
adopt the term "circuit clerk." That same commentator suggests the need for
consistency in the use of figures or words when the rules refer to numbers.

II. Summary of the Individual Comments that Are General in Nature

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy commends the committee for the "extraordinary improvement in
clarity it has achieved."

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman applauds the committee's efforts stating that "the revisions to the
language of the rules are a considerable improvement and successfully provide
for the clarity which the rules should extend to all Federal practitioners."
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3. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe generally approves the restyling.

He suggests that, if possible, the boilerplate language not be repeated as a
Committee Note after each rule. L

Professor Rowe notes the use of the term "circuit clerk" in the new rules.
Although the term is clear and concise, Professor Rowe asks if the clerks are
being renamed and whether the rules process has authority to rename them.

Professor Rowe also suggests that there should be consistency in the use of
figures or written-out numbers. He points out, for example, that new rule 26(c)
on page 75 uses "3 calendar days, but new Rule 26. l(c) on page 77 uses "three
copies '7 Rule 41(b) on page 130 uses "7 days." He suggests spelling out small
numbers except when they are- cross-references to rules, or the like.

4. Joseph D. Cohen, Esquire
Stoel Rives
Standard Insurance Center
900 SW Fifth, Suite 2300
Portland, Oregon 97204-1268 '

Mr. Cohen expresses general approval of the stylistic changes and the
substantive changes to Rules 27, 28, and 32.

5. John R. Reese, Esquire -

McCutchen, Doyle, Brown & Enersen, LLP I f

Three Embarcadero Center
San Francisco, California 94111-4066 F

Mr. Reese approves the restyled rules saying that they are "clearer, more
concise and certainly more readable."

6. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726 C
Mr. Fox approves the restyling efforts. He states that "the new wording and
captioning are a big improvement."
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7. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer approves the proposed amendments. He says that it is "a great
project with outstanding results."

8. Honorable Thomas M. Reavley
Senior Circuit Judge
903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavley approves the proposed amendments. He says that the "language
is clearer and the new organization will be very helpful to the users."

9. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara generally endorses the effort to clarify the structure and
organization of the Appellate Rules and to use clear and consistent language. In

L addition, once the comprehensive revision is complete, he urges the committee
to exercise restraint in proposing further amendments unless there is a strong

F and demonstrable need.
AL

10. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The Federal Courts Committee says that the redraft of the appellate rules is
"meticulous and worthy" but it is "unconvinced of the utility of this project."
The committee believes that the existing appellate rules function quite well and
absent proof that the current rules are systemically flawed the burden is on
those who advocate change. The committee states that only time will reveal the
pitfalls that lie in a redrafted rule. They note specific changes that could
engender confusion.
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7F
11. John Mollenkamp, Esquire

Blanchard, Robertson, Mitchell & Carter P.C.
P.O. Box 1626
Joplin, Missouri 64802 K

Mr. Mollenkamp says the stylistic changes are much needed and will be
particularly helpful to practitioners who appear in the United States Court of
Appeals infrequently.

12. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee fully supports the nonsubstantive style revisions.

13. Elizabeth A. Phelan
Holland & Hart
Post Office Box 8749
Denver, Colorado 80201-8749
(on behalf of the firm's appellate practice group),

They "wholeheartedly endorse the revisions proposed pursuant to the uniform
drafting guidelines. The revisions have greatly simplified the text of the Rules,
making the Rules direct and easy to understand."

14. William C. Wood, Jr., Esquire
Nelson Mullins Riley & Scarborough, L.L.P.
Post Office Box 11070
Columbia, South Carolina 29211 L
(on behalf of the Practice and Procedure Committee of the South Carolina Bar)

The committee applauds the efforts to clarify the language of the Appellate L V
Rules. The committee believes that "the revisions and amendments will make
practice before the federal appellate courts easier for all persons seeking redress
before those courts." IIJ

l
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15. Honorable John C. Godbold
Senior United States Circuit Judge
P.O. Box 1589
Montgomery, Alabama

Judge Godbold praises that the restylization of the appellate rules as "an
admirable and highly significant achievement." He says that " [i]t exemplifies a
change in focus from the viewpoint of the writer to embrace the process of
communication to the reader."

16. Professor Thomas E. Baker
Alvin A. Allison Professor'
Texas Tech University School of Law
Lubbock, Texas 79409-004

Professor Baker supports the proposed revisions stating the they are "self-
evidently an improvement on the existing language."

17. Professor Joseph Kimble
The Thomas M. Cooley Law School
217 South Capitol Avenue
Lansing, Michigan 48901

Professor Kimble expressed strong support for the proposed revisions calling
the proposed appellate rules and the drafting guidelines "the biggest
breakthrough in legal drafting in 30 years." He says that "[e]ven changing
from shall to must is significant."
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Rule 1

Comments on Proposed Amendments to Rule 1'

I. General Summary of Public Comments on Rule 1 V
There was only one commentator. The commentator offers no general comment

on the amendment but specifically questions the use of the term "filing" in (a)(2). [d

II. Summary of Individual Comments on Rule 1

1. Professor Thomas D. Rowe, Jr. L
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe asks whether the reference in (a)(2) to "filing a motion or other
document" is really the same as the old rule's "making of a motion or
application"? He notes that new Rule 27(a)(1) says "[a]n application for an
order or other relief is made by motion" and lacks old Rule 27(a)'s reference to
a motion's being "made by filing a motion." _

Gap Report

There are no post-publication changes in Rule 1.

U

-J
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Rule 2

Comments on the Proposed Amendment to Rule 2

I. General Summary of Public Comments on Rule 2

There was only one commentator on Rule 2. The commentator suggests further
stylistic improvement.

II. Summary of Individual Comments on Rule 2

1. Stanley P. Wilson, Esquire
McMahon, Surovik, Suttle, Buhrmann, Hicks & Gill
First National Bank Building, Suite 800
400 Pine Street
Abilene, Texas 79601

Mr. Wilson suggests amending Rule 2 to state:
To expedite its decision, or for other good cause, a court of appeals
may, in a particular case, with or without a party's motion, suspend any
provision of these rules and may, except as otherwise provided in Rule
26(b), order such proceedings as it may direct.

Gap Report

One stylistic change is made. In line 3, the words "suspend the provisions of any of
these rules" is changed to "suspend any provision of these rules".
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Rule 3

Comments on the Proposed Amendments to Rule 3 v

I. General Summary of the Public Comments on Rule 3 L

Six comments on Rule 3 were received. One commentator expresses general
support for the two substantive changes -- that a court order is required to consolidate
appeals, and that, when an inmate files a notice of appeal by depositing the notice in 7
the institution's internal mail system, the clerk must note the docketing date on the
notice. Another commentator supports the latter change, and has no strong objection to
the former but hesitates to endorse it because it removes an option currently available
to parties.

Three commentators state that the proposed amendments to 3(b) may blur the
distinction between "joint" and "consolidated" appeals.

Another commentator suggests a stylistic change.

II. Summary of Individual Comments on Rule 3 L

1. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests changing the word "notwithstanding" to either "despite" V
or "even if' in 3(d)(3) and throughout the rules.

2. Paul W. Mollica, Esquire V
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604 Cl

The Federal Courts Committee notes that existing 3(b) observes a distinction
between actions that are 'joined" (merged into a single action ) and those that r,
are "consolidated" (proceeding together but retaining separate identities). Draft
Rule 3(b)(2) blurs the distinction by using "joined or consolidated" in the
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Rule 3

conjunctive. The committee believes that this could cause confusion.

3. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports both proposed substantive changes. (1 - that a court
order is required to consolidate appeals; 2 -that when an inmate files a notice of
appeal using the institution's internal mail system, the clerk must note the
docketing date)

4. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee comments on two substantive changes in Rule 3.
1. The proposed amendments require that consolidation be accomplished by

court order (as opposed to stipulation) and require a court order to join
appeals after separate notices of appeal have been filed. The revisions

L are designed to clarify the actual status of the respective appeals. The
committee has no strong objection to this amendment given that it will
clarify the status of appeals and given the courts' preference for

X consolidation/joinder, which should result in the routine granting of
consolidation orders., However, because the amendment removes an
option currently available to the parties, the committee feels some
hesitancy to endorse it.,

2. The committee endorses the change that requires the court clerk to note
the "docketing" date when an inmate files a notice of appeal by
depositing the notice in a prison's internal mail system.

5. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee suggests amending (b)(2). The proposed rule is confusing
because it fails to distinguish between a joint appeal and a consolidated appeal.
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Rule 3

The committee suggests that (b)(2) be modified so that after the word "joined"
add "(if from a single judgment or order)"; and after the word "consolidated"
add "(if from separate judgments or orders)".

6. Cathy Catterson, Clerk of Court
United States Court of Appeals ;
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

7
The commentator notes that redrafted 3(b) may create an ambiguity about the
difference between joint and consolidated appeals. Although (b)(1) treats joint r
appeals separately and notes that they proceed "as a single appellant,"
subdivision (b)(2) refers to appeals that may be "joined or consolidated" on
court order. Injecting joint appeals in (b)(2) without further reference to (b)(1)
suggests that both devices are the same. The Committee Note clarifies the
matter, but the commentator asks whether a better drafting job would make the
distinction clear on the face of the rule.

Gap Report

The Advisory Committee approved one major change in Rule 3 and several minor
changes.
1 . The major change is to incorporate the sole remaining paragraph of Rule 3.1 as

subparagraph (a)(3) and to move existing subparagraph (3) to subparagraph (4).
The Federal Courts Improvement Act of 1996 repealed paragraphs (4) and (5) of 7
28 U.S.C. § 636(c). That statutory change made the continued separate
existence of Rule 3.1 unnecessary. With the abrogation of Rule 3.1, paragraph
(b) of that rule is moved to 3(a)(3).

2. In 3(b)(1), the word "persons" is replaced with "parties".
3. Rule 3(b)(2) is altered to say that "appeals may be joined or consolidated by the

court of appeals." The published version required a court "order" for
consolidation. Omission of that requirement reflects the Advisory Committee's
conclusion that consolidation could appropriately be accomplished by court rule
as well as by court order.

4. In 3(d)(2) and (3) the references to the "clerk" is clarified by changing both
references to "district clerk". Also in 3(d)(3) the word "notwithstanding" is
changed to "despite".

5. The Committee Note is amended to conform to the changes noted above and to
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Rule 3

remove potentially misleading language about the distinctions between
consolidated and joint appeals.
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Rule 3.1

Comments on Proposed Amendments to Rule 3.1

None

Gap Report C

Section 207 of the Federal Courts Improvement Act of 1996 abolished the first appeal
to a district court followed by a discretionary appeal to the court of appeals. As a
result of the statutory amendments, subdivision (a) of Rule 3.1 is no longer needed.
Since Rule 3.1 existed primarily because of the provisions in subdivision (a),
subdivision (b) was moved to Rule 3(a)(3) and Rule 3.1 has been abrogated.

[I

Li

q
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Rule 4

Comments on the Proposed Amendments to Fed. R. App. P. 4

I. General Summary of Public Comments on Rule 4

Nine comments on Rule 4 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator notes that 4(a) no longer says what happens if a notice of
appeal is mistakenly filed in the appellate court. The commentator suggests that the
Committee Note explain, if appropriate, the practice of sending the notice to the district
court with a notation of the date it was received by the court of appeals, that the notice
will be treated as filed in the district court on that date, and that the deletion is not
intended to change that practice.

One commentator says that proposed 4(a)(5) may work an unintended
substantive change. The current rule says that the time to appeal may be extended if a
party so moves "not later than 30 days" after expiration of the time prescribed by 4(a).
The proposed rule says "within 30 days." The commentator suggests returning to "no
later than."

There are differing opinions on the amendment to (a)(6) that would preclude
reopening the time for appeal if the movant received notice of entry of judgment from
"the court," whereas under the existing rule only notice from a party or from "the
clerk" bars reopening. Two commentators oppose the change. Both commentators
note that Fed. R. Civ. P. 77(d) requires the "clerk" to serve notice of entry of orders
and judgments. One of the two says it is ill-advised to encourage or sanction the giving
of notice by court personnel other than the clerk; the other says the change makes little
sense. A third commentator "does not object to the modification" because if notice is
received from the court in some manner, not necessarily from the clerk, the parties
should be held to the same standard of diligence.

There is also a difference of opinion over the change in 4(b) that permits the
government to appeal within 30 days after the later of the entry of judgment or the
filing of "the last defendant's" notice of appeal. One commentator specifically
supports the change. Another commentator opposes it believing that in multi-defendant
cases the change could substantially delay the finality of the judgment -- perhaps even
beyond the time that a defendant completes the custodial portion of his or her sentence.

Two commentators specifically support the changes in 4(b)(4) that permit an
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Rule 4

extension of time for "good cause" as well as for excusable neglect, and that clarify H
that a "finding" of excusable neglect or good cause is sufficient.

Two commentators oppose the change in (c) that would require an inmate to use
the special internal mail system for legal mail, if there is one. Another commentator
expresses specific support for the change in (c) that would measure the time for other
parties to appeal from the "docketing" of an inmate's appeal rather than from the
court's "receipt" of the notice of appeal.

Two commentators suggest stylistic amendments, and one of the two suggests a L
cross-reference. The other says that he does not understand existing 4(a)(4) and he
similarly does not understand proposed 4(a)(4)(B).

i,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~C .1.
One commentator suggests that the rule should clarify whether a cross-appeal is

necessary to preserve an issue not addressed by the appellant. Another suggests that
the time computation problem discussed in the Committee Note be eliminated by
amending Fed. R. App. P. 26(a) so that it is consistent with Fed. R. Civ. P. 6(a). A
third commentator suggests that 4(a)(5) should not permit extensions of time for filing a
notice of appeal upon a motion filed ex parte. Because all of these changes would be
new substantive amendments, they [are inappropriate to make at this stage and the
Advisory Committee should consider whethier the suggestions should be placed on the l
agenda for future consideration.

II. Summary of Individual Comments on Rule 4

1. Douglas B. McFadden, Esquire L
McFadden, Evans & Still, P.C.
1627 Eye Street, N.W., Suite 810 E
Washington, D.C. 20005

Rule 4 should state whether a cross-appeal is necessary to preserve an issue not V
addressed by the appellant. He specifically mentions the difficulty that arises
when an issue was before the district court but not decided by it.

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that 4(a)(1)(B)'s "within 60 days after entry" would be L
better if it concluded with the addition of "of the judgment or order appealed
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Rule 4

from."

Professor Rowe also suggests that 4(b)(4)'s "a period not to exceed" might be
shortened to "no more than".

3. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox suggests that the heading of new Rule 4(a)(3) should be "Multiple
Appeals" rather than using the term "cross appeals." The text encompasses
successive notices of appeal without regard to whether there is hostility between
the previous appellant and the new appellant.

Mr. Fox also suggests retaining the phrase "findings of fact under Rule 52(b)"
in Rule 4(a)(4)(A)(ii), rather than the new phrase "factual findings under Rule
52(b)." Requiring a judge to make ''findings of fact" may convey a more
serious mission than requiring that findings have some factual content.

Mr. Fox also states that he does not understand the last paragraph of old Rule
4(a)(4), on page 10, and he similarly does not understand new Rule 4(a)(4)(B).
He also notes that he does not know what the phrase "in whole or in part" does
in (B)(i). He says that the prematurely filed notice of appeal will be effective to
save the appeal, in whole or in part, once a pending motion has been decided;
but then (B)(ii) requires another notice of appeal where the particular motion
has amended something. He says that one would think the amended something
would be part of the judgment or order that has already been appealed "in
whole or in part" by (B)(i).

Both old Rule 4(a)(5) and new 4(a)(5) allow the district court to extend the time
for filing a notice of appeal upon a motion filed ex parte. Although the new
rule makes no substantive change in this respect, he suggests that one should be
made. He says that "it is extraordinary that I could win a case and not even
know that the other side has filed a motion to extend the time within which to
appeal."
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4. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway r
New York, New York 10019-5820

The exceptions to the 30-day timetable for filing a notice of appeal listed in
4(a)(1)(A) should include paragraph (B) as an exception, because it creates a
class of "civil case" - those involving the government - in which a party has 60
days from judgment to file a notice of appeal. 7

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California 
555 Franklin Street
San Francisco, California 94102-4498

Existing Rule 4(a)(6) permits a district court to reopen the time for appeal only
when the moving party did not receive notice of the entry of judgment "from
the clerk or any party within 21 days of its entry." The proposed amendments "
would require the district court to find that the movant did not receive notice r
"from the district court or any party within 21 days after its entry." The L
committee opposes the change. Civil Rule 77(d) requires the "clerk" to serve
notice of entry of orders and judgments. The committee says it is ill-advised to 7

encourage or sanction the giving of notice by employees of the court other than L
the clerk and that 4(a)(6) should remain consistent with Civil Rule 77.

The committee supports the change in 4(b) that permits the government to
appeal within 30 days after the later of the entry of judgment or the filing of
"the last defendant's" notice of appeal.

The committee also supports the changes to Rule 4(b)(4) that would permit
extension of time for "good cause" and that would permit extensions upon a
"finding" of excusable neglect or good cause.

The committee opposes the change in subdivision (c) that would require an
inmate to use the special internal mail system for legal mail, if there is one.
The committee says that the purpose of the subdivision is to provide. F7
incarcerated individuals unrestricted access to pursue their appellate rights and
mandating the use of a particular system severely punishes those who do not,
"particularly those inmates who for whatever reason are less likely to
understand the requirement, such as inmates who are illiterate or have language L
difficulties."

Report to Standing Committee
May 1997 22



Rule 4

6. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

In 4(a)(4)(A)(vi) Mr. Zakson points out that there is a substantive change. The
provision states that when a party files a motion for relief from judgment under
Civil Rule 60, the time for filing a notice of appeal is extended if the Rule 60
motion is filed within ten days of entry of judgment. The Civil and Appellate
Rules, however, have different methods of computing time, see Fed. R. Civ. P
6(a) and Fed. R. App. P. 26(a). The amended rule, in Mr. Zakson's opinion,
makes it clear that the ten days referred to is computed pursuant to the Civil
Rules.

L_ Paragraph (a)(6) deals with reopening the time to file an appeal. The existing
rule provides that only notice from a party or from "the clerk" bars reopening

L while the new language precludes reopening if the movant has received notice
from "the court." The committee does not object to the modification because it
does not appear to impact substantive rights; where notice is received in some
manner from the court but not necessarily the clerk, parties should be held to
the same standards of diligence.

L Currently there is an ambiguity in 4(b). When the government is entitled to
appeal, it may do so within 30 days after entry of judgment or "the filing of a
notice of appeal by any defendant." The term "any defendant" creates an

to ambiguity when there are multiple defendants. The amended rule will permit
the government to appeal within 30 days after the later of "entry of judgment or
the filing of "the last defendant's notice of appeal." The committee objects to
the change because in multi-defendant cases, the change could substantially
delay the finality of the judgment. The committee provides the following
example.

Defendant A pleads guilty early on and is sentenced to six months in
custody. She prevails on most of the sentencing issues and chooses not

__ to appeal. She commences her prison term which would have been
longer if the government had prevailed on one or more of the sentencing
issues. Her co-defendant, B, does not plead guilty and proceeds to trial

LI which does not occur until a year later. B is convicted and eventually
sentenced to a year in custody. B appeals her convictionand sentence.
The current proposal may permit the government to appeal A's sentence

in as long as the notice of appeal is filed within 30 days of the notice of
appeal filed by B, i.e. six months after A completes the custodial portion
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of her sentence. F

The committee endorses the changes in (b)(4) that would permit the court to
extend the time for appeal for "good cause" as well as excusable neglect and
that clarify that a "finding" of excusable neglect or good cause is sufficient.

The committee endorses the change in (c) that would measure the time for other C

parties to appeal from the "docketing" of an inmate's appeal filed under (c)
rather than from the "receipt" of the notice of appeal. Because "docketing" is -

an easily and precisely identified event, the change eliminates uncertainty and
does not impact substantive rights.

7. Elizabeth A. Phelan
Holland & Hart
Post Office Box 8749
Denver, Colorado 80201-8749 -
(on behalf of the firm's appellate practice group)

The proposed amendments to Rule 4(a)(5) may work an unintended substantive
change. The language is changed so that the time to appeal may be extended if
"a party so moves within 30 days after the time prescribed by this Rule 4(a) l
expires." The existing rule says that the motion must be filed "not later than 30
days after expiration of the time prescribed by this Rule 4(a)." They are
concerned that the change may be read so that the motion must be filed within L
the 30-day period after the time for appeal expires, rather than at any time
during the time for appeal plus 30 days thereafter. They suggest that
4(a)(5)(A)(i) be amended to read, "a party so moves not later than 30 days after
the time prescribed by this Rule 4(a) expires.

8. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

With regard to the fact that the Civil and Appellate Rules compute time
differently, the committee recommends that Appellate Rule 26(a) be amended to
conform with Civil Rule 6(a), or in the alternative that 4(a)(4)(vi) be amended n
by adding "(as computed under rule 6 of the Federal Rules of the Civil
Procedure)" after "10 days". F

In (a)(4)(B)(ii) the use of the term "the motion" without describing which
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motion is confusing. The committee recommends deleting "the motion" and
replacing it with "any motion listed in Rule 4(a)(4)(A)".

Proposed (a)(6) would bar reopening of the time for appeal if the party received
notice from the district court or a party. The committee believes this will create

r confusion concerning what constitutes notice of entry and the responsibility of
'the clerk to give such notice. Because the clerk is required to enter the
judgment and to give notice of the entry, the committee states that the proposed
change makes little sense and recommends that "district court" be changed to

x . "district clerk".

The committee opposes the requirement that an inmate be required to use a
system designed for legal mail, if one exists. The committee does not believe
,that an inmate should be burdened with additional requirements.

9. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939

- San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes that 4(a) eliminates any reference to what happens if a
notice of appeal is mistakenly filed in the appellate court. Does it change what
will occur? If the purpose is to avoid cluttering the rules with references to

tIL. what happens if a party mistakenly fails to follow the rules, should the
Committee Note make some reference to the practice so that parties are not
misled into believing there is a change in practice, and so that those who are

L unaware of current practice are advised.

Rule 4(a)(4)(B) may inject an ambiguity into whether an amended notice must
be filed. The ambiguity arises because (B)(i) now provides that an early notice
"becomes effective" when the order disposing of the last remaining motion is
entered, and then (B)(ii) states that once the order disposing of the motion is
entered the challenging party must file a notice or amended notice. One might
read the rule to suggest that because you filed an earlier notice that is now
"effective" that notice qualifies as the notice required by (B)(ii). The
commentator suggests rephrasing the rule to clarify that the earlier filed notice
is ineffective, but upon the district court's action on the pending motion, the

L party can either file a new notice or simply amend the earlier one.
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Gap Report: K
Several changes are recommended. I

I . 4A cross-reference to (a)(l)(B) is included in (a)(1)(A).

2. The caption to (a)(3) is changed from "Notice of Cross-Appeal" to "Multiple Li
Appeals" which is more accurate.

3. In (a)(4)(A)(vi), language is added making it clear that Fed. R. Civ. P. 6(a)
applies for purposes of computing the 10-day period within which the making of
a Rule 60 motion extends the time for filing a notice of appeal. 7

4. In (a)(5)(A)(i) the phrase,"within 30 days-" is changed to "no later than 30
days" . The "no later than" formula is correct because extensions, especially L
for good cause, could appropriately be applied for prior to expiration of the
prescribed time for filing a notice of appeal. , i

5. Rule 4(b)(1)(B)(ii) is changed back to the language in the existing rule so that it
says the government may appeal within 30 days after entry of judgment or "the A
filing of a notice of appeal by any defendant".- The published rule would have
permitted the government to appeal within 30 days after "the filing of the last
defendant's notice of appeal". The published version eliminated an ambiguity
created by. the term in the existing rule-"any defendant.". Requiring the L;
government to appeal within 30 days after the filing of a notice by "any
defendant" could mean that the government may file its notice of appeal as to
all defendants as late as 30 days after the last notice is filed by any defendant.
Conversely, it may mean that the government must file its notice within 30 days
after the first defendant files a notice of appeal. The published version, F
however, created its own problems. One of the commentator's pointed out that
a co-defendant can plead guilty and begin serving time perhaps a year or more
prior to the sentencing of another -co-defendant. The published language could
allow the government to appeal both sentences if the second defendant appeals.
The government's appeal from the first senteIce could, therefore, be filed long
after the first defendant began serving time , L
The Advisory Committee considered several alternatives before it decided to
return to the existing language. Resolution of the issue is complex and the J
Advisory Committee concluded that in the context of the style project, it would
be better to retain the existing language. Resolution of the issue has been 1
placed on the Advisory Conmmittee7s agenda for further study.
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6. The Committee Note is amended to conform to changes made in the text.

7. Several stylistic changes are made.
a. In (a)(1)(B), the last word "entry" was stricken and replaced by "the judgment

or order appealed from is entered".
b. In (a)(4)(A)(iii), the phrase "extends the time for appeal" is changed to "extends

the time to appeal".
c. In (a)(4)(B)(ii), language is altered to help clarify the meaning. The opening

phrase ("To challenge an order disposing of the motion, or a judgment'altered
or amended upon such a motion, a party must file a notice of appeal") is
changed to say: "A party intending to challenge an order disposing of any
motion listed in Rule 4(a)(4)(A), or a judgment altered or amended upon such a

L motion, must file a notice of appeal."
d. In (a)(6)(A), "such entry" is changed to "the entry".

r e. In (b)(5), "Federal Rule of Criminal Procedure" is spelled out.
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Comments on Proposed Amendments to Rule 5 

There were no comments on the Proposed Amendments to Rule 5 as published in the |
style packet.

As previously noted, however, in August 1996 the Advisory Committee published K
proposed amendments to Rules 5 and 5.1. The proposed amendments combine both
rules into a new Rule 5. Rule 5.1 was largely repetitive of Rule 5, and Rule 5.1 has
become obsolete since the enactment of the Federal Courts Improvement Act of 1996.

I. General Summary of Comments on Proposed Rule 5

Eight comments on proposed Rule~ 5 were received. 

Four commentators express general support for the proposed rule; two of them
also offer suggestions for further improvement. None of the commentators express L
general opposition to the proposed rule.

Two commentators are concerned that 7 days is a short time to prepare and |
submit opposition to a petition or a cross-petition. One of those commentators suggests
extending the "mailbox rule" so that a response or cross-petition is timely if mailed or
delivered to a commercial carrier within the 7-day period. The other commentator L
recommends a 14-day period for responding.

One commentator suggests amending (a)(3) so that it explicitly says that a K
district court "may amend" an order that a party wishes to appeal and the amendment
may be undertaken either in response to a party's request or sua sponte. V

One commentator suggests deleting the word "in the opinion of the petitioner"
from (b)(1)(D). P 0

One commentator says that the term "cost bond" in (d)(l)(B) is too vague.

One commentator suggests that because most appeals by permission are
interlocutory the rule should require expedited treatment of them. The commentator L
suggests adding another subparagraph to 5(d), or creating paragraph 5(e) that would
require expedited treatment for appeals under § 1292(b), (c)(1), or (d) as well as when
permission to appeal is granted under § 1292(e). The same commentator suggests r
that at some later time the Advisory Conmmittee consider according such expedited L
treatment to other kinds of interlocutory appeals.
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II. Summary of Individual Comments on Proposed Rule 5

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

F Professor Rowe notes that in 5(b)(1)(D) the continued use of the words "in the
opinion of the petitioner" reads jarringly and may be in tension with the
standard rules about the irrelevance of an advocate's opinion. He notes that

7 new Rule 5(b)(1)(C) refers to giving "the reasons why," without reference to
L anyone's opinion. If it is necessary to avoid complete elimination of the old

Rule 5(b), he suggests replacing "in the opinion of the petitioner" with"the
petitioner contends" or a similar formulation.

2. Christopher S. Underhill, Esquire
Hartman Underhill & Brubaker
Lancaster, Pennsylvania 17602-2782

Mr. Underhill supports the proposed changes; he says they simplify and clarify
two rules that were wordy and confusing.

3. Jack E. Horsley, Esquire
Craig and Craig
1807 Broadway Avenue
P.O. Box 689
Mattoon, Illinois 61938-0689

Mr. Horsley criticizes the use of the term "cost bond" in (d)(1)(B) as vague.
He suggests instead that the rule state:

(B) file a cost bond including all printing costs, filing fees.
reimbursement for sanctions which have been reversed and any
other costs or expenses. if required under Rule 7.

Lo 4. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
33 South Last Chance Gulch
Helena, Montana,59601

He generally supports the proposed amendments because they substantially
clarify the language of the rule. In 5(b)(1)(B) he would strike the word "itself"
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and replace it with the word "presented" making it internally consistent and
consistent with 5(b)(1)(A).

5. Andrew Chang, Esquire
Chair, The State Bar of California, Committee on Appellate Courts
555 Franklin Street
San Francisco, California 94102

The Committee generally supports the amendments. However, the Committee
suggests that the period for filing an answer or cross-petition should be 10,
rather than 7, days. The Committee states that there generally is a 10-day
period for filing a petition for permission to appeal, and that a 10-day period for V
filing and answer or cross-petition would be more appropriate.

6. Paul Alan Levy, Esquire K
Public Citizen Litigation Group 7
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen suggests amending (a)(3) to make explicit that the district court
"may amend" the original order that a party wishes to appeal either in response
to a request from one or both parties, or sua sponte. The first sentence of (a)(3)
would then read: V

If a party cannot petition for appeal unless the district court first enters
an order granting permission to do so or stating that the necessary 7
conditions are met, the district court may amend its order, either sua
sponte or in response to a motion by a party. to include the required
permission or statement.

Because 7 days is a short period within which to prepare and submit opposition 7
to a petition or a cross-petition, Public Citizen would make the mailbox rule
applicable so that the response or cross-petition is timely if mailed or delivered
to a commercial carrier within the 7-day period established in (b)(2). Public
Citizen also suggests that the rule should state whether reply memoranda will be
accepted in the absence of leave of court.

Public Citizen notes that most appeals by permission are interlocutory and L
concern issues that need to be resolved before the litigation still pending in the
district court can be completed. Public Citizen suggests that if permission to 7

appeal is granted, it warrants expedited treatment. Public Citizen suggests the L
following addition either in 5(d)(4) or 5(e).
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id, 1 , Expedition of Interlocutory Appeals by Permission. When permission
for appeal has been granted under 28 U.S.C. § 1292(b), 1292(c)(1), or
1292(d), the case shall be set for oral argument as soon as possible after
briefing has been completed. In circuits where the briefing schedule is
set based on the oral argument date, that date shall be set as soon as
practicable. The same provisions of expedition shall apply to
interlocutory appeals by permission granted under 28 U.S.C. § 1292(e),
unless the rule authorizing such appeals provides otherwise.

Public Citizen urges the Advisory Committee whether to accord similar
expedition to other kinds of interlocutory appeals which, although not subject to

7 a grant of permission, nevertheless delay the litigation of matters that remain in
L the district court, for example appeals of qualified immunity under the collateral

order doctrine.

L 7. George E. Tragos, Esquire
Chair, Florida Bar Association, Federal Court Practice Committee's

Subcommittee on Criminal Rules
600 Cleveland Street
Clearwater, Florida 34615

The Board of Governors of the Florida Bar Association adopted the
subcommittee's position and authorized its communication. The Florida Bar
says that 5(b)(2) is an attempt to change a time limitation from 14 to 7 days.
Seven days is too short to file an answer in opposition to a petition or to file a
cross petition. The Florida Bar recommends that the 14-day period for
responding be maintained.

8. Dana E. McDonald
President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the proposed amendments.

Gap Report

Several changes are recommended:

1. In (a)(3), language is added to make it clear that a district court may, either on
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its own or in response to a party's motion amend its order to grant permission 7
to seek appeal or to state that the necessary conditions for seeking appeal are
present.

2. The words "oral argument' are added to the caption to subdivision (b).

3. In (b)(1)(D)-two changes are made. First, the words "in the opinion of the
petitioner" are omitted. Second, the phrase, "including reasons that the appeal
is within the grounds, if any established by the statute or rule claimed to
authorize the appeal" is shortened tou"and is authorized by a statute or rule".
As amended (D) requires a petition to, include: "the reasons why the appeal
should be allowed and is authorized by a statute or rule". a

4. The Committee Note is altered to reflect the changes made in the text and to
note that the passage of the Federal Court Improvements Act of 1996 made Rule C

5.1 obsolete.

5. Stylistic changes are made: 7
a. in (b)(1)(E)(ii), the phrase "finding that the necessary conditions to

appeal are met" is changed to "finding that the necessary conditions are
met". Li

b. in (c), the language governing the number of copies is changed so that it
is identical to the language used elsewhere in the rules. r

c. in (d)(2), the compound sentence is broken into two sentences by L
deleting the word "but" and inserting a period.

LJ

LI
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Comments on Proposed Amendments to Fed. R. App. P. 5.1

There were no comments submitted on Rule 5.1 as published in the style packet.

In August 1996 the Advisory Committee published proposed amendments that would
combine Rules 5 and 5.1 and abrogate Rule 5.1. Those comments are summarized and
discussed in this report under Rule 5.

L

L

Or

L
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Comments on Proposed Amendments to Fed. R. App. P. 6 Li

I. General Summary of Public Comments on Rule 6 K
Three comments on Rule 6 were received. 1 7

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

Two commentators suggest substantive changes. One suggestion is to require K
the appellant to serve the statement of issues on other parties, not just on the appellee.
The other suggestion is that the rule should state who decides which exhibits are too
bulky or heavy for routine transmission to the court of appeals, and at what time
arrangements must be made for sending such exhibits to the court of appeals. Because in
both of these changes would be new substantive amendments, they are inappropriate to
make at this stage and the Advisory Committee should consider whether the
suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 6

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360 L K

Professor Rowe questions the use of bullets in 6(b)(2)(B)(iii). 7

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

New Rule 6(b)(2)(B)(i) requires the appellant, under certain circumstances, to
serve a statement of issues "on the appellee." Mr. Fox suggests that the
statement of issues should be served on all other parties. He also asks whether
the same change should be made with regard to the appellee's duty under
(B)(ii).

Report to Standing Commnittee , 
May 1997 34



Rule 6

3. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

r Rule 6(b)(2)(C) states that unless directed to do so by a party or the circuit
clerk, the clerk "must" not send documents of unusual bulk to the court of
appeals. The commentator suggests that the word "will" should be substituted
for "must" because the rule is simply informing appellants about what to expect
from the clerk.

The commentator also suggests that the rule should provide guidance about
when arrangements should be made for transportation of unusually bulky or
heavy exhibits, and about who decides which exhibits are bulky or heavy.

L
7 Gap Report

Three minor stylistic changes are made:
1. In (b)(l), the word "three" is replaced by the arabic numeral.

L 2. In (b)(2)(C), the word "must" is replaced by "will".
3. In the caption of (b)(2)(D), the word "of' is deleted.

K

L
L

L
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Comments on Proposed Amendments to Rule 7 1

None K
Gap Report K
No post-publication changes recommended.

7

7L
7He
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Comments on Proposed Amendment to Fed. R. App. P. 8

I. General Summary of the Public Comments on Rule 8

Three comments on Rule 8 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

One commentator suggests substantive changes. The commentator suggests
requiring a party appealing from a Bankruptcy Appeal Panel (B.A.P.) to first seek a
stay from the B.A.P. The commentator also suggests adding a reference in (a)(2) to
the B.A.P. Because these changes would be a new substantive amendments, they are
inappropriate to make at this stage and the Advisory Committee should consider

I whether the suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 8

L 1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that in 8(a)(1)(C) would it be better to say "while an
appeal is pending" than "during the pendency of an appeal."

L 2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

L The first sentence in (b) would be better placed in (a)(2)(E). If moved, a
portion of subdivision (b)'s title: "Stay May be Conditioned Upon Filing a
Bond" would have to be eliminated.
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3. Cathy Catterson, Clerk of Court
United States Court of Appeals L
121 Spear Street
P.O. Box 193939 E7
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee) 7
The commentator asks whether (a)(1) should be amended to require a party
appealing from a Bankruptcy Appellate Panel to first seek a stay from the L]
B.A.P.

The commentator also suggests that there should be a reference in (a)(2) to the L
B.A.P.

Gap Report

Two stylistic changes are made.
1 . The first sentence of (b) is moved to make it new subparagraph (a)(2)(E). r

Accordingly, the headings of (a)(2) and (b) are amended to reflect the change.
2. In (a)(1)(C), the phrase "during the pendency of an appeal" is changed to

"while an appeal is pending".

L;
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Comments on Proposed Amendments to Rule 9

, I. General Summary of the Public Comments on Rule 9

Only one comment on Rule 9 was received. The commentator notes that some
of the word changes in the proposed amendments may change meaning and suggests
further amendments.

II. Summary of Individual Comments on Rule 9

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

Lt
Currently (a)(1) requires an appellant who questions the factual basis for an
order regarding release to file a transcript of the release proceedings or "anLI explanation of why a transcript has not been obtained." The amended rule says
that the appellant must file a transcript or "explain why a transcript was not
obtained." The committee says that requiring an appellant to "file. . . an

L explanation" provides clearer direction than requiring the appellant to
"explain." The committee recommends amending the sentence to state:

"An appellant who questions the factual basis- for the district court's
L order must file a transcript of the release proceedings or an explanation

of why a transcript was not obtained."

Existing paragraph (a)(3) provides that a court of appeals or a judge thereof'
may order a defendant's release pending disposition of the appeal. The
proposed revision says that "the court of appeals or a circuit judge" may order
release. The existing rule implies that only a judge of the court to which the
appeal is taken may order pre-disposition release, but the proposed revision
could permit even a judge from a different court of appeals to do so. The
committee suggests that (a)(3) be changed to read as follows:

"The court of appeals or any of its circuit judges may order the
defendant's release pending the disposition of the appeal."

(
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Gap Report

Two changes are recommended.
I1. As published the last sentence of (a)(1) said that an appellant must file a K

transcript or "explain why a transcript was not obtained". To make it clear that
the explanation should be written and filed, the sentence is changed to state that
an, appellant must "file a transcript of the release proceedings or an explanation
of why a transcript was not obtained".

2. In (a)(3), the phrase "[t]he court of appeals or a circuit judge may order" K
release is changed to "the court of appeals or one of its judges may order"
release. !

L,-

.~~~~~~~~~~~

U
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Rule 10

Comments on Proposed Amendments to Rule 10

None

Gap Report

Minor style changes are recommended.
L 1. In (b)(1)(B), the language is changed from "if no transcript is ordered, file a

certificate to that effect" to "file a certificate stating that no transcript will be
ordered".

2. In (b)(2), the phrase "any such finding" is changed to "that finding".

7 

r

L

L
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Rule 11

Comments on Proposed Amendments to Fed. R. App. P. 11 F

I. General Summary of Comments on Rule 11

F11Three comments on Rule 11 were received. LJ

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions. L

One commentator, Judge Reavley, suggests a combination of stylistic and £
substantive changes. He suggests that a court of appeals should be able both to
prescribe the manner in which the record is assembled and also to direct that the
district court retain parts of the record. C

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 11

1 . Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360 E

Durham, North Carolina 27708-0360
7

Professor Rowe questions the use of bullets in 11(g). He notes that unlike '
6(b)(2)(B)(iii), the use of bullets in 11 is not undertaken because the sub-sub-
part has already been extended so far. L

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending the first sentence in 11(c). He suggests adding the
word "that" after "order" and before "the" in the second and deleting the word
"to" from the third line. He notes that as published the phrasing is incorrect - K
"The parties may stipulate the district clerk to retain".
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3. Honorable Thomas M. Reavley
Senior Circuit Judge
903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavely suggests amendment Rule 11(b) to read as follows:
(2) District Clerk's DutV to Forward

(a) When the record is complete, the district clerk must
assemble and index the entire record in a form convenient
to appellate study. The court of appeals may direct the
form of assembly and may provide that the district clerk
retain possession of parts of the record.

(b) When the record is assembled as directed by the court of
appeals, it must be sent promptly to the circuit clerk by
the district clerk.

(c) If the exhibits to be sent to the circuit clerk are unusually
bulky or heavy, a party must arrange with the clerks in
advance for their transfer and receipt.

Gap Report

Minor style changes are recommended.
1. In (b)(2), the word "must" is changed to "will".
2. In (c), the sentence is altered to state that the parties may stipulate, or the

district court on motion may order "that the district clerk retain the record
temporarily. "

3. The caption of (g) is altered from "Record for Preliminary Hearing in the Court
of Appeals" to "Record for a Preliminary Motion in the Court of Appeals".
The first sentence of (g) is also amended to make it clear that the subdivision
refers to the making of the enumerated motions in the court of apeals.
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Rule 12 La

Comments on Proposed Amendments to Rule 12

None

Gap Report

No post-publication changes recommended.

L

7'
TV

L

Li
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Rule 13

Comments on Proposed Amendments to Rule 13

None

Gap Report

L No post-publication changes recommended.

X,-
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Rule 14

Comments on Proposed Amendments to Rule 14

None

Gap Report

No post-publication changes recommended. K

LBy D~~~~~~~~~~
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Comments on Proposed Amendments to Fed. R. App. P. 15

I. General Summary of Comments on Rule 15

Three comments on Rule 15 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator, Mr. Fox, notes that the proposed amendments may make
l unintended substantive changes. As amended 15(b)(2) says that judgment will be

entered if "the respondent fails to answer in time," whereas the current rule requires

r-1 "filing" an answer within the stated time. He recommends retaining the "filing"
L requirement. As amended 15(c)(1) says that at the time of filing a petition for review,

the petitioner must already have served the other parties. The existing rule requires
service "at or before the time of filing." Mr. Fox would again retain the original
language.

Another commentator suggests a substantive change. Many appeals from
agencies arise out of rulemaking proceedings. In such instances, it is not clear who is a
party to the agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties "admitted to participate in the agency proceedings." The

L commentator suggests amending Rule 15 to incorporate the solution adopted by D.C.
Cir. R. 15(a). Because this change would be a new substantive amendment, it is

X inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestion should be placed on the agenda for future consideration.

L. Two of the commentators suggest stylistic revisions.

L II. Summary of Individual Comments on Rule 15

1. Professor Thomas D. Rowe, Jr.
L Duke University School of Law

Box 90360
Durham, North Carolina 27708-0360

L.

Professor Rowe says that 15(a)(2)(A) is a run-on sentence and would work
better if there were a long dash, instead of a comma, between "petition" and
"using" in the third line.
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Professor Rowe suggest shortening 15(b)(2)'s "after the date when the
application for enforcement is filed" to "after filing of the application for
enforcement". In either formulation, he suggests inserting a comma before
"the" in the second line. L

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP it
150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending 15(a)(2)(A) on p. 46. He says there should be a
period after the word "petition" in the third line of (A) and that the next word 7
("using") should be capitalized. Alternatively, the comma should be replaced
by a semicolon.

Mr. Fox says that 15(b)(2) makes a minor substantive change. The old rule
said that if a respondent fails to "file" an answer within the stated time,
judgment will be awarded. The new rule says that judgment will enter if "the
respondent fails to answer in time." He suggests that the rule should retain the
filing requirement.

Mr. Fox also notes that 15(c)(1) is slightly changed. The old rule required
service "at or before the time of filing a petition for review." The new rule
says that a petitioner must already have served a copy on other parties at the I
time of filing. He would retain the original requirement.

3. Jack N. Goodman, Esquire I
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman points out that many appeals from agencies arise out of informal
rulemaking proceedings. In such instances, it is not clear who is a party to the
agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties "admitted to participate in the agency proceedings."
Mr. Goodman notes that the D.C. Circuit solved the problem in D.C. Cir. R.
15(a) which provides that "in cases involving informal rulemaking ... a
petitioner or appellant need serve copies only on the respondent agency, and on
the United States if required by statute." He suggests incorporation of such a
provision in the federal rule.
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Gap Report

1. Existing Rule 15(c)(1) requires service "at or before the time of filing a petition
for review." The published rules said that a petitioner must already have served
a copy on other parties at the time of filing. Because the change was
unintended, (c)(l) is altered to state that service must occur at or before the time
of filing.

2. Several punctuation changes and minor word changes are made.
a. In) (a)(2)(A), a long dash is inserted before the phrase "using such terms

as
b. In (a)(4), a comma is inserted after the word "commission". In the same

paragraph, the comma following the word "officer" is deleted along
with the word "and"; both are replaced with a semicolon.

c. In (b)(2), the words "the date when" are omitted from the first sentence.
In the same sentence, a comma is inserted after the word "filed".
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Rule 15.1

Comments on Proposed Amendments to Rule 15.1

None

Gap Report

No post-publication changes recommended.

LJ

Li
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L

L
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Rule 16

Comments on the Proposed Amendments to Rule 16

I. General Summary of the Comments on Rule 16

Only one comment on Rule 16 was received. The commentator suggests a
stylistic change.

nLe II. Summary of the Individual Comments on Rule 16

V 1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

The first sentence of Rule 16(b) could be read as allowing the court to "direct"
the parties to stipulate. Mr. Fox says that what is meant is only that the court
can correct a mistake and so can the parties, by stipulation. He prefers the old
version.

V Gap Report

No post-publication changes recommended.

L

L

L.
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Rule 17 0;

Comments on Proposed Amendments to Rule 17 U

I. General Summary of Public Comments on Rule 17

There was only one comment on Rule 17. It supports the change to 17(b) that
permits an agency to file less than the entire record even when the parties do not agree
about which parts should be filed.

II. Summary of Individual Comments on Rule 17

1. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California L
555 Franklin Street
San Francisco, California 94102-4498 F

The committee supports the change to 17(b) that permits an agency to file less
than the entire record even when the parties do not file a stipulation designating
which parts of the record should be forwarded.

Gap Report L.

No post-publication changes recommended.

Li

Li
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L Rule 18

Comments on-Proposed Amendments to Rule 18

I. General Summary of Public Comments on Rule 18

!r"N' There was only one comment on Rule 18. The commentator asks whether the
absence of a reference to Rule 8(b) regarding sureties is intended to create a substantive
distinction between Rule 18 and Rule 7, which does contain a reference to 8(b).

II. Summary of Individual Comments on Rule 18

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee notes that unlike Rule 7, subdivision (b) does not reference Rule
8(b) regarding sureties. The committee asks whether a substantive distinction is
intended.

L Gap Report

One minor word change is recommended. The last word of (a)(2)(A)(ii) - "actions"-
is changed from plural to singular.
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Rule 19

Comments on Proposed Amendments to Rule 19

None I J

Gap Report

No post-publication changes recommended. V

L

I'd
it
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Rule 20

Comments on Proposed Amendments to Rule 20

L None

Gap Report

No post-publication changes recommended.

F-g

r
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Rule 21 L
Comments on Proposed Amendments to Fed. R. App. P. 21 L

I. General Summary of Public Comments on Rule 21 K

Three comments on Rule 21 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

All three commentators suggest stylistic revisions. In addition, one of the r
commentators suggests a change in the cross-reference in 21(d).

II. Summary of the Individual Comments on Rule 21

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy states that Rule 21 is unclear about whether a district judge can
be a respondent in a mandamus action. The confusion arises from using the r
verb "respond" in paragraph (b)(4) when talking about the trial judge. Judge
Kennedy suggests amendment (b)(4) to say either that the trial judge may be
invited to "reply" or "address the petition."

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360 Fil
Durham, North Carolina 27708-0360

Professor Rowe suggests that there are two places in 21(b)(4) where "trial court
judge" should be "trial-court judge".

Professor Rowe suggests that in 21(c), "of those" at the end of the second line
may be superfluous; and "such application" in the sixth line may be stiff and
would be better written as "such an application".
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Rule 21

3. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

Proposed (b)(5) states: "If briefing or oral argument is required, the clerk must
advise the parties, and when appropriate, the trial court judge or amicus
curiae." The committee states that the provision is ambiguous as to when
briefing or oral argument is "required." The provision also does not give the
clerk specific directions nor is it clear when advisement to the trial-court judge
or amicus curiae is "appropriate." The committee suggests that (b)(5) be
amended to read as follows:

"The court of appeals may invite or order briefing, oral argument, or
both from the parties and the trial court judge and from an amicus
curiae. The clerk must advise the persons to whom the orders and
invitations are directed of the dates by which briefs must be filed and the
date of oral argument."

Proposed subdivision (d) provides that "[a]ll papers must conform to Rule
32(a)(1)." The committee suggests that the reference should be to Rule 32(c) or
that there be no reference at all and that the scope of Rule 21(d) be limited to
the number of copies required.

Gap Report

Several changes are recommended:
1 . In 21(b)(4) the phrase indicating that a trial-court judge may "respond" only if

invited to do so by the court of appeals was changed because it might cause
confusion by implying that the trial judge would then be a respondent. The
word "respond" was deleted and changed to say that a trial judge, if invited to
do so, could "address the petition".

2. Minor style changes are recommended:
a. The phrase "trial-court judge" is hyphenated throughout the rule;

L7 b. In (c) the word "An" is inserted at the beginning of the text; the words
"of those" are omitted from the first sentence; and the word "such" is
replaced with "the" in the second sentence.

L c. In (d) the word "three" is replaced with the arabic numeral.
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Rule 22

Comments on the Proposed Amendments to Rule 22 K

I. General Summary of Public Comments on Rule 22 p
Three comments on Rule 22 were received. All three note the inconsistencies C

between Rule 22, even as amended by Congress, and the new statutory provisions
governing habeas applications. Even though amendment would require substantive
changes, it may be necessary to make them at this time.

II. Summary of the Individual Comments on Rule 22

1. Honorable Thomas M. Reavley
Senior Circuit Judge,
903 San Jacinto Boulevard, Suite 434 l
Austin, Texas 78701 B

Judge Reavley asks whether Rule 22 should incorporate the new statutory K
provisions on successive habeas applications.

2. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939 IJ
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee) L
The commentator notes the apparent inconsistencies between the newly amended
statute and the rule.

3. Walter Dellinger
Acting Solicitor General
United States Department of Justice

Solicitor Dellinger recommends that Rule 22 be amended to conform to changes
in the law made by the Anti-Terrorism and Effective Death Penalty Act of
1996. Specifically, he recommends that Rule 22 be amended as follows:
1. to require a federal prisoner proceeding under § 2255 to obtain a

certificate of appealability;
2. to change the caption of 22(b)(1) so that the term "Certificate of

Probable Cause" is replaced with "Certificate of Appealability;"
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3. to amend 22(b)(3) to provide that a certificate of appealability is not
required when a state or its representative or the United States or its
representative appeals; and

L 4. to clarify that a district judge may issue a certificate of appealability.

Gap Report

Since the publication of the style packet, Congress amended Rule 22.
It is necessary at this time to work from Rule 22 as it was amended by Congress last
year, rather than from the published text. The existing rule now says:

Rule 22. Habeas Corpus and Section 2255 Proceedings
1 (a) Application for the Original Writ. An application for a
2 writ of habeas corpus'shall be made to the appropriate
3 district court. If application is made to a circuit judge, the
4 application shall be transferred to the appropriate district
5 ' court. If an application is made to or transferred to the
6 district court and denied, renewal of the application before
7 a circuit judge shall not be permitted. The applicant may,

A 8 pursuant to section 2253 of title 28, United'States Code,
9 appeal to the appropriate court of appeals from the order of

10 the district court denying the writ.
11 (b) Certificate of Appealability.1 In a habeascorpus
12 proceeding in which the detention complained of arises out
13 of process issued by a State court, an appeal by the
14 applicant for the writ may not proceed unless a' district or a
15 circuit judge issues a certificate of appealability pursuant to
16 section 2253(c) of Title 28, United States Code. If an
17 appeal is taken by the applicant, the district judge who
18 rendered the judgment shall either issue a certificate of

L 19 appealability or state the reasons why such al certificate
20 should not issue. The certificate or the statement shall be
21 forwarded-to the court of appeals with the notice of appeal
22 and file of the proceedings in the district court. If the
23 district judge has denied the certificate, thei applicant for the
24 writ may then request issuance of the certificate by a circuit
25 judge. If such a request is addressed tolthe court of
26 appeals, it shall be deemed addressed to the judges thereof
27 and shall be considered by a circuit judge orijudges as the

L 28 court deems appropriate. If no express request for a
29 certificate is filed, the notice of appeal shall be deemed to
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30 constitute a request addressed to the judges of the court of
31 appeals. If an appeal is taken by a State or its
32 representative, a certificate of appealability is not required.

Although the "marked" version of the published rule is available for your reference, it
is probably easier to use the "marked" version of the Congressionally amended rule. It
is included in the same section of the report at pages 62A through 62D. L
Several changes to the Congressionally amended rule are recommended: 7

In subdivision (a),, the last word is changed from "writ" to "application". The
district court order denies the "application" not the "writ". The other
recommended changes are stylistic. "Shall" is changed to "must" wherever it
appears. The third sentence is changed to active voice. The fourth sentence is
amended by:
a. changing "pursuant to section 22531 of title 28, United States Code" to

"under 28 U.S.C. § 2253"; ,
b. the word "appropriate" is deleted; and
c. the, phrase "order, of the district court' is changed to "district court's

order".
2. In Subdivision (b) three substantive changes-are made:

a. It is made applicable to § 2255 proceedings. This brings the rule into
conformity with 28 ,IJ.SC. § 2253 as amended by the Anti-Terrorism
and Effective Death Penalty Act of 1996.

b. The rule states that a certificate of appealability may be issued by a i
"circuit justice or a circuit or district judge." The reference to the
circuit justice is added; this change also brings the rule into conformity
with ,section 2g53. The language, ,ontinues to state that in addition to
the circuit justice, botah circuit anda districtljudge may issue a
certificate of aoppealability. The language of section 2253 is ambiguous;
it states that alcertificate of appealability may be issued by "a circuit
justice or judge." Since the enactnvent of the Anti-Terrorism and
Effective Death Penalty Act, three~ circuits have held that both district F
and circuit judges, as well as the circuit justice, jinay issue a certificate of
appealability. 1 The aended language is consistent with those decisions.

c. Since the r uleapplies to § 2255 proceedings,, the rule is amended to U
provide that when the1 Uited States or its r1epresentative appeals, a
certificate of appealility is not reqired.

3. In addition several style changes are made Lin subdivision (b):
a. Itisdividedinto three subpaagraphsi I [
b. The second ad third sentences ine (b#(1) are changed from passive to

active voice ,.
c. Minor word changesl arei made to m[ke the style consistent with the rest
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of the rules.
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Rule 23 L

Comments on Proposed Amendments to Rule 23 E

I. General Summary of Public Comments on Rule 23

Only one comment on Rule 23 was received. The comment merely notes a C
typographic error in the Committee Note.

II. Summary of Individual Comments on Rule 23 C

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law L
Box 90360
Durham, North Carolina 27708-0360

There is a typographical error in the third line of the last paragraph of the note.
The "it" should be "its." r,

L%
Gap Report F

Li
The only post-publication change recommended is correction of the typographical error
in the Committee Note. C

L

L.

rLd
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Rule 24

Comments on Proposed Amendments to Rule 24

There were no public comments.

Gap Report

The term "prescribed in" is changed to "prescribed by" at two placed in (a)(5). This
makes (a)(5) consistent with 24(b).

L

L-

r
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Rule 25

Comments on Proposed Amendments to Rule 25

I. General Summary of Public Comments on Rule 25 7
Three comments on Rule 25 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator states that changing (a)(2)(B)(ii) from "3 calendar days" to- "3
days" does not make it clear that Saturdays, Sundays, and legal holidays are not
counted. The commentator suggests further clarification.

One commentator opposes the change in (a)(2)(C) that would require an inmate
to use a prison's mail system that is designed specifically for legal mail, if one exists.

'One commentator states that 25(c) creates an incoherent standard for
determining what method must be used to serve papers on an opposing party. Another
commentator recommends that 25(c) be amended to delete the term "calendar days" so
that the provisions of RuleI26 (under which weekends and legal holidays are not L
counted for any time period less than 7 days) apply to the service by commercial
carrier. 7

One commentator suggests extending the "mailbox rule" to petitions for
rehearing. Because this change would be a new substantive amendment, it is
inappropriate to make at this stage and the Advisory Committee should consider LI
whether the suggestion should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 25

1. Paul W. Mollica, Esquire 
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604 r

The committee states that 25(c) creates an incoherent standard for determining
what method must be used to serve papers on an opposing party.
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2. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of Californiar 555 Franklin Street
San Francisco, California 94102-4498

The proposed amendment to 25(a)(2)(B)(ii) deletes the word "calendar" for
purposes of determining whether a brief or appendix is timely filed with the
court when it is dispatched to a commercial carrier for delivery to the court.

L4. The deletion invokes the provisions of Rule 26 under which Saturdays, Sundays
and legal holidays are not counted for any time period less than 7 days. The
committee recommends that a similar deletion of the "calendar days"
requirement be made for purposes of service on counsel under Rule 25(c).

3. David S. Ettinger, Esquire
L Chair, Appellate Courts Committee

Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

L The committee believes that simply changing (a)(2)(B)(ii) from "3 calendar
days" to "3 days" does not make it clear that Saturdays, Sundays, and legal
holidays are not counted. To make it clear, the committee recommends that the

L rule refer to "3 court days" with a definition of "court day," or that the phrase
be "within 3 days, excluding Saturdays, Sundays, and legal holidays."

L The committee suggests that the mailbox rule should be extended to petitions for
rehearing.

With regard to (a)(2)(C) the committee opposes requiring an inmate to use the
legal mail system. (It opposes the parallel change in Rule 4.)

Gap Report

Only one post-publication change is recommended. The version of Rule 25(a)(2)(B)(ii)
that became effective on December 1, 1996, said that a brief or appendix would be
timely filed "if on or before the last day for filing, it is ... dispatched to the clerk for

L delivery within 3 calendar days by a third-party commercial carrier." (Emphasis
added.) The restyled version suggested that the word "calendar" be deleted. Ther Advisory Committee decided to reinsert the word "calendar" because under Rule
26(a)(2), the 3-day period could become 6 days if a document is dispatched on a Friday
before a 3-day weekend. The omission of the word "calendar" had been motivated by
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a fear that it could be difficult on a Friday preceding a three-day weekend to get a L
commercial carrier to commit to delivery to the court within 3 calendar days, i.e., to
delivery when the court is closed. Rule 26(a)(3) should cure that problem. Rule
26(a)(3) says that the last day of a period is not counted if it is a Saturday, Sunday, or
legal holiday.

The Committee Note is amended to make it consistent with the change in the
text of the rule. /

L

Li

F7
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Rule 26

Comments on the Proposed Amendments to Rule 26

I. General Summary of Public Comments on Rule 26

Three comments on Rule 26 were received.
L,

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator believes that the (b)(1) cross-reference to Rule 4 is a useful,7 but substantive, amendment. As a substantive amendment, the Committee Note should
mention it.

L One commentator suggests retaining language in (a) that makes it clear that if
the last day of a time period is a weekend, holiday, or day on which the clerk's office
is inaccessible, "the period runs until the end of the next day which is not one of the
aforementioned days."

C One commentator recommends creating consistency between the Civil and
Appellate Rules concerning the computation of time. (This commentator made the
same recommendation when commenting on Rule 4.) Because this change would be a

E new substantive amendment, it is inappropriate to make at this stage and the Advisory
L Committee should consider whether the suggestion should be placed on the agenda for

future consideration.

L
II. Summary of Individual Comments on Rule 26

1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP

L 150 Federal Street
Boston, Massachusetts 02110-1726

Mr. Fox says that the parenthetical reference in 26(b)(1) to Rule 4 is useful but
is a somewhat substantive clarification of the interplay between the two rules

r and the Committee Note should point it out.

Mr. Fox also notes that the "petition for allowance" presently found in 26(b)
has been dropped. He also notes that 26(b)(1) now reads in part "a petition for

L permission or leave to appeal." Because the previous version just referred to
"permission to appeal" he asks what "or leave" adds.
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2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

As with Rule 4, the committee recommends creating consistency between the i,
Civil and Appellate Rules concerning the computation of time.

3. Cathy Catterson, Clerk of Court 17
UnitedStates Court of Appeals
121 Spear Street
P.O. Box 193939 l
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory '
Committee),

The commentator notes (with neither approval nor disapproval) that (a) extends
application of the national rule on computing time to "any local rule." The
commentator also notes thatsubdivision (a) no longer includes language making A
it clear that if the last day of a time period is a weekend, holiday, or day on
whichthe clerk's office is inaccessible "the period runs until the end of the-next
day which is not one of the aforementioned days." The commentator suggests
retaining that language because it adds clarity.

Gap Report L

One post-publication change is recommended. Rule 26(a)(2) is amended so that when a
period is "stated in calendar days," Saturdays, Sundays, and legal holidays are not
excluded for purposes of computing time. The Committee Note is amended to discuss
this change. L

Li
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Rule 26.1

Comments on Proposed Amendments to Rule 26.1

None

Gap Report

1. The only post-publication change is to substitute the arabic numeral for the
word "three" in subdivision (c) of this rule.

2. The changes noted in subdivision (a) are the result of comments submitted
following the September 1995 publication of this rule. The amendments
suggested in the September 1995 publication, and the Advisory Committee's
post-publication recommendations, have been not been formally approved by
the Standing Committee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial

L Conference. The Advisory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,

L or the post-publication changes recommended by the Advisory Committee, the
Gap Report probably is carried forward as part of this report.

3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style

L_, packet. The 1995 Committee Note is inserted into the "marked" and "clean"
rules portions of this report. There are minor changes in the Committee Note
to make it consistent with the rest of the notes in the style packet.

L
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L Rule 26.1

Rule 26.1. Corporate Disclosure Statement
L

1: Ua Who ShaFile. Any nenterefmcntalcorpor

2 party to a civilor bafnkrptey cca OF agency

f 3 r..icw proc-cding and any non govefnmental

4 corporate defendant in a cfiminal casc mnzt fie

5 a stateemnt identifying all parcet compalics,

6 subsidiarics (eoxept wholly oecd siubsidiarics),

7 and affiatcs that haye issued sharcs to thc

8 public. Thc stateent mit be feld with a

L 9 pJ'S Any nongovernmental cornorate partvto

10 a proceeding in a court of appeals must file a

11 statement identifying all its parent corporations

[1 12 and listing anv Dubliclv held comtnanv that owns

7 13 10% or more of the oartv's stock.

14 L(b Time for Filing A party must file the statement

15 with the principal brief or upon filing a motion,

L7 16 response, petition, or answer in the court of

17 appeals, whichever fifst occurs firs unless a local

18 rule requires earlier filing. Even if the statement

19 has alreadv been filed, the party's principal brief

20 must include the statement before the table of

21 contents.
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22 Uc Number of Copies. Wheneve If the statementis

23 filed before a vpap the principal brief, the pry

24 must file an original and three copies, of the

25 sttement must be filed unless the court requires

26 the -inBg ef a different number by local rule or

27 by order in a particular case. The state- eie

28 must be included in front of the table of contertes

29 ei a parties principal brief v-en if the staemenat

30 was prfciously filed.

Committee Note

The rule has been divided into three subdivisions to
make it more comprehensible.

Subdivision (a). The amendment deletes the K
requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although L
several circuit rules require identification of such entities, the i
Committee believes that such disclosure is unnecessary.

A disclosure statement assists a judge in ascertining 
whether or not the judge has an interest that should cause the
judge to recuse himself or herself from the case. Given that
purpose, disclosure of entities that would not be adversely
affected by a decision in the case is unnecessary.

Disclosure of a party's parent corporation is necessary
because a judgment against a subsidiary can negatively impact
the parent. A judge who owns stock in the parent corporation,
therefore, has an interest in litigation involving the subsidiary.
The rule requires disclosure of all of a party's parent
corporations meaning grandparent and great grandparent
corporations as well. For example, if a party is a closely held
corporation, the majority shareholder of which is a corporation

Report to Standng Committ
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formed by a publicly traded corporation for the purpose of
acquiring and holding the shares of the party, the publicly
traded grandparent corporation should be -disclosed.
Conversely, disclosure of a party's subsidiaries or affiliated
corporations is ordinarily unnecessary. For example, if a party
is a part owner of a corporation in which a judge owns stock,
the possibility is quite remote that the judge might be biased by
the fact that the judge and the litigant are co-owners of a
corporation.

L The amendment, however, adds a requirement that the
party list all its stockholders that are publicly held companies

L owning 10% or more of the stock of the party. A judgmentL against a corporate party can adversely affect the value of the
company's stock and, therefore, persons owning stock in the

L \ party have an interest in the outcome of the litigation. A judge
owning stock in a corporate party ordinarily recuses himself or

r herself. The new requirement takes the analysis one step
further and assumes that if a judge owns stock in a publicly held
corporation which in turn owns 10% or more of the stock in the
party, the judge may have sufficient interest in the litigation to
require recusal. The 10% threshold ensures that the
corporation in which the judge may own stock is itself
sufficiently invested in the party that a judgment adverse to the
party could have an adverse impact upon the investing
corporation in which the judge may own stock. Tnis
requirement is modeled on the Seventh Circuit's disclosure
requirement.

Subdivision (b). The language requiring inclusion of the
disclosure statement in a party's principal brief is moved to this
subdivision because it deals with the time for filing the

L statement. No substantive change is intended.

Subdivision (c). The amendments are stylistic and no
-substantive changes are intended.

L

L
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Public Comments on Rule 26.1

Eleven letters commenting on the proposed amendments were received; the
letter from the A.BA Section, of Intellectual Property, however, included separate
suggestions from, two committees so there was a- total 'of 12 commentators. Of the £S
12, four supported theamendments, none generally opposed the amendments, but
8 suggested revisions.

The comments were as follows:

1. Robert L. Baechtol, Esquire
Chair, Rules Committee
The Federal Circuit Bar Association £7
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association agrees that recusal will rarely be required based on a judge's
ownership of stock in a litigant's subsidiary or affiliate; but states that "rarely"
does not Imean "never." The Association urges that the rule, continue to
require disclosure of subsidiaries and affiliates because it does not impose a 7
significant burden and not requiring it risks adverse reflection on the court's
neutrality when a judge would have elected recusal had the facts been
disclosed.

2. Robert S. Belovich, Esquire
5638 Ridge Road
Parma, Ohio 44129

The rule will not assure disclosure of publicly held corporations which may be £7
a joint venture partner of a party to an appeal, or of a publicly traded
corporation which is a grandparent or great grandparent of a party to an
appeal. He gives as an example a party that is a closely held corporation, the
majority shareholder of which is a corporation formed by a publicly traded
corporation for the purpose of acquiring and holding the majority shares of
the party. The publicly traded corporation's disclosure would not be required £7
under a strict reading of the rule.

Rcpo to Standing Committ,.
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3. Donald R Dunner, EsquireL Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive

L Chicago, Illinois 60611

Mr. Dunner submitted comments prepared by two of the section's committees:
L a. One committee says that the amendments appear reasonable.

b. Another committee says that the proposed deletions from the rule are
'fluff well-advised but the committee has two concerns about requiring a party to

disclose any publicly-held company owning 10% or more of the party's stock.
E First, it implies that a judge who owns any stock in a company that owns 10%
L of the stock in a party should recuse himself or herself; the committee thinks

this "over-extends an assumption of disqualification in some circumstances'L and that the provisions may prevent a judge from using mutual funds to avoid
the appearance of impropriety. Second, the committee thinks that compliance
with the disclosure requirement could be burdensome and that the burden isL not justified by the indirect and potentially extremely minimal ownership
interests it addresses.

4. Kent S. Hofmneister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky thinks the changes generally make the rule more
comprehensible but questions whether the new rule will generate adequate
information. Substituting "stockholders that are publicly traded companies"
for "affiliates" is helpful, but limiting disclosure to stockholders with 10% or
greater interest in the party may cause difficulties in obtaining the requisite
information from a corporate client. Although he does not disagree that a
10% threshold will identify stockholders whose interests are most likely to be
affected by litigation, he thinks it would be easier for the corporation tor simply identify all publicly traded stockholders.

7~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L
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5. Jack E. Horsley, Esquire
Craig & Craig
1807 Broadway Avenue
Post Office Box 689 '
Mattoon, Illinois 61938-0689 LI

Attorney Horsley makes two comments: ,
a., He suggests that the rule be expanded to require the filing of a

statement by the Chief Executive Officer and by members of the Board
of Directors of the company.

b. He, suggests, amending lines 23-28 to state: "If the statement is filed LA
before the principal brief, the party shall, file an original and at least
three copies, unless the l~court requires ,the filing ,of a differ-et E
AItreasonable number by local rule or by order n a partclar case."

6. Heather Houston, Esquire j r
Gibbs, HoustonPauw
1111 Third&Avenu~e,-$uite 1210
Seattle, lWashinoton98101 [ L
on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

It is not always clear whether a particular corporation is "publicly held." The
committee suggests that the rule refer to companies "that have issued shares
that are traded on exchanges or markets that are regulated by the Securities
and Exchange Commission."

7. Philip A. Lacovara, Esquire L
Mayer, Brown & Platt
1675 Broadway [
New York, New York 10019-5820

Agrees with eliminating the need to identify a party's subsidiaries or affiliates; L
but suggests amending lines 12-14 as follows:
"listing.iny stockholderts] that is a [are] publicly held companrv[ies] and 
that ownsping] 10% or more of the party's stock.", 
The changes are intended to make it clear that the rule does not call for
identifying public companies that, collectively might own a total of 10% of 7
the party's stock.

Even though there are other forms of financial involvement other than "stock"'
that could be effected by a decision for or against a party, e.g. convertible
notes and debentures, Attorney Lacovara says that the difficulties of defining
a broader category of investments and in tracking the identity of the investors

Rep= to St;nding Committcc
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66 appellant's or petitioner's principal brief is filed.

67 A court mav grant leave for later filing. specifying

68 the time within which an opposing party may

69 answer.

70 _M Replv Brief. Except by the court's permission. an

L 71 amicus curiae mav not file a reply brief.

72 (g) Oral Argument. An amicus curiae may

73 participate in oral argument only with the court's

74 permission.

L Committee Note

Rule 29 is entirely rewritten.

Subdivision (a). The major change in this subpart is that
E when a brief is filed with the consent of all parties, it is no

longer necessary to obtain the parties' written consent and to
file the consents with the brief. It is sufficient to obtain the

Li parties' oral consent and to state in the brief that all parties
have consented. It is sometimes difficult to obtain all the
written consents by the filing deadline and it is not unusual for

L counsel to represent that parties have consented; for example,
in a motion for extension of time to file a brief it is not unusual
for the movant to state that the other parties have beenL consulted and they do not object to the extension. If a party's
consent has been misrepresented, the party will be able to take
action before the court considers -the amicus brief.L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

The District of Columbia is added to the list of entities
allowed to file an amicus brief without consent of all parties.

L The other changes in this material are stylistic.

Subdivision (b). The provision in the former rule,
granting permission to conditionally file the brief with thev motion, is changed to one requiring that the brief accompany

Report to Standing Comizlec
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make the focus on "stock'M reasonable. 7
8. Don W. Martens, Esquire

President
American Intellectual Property Law Association
2001 Jefferson Davis Highway, Suite 203
Arlington, Virginia 22202

The AIPLA supports the additional requirement of listing owners of more , 
than 10% of the stock of the party to the appeal, but it questions the need to 1 
delete the identification of subsidiaries and affiliates. Although it is unlikely
that a subsidiary or affiliate would be affected by the outcome of the appeal,
it may be and the judges should have that information as well.

9. Honorable A. Raymond Randolph r
Chair, Committee on Codes of Conduct of the ie
Judicial Conference of the United States
United States Courthouse
333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

The Committee supports the proposed revisions. Disclosure of only parent K
companies and public companies owning more than 10 percent of the party's
stock should be adequate to ensure that the judges are made aware of parties' C
corporate affiliations and are able to make informed decisions about the need
to recuse.

F
10. James A. Strai, Esquire

Seventh CircuitrBar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Notes orly that the proposed amendment brings the Federal Rule in L
accordance with its Seventh Circuit analogue.

11. Carolvn B. Witherspoon, Esquire K
Office of the President
Arkansas Bar Association
P.O. Box 3178 L
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association L
Legislation and Procedures Committee)

Approves the proposed changes. LiV
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In addition to the comments submitted during the publication period, Judge
i,,, James A. Parker wrote to Judge Logan after last summer's Standing Committee

meeting. He was concerned that Rule 26.1 is too narrow because it deals only with
corporations. Corporations are not the only form of organization that has numerous

L diverse owners. Judge Parker notes by way of example that the rule does not require
a corporation that is a general or limited partner to disclose its interest in a limited
partnership in which a judge may also be a, limited partner. Judge Parker

L recommends broadening" the language of Rule 26.1 to require identification of all
types of organizations in which a party may have an interest that would create' a
conflict for a judge.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Gap Report on Rule 26.1

Changes were made at lines 11 and 12. Mr. Lacovara's suggestion was
adopted so that it is clear the rule applies only when a single corporate stockholder
owns at least 10% of a party's stock. And at line 11, the rule now requires disclosure
of "all" of a party's parent corporations, rather than "any" parent corporation The
intent of the change is to require disclosure of grandparent and great-grandparent
corporations. The Committee Note explains that change.

In addition a stylistic change was made in subdivision (c).

U.. 
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I. General Summary of Public Comments on Rule 27

Eight comments on Rule 27 were received.

Two of the commentators express general approval of the proposed
amendments; another lists virtually all of the substantive amendments and expresses
approval of them,. None of the commentators expressed general disapproval of the
proposed amendments; instead, they offered comments on specific provisions. 7

L
One commentator suggests that (a) should retain the explicit requirement that a

motion must include proof of service "on all other parties."

One commentator suggests amending (a)(2)(B) to permit affidavits, supporting
papers, etc. to be filed after the motion if they are not available at the time of the
motion.

One commentator states that 27(a)(3)(A) fails to specify who must give notice, F
and to whom, when a procedural order is granted. Another commentator would amend
(a)(3)(A) to provide 21 days for a response to a dispositive motion, but retain the 10-
day limit for all other motions. L

One commentator opposes the amendment to (a)(4) that allows a moving party
to file, as of right, a reply to a response to a motion. The commentator states that most
appellate motions are procedural and a reply is neither needed nor desired by the court.
Another commentator supports the amendment because a moving party should have an
opportunity to reply to unexpected arguments made in the opposing party's response,
but the commentator does not believe that it is necessary to permit 10-page replies.

One commentator notes that the use of both 10-day and 5-day periods in the L
same rule [(a)(3) and (4)] may cause confusion because different methods of computing
time are used for each period. Weekends and holidays are counted for the 10-day F
period. But they do not count for the 5-day period, making the period in reality never L
less than 7 days.

One commentator suggests amending (b) to permit appellate commissioners to
rule on procedural motions. Because this change would be a new substantive -
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amendment, it is inappropriate to make at this stage and the Advisory Committee
should consider whether the suggestion should be placed on the agenda for future
consideration. Another commentator opposes the change in (b) that provides that
timely opposition filed after a procedural motion is granted does not constitute a
request to reconsider and that such a motion must be filed.

One commentator wants clarity about what is meant by "binding" and would
oppose requiring anything more sophisticated than stapling.

One commentator believes that language changes in (c) shift the emphasis from
the non-finality of a single judge's action and the party's right to have such a ruling
reviewed by a panel of the court, to the court's power to review such actions.

One commentator suggests that Rule 27 use wordl and character limits rather
than page limits.,

H. Summary of Individual Comments on Rule 27

1. Honorable Cornelia G. Kennedy
L - United States Circuit Judge

Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

The proposed amendments transpose the last sentence of subdivision (c) from
L " [t]he action of a single judge may be reviewed by the Court" to "[t]he Court

may review the action of a single judge. Judge Kennedy says that the
transposition places the emphasis on the Court's power rather than on the non-

- finality of a single judge's action and the party's right to have the ruling
reviewed by a panel of the court.

L. 2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman

L P.O. Box 1715
Helena, Montana 59624-1715

Agrees with the proposed amendments.
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3. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincyn Court Building, Suite 800 ]

220 South State Street
Chicago, Illinois 60604

The committee states that 27(a)(3)(A) fails to specify who must give notice to
whom before a motion for a procedural order is granted.

4. Richard A, iRossman, Esquire
Pepper, Hamilton & Scheetz 7
36th Floor, 100 Renaissance Center
Detroit, Michigan 48243-1157
on behalf of State Bar of Michigan, United States Courts Committee

The United States Courts Committee recommends amendment of 27(a)(4) which
allows a moving party to file, as of right, a reply to a response to a motion.
The committee does not believe that routine replies are necessary. Most
appellate motions are procedural in nature and in most cases a reply is neither
needed nor desired by the court. To accommodate the few instances in which a LI
reply would be appropriate, the committee suggests amending (a)(4) to allow a
party to seek leave of court, within five days after service of the response, to 1
file a reply. Li

The committee notes that 27(d) requires that a motion be bound, but says that K
what is meant by binding is unclear. If stapling is sufficient, the rule should
make that clear. If something more sophisticated is intended, the committee
opposes the requirement because the trouble and expense would be unreasonable 
especially for the routine procedural motions that constitute the bulk of appellate L
motion practice. 7

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts,
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498 C

The committee supports the change to (a)(1) which requires motions to be in
writing but permits a court to entertain an oral motion and which does not
impact the use of telephonic motions for extensions to file briefs. E
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The committee supports the proposed changes to (a)(2) which:
a. make it clear that appellate motions should consist of one document - no

il proposed orders or notices of motion;
b. require that all legal argument be contained in the body of the motion;

and
c. require a copy of the lower court's order be appended when the motion

L ~~~~~~~~seeks substantive relief.

The committee supports the changes in (a)(3)(4) which:
L a. increase the time for filing a response to a motion;

b. make it clear that a motion for a procedural order may be decided before
a response is due; and

L c. allow a party to seek affirmative relief in a response and allow a reply.

The committee supports the clarification that a timely response filed after a
motion is granted does not constitute a motion for reconsideration.

The committee supports the format requirements and limitations in subdivision
L (d).

L The committee also supports the clarification in (e) that there, is no right to oral
argument.

[LI 6. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association

L.6 P.O. Box 55020
Los Angeles, California 90055-2020

The committee suggests amending (a)(2)(B)(iv) to provide:
"In exigent circumstances the court may allow any necessary affidavit,
supporting paper, or copy of trial court order or agency decision to be
served and filed after the motion provided that any necessary missing
document is supplied forthwith as soon as it is available."

The committee notes that (a)(3) uses one time limit (10 days) that does count
F- weekends and holidays, and another (5 days) that does not. This may cause
L confusion that could be remedied by changing Appellate Rule 26 to comport

with Civil Rule 6 or by making the reply time 7 days so that both time periods
would include weekends and holidays. The committee notes that the 5-day
deadline is never less than 7 days and may be more if a holiday intervenes.
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The committee suggests that subdivision (b) might, in addition to allowing the [
court to authorize its clerk to act in its stead, allow appellate commissioners to
rule on procedural motions. The committee states that the Ninth Circuit
routinely employs an appellate commissioner to rule on procedural motions.

The committee questions the use of page limits in (d)(2) in light of Rule 32's
word and character limits. The committee suggests that motions should have
limits similar to those in Rule 32 and suggests that the motion and opposition
could be limited to 2/3 the length of a principal brief, and a reply could be l
limited to 1/3. L

7. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939 [
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee),

The commentator suggests retaining the explicit requirement that a motion must
include proof of service "on all other parties." '

The commentator opposes the provision in 27(b) stating that "timely opposition m

filed after [a procedural] motion is granted in whole or in part does not
constitute a request to reconsider, vacate, or modify the disposition; a motion
requesting that relief must be filed.'" That provision is contrary to current ninth
circuit practice and requires the preparation of unnecessary and often redundant L
filings. The commentator notes that the court is not required to state whether it
acted before it received and reviewed any response and that will cause confusion
and the filing of unnecessary reconsideration motions.

With regard to (d)(2) the commentator agrees that a moving party should have [
an opportunity to reply to unexpected arguments made in the opposing party's
response, but questions whether the 10 pages is unnecessarily generous.

FJ
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8. Robin E. Jacobsohn, Esquire
Co-Chair, Section on Courts, Lawyers and the Administration of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor

L Washington, D.C. 20005-5937

E The section generally agrees with the proposed amendments to the rule but
strongly urges on additional change. The section proposes that the time to
respond to dispositive motions be twenty-one days (rather than ten), but that the
time to respond to other motions would continue to be ten days.

Gap Report

K 1. Rule 27(a)(3)(A) is amended to clarify that if a court intends to grant a motion
authorized by Rules 8, 9, 18, or 41, but the court does not want to await a
response to such a motion, the court must give reasonable notice to the parties
before the court grants the motion.

Lo 2. Rule 27(a)(4) is amended by expanding the time for a reply from 5 to 7 days.
The language is also amended to remove the implication that there is an absolute
right to file a reply before the court acts. The introductory phrase, " [t]he
moving party may reply to a response within 5 days" is changed to " [a]ny reply
to a response must be filed within 7 days." Conforming amendments are made
to the Committee Note.

3. In (d)(1)(A), the third sentence is changed from "[tihe paper must be opaque,
L unglazed paper" to " [t]he paper must be opaque and unglazed."

4. The Committee Note to subdivision (d) is amended to say that spiral binding
and stapling satisfy the binding requirement.

7

L

r-
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Comments on Proposed Amendment to Fed. R. App. P. 28

General Summary of Public Comments on Rule 28

Seven comments on Rule 28 were received.

Three commentator express general approval of the amendments; one of them
however, suggests clarification on one point. None of the commentators express '
general disapproval of the amendments.

One commentator suggests that the table of authorities should authorize the use L
of passim when an authority is cited throughout the brief.

K
One commentator says it is a mistake for (a) to require that the description of

the proceedings in the court or agency below precede the description of the facts of the
case. The commentator suggests that the rule leave the order of these two sections to
the judgment of counsel. E'

One commentator suggests that (a)(5) should not require a summary of
argument if the argument is relatively short.

One commentator suggests that (j) should be amended so that the letter L
referencing new authorities can include a brief explanation of the new authority and a
statement of its significance. Another commentator suggests requiring that a copy of
the case be attached to the letter. tF

One commentator suggests making it clear that in completing the certification,
counsel may rely on the counting provision of the particular software used to prepare E
the brief.

One commentator makes stylistic suggestions. L
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II. Summary of the Individual Comments on Rule 28

1. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman agrees with the proposed amendments.

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in 28(e). He notes that unlike
6(b)(2)(B)(iii), the use of bullets in 28(e) is not undertaken because the sub-sub-
part has already been extended too far. He further notes that because the bullets
introduce a list of examples, they seem appropriate.

Professor Rowe asks whether "reserved" new Rule 28(g) should include a
k cross-reference to Rule 32 so that it is not necessary to look to the Committee

Note to ascertain where the length restrictions are now located.

3. Jack N. Goodman, Esquire
National Association of Broadcasters

7 Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Rule 28(a)(3) continues the present requirement of a table of authorities with
C reference to the pages where the authorities are cited. Mr. Goodman suggests

authorizing the use of passim when an authority is cited throughout the brief.

Rule 28(j) maintains the rule that a letter citing supplemental authorities may not
include argument, and may only reference arguments in the brief or that were

ell, made orally to which the new authority is pertinent. Mr. Goodman states that
the relevance of the new authority is not always immediately obvious and,
therefore, it would be better to permit a brief explanation of the new authority
and a statement of its significance.
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4. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001 '

Regarding (a)(4), (6), and (7) Public Citizen says it is a mistake to require that
the description of the proceedings in the court or agency below must always
precede the description of the facts of the case. Public Citizen says that it is
usually better to discuss the facts first which allows the "proceedings below"
section to describe not only the procedural context of the rulings below but also
the reasoning of those decisions. The suggestion is that the rule leave the order
of these two sections to the judgment of counsel. g

Regarding (a)(5) Public Citizens suggests that a summary of argument is
unnecessary if the argument is relatively short. The D.C. Circuit requires a
summary only if the argument section exceeds 15 printed or 20 typed pages.
Public Citizen suggests amending the rule to include such an exception.

5. Andrew Chang, Esquire U
Chair, The Committee on Appellate Courts ,
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

L
The committee supports the changes necessary to make Rule 28 consistent with
Rule 32.

6. Cathy Catterson, Clerk of Court
United States Court of Appeals L
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory LI
Committee)

The commentator asks whether it would be helpful to the court to require a
party who submits a letter citing supplemental authorities to include a copy of
the cases.
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7. Robin E. Jacobsohn, Esquire
Co-Chair, Section on Courts, Lawyers and the Administration of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937

The section generally agrees with the proposed revisions of Rule 28 but says
that the requirement that a brief be accompanied by a certification of
compliance, unless it falls within one of the "safe harbors," needs clarification.
If the certification requirement is retained, it must be made clear that counsel
may rely on the counting provisions of the particular software used to prepare
the brief.

Gap Report

No post-publication changes are recommended.

r

r
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Comments on Proposed Amendments to Rule 29 bilk

I. General Summary of Public Comments on Rule 29 [
Three comments on Rule 29 were received. E

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator opposes limiting an amicus brief to one-half the length of a
party's principal brief. X

One commentator suggests amending the rule to permit a state agency or state
officer to file an amicus brief without consent of the parties or leave of court. Because
this change would be a new substantive amendment, it is inappropriate to make at this
stage and the Advisory Committee should consider whether the suggestion should be
placed on the agenda for future consideration.

One commentator suggests stylistic revisions. X

II. Summary of Individual Comments on Rule 29

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law V
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that a comma be placed after "Commonwealth" in the
third line to maintain parallelism with the comma after "agency" in the second ,,
line.

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee opposes limiting an amicus brief to one-half the length of a
party's principal brief. An amicus brief is needed when a party inadequately
addresses an issue or fails to analyze the broader impact of a position. Limiting
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amicus input thwarts the ultimate goal of assisting the court by presentation of
alternative viewpoints.

3. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator suggests that the Advisory Committee consider amending the
rule to provide that a state agency or state officer has a right to file an amicus
brief without first obtaining consent of the parties or leave of court.

Gap Report

1. There is only one post-publication substantive change. In (c)(3), language is
added that requires an amicus to state the source of its authority to file. There
are two other minor post-publication changes. In the second sentence of (e), the
phrase "[a]n amicus curiae who does not support either party" is changed to
"[a]n amicus curiae that does not support either party". In subdivision (f) the
phrase "an amicus curiae may not file" is changed to "an amicus curiae is not
entitled to file".

All other changes noted throughout the rule are the result of comments
submitted following the September 1995 publication of this rule. The
amendments suggested in the September 1995 publication, and the Advisory
Committee's post-publication recommendations, have been not been formally
approved by the Standing Committee (although a straw vote taken in June 1996
disclosed no opposition to them) and the changes were not forwarded to the
Judicial Conference. The Advisory Committee chose to delay forwarding the
changes until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

3. The Committee Note developed in connection with the September 1995
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publication of this rule is substituted for the Committee Note used in the style 7
packet. The 1995 Committee Note is inserted into the "marked" and "clean"
rules portions of this report. There are minor changes in the Committee Note
that make it consistent with the rest of the notes in the style packet.

LI

f:
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Rule 29. Brief of an Amicus Curiae

1 A brief of an an!icm F curiac may be fioed only ft

2 accompaeiid by written consent of all partic, or by

3 leave of eeurt granted on motion or at the requcst of thc

4 court, oxoopt that conoent or lcavc shall net be required

5 when the brief is presented by the United States or an

6 offl-or or agene thercof, er by a State, Teftefy or

7 CoGefronwcalth. The brief may be conditionally fid

8 vith the motion for leave. A motion for lr-c l hall

9 identifv the ifatreost of the applienet and shall state the Li

10 reesons why a brief ofea a smiczs ceriac is desirable.

11 ga-v as all pa^^i-^ oeirhisc consent, any nmcu euri

12 shaHl its briof zithin the time alow.d the pasirt

13 W.shoc position as to affifranic oro;ersoal the aaieus

14 brief wR1 s ouppot. ur1e " th e t gar- e~.au she'wz-e

15 gra-t l-a^ fc+r later f'ing, in ;hich -vent it sha s-pcci

16 w4ithin vwhat period an opposing part may aniwe-o. A

17 . .motion of an anieus oefiac to participatc in the oral

18 argumnet will be gra=nted only ifor oextrrdinarE roazone .

19 Lal When Pennitted. The United States or its officer

20 or agencv, or a State. Territorv Commonwealth.

21 or the District of Columbia mav file an amicus-
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22 cuiae brief without the consent of the parties or

23 leave of court. Any other arnicus curiae may file

24 a brief only bv leave of court or if the brief states

25 that all parties have consented to its filing.

26 (bY Motion for Leave to File. The motion must be

27 accompanied by the proposed brief and state:

28 (1) the movant's interest:

29 (2) the reason why an amicus brief is

30 desirable and whv the matters asserted are

31 relevant to the disposition of the case.

32 (Ic) Contents and Form. An amicus brief must

33 complv with Rule 32. In addition to the

34 requirements of Rule 32. the cover must identifv

464 35 the Dartv or parties supported and indicate

36 whether the brief supports affirmance or reversal.

37 If an amicus curiae is a corporation, the brief

38 must include a disclosure statement like that

77F 39 required of oarties bv Rule 26.1. An amicus brief

\SI.-' 40 need not comply with Rule 28. but must include

L 41 the following:

42 (1) a table of contents, with page references:

43 L2 a table of authorities - cases
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44 (alphabetically arranged). statutes and

45 other authorities - with references to the L'
46 t pages of the brief where they are cited:

47 43) a concise statement of the identity of the

48 amicus curiae and its interest in the case:

49 and

50 (4 an argument which may be preceded by a

51 sumarv and which need not include a

52 statement of the applicable standard of

53 review.

54 (d) Length. Except by the court's permission, an

55 amicus brief mav be no more than one-half the

56 mawdmum length authorized by these rules for a

57 party's principal brief. If the court grants a party

58 permission to file a longer brief that extension

59 does not affect the length of an amicus brief.

60 (e Time for Filing. An amicus curiae must file its

61 brief, accompanied by a motion for filing when

62 necessary, no later than 7 days after the principal

63 brief of the party being -supported is filed. An

64 amicus curiae who does not support either party

65 must file its brief no later than 7 davs after the
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the motion. Sup. Ct. R. 37.4, requires that the proposed brief
be presented with the motion.,

The former rule only required the motion to identify the
applicant's interest and to generally state the reasons why an
amicus brief is desirable. The amended rule additionally
requires that the motion state the relevance of the matters
asserted to the disposition of the case. As Sup. Ct. R. 37.1
states:

i"An amicus curiae brief which brings relevant
matter to the attention of the Court that has not
already been brought to its attention by the
parties is of considerable help to the Court. An
amicus brief which does not serve this purpose
simply burdens the staff and facilities of the
Court and its filing is not, favored."I

Because the relevance of the matters asserted by an amicus is
L ordinarily the most compelling reason for granting leave to file,

the Committee believes that it is helpful to explicitly require
such a showing.

Subdivision (c). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether an
amicus brief must include all of the items listed in Rule 28.
Out of caution practitioners in some circuits included all those

L, items. Ordinarily that is unnecessary.

The requirement that the cover identify the party
supported and indicate whether the amicus supports affirmance
or reversal is an administrative aid.

Subdivision (d). This new provision imposes a shorter
page limit for an amicus brief than for a party's brief. This is
appropriate for two reasons. First, an amicus may omit certain
items that must be included in a party's brief. Second, an
amicus brief is supplemental. It need not address all issues or
all facets of. a case. It should treat only matter not adequately
addressed by a party.

Subdivision (e). The time limit for filing is changed. An
amicus brief must be filed no later than 7 days after the

, principal brief of the party being supported is filed.
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Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must
be filed no later than 7 days after the appellant's or petitioner's
principal brief is filed. Note that in both instances the 7-day
period runs from when a brief is filed. The passive voice-
,"is filed" - is used deliberately. A party or amicus can send its
brief-to a court for filing and, under Rule 25, the brief is timely
if mailed within the filing pod. Although the, brief is tyimely
if mailed within the filing period, it is not "filed" until the court
receives it and file, stamps it "Filing' is done by the court, not
by the party. It maBy be necessary fori"an amicius to'contact the
court to ascertain the lig date.Yk , 1

The 7-day stagger was adopted becase it is long enough
to permrit an amicus to,,,review Pth'e 'co"pleted 'brief of the party
being supported' ad 'avoid petius ment. 'A 7-day
period also is short enough "th4hVnbadustment need be made
in the opposing parts briefing schedule. The opposing party
will 'have sufficient time to tr virgunts made by the
amicus and address them lin~ll , ptys responsie pleading.
The timetable for filing he palies' briefs s unaected by this
change.

A court may grant permission to file an amicus brief in
a context in which the party does' not file a "principal brief;" for
example, an amicus may be permitted to file in support of a
party's petition for rehearing. In such instances the court will
establish the filing time for the amicus.

The former rule's statement that a court may for cause
shown, grant leave for later filing is unnecessary. Rule 26(b)
grants general authority to enlarge the time prescribed in these
rules for good cause shown. This new rule, however, states that
when a court grants permission for later filing, the court must
specify the period within which an opposing party may answer
the arguments of the amicus.

Subdivision (fI). This subdivision generally prohibits the
filing of a reply brief by an amicus curiae. Sup. Ct. R. 37 and
local rules of the D.C., Ninth, and Federal Circuits state that an
amicus may not file a reply brief. 'The role of an amicus should
not require the use of a reply brief.

Repot to Stmding Committe
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Subdivision (g).' The language of this subdivision stating
that an amicus will be granted permission to participate in oral
argument "only for extraordinary reasons" has been deleted.
The change is made to reflect more accurately the current

_ practice in which it is not unusual for a court to permit an
amicus to argue when a party is willing to share its argument
time with the amicus. The Committee does not intend,

L however, to suggest that in other instances an amicus will be
permitted to argue absent extraordinary circumstances.

L
Public Comments on Rule 29

k". Fifteen letters commenting on proposed Rule 29 were submitted. Two of the
letters contained separate suggestions from two persons or committees so there was
a total of 17 commentators. Of the 17 commentators, none generally opposed the
amendments; 3 supported the amendments without reservation; 13 suggested
revisions; and 1 made no substantive comment.

The comments were as follows:

1. Chicago Council of Lawyers
One Quincy Court Building
Suite 800
220 S. State Street
Chicago, Illinois 60604

The Council generally agrees with the proposed amendment but suggests
amending subpart (d) so that the court has discretion to permit a longer brief
The Council suggests that (d) should read as follows:

An anmicus brief may be no longer than one-half the maximum length
of a party's principal brief unless the Court grants the amicus leave to
file a longer brief for good cause.

2. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

Mr. Dunner submits comments from two of the section's committees:

One committee makes no substantive comment.

Report to Standing Committee
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Another committee offers several suggestions:
a. that the District of Columbia should be added to the list of entities

allowed to file an amicus brief without consent;
b. insert the word "or" at the end of subparagraph, (a)(1), for clarity-
c. the rule should not require submission of the brief along with a motion

,,for leave to file, instead the ,rule should require that the motion
;col;ncisely state the arguments that Will be made in the brief;

d. eili late filing of an amicus brief should be permitted by stipulation of
all partiesi

e. subparagraph (f) is unclear; it may leave ambiguity as to whether an
amicus may request leave to file a reply;

f. an amnicus should be allowed to participate in oral argument if the
party supported grants a portion of that party's allotted time to the
amicus and, tle L'court'is- so informed. K

3. Kent S. Hofmeister, >Esquire
Section Coordinator,
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofneister forwarded the comments to two different persons.

a. Sydney Powell, Esquire, the Chair of Appellate Law and Trial Practice
Committee of the Federal Litigation Section. Attorney Powell
suggests:

It would be simpler to limit an amicus brief to 25 pages rather
than "no more than one-half the maximum length of a party's principal
brief." Currently it is not clear if "maximum" means maximum length
"allowed" for a party's principal brief. She further notes that if a party
is granted permission to file a longer brief, the rule appears to give the
amicus one-half the expanded length. In which case, what happens if
there are two appellants and one is allowed additional pages and the
other is not? What happens when permission to file a longer brief is
granted to the party very close to or contemporaneous with the
deadline for filing the party's brief? c

It would be better to allow the filing of the motion and the brief
within 15 days after the filing of the principal brief of the party whose
position as to affirmance or reversal the amicus brief will support. The
amnicus can make an informed decision regarding whether it supports
either party and can avoid repetition of the party's arguments. Ms.
Powell concedes that special provision would need to be made to allow
an appellant to respond to a brief in support of an appellee.
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b. Mark Laponsky, Esquire, the Chair of the Labor Law and Labor
Relations Section of the Federal Bar Association. Mr. Laponsky
supports the amendments including specifically the requirement that
the brief be submitted with the motion and the limit on the length of
the brief.

4. Jack E. Horsley, Esquire
Craig & Craig
1807 Broadway Avenue
Post Office Box 689
Mattoon, Illinois 61938-0689

Attorney Horsley suggests that the language at lines 53-55 be made mandatory
so that a summary of argument is required, not optional.

5. Heather Houston, Esquire
Gibbs Houston Pauw
1111 Third Avenue, Suite 1210C Seattle, Washington 98101
on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

The committee agrees that an amicus brief is most helpful when it does not
unnecessarily repeat the arguments and authorities relied upon by the parties.

TLw But in order to avoid such repetition, an amicus must be familiar with the
party's arguments and authorities well before the time the amricus must file its
brief.

L. Because the proposed rule requires an amicus to file its brief at the
same time as the party being supported, an amicus will rarely have an
adequate opportunity to review the party's brief before filing its own.

T * In addition to the fact that a draft of the party's brief may not be
available until a few days before the filing deadline, the party being
supported is not always willing to cooperate with the amicus. If the
aamicus does not support the position of either party the amicus brief
is due within the time allowed the appellant. An amicus who does not
support either party is especially unlikely to receive the cooperation of
the parties' counsel and the amicus cannot possibly be confident that
it is not repeating the respondent's arguments.

The committee recommends that the brief of an amicus curiae be due within
the time that a reply brief may be filed. The amicus would have an
opportunity to review the parties' principal briefs. If a party believesC additional briefing is necessary to respond to an amicus, a motion for leave
to file such a brief should be permitted.

MIN
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Alternatively the committee suggests:
a. Before the appellant's brief is due, an amicus should be permitted to

file a motion for leave to file a brief and the motion need not be
accompanied by the brief If the brief does not accompany the motion,
the amicus must indicate whether any of the parties have consented to
the participation of the amicus and, if any have consented, the amicus
must describe the information it has, received from the parties
regarding their arguments, The amicus also must state whether it has EJSO
had an adequate opportunity to review the parties',,arguments in the
trial court and how much time it needs to prepare, its brief. Based on
that information, the' cor wl set a deadline for 'the lamicus to file its
brief.

b. If an amicus supports neither party, it may file its brief within the time 1
allowed the respondent If an amicus needs more time to prepare an
adequate brief, it may file a motion without the brief and explain why
it requires more time. If the parties have consented, the court will
determine only whether the extra time will be allowed, if they have
not, the court will rule on the motion for leave to ifie as well as on the
request for extra time.

6. Miriam A. Krinsky, Esquire
Assistant United States Attorney
United States Courthouse
312 North Spring Street
Los Angeles, California 90012 L

Opposes the requirement that a motion for leave to file an amicus brief be
accompanied by the brief; the requirement puts the parties and the court in E-1
the uncomfortable position of having to disregard the substance of the brief
if the request is denied.

If that provision is not changed, she suggests that (e) be amended to require
the court to promptly decide the request so that the opposing party is able to
respond in its late. brief to the arguments made in the amicus brief.

She also suggests that the rule provide for the fling of a short responsive brief
if an amicus brief is filed in opposition to a request for rehearing en banc.

i
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7. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal
Defense Lawyers, Committee On Rules of Procedure

1627 K Street, N.W.
Washington, D.C. 20006

The Association makes three suggestions:
a. It opposes limiting an amicus brief to 25 pages under present rules, or

20-22 pages under pending proposals. The Association files amicus
C briefs for three reasons:
L i) to show the flag, such briefs are rare and may be quite short;

ii) when an issue in the case has important ramifications beyond
F- Jthe facts of the particular party's situation; and

iii) when the issue is a good one but the association knows, or
asuspects, that the skills of the lawyer on the case are not really up to
the task, in such cases the Association files an entire "shadow" brief
with a full statement of the case and parallel argument.
The Association believes that an amicus brief of the third variety can

L be very helpful to the court and can "correct the defects in our
adversary process that occasionally result from a mismatch of ability
between counsel, where important rights hinging on the resolution of
difficult issues are at stake." (But in such cases the Association would
not be inclined to state for the record the real reason it feels the need
to file.) Briefs in the latter two categories often demand more than 25

i_ pages to fulfill, their mission.
The Association prefers that an amicus have the same limitations as
a party but if something shorter is thought to be necessary, it urges a
rule in the 70-80% range so that an amicus has about 35 pages when
the party's limit is 50.

b. Consent of parties. NACDL suggests that a representation by amicus
counsel located and clearly labeled within the brief itself, that the
parties have authorized counsel to state that they consent to the filing

L should be sufficient.
c. Time for filing. NACDL suggests that the presumptive time for filing

an amicus brief should be within 10 days after the fiing of the
principal brief of the party supported and that the opposing party
should have the normal period of time to respond, measured from the
filing of the amicus brief.

L
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8. Bert W. Rein, Esquire
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
January 18, 1996
on behalf of 6 attorneys in the firm

They do not oppose the shorter page limits for an amicus brief but note that V
there is "considerable tensioni between the "emphasis on brevity and non-
repetition, on the one hand, and the requirement that an, amicus brief be
submitted within the time allowed for the party being supported, on the
other." They assert that it is not justified to assume that an amicus is in a
position to coordinate its efforts with the party it is supporting or that the V
amicus will receive an advance copy of the party's brief well before the filing
date. As to the latter, they point,.. out that because appeals often address
unpublished district court opinions, even a diligent amicus may not learn of
the case mntil the briefing schedule is'underway, makig it que difficult to
comply with a contemporaneous filing requirement. , 

Tney recommend adopting the Fifth Circuit's local rule 29.1 under which an
amicus submits its brief .

"within 15 days after the fling of the pincipal brief of L
the party whose position... the amcus will support."

Becausey FRAP 31(a) provides only 14 days for an appellant to file a reply
brief, they further suggest amending rule 29(e) tohread:

Al amicus curiae shall file its brief accompanied by a motion
for filing when necessary, within 15 days after-the fling of the
principal brief of the party being supported when that party is
the appellant, or within 7 days after the fili of the principal
brief of the party being supported when that party is the
appellee.

9. Kent S. Scheidegger, Esquire l
Criminal Justice Legal Foundation
2131 L Street
Sacramento, California 95816
on behalf of the Criminal Justice Legal Foundation, the American Alliance
for Rights and Responsibilities, and the Institute for Justice

The organizations make several suggestions:
a. They object to limiting the length of an amicus brief to one-half the

length of a party's principal brief. They argue that in the courts of
appeals arnicus briefing is the exception rather than the rule and is
likely to be in cases of greater complexity than average and a 25 page
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limit will result in routine motions to exceed the limits or in briefs of
l reduced usefulness to the court In circuits such as the Ninth, which

limits a principal brief to 35 pages, an amicus brief will be limited to
even less than 25 pages. They suggest the following:

(d) Length. An amicus brief may be no more
than 35 pages, except by permission of the court
or as specified by local rule.

b. The rule requires written consent of the parties or a motion. With the
decline in professional courtesy, counsel for a party increasingly fail to
return written consent even though they have no particular objection.

L The organizations suggest a new subpart (b) with the present subparts
(b)-(g) redesignated:

f (b) Consent by Default. When a party fails to respond
in writing to a written request for consent to file an
amicus brief within two weeks of the request, that party
shall be deemed to have consented. A declaration of
counsel for amicus setting forth the requisite facts may
accompany the brief in lieu of the written consent.

c. The comment to subdivision (e) implies that an amicus brief may be
permitted in support of a petition for rehearing; that should be
reflected in the body of the rule.

d. The requirement for a formal corporate disclosure statement will very
often be unnecessary. They suggest adding a sentence to Rule 26.1
stating: "If the amicus is a nonprofit corporation with no stockholders,L_ a statement to that effect is sufficient.

10. Benjamin G. Shatz, Esquire
Crosby, Heafey, Roach & May
700 South Flower Street, Suite 2200
Los Angeles, California 90017
on behalf of the Appellate Courts Comnmittee of the Los Angeles County Bar
Association

The comm-lttee opposes limiting the length of an amicus brief to one-half the
length of a party's principal brief. An amicus brief can assist the court byV compensating for a party's inadequate presentation of an issue, by analyzina
the broader impact of a position, and by presenting alternative viewpoints.
That may require more than one-half the length allowed the party.
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11. Reagan Wm. Simpson, Esquire
Fulbright & Jaworski -,4
1301 McKinney, Suite 5100
Houston, Texas 77010-3095
on behalf of the Tort & Insurance Practice Section (TIPS) of the V
American Bar Association

TIPS opposes three aspects of the amendments:
a. An amicus brief should not be required to accompany the motion for

(leave to file. Such fa requirement causes a potential amicus to incur
the cost of preparing a- brief before it knows whether it can be filed.

b. The page limit is too restrictive. l
c. The rule should not ban a 1y reply brief by an amnicus L.

12. Arthur B. Spitzer, Esquire . E I
Legal Director ,
American Civil Liberties Union of the National Capital Area
1400 20th Street, N.W.
Washington, D.C. 20036

The ACLU of the National Capital Area makes two suggestions:
a. Consent of parties. The ACLU suggests that the rule be modified to

provide that an amicus brief may be filed if "it is accompanied by a
written representation that all parties consent." The D.C. Cir. Rule 29
so provides. The ACL U points out that it is not unusual for an amicus I
to become aware of a pending appeal in a court of appeal just before
briefs are due. It may be difficult to obtain written consents in a very
short time. It is common practice for counsel to represent, in a motion &
or notice, that counsel for other parties have consented- to a given
matter - for example, an extension of time or'a brief exceeding page
limits. If a partVs consent to ifie is misrepresented, the party will have
time to correct the error before the amicus brief is considered by the
court. U

b. Filing brief with motion. The ACLU opposes the requirement that the
proposed amicus brief be presented with the motion for leave to file.
There are two reasons why it is desirable to file the motion for leave V
to file in advance of the brief. First, filing a notice (when all parties
consent) or a motion (when all parties do not consent) in advance
allows all potential amici to become known to each other and allows
the preparation of a joint amicus brief by those on the same side.
That would not be possible if the brief must be filed with the motion.
Second, a potential amicus may know that there will be opposition to
its motion. It is less wasteful to file the motion and obtain the ruling
before writing the brief.

Report to Standing Committee
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13. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

The proposed amendments reflect a welcome simplification and unification
of appellate practice. In particular, the statement as to why an amicus brief
is desirable and that the matters asserted are relevant to the case should be
helpful.

14. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178
Little Rock Arkansas 722037, (on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

C Approves the proposed changes.
p 9

15. Hugh F. Young, Jr.
L Executive Director

Product Liability Advisory Council
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC supports the effort to establish uniformity in determining the
length of briefs and believes that 25 pages should be sufficient in virtually
every instance. But PLAC points out that the Ninth Circuit limits a party's

L principal brief to 35 pages, and the D.C. Circuit limits a principal brief to
12,500 words. PLAC suggests that the rule should make it clear that an
amicus brief may be no more than one-half the maximum length of a principalK brief or 25 pages whichever is longer. Also, if a party is granted permission
to file a longer principal brief, the amicus should automatically be entitled to

r-, one-half of the enlarged length.

PLAC also urges that the rule or Committee Note make it clear that an
amicus may seek leave to file a longer brief.

XI Gap Report on Rule 29

In subdivision (a) the District of Columbia was added to the list of entities
allowed to file an amicus brief without consent. The suggestion was adopted that a
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statement that all parties have consented to the filing of the brief should be sufficient
and it is not necessary to file the written consent of all the parties.

Subdivision (c) was amended so that the cover must'identify the party '
supported and indicate whether the brief supports affirmance or reversal. In the rare
instance in which theamicus does not support any party, the amicus can simply so
indicate.

In subdivision (d) the limit on the length of an amicus brief is unehanged
except to provide 1) that permission granted to a party to file a longer brief has no r
effect upon the length of an amicus brief, and 2) that a Icourt may grantan amicus
permission to file a longer brief.

Subdivision (e) was changed permit an amicus to file its brief up'to 7 days
after the principal brief of the party being supported is filed.

Subdivision (f) makes it clear that an amicus may request leave to file a reply.

In subdivision (g) the language stating that an amicus will be granted
permission to participate in oral argument "only for extraordinary reasons" has been
deleted. The change reflects more accurately current practice in which'it is not
unusual for a court to permit an amicus to argue when a party is willing to share its tj
argument time with the amicus.

Stylistic changes also were made.

L

r
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Rule 30

Comments on Proposed Amendments to Rule 30.

I. General Summary of Public Comments on Rule 30

There was only one comment on Rule 30. Rule 31 permits an unrepresented
party who is proceeding in forma pauperis to file only four copies of the party's brief.
Rule 30, however, has no such special provision and requires all parties to file ten
copies of the appendix. The commentator suggests amending Rule 30 so that a party
proceeding in forma pauperis need only file four copies of the appendix.

II. Summary of Individual Comments on Rule 30

1. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Public Citizen notes that Rule 30 does not limit the number of copies of the
L appendix that must be filed by a party proceeding in forma pauperis. In

contrast, only an original and three copies of the brief are required from an
unrepresented party proceeding in forma pauperis. Public Citizen suggests that
Rules 30 and 31(b) should be consistent.

Gap Report

There is one substantive change. Rule 30(a)(3) is amended to make it consistent with
L Rule 31(b) so that an unrepresented party proceeding in forma pauperis need only file

four copies of the appendix. There is one style change. In (a)(3), the arabic numeral is
substituted for the word "ten". The Committee Note is amended to reflect the
substantive change.
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Comments on the Proposed Amendments to Rule 31

I. General Summary of Public Comments on Rule 31

Three comments on Rule 31 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator suggests that all parties proceeding in forma pauperis,
whether represented by counsel or not, should be required to file only four copies of
the brief and appendix.i

Both of the other commentators suggest substantive amendments. One suggests r
that a court of appeals should be permitted to "modify" rather than simply "shorten"
the time for briefs to be filed. The change would permit a court to shift the briefingi
schedule. The other commentator suggests that it is no longer necessary to require
service of two copies of a brief on counsel for each party to an appeal. Because both
of these changes would be new substantive amendments, it is inappropriate to make
them at this stage and the Advisory Committee should consider whether the suggestions
should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 31

1. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman suggests that 31(a) be amended to permit a court of appeals to
"modify" rather than simply "shorten" the time for briefs to be filed. The L
change would permit a court to shift the briefing schedule, as the D.C. Circuit
does (the briefing schedule is determined by the date set for oral argument).

L
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2. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

Rule 31(b) allows a party proceeding in forma pauperis to file limited copies of
the party's brief only when the party is unrepresented. Public Citizen believes
that the exception should apply to all parties proceeding in forma pauperis.

-r Lawyers should not be discouraged from representing IFP clients on appeal by
the requirement that the lawyers bear extra out-of-pocket expenses. Public
Citizen notes that this suggestion has particular significance for the appendix
which may be much longer than the brief.

3. Laurence S. Zakson, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

Since there is no reason to assume that a party filing a typewritten brief is
necessarily proceeding in forma pauperis, the rule is amended to state what it
means -- an unrepresented party proceeding in forma pauperis may file only
four copies of its brief and serve a single copy on each of the parties. The
committee supports the proposed amendment. In addition, it asks whether it
continues to be necessary or appropriate in other instances to require service of
two copies of a brief on counsel for each party to the appeal. The committee
suggests that like the exception for "typewritten" briefs, this requirement may
be anachronistic. They urge its amendment.

L Gap Report

There are two post-publication changes. First, in subdivision (b), the phrase "unless
the court requires a different number by local rule or by order in a particular case" is
moved to the end of the subdivision and is altered to become a separate, complete
sentence. This change makes it clear that the court's authority to alter the number
applies to unrepresented parties proceeding in forma pauperis. Second, the second
sentence is amended to require an unrepresented party proceeding in forma pauperis to
file 4 legible copies of the brief. The published version said "an original and 3 legible
copies" but that is inconsistent with the first sentence, of the rule in which the general
rule requires only the filing of 25 copies and makes no mention of "an original".
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Comments on Proposed Amendment to Fed. R. App. P. 32

I. General Summary of Public Comments on Rule 32

Thirteen comments on Rule 32 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator suggests that (a)(2) should establish the color for a petition
for rehearing, or rehearing en banc, for a response to either, and for a supplemental
brief.

One commentator suggests that the provision in: (a)(3) requiring a brief to be
bound in a manner that permits it to "lie reasonably flat when open" is unclear about
whether Velo-binding is acceptable and says that either the rule or Committee Note
should list the acceptable and unacceptable methods of binding.

Two commentators say that the typeface requirements in (a)(5) are unduly
detailed and technical. Another specifically objects to the provision in (a)(6) that
forbids the use of bold type for emphasis.

Six commentators object to the complexity of the length limitations in
32(a)(7)(B) and (C).
1. One would retain the current page limits.
2. One would retain the current page limits but would add the proposed limitations

on paper size, line spacing, and type style and size.
3. One would limit principal briefs to 30 pages and reply briefs to 15 pages. He

would, however, retain the limitation on the number of words, characters, and
lines per page and would retain the certificate of compliance required in 7(C).

4. Another objects to counting lines, words, or characters, but admits that some of
his colleagues would prefer a word limit to the current page limit.

5. One commentator focuses upon the variation in word and character counts that
can result from using different word processing software. The commentator also
says that the line limitations for monospaced briefs would result in a shorter
brief than the current rule. The commentator (similarly to 1 and 3 above)
would use a page limitation with margin restrictions, a minimum point size, and
specific acceptable typefaces.

6. One says only tat tit should be rewritten to be "simpler" and "more
understandable to the practitioner" and so that it will "facilitate compliance."

One commentator, however, specifically "does not oppose" the length limitations
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because one would have the option of using either the page limits in (a)(7)(A) or the
type-volume limitations in (a)(7)(B), and because the certificate of compliance is
required only if (a)(7)(B) is used. One commentator is concerned that the proposed
rule does not state that a party may file a motion to exceed the length limits.

One commentator notes that (a)(7)(B)(i) is not clear about how the word and
character counts interact. The commentator suggests amending the rule to give counsel
the option of complying with either the word or the character limitation.

One commentator asks whether it is necessary for (a)(7)(B)(ii) to exclude
statements concerning oral argument since no such statements are required.

One commentator says that the certificate of compliance is a "demeaning
obligation." Another says that the rule should make it clear that counsel may rely on
the count provided by the word processing software used to prepare the brief.

Three commentators applaud the provision in 32(d) that requires a court to
accept a brief that conforms to Rule 32. Two of them would urge extension of the
same principle to Rules 28 through 31. Another commentator would amend the
language of 32(d) to make it clear in the text of Rule 32 that a local rule or order in a
particular case may waive but not add to the requirements concerning the form of
documents.

One commentator suggests style revisions.

II. Summary of Individual Comments on Rule 32

1. Ronald F. Waterman, Esquire
L Gough, Shanahan, Johnson & Waterman

P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman would strike 32(a)(7)(B) and (C) because they are too complex
L and impose too great a burden upon court personnel. He would simply limit

principal briefs to not more than 30 pages and reply briefs to not more than 15
K pages. He would retain, however, even for 30-page briefs a limitation on the
L number of words, characters, and lines per page and would retain the certificate

required in 7(C).
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2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726

Rule 32(a)(2) apparently deals only with covers for briefs. Yet (2)(E) refers
twice to "document" and the Committee Note uses the word "document" K
several times. Rule 32(a)(3) and (a)(4) also use the word "document." Mr.
Fox suggests that it would be better to avoid using the word document. He
notes that 32(b) covers appendices and 32(c) deals with "other papers."

3. Walter H. Fleischer, Esquire T7
1850 M Street, N.W.,lSuite 800 Li
Washington, D.C. 20036

Mr. Fleischer suggests changing to the second sentence of 32(d) to:
By local rule or order in a particular case a court of appeals may waive .

i but, not add to the requirements of this rule as to the form of documents.
He believes that this would add clarity so that the "one direction only" is in the J
rule itself rather than only in the Committee Note.

4. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway LI
New York, New York 10019-5820

Mr. Lacovara objects to both the tone and content of Rule 32(a)(7)(B). He
objects to the counting of lines, words, or characters on a page. He believes
that to the extent that lawyers lack the discipline or skill to prepare a concise -

brief, the existing page limits - coupled with uniform specification of minimum
type size and margins - are sufficient constraints. He notes, however, that
several of his colleagues would find the word limit preferable to the current J l

page limit, but none supports the character counting. He also states that the
certificate of compliance is a "demeaning obligation." He states that the
certification requirement elevates the limitations to a status of unique dignity
and significance that they do not deserve. He suggests contrasting the
certification requirement with Civil Rule 11(b) which declares that the act of
presenting a paper to the court constitutes the lawyer's certification that it is a
professionally responsible submission.
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1 5. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The committee welcomes the provision in 32(d) that requires a court to accept,
without regard to local requirements, a brief that conforms to Rule 32. The

L committee applauds the move toward uniformity and urges at a minimum that it
also apply to Rules 28 through 31 which also deal with the form and content of

briefs.

6. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

L Regarding 32(a)(2) Public Citizen suggests that there be a national rule
establishing the color of a petition for rehearing (or rehearing en banc) and of
the response if one is ordered. It also suggests specifying a color for
supplemental briefs.

Public Citizen objects to the provision in (a)(6) that forbids the use of bold type
for emphasis.

Regarding (a)(7)(B)(i) Public Citizen notes that the rule does not make clear
how the word and character counts interact. Public Citizen suggests amending
the rule to give counsel the option of complying with either the word or the
character limitation.

The currently proposed rules do not require a statement concerning oral
argument and such statements may-even be preempted by 32(d). Public Citizen,
therefore, asks why (a)(7)(B)(iii) excludes such a statement from the word
count.

Public Citizen specifically applauds the 32(d) preemption of local rules that
L establish format requirements that are more stringent than the national rule.

F
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7. Francis T. Carr, Esquire 7

Kenyon & Kenyon '
One Broadway
New York, New York 10004

Mr. Carr objects to the "reduction in page length," the "type-volume
limitation," and the certificate of compliance; he prefers page limitations. The G
other limitations are too rigid and "require the attention of a mathematician."

8. John Mollenkamp, Esquire,
Blanchard, Robertson, Mitchell & Carter P.C.,
P.O. Box 1626
Joplin, Missouri 64802

Mr. Mollenkamp notes that (a)(1)(B) requires text to be reproduced "with a
clarity that equals or exceeds the output of a laser printer." ' The rule may soon
be based upon obsolete technology or it may require an unnecessarily high
quality output a laser printer technology improves. He suggests removing any
reference to specific technology, leaving the circuits to designate minimum print
quality by reference to a list of acceptable brands of computer printer or by
designation of a minimum resolution (either of which could be changed more
easily than the federal rules).

9. Richard A. Rossman, Esquire
Pepper, Hamilton & Scheetz
36th Floor, 100 Renaissance Center fl
Detroit, Michigan 48243-1157 L
on behalf of State Bar of Michigan, United States Courts Committee

The committee opposes the 32(a)(7) change in length limitations of briefs and
proposes retaining the current 50 and 25-page limits along with the new
proposed limitations on paper size, line spacing, and type style and size. The
committee opposes the word or character limitations because compliance with
them would increase the time and expense of practitioners and of court r
enforcement. The rule may stimulate motions to strike by counsel who believe
that their opponents' briefs do not comply; there may be disputes regarding
word counting. Compliance problems may be raised when the deferred
appendix procedure is used or required (as it is in the sixth circuit). When the
final brief with appendix references is completed, changes in word or character
counts may be caused by changes in record references and may cause a final
brief to be out of compliance. The committee believes that the burden will
outweigh the marginal increase in readability that the rule changes may
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promote.

10. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee does not object to the proposed changes regarding reproduction,
covers, binding, paper size, line spacing, and margins. But the committee says
that some of the typeface requirements in 32(a)(6) are unduly detailed. The
committee points specifically to the requirement that a font include serifs, and to
the provision to that permits italics but not underscoring for emphasis.

The committee does not oppose the provisions concerning the length of briefs
because the rule provides the option of using either the page limits in (a)(7)(A)
or the "type-volume limitations" in (a)(7)(B), and because a certificate of
compliance is required only if (a)(7)(B) is used.

The committee is concerned that the proposed rule does not state that a party
may file a motion to exceed the length limits. The committee notes that present
Rule 28(g) signals that such motions are permissible by introducing the current
limits with the caveat: " [e]xcept by permission of the court....

The committee supports the provision in 32(d) that ensures that a brief that
complies with the national rule can be filed in every circuit.

11. Elizabeth A. Phelan
Holland & Hart
Post Office Box 8749
Denver, Colorado 80201-8749
(on behalf of the firm's appellate practice group)

They are concerned that the word, character, and line limitations of proposed
Rule 32(a)(7)(B)(I) will be difficult for the courts to implement, will cause
confusion for counsel, and will permit the gamesmanship the Advisory
Committee is seeking to preclude. They believe that the problems created by
the limitations far outweigh the benefits.

They cite as an example the fact that a 50-page brief counted using WordPerfect
L. 5.1 showed 13,381 words, but the same brief counted using Word for Windows

7.0 had 14,068 words -- a 687-word difference. The difference arises from the
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way the two different software packages count punctuation and numbers. They
predict that practitioners may write briefs in a manner that produces the lowest
possible word count (e.g. using numerical symbols rather than words for
numbers) and use software that yields the lowest word count, and that software l

companies will design their word-counting functions accordingly. All of which
would, in their opinion, eventually render the certificate required by 32(a)(7)(C)
of dubious value. ,i

They have similar concerns about character counting. They found that the same FT
software package yielded different character counts depending on the typeface
used.

They find the line limitation for monospaced briefs, also troubling. They assert r
that 1,300 lines -- 26 per page in a 50-page brief -- is actually a shorter brief
than now permitted. A brief that complies with current Rule 32(a) may have
28 lines of double-spaced text.

They also oppose the safe-harbor provision because it limits briefs to 30 pages.
They believe that it will seldom, if ever, present a viable alternative.

They propose that Rule 32(a) be amended to limit the length of briefs by:
1. I using a page limitations and margin restrictions;
2. specifying a minimum point size; and
3. specifying acceptable typefaces for briefs.
If the point size remains at 14 point, they assert that the page limitation will
need to be greater than 50 to avoid reducing the overall length limitation. F

12. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020 V
With regard to the (a)(3) requirement that a brief be bound so that it "permits
the document to lie reasonably flat when open" the committee is concerned LA
about Velo-Binding and the fact that what is "reasonably flat" may be in the eye
of the beholder. The rule is not clear about whether Velo-Binding is
acceptable. The committee suggests that either the rule or the Committee Note l
should list the acceptable and unacceptable methods of binding.
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13. Robin E. Jacobsohn, Esquire
Co-Chair, Section on Courts, Lawyers and th'e Administration of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937

The section states that the proposed provisions concerning the length of briefs
are "overly detailed and confusing." The section points to use of terms such as
"serifs" and "sans-serif" type, "plain roman" type, and to the provision
requiring that text clarity must "equal or exceed the output of a laser printer."
The section suggests that the rule be rewritten "to be simpler, to address the
issues of legibility and brief length in a way that is more understandable to the
practitioner, and written in a way to facilitate compliance."

The section also states that the if certification of compliance is retained, the rule
should be clarified to ensure that counsel may rely on the count provided by the
software utilized to prepare the brief because the count mechanisms of various
programs are not uniform.

Gap Report

Several substantive amendments are recommended.
1. The typeface provision in (a)(5)(A) is simplified by deleting the provision

allowing footnotes to be in 12 point type.
2. The type style provision in (a)(6) is simplified by deleting the restrictions on the

use of boldface and all capitals. The first sentence of that paragraph is amended
to say that both italics and boldface may be used for emphasis.

3. The type-volume limitations in (a)(7)(B)(i) are simplified in two ways:
a. The character counting method is deleted because some word processing

programs treat spaces and punctuation as characters while other
programs do not.

b. The limitation on the average number of words (or characters) per page
is deleted. If the word counting method is used, the motivation to crowd
too much material onto a page is eliminated.

There are conforming amendments in (a)(7)(B)(iii) and (a)(7)(C).

Several style changes are recommended.
a. In the title of the rule, the words "Brief" and "Appendix" are made plural.
b. Throughout subdivision (a) the word "brief" is substituted for the word

"document".
c. In (a)(4), the arabic numeral is substituted for the word "two".
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Conforming amendments are made in the Committee Note. The Committee Note is
also expanded to provide more explanatory information and examples concerning
typefaces and type styles.

LI
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Rule 33

Comments on Proposed Amendments to Rule 33L

7
L None

U Gap Report

No post-publication changes recommended.

L

L

L
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Rule 34 L

Comments on Proposed Amendments to Rule 34 K
I. General Summary of Public Comments on, Rule 34

Five comments on Rule 34 were submitted. F
LJ

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Three commentators would omit the first sentence of (a). One commentator
does so because the sentence invites parties to volunteer statements concerning the need
for oral argument. The others do so because the new language may undercut the
presumption in favor of oral argument.

One commentator would omit the third exception because the first two provide
sufficient, but not excessive, flexibility to dispense with oral argument.

Two commentators object to deleting the word "recently" from (a)(2). The
commentators believe that the change may cause an undesirable substantive change
because it may permit courts of appeals to further restrict oral argument. A third L
commentator supports deleting the word "recently" but says that it may be a
substantive change and should be noted as such in the Committee Note.

One commentator says that the court should be required to inform the parties
when the court decides to submit a matter without oral argument and that the parties L
should, thereafter, be permitted to explain why oral argument should be permitted. L

7
II. Summary of Individual Comments on Rule 34

1. Walter H. Fleischer, Esquire V
1850 M Street, N.W., Suite 800
Washington, D.C. 20036 F
Mr. Fleischer suggests omitting the first sentence or placing it after (a)(3) and
revising it to state:

by local rule or order in a particular case a court of appeals may allow
the parties to file a statement explaining why oral argument should be
permitted.

He notes that the published first sentence invites parties to volunteer statements
concerning the need for oral argument and that they might become routine. The
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redraft would leave it to each circuit to decide whether it wants such statements,
but because Rule 2 empowers the circuits to do so, Mr. Fleischer would simply
omit the first sentence.

2. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests deleting the third exception - that "the facts and legal
arguments are adequately presented in the briefs and record, and the decisional
process would not be significantly aided by oral argument." The first two
exceptions provide sufficient, but not excessive, flexibility to dispense with oral
argument.

Mr. Lacovara suggests dropping the new introductory sentence to 34(a): "Any
party may file a statement explaining why oral argument should be permitted."

L He thinks that the new language poses the risk of undercutting the presumption
in favor of oral argument. The language suggests that the parties have the
burden of persuasion to show that, oral argument should be permitted, which

L flies in the face of the existing rule that requires the court to afford oral
argument unless the panel finds that one of the criteria exists for dispensing
with argument. Anything short of full-scale discussion of the need would also
be meaningless rote. As an alternative, he suggests a procedure by which
counsel could respond to a tentative decision of the panel to dispense with oral

r , argument.

3. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

Present 34(a)(2) permits a court of appeals to dispense with oral argument if the
L "dispositive issue or set of issues has been recently authoritatively decided."

The amended rule deletes the word "recently." The committee believes this
may work an undesirable substantive change in that it may permit courts of

L appeals to further restrict oral argument.

The committee supports, however, the elimination of references to local rules,
lo however, because it supports a national standard governing the availability or

oral argument.
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4. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee is concerned that the statement in proposed subdivision (a) that L
"[a]ny party may file a statement explaining why oral argument should be
permitted," could be read to impose the burden on parties to affirmatively 7
request oral argument. The committee suggests deleting that sentence and is
beginning (a) with the statement, "Oral argument must be allowed in every case
unless .

The committee also says that the rule should require a court to inform the
parties when the court decides to submit a matter without oral argument; the C

rule also should allow, after such notice has been given, the parties to request
that oral argument be permitted nonetheless. Specifically, the committee
suggests that the following language be added to (a) or (b):

"When a case has been classified by the court for submission without
oral argument, the Circuit Clerk must give the parties written notice of
such action. The parties may within 10 days from the date of the Circuit t

Clerk's letter file a statement explaining why oral argument should be
permitted." 7

The Committee also is concerned that deletion of the word "recently" from
(a)(2) may allow a court to forego oral argument whenever the issue at hand has
previously been decided -- no matter how many years ago. Il

5. Cathy Catterson, Clerk of Court 7 
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory r
Committee)

The commentator says that deleting the word "recently" from (a)(2) is
appropriate, but that it may be substantive and amendment of the Committee i

Note should be considered.
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Gap Report

The Advisory Committee recommends dividing subdivision (a) into two separate
paragraphs. The first paragraph deals with a party's statement regarding oral
argument. The second paragraph deals with standards for granting oral argument. A
change is recommended in paragraph (a)(1). The change permits a court to require by
local rule that a party file a statement explaining why oral argument should, or need
not, be permitted.

K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Comments on the Proposed Amendments to Rule 35

I. ' General Summary of Public Comments on Rule 35

Four comments on Rule 35 were submitted.,

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions. 7

One commentator recommends that the Advisory Committee amend Rules 35
and 40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Committee urge the Supreme Court to amend its rules so that it is l
clear that the filing of a petition for rehearing en banc tolls the time for filing a petition
for certiorari.

One commentator notes that because a petition for rehearing en banc will
suspend the finality of the court's judgment, the petition must come to some kind of
formal closure. If requiring routine votes is impracticable, the commentator suggests
that the rule instruct the clerk to enter an order denying the petition when the petition
for panel rehearing is denied, if there is one, or at the end of some defined period
unless a judge has called for a vote on the petition.

Two commentators suggest stylistic changes.

II. Summary of Individual Comments on Rule 35

1. Jack N. Goodman, Esquire
National Association of Broadcasters
Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman says that the reference in the last sentence of 35(f) to "those
judges" is ambiguous and could be construed to refer only to the judges on the r
panel rather than to any of the judges who received the petition. Li
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2. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

fhe Rule 35(f) retains the existing principle that a vote is not required when a party
seeks a hearing or rehearing en banc. Mr. Lacovara suggests that such
passivity may no longer work in light of the amendments that would treat en

rbanc requests as "petitions." Because such a petition will suspend the finality
L of the court's judgment for various purposes and the mandate will not issue

until 7 days after entry of an order denying a petition, a petition for rehearing
en banc must come to some kind of formal closure. He suggests that if
requiring routine votes would not be practical, the petition could be treated as
denied when panel rehearing is denied, or if no panel rehearing is sought, the
rule could instruct the clerk to enter an order denying the petition at the end of a
defined period (perhaps 21 days) unless a judge has called for a vote.

r 3. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington. D.C. 20009-1001

Public Citizen recommends that the Advisory Committee amend Rules 35 and
U 40 to include specific reference to the tolling effect of a petition for rehearing en

banc, or that the Advisory Committee urge the Supreme Court to amend its
rules so that it is clear that the filing of a petition for rehearing en banc tolls the
,time for filing a petition for certiorari.

4. Cathy Catterson, Clerk of Court
United States Court of Appeals

7 121 Spear Street
P.O. Box 193939

L San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator suggests amending (b)(1)(B) as follows:
"the proceeding involves one or more questions of exceptional
importance, each of which must be eeneisely stated concisely."
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Gap Report K
1. There is one substantive post-publication change and three minor post- r7

publication language changes. The substantive change is in subdivision (f)
which governs voting on petitions for en banc hearing or rehearing. The first
sentence, which instructs the clerk to distribute the petition, is deleted. Which
judges should receive a copy of a petition is a matter of internal concern to the
court and need not bein a rule. The second sentence deals with "calling" for a
vote on a petition. The language approved by the Standing Committee last June
was: 'But a vote need not be taken to determine whether the case will be heard
or reheard en banc unless a judge requests avo." Minor word changes are
recommended in that sentence so that it will say: "A vote need nott be taken to 7
determine whether the case will be heard or reheard en banc unless a judge calls
for a vote."

The three additional minor language changes are recommended:
a. In paragraph (b)(1)(B) the phrase "an issue as to which" is changed to

"an issue on which".
b. In that same paragraph "federal court of appeals" is changed to "United

States Court of Appeals".
c. The caption to subdivision (c) is changed from "Time for Petition" to L

"Time to Petition".

2. All the rest of chanfgess noted in the rule are the result of comments submitted
following the Septemberl 1995 publication of this rule. The amendments
suggested in the September 1995 publication, and the Advisory Committee's
post-publication recommendations, have not been formally approved by the
Standing Committee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial
Conference. The Advisory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in July 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995, L.
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report. 7

3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style L
packet. The 1995 Committee Note is inserted into the "marked" and "clean"
rules portions of this report. There are minor changes in the Committee Note
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to make it consistent with the rest of the notes in the style packet.

L

LIr
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Rule 35. Dcterminftian efCuzcs by the Court In Ban:

-En Banc Determination

L . 1 (a) When Hearing or Rehearing i En Banc wM May

L 2 le _Qrdered. A majority of the circuit judges who

3 are in regular active service may order that an

4 appeal or other proceeding be heard or reheard

5 by the court of appeals in en banc. Sueh-a An en

6 banc hearing or rehearing is not favored and

LI 7 ordinarily will not be ordered exeep* unless:

L 8 (1) Ace en banc consideration b- the -kl

9 eeour is necessary to secure or maintain

L 10 uniformity of the court's its decisions ,, or

11 (2) whe the proceeding involves a question

C 12 of exceptional importance.

13 (b) Suggestion of a party Petition for Hearing or

L 14 Rehearing ie En Banc. A party may suggest the

15 apprepiratces of petition for a hearing or
L

16 rehearing ie fen banc.

17 L1i The petition must begin with a statement

L 18 that either:

19 (A) the panel decision conflicts with a

L 20 decision of the United States

June 20. 1996
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21 Supreme Court or of the court to

22 which the petition is addressed V
23 (with citation to the conflicting

24 case or cases) and consideration by

25 the full court is therefore necessary 

26 to secure and maintain uniformity L
27 of the court's decisions: or

28 L(B the proceeding involves one or

29 more questions of exceptional

30 importance. each of which must be

31 concisely stated: for example. a

32 petition may assert that a

33 proceeding presents a question of 7
34 exceptional importance if it

35 involves an issue as to which the

36 panel decision conflicts with the

37 authoritative decisions of everv

38 other federal court of appeals that

39 has addressed the issue.

40 }2 Except by the court's permission. a

41 petition for an en banc hearing or

42 rehearing must not exceed 15 pagesK

Report to Standing Committee
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L

43 excluding material not counted under Rule
r
L 44 28(g).

45 ffi For purposes of the page limit in Rule

46 35(bh(2). if a party files both a petition for

L 47 panel rehearing and a petition for

7 48 rehearing en banc. they are considered a

49 single document even if thev are filed

L 50 separately unless separate filing is

L 51 required by local rule.

52 Ne rpeonsc shall bc filed unlczies couh t eeat l

53 se order. Thc clre shal teanls~it any cuch

K. 54 suggestiori to the mcmbcrs of the pael e and ic

3 55 judges of thc cout r'1whe arc i regular- la

56 szeoic but a ;otc necd net bc takn to deterc

57 whether the eausc sheli be hcar.d or reheard in

U 58 banc utlfozs a judge kn regolar aevo sc Ic or a

59 fudg c ho was a mem-bor o:f the paal th

60 r-edered a deeision sought to bc .chcard .eque&w

Kd 61 a vote on souh n sugoestion made by a part5.

r 62 (c) Time for suggestien of a party Petition for

63 Hearing or Rehearing in En Banc. ; segges-iae

L 64 doc not stayi mandate. If a party desircs -o

Report to Standing Committeer June 20. 1996 3
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65 surgge*t at- A petition that an appeal be heard

66 initially i en banc, the sueggetien must be mede b

67 filed by the date ef whieh when the appellee's

68 brief is Eded due. A Suggestien petition for a

69 rehearing -enj banc must be made filed within

70 the time prescribed by Rule 40 for filing a K
71 petition for rehearing., whether- the suggestion is p
72 made in sueh petition or otherwise. ThI

73 po4doncy of such a suggestion whether or not

74 inelided in a petition fer rehearing shall notEJ

75 affcet the fienlity of *.h judgeit of the count of

76 appeals or slay the issuance of the mandate.

77 (d) Number of Copies. The number of copies r
78 m fysf to be filed must be prescribed by local

79 rule and may be altered by order in a particular

80 case.

81 (e) Response. No response may be filed to a petition

82 for an en banc consideration unless the court

83 orders a response. r
84 m Voting on a Petition. The clerk must forward any

85 such petition to the judges of the court who are

86 in regular active service and, with respect to a

Report to Standing Committee
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87 petition for rehearing. to any other members of

88 the panel that rendered the decision sought to be

89 reheard. But a vote need not be taken to

90 determine whether the case will be heard or

KP- 91 reheard en banc unless a judge requests a vote.

L Committee Note

LI One of the purposes of the amendments is to treat arequest for a rehearing en banc like a petition for panel
rehearing so that a request for a rehearing en-banc will suspend
the finality of the court of appeals' judgment and extend the
period for filing a petition for writ of certiorari. Companion
amendments are made to Rule 41.

Subdivision (a). The title of this subdivision is changed
from "When hearng or rehearing in banc will be ordered' to
"When Hearing or Rehearing En Banc May Be Ordered." The
change emphasizes the discretion a court has with regard to

L granting en banc review.

Subdivision (b). The term "petition" for rehearing en
banc is substituted for the term "suggestion' for rehearing en
banc. The terminology change is not a necessary part of the
changes that extend the time for filing a petition for a writ of
certiorari when a party requests a rehearing en banc. The
terminology-change reflects, however, the Committee's intent to
treat similarly a petition for panel rehearing and a request for
a rehearing en banc.

The amendments also require each petition for en banc
consideration to begin with a statement concisely demonstrating
that the case meets the usual criteria for en banc consideration.
It is the Committee's hope that requiring such a statement will
cause the drafter of a petition to focus on the narrow grounds
that support en bane consideration and to realize that a petition
should not be filed unless the case meets those rigid standards.

Intercircuit conflict is cited as one reason for asserting

Report to Standing Committe
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Rule35S

that a proceeding involves a question of "exceptional
importance." Intercircuit conflicts create problems. When the L
circuits construe the same federal law differently, parties' rights
and duties depend upon where a case is litigated. Given the
increase in the number of cases decided by the federal courts [
and the limitation on the number of cases the Supreme Court
can hear, conflicts between the circuits may remain unresolved
by the Supreme Court for an extended period of time. The
existence of an intercircuit conflict often generates additional
litigation in the other circuits as well as in the circuits that are
already in conflict. Although an en banc proceeding will not
necessarily prevent intercircuit conflicts, an en banc proceeding
provides a safeguard against unnecessary intercircuit conflicts.

Some circuits h ave had rules or internal operating
procedures that, recognze a confflict with another circuit as a
legitimate basis 'for grantinglia ieheaniig en banc. An
intercircuit conflict may present a question of "exceptional
importance" because of the costs that ,i-rcircuit conflicts
impose on the system as a whole, in addition to the significance
of the 'issues involved. It is not however," the Committee's
intent to make the gratng of ana hea lior'rehearing en banc
mandatory whenever there is canintr&iuit conflict.

The amendment states that "a petition may assert that a
proceeding presents a question of exceptional importance if it
involves an issue as to which'the panel decision conflicts with
the authoritative decisions of everv other federal court of
appeals that' has: addressed the issue.," That language
contemplates two situations in which a rehearing en banc may
be appropriate. The first is when' a panel decision creates a
conflict. A panel decision creates a conflict when it conflicts
with the decisions of all other circuits that have considered the"
issue. If a panel decision simply joins one side of an already [
existing conflict, a rehearing en banc may not be as important
because it cannot avoid the conflict. The second situation that
may be a strong candidate for a rehea ing en banc is one in
which the circuit persists in a cobflict created by a pre-existing
decision of the same circuit and no other! circuits have joined on
that side of the conflict. Te amendment states that the
conflict must be with an "authoritative," decision of another
circuit. "Authoritative" is used rather thalI "published' because
in some circuits unpublished opinions may be treated as
authoritative. '

Rcpot to Standing Committec
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Counsel are reminded that their duty is fully discharged
without filing a petition for rehearing en banc unless the case
meets the rigid standards of subdivision (a) of this Rule and
even then the granting of a petition is entirely within the court's
discretion.

Paragraph (2) of this subdivision establishes a maximum
length for a petition. Fifteen pages is the length currently used
in several -circuits. Each request for en bane consideration must
be studied by every active judge of the court and is a serious
call on limited judicial resources. The extraordinary nature of
the issue or the threat to uniformity of the court's decision can
be established in most cases in less than fifteen pages. A court
may shorten the maximum length on a case by case basis but
the rule does not permit a circuit to shorten the length by local
rule. The Committee has retained page limits rather than using
a word count similar to that in proposed Rule 32 because there
has not been a serious enough problem to justify importing the
word count and typeface requirements that may become
applicable to briefs into other contexts.

Paragraph (3), although similar to (2), is separate
because it deals with those instances in which a party files both
a petition for rehearing en bane under this rulemand a petition
for panel rehearing under Rule 40.

To improve the clarity of the rule, the material dealing
with filing a response to a petition and with voting on a petition
have been moved to new subdivisions (e) and (f).

Subdivision (c). Two changes are made in this
subdivision. First, the sentence stating that a request for a
rehearing en banc does not affect the finality of the judgment
or stay the issuance of the mandate is deleted. Second, the
language permitting a party to include a request for rehearing
en banc in a petition for panel rehearing is deleted. The
Committee believes that those circuits that want to require two
separate documents should have the option to do so.

Subdivision (e). This is a new subdivision. The
substance of the subdivision, however, was drawn from former
subdivision (b). The only changes are stylistic; no substantive
changes are intended.

Ripot to Standing Committ=
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Subdivision (f). This is a new subdivision. The
substance of the subdivision, however, was drawn from former
subdivision (b).

Because of the discretionary nature of the en banc
procedure, the filing of a suggestion for rehearing en banc has
not required a vote; a vote is taken only when requested by a
judge ofI the court or by a judge who was a member of the
panel that rendered the decision sought to be reheard. It is not
the Committee's intent to change the discretionary nature of the
procedure or to require a vote on a petition for rehearing en,
banc.l The rule continues, therefore, to providethat acout is
not obligated to vote on such petitions It is/ necessary, f
however, that each court develop a procedure for disposing of Li
such petitions because they will suspend the finality of the
court's judgment and toll the time for filing 4a petition for 7
certiorari.

Public Comments on Rule 35

Fourteen letters commenting upon the proposed amendments to Rule 35 were
received. One letter from an A.B.A. section, however, contained comments from two
of the section's committees. There were, therefore, fifteen commentators. Of the
fifteen commentators none expressed general opposition to the changes. Eight
expressed general approval of the amendments, but 4 of the 8 suggested some
revisions. Seven others also suggested revisions.

The comments were as follows: 

1. Peter H. Arkison, Esquire 7
Suite 502
103 East Holly Street
Bellingham, Washington 982254728

Points out that there is an unnecessary double negative in both 35(b)(2) and Li
(3) ("excluding material not counted"). The paragraphs are also unnecessarily
wordy because they repeat "petition for rehearing and a petition for rehearing
en banc." He also suggests excluding "except by the court's permission"
because it is in Rule 28(g).

He suggests: 7
35(b)(2) "Rule 28(g) shall apply with a page limit of 15 pages for

a petition" 

Report to Standing Cowmittce
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35(b)(3) "For purposes of Rule 35(b)(2), -a petition for panel
rehearing and a petition for rehearing en banc shall be
considered a single document regardless of whether they
are filed separately."

2. Robert L Baechtol, Esquire
Chair, Rules Committee
The Federal Circuit Bar Association
1300 I Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association suggests that 35(b)(1)(B) should be expanded to include an
L additional consideration:

... or involves an issue which is one of first impression or on whichr the prior law was unsettled in the circuit.

3. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore DriveL Chicago, Illinois 60611

7 Mr. Dunner submits comments from two of the section's committees:

One committee states that the 15-page limit "may be a bit too restrictive,
especially where both a petition for en banc review and a petition for panel
rehearing are filed. Perhaps 35(b)(3) could be further amended to provide
for additional pages upon leave of court.," The committee states that the
remaining amendments "appear to be acceptable."

Another committee agrees that the distinction between a petition for
rehearing and a petition for rehearing en banc should be abolished but
disagrees that a panel decision needs to conflict with every other federal court7 of appeals in order to "present a question of exceptional importance." If a
split is significant and the panel decision illuminates or heightens the conflict,
the proceeding may present a question of exceptional importance warranting
en banc treatment even when the decision joins one side of a preexisting
conflict.

Report to Standing CorAminee
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4. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, N.W.
Washington, D.C. 20006

NACDL welcomes the elimination of the distinction between a petition for
rehearing and a suggestion for rehearing en banc and approves expansion of
the grounds for rehearing to include intercircuit conflicts. It does not oppose
imposition of a uniform page length. But it does not see the point of n
changing the spelling of "in banc" which conforms to the statutory usage.

5. Kent S. Hohneister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky endorses the proposed amendments.

6. Miriam A. Krinskv
Assistant United States Attorney
United States Courthouse Li
312 North Spring Street
Los Angeles, California 90012

"Wholeheartedly endorse[s]" the change so that a request for rehearing en
banc suspends the finality of a judgment and extends the time for filing a
petition for a writ of certiorari; the change eliminates a trap that is based L
upon an ill-advised distinction.

Urges consideration of an amendment that clarifies the precedential value of
a panel opinion after rehearing en banc is granted. Most circuits either
automatically, or usually, vacate the panel opinion when en banc review is L
granted; but the Ninth and Tenth Circuits presume that the three-judge panel
opinion remains in effect pending disposition of the case by the en banc court.
It may be undesirable to have, during the time the case is awaiting en banc L
resolution, a number of district court judgments handed down based on a
panel decision that is likely to be modified.

Repoxt to Standing Committse X
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7. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

L Supports the change in terminology from "suggestion" to "petition" for
rehearing en banc But objects to two features of the proposed amendments

E to subpart (b).
a. Requiring in (b)(1) that the petition must explain that either the panel

decision conflicts with other decisions or involves a question of
exceptional importance implies that these are the only grounds for en
banc treatment. The circuits have used en banc rehearings when a
majority of the active judges believe that a panel decision is simply
wrong. Mr. Lacovara says that the rule should not purport to deprive
the circuits of this error-correcting capacity, even if the circuits are not
often inclined to use it.
He suggests deleting "either" from line 18 and 'or" from line 27 on
page 17; striking the period on line 39 and inserting "or" and then
adding the following:
"(C) there are other specific and compelling reasons for the court en

banc to consider the matter."
b. Subsection (b)(1)(B) may imply that a circuit should not bother with

L a decision unless it is out of line with "every other" circuit. That test
is too demanding and does not represent current, sound appellate
practice. It is the prerogative of the full court to have the opportunity
to decide, where there is otherwise an intercircuit conflict, whether to
align itself with the other side of the split-or to adopt another
approach-rather than acquiesce in the position taken by the panel. He
suggests amending lined 36-39 to read:

-r "decisions of [every] other federal courts of
appeals that have[as] addressed the issue .

Mr. Lacovara also questions the assertion in the Committee Note that, in
order for a "petition" for rehearing en banc to extend the time for petitioning
for certiorari, the Supreme Court would have to amend its Rule 13.3. At
most, the commentary should indicate that it is not clear what effect the
Supreme Court would extend to the new characterization.

8. Mr. John Mayer
L 3821 North Adams Road

Bloomfield Hills, Michigan 48304

Suggests using the plain English term "full court" rather than in banc or en
banc.

Report to Standing Committce
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9. Honorable Jon 0. Newman
United States Circuit Judge l
450 Main Street L
Hartford, Connecticut 06103

Chief Judge Newman opposes three aspects of the proposed revisions.
a. He recommends deleting that portion of 35(b) which relates the

existence of a question of exceptional importance to a conflict among -

circuits.
He believes that the' proposed wording states a bias in favor of

an, in banc rehearing whenever the panel decision conflicts with a
decision, of another circuit and it is' "not the business of national rule-
makers to construe, the, phrase 'exceptional importance,' which has
been one of the two crteria?!for a full court rehearing for decades.

"[IMhe rule invokes, its ,new test of importance whenever a
decision conflicts with the decision of just one other cuit." Whether
a court should rehear such a& case in banc is best left to the sound L
judgnent of each curt, of.appeals. ;,

b. The amendment of 35(c) will create confusion by dropping the
sentence that makes it clear, a suggestion 'for a rehearing in banc does Ai
not stay the issuance of the mandate or affect'fnality. He suggests
that the Committee trv to coordinate the effective date 'of the proposed L
amendment to Rule 35(c) to coincide with an, amendment to Supreme
Court Rule 13.3, or provide ithat the amendment to Rule 35(c) does
not become effective unless and until a corresponding change is made
in Supreme Court Rule 13.3 ,

c. Chief Judge Newman states that the change in spelling from "in banc"
to "en banc" 1is extremely ill-adyised. He would retain "in banc" L
because it conforms to the spelling used in the statute, 28 U.S.C. §
46(c), and there should, be a compelling reason supporting any such C

variation. Second, "in banc"is ia phrase &f English words. Third, no i
rule change should be made unless there are significant reasons for it
The only reason' given for lithe change is in the summary prepared by
the Administrative Office; the summary says that "en banc" is in "much
wider usage among the, courts.", That is not a substantial reason.

10. Honorable Jerrv E. Smith
United States Circuit Judge
12621 United States Courthouse .
515 Rusk
Houston, Texas 77002-2598

Urges the committee to use a word count similar to that in proposed in Rule
32 rather than a page limit. He says that attorneys circumvent the page limits
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by using small typeface and single-spaced footnotes,' etc. and that the problem
is serious enough to warrant attention in the rules.

Judge Smith suggests either that 40(b) require petitions to be in the form
prescribed in Rule 32(a) (with a corresponding changed to FRAP 32(b)) orL that the rule could permit circuits to implement a local rule to control the use
of compressed devices so as not to defeat the intent of the 15 page limit. He
further states that it is incongruous to retain restrictions for petitions for panel
rehearing but not for rehearing in banc.

11. James A. Strain, Esquire
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722

l Chicago, Illinois 60604

- Favors adoption of the changes and notes that Supreme Court Rule 13.3 will
lL need to be conformed so that a "petition" for rehearing en banc will extend

the time for filing a petition for certiorari.

12. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association

'L P.O. Box 3178
Little Rock Arkansas 72203

F (on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

L Approves the proposed changes.

13. Hugh F. Young, Jr.
Executive Director
Product Liability Advisory Council
1850 Centennial Park Drive, Suite 510
Reston, Virginia 22091

The PLAC suggests clarification of 35(b)(1)(b) on two points:
a. that intercircuit conflicts are not the only questions of exceptional

importance that warrant en banc review; and7 { b. that a panel decision should not be required to conflict with every
other circuit.

Report to Standing Committe=
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14. Michael Zachary, Esquire
Supervisory Staff Attorney
United States Court of Appeals, All
United States Courthouse
40 Foley Square
New York, New York 10007

Says it ,is unclear whether the language in (b)(1)(B)' concerning a panel
decision that creates a split among the circuits (a) gives an example of a
proceeding that presents a question of exceptional importance and that the
courts are free to grant en banc consideration in other circumstances
presenting questions of exceptional importance, or.(b) represents the only
circumstance in which a question will be deemed of such exceptional
importance as to warrant en banc consideration. He suggests that the Li
Committee Note implies that the latter is true. Mr., Zachary does not state
a preference for one approach over the other, however, he suggests that the
Committee's intent should be clarified.
He also suggests that the Committee Note is unclear whether the intercircuit
conflict language applies only to (b)(1)(B) or also to (b)(1)(A). He suggests
that a sentence in the comment be amended as follows:

The second situation that may be a strong candidate for a
rehearing en banc is one in which the circuit persists in an
intercircuit conflict created by a pre-existing decision of the
same circuit....

Gap Report on Rule 35

Two changes were made in the language of (b)(1)(B).
1. The discussion of intercircuit conflict is labeled as an example of a

question of exceptional importance to avoid the implication that L
intercircuit conflict is the only circumstance in which a question is
deemed of exceptional importance. In keeping with that change, the
parenthetical (appearing in the published draft) requiring citation to
conflicting cases was deleted.

2. The rule attempts to eliminate any suggestion that a court should grant
en banc reconsideration whenever there is an intercircuit conflict. New
language emphasized that a vartv may assert that the existence of
intercircuit conflict gives rise to a question of exceptional importance.

Paragraph (b)(3) was amended so that if a local rule requires a party to file
separate petitions for panel rehearing and petitions for rehearing en banc, the party
is not limited to a total of 15 pages.

Rcport to Standing Comamttec
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Subdivision (f) was amended to say that "a judge" may call for a vote on a
L7* petition for en banc consideration.

Stylistic changes were also made.

The Committee retained the "en banc" spelling despite some objections.
Although 28 U.S.C § 46 has used 'in banc" since 1948, even statutory usage is
inconsistent. Pub. L No. 95-486, 92 Stat. 1633 authorizes a court of appeals having
more than 15 active judges to perform its "en banc" functions with some subset of the
court's members. The "en banc' spelling is overwhelmingly favored by courts. A
computer search conducted in 1996 found that more than 40,000 circuit court cases
have used the term "en banc" compared with just under 5,000 cases (11%) that have
used the term "in banc." When the search was confined to cases decided after 1990,
the pattern remained the, same - 12,600 cases using "en banc" compared to 1,600
(1 I%) using "in banc." The Supreme Court has used "en banc" in 959 of its opinions
and "in banc" in 46 opinions. Indeed, the Supreme Court uses 'en bance in its own
rules. See Sup. Ct. R. 13.3. The Committee decided to follow the spelling most
commonly used.

LI
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Comments on Proposed Amendments to Rule 36

I. General Summary of Public Comments on Rule 36

There was only one comment on Rule 36. The: commentator suggests
substantive amendments to the rule.'' Specifically he suggests addressing the disposition
of appeals without any explanatory opinion, and the practice of issuing opinions that
are not for publication. Because both of hese c gesvwould be new substantive
amendments, it is inappropriate to make them at this stge and the Advisory Committee
should consider whether the suggestions should benplaced on the agenda for future
consideration.

H. Summary of Individual Comments on Rule 36

1. Philip Allan Lacovara, Esquire '

Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820 D

Mr. Lacovara suggests that Rule 36 is the appropriate place to address two
issues not currently addressed by the rules: C

1. the practice of disposing of appeals heard on the merits without issuing L
any explanatory opinion, no matter how brief, and

2. the practice of issuing opinions that are not for publication.
Mr. Lacovara believes that the rules should require an opinion, or at least a
brief explanatory memorandum) in every case unless the panel concludes that
the appeal was frivolous. A one-line affirmance not only denigrates the efforts
of the parties, it also effectively insulates the appellate court's judgment from a
rehearing petition and from a petition for certiorari. Mr. Lacovara also believes
that there should be uniform, nationwide treatment of when decisions are
precedential and when they are essentially private communications with the
parties.

Gap Report

The title of Rule 36 is amended to reflect the fact that the rule governs not only entry
of judgment but also notice of entry of judgment. The recommended title is "Entry of
Judgment; Notice".
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Comment on Proposed Amendments to Rule 37

I. General Summary of Public Comments on Rule 37

There was only one comment on Rule 37. The commentator suggests one
stylistic revision and one other change intended to make it clear that interest runs only
from the most recent district-court judgment.

II. Summary of Individual Comments

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The last line of (a) is ambiguous if there have been multiple appeals and district-
court judgments. The committee suggests inserting "affirmied" between
"district court's" and "judgment was". That would make it clear that interest
automatically runs only to the most recent district-court judgment.

To be consistent with the terminology used in Rule 39, in subdivision (b),
"affirms in part, reverses in part" should be inserted between "modifies" and
"or reverses a judgment."

Gap Report

No post-publication changes recommended.

Report to Standing Committee
May 1997 105



Rule 38

Comments on Proposed Amendments to Fed. R. App. P. 38

I. General Summary of Public Comments on Rule 38

There was only one comment on Rule 38. The commentator asserts that the
constitutional right to petition the government is not limited to non-frivolous petitions;
therefore, the commentator asserts that Rule 38 is unconstitutional.

II. Summary of Individual Comments on Rule 38

1. Douglas B. McFadden, Esquire
McFadden, Evans & Still, P.C.
1627 Eye Street, N.W., Suite 810
Washington, D.C. 20005

Mr. McFadden states that Rule 38 violates the First Amendment because the
First Amendment confers a right to petition the government for redress of
grievances and is not limited to non-frivolous petitions.

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 39

I. General Summary of Public Comments on Rule 39

Two comments on Rule 39 were received.

One commentator specifically supports omitting the reference to "printing" and
using "copies" for fixing costs.

The other commentator suggests adding a word to be consistent with Rule 37.
The same commentator suggests substantive amendments. The commentator suggests
amending the rule to state whether the court of appeals or the district court determines
attorney's fees awarded as costs on appeal and the procedure for determining such fees.
Because that change would be a new substantive amendment, it is inappropriate to
make at this stage and the Advisory Committee should consider whether the
suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 39

1 . Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the omission of the reference to "printing" and using
instead the term "copies" for the purpose of fixing costs.

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

In (a)(4), "modified" should be inserted on the second line between "reversed
in part," and "or vacated" to be consistent with the terminology used in Rule
37.

The committee also asks whether the rule should state whether the court of
appeals or the district court determines any attorney's fees awarded as costs on
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appeal and the procedure for determining such fees. It notes that the Ninth
Circuit requires a separate request for attorney's fees and requires that a party
intending to request attorney's fees state that intent in its first brief.

Gap Report

There are two post-publication changes recommended. In (a)(4), the word "modified"
is added, making the paragraph applicable if a judgment is "affirmed in party, reversed F
in part, modified, or vacated". In subdivision (c), the phrase "copies of a brief, t
appendix, or record authorized by Rule 30(f) " is changed to "copies of a brief or
appendix, or copies of records authorized by Rule 30(f)". The change is necessary
because Rule 30(f) applies only to copies of records and not to copies of a brief or
appendix as the published language would suggest.

Li

Tm

Li
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Rule 40

Comments on Proposed Amendments to Rule 40

I. General Summary of Comments on Rule 40

There were two comments on Rule 40.

One commentator suggests amending the rule to treat a pleading that requests
rehearing en banc as if it also included a petition for panel rehearing.

One commentator recommends that the Advisory Committee amend Rules 35
and 40 to include specific reference to the tolling effect of a petition for rehearing en
banc, or that the Committee urge the Supreme Court to amend its rules so that it is
clear that the filing of a petition for rehearing en banc tolls the time for filing a petition
for certiorari.

II. Summary of Individual Comments on Rule 40

1. Jack N. Goodman, Esquire
National Association of Broadcasters

L,4 Vice President/Policy Counsel
Legal Department
1771 N Street, N.W.
Washington, D.C. 20036-2891

Mr. Goodman suggests amending the rule to provide that a pleading requesting
rehearing en banc should be deemed to include both a petition for rehearing by
the panel that decided the case and a suggestion for rehearing en banc. The
suggestion is intended to eliminate the trap for the unwary that exists under
current procedures because a petition for panel rehearing does not extend the
time for filing a petition for certiorari.

2. Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.W.
Washington, D.C. 20009-1001

L Public Citizen recommends that the Advisory Committee amend Rules 35 and
40 to include specific reference to the tolling effect of a petition for rehearing enV banc, or that the Advisory Committee urge the Supreme Court to amend its

'L rules so that it is clear that the filing of a petition for rehearing en banc tolls the
time for filing a petition for certiorari.
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Rule 40

Gap Report

The only post-publication change recommended is to amend the rule so that it
consistently refers to "panel rehearing" rather than simply to "rehearing".

,q~rt to S>ftg Comnitt
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Rule 41

Comments on Proposed Amendments to Rule 41

None

Gap Report

1. There is only one post-publication change recommended. Rule 41(d)(2)(B)
provides that if a party who obtained a stay later files a petition for a writ of
certiorari, the party must notify the circuit clerk within the period of the stay.
The change requires the notice to be in writing.

2. All the other changes noted are the result of comments submitted following the
September 1995 publication of this rule. The amendments suggested in the

l September' 1995 publication, and the Advisory Committee's post-publication
recommendations, have been not been formally approved by the Standing
Committee (although a straw vote taken in June 1996 disclosed no opposition to
them) and the changes were not forwarded to the Judicial Conference. The
Advisory Committee chose to delay forwarding the changes until the close of
the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing

L Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

3. The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the "marked" and "clean"
rules portions in this report. There are minor changes in the Committee Note to
make it consistent with the rest of the notes in the style packet.
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Excerpts from June 1996 Report to the Standing Committee

Gap Report on Rule 41
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Rule 41

Rule 41. -Issuacc Mf Mandatc; Stay of Mandate
Mandate: Contents: Issuance and
Effective Date: Stay

C 1 .(a) Datc of Issuance Contents. Unless the court

2 directs that a formal mandate issue, the mandate

.3 consists of a certified copv of the judgment. a

'4 copy of the court's opinion, if any, and any

5 direction about costs.

6 (b) When Issued. The mandatc of the court muast

7 issuc 7 days afcr the expiratior of the timc for

8 filing a pet.-ion for reheari.ng unless such a

9 peition is iEid or the time is shortened or

10 oeniged by orden. A enified copy of the

11 judgmefnt aed a ccpy of tho opiiion of he courit,

12 if any, and any &eeion as to costs shag

13 constikut the ;inandat, uiess .hc coert directs

14 that a formal mandate issuc. The court's

fl 15 mandate must issue 7 davs after the time to file

16 a netition for rehearing expires, or 7 days after

17 entry of an order denving a timely netition for

18 panel rehearing or rehearing en banc, or motion

19 for stav of mandate, whichever is later. The

20 court mav shoften or extend the time.
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Rule 41

21 (c) Effective Date. The mandate is effective when

22 issued.

23 (b) Stay ef Mandate Pending Pcition for Ccrtiorani.

24 A prt who filed a motion requscting n. tay o1

25 . mandate pending potition to tho Suprcmc-Cout

26 for a w-it ef crtieraAi m^t Meb, at the 5ame

27 time, _roef ef se.-co on e 1 otehe pvoe. Tth L
Lel

28 motion mfft _

29 (d) Staving the Mandate.

30 L(f On Petition for Rehearing or Motion.

31 The timely filing of a petition for panel

32 rehearing. petition for rehearing en banc.

33 or motion for stav of mandate. stavs the

34 mandate until disposition of the petition

35 or motion. unless the court orders

36 otherwise.

37 (2) Pending Petition for Certiorari.

38 (A) A party may move to stay the

39 mandate pending the filing of a

40 petition for a writ of certiorari in U
41 the Supreme Court. The motion v
42 must be served on all parties and
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43 must show that a petitieon-f

44 eedioeri the certiorari petition

45 would present a substantial

46 question and that there is good

47 cause for a stay.

48 (Bl The stay e e*t must not exceed

49 0 90 days., unless the period is

50 extended for good cause she' or

51 unless the party who obtained the

52 stay files a tetition for the writ and

53 so notifies the circuit clerk during

54 the period of the stay. uess

55 Rliuo tic per iod e fhe :stay, a

56 notice from the cle.r of Te

57 SLupref Court s Slod shov.T

58 that the party ashe has obtained Y

59 steay ha fl^d a p^-iion feor the wit

60 fin whieh In that case, the stay *-M

61 continues until fi dis i

62 the Supreme Court's final

63 disposition.
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

64 (C) The court may require a bond or
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65 other security as a condition to

66 granting or continuing a stay of the

67 mandate.

68 (2 The court of appeals must issue the

69 mandate immediately when a copy

70 of a Supreme Court order denying

71 the petition for writ of certiorari is F

72 filed. The eouet may requier a

73 boAd of _ th_ r seooc eo a

74 enditiont te the gaat or

75 Atin uee ean f a: say of the

76 mandate

Committee Note

The rule has been restructured to add clarity.

Subdivision (a). The sentence describing the contents of
a mandate has been rewritten and moved to the beginning of
the rule; the substance remains unchanged from the existing
rule.

Subdivision (b). The existing rule provides that the
mandate issues 7 days after the time to file a petition for panel
rehearing expires unless such a petition is timely filed. If the
petition is denied, the mandate issues 7 days after entry of the
order denying the petition. Those provisions are retained but x
the amendments further provide that if a timely petition for
rehearing en banc or motion for stay of mandate are filed, the
mandate does not issue until 7 days after entry of an order
denying the last of all such requests. If a petition for rehearing
or a petition for rehearing en banc is granted, the court enters
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a new judgment after the rehearing and the mandate issues
within the normal time after entry of that judgment.

Subdivision (c). Subdivision (c) is new. It provides that
the mandate is effective when the court issues it. A court of
appeals' judgment or order is not final until issuance of the
mandate; at that time the parties' obligations become fixed.
This amendment is intended to make it clear that the mandate
is effective upon issuance and that its effectiveness is not
delayed until receipt of the mandate by the trial court or
agency, or until the trial court or agency acts upon it. This
amendment is consistent with the current understanding.
Unless the court orders that the mandate issue earlier than

L provided in the rule, the parties can easily calculate the
anticipated date of issuance and verify issuance with the clerk's
office. In those instances in which the court orders earlier

L issuance of the mandate, the entry of the order on the docket
alerts the parties to that fact.

1 Subdivision (d) Amended paragraph (1) provides that
the filing of a petition for rehearing en banc or a motion for a
stay of mandate pending petition to the Supreme Court for a
writ of certiorari stays the issuance of the mandate until the
court disposes of the petition or motion. The provision that a

L petition for rehearing en banc stays the mandate is a
companion to the amendment of Rule 35 that deletes the
language stating that a request for a rehearing en banc does not
affect the finality of the judgment or stay the issuance of the
mandate. The Committee's objective is to treat a request for
a rehearing en banc like a petition for panel rehearing so that
a request for a rehearing en banc will suspend the finality of
the court of appeals' judgment and extend the period for filing
a petition for writ of certiorari. Because the fling of a petition
for rehearing en banc will stay the mandate, a court of appeals

'will need to take final action on the petition but the procedure
V for doing so is left to local practice.

Paragraph (1) also provides that the filing of a motion
for a stay of mandate pending petition to the Supreme Court
for a writ of certiorari stays the mandate until the court
disposes of the motion. If the court denies the motion, the
court must issue the mandate 7 days after entering the order
denving the motion. If the court grants the motion, the
mandate is stayed according to the terms of the order granting
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the stay. Delaying issuance of the mandate eliminates the need
to recall the mandate if the motion for a stay is granted. If, 
however, the court believes that it would be inappropriate to
delay lissuance of the mandate until disposition of the motion
for, a stay, the court may order that the mandate,, issue
immediately.

Paragraph (2). The amendment changes te maximum
period for, , a stay, of mandate; absent the, court of appeals
granting an extension~for cause, to 90, days. Tlhe presumptive
30-day period was, adopted when aparty had tot fle a petition
for a writ of certiorari in criminal cases >.within 3,0 days after
enty of judgment. ,,Supreme Court Rule 13.1 now providesthat
a lparty has0 ,das after entry of, judgment byl, a cotof
appeals to file a.petition for a wrt of certiorari fihether the
caseCisv s or unal,' 

The amendment does not require ai court of' appeals to'
grant a stay of mandate that is coextensive with the period
granted for filing a petition for a writ of certiorari. The
granting of a stay and the length of the stay remain within the
discretion of the court of appeals. The amendment means only
that a 90-day stay may be granted without a need to show cause
for a stay longer than 30 days.

Subparagraph (C) is not new; it has been moved from
the end of the rule to this position.

Public Comments on Rule 41

Seven letters were received which comment upon the proposed amendments
to Rule 41. Two of the letters from A-BA sections, however, contained comments
from two of the sections' committees. There were therefore nine commentators. Six
of the commentators approved the amendments without reservation. Two other
commentators suggested revisions. One commentator made no substantive
comments. None of them expressed general disapproval of the proposed changes.

1. Donald R. Dunner, Esquire
Chair, Section of Intellectual Property Law
American Bar Association
750 N. Lake Shore Drive
Chicago, Illinois 60611

L
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Mr. Dunner submitted the comments of two of the section's committees.

One committee makes no substantive comments.

Another committee says that the rule should state when a court's mandate will
issue if a petition for rehearing or rehearing en banc is granted. The
committee also suggests that in subpart (b) the party, and not the Clerk of the
Supreme Court, should have the burden of filing notice that the party has
obtained a stay.

2. William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal

Defense Lawyers, Committee On Rules of Procedure
1627 K Street, N.W.
Washington. D.C. 20006

Thanks the committee for responding to NACDL's suggestions to conform the
presumptive duration of a stay of mandate to the 90-day period allowed for
filing a petition for a writ of certiorari.

3. Kent S. Hofmeister, Esquire
Section Coordinator
Federal Bar Association
1815 H Street, N.W.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of two different persons.

a. Sydney Powell, Esquire, the Chair of the Appellate Law and Trial
Practice Committee of the Federal Litigation Section. Ms. Powell
commends the committee for clarifying that "the mandate is effective
when issued."

b. Mark Laponsky, Esquire, the Chair of the Labor Law and Labor
Relations Section. Mr. Laponsky approves the proposed amendments.

4. Miriam A. Krinskv
Assistant United States Attorney
United States Courthouse
312 North Spring Street
Los Angeles, California 90012

Supports the proposed changes and in particular the amendment to subpart
(b) that changes the presumptive period for a stay to 90 days.

Rcport to Standing Commizte
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5. Philip A. Lacovara, Esquire

Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

,l
Approves enlarging the stay-of-mandate period to 90 days in most cases.
Suggests language changes in lines 59-61 on page 29 to return to the existing .
language ("unless during the period of the stay, a notice from. the clerk of the
Supreme Court is filed showing.. .n) or to substitute new language ("E,
however, during the period of the stay, the clerk of the court of appeals
receives a notice from the clerk of the Supreme Court indicating that....") 0
Either formulation avoidsthe t1iaccurate implication ,lthat the Clerk of the
Supreme Court files papers in a court of appeals (that is th e-responisibility of
the clerk of the court of appeals; the Supreme Court Cerk doe's' hifiling at
the Supreme Court).

6. James A. Strain, Esquire ,
Seventh Circuit Bar Association
219 South Dearborn Street, Suite 2722
Chicago, Illinois 60604

Recommends adoption of the proposed amendments because thev mesh with
the Supreme Court rules and assist counsel and eliminate unnecessary motion
practice.

7. Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association U
P.O. Box 3178
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

Approves the proposed changes.

GaD Renort on Rule 41

All but one of the changes are stylistic. The stylistic changes are the same as
those in the restyled rule published in April.

The one new change is in subparagraph (d)(2)(B). The language was changed
to make it clear that the party, not the Supreme Court Clerk, has the burden of
notifying the court of appeals when the party has filed a petition for a writ or
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certiorari.
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Comments on Proposed Amendments to Rule 42

None V

Gap Report LJ

No post-publication changes are recommended. i

L
r7

L
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Rule 43

r Comments on Proposed Amendments to Rule 43
L

There were no public- comments.

L; Gap Report

There is only one minor change recommended. In the heading for (c)(2) the term
LL "Office-Holder" is changed to "Officeholder".

L

L

r
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Comments on Proposed Amendments to Rule 44

1. General Summary of Public Comments on Rule 44

Two comments on Rule 44 were received. 7

One commentator suggests that the Advisory Committee consider making the
rule applicable to constitutional challenges to federal regulations. Because that change
would be a new substantive amendment, it is inappropriate to make at this stage and the
Advisory Committee should consider whether the suggestions should be placed on the
agenda for future consideration. L

The other commentator suggests stylistic revisions.

II. Summary of Individual Comments on Rule 44

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy asks whether consideration has been given to making the rule
applicable to constitutional challenges to federal regulations. L

2. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800 :
Washington, D.C. 20036

Mr. Fleischer suggests rewriting the first sentence as follows: F:
A party which questions the constitutionality of any Act of Congress in a
proceeding in which the United States or its agency, officer, or
employee is not a party in an official capacity must give written notice to
the circuit clerk immediately upon the filing of the record or as soon as
the question is raised in the court of appeals.

Gap Report

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 45

I. General Summary of Public Comments on Rule 45

Only one comments on Rule 45 was received. It asks whether dropping the
word "proper" increases the clerks' potential obligations.

II. Summary of Individual Comments on Rule 45

1. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory

l_ Committee)

If Existing Rule 45(a) requires the clerk's office to remain open for the filing of
any "proper" paper, the new version drops the use of the word proper. The
commentator asks whether the change adds a potential obligation as to which the
clerk currently has discretion.

Gap Report

Only one minor language change is recommended. In (b)(2), "[u]nder the court's
direction" is substituted for "[u]nder the direction of the court".

LI
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Comments on the Proposed Amendments to Rule 46

I. General Summary of Public Comments on Rule 46

Four comments on Rule 46 were submitted. r
None of the commentators expressed either general approval or disapproval of

the proposed amendments; instead, they offered comments on specific provisions.

One commentator asks whether (a)(1) should continue to refer to the Canal
Zone.

One commentator would omit as unnecessary the reference to the clerk in
(a)(2). Another commentator specifically supports the language change in the (a)(2) r
oath -- from "demean" to "conduct."

One commentator suggests a substantive change. He suggests amending the V
rule so that once a person becomes a member of the bar of a court of appeals for any
circuit, that person may appear as counsel in any other circuit without the need for
admission to the bar of that court. Because that change would be a new substantive >J
amendment, it is inappropriate to make at this stage and the Advisory Committee
should consider whether the suggestions should be placed on the agenda for future 1
consideration. L

II. Summary of Individual Comments on Rule 46

1 . Francis H. Fox, Esquire7
Bingham, Dana and Gould LLP
150 Federal Street v
Boston, Massachusetts 02110-1726 j

Mr. Fox asks whether the rule should continue to refer to the Canal Zone.

2. Walter H. Fleischer, Esquire
1850 M Street, N.W., Suite 800 fl
Washington, D.C. 20036 EJ
Mr. Fleischer suggests amending the first sentence to read:

Applications for admission must be filed on a form approved by the
court, and must contain the applicant's personal statement showing
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eligibility for membership.
He believes that the reference to the clerk is unnecessary; any applicant who
needs the form but lacks the sense to contact the clerk's office should not be
admitted.

3. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

Mr. Lacovara suggests that Rule 46 be revised to specify that:
"a member of the bar of the court of appeals for any circuit may appear
as counsel in any other circuit without the need for admission to the bar
of that court."

The current admission requirements reflect an anachronistic and unnecessary
balkanization of federal appellate practice. The court would still be able to take
disciplinary action against an attorney who practices before the court. While

- there are legitimate reasons for preserving the bars for each circuit - they are
the natural core of Circuit Judicial Conferences and of other court committees -
there is no longer a good reason to require formal admission as a precondition
to handling a case before a particular court.

4. Gary S. Chilton, Esquire
Andrews Davis Legg Bixler Milsten & Price
500 West Main
Oklahoma City, Oklahoma 73102-2275
Mr. Chilton's letter (to Mr. Fisher, Clerk of the Tenth Circuit) agrees with the
proposed word change from "demean" to "conduct" in the attorney oath.

Gap Report

A number of style changes are recommended.
1. In (a)(2), language stating that a court approved form would be "furnished by

the clerk" was deleted as unnecessary. In the same paragraph, the language
requiring an applicant for admission to subscribe "at the foot of the application"
was deleted as unnecessary and the language requiring an applicant to "take"
the oath was deleted as redundant in light of the fact that the applicant is
required to subscribe to the oath.

2. The opening sentence of (a)(3) was rewritten to make it consistent with the style
conventions.

3. Subdivision (b) was divided into 3 paragraphs and paragraph (b)(1) was further
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subdivided into two subparagraphs. 7
4. In 46(c), the caption and the first sentence were rewritten to make them

consistent with the style conventions.

.,

F
!

Report to Standing CommitteeV
May 1997 118

Li)
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Comments on Proposed Amendments to Rule 47

I. General Summary of Public Comments on Rule 47

Three comments on Rule 47 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator suggests retention of the language that requires a court of
appeals' order in a particular case to be "consistent with federal law, these rules, and
local rules of the circuit." Another commentator asks whether the federal rules and
local circuit rules are encompassed within "federal law" or if there is a substantive
change.

One commentator suggests some minor language modifications to clarify the
meaning of the rule.

L II. Summary of Individual Comments on Rule 47

1. Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway

&> New York, New York 10019-5820

Mr. Lacovara suggests that-47(a) should refer to general directives to "parties
or lawyers" rather than to "a party or a lawyer." If a directive is addressed to a
specific party or specific lawyer, it may well be in the form of an order. It is
only when the requirements are intended to affect the class of "parties" or
"lawyers" that Rule 47 appropriately insists that the requirements be embodied
in formal local rules.

In 47(b), Mr. Lacovara suggests substituting "had" for "has." The objective
of the rule is to preclude sanctions unless the alleged violator "had received"
actual notice of the requirement before the alleged violation. The use of "has"
leaves open the possibility of interpreting the rule to permit sanctions so long as
the court transmits "actual notice" of the' requirement in a show cause order - in
such an instance the violator "has received" notice.

iL Report to Standing Committee
May 1997 119

L



Rule 47

2. Saul A. Green
United States Attorney
211 W. Fort Street, Suite 2300
Detroit, Michigan 48226 -

Currently, 47(b) allows the courts of appeals to "regulate practice in a particular
case in any manner consistent with federal law, these rules, and local rules of
the circuit." The current rule has been useful to practitioners faced with
directives from clerk's office personnel that appear inconsistent with directives
contained in the federal or local rules. In contrast, the proposed rule would
permit the courts -- acting through their clerks' offices -- to "regulate practice in
a particular case inmany manner consistent with federal law." He fears that the
clerks' offices will not interpret "federal law" as encompassing the federal and
local rules. He urges retention of the requirement that orders in particular cases
must conform to the federal rules and local circuit rules.

3. Cathy Catterson, Clerk of Court
United States Court of Appeals L
121 Spear Street L

P.O. Box 193939
San Francisco, California 94119-3939 _

(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The existing rule allows the court to regulate practice in any manner consistent
with federal law "these rules and local rules of the circuit." The new rule
deletes the quoted language. Is it assumed that the federal and local rules are
encompassed within "federal law" or is there a substantive change?

Gap Report

1 . In the second sentence of (a)(l) the phrase "a generally applicable direction to a
party or a lawyer" is changed to "a generally applicable direction to parties or
lawyers". If a directive is addressed to a specific party or a specific lawyer, it
may well be in the form of an order. It is only when the requirements are V
intended to affect the class of "parties" or "lawyers" that Rule 47 appropriately
insists that the requirements be embodied in formal local rules.

2. Rule 47(b) is amended to allow the courts of appeals to regulate practice in a
particular case "in any manner consistent with federal law, these rules, and
local rules of the circuit." Although "federal law" could be construed to
include the federal rules and local rules, the specification is in the current rule,
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has been helpful to practitioners, and should be continued lest its deletion be
understood as a substantive change.
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Comments on Proposed Amendments to Rule 48

None

L
Gap Report

One minor language change is recommended. In the first sentence of subdivision (a),
the phrase "make recommendations about" is changed to "recommend".

IJ

7

ir

LJ,
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Comments on Proposed Amendments to Form 4
L

I. ' General Summary of Public Comments on Form 4

L. Five comments on Form 4 were submitted.

Two commentators endorse the proposed changes. Two commentators oppose
the proposed changes because of the expanded and detailed nature of the information
requested. One of them says that the "penalty of perjury" clause obviates the need for
collection of any detailed information.

Two commentators question the provisions requiring a prisoner to attach a
certified statement of his or her institutional account for the last six months. The
commentators note that a prisoner will not have control over obtaining a timely
response to a request for such a statement. A third commentator focuses on the

L difficulty a prisoner would have in obtaining timely statements from previous
institutions if the prisoner has lived in more than one institution during the relevant six-
month period. That commentator suggests amending the form to require a certified

L statement from the institution in which the prisoner currently resides and the name of
any other institutions in which the prisoner has had accounts during the same six-month
period. Alternatively, the commentator suggests authorizing a court, with the
prisoner's consent, to extrapolate from the statement obtained from the prisoner's
current institution. If the prisoner refuses consent, the prisoner would be required to
obtain statements from all relevant institutions.

Two commentators object to requiring an applicant to state the issues that the
L applicant wishes to pursue on appeal.

r One commentator asks whether it is fair to treat the assets of the applicant's
L spouse as available to the petitioner because they may not be available to the applicant.

One commentator suggests that the form should make it clear that although a
prisoner is required to pay the full filing fee even if IFP status is granted, the fee may
be paid in installments from his/her institutional account if the prisoner does not
presently have sufficient funds.

The' same commentator also suggests that the form should reflect the fact that
IFP status may apply not'only to filing fees or the cost of bond for fees, but also to
other costs such as preparation of the transcript.

E
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Form 4

One commentator suggests that there should be a specific time limit on
employment history.

ri
II. Summary of Individual Comments on Form 4

1. Bennet Boskey, Esquire
1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036 V
Mr. Boskey says that the proposed revision "is an overreaction against the
present lack of specificity." [7

He asks whether it is fair to treat the petitioner and the petitioner's spouse
always as one. Even if it normally would be fair, shouldn't the form take into
account that they may be separated, either by living apart or in their financial
arrangements, and that the petitioner may not have any real access to the
spouse's assets.

He questions the provision requiring prisoners to attach a certified statement of
their receipts, expenditures and balances during the last six months in their L
institutional accounts. He asks whether timely response to such requests can be
obtained. g

2 Mr. Clayton R. Jackson 06751-097
Mr. Richard Arrota
Mr. Roscoe Foreman
C.S. 4500
North Las Vegas, Nevada 89036-4500

They suggest striking the last sentence of question four ("If you have multiple t
accounts, perhaps because you have been in multiple institutions, attach one
certified statement of each account."). They suggest replacing it with the
following: .J

"If you have multiple accounts, attach one certified statement of each
account. If you have had an account at more than one institution during
the past six months, attach a certified statement of your account at your A
current institution (indicating the number of months this account has
been active), and the name of any other institutions in which you have
had accounts during the balance of the same six-month period."

They note that an incarcerated person is able to obtain a statement from his/her
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Form 4

current institution. But if one has been at multiple institutions during the
relevant six-month period, serious difficulties will arise in attempting to comply
with the published language.

They propose another alternative -- permitting the court, with the permission of
the prisoner, to extrapolate for the six-month period based upon the certified
balance of the reported period. If the prisoner-refuses to consent, the prisoner
would be required to obtain certified statements from every institution in which
he/she resided during the six-month period.

3. David C. Long, Esquire
The State Bar of California

L 555 Franklin Street
San Francisco, California 94101-4498

The Board of Governors of the State Bar of California voted to oppose the
proposed changes to Form 4. The decision was based upon recommendation of
four State Bar Committees (Administration of Justice, Appellate Courts, and
Legal Services Section,, and the Litigation Section)

The bar committees and sections object to the requirement that prisoners
provide certified statements from prison officials regarding their institutional
accounts because prison officials are then in control of a prisoner's ability to
obtain IFP status. That control may permit prison officials to effectively block
a prisoner's appeal. They also note that obtaining the forms in time to meet the
deadline for filing! a notice of appeal will be especially difficult.

The committees also, objected to the expanded and detailed nature of the
I information requested, noting that the burden of providing such information
L- may serve as a deterrent to obtaining access to the appellate process.

The committees note that the form asks the applicant to list the issues on appeal.
The subject matter of the appeal has no relevance to a motion for IFP status.

One committee says that the inclusion of the "penalty of perjury" clause
obviates the need for Form 4 in its entirety.

Lo
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4. Carol A. Brook, Esquire 7
William J. Genego, Esquire
Peter Goldberger, Esquire
Co-Chairs, National Association of Criminal Defense Lawyers

Committee on Rules of Procedure
1627 K Street, N.W. FA
Washington, D.C. 20006 , L

The Committee notes that modification of Form 4 is necessary in light of the
amendments to 28 U.S.C. § 1915. The Committee says that the proposed form l
is an improvement in many respects, but suggests a number of additional
changes. l
1. The form should make it clear that although § 1915(b)(1) requires a

prisoner who files an appeal IFP to pay the full filing fee, the fee may be
paid in installments from his/her institutional account if the prisoner
does not presently have the funds to do, so. The form also should inform
prisoners that this requirement does not apply to habeas corpus of § 225
proceedings. Mli

2. The form should reflect the fact that it applies to items other than
payment of docket fees or a bond for fees. A litigant who is able to pay
the filing fee, may not be able to pay other costs that are covered by
§ 1915, such as transcript preparation and, in certain circumstances,
having the record on appeal printed. ' 

3. The committee'-suggests deleting the portion of the form asking the L
applicant to state the issues on appeal.
The form does not explain why an applicant should be required to state
his or her issues on appeal. If the purpose is to aid in determining
whether the appeal is "frivolous" under § 19 15(d), it is not an effective,
or fair, method t obtain that information. The applicant is not given V
notice that the response will be used to determine whether the appeal is
frivolous, and thus whether IFP status will be granted.
In addition, th formdoes not encourage full and complete statement of L
the issues -- the form suggests that a perfunctory statement, without
supporting facts or other relevant information, is sufficient.

4. It would be helpful to include a specific time limit for employment LI
history.

C
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5. Dana E. McDonald
President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the proposed amendments; indeed says,
Lc "Proposed Form 4 should be adopted without change."

Gap Report

The following changes are recommended.
L 1. The employment history for the applicant and the applicant's spouse is required

for only the preceding two years.
2. The statutory requirement that a prisoner attach a statement of the balances in

L the prisoner's institutional accounts applies only when the prisoner is seeking to
appeal a judgment in a civil action or proceeding. The instruction is amended
accordingly.

L

L.

LF
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L COMMaTIEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
L

April 1, 1996

L TO THE BENCH, BAR, AND PUBLIC:

The Judicial Conference Advisory Committee on Federal Rules of Appellate Procedure hasL completed its style revision of the entire set of Appellate Rules using uniform drafting guidelines. It
has requested that the proposed revision be circulated to the bench, bar, and public generally for

7 comment.

The style revision of the Appellate Rules is part of a comprehensive effort to clarify and
C simplify the language of all the Federal Rules of Practice and Procedure. The changes here proposed

are intended to be nonsubstantive. In the course of reviewing the rules, however, existing ambiguities
and inconsistencies surfaced, and the committee decided that a few substantive revisions were7 necessary. These limited changes have been specifically identified in the Committee Notes.

The advisory committee has also been considering substantive amendments to Appellate Rules
27, 28, and 32. Proposed amendments to these three rules were published last year and were revised
in light of comment received. Rather than publish these revisions separately, we have included themE as part of this packet. Accompanying Committee Notes explain the substantive changes.

We request that all suggestions and comments, whether favorable, adverse, or otherwise, be
placed in the hands of the Secretary as soon as convenient and, in any event, no later than

L December 31, 1996. AU communications should be addressed to the Secretary of the Committee
on Rules of Practice and Procedure, Administrative Office of the United States Courts, Washington,
D.C. 20544. Comments received become part of the official record and are available for public

L. inspection.

To provide individuals and organizations an opportunity to comment orally on the proposed
L amendments, hearings are scheduled to be held in Washington, D.C. on July 8, 1996, and in Denver,

Colorado on August 2, 1996. Those.wishing to testify should contact the Secretary of the Committee
at the above address at least 30 days before the hearing

The Advisory Committee on Appellate Rules will review all timely received comments and
will take a fresh look at the proposals in light of the comments. If the advisory committee approves
the changes, they and any revisions, as well as a summary of all comments received, will then be
considered by the Standing Committee.

L The Judicial Conference Standing Committee on Rules of Practice and Procedure has not
approved these proposals, except to authorize their publication for comment These proposed
amendments have not been submitted to nor considered by the Judicial Conference of the United
States or the Supreme Court.

Alicemarie X Stotler Peter G. McCabe
Chair Secretary
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L ADVISORY COMM=lTEE ON APPELLATE RULES
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

The Federal Rules of Appellate Procedure were enacted more than twenty-five years ago.
The rules have been amended on twelve occasions since then by committees and reporters who have
had no drafting guidelines to direct them. Without uniform drafting guidelines, inconsistencies in
language and ambiguities in the rules have surfaced. Changes in committee membership and
reporters, who produce initial drafts, have added to the unevenness in the rules.

In 1991, the Standing Committee on Rules of Practice and Procedure embarked on a style
project to promote uniformity among the different sets of rules (i.e., appellate, bankruptcy, civil, and
criminal procedural rules) and to simplify and clarify them. Bryan A. Garner, a respected legal-L writing scholar, has led the style project under the auspices of the Committee's Subcommittee on
Style. The advisory rules committees have used the uniform drafting guidelines, which were
developed by Mr. Garner, in drafting individual proposed rules amendments.

When the Standing Committee on Rules of Practice and Procedure recommended that the
advisory rules committees consider revising entire sets of rules using uniform drafting guidelines, the

L Advisory Committee on Appellate Rules welcomed the opportunity. A review ofthe Appellate Rules
discloses obvious drafting problems and unclear provisions that can be improved. The rules often
contain long narrative passages with few section dividers and headings to aid readers. There are
inconsistencies in the general format of the rules.

EL The changes proposed in these revisions are intended to be non-substantive. The advisory
committee is keenly aware that seemingly minor changes can unintentionally result in substantive
changes. The committee refrained from making stylistic improvements if they resulted in substantiveF changes unless otherwise necessary. Revisions were approved only after the completion of an
elaborate review process.

Inevitably, some substantive changes had to be made. These changes are identified by the
committee and explained in the accompanying Notes to the rules. Although the committee devoted
much time to identifying the substantive changes, we hope that this comment period and the
widespread review afforded by it will capture any that we inadvertently missed. We also hope to
receive comments on the uniform drafting guidelines, which can be obtained on request from the
Secretary to the Committee.

L
The proposed revision of the Federal Rules of Appellate Procedure using uniform drafting

guidelines is set out in the right-hand column ofthe accompanying side-by-side comparison. The textL in the left-hand column contains the existing rule. Text italicized in the left-hand column identifies
proposed rules amendments that were earlier published for comment with prospective effective dates
either of December 1, 1996, or December 1, 1997.

James K Logan
Chair
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L BACKGROUND NOTE

The Federal Rules of Practice and Procedure are respected for their clarity and simplicity
and serve as working models for many state and local court rules. Some of the brightest legal
minds have participated in the rulemaking process, drafting and revising the various sets of rules

L-= beginning in the 1930's. Yet the rules suffer from a shortcoming inherent in their development
Each set of rules - Appellate, Bankruptcy, Civil, Criminal, and Evidence - was prepared by a
separate committee with its own set of consultants and drafters and its own set of stylistic

L preferences that have changed over time. Too often the rules now contain different phrases and
words intended to mean the same thing, leading to unnecessary ambiguity and the loss of
simplicity.

In 11991, the Judicial Conference Committee on Rules of Practice and Procedure, under
the leadership of its chair, Judge Robert E. Keeton, established a Subcommittee on Style tasking it
to clarify, simplify, and eliminate inconsistencies in proposed rules amendments. That charge was
later expanded to include a review of the entire set of Appellate Rules. A list of the members on
the Subcommittee on Style follows. The subcommittee's first chair was one of the country's
premier experts on legal procedure, Professor Charles Alan Wright. One of Professor Wright's
first actions was to request Bryan A. Garner, a leading legal-writing scholar, to assist the
subcommittee in its work.

rit Bryan Garner prepared drafting guidelines setting out a common set of style preferences
from which the style subcommittee began its work The guidelines have been published as the
Guidelinesfor Drafting and Editing Court Rules. They are also available on request from the
Secretary to the Committee on Rules of Practice and Procedure. The guidelines are intentionally
flexible and recognize the need to accept exceptions on occasion to accommodate certain
entrenched traditions. We would be pleased to receive comment on this publication also.

In 1994, after nearly six months of intensive work, Bryan Garner finished revising the
entire set of the Federal Rules of Appellate Procedure. The draft went to the Subcommittee on
Style and was considered by the Judicial Conference Advisory Committee on Appellate Rules at
its October 1994 meeting, after the committee divided itself into several subcommittees to review
individual rules. The advisory committee later devoted most of its April and October 1995 three-
day meetings to the draft. During that period, the Subcommittee on Style was reviewing the same
draft and the advisory committee's modifications to it At its October 1995 meeting, the advisory
committee reviewed the recommendations ofthe Subcommittee on Style and made its final
changes to the draft. It recommended that the draft be published for public comment for an
extended time beginning in April 1996 and ending nine months later on December 31, 1996.

-The Committee on Rules of Practice and Procedure reviewed the proposed revision at its
January 1996 meeting and approved the advisory committee's recommendation to publish it. The
attached draft is the product of this effort. It is being circulatedwidely and has been made

L available to legal online services and publishers. Public hearings have also been scheduled. We

vii
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hope to receive substantial feedback.

At the end of the comment period, the advisory committee will review all comments V
received and decide on appropriate modifications. Assuming the bench, bar, and public reaction isgenerally favorable, the set of l es, as revised wil be submited to the Commitee on Rules of
Practice and Procedure at its summer 1997 meeting. Action on the proposal could then be taken
by the Judicial Conference at its September 1997 session and later by the Supreme Court. Ifapproved by the Court, it would be transmitted to Congress by May 1, 1998, and would take ,
effect on December 1, 1998, unless Congress acted otherwise.

We recognize that a comprehensive change of established and well-known legal usages
may cause transitional difficulties, and we did not undertake this revision lightly. We believe thateven a cursory examination of the side-by-side comparison between the existing and proposed
rules will disclose thei r manifest superiority. And we hope that present and future generations of
lawyers and jurists will benefit from today's careful eforts to revise the rules for clarity and'
consistency.

THE SUBCO MTEONS1AyLE1[
OF THE

COMMEE ON RULES OF PRACTICE AN]D PROCEDURE

Professor Charles Alan Wright, chair (1991- 1993); A , ,

Judge George C. Pratt, member (1991- 1993), cbair (1993 1995);
Judge Alicemarie H Stotler, member (1991-193);
Joseph F. Spaniol, Jr., consultant (1991 - present);
Bryan A. Garner, consultant (1991 - present); ,
Judge Robert E. Keeton, ex officio (1991 1993);

Judge James A. Parker, member (1993-1995), chir (1995 - present);
Professor Geoffrey C. Hazard, Jr., member (li9§ - present); and

Judge William R. Wilson, Jr., member (199?l5 - eet..
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TITLE L APPLICABILITY OF RULES TITLE I. APPLICABILITY OF RULES

Rule 1. Scope of Rules and Tide Rule 1. Scope of Rules; Title
LI

(a) Scope of rules. - These rules govern (a) Scope of Rules.
procedure in appeals to United States courts of
appeals from the United States district courts and the", (1) These rules govern procedure in the United
United States Tax Court; in appeals from bankruptcy States courts of appeals.
appellate panels; in proceedings in the courts of
appeals for review or enforcement of orders of (2) When these rules provide for filing a
administrative agencies, boards, commissions and, motion or other document in the district
officers of the Unite d States; and in' applications for court, the procedure must comply with the,
writs or other relief which a court of appeals or a practice of the district court
judge thereof is competent to give. When these rules
provide for the making of a motion or application in
the district court, the procedure for making such
motion or application shall be in accordance with the
practice of the district court.

(b) Rules not to affect jurisdiction. - These rules (b) Rules Do Not Affect Jurisdiction. These rules
shall not be construed to extend or limit the do not extend or limit the jurisdiction of the
jurisdiction of the courts of appeals as established by courts of appeals.
law.

(c) Title. -These rules may be known and cited (c) Title. These rules are to be known as the
as the Federal Rules of Appellate Procedure. Federal Rules of Appellate Procedure.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language

L to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. The Advisory Committee recommends deleting the language in subdivision (a) that
describes the different types of proceedings that may be brought in a court of appeals. The Advisory
Committee believes that the language is unnecessary and that its omission does not work any substantive
change.



Rule 2. Suspension of rules Rule 2. Susension of Rules,

In the interest of expediting decision, or for other On its own or party's motion, a court of appeals
good cause shown, a court of appeals may, except as may - to expedi its decision or for other good
otherwise provided in Rule 26(b), suspend the cause - suspend rooionvof anye(shese rules
requirements or provisions of any of these rules in a in a particular case and order proceedings as it-C
particular case on application of a party or on its own directs,except as otherwise provided in Rule 26(b).
motion and may order proceedings in accordance
with its direction.

Comnmittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic on y.
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L TITLE AI. APPEALS FROM JUDGMENTS TITLE II. APPEAL FROM A
AND ORDERS OF DISTRICT COURTSJUDGMENT OR ORDER OF A

DISTRICT COURT

Rule 3. Appeal as of Right -How Taken Rule 3. Appeal as of Right -How

Taken

(a) Filing the Notice of Appeal. -An appeal (a) Filing the Notice of Appeal.
permitted by law as of right from a district court to a
court of appeals must be taken by filing a notice of (1) An appeal permitted by law as of right from
appeal with the clerk of the district court within the Ia district court to a court of appeals may be
time allowed by Rule 4. At the time of filing, the taken only by filing a notice of appeal with
appellant must furnish the clerk with sufficient the district clerk within the time allowed by
copies of the notice of appeal to enable the clerk to Rule 4. At the time of filing, the appellant
comply promptly with! the requirements of must furnish the clerk with enough copies
subdivision (d) of this Rule 3. Failure of an appellant of the notice to enable the clerk to comply
to take any step other than the timely filing of a with Rule 3(d).
notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the (2) An appellant's failure to take any step other
court of appeals deems appropriate, which may than the timely filing of a notice of appeal
include dismissal of the appeal. Appeals by does not affect the validity of the appeal,

L q permission under 28 U.S.C. § 1292,(b) and appealsdin but is ground only for the court of appeals
! bankruptcy must be takn in the manner prescribed to act as it considers appropriate, including
by Rule 5 and Rule 6 respectively. dismissing the appeal.

i t~~~~~~~~~~~~3)

'| k f} n c; rap owl fro 6- 'ad that By ' (3, An appeal by permission under 28 U.S.C.
(.sr) l1292(b) or an appeal in a bankruptcy case

is, shy static, w,/ a.s nmaybetakenonlyinthemannerprescribed
a-ppe4.I |frorkt any offie- d13+r, tmar idas 'A byRules and6.jespectively.

(b) Joint or consolidated appeals. - If two or more (b) Joint or Consolidated Appeals
persons are entitled to appeal from ajudgment or
order of a district court and their interests are such Was (1) When two or more peBwware entitled to

F to make joinder practicable, they may file a joint appeal from a district-court judgment or
notice of appeal, or may join in appeal after filing order, and their interests make joinder

separate timely notices of appeal, and they may practicable, they may file a joint notice of I
thereafter proceed on appeal as a single appellant. appeal. They may then proceed on appeal
Appeals may be consolidated by order of the court of as a single appellant.
appeals upon its own motion or upon motion of a
party, or by stipulation of the parties to the several (2) When the parties have filed separate timely
appeals. notices of appeal, the appeals may be joined

L U> court of appealpr
I omen en its ovnor a paty 'mot1Him
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(c) Content of the Notice of Appeal. - A notice (c) Contents of the Notice of Appeal.
of appeal, must specify the party or parties taking the
appeal by naming each appellant in either the caption (1) The notice of appeal must:
or the body of the notice of appeal. An attorney
repre~senting morethan one party may fulfill this (A) specify the party or parties taking the
requirement by describing those parties with such appeal by naming each one in the
terms as "all plaintiffs," "the defendants," 'the caption or body of the notice, but an

plaintiffs A, B, et al.," or "all defendants except X.' attorney representing more than one, L
A notice of appeal filed pro se is filed on behalf of, party may describe those parties with
the party signing the notice and the signer'sspouse such terms as 'all plaintiffs," "the
and minor children, if they areuparties, nless the defendants,", "the plaintiffs A, B, et'
noticej of appeal clearly indicates a contrary intent. n al.," or "all defendants except X';
a class action, whether or not the class has been
certified, it is sufficient for the notice toqname one (B) desigae the judgment, order, or;part
pe hoei thieeof beilngappealed ,d proqualified to brinigl the appea as representativethrobenapaldad
of the class. 'A ntic If appal also nwst designate
the jud ent, order, orr tereof ap paed fromI (C) name the court to whi the appe4 is
and must name the cour to which the appeal is take ,
taken. An~ appeal will not be dismissed for,
inrma otppeal, ,r (2) A pro se notice of appea istconsidered filed
fpr jq it namea whose intent to appeal is on behalf of die signer and the signer's
oeise ispouse and minor childen iey ar
Appendix oFrmfr ora notic paris ; nes the notice clearly 'indicates 

(3) In a class action, whether or not the class
has been certified, the notic of appeal is ¼

$ ,,1 , , , I sufficient if it names, one person qualified

to bring the appeal representative of the j
Class..

(4) An appeal must not be dismissed for
informality of form or, title of the notice of
appeal, or for failure to name a pary whose k k
intent to appeal is otherwise clear from theD
notice.

(5) Form 1 in ihe Appendix of Is is a
__________________________________ suggested form of a noticeof appeal.
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,1t'!1 . . ] . ';.;~~~~~~~~~~~~~~~~~~L



(d) Serving the Notice of Appeal. -MTe clerk of (d) Serving the Notice of Appeal.
r ~~the~ district court shall serve notice of the filing of a

notice of appeal by mailing a copy to each partys (1) The district clerk must serve notice of the
counsel of record (apart from the appellant's), or, if a filing of a notice of appeal by mailing a
party is not represented by counsel, to the party's la"St copy to each party's counsel of record-
known address. The clerk of the district court shall excluding the appellant's - or, if a party is
forthwith send a copy of the notice and of the docket proceeding pro se, to the party's last known
entries to the clerk of the court of appeals named in address. When a defendant in a criminal
the notice. The clerk of the district court shall case appeals, the, clerk must also serve a
'likewise send a copy of any later docket entry in the copy of the-notice of appeal on the
case to the clerk of the court of appeals. When a defendant, either by personal service or by
defendant appeals in a criminal case, the clerk of the mail addressed to the defendant. The clerk
'district-court shall also serve a copy of the notice of must promptly send'a copy of the notice of
'appeal upon the defendant, either by personal service appeal and of the docket entries -' and any
or by mail addressed to the defendant. The clerk later docket entries - to the'clerk of 'the
shall note on each copy served the date when the court of appeals named in the notice. The

L ~~notice of appeal was filed and, 'if the notice of appeal' district clerk must note, on each copy, the
was filed in the manner provided in Rule 4(c) by an dat wethnoieof appeal was filed.
inmate confined in an institution, the date when the Ofi 3fr ICt

clerk received the notice of appeal. The clerks (2) If an inmate cof d in an institution files
falueto serve, notice does not, affect the ~validity of a notice of app inthe manner provided

the apelService is sufficient 'notwithstanding the 'by Rule 4(c), must also note the
d atofaparty or the party's counsel. The clerk date when teclerk docetdthe notice.

shall note in the docket the names, of the patie o sr

V~ whom the clerk mails copies, with'the date of (3) The~lerk's failure to serve notice does not
mIng affect the validity of the appeal. The clerk

must note on the, docket the names of the

L ~~~~~~~~~~~~' ~~~~~~parties to whom the'dcerk mdails copies,
with the~ date of malng Service, is
4~~& uffiientotwitandi thedeath of a

2 ~~~~~~~~~~~~~~~~~~~~party or the party's counsel.

(e) Payment of fees. -Upon the filing of any (e) Payment of Fees. Upon fdiing anotice of
separate or joint notice of appeal from the district appeal, the appelln mutpythe district clerk
court, the appellant shall pay to the clerk of the all required fee. The district clerk receives the

I-11*1 district court such fees as are established by statute, appellate docket fee on behalf of the court of
L ~~and also the docket fee prescribed by the Judicial appeals. ' 

Conference of the United States, the latter to be
recive bythe clerk of the district court on behalf of

the court of appeals.

Comnmittee Note

The language and organization of the rule are amended to make the rule more easily under-stood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
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to make style and terminology consistent throughout the appellate rules. These changes are generally
intended to be stylistic only; in this rule, however, substantive changes are recommended in subdivisions ,a)
(b) and (d). ,f,

Subdivision (b). A joint appeal is authorized only when two or more persons may appeal'from a single
judgment or order. A joint appeal is, treated as a single appeal and the joint appellants file a single brief.,
Under existing Rule 3(b) parties decide whether to join their appeals. They may do so by, filing a joint
,notice of appeal orby joining their appeals after, filing separate notices of appeal. w

/'In consolid'ated appeals the separate appeals do not merge into one. ar u e jr cntzr4 The
parties do not proceed as a single appell thc C1 'acaffims
United 2t1i 4. TiPP* 975 3 Under existing Rule 3(b) it is unclear whether
appeals may be consolidated 'without court order if the parties stipulate to' consolidation. 'The proposed
language resolves ihat mbiguity by requiringA courtkrder for con t. The 'or may benero
upn^ mtion nf a p nSy or .by .th cour onis wnm -irs~~~~~~a 7-7-" A v ;w s v~-~ Ct 11% v& ui P

The proposed language also requires pcourp o join appes after separae notices of appeal have
,been filed. Th 'zrdzr wil e it clear that thc gppg pre jaipnpeaa,'bed fie

Subdivsion d. Paragaph (d)(2) has been amended to require that when an inmate files a notice of
appeal by depositing the notice in the institution's internal mail system, tclerk must note the docketing
date - rather tan the receipt date on the notice of appe alefore serving copes of it. This change
conforms to a ecommended change in Rule 4(c). Ruie 4(c) is4amended toiprovide that w n an inmate,
files the first notice of appeal in a civil case by depositing the notice in an institution's internal mail system, j
the time fpr flinrtg a cross-appeal runs from the date the districtcourt doket the inmats not of appeal.
PExisting 4le 4)says that in such a case the time for filing a cross-appeal runs from the date the district
court receivs tinmate's notice of appeal. A court may "receive" a paper when its mail is delivered to; I
it even if the m, is not processed for a day or two, m g the date of receipt uncertain. "Docketing" is1

an easily id d "event. The change is made to eliminate the uncertainty.

\ , ' 1i''f'l4"lsil>0>i, lil 1,, ,' I i ' 4, ' ' ni 2 i F f

Ri. 31 UV. FLC .Sj ,J New r r ( k I L( 3A ; 3 t rilL rme d

T)¶4lkc~s t clear tkS a'-~. 4php l Agor-5r~ *k biy n- C trz

RU le'. uC+* - n rt J' tC c C Say. ,ePg 6
& &PI ,06 -6y,
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7h
Rule 3.1. Appeal from a Judgment Entered by a Rule 3.1 Appeal from a Judgment of a
Magistrate Judge in a Civil Case Magistrate Judge in a Civil

Case

When the parties consent to a trial before a
magistrate judge under 28 U.S.C. § 636(c)(1), any (&KTo the District Court. When the parties hav
appeal from the judgment must be heard by the court co nted to a trial before a magistrate ju
of appeals in accordance with 28 U.S.C. § 636(c)(3), under U.S.C. § 636(c)(1), an ap rom the
unless the parties consent to an appeal on the record judgment i eard by the court of peals in
to a district judge and thereafter, by petition only, to accordance wiN§ 636(c)(3) ess the parties
the court of appeals, in accordance with 28 U.S.C. have consented- t the e ofreference to a
§ 636(c)(4). An appeal under 28 U.S.C. § 636(c)(3) magistrate judge - appeal on the record
must be taken in identical fashion as an appeal from to a district judge d the by petition only, to

L any other judgment of the district court. the court of als under § ((4)-

L } , (b) To th urt of Appeals. An ap der
§ , § (c)(3) must be taken ,in the same w as an

___________________________________________ ,ppeal from any other district-court judgme

Committee Note

Th la d oganization of the rule are amended to make thyre easily understood. In
addition to changes moe the unders y Committee has changed language
to make style and terminology cons ghout the appellate rules. These changes are intended to

*i ' be stylistic only.

Tk e. Fe-Aeral Co0°rfts I£-pit-Oveta enI 4ck or /'l14, pa. L. 7

re-pe-ol e pztowr4-&7-spkS 6 ((g) 0awVS.k C Cc). TS; f
C StaAuv4fory aha~e LooS +;,t bwke#o ~v~+?es ~ e&%i+ +0 +HeLI o t o r 4_

r ^^~~M& i6Fr4a1e_ Ite eps /~s dip we, iy a KA o-s a- mv4rcro r;ai L |

Ao +kt ¢uet oF arpet~s onlerlP 6. gc (4C) tha+^tx y tt 

c* ost + appcd / 4r5+ o d°4istryt jGZ.L ay. tke4er 0fSl

4r~te~vkeA~+so ~ive's* # In

r 4*~~~~~s ga rest; 1 of- tke- s4-Kt4uory aveR.LYe,_+zs -R' J o Dl
3.1 Is )Lo Ic^ wnecess,_Pt Sancr_ Tvlc 3.l-e ttxa +., _ pfi ar-4- r~

3 o r S~~~~~~~~~~~~~~~~s/6I4visierz -S b Ai ;5iovs i 
VeC695C~. o1 rkC Pro%;, SjonS j_ -I 6-) pO -- G !s (i:-becn

YL +'~L t o J~ulc.. 3(^ C3) & t 2 3.I I h 6n
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Rule 4. Appeal as of Right -When Taken Rule 4. Appeal as of Right -When

Taken

(a) Appeal in a civil case. (a) Appeal in a Civil Case.''
(1) Except as provided in paragraph (a)(4) of

this Rule, in a civil case in which an appeal is (1) Time for Filing a Notice of Appeal.
permitted by law as of right from a district court to C,
a court of appeals the notice of appeal required by (A) In a civil case, except as provided in
Rule 3 must be filed with the clerk of the district i les 4(a)(4) and 4(c), the notice of
court within 30 days after the date of entry of the 4 (})(B)( appeal required by Rule 3 must b filed
judgment or order appealed from, but if the United with the district clerk within 30 days
States or an officer or agency thereof is a party, the after thDe judgment or
notice of appeal may be filed by any party within order appealed from is entered.
60 days after such entry. If a notice of appeal is
mistakenly filed in the court o~f appeals, the clerk (B) When the United States or its officer or
of the court of appeals shall note thereon the dat; agency is a party, the notice of appeal
wfien the clerk eiVed the notice and send it to may be filed by any party within 60
the clerk of the district c6u1t and the notice will be days after efttr, -v
treated as filed in the district court on the date so Camre r- oppealek grg;z s

noted. cn+creat.C

(2) A notice of appeal filed after the court (2) Filing Before Entry of Judgment. A
announces a decision or order but before the entry notice of appeal filed after the court
of the judgment or order is treated as filed on the announces a decision or order - but before
date of and after the entry. the entry of the judgment or order - is

treated as filed on the date of and after the
entry.

(3) If one party timely files a notice of appeal, (3),4Notice of Cross-sApep If one party
any other party may file a notice of appeal within timely files a notice of appeal, any other
14 days after the date when the first notice was party may file a notice of appeal within 14
filed, or within the time otherwise prescribed by days after the date when the first notice was
this Rule 4(a), whichever period last expires. filed, or within the time otherwise

prescribed by this Rule 4(a), whichever
___________________________ _ / period ends later. L

.,ae .8 .
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(4) If any party files a timely motion of a type (4) Effect of a Motion on a Notice of Appeal.
specified immediately below, the time for appeal
for all parties runs from the entry of the order (A) If a party timely files in the district
disposing of the last such motion outstanding. This court any of the following motions

L. provision applies to a timely motion under the under the Federal Rules of Civil
Federal Rules of Civil Procedure: ''Procedure, the time to file an appeal

(A) for judgment under Rule 50(b); runs for all parties from the entry of the
(B) to amend or make additional findings of fact order disposing of the last such

under Rule 52(b), whether or not granting the remaining motion:
motion would alter the judgment;

X (C) to alter or amend the judgment under Rule (l) for judgment under Rule 50(b);
59;

CD) for attomey's fees under Rule 54 if a district (ii) to amend or make additional
court under Rule 58 extends the time for appeal; factual findings under Rule 52(b),

(E) for a new trial under Rule 59; or whether or not granting the motion
(F) for relief under Rule 60 if the motion is filed would alter the judgment;

LI no later than 10 days after the entry of judgment
(iii) for attorney's fees under Rule 54 if

C . a district court extends the time
L : . appeal under Rule 58;

Civ) to alter or amend the judgment ,
. aunder Rule 59;

(v) for a new trial under Rule 59; or

(yi) for relief under Rule 60 if the
L motion is filed no later than 10

days, after the judgment is entered.

(compot v~in9Fe.Aerad alerle

L

for
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A notice of appeal filed after announcement or (BXi) If a party files a notice of appeal
entry of. the judgment but before disposition of any after the court announces or enters
of the above motions is ineffective to appeal from a judgment - but before it . a
the judgment or order, or part thereof, specified in disposes of any motion listed in
the notice of appeal, until the entry of the order Rule 4(a)(4)(A) - the notice
disposing of the last such motion outstanding. Ibecomes effective to appeal a
Appellate review of an order disposing of any of judgment or order, in whole or in
the aboveimotions requires the party, in .,Ippart, when the order disposing of l
compliance with Appellate Rule 3(c), to amend a the last such remaining motion is
previously filed notice of appeal. A party intending enteredI
to challenge an alteration oramendment of the A pr+Y ,1 4+ewt.4i;L!
judgment shall file a notice, or amended notice, of (u)to' challenge an order disposing of
appeal within the time prescried by his Rule 4 r or a judgrentialtered to
measured from the entry of the order disposing of a ny v or amenl upon such a motion,
the last such motion outstanding. No additional l; a 1e.A ; n I mustfile a notice of appeal, A
fees will be required for fihng an amended notice. ltt ' (') amened Onotceiofiapp - r

(.4) jin compliance withkRule 3(c)-
within the time prescribed by this 1

Rule measured from the entry of
the order disposing of te last such L
remaining motion.

(iii) No additional fee is required to filer L
an amended notice.

.1
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(5) The district court, upon a showing of (5) Motion for Extension of Time.
(Q1 excusable neglect or good cause, may extend the
X~1 time for filing a notice of appeal upon motion filed (A) The district court may extend the time

not later than 30 days after the expiration of the to file a notice of appeal if:r-I time prescribed by this Rule 4(a). Any such n o lfer thin
motion which is filed before expiration of the (i) a party so movesvWs0 days
prescribed time may be ex parte unless the court after the time prescribed by this
otherwise requires. Notice of any such motion : Rule 4(a) expires; and
which is filed after expiration of the prescribed
time shall be given to the other parties in (ii) that party shows excusable neglect
accordance with local rules. No such extension or good cause.
shall exceed 30 days past such prescribed time or
10 days from the date of entry of the order (B) A motion filed before the expiration of
granting the motion, whichever occurs later. the time prescribed in Rule 4(a)(1) or

(3) may be ex parte unless the court
es.. requires otherwise. If the motion is
L filed after the expiration of the

prescribed time, notice must be given
to the other parties in accordance with
local rules.

(C) No extension under this Rule 4(a)(5)
may exceed 30 days after the
prescribed time or 10 days after the
date when the order granting the

Lr. motion is entered, whichever is later.
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(6) The district court, if it finds (a) thatfa party (6)' Reopening the Time to File an Appeal.
entitled to notice of the entry of a judgment or The district court may reopen the time to
order did not receive such notice from the clerk or file an appeal for a period of 14 days after
any party within 21 days of its entry and (b) that the date when its order to reopen is entered,
no party would be prejudiced, may, upon motion but only if all the following conditions are
filed within 180 days of entry of the judgment or satisfied:
order or within 7 days of receipt of such notice, ,
whichever is earlier, reopen the time for appeal for --(A) themotion is filed within 180 day's
a period of 14 days from te date of entry of e AW:.aftet ft judgment Oorderis entered
order reopening the time for appeal. or within days after the moving party

rec ef iv s not of-sno ntry, +h'
'wltllitl! *hichever is earler;

(B) the court finds that the moving party
was entitled to notice of the entry of
the judgment or order sought to be C
appealed but did not receive the notice,
from the district court or any party
within 21 days after entry; and

(C) the court finds that no party would be
prejudiced.

(7) A judgment or order is entered within the (7) Entry Defined. A judgment or order is
meaning of this Rule 4(a) when it is entered in entered for purposes of this Rule 4(a) when C?
compliance with Rules 58 and 79(a) of the Federal it is entered in compliance with Rules 58
Rules of Civil Procedure. and 79(a) of the Federal Rules of Civil

Procedure.

Page12 L1



(b) Appeal in a Criminal Case.- In a criminal case, (b) Appeal in a Criminal Case.
a defendant shall file the notice of appeal in the
district court within 10 days after the entry either of (1) Time for Filing a Notice of Appeal.
the judgment or order appealed from, or of a notice
of appeal by the Government. A notice of appeal (A) In a criminal case, a defendant's notice
filed after the announcement of a decision, sentence, of appeal must be filed in the district
or order - but before entry of the judgment or court within 10 days after the later of:
order-is treated as filed on the date of and after
the entry. If a defendant makes a timely motion (i) the entry of either the judgment or
specified immediately below, in accordance with the the order being appealed, or
Federal Rules of Criminal Procedure, an appeal from
a judgment of conviction must be taken within 10 CiH) the filing of the Government's

r days after the entry of the order disposing of the last notice of appeal.
such motion outstanding, or within 10 days after the
entry of the judgment of conviction, whichever is (B) When the government is entitled to

C later. This provision applies to a timely motion: appeal, its notice of appeal must be
L (1) for judgment of acquittal; filed in the district court within 30 days,

(2) for arrest of judgment after the later of:
q 1 (3) for a new trial on any ground other than newly

discovered evidence; or Cl) the entry of the judgment or order I
(4) for a new trial based on the ground of newly being appealed; or
discovered evidence if the motion is made before

- ~~or within 10 days after entry of the judgment (ii) .the fiing of-M~tft
notice of apperky

L '
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(2) Filing Before Entry of Judgment. A 
notice of appeal filed after the court

,announces a decision, sentence, or order- L.
but before the entry of the judgment or
,,,,,, order -is treated as filed on the date of
and after the entry.

(3) Effect of a Motion on a Notice ,,of Appeal.,

, (A) 'f a defendant timel makes any, of the
following motions under the Federal
Rueles of Crminal Procedure, the L

notice of appeal from a judgment of ,
lcovuctiosnmust be filed withiin 10days'
,afte tl h entry oflthe order disposing of

It last such remainingimotion, or, -

within, 10 ,days after the entry ,of the,
judgmne of conviction,!whichever
period ends later. This provisioni
applies to a, timelymotion:

(i) for det of acquittl under
Rule 29'

Cii) for a new trial under Rule 33, but
if based on nrewly discovered '
evidence, only if the motion is
made no later than 10 days after
the entry of the judgment; or

(iii) for arrest of judgment under Rule V
34.

P
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A notice of appeal filed after the court announces a (B) A notice of appeal filed after the court
decision, sentence, or order but before it disposes of announces a decision, sentence, or

L any of the above motions, is ineffective until the date order -but before it disposes of any
of the entry of the order disposing of the last such of the motions referred to in Rule
motion outstanding, or until the date of the entry of 4(b)(3)(A) - becomes effective upon
the judgment of conviction, whichever is later. the later of the following:
Notwithstanding the provisions of Rule 3(c), a valid
notice of appeal is effective without amendment to (i) the entry of the order disposing of
appeal from an order disposing of any of the above the last such remaining motion; or
motions. When an appeal by the government is
authorized by statute, the notice of appeal must be (ii) the entry of the judgment of
filed in the district court within 30 days after (i) the conviction.
entry of the judgment or order appealed from or (ii)
the filing of a notice of appeal by any defendant. (C) A valid notice of appeal is effective

A judgment or order is entered within the meaning without amendment - to appeal from
of this subdivision ,when it is entered on the criminal an order disposing of any of the
docket. Upon a showing of excusable neglect, the motions referred to in Rule 4(b)(3)(A ).
district court may - before or after the time has
expired, with or without motion and notice - (4) Motion for Extension of Time. Upon a

L extend the time for filing a notice of appeal for a finding of excusable neglect or good cause,
period not to exceed 30 days from the expiration of the district court may-before or after the
the time otherwise prescribed by thisosubdivision. time has expired, with or without motion

and notice - extend the time to file a
notice of appeal for a period not to exceed
30 days from the expiration of the time
otherwise prescribed by this Rule 4(b).

The filing of a notice of appeal under this Rule (5) Jurisdiction. The filing of a notice of
4(b) does not divest a district court of jurisdiction to appeal under this Rule 4(b) does not divest
correct a sentence under Fed. R. Crim. P. 35(c), nor a sdir court of jurisdiction to correct a
does the filing of a motion under Fed. R. Crim. P. sentence under . . 5(c), nor
35(c) affect the validity of a notice of appeal filed does the filing of a motion under Fed:-.--
before entry of the order disposing of the motion. Gn1r 35(c) affect the validity of a notice

of appe`2 filed before entry of the order
disposing of the motion.

(6) Entry Defined. Ajudgment or order is
entered for purposes of this Rule 4(b) when

L________________________________ it is entered on the criminal docket.

L Pageral 15> 1 of tori "z*Z~r1 Pro coRdor
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(c) Appeal by an Inmate Confined in an (c) Appeal by an Inmate Confined in an
Institution.- If an inmate confined in an institution Institution.
files a notice of appeal in either a civil case or a LI
criminal case, the notice of appeal is timely filed if it (1) If an inmate confined in an institution files
is deposited in the institution's internal mail system ,a notice of appeal in either a civil or a
on or before the last day for filing. Timely filing may , , l , criminal case, the notice is timely if it is
be shown by a notarized statement or by a Ideposited in the institution's internal mail
declaration (in compliance with 28 U.S.C. § 1746) .'i>system on or before the last day for filing. V
setting forth the datePXof deposit and stating that first- If aninsttution has a system designed for
class postage has been prepaid. In a civil case in . llegal mail, the inmate must use that system.
which the first notice of appeal is filed in the manner to receive the benefit of this rule. Timely
provided in this subdiyision (c), the 14-day period filing lmaytbe'shown'bya decliardaonin "
provided in paragraph (a)(3) of this Rule 4 for comp iance with 28 U.S2.C § 1746 oirby a
another part toile a notice of appeal runs from the I otarized statment, either of which must
date when the d"istrict cotreives the first notice , forth date of depositand state that
of appeal In acncriminal case in which a defendant fistlass4c postage has been prepaid.Pq !
ftesa noticeofappeal inthemannerprovidedin ',I ,*llIlilK ,11 i,!,
this subdivision (0), the 30-day period for the d(2) If ai atefies the first notice of appeal
governmeet ,to fle its notice of appeal runs from the Iin aIivil case underths Rule 4(c) 'the 14- '
entry of thle,judg It ororer appealed from or dayperiod provided in Rule'4(a)(3) for
from the district cout receipt of the 'defendant's ano t er party tofie ainotic of a'pp runsnotie of: appe., t'IFI, I frothithre date when th distict ou1t

dockets the first notice.

PI [ 1'11 s ,1ll6>~;,tl,15 D S, 11(3) When a defendant in a criminal case files a
F D I *1 t 4.jl, ' Al~lD, . me I , < notice of appeal under this Rule 4(c), the

30-day period for the government to file its
notice of appeal runs from the entry of the!
judgment or order appealed from or from
the district court's docketing of the defen-
dant's notice of appeal, whicheverris later."

(d) Mistaken Filing in the Court of Appeals. If a
notice of appeal in either a civil or a crininal
case is mistakenly filed in the court of appeals,
the clerk of that court must note on the notice
the date when it was received and send it to thel L
district clerk. The notice is then considered filed
in the district court on the date so noted.

Page 1I
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Conmnittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; in this rule, however, substantive changes are recommended in paragraphs (a)(6) and
(b)(4), and in subdivision (c). .n A

Subdivision (a), paragraph (1). Although the Advisory Co ittee does not intend to make any
substantive changes in this paragraph, cross-referenCI~tO'Rule 4(c) halbeen added to subparagraph

1 ~~~(a)(l)(A). At V

Subdivision (a), paragraph (4). Item (vi) in subparagraph (A) of Rule,4(a)(4) provides that filing a
motion for relief under Fed. R. Civ. P. 60 will extend the time for filing a notice of appeal if the Rule 60
motion is filed no later than 10 days after judgment is entered. Again, the Advisory Committee does not
intend to make any substantive change in this paragraph. But because Fed. R. Civ. P. 6(a) and Fed. R. App.
P. 26(a) have different methods for computing time, one might be uncertain whether the 10 day period
referred to in Rule 4(a)(4) is computed using Civil Rule 6(a) or Appellate Rule 26(a). Because the Rule
60 motion is fled in the district court, and because Fed. R. App. P. 1(a)(2) says that when the appellate
rules provide for filing a motion in the district court, "the procedure must comply with the practice of the
district court," the Ad.;sry CN i 1 La le that the 10 day period is computed using Fed. R. Civ. P.
6(a). ruaes provides A

kSubdivision (a), paragraph (6).- Paragraph (6) permits a district court to reopen the time for appeal if
a party has not received notice of the entry of judgment and no pty would be prejudiced by the reopening.
Before reopening the time for appeal, the existing rule requires the district court to find that the moving
party was entitled to notice of the entry of judgment and did not receive it "from the clerk or any partyr within 21 days of its entry." The Advisory Committee recommends a substantive change. The Advisory
Committee recommends that the finding must be that the movant did not receive notice "from the district
court or any party within 21 days after entry." This change broadens the type of notice that can preclude
reopening the time for appeal. TMe existing rule provides that only notice from a party or from the clerk

L bars reopening. The new language precludes reopening if the movant has received notice from "the court."

Subdivision (b). sting Rule 4(b) provides that when the government is entitled to a
criminal case, the gove t's notice of appeal must be filed within 30 dayjudgment or
'the filing of a notice of appeal b defendant." Use of the term edant" creates an ambiguity.
It may mean that when there are multip endants in ag ,egovernment may file its notice of appeal
as to all defendants as late as 30 days after thcef appeal is filed by any defendant. Conversely,
it may mean that the government mu otice 30 days after the first defendant files a notice

L of appeal; failure to do sow n preclude the goverm from cross-appealing as to any subsequently
filed notices of a m the case. The Advisory Committee ends amending the rule to state that
the gov nt may appeal within 30 days after the later of entry o dgment or the filing of "the last
[ de aant's" notice of appeal. This will remove the existing ambi ui

Two substantive changes are proposed in what will be paragraph (b)(4). The current rule permits anL extension of time to file a notice of appeal if there is a "showing of excusable neglect." First, the rule is
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amended to permit a court to extend the time for "good cause" as well as for excusable neglect. Rule 4(a)
permits extensions for both reasons in civil cases and the Advisory Committee believes that "good cause"
should be sufficient in criminal cases as well. The proposed amendment does not limit extensions for good j
cause to instances in which the motion for extension of time is filed before the original time has expired.

he rule gives the district court discretion to grant extensions for good cause whenever the court believes
.it appropriate to do soprovided that, the extended period does not exceed 30 days after the expiration of .
the time otherwise prescribed by Rule 4(b). Second, paragraph (b)(4) is amended to- require only a
"finding" of excusable neglect or good cause and not a "showing" of them. Because the rule authorizes the
court to, provide an extension without a motion, a "showing" is obviously not required; a "finding" is Li
sufficient.

Subdivision (c). Substantive amendments are recommended in this subdivision. The current rule
provides .that if an inmate confined in an.institution files a notice of appeal by depositing it in the
institution's internal mail system, thelnotice is timely filed if deposited on or before the last day for filing.
Some'institutions have special internal mail systems for handling legal mail; such systems often record the
date of deposit of mail by an inmate, .,the, date of delivery of mail to an ilnmateatetc.TheAdvisor
Committee recommends amending the-ifule to require an inmate to use the system designed for legal mail,
if there is one, in order to receive the benefit of this subdivision.

When an inmate uses the filing meitod authorizd by subdivision (c), the current rule provides that "the
time for other parties to appeal' beg o run from thE.date the district court "receives" the inmate's notice
of appeal.' The rule is amended so hat the time foirother parties beiins to run when the district court
"dockets", the inmate's appeal. A cout may "receive" a paper when its mail is delivered to it even if the
mail is not processed for a~ day or tolnlmakingithe> date flrecpt`uncrtain' :Docketing" is an eaily
identified evet. tnThe cChangeis recom nde dto leoimnaeote pncertinty Paragraph (c)(3) is further
amended to, make it clar that the timc li'or the goyemft to imle ts appeal rs fr the later ii t entry
of the judgm entdor ord, er apple fnor t st tc s j1cketg of a defendant's notice filed under
thi~is paragraph(c. IrlIj1I

, I 1,'1t!,,,, 1' w~~~~~~~~~~~~~~~~~~~~I I lj pIjJ I, , I 1 '1,j' 'V

- i ,
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Rule 5. Appeal by Permission Under 28 U.S.C. Rule 5. Appeal by Permission under 28
§ 1292(b) U.S.C. § 1292(b)

(a) Petition for permission to appeal. -An appeal a) Petition for Permission to Appeal. To seek
from an interlocutory order containing the statement appeal from an interlocutory order containin
prescribed by 28 U.S.C. § 1292(b) may be sought by the statement prescribed by 28 U.S.C.
filing a petition for permission to appeal with the 1292(b), a party must- within 1O dayafter
clerk of the court of appeals within 10 days after the e entry of the district court's order- e with
entry of such order in the district court with proof of th circuit clerk a petition for permissin to
service on all other parties to the action in the district appal. The petition must include pr f of
court. An order may be amended to include the servi on all other parties to the di *ct-ourt
prescribed statement at any time, and permission to action, district-court order may t any time be
appeal may be sought within 10 days after entry of amende to include the prescrib statement,
the order as amended. and pe ion to appeal may sought within

C10 days afteentry of the ame ded order.

(b) Content of petition; answer. -The petition (b) Contents of Petition; nswer.
shall contain a statement of the facts necessary to an
understanding of the controlling question of law (1) The petition usf lude the following:
determined by the order of the district court; a
statement of the question itself; and a statement of (A) the facts n ary to understand the
the reasons why a substantial basis exists for a controllin qL tion of law that was
difference of opinion on the question and why an determin d by e district court's order,
immediate appeal may materially advance the
termination of the litigation. The petition shall (B) the qu tion itself;,
include or have annexed thereto a copy of the order
from which appeal is sought and of any findings of (C) the asons why a su tantial basis

fact, conclusions of law and opinion relating thereto. e for a difference f opinion on the
Within 7 days after service of the petition, an q on and why an i ediate appeal

F adverse party may file an answer in opposition. The materially shorten litigation;
application and answer shall be submitted without d
oral argument unless otherwise ordered.

an attached copy of the orde being
appealed and any findings of
conclusions of law, and relate

L / opinion.

) An adverse party may file an answer wthin
7 days after the petition is served.

(3) The petition and answer will be submitten
without oral argument unless the court

_ _ _ _ _ _ __ orders otherwise.
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(c) Form of Papers; Number of Copies.-All \(c) Form of Papers; Number of Copies. All
papers may be typewritten. An original and three papers must conform to Rule 32(a)(1). Thr
copies must be filed unless the court requires the opies must be filed with the original. un s the L
filing of a different number by local rule or by order c urt requires a different number by I rule
in a particular, case. or order in a particular case. i

(d) Grant of permission, cost bond; filing of (d) Grant f Permission; Fees ; ;;, CsBnFin
record. - Within 10 days after the entry of an order the Re d.,
granting permission to appeal the appellant shall (1) ,;
pay to the clerk of the district court the fees (1) Within days after of the order
established by statute and the docket fee prescribed granting rmissiono appeal, t appellant
by the Judicial Conference of the United States and must

(2)fil a ond for costs if required pursuant to Rule 
7. The clerk of thedistrict courtk hall ntif e all required fees; U
Upon receipt of suc notice the clerk' of the court of
appeals shall enter the appeal u'bn the docket. The (B) file cost bond requred under Rule
record shall be transmitted and filed ]in accordance 7
with Rules 11 and 12(. A notice of appeal need not \
be filed-.I (2) Aotice of appeal need nobe filed.

'' ' '(3 The district clerk must notify e circuit
clerk once the appellant has pai the fees. L
Upon receiving this notice, the ci uit clerk
must enter the appeal on the docke The
record must be forwarded and filedi
accordance with Rules 11 and 12(c).

Committee Note -

The langization of the rule areamende more easily understood. In
addition to changes mad to teig, the Advisory Committee has changed language
to make style and terminin out the appellate rules. These changes are intended to
be stylistico
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U Rules 5 and 5.1

1 , Rulc 5. Appeal by Permission Under 28 U.S.C. §

2 ' 2 129- (b)

3 (a) Pttion for pernission to appes. An appeo4

4 from an intcrlocutory order containg thc statecment

5 prescribed by 28 U. S.CG. § 1292(b6) may be sought by

6 filing a petition for permission to appeal with thc clerk of

7 the eaurt of appeals wihgin 10 days after the cntry of such-IA

8 orIr in c distriet raD t with pro of rvY oft all

-9 otvcr palics to thce action in the district court. An or-dr

10 may be amcnded to inelude the prescribed statement at

11 any time, and permission to appeal may bc sought within

12 10 days afer ntr of the order as ^fflfnded.

13 (b) Gontmnt ofpetition; answsr.-Thc petition shall

4 ~~~ ~~~14 contain a statement of the facets neeessary to an

1 5 Understandg of the controlling Vuestion of law

r ~~~ ~~~16 determined by the order of the district court; a st tmct

17 of thc qucstion itsclf; and a statement of thc rcasons why

18 a substantial basis cists for a diffcrcncc of opinion on thc

19 qucstion and why an inmcdiatc appeal may matcrially

2 0 advanec thc tcenation of thc litigation. Thc petition

L21 shoall inelude or ha-ye Waxd thereto a copy of thc order

K0S



22 from which appeal is sought and of any findings of fact,

23 conclusions of law and opinion rclating thercto. Within 7
. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

24 days aftcr scervic of thc petition an ad-vcrse party may filc

2 5 a i opposition. The application and answer

2 6 shall bc submitted without oral argumcnt unless otherwisc e

27 ordered.

2 8 (e) Form of Papers;, Anuber of Gopies.- All papers-

2 9 may bc typewritten. An original and thecc copics must bc

30 filcd unless thc court requircs thc filing of a diffcrcnt

31 number by local rulc or by order in a particular casc.

3 2 (d) Grant of pernission; cost bond; filing of

33 record. Within 10 days aftcr thc cntry of an order

34 granting permission to appeal thc appcllant shall (1) pay r
35 to ite clcrk of the district court tht fees established by

3 6 statutc and thc dockct fcc prcscribed by thc Judicial

37 Confcrcencc of thc United States and (2) filc a bond for 5
3 8 costs if required pursuant to Rulc 7. Thc clerk of thc 7

319 district court shall notif the elerk of the cowut of appcals

40 of the pwamt of dth fees., Upon rAeipt of such notiee L
4 1 the elerk of the court of appeals shtall ftr the appcal V
4 2 upon thc docket. Thc record shall bc transmittd and

43 filcd in accordancc with Ruiles 11 and 12(b). A noticc of

2 7
LI
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44 appeal ned not be F,,cd.

4 5 R-ule 5.1I. Appeal by Permission Under 28 U. S.CG. §

7 ~~~~~~4 6 636(e)(5)

47 (a) Petitdon for Leave to Appeal; Ansswer or Cross

4 8 Ptitidot. Ant appeal from a distriet court judgment,

4 9 entered after an appeoA under 28 U4.S .C. § 636(e)(4) -to a

50o district judgc from a judgment centcecd upon dircction of a

51 magistrate judge in a eivil easC, may bc sought by filtig a

52 petitin for leav-y to appeal. An appeal on petition for

5 3 leaycv to appeal is not a m&aHf of right, bu its allowanco

54 is a mattr of sound judicial diseretion. The petition shall

55 be filed with te lrk of courtof appeals within the

5 6 tiw provided by R-dse 4a) for filing a notiee of appeal,

5 7 with proof of scrviec on all pafties to thc action in thc

5 8 district court. A notiAA of appeal need not be filed.

5 9 Within 14 days after ser vie of the petition, a party mray

60 Fic an anwer in opposition or a cross petition.

61 (b) Content of Petitiot; Answer. The petition for

62 lcavc to appeal shall contain a statement of thc facts

63 necessary to an understanding of thc qucstions to bc

64 prcsented by thc appeal; a statecent of those qucstions

65 and of thc rclief sought; a statement of thc rcasofts why in

3



66 the opinion of the petitioner the appeal should be allowed;-

67 and a copy of the order, decree or judgment complained

68 of and any opion or mmrandum relatig teret. The E

69 petition and answer shall be submitted to a panel of judges

70 of the court of appeals without oral argument unless .

71 otherwise ordered.

72 e Fomn of Papers AJ.nber f Copies. All papers

73 may be .tyewritten. An origl and three pies must be

74 filed unless the court requires the filing of a diffcrent

75 number by local rule or by order in a particular case.
7,

7 6 (d) Allowanee of the Appeal, Fees; Cost Bond; Fig

7 7 of Record. Within 10 days after the entry of an order

78 granting the appeal, the appellant shall (1) pay to the clerk

7 9 of the district couirt the fees established by statfte and the _

8 0 doeket fcc prescribed by the Judicinl Conferncee of the

81 United States and (2) file a bond for costs if required

8 2 pursuant to Rule 7. The clerk of the distriet out shall r
83 n3tif the clerk of the court of appeals of the payment of

84 the fces. Upon receipt of such notice, the clerk of the

8 5 court of appeals shall enter the appeal upon the docket.

86 The record shall be transmitted and filed in aceordanee

8 7 with Rules 11 and 12(b).

4 E
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88 Rule 5 Appeal by Permission

89 (a Petition for Permission to Appeal.

9 0 X To request permission to appeal when an

91 appeal is within the court of appeals'

L 92 discretion, a party must file a petition for

93 permission to apeal. The petition must be

94 filed with the circuit clerk with proof of

9 5 service on all other parties to the district-

L 996 court action.

C 9 7 (2) The petition must be filed within the time

98 specified by the statute or rule authorizing

L~l 9 9 the appeal or. if no such time is specified.

100 within the time provided by Rule 4(a) for

101 filing a notice of appeal.

102 If a party cannot petition for aWeal unless

103 the district court first enters an order

104 granting permission to do so or stating that

105 the necessary conditions are met, the
L 10 6 district court may amen its orde, ae .

106 ~ ~~~~~~~~~yaed isoderto 0)

V 107 include the required permission or tf<Ot; )

10 8 statement. In that event, the time to

109 petition runs from entry of the amended

F ~~~~~~~~~~~~~~~5
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110 order. V
111 ()a1 Contents of the Petition: Answer or Cross-

O )real 4r: cat
112 Ptitio

113 (1) The petition must include the following:

114 (A) the facts necessary to understand the L
115 question presented:

116 f the question itself:

117 (C) the relief sought:

118 (D) the reasons why k

119 it i e appeal should be
IaA is aw zLL, rI a

120 allowe edin dean

121 thc app oal is Brithin the gblS. if) V

122 byb4isf statute or

123 rule a

124 and A

125 (E) an attached copy of: V
126 (i the order, decree, or C

127 judgment complained of and

128 any related opinion or V
129 memorandum, and

130 (ii) any order stating the district

131 court's permission to appeal V
6



132 . or finding- that ag necessary

133 conditions Ote-ga4re met.

134 (2) A party may file an answer in opposition or

135 a cross-petition within 7 days after the

136 petition is served.

L- 137 The petition and answer will be submitted

138 without oral argument unless the court of

L 139 appeals orders otherwise.

140 (c) Form of Papers; Number of Copies. All papers
A §r% no i e i Cle a2.".

141 must conform to Rule 32(a)(1).14h-e copies must

142 be filed with therigiiz. unless the court requires

L 143 a different number by local rule or by order in a

144 particular case.

145 (Jd) Grant of Permission; Fees: Cost Bond; Filing

146 the Record.

147 (1) Within 10 days after the entry of the order

148 granting permission to appeal. the appellant

149 must:

150 (A) pay the district clerk all required

151 fees: and

152 (B) file a cost bond if required under

153 Rule 7.

7



G)

154 (2) A- notice of appeal need not be filed the

155 date when the order granting permission to

156 appeal is entered serves as the date of the

157 notice of appeal for calculating time under

158 these rules.

159 (3 The district clerk must notify the circuit 7
160 clerk once the petitioner has paid the fees.

161 Upon receiving this notice, the circuit clerk X

162 must enter the appeal on the docket. The

163 record must be forwarded and filed in

164 accordance with Rules 11 and 12(c).

Committee Note

1 In 1992 Congress added paragraph (e) to 28 U.S.C. L
2 §-1292. Paragraph (e) says that the Supreme Court has power to
3 prescribe rules that "provide for an appeal of an interlocutory
4 decision to the courts of appeals that is not otherwise provided
5 for" in section 1292. The amendment of Rule 5 was prompted
6 by the possibility of new rules authorizing additional L
7 interlocutory appeals. Rather than add a separate rule governing
8 each such appeal, the Committee believes it is preferable to
9 amend Rule 5 so that it will govern all such appeals. 7

1 0 '~IkLe4~ 4Lo,'f 8J~~~ ~ 
1 In addition_________________Us______ a__i*___

12 __ __ _a Io __s k A-__ is

13 subauriictd ifito Rul. Altho ugli Rule 5.1 did Lu t dl with s -au-r-
14 interlocutory appeal, the similarity to Rule 5 was based uptl vo r af v- S'. C. C

15 fachatbiklulcb govcr~lcul ax__ ,; 6 3; Act) ( L

16 This new Rule 5 is intended to govern all discretionary a 5 It l . r
17 appeals from district court orders, judgments, or decrees. At this a .50 1 -.

8
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L.

18 time that includes interlocutory appeals under 28 U.S.C. §
19 1292(b), (c)(1), and (d)(1) &(2) and the d ctieeiry appal L ~~~~2 0 under 28 U-.S.C. § 636(c) rom a district court judg±dcnt cntcrod
21 aftr an eal fr judgment entered on direction of a
22 magadtrjd n l . If additional interlocutory
23 appeals are authorized under § 1292(e), the new Rule is intended
2 4 to govern them if the appeals are discretionary.

2 5 Subdivision (a). Paragraph (a)(1) says that when
2 6 granting an appeal is within a court of appeals' discretion, a party
2 7 may file a petition for permission to appeal. The time for filing
2 8 provision states only that the petition must be filed within the
2 9 time provided in the statute or rule authorizing the appeal or, ifL 3 0 no such time is specified, within the time provided by Rule 4(a)
31 for filing a notice of appeal.

3 2 Section 1292(b), (c), and (d) provide that the petition must
3 3 be filed within 10 days after entry of the order containing the
3 4 statement prescribed in the statute. Existing Rule 5(a) providesL. 3 5 that if a district court amends an order to contain the prescribed
3 6 statement, the petition must be filed within 10 days after entry of7 3 7 the amended order. The new rule similarly says that if a party

L- 3 8 cannot petition without the district court's permission or
3 9 statement that necessary circumstances are present, the district
4 0 court may amend its order to include such a statement and the

L 41 time to petition runs from entry of the amended order.

42 The provision that the Rule 4(a) time for filing a notice of
43 appeal should apply if the statute or rule is silent about the filing
44 time was drawn from existing Rule 5.1.

4 5 Subdivision (b). The changes made in the provisions in
4 6 paragraph (b)(1) are intended only to broaden them sufficiently to
4 7 make them appropriate for all discretionary appeals.

f- 4 8 In paragraph (b)(2) a uniform time - 7 days - is
L 449 established for filing an answer in opposition or a cross-petition.

5 0 Seven days is the time for responding under existing Rule 5 and
7 51 is an appropriate length of time when dealing with anL 52 interlocutory appeal. Although existing Rule 5.1 provides 14

53 days for responding, the Committee does not believe that the
E 54 longer response time is necessary beca an appeal undcerd

55 636(c)(5) is a scoend appeal and the party involvcd will have I_

9
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56 sff.,t tiue to do a reSnQ ar rnDsS4=tit a

57 Subdivision (c). Subdivision (c) is substantively
5 8 unchanged.

59 Subdivision (d). , Paragfaph (d)(2) isiamended to state
60 that "the date when the order granting permission to appeal is
61 entered serves as the date of the notice of appeal" for purposes of
62 calculating time under the rules. That language simplylclarifies

existing practice.

[i

[!

[7

[J
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Rule 5.1. Appeal by Permission Under 28 U.S.C. Rule 5.1 Appeal by Leave under 28
§ 636(c)(5) U.S.C. § 636(c)(5)

(a) Petition for Leave to Appeal; Answer or Cross (aPetition for Leave to Appeal.
Petition. - An appeal from a district court
judgment, entered after an appeal under 28 U.S.C. (I) party may seek an appeal from district-
§ 636(c)(4) to a district judge from a judgment co judgment entered after an ppealr entered upon direction of a magistrate judge in a befor the district court unde 8 U.S.C
civil case, may be sought by filing a petition for - 636(c) - that is, an a eal to a court
leave to appeal. An appeal on petition for leave to of appeals m the orde f a district judge
appeal is not a matter of right, but its allowance is a on appeal fro jud ent entered upon
matter of sound judicial discretion. The petition shall direction of a ma s ate judge in a civil
be filed with the clerk of the court of appeals within case - by filing tition for leave to
the time provided by Rule 4(a) for filing a notice of appeal. Such pp o a court of appeals
appeal, with proof of service on all parties to the is a matter n of right b of sound judicial
action in the district court A notice of appeal need discretion
not be filed. Within 14 days after service of the
petition, a party may file an answer in opposition or (2) The tition must be filed with e circuit
a cross petition.a cl within the time provided by le 4(a)

coor filing a notice of appeal, with proof
service on all parties to the district-cou
action.

L
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_l

(b) Content of petition; answer. - The petition for ) Contents of the Petition; Answer or Cros
leave to appeal shall contain a statement of the facts Petition.
necessary to an understanding of the questions to be L
presented by the appeal; a statement of those, The petition must include the folloing:
questions and of the relief sought; a statement of the ,
reasons why in the opinion of the petitioner the A) the facts necessaxy to undetand the
appeal should be allowed; and a copy of the order, questions to be presenqe,
decree or judgment complained of and'any opinion A ,
or memorandum relating thereto.,The petition and (B e questions themselvi ;
answer shall be submitted'to a panel of judges of the
court of appeals without oral argument unless ( th relief sought;
otherwise ordered.

(' E )) Ither sons why mthe opinion of the
41 'petitioer, the peal should be

a i i jljj,, Jo,' +¢^ >,'1'1lJ q t ' 1 [ i allowedand

(E) ,an attache copy of the order, decree, 
'or jud ntojmiplained of and any
relate pinioor memorandum. r,

(2) Within days after e petition is served,
apart ay file anans erin opposition or
a cro -petition.

(3) petition and answer w be submitted
ithout oral argument unless e court of L

/appeals orders otherwise.

(c) Form of Papers; Number of Copies. -All (c) F rm of Papers; Number of Copies. L
papers may be typewritten. An original and three apers must conform to Rule 32(a)(l). ee
copies must be filed unless the court requires the copies must be filed with the original, unis the L1
filing of a different number by local rule or by order court requires a different number by local Le
in a particular case. or by order in a particular case.

L

vr
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L.
(d) Allowance of the appeal; fees; cost bond; filing X Allowance of the Appeal; Fees; Cost Bnd;

r of record. - Within 10 days after the entry of an ling of Record.
L.. order granting the appeal, the appellant shall (1) pay

to the clerk of the district court the fees established (1) Within 10 days after entry o e order

by statute and the docket fee prescribed by the ting leave to appeal, appellant

Judicial Conference of the United States and (2) file m
a bond for costs if required pursuant to Rule 7. The

clerk of the district court shall notify the clerk of the (A) pa e distri clerk all required fees;
court of appeals of the payment of the fees. Upon and
receipt of such notice, the clerk of the court ofr appeals shall enter the appeal upon the docket. The (B) file a st nd if required under Rule

record shall be transmitted and filed in accordance 7.
with Rules I 1 and 12(b).

L (2) A oticeof appeal nee not be filed.

( /The district clerk must no the circuit
clerk once the appellant has *d the fees.
Upon receiving this notice, the. cuit clerk
must enter the appeal on the doc t.The
record must be forwarded and filed 
accordance with Rules 11 and 12(c).

Comnnittee Note

L The _age and organization of the rule are amended to makethe il understood. In
addition to chani ade to improve the understanding, the omittee has changed language
to make style and termin sistent thr ellate rules. These changes are intended to l

be stylistic only. The caption tois changed from "Appeal by Permission under 28 U.S.C. § I
636(c)(5y' to "Appeal b under 28 U. (c)(5)." The word "leave" is preferable bcause §
636(c)(5) and su ison (a) of this rule both use theye to appeal"

'douis -m-prvcek f1+ cl- Of 1I"'4 {'( /0'/-3/7~,

Rojie- 6.1' cbs-olcei- LIL• is 1tiere.Pore, (A~rao4eoL.

L Id 
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L
Rule 6. Appeal in a Bankruptcy Case from a Rule 6. Appeal in a Bankruptcy Case
Final Judgment, Order, or Decree of a District from a Final Judgment, Order,
Court or of a Bankruptcy Appellate Panel or Decree of a District Court or

:_____________________ ._____ .____ Bankruptcy Appellate Panel ,

(a) Appeal from a judgment, order or decree of a (a) Appeal From a Judgment, Order, or Decree
district court exercising original jurisdiction in a of a District Court Exercising Original
bankruptcy case. - An appeal to a court of appeals Jurisdclion in a Bankruptcy Case. An L
from a final judgment, order or decree of a district appeal to a court of appeals from a final1
court exercising jurisdiction pursuant to 28 U.S.C. judgment, order, or decree of a district court ... ...
§ 1334 shall be taken in identical fashion as appeals exercising jurisdiction under 28 U.S.C. § 1334 ,3i L
from other judgme~nts, orders or decrees of district is taken as any other civil appeal under these
courts in civil actons., rules.

(b) Appeal from a judgment, order or (b) Appeal From a Judgment, Order, or Decree
decree of a di cou or bnkptcy appellate of a District Court or Bankruptcy Appellate P

panel exercisi l ate jurisdiction in a Panel Exercising Appellate Jurisdiction in a
bakutcy cAse, Bankruptcy Case.

(1) Applicabilitytof other rules. All provisions of (1) Applicability of Other Rules. These rules EL
theserles e licable to an apl to" a court of apply to an appeal to a court of appeals
appeals ursuSa to 28 US.C. § 158(d) from a final under 28 U.S.C. § 158(d) from a final 7,
judgmet, order or decree of a district court or judgment, order, or decree of a district court L
bankrutpqy appellat, panel exercising appellate or bankruptcy appellate panel exercising
jurisdiction pursuatto 28 U.S.C. § 158(a) or (b), appellate jurisdiction under 28 U.S.C. , 
excep t t 'L,11illha F l§ 158(a) or (b). But there are 3

fi. exceptions:
(i) Rules 3-ls,4(a)(4),1L4(b), 5.1, 9, 10, 11,
,r2(b)i4ll -20,22-23, and 24(b) arnot (A) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 4I,
applicable; '+8i,,L' 12(b), 13-20,22-23, and 24(b) do not
(ii) the reference in Rule 3(c) to "Form 1 in apply; ,E
the Appendix of Forms" shall be read as a
, refeence to Form 5; and (B) the reference in Rule 3(c) to "Form 1 in
(i ,ihen rtlhe lappeal is from a bankruptcy the Appendix of Forms" must be read
ap pefatllpanel, the term "district court" as as a reference to Form 5; and
used it any applicable rule, means "appellate
panel". (C) when the appeal is from a bankruptcy L

appellate panel, the term 'district
court," as used in any applicable rule,
means "appellate paneL"

L.
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(2) Additional rules. In addition to the rules (2) Additional Rules. In addition to the rules
made applicable by subsection (b)(l) of this rule, the made applicable by Rule 6(b)(1), the

L following rules shall apply to an appeal to a court of following rules apply.
appeals pursuant to 28 U.S.C. § 158(d) from a final
judgment, order or decree of a district court or of a

L bankruptcy appellate panel exercising appellate
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b):

(i) Effect of a Motion for Rehearing on the (A) Motion for rehearing.
Time for Appeal. If any party files a timely
motion for rehearing under Bankruptcy Rule (j 0) If a timely motion for rehearing
8015 in the district court or the bankruptcy under Bankruptcy Rule 8015 is
appellate panel, the time for appeal to the court filed, the time to appeal for all

L of appeals for all parties runs from the entry of parties runs from the entry of the
the order disposing of the motion. A notice of Order disposing of the motion. A
appeal filed after announcement or entry of the notice of appeal filed after the
district court's or bankruptcy appellate panel's district court or bankruptcy

'judgment, order, or decree, but before appellate panel announces or
disposition of the motion for rehearing, is enters a Judgment, order, or

L 14 ineffective until the date of the entry of the order decree - but before disposition of
disposing of the motion for rehearing. Appellate the motion for rehearing-
review of the order disposing of the motion becomes effective when the order

Li requires the party, in compliance with Appellate disposing of the motion for
Rules 3(c) and 6(b)(1)(ii), to amend a previously rehearing is entered.
filed notice of appeal. A party intending to

L, ; challenge an alteration or amendment of the (ii) Appellate review of the order
judgment, order, bor decree shall file an amended disposing of the motion requires

2 notice of apjpeal wit in the time prescribed by the party, in compliance with
Rule 4, excluding 4(a)(4) and 4(b), measured Rules 3(c) and 6(b)(1)(B), to
from the entry of the order disposing of the amend a previously filed notice of
motion. No additional fees will be required for appeal. A party intending to

N1 I'filing the amended notice. challenge an altered or amended
judgment, order, or decree must
file a notice of appeal or amended
notice of appeal within the time
prescribed by Rule 4- excluding
Rules 4(a)(4) and 4(b) -
measured from the entry of the
order disposing of the motion.

(iii) No additional fee is required to file
an amended notice.

L
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(ii) The record on appeal. Within 10 days after (B) The record on appeal.
filing the notice of appeal, the appellant shall
file with the clerk possessed of the record (i) Within 1O days after filing the L
assembled pursuant to Bankruptcy Rule 8006, notice of appeal, the appellant
and serve on the appellee, a statement of the must file with the clerk possessing ]
issues to be presented on appeal and a ,,the record assembled in
designation of the record to be certified and accordance with Bankruptcy Rule
transmitted to theiclerkof the court of appeals. 8006- and serve on the
If the appellee deems otherrparts of the record ;appellee a statement of the
necessary, the appellee shall, within 10 days issues qtobe presented on:appeal
afiterservice 3 ftheappellant's designaon, file an a esi ation of the record to K
With tecerk 'an'da serve, on the appellant a be ceridfiedadsno h ici
designation of additional parts to be included. cl erk
The record, reresii"atedfas provided above,
pllus the proceedings in th' district court or ' i' ) An appelee who believes that
bankruptcy I ppellate pe and a certified copy other pa of the ecor are F

of ithedocke ents prepd by ithe clerk neesaymust, within 10 days
pursuant to Rule 3(d) shiall constitute the record after being served with e'
0o 'appeal, appellant's designation, file with 7

the cler and serve on theL
apelantl aesignation of

adtion parts to be included. 

(iii) The'record on a'oppelcosists of: 'I' 0 '':l'" S 'll 'tj"1,

*S1' the edesignated trecord as K

provided above; 
th'e proceedingst inte iisthct
coprt or bellate
panel;and
a acei the cket J

entres prepredby the~ clerk
under Rule 3(d).

L
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r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
(iii) Transmission of the record. When the (C) Forwarding the record.

record is complete for purpose of the appeal, the
clerk of the district court or the appellate panel, (i) When the record is complete, the
shall transmit it forthwith to the clerk of the district clerk or bankruptcy
court of appeals. The clerk of the district court appellate panel clerk must number
or of the appellate panel shall number the the documents constituting the
documents comprising the record and shall record and send them promptly to
transmit with the record a list of documents the circuit clerk together with a list
correspondingly numbered and identified with of the documents correspondingly
reasonable -definiteness. Documents of unusual numbered and reasonably
bulk or weight, physical exhibits other than identified. Unless directed to do so
documents and such other parts of the record as by a party or the circuit clerk, the
the court of appeals may designate by local rule, si I SeN o not send to the court of
shall not be transmitted by the clerk unless the appeals documents of unusual bulk
clerk is directed to do so by a party or by the or weight, physical exhibits other
clerk of the court of appeals. A party must make than documents, or other parts of
advance arrangements with the clerk for the the record designated for omission
transportation and receipt of exhibits of unusual by local rule of the court of
bulk or weight. appeals. If the exhibits are

unusually bulky or heavy, a party
must arrange with the clerks in
advance for their transportation
and receipt.

All parties shall take any other action necessary (ii) All parties must do whatever else
to enable the clerk to assemble and transmit the is necessary to enable the clerk to
record. The court of appeals may provide by rule assemble and forward the record.
or order that a certified copy of the docket The court of appeals may provide
entries shall be transmitted in lieu of the by rule or order that a certified
redesignated record, subject to the right of any copy of the docket entries be sent
party to request at any time during the pendency in place of the redesignated record,
of the appeal that the redesignated record be but any party may request at any
transmitted. time during the pendency of the

appeal that the redesignated record
be sent.

(iv) Filing of the record. Upon receipt of the (D) Filing Ae record. Upon receiving Le,

record, the clerk of the court of appeals shall file it the record - or a certified copy of
and shall immediately give notice to all parties of the the docket entries sent in place of the
date on which it was filed. Upon receipt of a redesignated record - the circuit
certified copy of the docket entries transmitted in clerk must file it and immediately
lieu of the redesignated record pursuant to rule or notify all parties of the filing date.
order, the clerk of the court of appeals shall file it,
and shall immediately give notice to all parties of the
date on which it was filed.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules.' These changes are intended
to be stylistic only.

Subdivision (b). Language is added to Rule 6(b)(2)(A)(ii) to conform with the corresponding
provision in Rule 4(a,)(4). ,1The new language is clarifying rather than substantive. The existing rule
states that a party intending to challenge an alterationi, or amendmn ent of a judgment ,must, file an
amended notice of appeal. Of course if a party has not previously filed a notice of appeal, the party
would simply file a notice of appeal not an amended one., ,The proposed language states that the party
must file "a notice of appeal or amended notice of appeal."
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Rule 7. Bond for costs on appeal in civil cases Rule 7. Bond for Costs on Appeal in a
____________________________________ C ivil C ase

The district court may require an appellant to In a civil case, the district court may require an
file a bond or provide other security in such form appellant to file a bond or provide other security in
and amount as it finds necessary to ensure payment any form and amount necessary to ensure payment
of costs on appeal in a civil case. The provisions of of costs on appeal. Rule 8(b) applies to a surety on a
Rule 8(b) apply to a surety upon a bond given bond given under this rule.
pursuant to this rule.'

Committee Note

L The language of the rule is amended to make the rule more easily understood2 In addition to changes
made to improve the understanding, the Advisory Committee has changed language to makestyle and
terminology consistent throughout the appellate rules. These 'changes are intended to be stylistic only.

Rule 8. Stay or Injunction Pending Appeal Rule 8. Stay or Injunction Pending

Appeal

(a) Stay must ordinarily be sought in the first (a) Motion for Stay.
instance in district court; motion for stay in court of
appeals. - Application for a stay of the judgment or (1) Initial Motion in the District Court. A
order of a district court pending appeal, or for party must ordinarily move first in theL approval of a supersedeas bond, or for an order district court for the following relief:
suspending, modifying, restoring or granting an
injunction during the pendency of an appeal must (A) a stay of the judgment or order of a
ordinarily be made in the first instance in the district district court pending appeal;
court 

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying,
restoring, or granting an injunction
during the pnde"ci Lf Adpa .
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A motion for such relief may be made to the court of (2) Motion in the Court of Appeal A
appeals or to a judge thereof,,but the motion shall motion for the relief mentioned in Rule '
show that application to the district court for the 8(a)(1) may be made to the court of
relief sought is not practicable, or that the district appeals or to one of its judges.
court has denied an application, or has failed to
afford the relief which the applicant requested, with (A) The motion must:,, .
the reasons given by the district court for its action.
The motion shallialso show the reasons for the relief (i) show that moving first in the 7

requested and the facts relied upon, and ,if the facts district court would be
are subject to dispute the motion shall be supported impracticable; or
by affidavits or other sworn statements or copies (ii) state that, a motion having been
thereof. With the motion shallbe filed such parts of made, the district court denied the
the recordzas are relevant. Reasonable notice of the motion or failed to afford the relief
motion shall be given to all parties. The motion shall requested and state any reasons b

be fild wih th cler ad nomall will be given by the district court for its
considered by a panel or dhvision'ofthe coudbutin action.
exceptionalcases l whee uh prced!urewod be ,
impracticable due togte requirements of time, the (B) The motion must also include:
application may be made to and considered by a
single judged of ,ithe pcourt. (i) the reasons for granting the relief K

' 1 I 'Y,,, PYI1AII!IIIY q I iiiil2 [1Il q requested and the facts relied on;
(ii) originals or copies of affidavits or

other sworn statements supporting
facts subject to dispute; and

(iii) relevant parts of the record.

(C) The moving party must give
reasonable notice of the motion to all
parties.

(D) A motion under this Rule 8(a)(2)
must be filed with the circuit clerk
and normally will be considered by a
panel of the court But in an
exceptional case in which time
requirements make that procedure
impracticable, the motion may be
made to and considered by a single

_ _ _ _ _ _ _ _ a judge. K
/~~~~~~~

r bne t Io ±1ter ctppvtate. C
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(b) Stay may be conditioned upon giving of (b) St fty Be Genditilquiiga-

7 bond; proceedings against sureties. - Relief ftnVProceediAns
available in the court of appeals under this rule may by t ot of app-als-under thi rule may bet
be conditioned upon the filing of a bond or other cVnditobed upen a party's filng a bond o-
appropriate security in the district court. If security is other appeopsat ecity in the ditrict courg-
given in the form of a bond or stipulation or other If a party gives security in the form of a bond
undertaking with one or more sureties, each surety or stipulation or other undertaking with one or

C submits to the jurisdiction of the district court and more sureties, each surety submits to the
irrevocably appoints the clerk of the district court as jurisdiction of the district court and
the surety's agent upon whom any papers affecting irrevocably appoints the district clerk as the
the surety's liability on the bond or undertaking may surety's agent on whom any papers affecting
be served. A surety's liability may be enforced on the surety's liability on the bond or

,7 motion in the district court without the necessity of undertaking may be served. On motion, a
an independent action. The motion and such notice surety's liability may be enforced in the district
of the motion as the district court prescribed may be court without the necessity of ad independent7w r served on the clerk of the district court, who shall action. The motion and any notice-that the
forthwith mail copies' to the, sureties if their district court prescribes may be served on the
addresses are known, district clerk, who must promptly nail a copy

K ^ to each surety whose address is known.

(c) Stay in a Criminal Case.-A stay in a (c) Stay in a Criminal Case. Rule 38 of the
raidcriminal case shall be had in accordance with the Federal Rules of CriminalProceduregoverns a

provisions of Rule 38 of the Federal Rules of stay in a criminal case.
Criminal Procedure.

L

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language

L to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

L
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Rule 9. Release in a Criminal Case Rule 9. Release in a Criminal Case

(a) Appeal from an Order Regarding Release (a) Release Before Judgment of Conviction.
Before Judgment of Conviction. -The district court ,
must state in writing, or orallyv on the record, the (1) ,,The district court must statelin writing,
reasons for an orderreogarding release ordetention of or orally on the record, the reasons for,
a defendant in a criminal case., A party appealing An order regarding the release or
from the ~order, as soon ,as practicable after filing a 'detention of a defendant in a criminal
notice of appeal wit ithedistrictrcourt, m, ust file with cl a , sce. A party appealing from the order' 
the court of appeas a copy of the districtcourt's . , must file with the court of appeals a
order and its statepent of reaon. X appellant who copy of the district-ourt orr and the1
quest~ions the factual basisfor te distrct court's ,cout's statementof¢reasons 8 soon as ,
'order m~ust fil~e ~a tascript of an re leaset t,lt,'" !'- !' praticable after lfiling he notic of 
proceedings in the distrcta court or an eplanation of appeal. An appellant wo questions the 7
why a trncript phas nrot bq o~!,bdttained. lheappeal f},acrp tual basis for hes d istit court's order S<

must be determnd promprty. t must be heard, after must file a transcript ofe rele . e
reasonable i~otioe to the llappelsleeupotn suchpaperst proceedingso hy atranscript i,

affidavits, and portions of t eord as he, parties as not obtained. l
present orthiecourtmayrqire. B3riefs !nieednot be it' ' 'I anC PI pbo.&*io+a o

l ,I I F ~ p~ln~~ o qethe n apeleeh

filed unless he cdurtso-orersThe coiiitoappeals- (2) After reasonable neotce t
or a judge herof ia 6r4erlltIe release o flthe , the court of appe~.ls must promptly 
defendant pending decijsl ofrhe appel. K determine the appeal on the basis of theA

, i,,~~~~~~~~ppr, affidavitst and parts of the record 
0that the parties present or the court

requires. Unless the court so orders, 
briefs need not be filed.. 

, , ~~~~~~~~~~~(3) The court of appeals orla-e~~judges
may order the defendanos release r

aff___vi____andportionsof __h______daswas pending the disposition of the appeal.

.~~~~~ .!-~," k

(b) Review of an Order Regarding Release (b) Release After Judgment of Convicton. A [ i
After Judgment of Convicton.- A party entitled to party entied to do so may obtain review of a
do so may obtain review of a district court's order district-court order regarding release after a 
regarding release that is made after a judgment of judgment of conviction by filing a notice of ta l
conviction by filing a notice of appeal from that appeal from that order in the district court, or
order with the district court, or by fling a motion by filing a motion in the court of appeals if the l
with the conrt of appeals if the party has already party has already filed a notice of appeal from L
filed a notice of appeal from the judgment of the judgment of conviction. Both the order and
conviction. Both the order and the review are subject the review are subject to Rule 9(a). The papers s7
to Rule 9(a). Ill addition, the papers filed by the fled by the party seeking review must include L
applicant for review must include a copy of the a copy of the judgment of conviction.
judgment of conviction. ________________________Th cut fap l____ _ [,Page 32 r
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fr
(c) Criteria for Release. The decision regarding (c) Criteria for Release. The court must make its

release must be made in accordance with applicable decision regarding release in accordance with
provisions of 18 U.S.C. §§ 3142, 3143, and 3145(c). the applicable provisions of 18 U.S.C.

§§ 3142, 3143, and 3145(c).

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

Rule 10. The Record on Appeal Rule 10. The Record on Appeal

K (a) Composition of the Record on Appeal.- (a) Composition of the Record on Appeal. The
The record on appeal consists of the original papers following items constitute the record on
and exhibits filed in the district court, the transcript appeal:
of proceedings, if any, and a certified copy of the
docket entries prepared by the clerk of the district (1) the original papers and exhibits filed in

(9 court. the district court;

(2) the transcript of proceedings, if any; and

(3) a certified copy of the docket entries
______________________________________________ prepared by the district clerk.

(b) The Transcript of Proceedings; Duty of (b) The Transcript of Proceedings.
Appellant to Order, Notice to Appellee if Partial
Transcript is Ordered.-

a -3
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(1) Within 10 days after filing the notice of (1) Appellant's Duty to Order. Within 10
appeal or entry of an order disposing of the last days after filing the notice of appeal or F
timely motion outstanding of a type specified entry of an order disposing of the last L
in Rule 4(a)(4), whichever is later, the timely remaining motion of a type
appellant shall order from the reporter a - specified in Rule 4(a)(4)(A), whichever'
transcript of such parts of the proceedings not is later, the appellant must do either of
already on file as the appellant deems the following:
necessary, subject to local rules of the courts of
appeals. The order shall-be in writing and (A) 1 order from the reporter a transcript of
within the same period a copy shall be filed such parts of the proceedings not
with the cler of the district court if funding is already on file as the appellant
to come from the United States under the considers necessary, subject to a local
Criminal Justice Act, the order shall so state. If rule of the court of appeals and with
no such parts of the proceedings are to be the following qualifications:
ordered, within the same period the appellant
shall file a certificate to that effect. ( the order must be in writng; 

I -T ! if J klilil l 1 . (ii) if the cost of the transcript is to be
paid by the United States under the
Criminal Justice Act, the order
must so state; and'i

(iii) the appellant must, within the .
same period, file a copy of the n
order with the district clerk; or L

(B) if no trftfcfl~ is uivrderfile a
certificate FeSth t- s e +fk, ti 

g iha+. n tanscarpt LmNI b. argfered,

(2) If the appellant intends to urge on appeal (2) Unsupported Finding or Conclusion.
that a finding or conclusion is unsupported by If the appellant intends to urge on appeal
the evidence or is contrary to the evidence, the that a finding or conclusion is
appellant shall include in the record a unsupported by the evidence or is
transcript of all evidence relevant to such contrary to the evidence, the appellant
finding or conclusion. must include in the record a transcript of ;

all evidence relevant to ay-mending
_______________.._________________________ _ . or conclusion. t

L
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(3) Unless the entire transcript is to be (3) Partial Transcript. Unless the entire
included, the appellant shall, within the 10-day transcript is ordered:
time provided in paragraph (b)(1) of this Rule
10, file a statement of the issues the appellant (A) the appellant must - within the 10
intends to present on the appeal, and shall days provided in Rule lO(b)(1) - file
serve on the appellee a copy of the order or a statement of the issues that the
certificate and of the statement. An appellee appellant intends to present on the
who believes that a transcript of other parts of appeal and must serve on the appellee
the proceedings is necessary shall, within 10 a copy of both the order or certificate
days after the service of the order or certificate and the statement;
and the statement of the appellant, file and
serve on the appellant a designation of (B) if the appellee considers it necessary

l- additional parts to be included. Unless within to have a transcript of other parts of
10 days after service of the designation the the proceedings, the appellee must,
appellant has ordered such parts, and has so within 10 days after the service of the
notified the appellee, the appellee imay within order or certificate and the statement
the'following 10 days either order thie parts or of the issues, file and serve on the
move in the district' court for an order requiring appellant a designation of additional
the appellant to do so. parts to be ordered; and

(C) unless within 10 days after service of
that designation the appellant has
ordered all such parts, and has so
notified the appellee, the appellee
may within the following 10 days
Ieither order the parts or move in the
district court for an order requiring i
the appellant to do so.

(4) At the time of ordering, a party must (4) Payment. At the time of ordering, a,
make satisfactory arrangements with the party must make satisfactory , 1

reporter for payment of the cost of the arrangements with the reporter for'
transcript. paying the cost of the transcript.

.L.PI .

Page 35



(c) Statement of the evidence or proceedings (c) Statement of the Evidence When the
when no report was made or when the transcript is Proceedings Were Not Recorded or When a
unavailable. - If no report of the evidence or Transcript Is Unavailable., If the transcript
proceedings at, a hearing or trial was made, or if a of a hearing or trial is unavailable, the
transcript is unavailable, the ,appellant may prepare a appellant may prepare a statement of the
statement of the evidence, or proceedings from the ,i evidence or proceedings from the bestI
best available means, including the appellant's available means, including the appellant's 
recollection. The statement, shall be served on the recollection. The statement must be'served on
appellee, who may serve objections or proposed te 'appellee, who may serve objections or
amendments thereto t 10 day after service., proposed amendments within 10 days after

Thereupon the statement and any objections or 'being served. The statement and any,,,
proposed amendments shall be submitted to the . n.Jobjectionsorproposed amendments niust then
district court for settlement and approval and as ,belsubmitted to the district court for settlement
settled and; approved shall qbe jin cluded by the clerk lnd j approval. As settedi andapproved, the
of the distiicdt gourt in the eicoron appeal. , s, .on statement must be, includd by the1 district

clerk inhrecord kon;1appeal it, ] HI I

''(d) Agreed state ei4i`,ithe record on (d) K a tlStRecedmo
appeal. - 1iod pn appeal as defmed I Th pc. tI r d 6n eas

in suildiv'isioii (a)tiof ayjdeI e, .

prepare and sign a statepent of the case, showing sign, and submit to te distrit court a
how th6e iis rpe se ld j theeapeal arose and statement of the case showing how the issues 4 

were dede 1 i he ~itrc t and settig forth presented by the appeal'arose and were
onlys mt m l 9ff cts avelrld and proved or decided in the, district cort. The statement
sougt ~ ~ e~ eseii~ oa decision of must set forth only, those facts averred and I

the iconforms to the proved or sought to be proved that are
truh, it as the court - essential to the court's resolution of the issues.

1' the issues If the statement is trutfu, it- together with
raisei by the5~ by the district any additions c that: theu districtcourt may

couipnd1~h~fl ~ er~rifie4o 19ie ourt ofc onsider necessar , to # full presntation fte
apas I # ap n rnsitdis~ues on appe4l i.- JmsKe approyedb h

theretob~ erl¶ ~r~c~ourt within the district court 1and mui t etiie o h

timepr ops 1 thagedcourt of appeals as, the, recoronapl.Te 
statent~ be d~I F~h ~j~ix rquird by' district clerk must, ten sen tt h ici

Rule 30. clerk within thetime provided by Rule 11. A
copy of the agreed statent may be filed in
place of the appendix ed by Rule 30. F

Pae 36U
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(e) Correction or modification of the record. - (e) Correction or Modification of the Record.
If any difference arises as to whether the record truly
discloses what occurred in the district court, the (1) If any difference arises about whether
difference shall be submitted to and settled by that the record truly discloses what occurred
court and the record made to conform to the truth. If in the district court, the difference must
anything material to either party is omitted from the be submitted to and settled by that court
record by error or accident or is misstated therein, and the record conformed accordingly.
the parties by stipulation, or the district court, either
before or after the record is transmitted to the court (2) If anything material to either party is
of appeals, or the court of appeals, on proper omitted from or misstated in the record
suggestion or of its own initiative, may direct that by error or accident, the omission or
the omission or misstatement be corrected, and if misstatement may be corrected and a
necessary that a supplemental record be certified and supplemental record may be certified
transmitted. All other questions as to the form and and forwarded:
content of the record shall be presented to the court
of appeals. I (A) on stipulation of the parties;

(B) by the district court before or after the
record has been forwarded; or

(C) by the court of appeals.

(3) All other questions as to the form and
contents of the record must be presented
to the court of appeals.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

Page 37



~~~~~~~~~~~~~r '.

Rule 11. Transmission of the record Rule 11. Forwarding the Record

(a) Duty of appellant. - Mter filing the notice (a) Appellant's Duty. An appellant filing a' 
of appeal the appellant, or in the event that more notice of appeal must comply with Rule 10(b)
than one appeal is taken, each appellant, shall and must do whatever else is necessary to
comply with the provisions of Rule 10(b) and shall enable the clerk to assemble and forward the
take any other acti~on necessary to enable the clerk to record. if there are multiple" appeals from a
assemble and transmit the record. A single record judgment or order, the clerk must forward a rl ;
shall be transmittedr,,_S single record.l

(b) Duty of reporter to prepare and file (b) Dutiesrof Reporter and District Clerk.
transcript notice to court of appeals; duty of clerk to
transmit the record. - Upon receipt of an order for a (1) ,,eporter's Duty to Prepare and File a
transcript, the reporter: shall Acknowledge at the foot Transcript. The reporter must prepare
of the order the fact that the reporter has received it and file a transcript as follows:
and the, date on which the reporter expects to have
the transciJpt completed and shall transmit the order, (A) Upon receiving an order for a
so endorsed', to the cleri of the court of appeals. If transcript, the reporter must enter at
the transcript cannot bet completed within 30 days of, the foot of the order the date of its
receipt of the order the reporter shall request an receipt and the expected completion
extension of time from the cl rkof the court of date and send a copy, so endorsed, to
appeals and the action of the clerk of the court of the circuit clerk.
appeals shall be entered onithe docket and the parties
notified. In the event of the failure of the reporter to (B) If the transcript cannot be completed
file the transcript within the time allowed, the clerk within 30 days of the reporter's
of the court of appeals shall notify the district judge receipt of the order, the reporter may
and take such other steps as may be directed by the request the circuit clerk to grant
court of appeals. Upon completion of the transcript additional time to complete it. The
the repoier shall file it wit the clerk of the district clerk must note on the docket the
court wan shall notify the clerk of the court of action taken and notify the parties.
appeals that the reporter has done so.

(C) When a transcript is complete, the
reporter must file it with the district
clerk and notify the circuit clerk of
the filing.

(D) If the reporter fails to file the
transcript on time, the circuit clerk
must notify the district judge and do
whatever else the court of appeals
directs.
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When the record is complete for purposes of (2) District Clerk's Duty to Forward.
the appeal, the clerk of the district court shall When the record is complete, the district

f~L. transmit it forthwith to the clerk of the court of clerk must number the documents
appeals. The clerk of the district court shall number constituting the record and send them

JV the documents comprising the record and shall promptly to the circuit clerk together
transmit with the record a list of documents with a list of the documents
correspondingly numbered and identified with correspondingly numbered and
reasonable definiteness. Documents of unusual bulk reasonably identified. Unless directed to
or weight, physical exhibits other than documents, do so by a party or the circuit clerk, the
and such other parts of the record as the court of I| district cle rtgknot send to the court
appeals may designate by local rule, shall not be of appeals documents of unusual bulk or
transmitted by the clerk unless the clerk is directed weight, physical exhibits other than
to do so by a party or by the clerk of the court of documents, or other parts of the record

EL ' appeals. A party must make advance arrangements designated for omission by local rule of
with the clerks for the transportation and receipt of the court of appeals. If the exhibits are
exhibits of unusual bulk or weight. unusually bulky or heavy, a party must

arrange with the clerks in advance for
their transportation and receipt

(c) Temporary retention of record in district (c) Retaining the Record Temporarily in the
court for use in preparing appellate papers.- District Court for Use in Preparing the .

C Notwithstanding the provisions of (a) and (b) of this Appeal. The parties may stipulate, or thex
Rule 11, the parties may stipulate, or the district district court on motion may orderfe'district
court on motion of any party may order, that the, clerk t&retain the record temporarily for the
clerk of the district court shall temporarily retain the parties to use in preparing thepapers one
record for use by the parties in preparing appellate appeal. In that event the district clerk must
papers. In that event the clerk of the district court certify to, the circuit clerk that, the record on
shall certify to the clerk of the court of appeals that 'appeal is complete. ,Upon receipt of Sthel
the record, including the transcript or parts thereof appellee's brief, or earlier if the folurt orders or
designated for inclusion and all necessary exhibits, is the parties agree, the appellant mustlrequest
complete for purposes of the lappeal. Upon receipt of the district-clerk' to forward thei recrd
the brief 'of the appellee, or, at, such earlier time as the
parties may agree or the court may order, the
appellant shall request the cleri of the district court
to transmit the record.

(d) [Extension of time for transmission of the (d) [Abrogated.]
record; reduction of time] [Abrogated]

Page 39



Li

(e) Retention of the record in the district court (e) Retaining the Record by Court Order.
by order of court. - The court of appeals may
provide by rule or order that a certified copy of the (1)I The court of appeals' may, by order or L
docket entries shall be transmitted in lieu of the local rule, provide that a certified copy
entire record, subject to the right of any party to of the docket entries be forwardedi
request at any time during the pendency of the instead of the entire record. Butfa party
appeal that,designate4 parts of the record be Lmay at any timer during the appeal
transmitted. request that designated part of the 

the, record or any partthereof is required in record be forwarded.
the district court for use there pending the appeal, 1 411

the district court may make an orderFto that effect, 1(2) Te district court may orderthe'record
and the clerekof the district court shall retain the or some part of it retained if the court
record oropars hereof subjet request of the needs it while the apeal is pending,
court of appels, idsha tsmit a copy of the subject however,!to',call by the court of
order ad of he docet entrie togthe with such appeals i
parts of terial rco4rd ?s thedistrict court shall
allow and copies of suchlpassthe parties may (3) If part or all of the record is ordered L
designate. 14 I 1 retained, the district clerk must send to

the court of appeals a copy of the order
and the docket entries together with the
parts of the original record allowed by
the districtcourt and copiesof any parts
of the record designated by the parties.

(f) Stipulation of parties that parts of the record (f) Retaining Parts of the Record in the District
be retained in the district court - The parties may Court by Stipulation',of the Parties. The

[agree by written stipulation ffled in the district court parties may agree by written stipulation filed
that designated parti of the record shall be retained in the districdtcourt that designated parts of the
in the district court sless th~reafter the court of record be re ed in the district court subject
appeals shall order, lt any party shall quest their to call by the tourt f appeaIs or request by a
Itransmittal. The pvs thus designated shall party. The pats of lhe Word so designated

[nevertheless be a part of the record on appeal for all remain a part f therecbrdon appeal.,
purposes. ___ _ii _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

A~~
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(g) Record for preliminary hearing in the court (g) Record for Preliminary Hearing in the
of appeals. - If prior to the time the record is Court of Appeals. If, before the record is
transmitted a party desires to make in the court of forwarded, a party makes any of the following
appeals a motion for dismissal, for release, for a stay Motio t h w tj ri ok e;p mzl:
pending appeal, for additional security on the bond
on appeal or on a supersedeas bond, or for any * for dismissal;
intermediate order, the clerk of the district court at * for release;
the request of any party shall transmit to the court of * for a stay pending appeal; ;
appeals such parts of the original record as any party * for additional security on the bond on
shall designate. appeal or on a supersedeas bond; or

* for any other intermediate orde)

the district clerk must send the court of
appeals any parts of the record designated by'
any party.

Comnuittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.
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Rule 12. Docketing the Appeal; Filing a Rule 12. Docketing the Appeal; Filing a
Representation Statement; Filing the Record Reprentation Statement; 

._______________ ______. ______ _ Filing' the R ecord

(a) Docketing the appeal. - Upon receipt of (a) Docketing the Appeal., Upon receiving the
the copy of the notice of appeal and of the docket copy of the'notice of appeal and the docket
entries, transmitted by the clerk of the district court entries from the district clerk under Rule 3(d),
pursuant to Rule 3(d), the clerk of the court of the circuit clerk must docket the appeal under r
appeals shall thereupon enter the appeal upon the the title of the district-court action and must
docket. An appeal shall be docketed under the title identify the appellant, adding the appellant's
given to the action in the district court, with the name if necessary.
appellant identified as such, but if such title does not to

contain the name of the appellant, the appellant's
name, identified as appellant, shall be added to the '
title.

(b) Filing a Representation Statement.- (b) Filing a Representation Statement Unless
Within 10 days after filing a notice of appeal, unless the court of appeals designates another time,
another time is designated by the court of appeals, the attorney who filed the notice of appeal
the attorney who filed the notice of appeal shall file must, within 10 days after filing the notice, file
with'the clerk of the court of appeals a statement a statement with the circuit clerk naming the
naming each party represented on appeal by that parties that the attorney represents on appeal.
attorney.

(c) Filing the Record, Partial Record, or (c) Filing the Record, Partial Record, or
Certificate. - Upon receipt of the record transmitted Certificate. Upon receiving the record, partial
pursuant to Rule 11 (b), or the partial record record, or district clerk's certificate as provided
transmitted pursuant to Rule 1 (e), (f), or (g), or the in Rule 11, the circuit clerk must file it and
clerk's certificate under Rule 1 (c), the clerk of the immediately notify all parties of the filing
court of appeals shall file it and shall immediately date.
give notice to all parties of the date on which it was C
filed. __

Committee Note L
The language of the rule is amended to make the rule more easily understood. In addition to changes

made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE IIL REVIEW OF DECISIONS OF THE TITLE III. REVIEW OF A DECISION
UNITED STATES TAX COURT OF THE UNITED STATES TAX
_________________________C ICOURT

Rule-13. Review of a Decision of the Tax Court Rule 13. Review of a Decision of the Tax
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ . .,C ourt

(a) How Obtained; Time for Filing Notice of (a) How Obtained; Time for Filing Notice of
Appeal. - Review of a decision of the United States Appeal.
Tax Court must be obtained by filing a notice of
appeal with the clerk of the Tax Court within 90 (1) Review' of a decision of the United
days after entry of the Tax Court's decision. At the States Tax Court is commenced by filing
time of filing the appellant must furnish the clerk a notice of appeal with the Tax Court
with sufficient copies of the notice of appeal to clerk within 90 days after the entry of
enable the clerk to comply promptly with the the Tax Court's decision. At the time of
requirements of Rule 3(d). If a timely notice of filing, the appellant must furnish the ,
Cappeal is filed by one party, any other party may take clerk with" enough copies of the notice to
an appeal by^ filing a notice of appeal within 120 enable the clerk to comply with Rule
days after entry of the Tax Court's decision. 3(d). If one party files a tin'ely notice of

The running of the time for appeal is appeal, any, other party mnay file' a notice
terminated as to all parties by a timely motion to ' 'of appeal within 120 days after the Tax
vacate or revise a decision made pursuant to the ' Cour's decision is enftered.
Rules of Practice of the Tax Court. The full time forn
V appeal commences to run, -and is to be computed (2) 'If, under Tax Court rules, a party makes
from the entry of an order disposing of such motion, a timely motion to vacate or revise the

C or from the" entry of decision whichever is later. Tax Court's decision, the time to file a
notice of appeal runs from the entry of
the order disposing of the motion or
from the entry of a new decision,
whichever is later.

(b) Notice of appeal -How filed. -`Ihe (b) Notice of Appeal; How Filed. The notice of
notice of appeal may be filed by deposit in the office appeal maybe filed either at the Tax Court
of the clerk of the Tax Court in the District of clerk's office in the District of Columbia or by
Columbia or by mail addressed to the clerk. If a mail addressed to the cler If sent by mail the
notice is delivered to the clerk by mail and is notice is considered filed on the postmark
received after expiration of the last day allowed for date, subject to & 7502 of the Internal Revenue
filing, the postmark date shall be deemed to be the Code, as amended, and the applicable
date of delivery, subject to the provisions of § 7502 regulations.
of the Internal Revenue Code of 1954, as amended,
and the regulations promulgated pursuant thereto.
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(c) Content of the notice of appeal; service of (c) 'Contents of the Notice of Appeal Service;
the notice; effect of filing and service of the Effect of Filing and Service. Rule 3
notice. - The content of the notice of appeal, the prescribes the contents of a notice of appeal,
manner of its service, and the effect of the filing of the manner of service, and the effect of its
the notice and of its service shall be as prescribed by filing and service. Form 2 in the Appendix of
Rule 3. Form 2 in the Appendix of Forms is a 'Forms is a suggested form of a notice of
suggested form of the notice of appeal. appeal.

(d) The record on appeal; transmission of the (d) The Record on Appeal; Forwarding; Filing.
rec filing 'of the record. The provisions of
Rules 10, 11 and 12 respecting the record and the (1) An appeal from the Tax Court is -
time and manner of its transmission and filing and governed by the parts of ules 10, 11,
the docketing of 'peal in We court of appeals in and 12 regarding the record on appeal
cases on appeal rom the district courts shall govern1 from, a district court, time and
in ceon appelon th T Curt. e manner of forwarding and filing, and the
reference inthoserlsadi Rule 3 to the district 'dock~ting in the co~urt of appeals.
courtgaid o c f eistict court shall be lReferences, in those rulesand in Rule 3 .
read 'as a ref ec~t h ~ Cou'rtl and to the clerk' to -the district court aidistrict clerk are

of ~~e~~axC~u~~ respe~~iv~y. If appeals are taken to b~~~~~~ read as referring, to 'the Tax Court, Cour
from T~1C~urt ~o more than one an tsclik ,,

Itrstte to th di4of ls ned in the first' (2) If an'appeal fr9ma Tax Court decision is vKnotc '~f eliPo~o~o lrecord in any taer torrmore thIan one court of appeals,
other ~~peal sh~.ll ~e~xi~Ad~ ~on~ appropriate al record must be sent to the -
application by the ~pp~lant O e court of appeals to cour na d the Prstpotice of appeal
which [ filed. an apj1eal l | other court of t

, , appea~~~~~~lsthe pelitms apl'to that
F, other court to make provision forthe

~ ' I rI record.

~~~~w l l 21 ~ Ia j ,I "J" i t'j Il i 1 tir H,

Conmiittee Note

The language and organtiiadon of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminoPlogy consistent throughout the appellate rules. Ihese changes are intended
to -be stylistic only.-
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Rule 14. Applicability of other rules to review of Rule 14. Applicability of Other Rules to
decisions of the Tax Court the Review of a Tax Court

.__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ D ecisio n

All provisions of these rules are applicable to All provisions of these rules, except Rules
review of a decision of the Tax Court, except that 4-9, 15-20, and 22-23, apply to the review of a Tax
Rules 4-9, Rules 15-20, and Rules 22 and 23 are not Court decision.
applicable.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

TITLE IV. REVIEW AND ENFORCEMENT TITLE IV. REVIEW AND
OF ORDERS OF ADMINISTRATIVE ENFORCEMENT OF AN ORDER
AGENCIES, BOARDS, COMMISSIONS AN OFANADMINISTRATIV
OFFICERS

AGENCY, BOARD, COMMISSION,
OR OFFICER

Rule 15. Review or Enforcement of an Agency Rule 15. Review or Enforcement of an
Order - How Obtained; Intervention Agency Order - How

_________________________________ Obtained; Intervention

(a) Petition for Review of Order; Joint (a) Petition for Review; Joint Petition.
Petition. - Review of an order of an administrative
agency, board, commission, or officer (hereinafter, (1) Review of an agency order is
the term "agency" will include agency, board, commenced by filing, within the time
commission, or officer) must be obtained by filing prescribed by law, a petition for review
with the clerk of a court of appeals that is authorized with the clerk of a court of appeals
to review such order, within the time prescribed by authorized to review the agency order.
law, a petition to enjoin, set aside, suspend, modify, If their interests make joinderr or otherwise review, or a notice of appeal, whichever practicable, two or more persons may
form is indicated by the applicable statute join in a petition to the same court to
(hereinafter, the term "petition for review" will review the same order.

F include a petition to enjoin, set aside, suspend,
modify, or otherwise review, or a notice of appeal).
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The petition must name each party seeking review (2) The petition must:
either in the caption or in the body of the petition.
Use of such terms as "et al.," or "petitioners," or (A) name each party seeking review
"respondents" is not effective to name the parties. either in thecaption or the body of
The petition also must designate the respondent and ,- tffe eitionpusing such terms as "et'
the order or part thereof to, be reviewed. Form 3 in I(D° d4s6) al." "petitioners;' or "respondents"
the Appendix of Forms is a suggestedI orm of a , does not effectively name *he parties;
petition for review. In each case the agency must be
named respondent., The United States will also be a t (B) name the agency as a respondent
respondent if required by statute, even though not (even though not named in the r
designated in the petition. If two or more prsos "are petition, the United States is a
entitled to petition the same court for review of the respondent if required by statute); and
same order andtiheir interests are such as "to 'm ., ,
joinder practicable, they may fle a joint p atiti`o ir (C) specify the order or part thereof to be
review and may 'ther proceed as a single reviewed.
petitioner.

. .'I;,l r ' (3) Form 3 in the Appendix of Forms is a
suggested form of a petition for review.

(4) In this rule "agency" includes an agency,
board, commissionor officersan-J
"petition for review" includes a petition P
to enjoin, suspend, modify, or otherwise
review, or a notice of appeal, whichever
form is indicated by the applicable J

._____________________________________________________ _ . . .statute.
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(b) Application for enforcement of order, (b) Application or Cross-Application to
answer; default; cross-application for Enforce an Order; Answer; Default.
enforcement. -An application for enforcement of
an order of an agency shall be filed with the clerk of (1) An application to enforce an agency
a court of appeals which is authorized to enforce the order must be filed with the clerk of a
order. The application shall contain a concise court of appeals authorized to enforce
statement of the proceedings in which the order was the order. If a petition is filed to review
entered, the facts upon which venue is based, and the an agency order that the court may
relief prayed. Within 20 days after the application is enforce, a party opposing the petition
filed, the respondent shall serve on the petitioner and may file a cross-application for
file with the clerk an answer to the application. If the enforcement.
respondent fails to file an answer within such time,
judgment will be awarded for the relief prayed. If a (2) Within 20 days after aie-dotdwiah4e
petition is filed for review of an order which the application for enforcement is filediF
court has jurisdiction to enforce, the respondent may respondent must serve on the applicant
file a cross-application for enforcement. an answer to the application and file it

with the clerk. If the respondent fails to
answer in time, the court will enter
judgment for the relief requested.

(3) The application must contain a concise
statement of the proceedings in which
the order was entered, the facts upon
which venue is based, and the relief
requested.
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(c) Service of petition or application. -A (c Service of the Petition or Application. The
copy of a petition for review or of an application or circuit clerk must serve a copy of the petition
cross-application for enforcement of an order shall for review, or an application or cross--
be served by the clerk of the court of appeals on each application to enforce an agency order, on
respondent in the manner prescribed by Rule 3(d), each respondent as prescribed by Rule 3(d), 
unless a different manner of service is prescribed by lunless, a different manner of service is
an applicable statute.' At the time of filing, the prescribed by statute., At the time of filing, the
petitioner shall furnish the clerk with' a copy of the petitioner must
petition or application for each respondent At or Tip r woe OV p c i-
before the time of filing aipetition for review, the !(1)'&have a copy onall p4ie M--
petitioner shall serve a copy thferof all parties admitted tdnparticipate in th ageny
who shall have been admitted to participate in the proceedings, except for the respondents;
proceedings 'before the ency otherthan
respondents to be served by the clerk', and shall file (2) fie with tie clerk a list of tose so
with the clerk a list of those so serd.I iseed; and 1

(3) give the clerk enough copies of the
petition or application to serve each
respondent.

(d) Intervention. - Unless an applicable (d) Intervention. Unless a statute provides .
statute provides a different method of intervention, a another method, a person who wants to
person who desires to intervene in a proceeding intervene in a proceeding under this rule must
under this rule shall serve upon all parties to the file a motion for leave to intervene with the
proceeding and file with the clerk of the court of circuit clerk and serve a copy on all parties. L
appeals a motion for leave to intervene. The motion The motion - or other notice of intervention
shall contain a concise statement of the interest of authorized by statute - must be filed within
the moving party and the grounds upon which 30 days after the petition for review is filed
intervention is sought A motion for leave to and must contain a concise statement of the
intervene or other notice of intervention authorized interest of the moving party and the grounds
by an applicable statute shall be filed within 30 days for intervention.
of the date on which the petition for review is filed.

(e) Payment of Fees. - When filing any (e) Payment of Fees. When filing any separate or
separate or joint petition for review in a court of joint petition for review in a court of appeals,
appeals, the petitioner must pay the clerk of the court the petitioner must pay the circuit clerk all
of appeals the fees established by statute, and also required fees.
the docket fee prescribed by the Judicial Conference r
of the United States.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language

Page 48 1'0



L

to make style and terminology consistent throughou't'the appellate rules. These changes are intended
to be stylistic only.

Rule 15.1. Briefs and Oral Argument in National Rule 15.1. Briefs and Oral Argument in
Labor Relations Board Proceedings a National Labor Relations

Board Proceeding

Each party adverse to the National Labor In either an enforcement or a review
Relations Board in an enforcement or a review proceeding, a party adverse to the National Labor
proceeding shall proceed first on briefing and at oral Relations Board proceeds first on briefing and at
argument unless the court orders otherwise. oral argument, unless the court orders otherwise.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

C l Rule 16. The record on review or enforcement. Rule 16. The Record on RevieW or F

Enforcement,

F (a) Composition of the record. - The order (a) Composition of the Record. The record on
sought to be reviewed or enforced, the findings or review or enforcement of an agency order
report on which it is based, and the pleadings, consists of:
evidence and proceedings before the agency shall
constitute the record on review in proceedings to (1) the order involved;
review or enforce the order of any agency.

(2) any findings or report on which it is
based, and

(3) the pleadings, evidence, and other parts
of the proceedings before the agency.

L (b) Omissions from or misstatements in the (b) Omissions From or Misstatements in the

r record. - If anything material to any party is Record. The parties may at any time, by
omitted from the record or is misstated therein, the stipulation, supply any omission from the
parties may at any time supply the omission or record or correct a misstatement, or the court
correct the misstatement by stipulation, or the court may so direct. If necessary, the court may
may at any time direct that the omission or direct that a supplemental record be prepared
misstatement be corrected and, if necessary, that a and filed.
supplemental record be prepared and filed.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

Rule 17. Filing of &e record Rule 17. Fling the Record

(a) Agency to file time for filing; notice of (a) Agency Ito File; Time for Filing; Notice of
filing. -a-The agency shall file4the record with the Filing. The agency must file the record with i
clerk of Ithe court of appeals within 40 days after the circuit clerk withini 40 days after being
service upon it of the petion for review unless a served with a petition for review, unless the
different time is provided by the statute authorizing statute authorizing review provides otherwise,
review. In enforcement proceedings the agency shall or within 40 days after it files an application
file the record within 40 days after filing an for enforcement unless the respondent fails to 4

application for 6nfdrcement,,,but the record need not answer or the court orders otherwise., The
be filed unless the respondent has filed an answer court may shorten or extend the time to file the ,
contesting enforcementfof the order, or unless the record. The clerk must notify all parties of the
court otherwi'se"orers'. The lcourt may shorten or date when the record is filed.
extend the time aboy'e prescribed. The clerk shall
give notice to all parties df Ithe date on which the .ix
record is filed.,
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(b) Filing - What Constitutes. - The agency (b) Filing - What Constitutes.
may file the entire record or such parts thereof as the
parties may designate by stipulation filed with the (1) The agency must file;
agency. The original papers'in the agency'proceeding
or certified copies thereof may be filed. Instead of (A) the original or a certified copy of the
filing the record or designated parts thereof, the entire record or parts designated by
agency may file a certified list of all documents, the parties, or
transcripts of testimony, exhibits and other material
comprising the record, or a list of such parts thereof (B) a certified list adequately describing
as the parties may designate, adequately describing all documents, transcripts of
each, and the filing of the certified list shall testimony, exhibits, and other
constitute filing of the record. The parties may material constituting the record, or
stipulate that neither the record nor a certified list be describing those parts designated by
filed with the court. The stipulation shall be filed the parties.
with the clerk of the court of appeals and the date of
its filing shall be deemed the date on which the (2) The parties may stipulate in writing that
record is filed. If a certified list is filed, or if the no record or certified list be filed. The
parties designate only parts of the record for filing or date when the stipulation is filed with
stipulate that neither the record nor a certified list be the circuit clerk is treated as the date
filed, the agency shall retain the record or parts when the record is filed.
thereof. Upon request of the court or the request of a
party, the recordor any part thereof thus retained (3) The agency must retain any portion of
shall be transmitted ta the court notwithstanding any the record not filed with the clerk. All
prior stipulation. All paits of the record retained by parts of the record retained by the
the agency shall be apart of the record on review for agency are a part of the record on review
all purposes. for all purposes and, if the court or a

party so requests, must be sent to the
court regardless of any prior stipulation.

Comnittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended i
to be stylistic only; a substantive change is recommended, however, in subdivision (b).

Subdivision (b). The current rule provides that when a court of appeals is asked to review or enforce
an agency order, the agency must file either "the entire record or such parts thereof as the parties may
designate by stipulation filed with the agency" or a certified list describing the documents, transcripts,
exhibits, and other material constituting the record. If the agency is not filing a certified list, the current
rule requires the agency to file the entire record unless the parties file a "stipulation" designating only
parts of the record. Such a "stipulation" presumably requires agreement of the parties as to the parts to
be filed. Tle amended language in subparagraph (b)(l)(A) permits the agency to file the entire record
or "parts designated by the parties." The new language permits the filing of less than the entire record
even when the parties do not agree as to which parts should be filed. Each party can designate the parts
that it wants filed; the agency can then forward the parts designated by each party. In contrast,
paragraph (b)(2) continues to require stipulation, that is agreement of the parties, that the agency need
not file either the record or a certified list.
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Rule 18. Stay pending review Rule 18. Stay Pending Review

Application for a stay of a decision or order of any (a) Motion for a Stay.
agency pending direct review in the court of appeals
shall ordinarily be made in the first instance to the (1) nii Motion Before the Agency. A.
agency. A motion for such relief may be made to the peiinr utodnrl oefrtbfre

court of appeals or to a judge thereof, but the motion h agency for a stay pending review of its
shall show that application to the agency for the decision or order.
relief sought is not practicable, or that application I,
has been made lto the agency and denied, with the (2) Motion in the Court of Appeals. A
reasons given by it for denials or that the action of motion for a stay may be made to the court
the agency did not afford 'the relief which the of appeals or one, Of its judges.
application had requested. The motion shall also
show Me reasons for the relief requested and the (A) TheF otionmust:
facts relied upon and if the,, facts are subject to
dispute the, motionmsha lel supported by affidavits , i) show that moving first before the
or other sworn :Ftatemnt or copies thereof. With theagencywould be impracticable; or
motion shall be filed, such parts of the record as are
relevant to, the relief sought. Reasonable notice of (ii) state that,, a motion having been
the motion shall be giveto all parties to the made, the agency denied the
proceeding in te, couritopfappeals. The court may motion or failed, to afford the relief,>!
condition relief Funder ti$ ule uponlthe filing of a rejuested and state any reasons
bond orsothecurt. The motion shall given by the agency for its a&tio
be filed wit tece adnrlly will be
consid el d othe court, but in (B) The motion must also include:
exceptional cas;s 'qwi h h , procedure would be
impracticable due to the requirements of time, the (i) the reasons for granting the relief
application may be made to and considered by a requested and the facts relied on;
single judge of the court.

1I1 '1ILI llriv lli J, ,,,,(ii) originals or copies of affidavits or
other sworn statements supporting

' 1f e 1 ilillri 1l~facts subject to dispute; and

(iii) relevant parts of the record. i
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(C) The moving party must give reasonable
notice of the motion to all parties.

L
(D) The motion must be filed with the

circuit clerk and normally will be
X , considered by a panel of the court. But

in an exceptional case in which time
requirements make that procedure
impracticable, the motion may be made
to and considered by a single judge.

(b) Bond. The court may condition relief on the
_________________________________________ 1filing of a bond or other appropriate security.

Committee Note

L The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

L
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Rule 19. Settlement of judgments enforcing Rule 19. Settlement of a Judgment
orders Enforcing an Agency Order in

Part

When an opinion of the court is filed directing the When the court files an opinion directing entry of
entry of a judgment enforcing in part the order of any judgment enforcing the agency's order in part, the
agency, the agency shall within 14 days thereafter agency must within 14 days file with the clerk and
serve upon the respondent and file with the clerk a serve on each other party a proposed judgment F:
proposed judgment in conformity with the opinion. conforming to the opinion. A party who disagrees
If the respondent objects to the proposed judgment with the agency's proposed judgment must within 7
as not in conformity with the opinion, the respondent days file with the clerk and serve the agency with a
shall within 7 days thereafter serve upon the agency proposed judgment that the party believes conforms
and file with the clerk a proposed judgment which to tpthe opinion. :De court will settle the judgment
the respondent deems to be in conformity with the and direct entry without further hearing or argument.
opinion. The court will thereupon settle the
judgment and direct its entry without further hearing
or argument.

Committee Note F
The language of the rule is amended to make the rule more easily understood. In addition to changes

made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 20. Applicability of other rules to review or Rule 20. Applicability of Rules to the
enforcement of agency orders Review or Enforcement of an

.__ __ _ __ _ _ __ _ __ _ __ _ Agency O rder

.1 All provisions of these rules are applicable to All provisions of these rules, except Rules 3-14
review or enforcement of orders of agencies, except and 22-23, apply to the review or enforcement of an
that Rules 3-14 and Rules 22 and 23 are not agency order. In these rules, "appellant" includes a
applicable. As used in any applicable rule, the term petitioner or applicant, and "appellee" includes a,'
"appellant" includes a petitioner and the term respondent
"appellee" includes a respondent in proceedings to
review or enforce agency orders.

L Conniittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE V. EXTRAORDINARY WRITS TITLE V. EXTRAORDINARY WRITS}

Rule 21. Writs of Mandamus and Prohibition Rule 21. Writs of Mandamus and
Directed to a Judge or Judges and Other Prohibition, and Other [JU
Extraordinary Writs1 - Extraordinary Writs

) Mandamusbor prohibition to a judge or jud g ; (a) Mandamus or Prohibition to a Court, A
peti forwrit; service Iad filing. Applicati for a Petition, Filing, Service, and Docketing.
writ of diamnus or of prohibition directed jajudge or
judges sh made by filing a petition refor with the 1) -A pat petitioning for a writ of mandamus
clerk of the cou of appeals with pro of service on the or prohibition directed to a court must file a
respondent judge ordges and on parties to the action petition with the circuit clerk with proof of if 1
gin the trial court. lThep p~iton Mall contain a statement' service on all parties to the proceeding in

11 t I I X[ i , 11;,1l.,1 ' I !',! ,,,iM I , ,' ai II '1
of the facts necessary to an derstnding of the issues the trial court. ITe party must also provide
presented by the aplicon; asement of the issues a copy to the trial court judge. All parties UV
presented and of the Jief sought; a tement of the to the proceedihg in the trial court other
reasons why the t should issue; and ies of any than the petitioner are respondents for all
order or opiai or parts of the record whi may be purposes.
essential t, understanding of the matters serth in
the peti n. Upon receipt of the prescribed docke ee, (2) (A) The petition must be titled "In re [name r
the c rkllshall docket the petion and submit it to the of petitioner]."

(B) The petition must state:

(i) the relief sought;

(ii) the issues presented; U
(iii) the facts necessary to understand

the issues presented by the
petition; and

(iv) the reasons why the writ should
issue.

(C) The petition must include a copy of any
order or opinion or parts of the record
that may be essential to understand the
matters set forth in the petition.

es enresents proposed amen m tted to
the Supreme Court o , 5. If approved by the (3) Upon receiving the prescribed docket fee, U
Suprem e amendmentson December 1, the clerk must docket the petition and
1,lunless Congress acts oherwise. submit it to the court 3
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(a) Mandamus or Prohibition to a Court: Petition,
Filing, Service, and Docketing.

(1) A party petitioningfor a writ of mandamus orL prohibition directed to a court shallfile apetition with the circuit clerk with proof of
service on allparties to the proceeding in the
trial court. The party shall also provide a copy
to the trial court judge., Al parties to the
proceeding in the trial court other than the
petitioner are respondents for all purposes.

(2)(A) The petition shall be titled "In re [name of
A; petitioner]."

(B) The petition shall state:

(i) the relief sought;

(Ii) the issues presented;

(iii) the facts necessary to understand the
issues presented by the petition; and

(iv) the reasons why the writ should issue.

(C) The petition shall include copies of any
order or opinion or parts of the record that
may be essential to understand the matters
setforth in the petition.

L , 
(3) When the clerk receives the prescribed docket

fee, the clerk shall docket the petition and
submit it to the court.

L

L
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Denial; order directing answer. If the court is oq (b) Denial; Order Directing Answer; Briefs;the onion that the writ should not be granted, it Kal Precedence.
order than answer to the petition be filed by e
respondents thin the time fixed by the or r. The order (1) The court may deny the petition without an ;7shall be served the clerk on the judge rjudges named answer. Otherwise, it must order therespondents and on other parties the action in the respondent, if any, to answer within a fixedtrial court. All parties low oth than the petitioner time.
shall also be deemed resp dts for all purposes. Two
or more respondents may rjointly. If the judge or (2) The clerk must serve the order to respondjudges named respond do notsire to appear in the on all persons directed to respond.
proceeding, they m so advise the c and all parties
by letter, but the etion shall not thereb e taken as (3) Two or more respondents may answeradmitted, clerk shall advise the parties the dates jointly. rke- CJon which efs are to be filed, if briefs are requ d, and
of the te of oral argument. The proceeding shall be (4) The court of appe s may invite or order thegiv preference over ordinary civil cases. v trial court judge t r may invite an

[[I1 amicus curiae to do so. The trial-court
judge may request permission to fess
but may not mapea4unless invited or Y
ordered to dL'o by the court of appeals.

F ~~~ ~~ ~~~~~~~~~~~4 So Yk 
(5) If briefing or oral argument is required, the

clerk must advise the parties, and when
V appropriate, the trial court judge or amicusL

curiae. .

(6) The proceeding must be given preference
over ordinary civil cases.

(7) The circuit clerk must send a copy of the
_v final disposition to the trial court judge.

atcdore-s-s then r
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, (b) Denial; Order Directing Answer; Briefs; /
Precedence.

(1) The court may deny the petition without an
answer. Otherwise, it shall order the
respondent, if any, to answer within a fixed time.

(2) The clerk shall serve the order to respond on all
persons directed to respond,

(3) Two or more respondents may answer jointly.

(4) The court of appeals may invite or order the
trial court judge to respond or may invite an
amicus curiae to do so. The trial court judge
may request permission to respond but may not
respond unless invited or ordered to do so by the
court of appeals.

(5) If briefing or oral argument is required, the
clerk shall advise the parties, and when

L appropriate, the trial court judge or amicus
curiae.

(6) The proceeding shall be given preference over
ordinary civil cases.

(7) The circuit clerk shall send a copy of the final
disposition to the trial court judge. An

(c) ther extraordinary writs. Applicati (c) Other Extraordinary Writsbjpplication for
extra ry writs other than tho rovided for in an extraordinary writ other than one of-thesee-
subdivisio and (b) of trule shall be made by provided for in Rule 21(a) must be made by
petition filed with rk of the court of appeals filing a petition with the circuit clerk with proof
with proof of se *e on rtes named as of service on the respondents. Proceedings on
responde roceedings on s cation shall su pplication must conform, so far as is
conf so far as is practicable, to the urepracticable, to the procedures prescribed in Rule

s ribed in subdivisions (a) and (b) of this .21 (a) and (b).

L
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(c) Other Extraordinary Writs. Application for an
extraordinary writ other than one of those provided
for in subdivisions (a) and (b) of this rule shall be
made by filing a petition with the circuit clerk with r
proof of service on the respondents. Proceedings on
such application shall conform, so far as is
practicable, to the procedure prescribed in ,
subdivisions (a) and (b) of this rule.

( orm of Papers; Number of Copies pers (d) Form of Papers; Number of Copies. All
may ewritten. An ori dree copies papers must conform to Rule 32(a)(1). An
must be fileourt requires the filing of original and4heiopies must be filed unless
a different r by or der in a the court requires the filing of a different

number by local rule or by order in a particular
4' ~~case.l

(d) Form of Papers; Number of Copies. All papers
may be typewritten. An original and three copies
shall befiled unless the court requires thefiling of a F
different number by local rule or by order in a
particular case.

Re VKo {6 1 ;cs Committee Note

The language and organization of the rule are amended to make the rule more easily understood.
In addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the appellate rules. These changes
are intended to be stylistic only.
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TITLE VL HABEAS CORPUS; J TITLE VI. HABEAS CORPUS;
PROCEEDINGS IN FORMA PAUPERIS PROCEEDINGS IN FORMA

________________________[ PAUPERIS

C ' Rule 22. Habeas Corpus proceedings Rule 22. Habeas Corpus Proceeding

(a),Application for the original writ.-An (a) Application for the Writt-An application for a
application for a writ of habeas corpus shall be made writ of habeas corpus be made to the
to the appropriate district court If application is appropriate district court If, made to a circuit,
made to a circuit judge, the application will Judge, the application w ai be
ordinarily be transferred to the appropriate district transferred to the appropriate district court If a
court. If an application is made to or transferred to ,district court ,denies an applicationmade or
the district court and denied, renewal of the transferred to it, renewal of the a~4lcation
application before ,a rcuit judge is not favored; the! before a circuit judge is nott
proper remedy is by apeal to the courtof appeals wrady is a peal to Oq
from the order of the district court denying the writ. the dist rict ci r-'. 3rdc4 1 ug dle w,

L : I ~~~~~~~~~~~~~~~~~~.,~r i A, + X +

> 5 ^t~~~~~~~~~~~pr er a 'i-s ke- clii4+eig o n.
.~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~R' r.4f oi

r

L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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/~~~~~~~~~~~~~~~~~~~~~~~U A C.

, Necessity of certificate of probable cause for (b) Certificate of iz Ir
2eal. - In a habeas corpus proceeding in which

se detention complained of arises out of process (1) I iI a habeas
issued by a state court,,an appeal by the applicant for corpus proceedingrises from process
the writ may not proceed unless a district or a, circuit issued by a state court, the applcant cannot V
judge issues a certificate of probable cause. Ibfan, take'an appeal unless a di~ect&0circuit
appeal is taken by the applicant,the district'judgeg SpiAl- judge issues a certificate orb ci F
who rendered the judgment shall either issue a *a'iin d .f an applicant files a notice of appeal, the
certificate ofprobable'tpause or state the reasons why us e SAINIJdl ict udge wh d rendered the judgment
such al certificate should not issue. Thecertificate or must either issue a crtificate oeie~ ....
the statementsfhall betforWarded to the court of t~b;4y Ga or state why'acertificatshould not
appeals withthe'notice of appel and the file of the issue. The district clerk must send te
proceedings in the distript ourt If the district judge, cerif cator statemrnt to te court
has denied the' Mcerficate the aplant for'te writ appeal wi the notice of appeal ad he"
may thenir-e'quietIs~t isun~ce pof t~he certificate b'y a ,,file, of the distrit6out roedings tfhe,
circuit jd dge.,e fI a siaddress tthei
court appeas,it shall bedeened addesed to the aPplicsatmay ueut 'a rcuit jude toU
judges thereoif andshaffi 'bit ll eosiiered bl a~ilcuit isiic~te., r '

appeal shah,,ll ltdeem ed to const~ 1a rduest may -be considered by Ma circuit judge or 
,addressed t~o thl~;e judges" &q'hllur f appeals f1 anP juges, as the court prescribes. If nlo express 1,
appeal ,is'llj n ~yea state or, ~tprs tv a request for a certificate is filed, the notice

rd ' %~1, i~[ ' [ ''rti

certificate u probabl cause is not reqred. of appeal constitutes a request addressed to to
the judges of the court of appeals. I e

Cl,^pl~Iii i'
(3) A certificate of _S not

required when a state or its representative

appeals. __ _ _ _

o r A- 0. bits hStes - r a's
Comriittee Note rer Pc's e Ak+~f / V

The language and organization of the rule are amended to make the rule more easily understood. /
In addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the appellate rules. These changes
are intended to be stylistic onlyj i - Skis tru le. hcuevar 5 An s54
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4

' V e-

JLs 4icee or at. Civcu;t
Pr dagSer6'c+vA

Page 62 ,1



r '4

t } rtAlj Itow cver .5co bieAtr7Livc- ch q Lez z r'- rcc^~

p

X_ / I / v

L

L Sv ±h;*vis ;0_ fs) qe. rul'k. Jt-Ies 1LSsA a- YC

C /reo; cJ-arc vo y i 7 t/t is o \4-

-r7 i C'rcv, mJ ,sja'-e- tk rL JC. SZe, Te. C. ke rae- Jd

0~~' ~ 7Ae c, £-j~T~ 4 Ae,-Occe•3,'

pscxcoc;.;s T;: S; s t J1-v/'s ''f 'Oar;( -''-

d'~'c.-Fet~-j eb-c!~A½/ 74, s ) s We/i

tJmay I2.55S..C. a cer7Sit,' a/~ 4,t i9Ay( mti.. j9-+i- vrd

m a/o~i~s~ /OcIF '• 6r ws) Lyorst s v.l Ok F7 - 0

/ /

H7 L .e oK thcl~ r0'5 o 3// 4F £ e(rf Ij%%5

FS dTie-; o-?r olsrck Jvz h. eX~ -tskc ;6>



r ,~~~~~~~~A'k f7(7403 e 

agc^2ul :JR tS. C. g ^4C ke2 ifH p~f/ o

ioU,;gf ,roce eJ 14c Zgc- vr' et '!\/?o fr 7t<p i

dweidcet to -pro {'c tkic+ L4Ae. T7-k- Uih4JiL 5i2s Or

+ t s r d~ rei 5 c cer ; Wfc C e 7re' lai*,., I
;js rto± rc-1LJ areA. .

r
I . \,,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

.1 C~~~



1 Rule 22. Habeas Corpus and Section 2255 Proceedings

2 (a) Application for the Original Writ. An application

3 for a writ of habeas corpus shlbe made to the

4 appropriate district court. If epplication Vimade to a

5 circuit judge, the application habe transferred to the
o4r;Stri;c dourt Adn;e5 a-n

6 appropriate district court. If RI application i made to
a6JlI;c4tC4i&t g44e. e -r< trFrre.l to it^j

7 or ranferrrcd-t the district court and 1Wcicrenewal
is

8 of the application before a circuit judge sh not be
L a~rc o .1 T U. S. C,

9 permitted. The applicant may, ptrsuan to

10 2253 of titlo 28, United Sates Cedes appeal to the
4 ;3 +ricu- + odrf3

11 appfepriacourt of appeals from th5oJrder em-t4__
4Pp 1c; +;o n

12 d e denying thefrxj.

13 (b) Certificate of Appealability; In a habeas corpus

14 proceeding in which the detention complained of or; MS. V

15 arises otot-process issued by ahtate court, an appeal Ad e 5

16 by the applicale fui die writ may LUL unless a j a.pioca 1f

r ;-;. f 17 Adi;5~iL~bL ui a LU~ issuesl a certificate of

£o18 geLA*1 - .T U.S.C.
5+v' i^;ctl>4 18 appealability psurn?;tto ofctio1 2253() ufTit 

19 ted States Cot. If an appealis f a I

20 applicany the district judge who rendered the

21 judgment-8hhelither issue a certificate of

22 appealability or state t---e-se why sea



23 certificate should not issue. The;ertificate or

24 statement-shal bt f4--dc o the court of appeals

25 with the notice of appeal and the file of the

26 districtcourV' If the district judge

27 has denied the certificate, the applicant f o7mt e-wri.

28 may thexrequest fssuanee of tLe ecrtificatc - a
ds F s isvz e- -6t8.ce 

29 circuitjg .- sucta request inaddressed to the

30 court of appealsf it shall bz ~Tmee±d add±essed -tu

31 juidges thlief . sd ihalj\1e considered by a circuit
T~- 3Cr;i;e-S.

32' judge or judge~sas the courtlooms If no

33 express request for a certificate is filed, the notice of
34 appeal m~~~~~~i (3w)

34 appeal shall bc de Dconstitute a request

35 addressed to the judges of the court of appeals. I#-

36 ¢pp~ a1 is taken by a State or its represe ativ a

37 certificate of appealability is not require, ke. a 5+tt o e L

Jh;dcJL 5 +Jt+S 0t;* 
37 ~ ~ ~ ~ ~ ~ ~ ~ r~ k te h p Ql 

io At mt -fe e /iJo
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Rule 23. Custody of prisoners in habeas corpus Rule 23. Custody or Release of a
proceedings Prisoner in a Habeas Corpus

7HI Proceeding

(a) Transfer of custody pending review. - (a) Transfer of Custody Pending Review.
Pending review of a decision in a habeas corpus Pending review of a decision in a habeas corpus
proceeding commenced before a court, justice or proceeding commenced before a court, justice,

r- judge of the United States for the release of a or judge of the United States for the release of a
prisoner, a person having custody of the prisoner prisoner, the person having custody of the
shall not transfer custody to another unless such prisoner must not transfer custody to another
transfer is directed in accordance with the provisions unless a transfer is directed in accordance withL of this rule. Upon application of a custodian showing this rule. When, upon application, a custodian
a need therefor, the court, justiceior judge rendering shows the need for a transfer, the court, justice,
the decision may make an order authorizing transfer or judge 'rendering the decision under review
and providing for the substitution of the successor maylauthorize the transfer and substitute the
custodian as a party. successor custodian as a party.

(b) Detention or release of prisoner pending (b) Detention or Release Pending Review of
review of decision failing to release. - Pending Decision Not to Release. While a decision not |

ax 1 review of a decision failing or refusing to release a to release a prisoner is under review, the court
L I prisoner in such a proceeding, the prisoner may be or judge rendering the decision, or the court of,

detained in the custody from which release is sought, appeals, or the Supreme Court, or a judge or
C or in other appropriate custody, or may be enlarged justice of either court, may order that the
L upon the prisoner's recognizance, with or without prisoner be:

surety, as may appear fitting to the court or justice or
judge rendering the decision, or to the court of (1) detained in the custody from which release
appeals or to 'the Supreme Court, or to a judge or is sought;
justice of either court.

L (2) detained in other appropriate custody; or

(3) released on personal recognizance, with or
without surety.

L 6
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7

(c) Release of prisoner pending review of decision (c) Release Pending Review of Decision
ordering release. - Pending review of a decision Ordering Release. While a decision ordering
ordering the release of a prisoner in such a the release of a prisoner is under review, the
proceeding, the prisoner shall be enlarged upon the prisoner must - unless the court or judge r
prisoner's ,recognizance, with or without surety, rendering the decision, or the court of appeals,
unless the court or justice or judge rendering the or the Supreme Court, or a judge orjustice of
decision or the courtof appeals or the Supreme either court orders otherwise - be released on
Court, or a judge or justice of either court shall personal recognizance, with or without surety.
otherwise order. ,

(d) Modification o intial drder respecting (d) Modification of the Initial Orler on Custody.
custody. -rAn initial order~` rpecting the custody or An initial order governing, prnsoners custody r
enlargemendt of the 'pris~oner ii an recogniac or or release, includin r or, surety,
s uytken, sall govern rli inhcrt3',f continues in e pen ll , re s for

apeals and in the Supremen Cot kesf tecial specil reaso ono
reasons Fsho''n to thasc'ourmdet of imp rov the uor, tothe Supreme Com r to as change ofd
Supreng our or, t o m ak Jst ge a juticeiof oiten either court, te rder is change
courtithe so n qer( Th e c t anle surtesty independent ordernreg cusody or rel dys relase or
order respecting tuhe odenlarg r su repealsty jTh issamede Fang Fays that thF iIi [rnerall

governed cu tod ofpioesi aescopspoedns h "hl oenr v e 

be madey a e iall

aT ne re setrd hFi Commrnittee Note

The language and organization of the rulei'are amended to make the rule more easilyr Iterstood.
In addpition to changes made to improve the underscratdilwo the Asory C om ittachange d
language to make style and terminolygy consitn chrughuttheap
are intended to be stylistic only. elt uIs hs hne

Subdivision (d). The cuanent rule states fhat the initial order governing custody or release shall 
govern review" in the court of appeals. The amended language says that the initial order generally
"continues in effect" pending review.5

When Rule 23 was adopted it used the same language as Supreme Court Rule 49, which then
governed custody of prisoners in habeas corpus proceedings. The 'shall govern, review" language
was drawn from the Supreme Court Rule. The Supreme Court has since amended i~r-ule, ~now R~ule
36, to say that the initial order "shall continue in effect" unless for reasons shown it is modified or
a new order is entered. The Advisory Committee recommends that Rule 23 be amended to El
similarly state that the initial order "continues in effect." The new language is clearer. It removes
the possible implication that the initial order created law of the case, a strange notion to attach to
an order regarding custody or release. 
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Rule 24. Proceedings in Forma Pauperis Rule 24. Proceeding in Forma Pauperis

(a) Leave to proceed on appeal in forma pauperis (a) Leave to Proceed in Forma Pauperis.
from district court to court of appeals. - A party to
an action in a district court who desires to proceed on (1) Motion in the District Court. Except as
appeal in forma pauperis shall file in the district court stated in Rule 24(a)(3), a party to a district-
a motion for leave so to proceed, together with an court action who desires to appeal in forma
affidavit, showing, in the detail prescribed by Form 4 pauperis must file a motion in the district
of the Appendix of Forms, the party's inability to pay court. The party must attach an affidavit
fees and costs or to give security therefor, the party's that
belief that that party is entitled to redress, and a
statement of the issues which that party intends to (A) shows in the detail prescribed by
present on appeal. If the motion is granted, the party Form 4 of the Appendix of Forms, the

L | may proceed without further application to the court party's inability to pay-or to give
of appeals and without prepayment of fees or costs in security for fees and costs;
either court or the giving of security therefor. If the

L motion is ,denied, the district court shall state in (B) claims an entitlement to redress; and
l writing the reasons for the denial.

'Notwithstanding the provisions of the preceding (C) states the issues that the party intends
paragraph, a party who has been permitted to proceed to present on appeal.
in an action in the district court in forma pauperis, or

L |who has been permitted to proceed there as one who (2) Action on the Motion. If the district court
z is financialy unable ,to' obtain adequate defense in a grants the motion, the party may proceed on
criminal case, may proceed on appeal in forma appeal without prepaying or giving security 1
pauperis Without' further authorization unless, before for fees and costs. If the district court denies
or after the notice of appeal is filed, the district court the motion, it must state its reasons in
shall certify that the appeal is not taken in good faith writing.
or shall 'find that the party is otherwise not entitled so
to proceed, in which event the district court shall (3) Prior Approval. A party who was

F- I state !in writinglthe treasons for suchcertification or permitted to proceed in forma pauperis in
L fInding, the district-court action, or who was

determined to be financially unable to obtainer- an adequate defense in a criminal case, may
proceed on appeal in forma pauperis without1
further authorization, unless the district
court - before or after the notice of appeal
is filed- certifies that the appeal is not
taken in good faith or finds that the party is
not otherwise entitled to proceed in forma
pauperis. In that event, the district court
must state in writing its reasons for the

L_____________________________________________________ certification or finding.
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If a motion for leave to proceed on appeal in forma (4) Notice'of District Court's Denial. The

pauperis is denied by the district court; or if the district clerk must immediately notify the
district court shall certify that the appeal is"'not taken parties and the court of appeals when the,
in good faith or shall find that the party is otherwise district court does any of the following:
not entitled to proceed in forma pauperis, the clerk 

' shall forthwithserve notice of such action. Apmotion (A) deniers amotion to proceed on appeal in
for leave sto to proceed may be filed in the court of forma pauperis;
appeals withii 30 days after se'vice of notice of the I Lo

action of the district coibrt The motion shall be .(B) certiies that the appeal is ndttaken in'
accompanied by a copy ,of the affidavit firld in the good faith;, or
district court, or by the affidavit prescribed by the
first paragraph of is subdivisioni if no affidavit has (C) finfds thatih 'party is not otherrwiei
beenfid in thiedistrictcoburt, and by a copy of the Ientitled to proceed I rma paupens. C
statement lof reasos given by he 'district court for its
action. a ' K (5) Motido' AIe court of App s. A parti

may, fe a motion to proceed on appeali~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~, I i, oIn 
forina pauPris' in the, "court 'of appeals within
30 d]ays i~tr service of the 'notice prescribed

; by >4R~i~e 24(a)(4)i md'ion must include a
co. pyth[^a ffdav1t filed in the district
couat an a district IC' at statement it o
reasdn idisation., ifnaffi davtws
,coffied "~ng r ihis5t inqrlth e partygmusil 1

(b) Leave to proceed on appeal or review in forma (b) Leave tof Procet in F at pes or l
pauperis in administrative agency proceedings. A Aa Appeai or ReyneW of an Admistrative f
party to a proceeding before an administrative Agencip ei
agency, board, commission or officer (including, for of a proceedin before an Rave a 4 ncy, 
the purpose of this rule, the United States Tax Court) board, cornisioor officer (including for the 
who desires to proceed on appeal or review in a court purpose of this ruethe United States Tax, Court)
lof appeals in forma pauperis, when such appeal or proceeds directly in a court of appeals, a party

reiwmay be had directly in a, court, of appeals, may file in the pourt of appeals a motion for 
shall file in the court of appeals,a motion for leave so leave to proceed on appeal in forma pauperis
Ito proceed, together with the affidavit prescribed by with an affidavit prescribed by Rule 24 (a) (l).
the first paragraph of (a) of this Rule 24.

Page 66



(c) Form of briefs, appendices and other papers.- (c) Leave to Use Original Record. A party
L Parties allowed to proceed in forma pauperis may file allowed to proceed on appeal in forma pauperis

briefs, appendices and other papers in typewritten may request that the appeal be heard on the
form, and may request that the appeal be heard on the original record without reproducing any part
original record without the necessity of reproducing
parts thereof in any form.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
1 addition to changes made to improve the understanding, the Advisory Committee has changed language

to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. The Advisory Committee recommends deleting the language in subdivision (c)
authorizing a party proceeding in forma pauperis to file papers in typewritten form because the
authorization is unnecessary. The rules permit all parties to file typewritten documents.

F-

l7'
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TITLE VII. GENERAL PROVISIONS TITLE VII. GENERAL PROVISIONS

Rule 25. Filing and Service* -', RuIe 25. Filing and Service V

Fling.- A paper required or permitt be (a) Filing. .,
filed in court of appeals must be with the
clerk. Film y be ,accomp edby mail addressed (1) Filing, with the Clerk. A paper required'or
to the clerk, bu timlunless the clerk permitted to be filed Nnacur fapel rK
receives the pap the time fixed for filing, must be filed with the clerk
except thatb s and appen are treated as filed
on the d of mailing if the most ex tous form of (2) Filing: Method and Timeliness. r
d ry by mai except special delive ed.e

'(A) In general. Filing may be
¼ F~llly 1g nlS ,r~ll,: 01dell;~ k ill lo. ! accomplished by mail addressed to

, 1'1 21. ,.14>,,,'j, ', M 1l' >j Pthe clerk, but filing is not timely
unless the clerk receives the papers
within the time fixed for filing.

(B) A brief or appendix. A brief or
appendix is timely filed, however,
if on or before the last day for
filing, it is:

(i) mailed to the clerk by First-
Class Mail, or other class of
mail that is at least as
expeditious, postage Mr
prepaid; or

* Its text represents p ed amendments
submitted to re ourt on October 12, 1995. If (ii) dispatched to a third party
approved by the re the amendments take commercial carrier for
effect on mber 1, 1996, unles acts delivery to the clerk within 3

0 ,<yalen dCr sdays.

r to~~~~

L
F
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Rule 25. Filing, Proof of Filing, Service, and
Proof of Service

(a) Filing.

(1) Filing with the Clerk. A paper required or
permitted to be filed in a court of appeals

L shall be filed with the clerk-

(2) Filing: Method and Timeliness.

(A) In general. Filing may be
accomplished by mail addressed to
the clerk, butfiling is not timely
unless the clerk receives the papers
within the timefixedforfiling.

(B) A brief or appendix. A brief or
appendix is timely filed, however, if
on or before the last day forfiling,
it is:

LX
(i) mailed to the clerk by First-

Class Mail, or other class of II
mail that is at least as
expeditious, postage

i prepaid; or

(ii) dispatched to the clerk for
delivery within 3 calendar
days by a third-party
commercial carrier.
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77
ers filed by an inmate confined in an institutio (C) Inmate filing. A paper filed by an

| are mely filed if deposited in the institution's inmate confined in an institution is V
intern mail system on or before the last day or timely if deposited in the institution's
filing. ely filing of papers by an inma onfined internal mailing system on or before the v
in an insti on may be shown by a no zedlast day for filing. If an institution has a
statement or claration (in complian with 28 system designed for legal mailn, the
U.S.C. § 1746) tting forth the da of deposit and inmate must use that systemdto receive m
stating that first-cl postage h een prepaid. If a the benefit of this rule. ,Timely filing
lmotion requests relie atma e granted by a single may be shown by a declaration in
judge, the judge may pe emotion to be filed acompliance-with428 U.S.C. § 1746 or 7'

with the judge, in which nt the judge shall note by a notarized statement, either of
thereon the filing date d th after give it to the which must set forth, he date of deposit
clerk. A court of app s may, b local rule, permit and state that first-class postage has
papers to be fied fimile or o er electronic been prepaid., " '11 
means, provideuc means are auth ed by and
consistent wi standardsestablished by e Judicial (D) Electronic Filing. A court of appeals F
Conference f the Unted 'States. The cler ust not may by local rule permit papers to be y L
refuse to9ccept for filing any paper presente or that filed, signed, or verified by electronic
lpurpo solely because itis not presented in pr er means that are consistent with technical
fo as reqied by these rules or by any local rules standards, if any, that the Judicial

a Conference of the United States
establishes. A paper filed by electronic
means in compliance with a local rule
constitutes a written paper for the
purpose of applying these rules.

(3) Filing a Motion with a Judge. If a
motion requests relief that may be granted [
by a single judge, the judge may permit
the motion to be filed with the judge; the V
judge must note the filing date on the
motion and give it to the clerk. 

(4) Clerk's Refusal of Documents. The clerk
must not refuse to accept for filing any paper
presented for that purpose solely because it T
is not presented in proper form as required
by these rules or by any local rules or
practices. A
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(C) Inmate filing. A paperfiled by an
inmate confined in an institution is
timelyfiled if deposited in the
institution's internal mail system on or
before the last day for filing. Timely
filing of a paper by an inmate confined

C" in an institution may be shown by a
L notarized statement or declaration (in

compliance with 28 U.S.C. § 1746)
setting forththe date of deposit and

L stating thatfirst-class postage has been
- prepaid-,

L (D) Electronic Filing. A court of appeals
may by local rule permit papers to be

L filed, signed, or verified by electronic
means that are consistent with technical
standards, if any, that the Judicial
Conference of the United States
establishes. A paperfiled by electronic
means in compliance with a local rule
constitutes a written paperfor the
purpose of applying these rules.

L N (3) Filing a Motion with a Judge. If a
motion requests relief that may be granted
by a single judge, the judge may permit
the motion to be filed with the judge; the
judge shall note the filing date on the

l motion and give it to the clerk

(4) Clerk's Refusal of Documents. The clerk
L r shall not refuse to accept for filing any

paper presented for that purpose solely
because it is not presented in proper form as
required by these rules or by any local rules
or practices.
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Service of all papers required. -Copies of all (b) Service of All Papers Required. Unless a rule r
,ers filed by any party and not required by these requires service by the clerk, a party must, at or

Ales to be served by the clerk shall, at or before the before the time of filing a paper, serve a copy on
tume of filing, be served by a party or person acting the other parties to the appeal or review. Service

: 1for that party on all other parties to the appeal or on a party represented by counsel must be made
review. Service on a party represented by counsel on e party's counsel.
shall be made on counsel.

(c anner of service. - Service m personal (c) Manner of Service. Service may be personal,''
or by ma.l onal service es delivery of the , by mail, orb third-party commercial carrier for'[
copy to a clerk or esponsible person at the delivery within 3 calendar days. WhenL
office of co Servi s complete on reasonable considering such factors as the
maIn immediacy of the relief sought, distance, and

cost, service on a party must be by a manner at
least as expeditious as the manner used to file the
paper with t court. Personal service includes Li
deliver of the copy to ajjlresponsible person at
the office bf counsel. DSgervice by mail or by
commercial carrier is complete on mailing or '

delivery totheqcaier.

(c) Manner of Service. Service may be personal, by i
mail, or by third-party commercial carrierforl
delivery within 3 calendar days. When E
reasonable considering such factors as the
immediacy of the relief sought, distance, and
cost, service on a party shall be by a manner at 'l
least as expeditious as the manner used tofile
the paper with the court. Personal service
includes delivery of the copy to a responsible L
person at the office of counsel. Service by mail
or by commercial carrier is complete on mailing '

or delivery to the carrier. L

TeI YK y v em 111"-a 7
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Proof of Service. -Papers presented for g (d) Proof of Service.
must an acknowledgment of servic y the
person se r proof of service in oim of a (1) A paper presented for filing must contain
statemen of the nd manne service, of the either of the following:
names of the persons send of the addresses to
which the papers were e which they were (A) an acknowledgment of service by the
delivered, certifie the person who service. person served; or

L Proof of servimay appear on or be affixe the
papers fil (B) proof of service consisting of a

statement by the person who made
service certifying:

(i) the date and manner of service;

(ii) the names of the persons
L . . served; and -

(iii) their mailing addresses or the
addresses of the places of delivery.

(2) When a brief or appendix is filed by mailing
or dispatch in accordance with Rule
25(a)(2)(B), the proof of service must also

7 state the date and manner by which the
document was mailed or dispatched to the
clerk.

(3) Proof of service may appear on or be affixed
to the papers filed.

P 7
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(d) Proof of Service; Filing. Apaperpresentedfor
filing shall contain an acknowledgment of L)
service by the person served or proof of service
in the form of a statement of the date and ,
manner of service, of the name of the person L
served, and of the addresses to which the papers
were mailed or at which they were delivered,
certified by the person who made service. Proof
of service may appear on or be affixed to the
papers filed. hien a brief or appendix is filed
by mailing or dispatch in accordance with Rule 1<

25(a)(2)(B), the proof of service shall also state r
the date and manner by which the document was
mailed or dispatched to the clerk

(e) Number of Copies. - Whenever these rules (e) Number of Copies. When these rules require
require the filing or furnishing of a number of copies, the filing or furnishing of a number of copies, a C
a court may require a different number by local rule court may require a different number by local
or by order in a particular case. rule or by order in a particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language i
to make style and terminology consistent throughout the appellate rules. These changes are intended to L 
be stylistic only; w substantive amendments arecommended, however, in subdivision (a).

Subdivision (a), substantive change is in item (a)(2)(B)(ii) where the word ar" is
ded, the m is applicable if, on or befortheorfiling a brief or

appendix, a party gives the document to a cial c e very to the clerk "within 3 days." 
Deleting the word calendar means thatl y ,Snas n le-gal holidays are not 
counted in the 3-day perio s irable because when the for filing is also the last day the
courts are o hree -day weekend, it may be difficult or impossLtacmercial carrier
to 1 to delivery to the court within 3 calendar days, i.e., to delivery when the co osed.

The seeeil~substantive amendment recommended in this subdivision is in subparagraph (a)(2)(C) and L
is a companion to a recommended amendment in Rule 4(c). Currently Rule 25(a)(2)(C) provides that if
an inmate confined in an institution files a document by depositing it in the institution's internal mail
system, the document is timely filed if deposited on or before the last day for filing. Some institutions have
special internal mail systems for handling legal mail; such systems often record the date of deposit of mail
by an inmate, the date of delivery of mail to an inmate, etc. The Advisory Committee recommends

ae
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amending the rule to require an inmate to use the system designed for legal mail, if there is one, in order
to receive the benefit of this subparagraph.

Rule 26. Computation and extension of time* Rule 26. Computing and ExtendingL Time

(a) Computation of time. - In computing any (a) Computing Time. The following rules apply in
L period of time prescribed or allowed by these rules, computing any period of time specified in these

by an order of court, or by any applicable statute, the rules or in any local rule, court order, or
day of the act, event, or default from which the applicable statute:
designated period of time begins to run shall not be
included. The last day of the period so computed (1) Exclude the day of the act, event, or default
shall be included, unless it is a Saturday, a Sunday, or that begins the period.
a legal holiday, or, when the act to be done is the
filing of a paper in court, a day on which weather or (2 the period is less than 7 days excludeL other conditions'have made' the office of the clerk of i tenneiate Saturdays, Sundays, and legal
the court inaccessible, in which event the period runs holidays tonL lve .5 +dei j n
until the end of the next day which is not one of the v shaes4 d ysz-
aforementioned days. Wen the period of time (3) Include the last day of the period unless it is
prescribed or allowed is less than 7 days, a Saturday, Sunday, legal holiday, or - if
intermediate Saturdays, Sundays, and legal holidays the act to be done is filing a paper in

L , shall be excluded in the computation. court - a day on which the weather or other
conditions make the clerk's office

______________ inaccessible.
* Italicized text represents proposed'amendments
submitted to the Supreme Court on October 12, 1995. If7 1 approved by the Supreme Court, the amendments take
effect on December 1, 1996, unless Congress acts
otherwise.

L As used in this rule "legal holiday" includes New (4) As used in this rule, 'legal holiday" means
Year's Day, Birthday of Martin Luther King, Jr., New Year's Day, Martin Luther King, Jr.'s
Washington's Birthday, Memorial Day, Independence Birthday, Presidents' Day, Memorial Day,

L 11 Day, Labor Day, Columbus Day, Veterans Day, Independence Day, Labor Day, Columbus
Thanksgiving Day, Christmas Day, and any other day Day, Veterans' Day, Thanksgiving Day,
appointed as a holiday by the President or the Christmas Day, and any other day declared a

L Congress of the United States. It shall also include a holiday by the President, Congress, or the
day appointed as a holiday by the state wherein the state in which is located either the district
district court which rendered the judgment or order court that rendered the challenged judgment

L which is or may be appealed from is situated, or by or order, or the circuit clerk's principal
the state wherein the principal office of the clerk of office.7 the court of appeals in which the appeal is pending is
located.

Lr
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(b) Enlargement of time.-The court for good (b) Extending Time. For good cause, the court may r
cause shown may upon motion enlarge the time extend the time prescribed by these rules or by
prescribed by these rules or by its order for doing any its order to perform any act, or may permit an act
act, or may permit an act to be, done after the to be done after that timeexpires. ,But the court
expiration of such time; but the court may not enlarge may not extend the time to file:
the time for filing a notice, of appeal, a petition for
allowance, or a petition for permission to appeal. Nor (1) a notice of appeal (exceptfas authorized ,n
may the court enlarge the time prescribed bylaw for Rule 4) or a petition for permission
filing a petition to enjoin,lset aside, suspend, modify, to appeal;, or
enforce or otherwise review, .or a notice of appeal
from, an order of an administrative agency, board, (2) a notice of appenl from or a petition to ,
commissio 'or' officer of the "Uaitd States, except as enjoin, set aside, suspend,,modify, enforce,
specifically authorizedbyjlaw 'or othewise review an order of an

administrative agency, board, commission,
or, officer of the United States, unless

________"___,_____________________v___ _* specifically authorized by law. +c -bs L
(c) Additional time after service by mail.- (c) Additioilt TSe after Service. When a partY[

Whenever a party 'is rquired or permitted to do an is required or permitfedltb act withi a prescribed
act within a prescribed period after service of a paper period afte a 'lpaper is s~rVed onithadtpat,3
upon that party and the paper is served by mail, 3 calendar' days are added to the prescribed period
days shall be added to the prescribed period. unless the paper is delivered on the datelof A

service staed in the proof of'seh'ice' B lti1
I [ [!.slu'tl~ ~l l

(c) Additional Time after Service. When a party is
required or permitted to act within a prescribed
period after service of a paper upon that party, 3
calendar days are added to the prescribed
period unless the paper is delivered on the date,
of service stated in the proof of service. ___ -

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; rubstantive changerecommended, however, in subdivision (a).

Subdivision ().'he amendmentmakethe computation method prescribed in this rule applicable to
F any time period imposed by a local rule. This means that if a local rule establishing a time limit is

permitted, the national rule will govern the computation of that period.

Se.e- - rAt} fors, r-0,rL 64- (.;) , -F clAtslICi ~s;Ba r
Whenelrer +keS rules esf e iiY & +t. ptI-iL i> e^&tel.t, A Tys, '

weekeKiLs and-L Ie -J a-Ire- aoo-ic .
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Rule 26.1. Corporate Disclosure Statement* Rule 26.1. Corporate Disclosure
L ~~~~~~~~~~~~~Statement

Any non-governmental corporate party to a civil or (a) Who Must File. Any nongovernmental
bankruptcy case or agency review proceeding and corporate party to a proceeding in a courgL<,l
any non-governmental corporate defendant in a appeals must file a statement identifyingrts
criminal case must file a statement identifying all parent corporation 5and listing any publicly held
parent companies, subsidiaries (except wholly-owned company that owns 10% or more of the party's
subsidiaries), and affiliates that have issued shares to stock.
the public. The statement must be filed with a party's
principal brief or upon filing a motion, response, (b) Time for Filing. A party must file the statement
petition, or answer in the court of appeals, whichever with the principal brief or upon filing a motion,
first occurs, unless a local rule requires earlier filing., response, petition, or answer in the court of
Whenever the statement is filed before a party's appeals, whichever occurs first, unless a local
principal brief, an original and three copies of the rule requires earlier filing. Even if the statement
statement must be filed unless the court requires the has already been filed, the party's principal brief [
filing of a different number by local rule or by order must include the statement before the table of

r", in a particular case. The statement must be included contents.'
L in front of the table of contents in a party's principal

brief even if the statement was previously filed. (c) Number of Copies. If the statement is filed
It amen bef the principal brief, the party must file an

L_ * d text represents proposed aments that original and htopies, unless the court
were publi r public comment 'eptember 1995. If requires a different number by local rule or by
approved ou ion-by the advisory order in a particular case.

L committee, Standing Judicial Conference, and 3
Supreme Court amendments t ect on December

Ad 1,1997, asCongress acts otherwise.
L.

for
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( R WhoShall File. Any nongovernmental /
orporate party to a proceeding in a of F

a>Reals shallfile a statement identifying any
pare corporation and listing stockhOders that
are publy held companies ownin 10% or
more of theLarty'sstock.

(b) Time forr Fn atysh tatement
with the principal b or ponfiling a moton,
response, petition, or a er in the court of
appeals, whichever o currst, unless a local
rule requires earlifiling yen if the statement
has already beey led the pa 'sprincipal brief

shall includete statement befor e tale of J

contents. ,r

(c) Numbes thk stat, s
befor the principal bre the party sdhalllfi &an !

o inal and three copie, unless the court .
quires the filing of a dirent number by local

rule or by order in a particular casei. 

jComrittee Note
1F Wi

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language , f
to make style and terminology consistent throughout the appellate rules. TIhese changes are intended to L
bestylisticonlyj a. scub4'm-ofve. O-k&cO.. is reeorotendleA hojeVer ;#L 3AA.v;*i

(a).
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Rule 27. Motions Rule 27. Motions

(a) Content of motions; response. - Unless (a) In General.
another form is elsewhere prescribed by these rules,
an application for an order or other relief shall be (1) Application for Relief. An application for
made by filing a motion for such order or relief with an order or other relief is made by motion
proof of service on all other parties. The motion shall unless these rules prescribe another form. A
contain or be accompanied by any matter required by motion must be in writing unless the court
a specific provision of these rules governing such a permits otherwise.
motion, shall state with particularity the grounds on
which it is based, and shall set forth the order or (2) Contents of a Motion.
relief sought. If a motion is supported by briefs,
affidavits or other papers, they shall be served and (A) Grounds and relief sought A
filed with the motion. motion must state with particularity

the grounds for the motion, the
relief sought, and the legal

L argument necessary to support it.

F (B) Accompanying documents.

(i) Any affidavit or other paper
necessary to support a motion must
be served and filed with the
motion.

K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
(ii) An affidavit must contain only

factual information, not legal M

argument.

(iii) A motion seeking substantive
relief must include a copy of the
trial court's opinion or agency's
decision as a separate exhibit.
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(C) Documents barred or not required.

(i) A separate brief supporting or
responding to abmotion must not be E
filed.

(ii) A notice of motion is'not required. m

l_________________ ' '(iii) 1A proposed orderis not required.

Any party may file a response in opposition to a (3) Response. ,
motion other than one for procedural order [for ,
which see subdivision (b)] within 7 days after ' (A Time to file. Any party may file ap
service of the motion, but motions authorized by response to a motion; Rule 27(a)(2) t

Rules 8, 9, 18 and 41 may be acted upon after governs its contents. The response must
reasonable notice, and the court may shorten or be filed within 10 days after service of r
extend the time for responding to any motion. the motion unless the court shortens or,,,

- - -extends the timenI,
- + ~~~~~~~decided f'qfk- va rspnse is fileiftid 

4 y ucw-t;o >t~r-zeA ay %motion t a ~rcccral Bryr ,.
? ItS AI qI I8 DoA te gousernel~ dby :,l2^2(b)oramotionT

£~e :rAsbi+E.A before. tLew reoabrlznoticolr c gvn.^I,,

Jo- Do ere rums oily '4, r
I (B) Request for affirmative relief. A

tatk-e- Cro(Jft glV(-s rL~ot;'lide responsemayincludeamotionfor
net~i . -o 1tke -pt'a4ic.|s affirmative relief. The time to respond

i i 4 ; h S ao af+ saoner.4 to the new motion, and to reply to that
JIJ, response, are governed by Rule

27(a)(3)(A) and (a)(4). The title of the
response must alert the court to the

request for relief. 4

(4) Reply to Response. K
,rmy reply to a response ithin days after

service of the res nsules the courtf
, sgesor Oxsthef t iT~u A reply must

not present mat rs that do not relate to the

response. /it

Patge b8c ;t'Il F
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(b) Determination of motions for procedural (b) Disposition of a Motion for a Procedural
orders. - Notwithstanding the provisions of (a) of Order. The court may act on a motion for a
this Rule 27 as to motions generally, motions for procedural order - including a motion under
procedural orders, including any motion under Rule Rule 26(b) - at any time without awaiting a

F 26(b), may be acted upon at any time, without response, and may, by rule or by order in a
awaiting a response thereto, and pursuant to rule or particular case, authorize its clerk to act on

r order of the court, motions for specified types of specified types of procedural motions. A party
procedural orders may be disposed of by the clerk, adversely affected by the court's, or the clerk's,
Any party adversely affected by such action may by action may file a motion to reconsider, vacate, or
application to the court request consideration, modify that action. Timely opposition filed after
vacation or, modification of such action the motion is granted in whole or in part does not

constitute a request to reconsider, vacate, or
modify the disposition; a motion requesting that
relief must be filed.

F j (c) Power of a single judge to entertain motions. - (c) Power of a Single Judge to Entertain a
In addition to the authority expressly conferred by Motion. A circuit judge may act alone on any
these rules or by law, a single judge of a court of motion, but may not dismiss or otherwise
appeals may entertain and may grant or deny any determine an appeal or other proceeding. A
request for relief which under these rules may court of appeals may provide by rule or by order
properly be sought by motion, except that a single in a particular case that only the court may act on
judge may not dismiss or otherwise determine an any motion or class of motions. The court may
appeal or other proceeding, and except that a court of review the action of a single judge.

E l appeals may provide by order or rule that any motion
X l or class of motions must be acted upon by the court.

The action of a single judge may be reviewed by the
court

L

L
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orm of Papers; Number of Copies. -All (d) Form of'Papers; Page Limits; and Number of
Is relating to a motion may be typewritten. An Copies. '
nal and three copies must be filed unless the

/art requires the filing of a different number by (1) Format.
ocal rule or by, order in a particular case. '

(A) Reproduction. A motion, response, or
reply may be reproduced by any process
that yields a clear black image on lightb,
'paper. The paper must be opaque and4
unglazed peMe Only one side o Vthe 1
paper may be used.

(B) Cover. A cover is not required but
there must be a caption that includes the L
case number, the name of the court, the"
title of the case, and a brief descriptive L
title indicating the purpose of the
motion and identifying the party or 1 
parties for whom it is filed. L

(C) Binding. The document must be bound 
in any manner that is secure, does not
obscure the text, and permits the
document to lie reasonably flat when E
open. , 

(D) Paper size, line spacing, and margins 7
The document must be on 8l/2 byll 
inch paper. The text must be double-
spaced, but quotations more than two i
lines long may be indented and single-
spaced. Headings and footnotes may be 7
single-spaced. Margins must be at least
one inch on all four sides. Page
numbers may be placed in the margins,
but no text may appear there.
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(2) Page Limits. A motion or a response to a
motion must not exceed 20 pages, exclusive
of the corporate disclosure statement and
accompanying documents authorized by
Rule 27(a)(2)(B), unless the court permits or
directs otherwise. A reply to a response

F l must not exceed 10 pages.

(3) Number of Copies. An original and 3
copies must be filed unless the court

L requires a different number by local rule or
by order in a particular case.

(e) Oral Argument. A motion will be decided
without oral argument unless the court orders
otherwise. --

Committee Note

In addition to amending Rule 27 to conform to uniform drafting standards, several substantive
amendments are recommended. The Advisory Committee had been working on substantive amendments
to Rule 27 just prior to completion of this larger project Rather than publish the Rule 27 amendments
separately, they have been made a part of this packet.

L Subdivision (a). Paragraph (1) retains the language of the existing rule indicating that an application
for an order or other relief is made by filing a motion unless another form is required by some other
provision in the rules.

L ,
Paragraph (1) also states that a motion must be in writing unless the court permits otherwise. The

writing requirement has been implicit in the rule; the Advisory Committee decided to make it explicit.
There are, however, instances in which a court may permit oral motions. Perhaps the most common such
instance would be a motion made during oral argument in the presence of opposing counsel; for example,
a request for permission to submit a supplemental brief on an issue raised by the court for the first time at
oral argument. Rather than limit oral motions to those made during oral argument or, conversely, assume
the propriety of making even extremely complex motions orally during argument, the Advisory Committee
decided that it is better to leave the determination of the propriety of an oral motion to the court's
discretion. The provision does not disturb the practice in those circuits that permit certain procedural
motions, such as a motion for extension of time for filing a brief, to be made by telephone and ruled upon
by the clerk.

Paragraph (2) outlines the contents of a motion. It begins with the general requirement from the current
L rule that a motion must state with particularity the grounds supporting it and the relief requested. It adds
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a requirement that all legal arguments should be presented in the body of the motion; a separate brief or
memorandum supporting or responding to a motion must not be filed. The Supreme Court uses this single
document approach. Sup. Ct. R. 21.1. In furtherance of the requirement that all legal argument must be
contained in the body of the motion, paragraph (2) also states that an affidavit that is attached to a motion
should contain only factual information and not legal argument K

Paragraph (2) tfuiher states that whenever a motion requests substantive relief, a copy of the trial court's
opinion or agency's decision must be attached.

Although it is common to present a district court with a proposed order along with the motion requesting
relief, that is not the practice in the courts of appeals. A proposed order is not required and is not expected
or desired. Nor is a notice of motion required. ' 

Paragraph (3) retains the provisions of the current rule concerning the filing of a response to a motion L
except that the time for responding has been expanded to 10 days rather than 7 days. Because the time
periods in the rule apply to a substantive motion as well as a procedural motion, the longer time period may
help reduce the number of motions for extension of time, or at least provide a more realistic time frame,
within which to make and dispose of such a motion.

A party filing a response in opposition to a motion may also request affirmative ielief. It is the Advisory
Committee's judgment that it is permissible to combine the response and the new motion in the same
document. Indeed, because there may be substantial overlap of arguments in the response and in the f
request for affirmative relief, a combined document may be preferable. If a request for relief is combined
with a response, the caption of the document must alert the court to the request for relief. The time for a
response to such a new request and for reply to that response are governed by the general rules regulating
responses and replies. L

Paragraph (4) is new. It permits the ig of a rLiz to a lse(Two circuits currently have rules
authorizing a reply. E And is urgency t dccide the motion, themovisng party may we.v die v wp

As a general matter, a reply should not reargue propositions presented
resent matters that do not relate to the response. Sometimes matters relevant to the

motion arise after the motion is filed, treatment of such matters in the reply is appropriate even though
strictly speaking it may not relate to the response. :

Subdivision (b). The material in this subdivision remains substantively unchanged except to clarify that
one may file a motion for reconsideration, etc., of a disposition by either the court or the clerk. A new
sentence is added indicating that if a motion is granted in whole or in part before the filing of timely L-J
opposition to the motion, the filing of the opposition is not treated as a request for reconsideration, etc.
A party wishing to have the court reconsider, vacate, or modify the disposition must file a new motion that
addresses the order granting the motion.

Although the rule does not require a court to do so, it would be helpful if, whenever a motion is disposed
of before receipt of any response from the opposing party, the ruling indicates that it was issued without
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awaiting a response. Such a statement will aid the opposing party in deciding whether to request
reconsideration. The opposing party may have mailed a response about the time of the ruling and be

L ' uncertain whether the court has considered it.

7 Subdivision (c). The changes in this subdivision' are, stylistic only. No substantives changes are
intended.

Subdivision (d). This subdivision has been substantially revised.
L

The format requirements have been moved from Rule 32(b) to paragraph (1) of thissubdivision. No
cover is required, but a caption is neededas well as a descriptive title indicating the purpose of the motion
and identifying the party or parties for whom it is filed. S-pi rA i; f.L5 or seO urt4 13+14h l( I A tkf tk"

>pp~r le LCrofter- sc0.t3ivis Nt-ij^rR~~t t iclyHy trc net inter-Js( fe be
'3~~+e Ad e-jusive- OClsds of tns,

Paragraph (2) establishes page limits; twenty pages for a motion or a response, and ten pages for a reply.
Three circuits have established page limits by local rule. This rule does not establish special page limits
for those instances in which a party combines a response to a motion with a new request for affirmative

LS relief. Because a combined document most often will be used when there is substantial overlap in the
argument in opposition to the motion and in the argument for the affirmative relief, twenty pages may be
sufficient in most instances. If it is not, the party may request additional pages. If ten pages is insufficient

teas for the original movant to both reply to the response, and respond to the new request for affirmative relief,
two separate documents may be used or a request for additional pages may be made.

Z The changes in paragraph (4) are stylistic only. No substantive changes are intended.

Subdivision (e). This new provision makes it clear that there is no right to oral argument on a motion.
Seven circuits have local rules stating that oral argument of motions will not be held unless the court orders
it.

L

Page 85



/: 

8. Briefs Rule 28. Briefs 7
a) Appellant's Brief. - The brief of the appellant (a) Appellant's Brief. The appellant's brief must LI

must contain, under appropriate headings and contain, under appropriate headings and in the
in the order here indicated:' order indicated:

(1) A table of contents, with page references, (1) a corporate disclosure statement if required H
and a table of cases (alphabetically by Rule 26.1;L
arranged), statutes and other authorities
cited, with references to the pages of the (2) a table of contents, with page references;
brief where they are cited. K

(3) a table of authorities - cases (alphabetically
arranged), statutes, and other authorities- K
with references to the pages of the brief
where they are cited; K

, ~~~r7
L

K
LI

L
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(2) A statement of subject matter and appellate (4) a jurisdictional statement, including:
jurisdiction. The statement shall include: (i)
a statement of the basis for subject matter (A) the basis for the district court's or
jurisdiction in the district court or agency, agency's subject-matter jurisdiction,
with citation to applicable statutory t with citations to applicable statutory
provisions and with reference to the relevant provisions and stating relevant facts
facts to establish such jurisdiction; CiH) a establishing jurisdiction;
statement of the basis for jurisdiction in the
court of appeals, with citation to applicable (B) the basis for the court of appeals'
statutory provisions and with reference to jurisdiction, with citations to applicable
the relevant facts to establish such statutory provisions and stating relevant
jurisdiction; the statement shall include facts establishing jurisdiction;
relevant filing dates establishing the
timeliness of the appeal or petition for (C) the filing dates establishing the
review and (a) shall state that the appeal is timeliness of the appeal or petition for
from a final order or a final judgment that review; and

| disposes of all claims with respect to all
parties or, if not, (b) shall include (D) an assertion that the appeal is from a

L 0 information establishing that the court of final order or judgmenttthat disposes of
appeals has jurisdiction on some other basis. all parties claims, or ironnation

establishing the court of appeals'

(3) A statement of the issues presented for jurisdiction on some other basis;
review.

(5) a statement of the issues presented for
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Irev iew ;

L

r
L
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(4) A statement of the case. The statement shall (6) a statement of the case briefly indicating the 7
first indicate briefly the nature of the case, nature of the case, the course of proceedings, Lthe course of proceedings, and its and the disposition below;
disposition in the court below. There shall
follow a statement of the facts relevant to (7) a statement' of facts relevant to the issuesthe issues presented for review, with submitted for review with appropriate
appropriate references to the record (see references to the record (see Rule 28(e));
subdivision (e)).

(8) a summary of the argument, which must(5) A summary of argument. The summary coti ucnt, claIn'ccrt
should contain a succinct, clear, and statement of the'arguments' made in the body l
accurate statement of the arguments made in of the brief, and which must not merely
the body of the brief. It should not be a mere repeatl the argument headings;
repetition of the argument headings.

(9) the argumrent,' which must cont ain
(6) Anargument.The argumentmustcontain

the contentions of the appellant on the issues! (A) 1appellants contentions and the
presented, and the reasons therefor, with 1reasons for them,' with citations to the,,
citations to the authorities, statutes, and authorities and parts of the record on L
parts of the record relied on. The argument which the appellant relies; andmust also include for each issue a concise 71
statement of the applicable standard of (B) for each issue, a concise statement of Lreview; this statement may appear in the the applicable standard of review
discussion of each issue or under a separate (which may appear in the discussion '7heading placed before the discussion of the of the issue or under a separate Lissues. heading placed before the discussion

of the issues);
(7) A short conclusion stating the precise relief t rsought. (10) a short conclusion stating the precise

relief sought; and

(I11) the certificate of compliance, if required
by Rule 32(a)(7). [

lIL
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(b) Appellee's Brief. -The brief of the (b) Appellee's Brief. The appellee's brief must
l appellee must conform to the conform to the requirements of Rule 28(a)(l)-(9)

requirements of paragraphs (a)(1)-(6), and (11), except that none of the following need
except that none of the following need appear unless the appellee is dissatisfied with the

L appear unless the appellee is dissatisfied appellant's statement:
with the statement of the appellant

F (1) the jurisdictional statement;
(1) the jurisdictional statement',
(2) the statement of the issues; (2) the statement of the issues;
(3) the statement of the case;
(4) the statement of the standard of review. (3) the statement of the case;,l

(4) the statement of the facts; and

(5) the statement of the standard of review.

(c) Reply brief. - The appellant may file a brief (c) Reply Brief. The appellant may file a brief in
in reply to the brief of the appellee, and if the reply to the appelee's brief. Ai~ appellee who has
appellee has cross-appealed, the appellee may cross-appealed nay file a brief in reply to the
file a brief in reply to the response of the appellant's response to the issues presented by
appellant to the issues presented by the cross the cross-appeal. Unless the court permits, no

i appeal. No further briefs may be filed except further briefs may be filed. A reply brief must
with leave of court. All reply briefs shall contain a table of contents, with page references,
contain a table of contents, with page and a table of authorities cases (alphabetically
references, and a table of cases (alphabetically arranged), statutes, and other authorities - with
arranged), statutes and other authorities cited, references to the pages~of the reply brief where
with references to the pages of the reply brief they are cited.,
where they are cited.

(d) References in briefs to parties. -Counsel (d) References to Partes. In briefs and at oral
will be expected in their briefs and oral argument, counsel should minimize use of the
arguments to keep to a minimum references to' terms 'appell and "appellee." To make
parties by such designations as "appellant" and briefs clear,lcounsel should use the parties' actual

appellee". It promotes clarity to use the namesor the designatiori used in the lower court
designations used in the lower court or in the or agency proceding, or such descriptive terms
agency proceedings, or the actual names of as "the employe s'th injured person" "the
parties, or descriptive terms such as "the taxpayer,"l "the sp," 'the stevedore.'
employee," "the injured person," 'the
taxpayer," "the ship," "the stevedore," etc.

A
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(e) References in briefs to the record.- (e) References to the Record. References to the
References in the briefs to parts of the record parts of the record contained in the appendix J
reproduced in the appendix filed with the brief of filed with the appellant's brief mustbe to the
the appellant (see Rule 30(a)) shall be to the pages of the appendix. If the appendix is
pages of the appendix at which those parts prepared after the briefs are filed, a party
appear. If the appendix is prepared after the referring to the record must follow one of the
briefs are filed, references in the briefs to the methods detailed in Rule 30(c). If the original
record shall be made by one of the methods record is used under Rule 30() and is not
allowed by Rule 30(c). If the record is consecutively p einatd, or if the brief refers to
reproduced in accordance with the provisions of, an unreproduced part of the,record, any reference
Rule 30(f), or if references are, m'ade in the briefs must be to the page of 'the original document.
to parts of the record not reproduced, the For example:
references shall be, tothe pages of the' parts of the
record involved; e.g., Answer p. 7, Motion for * Answer p. 7;
Judgment p.2 Transcript p. 231. Intelligble * Motion for Judgment p. 2;
abbreviations my be used. i reference is mae * Transcript p. 231.
to evidence, th dmissibility of which is in"
controversy r~ciie~ shall be made to the pages Only clear abbreviations may be used. A party
of the appndl rh f th tran~ript at which the referring to evidence whose admissibility is in
evijence w d offerI, id eceived or controversy must cite the pages of the appendix
rejected. ' or of the transcript atwhich the evidence 

identified, offered, and received or rejected.

(f) Reproducon of ts, rules , regulations, (f) Reproduction of Statutes, Rules, Regulations, 
etc. -jf detrnationof the issues presented etc. If the court's-determination of the issues
require~sqthe sy 'of'sutes, `rules, rCgulations, presented requires the study of statutes, rules,
etc. or relevan pathrothey shall be regulations, etc., the relevant parts must be set 
reproduced in the brief or in an addendum at the out in the brief or in an addendum at the end, or >M
end, or th e'may bl supplied to the ct'urt in may be supplied to the court in pamphlet form. ji
pamphlet fodn~ Ih "' " '

(g)Length of Dbnfsj-i Except bypermission of (g) [Reserved],
the coutl d oifspiexfied by local rue of the !
court of appeals, principal briefs'must'not exceed L
50 pages, ad [reply briefs must not exceed 25
pages, exclusjlye of pagescontal ingthe F
corporate tdisq osure statement,,gtable of contentsl
tables of citations proof of service, and any
addendum co6ntaiing statutes rules, regulations,. 
etc. ½[FF atutes, FI i, L

Pae 90C
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(h) Briefs in cases involving cross appeals. -If a (h) Briefs in a Case Involving a Cross-Appeal. If
cross appeal is filed, the party who first files a a cross-appeal is filed, the party who files a
notice of appeal, or in the event that the notices notice of appeal first is the appellant for the
are filed on the same day, the plaintiff in the purposes of this rule and Rules 30, 31, and 34. If

L proceeding below shall be deemed the appellant notices are filed on the same day, the plaintiff in
for the purposes of this rule and Rules 30 and 31, the proceeding below is the appellant. Thesev l unless the parties otherwise agree or the court designations may be modified by agreement of
otherwise orders. The brief of the appellee shall the parties or by court order. With respect to
conform to the requirements of subdivision appellee's cross-appeal and response to
(a)(1)-(6) of this rule with respect to the appellant's brief, appellee's brief must conform to

L | appellee's cross appeal as well as respond to the the requirements of Rule 28(a)(1)-(11). But an
brief of the appellant except that a statement of appellee who is satisfied with appellant's
the case need not be made unless the appellee is statement need not include a statement of the
dissatisfied with the statement of the appellant. case or of the facts.

(i) Briefs in cases involving multiple appellants or (i) Briefs in a Case Involving Multiple
appellees. - In cases involving more than one Appellants or Appellees. In a case involving
appellant or appellee, including cases more than one appellant or appellee, including
consolidated for purposes of the appeal, any consolidated cases, any number of appellants or
number of either may join in a single brief, and appellees may join in a brief, and any party may
any appellant or appellee may adopt by reference adopt by reference a part of another's brief.
any part of the brief of another. Parties may Parties may also join in reply briefs.
similarly join in reply briefs.

L (j) Citation of supplemental authorities. -When (j) Citation of Supplemental Authonties. If
pertinent and significant autiorities come to the pertinent and significant authorities come to ar attention of a party after the party's brief has been party's attention after the party's brief has been
filed, or aer oral argument but before decision, filed,- or after oral argumentlbutbefore
a party mlay promptly advise the clerk of the decision - a party may promp y advise the
court, by letter, 1with a copy to all counsel, setting clerk of the court by letter th a "cpy to all
forth the citatiorAs. There shall be a reference other parties, setting fort the itations. The
either to the page of the brief or to a point argued letter must state without argument the reasons
orally to which the citations pertain, but the letter for the supplemental citations, referring either to
shall without argument state the reasons for the the page of the brief or to a point argued orally.
supplemental citations. Any response shall be Any response must be made promptly and must
made promptly and shall be similarly limited. be similarly limited.

r
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to, improve the understanding, the, Advisory Committeehas changed, language
to make style and terminology consistent throughout the ,appellate rules. These changes are intended to
be stylistic only.

Several substantive changes are recommended in this rule, however., Most of them are necessary to r
conform Rule 28 with changesxrecommended in Rule 32.,

Subdivision (a). The current rule requires a brief to include a statement of the case which includes a L
description of the nature of the case, the course of proceedings, the disposition of the case -all of'which
might be described, as Ifte procedural history - as well as a ,statement pf the facts.' The amendments r
separate this into two'staWtments: one procedural, called the statement of the case; and one factual called L
the statement of the facts. The Advisory Committee believes that the'separation will be helpful to the
judges. The table of contents and table of authorities have also ben separated into two distinct items.

An additional amendment of subdivision0 (a) is recommended'to conform it with an amendment being
made to Rule,32. Rule j32(a)(7) generally requires a brief to include a certificate of compliance with type-
volume limitations contained n that rule. (No certificate is requited if a brief does notl exceed 30'pages,
or 15 pages for a reply bref.) Rkule 28(a) is amended to include hati certificate in the list "of 'items that must
be included in a brief eneverit isrequired by Rule 32.

Subdivision (g). The amendments delete subdivision (g) that limited a principal brief to 50 pages and
a reply brief to 25 p'ages. ;7e length limiftioins have been moved to Rule 32. Rule 32 deals generally with 1' 
the format for a ~,rief or appendix.

Subdivision (h).' The amenent requires an appellee's brief'to 9omply with Rule 28()(l) through (11)
with regard to a cross-appeal The addition of separate paragraphs requiring a corporate disclosure
statement, tabld of authorities, statemeft 'of facts, and certificate of compliauce increased the relevant
paragra~phs of slubdivisi~n (a)lom (7 ) to il). Ihe other changes are stylstic; no substantive changes are

pararaph of su ~vs 'I'in (a (7 to T brX he otherintended.

L
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Rule 29. Brief of an Amicus Curia®-< Rule 29. Brief Of an Amicus Curiae

A brief of an amicus curiae may be filed only if (a) When Permit The United States or its
accompanied by written consent of all parties, or by officer or agenc, or a State, Territoryor-/ v
leave of court granted on motion or at the request of Commonwealth may file an amicus-curiae brief
the court,, except that consent or leave shall not be without the consent of the parties or leave of
required when the brief is presented by the United rt Any other amicus curiae may file a brief
States or an officer or agency thereof, or by a State, onlyumpanic
Territory or Commonwealth. The brief may be | oilp rr by leave of court
conditionally filed with the motion for leave. A
motion for leave shall identify the interest of the ) Motion for Leave to File. The motion must be
applicant and shall state the reasons why a brief of an accompanied by the proposedbrief and state:
amicus curiae is desirable. Save as all parties
otherwise consent, any amicus curiae shall file its (1) the movant's interest;
brief within the time allowed the party whose
position as to affirmance or reversal the amicus brief (2) the reason why an amicus brief is desirable
will support unless the court for cause shown shall and why the matters asserted are relevant to
grant leave for later filing, in which event it shall the disposition of the case.
specify within what period an opposing party may
answer. A motion of an amicus curiae to participate \ r .-
in the oral argument will be'granted only for bo
extraordinary reasons. ' Aas ricf stcs

~~~~~~~~~~~~~zll-1 psr+fes have e-0&3stt VLe'

,; ,text represents proposed a.,Den~tsthat
were text lic co m September 1995. If
approved -with orev eision- by the advisory
committee, Stand' aite-e, ial Conference, and
Supreme C , te amendments take effe ecember
1, 199 ness Congress acts otherwise.
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r~~~~~~~~~~~~~~
) When Permitted. The United States or its

officer or agency, or a State, Territory o
| Commonwealth may file an amicus-c ae brief

| wout consent of the parties or le0e of court.
Any her amicus curiae may filebrief only if. .

(1) i is ccompanied by wri enconsent of all
partz

(2) the court g ts leoe on motion; or

(3)1 the court so re ests.

(b) Motion for Leav to F . The motion shall be
accompanied the prop ed brief, and shall
state:

(1) the vant's interest;

(2) t reason why an amicus brief desirable
and why the matters asserted are re evant to
the disposition of the case.
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( Contents and Form. An amicus brief sha /( Contents and Forn. An icus brief must
\c amply with Rule 32. In addition to the comply with Rule 32. In a ition to the
r Zuirements of Rule 32, the cove requirements of Rule 32, th cover must identify
the arty or parties supported or indiate the party or parties supporte indicate whether
whet r the brief supports affirmae or the brief supports affirmance or reversal. If an
revers If an amicus curiae is a orporation, amicus curiae is a corporation, the brief must
the brief all include a disclosre statement like include a disclosure statement like that required
that requir ofparties byRu 26.1. With of parties by Rule 26.1. An amicus brief need
respect to Ru 28, an amic brief shall include not comply with Rule 28, but must include the
the following: following:

(1) a table of cant with page references, (1) 'a table of contents, with page references;
and a table of cas (alphabetically
arranged), st tes nd other authorities (2) a table of authorities - cases (alphabetically
cited, with r erence to the pages of the arranged), statutes and other authorities -
brief wher they are ci d;with references to the pages of the brief

I / \ , where they are cited;
(2) a conci e statement of theq entity of the

amic and its interest in th ase; and (3) a concise statement of the identity of the
amicus curiae 4its interest in the cases

(3) argument, which may be prec ed by a
Smmary and which need not mcincle a (4) an argument, which may be preceded by a

/statement of the applicable standard summary and which need not include a
review. statement of the applicable standard of

review; and,

(5) a certificate of compliance, if required by
Rule 32(a)(7).

._ /

u +L- 5Oi-- 

.
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E efe~~ ly ik + 6 oe. c vta , v 4o r; z eA'-

8 pc 70^;`s.s an b5y tAese-

( Length. An amicus brief may beno more th (d) Length. anmicus brief ma be no more than
one-half the maximum length of a party's one-half the maximum length ea party's
p psncipalbrief , principalbrief. If +ke. aou-+ g s ea- E 3

pe£IflissiorV + .o .flc c. l ier. 1ke;tItt ev#eqjso
I oi - / ~ ~~~~~~~~~~~~ oeos no+- algrc c +k.c a<a +L a; f--. a";Mv pi.

(e) Timer Filing., An amicus curia shalfile its (e) Time for Filing. An amicus curiae must file its
brief, ackmpanied by a mtiont rfiling when m anied b a motion for filing when
necessary, thin the time all ed to the party necessakry n the time allowed to
being 'support X, Ifan a us does not support emg supported a w ho does not
either party, the ibeall file ,it f within isuppor t ,'us fe f wiin the
the time allowed to appellant orpetitioner. m owed to the apellant' or eti 
A court may grant a or laterfiling, court may grant leave for later filing, specifying
specifying the tie within hichan opposing the time within which a opposing pat may
party may 7 er.' answer. ,

l , t ' ,[~~~~~~~~~~~~~~~~~~~~~~k ' t/9"~'I ;l',' '' I ' ' ', , p"7 `xXo 

(f Rply Bri f. An amicus curiae is ot entitled to f Reply Bnef.,i A lamicus curiae is not entitled to
file a r lybrief,, fileareplybrief. -

(g) Or Argument. An amicus curiae's moIon to g) Oral Argunfent. An amicus curiat
articipate in oral argu'mnent ,will be, granted onl participate in oral argument wille bc-gr-aetionly S

for extraordinary reasons. .fo extraordinary rfaoisey

r ,~~~~~~~~~~~~~~~~~~~~~kJitk +1kf dcor-t- r
0 ^ / ~~~~~~~~~~~Comrhittee Note -Pe *L.'Sso ' 0 

The an z o of the rule are amended to m.ak th rlale mom casff ~ l y f efM6 In
addition to changes m ade eA iry Committee has changed language
to make style and termin e rules. These changes are intended to
be stylistic onl

Ano Iaicr +C- ±tk V 7- dys aFcr +ke.. I r
ricf; 'o4 t1ke. P? +y be., Supp r+eLt iS 4al

an Oj~a c. us e-uriet& tk&+ d ocs -iof 3J7 P rt e;+icy
pits4 y .vsU+ $;Ilc ifs irie-F no IaJ-er jk 4 .t Z

do ys afcr +ik& apllar er o+rer

privat;J r1 ibrid.z iS

5 eec e aet+pCL pocz -faor Co nA;ne: He e MAae 4z
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Rule 29

i;

Committee Note

The language and organization of the rule are amended to make the rule more
easily understood. In addition to changes 'made to improve the understanding, the
Advisory Committee has changed language to make style and terminology consistent
throughout the appellate rules. These changes are intended to be stylistic only.

'a Several substantive changes are recommended in this rule, however.

Subdivision (a). The major change in this subpart is that when a brief is filed
with the consent of all parties, it is no'longer necessary to obtain the parties' written
consent and to file the consents with the brief. It is sufficient to obtain the parties' oral
consent and to state in the brief that all parties have consented. It is sometimes difficult
to obtain all the written consents by the filing deadline and it is not unusual for counsel
'to represent that parties have consented; for example, in a motion for extension of time
to file a brief it is not unusual for the movant to state that the other parties have been
consulted and they do not object to the extension. If a party's consent has been

T-1 misrepresented, the party will be able to take action before the court considers the
amicus brief.

The District of Columbia is added to the list of entities allowed to file an amicus
brief without consent of all parties. The other changes in this material are stylistic.

Subdivision (b). The provision in the former rule, granting permission to
conditionally file the brief with the motion, is changed to one requiring that the brief
accompany the motion. Sup. Ct. R. 37.4 requires that the proposed brief be presented
with the motion.

The former rule only required the motion to identify the applicant's interest and
L to generally state the reasons why an amicus brief is desirable. The amended rule

additionally requires that the motion state the relevance of the matters asserted to the
disposition of the case. As Sup. Ct. R. 37.1 states:

"An amicus curiae brief which brings relevant matter to the attention of the
Court that has not already been brought to its attention by the parties is of
considerable help to the Court. An amicus brief which does not serve this
purpose simply burdens the staff and facilities of the Court and its filing is not

L favored.

L q
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Committee Note to Rule 29 L

Because the relevance of the matters asserted by an amicus is ordinarily the most F
compelling reason for granting leave to file, the Committee believes that it is helpful to
explicitly require such a showing.

Subdivision (c). The provisions in this subdivision are entirely new.
Previously there was confusion as to whether an amicus brief must include all of the
items listed in Rule 28. Out of caution practitioners in some circuits included all those
items. Ordinarily that is unnecessary.

The requirement that the cover identify the party supported and indicate whether
the amicus supports affirmance or reversal is an administrative aid.

Paragraph (c)(3) requires an amicus to state the source of its authority to file.
The amicus simply must identify which of the provisions in Rule 29(a) provides the
basis for the amicus to file its brief.

Subdivision (d). This new provision imposes a shorter page limit for an amicus,
brief than for a party's brief. This is appropriate for two reasons. First, an amicus
may omit certain items that must be' included in a party's brief. Second, an amicus
brief is supplemental. It need not address all issues or all facets of a case. It should 
treat only matter not adequately addressed by a party. L

Subdivision (e). The time limit for filing is changed. An amicus brief must be
filed no later than 7 days after the principal brief of the party being supported is filed. L
Occasionally, an amicus supports neither party; in such instances, the amendment
provides that the amicus brief must be filed no later than 7 days after the appellant's or
petitioner's principal brief is filed. Note that in both instances the 7-day period runs
from when a brief is filed. The passive voice -- "is filed" -- is used deliberately. A
party or amicus can send its brief to a court for filing and, under Rule 25, the brief is'
timely if mailed within the filing period. Although the brief is timely if mailed within
the filing period, it is not "fil&e" until the court receives it and file stamps it. "Filing"
is done by the court, not by the party. It may be necessary for an amicus to contact the
court to ascertain the filing date.

7

The 7-day stagger was adopted because it is long enough to permit an amicus to LA
review the completed brief of the party being supported and avoid repetitious
argument. A 7-day period also is short enough that no adjustment need be made in the 7
opposing party's briefing sche dule. The opposing party will have sufficient time to
review arguments made by the amicus and address them in the party's responsive
pleading. The timetable for filing the parties' briefs is unaffected by this change.

A court may grant permission to file an amicus brief in a context in which the



Committee Note to Rule 29

party does not file a "principal brief;" for example, an amicus may be permitted to file
in support of a party's petition for rehearing. In such instances the court will establish
the filing time for the amicus.

The former rule's statement that a court may, for cause shown, grant leave for
later filing is unnecessary. Rule 26(b) grants general authority to enlarge the time
prescribed in these rules for good cause shown. This new rule, however, states that
when a court grants permission for later filing, the court must specify the period within
which an opposing party may answer the arguments of the amicus.

Subdivision (f). This subdivision generally prohibits the filing' of a reply brief
by an amicus curiae. Sup. Ct. R. 37 and local rules of the D.C.,'Ninth, and Federal
Circuits state that an amicus may not file a reply brief. The role' of an amicus should
not require the use of a reply brief.

Subdivision (g). The language of this subdivision stating that an amicus will be
granted permission to participate in oral argument "only for extraordinary reasons" has
been deleted. The change is made to reflect more accurately the current practice in
which it is not unusual for a court to permit an amicus to argue when a party is willing
to share its argument time with the amicus. The Committee does not intend, however,
to suggest that in other instances an amicus will be permitted to artgue absent
extraordinary circumstances.

L, 
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Rule 30. Appendix to the Briefs Rule 30. Appendix to the Briefs

(a) Duty of Appellant to Prepare and File; Content (a) Appellant's Responsibility.
of Appendix; Time for Filing; Number of Copies. -
The appellant must prepare and file an appendix to (1) Contents of the Appendix. The appellant
the briefs which must contain: (1) the relevant docket must prepare and file an appendix to the
entries in the proceeding below; (2) any relevant briefs containing: C
portions of the pleadings, charge, findings, or
opinion; (3) the judgment, order, or decision in (A) the relevant docket entries in the
question; and (4) any other parts of the record to proceeding below; V
which the partieswish to direct the particular
attention of the court. Except where they have (1) the relevant portions of the pleadings,
independent relevanrce, memoranda of, law in the charge, findings, or opinion;
district court should not be included in the appendix.
The fact that parts of the record are not included in (C) the judgment, order, or decision in
the appendix shal lnot prevent the paraties or the court question; and

lin o e Pursuant tothe ) other parts of the record to which the
provisions of subdivision #& of gths rule, the parties wish to direct the court's
appellant mustt srve ad. file tue appendix with Ithe attention.
brief. Ten copies of Sie appdid must b fled with
the clerk, and one copy nist be served oncounshel for (2) Excluded Material. Memoranda of law in
each party separately represented, unless the court the district court should not be included in
requires the filing or service of a different number by the appendix unless they have independent
local rule or by order in a particular case. relevance. Parts of the record may be relied

on by the court or the parties even though
not included in the appendix.

(3) Time to File; Number of Copies. Unless
filing is deferred under Rule 30(c), the

1o0 app -fn must f copies of the
appendix with the brief and must serve one
copy on counsel for each party separately
represente .iThe court may by local rule or e
by order in a particular case require the
filing or service of a different number.

An oenreprese-ntect party proceeJlr- 

I: i5Ie. Copics w;+L tk&- cAerk ditA

one. cory JeLUS+t Ibt served OA r-c.JNSel 

-For ea s epctr.ta.y r e
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(b) Determination of contents of appendix; cost of (b) All Parties' Responsibilifies.
producing. -The parties are encouraged to agree as
to the contents of the appendix. In the absence of (1) Determining the Contents of the
agreement, the appellant shall, not later than 10 days Appendix. The parties are encouraged to
after the date on which the record is filed, serve on agree on the contents of the appendix. In the
the appellee a designation of the parts- of the record absence of an agreement, the appellant must,
which the appellant intends to include in the within 10 days after the record is filed, serve
appendix and a statement of the issues which the on the appellee a designation of the parts of
appellant intends to present for review. If the the record the appellant intends to include in
appellee deems it necessary to direct the particular the appendix and a statement of the issues
attention of the court to parts of the record not the appellant intends to present for review.
designated by the appellant, the appellee shall, within The appellee may, within 10 days after
10 days after receipt of the designation, serve upon receiving the designation, serve on the
the appellant a designation of those parts. The appellant a designation of additional parts to
appellant shall include in the appendix the parts thus which it wishes to direct the court's
designated with respect to the appeal and any cross attention. The appellant must- include the
appeal. In designating parts of the record for designated parts in the appendix. 'The
inclusion in the appendix, the parties shall have parties must not engage in unnecessary
regard for the fact that the entire record is always designation of parts of the record, because
available to the court for reference and examination the entire record is available to the court.
and shall not engage in unnecessary designation. The This paragraph applies also to a cross-
provisions of this paragraph shall apply to cross appellant and a cross-appellee.
appellants and cross appellees.

Unless the parties otherwise agree, the cost of (2) Costs of Appendix. Unless the parties
producing the appendix shall initially be paid by the agree otherwise, the appellant must pay the
appellant, but if the appellant considers that parts of cost of the appendix. If the appellant
the record designated by the appellee for inclusion considers parts of the record designated by
are unnecessary for the determination of the issues the appellee to be unnecessary, the appellant
presented the appellant may so advise the appellee may advise the appellee, who must then
and the appellee shall advance the cost of including advance the cost of including those parts.
such parts. The cost of producing the appendix shall The cost of the appendix is a taxable cost.
be taxed as costs in the case, but if either party shall But if any party causes unnecessary parts of
cause matters to be included in the appendix the record to be included in the appendix,
unnecessarily the court may impose the cost of the court may impose the cost of those parts
producing such parts on the party. Each circuit shall on that party. Each circuit must, by local
provide by local rule for the imposition of sanctions rule, provide for sanctions against attorneys
against attorneys who unreasonably and vexatiously who unreasonably and vexatiously increase
increase the costs of litigation through the inclusion litigation costs by including unnecessary
of unnecessary material in the appendix. material in the appendix.

Page 98



(c) Alternative method of designating contents of (c) Deferred Appendix.
the appendix; how references to the record may be , ,
made in the briefs when alternative method is (1) Deferral Until After Briefs Are FiHed.
used.- Iff the court shallso provide by rule for ,The court may provide by rule for classes of
classes of cases or by order in, specific cases, cases or by,order in a particular case that L,
preparation, of the appendix may be deferred until preparation of the appendix may be deferred
after the briefs have been ,filed, and the, appendix may until after the briefs have been filed and that
be filed 21 days after service, of the brief, of the the appendix may be filed 21 days after the
appellee If the preparation and fili ngof the appendix appellees brief is, serve&, Even though the,
is thus deferred, the provisions' of subdivision (b) of filing of the appendix may be deferred, Rule
this Rule 30 shall apply,,except thatthe designations p0(b), applies; except that a party must
referred to therein shall,, be madeby each party at the ,edesignate the parts ,of the record it wants,
time ach brief is seryed, I~d a statement of the .included in th pepndix when it serves itsf
issues presetd shall be un1necessary. brief, and need not include a statement of. 0,

s j! .,,1 the issues presented. ,,
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If the deferred appendix authorized by this (2) References to the Record.
subdivision is employed, references in the briefs to ,

the record may be to the pages of the parts of the (A) If the deferred appendix is used, the
record involved, in which event the original paging parties may cite in their briefs the
of each part of the record shall be indicated in the pertinent pages of the record. When the
appendix by placing in brackets the number of each appendix is prepared, the record pages

r", page at the place in the appendix where the page cited in the briefs must be indicated by
begins. Or if a party desires to refer in a brief directly, inserting record page numbers, in
to pages of the appendix, that party may serve and brackets, at places in the appendix

,rf file typewritten or page proof copies of the brief where those pages of the record appear.
within the time required by Rule 31 (a), with,
appropriate references to the pages of the parts of the (B) A party who wants to refer directly to,
record involved. In that event, within 14, days after pages of the appendix may serve and
the appendix is filed the party shall serve and file file copies of the brief within the time

copies of the brief in the form prescribed by Rule required by Rule 31(a),,containing
32(a) containing references to the pages of the appropriate references to pertinent

, appendix in place of or in addition to the initial pages of the record. In that event,,,
references to the pages of the'parts of the record within 14 days after the-appendix is
involved. No other changes may be made in the brief filed, the party must serve and file
as initially served and filed, except that typographical copies of the brief, containing
errors may be corrected' references to ithe pages ~lof the appendix

L , , al , il. in place of or in addition to the
references to tthe perinent pages of0the

C' ,,, , record. Except for the correction of
typographical eredrs, no other'changes
may be madel to theibrief. A

"L
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(d) Arrangement of the appendix. -At the (d) Format of the Appendix. The appendix must

beginning of the appendix there shall be inserted a begin with a table of contents identifying the , A

list of the parts of the record which it contains, in the page at which each part begins. The relevant

order in which the parts are set out therein, with docket entries must follow the table of contents. JI

references to the pages of the appendix at which each Other parts of the 'record must follow 1

part begins. The relevant docket entries shall be set chronologically. When pages from the transcript,

out following the list of contents Thereafter, other iof proceedings are placed in the appendix , tee

parts of the record shall be set out in chronological . transcript page numbers must be, shown inWI

order. When rmatter contained in the reporter's - brackets immediately before the included pages.

transcript of proceedings is set out in the appendix, Omissions in the text of ,papers or ofthe;

the page of the transcipt' at which such matter may transcpt st be indicated by asterisks i L
be fo~und shall be indicated 4inbrackets immediately Imnmaterial formal matters, (captions, ,lj;I

before theilmattr which is sei out. Qmissions in the subscriptions, acknowledgments, etc.) should be

text of papers rof the transcript mus-t be indicated omitted.

iby astfiskis. linmateralf'miaml ma,,tters (captions, I --

subscriptiow$ cnINlegmts, et) shall be I

omitt6d&A quenstnnd isa erlnay be contained

lin a siile patiagia i. Dd, 1i ir,

(e) Rep~4ixlttI + xi -, Exhibits (e) Reproduction of'Exhibits. Exhibits designated

designated foir4iclusibnrthe appendix may be for inclusion in the appendix may be reproduced

con ~ ~ ~ pu~o youe.suitably' in a separate volume, or volumes, suitably
indexd { ped ialefidwththe indexed. Four copies must be filed with the
appendi aApeoy~iesi~do ounsel foi' appendix, and one copy must be served on
eaclh pat Ie~ye t.~e rncito counsel for each separately represented party. if
proceedi alaa ristrv agency, board, a transcript of a proceeding before an

corn is oofficr rusedxin an .ction in the dadministrative agency, board, commission, or 1L

court shall be rgarded as n exhibit for the purpose officer was used in a district-court action and has

of this subdivision. been designated for inclusion in the appendix,
the transcript must be placed in the appendix as
an exhibit.

(f) Hearing of appeals on the original record (f) Appeal on the Original Record Without an
without the necessity of an appendix. - A court of Appendix. The court may, either by rule for all

appeals may by rule applicable to all cases, or to cases or classes of cases or by order in a

classes of cases, or by order in specific cases, particular case, dispense with the appendix and L
dispense with the requirement of an appendix and permit an appeal to proceed on the original
permit appeals to be heard on the original record, record with any copies of the record, or relevant

with such copies of the record, or relevant parts parts, that the court may order the parties to file.

thereof, as the court may require.
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4ppeneli)( rathker titaK 10.,Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language

\ to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

Subdivision (c). When a deferred appendix is used, a brief must make reference to the original record
rather than to the appendix because it does not exist when the briefs are prepared. Unless a party later files M
an amended brief with direct references to the pages of the appendix (as provided in subparagraph
(c)(2)(B)), the material in the appendix must indicate the pages of the original record from which it was
drawn so that a reader of the brief can make meaningful use of the appendix. The instructions in the
current rule for cross-referencing the appendix materials to the original record are unclear. The language
in paragraph (c)(2) has been amended to try to clarify the procedure.

Subdivision (d). In recognition of the fact that use of a typeset appendix is exceedingly rare-in the courts
of appeals, the last sentence - permitting a question and answer (as from a transcript) to be in a single
paragraph - has been omitted.

Rule 31. Filing and Service of a Brief Rule 31. Serving and Filing Briefs

(a) Time for serving and filing briefs. - The (a) Time to Serve and File a Brief.
appellant shall serve and file a brief within 40 days
after the date on which the record is filed. The (1) The appellant must serve and file a brief
appellee shall serve and file a brief within 30 days within 40 days after the record is filed. The
after service of the brief of the appellant. The appellee must serve and file a brief within
appellant may serve and file a reply brief within 14 30 days after the appellant's brief is served.
days after service of the brief of the appellee, but, The appellant may serve and file a reply
except for good cause shown, a reply brief must be brief within 14 days after service of the
filed at least 3 days before argument. If a court of appellee's brief but a reply brief must be
appeals is prepared to consider cases on the merits filed at least 3 days before argument, unless
promptly after briefs are filed, and its practice is to the court, for good cause, allows a later
do so, it may shorten the periods prescribed above for filing.
serving and filing briefs, either by rule for all cases or
for classes of cases, or by order for specific cases. (2) A court of appeals that routinely considers

cases on the merits promptly after the briefs
are filed may shorten the time to serve and
file briefs, either by local rule or by order in
a particular case.
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(b) Numberof Copies to Be Filed and Served.- (b) Number of Copies. Twenty-five copies of each
Twenty-five copies of each brief must be filed with brief must be filed with the clerk and 2 copies
the clerk, and two copies must be served on counsel must be served on counsel for each separately
for each party separately represented unless the court represented partLuWl -the CIUlt vleLiquii s
requires the filing or service of a different number by i different Ou r by loal . 1 -o by od m ar
local rule or by order in a particular case. If a party is paieular An unrepresented party ,
allowed to file typewritten ribbon and carbon copies proceeding in forma pauperisrA6 i e
of the brief,1 the original and three legible`copies must [ copies with the clerk, and
be filed with the clerk, and one copy must be served 4 one copy must be served on counsel for each
on counsel for each party separately represented. separately represented Party,

(c) Consequence of failure to file briefs.-If Ian (c) Consequence of Failure to File. If an appellant
appellant fails to file a brief within the time provided fails to, file a brief within the time provided by
by this rule, or within the time as extended, an this rule, or within an extended time, an appellee
appellee may move for dismissal of the appeal. If an may move to dismiss the appeal. An appellee
appellee fails to file a, brief, the appellee will not be who fails to file a brief will not be heard at oral
heard at oral argument except by permission of the argument unless the court grants permission.
court. __

Tke- aor+ Any -by locil rulAe-or
Comnmittee Note by order isv a- pr+ c.uLarc.Scas

rilu r-I tkc -{ I F ke5 or scrvi cc of
o 44; Flerftt nevmler.

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; a substantive change is recommended, however, in subdivision (b).

Subdivision (a). Paragraph (a)(2) explicitly authorizes a court of appeals to shorten a briefing schedule
if the court routinely considers cases on the merits promptly after the briefs are filed. Extensions of the
briefing schedule, by order, are permitted under the general provisions of Rule 26(b). r

Subdivision (b). The current rule says that a party who is permitted to file "typewritten ribbon and
carbon copies of the brief' need only file an original and three copies of the brief. The quoted language,
in conjunction with current rule 24(c), means that a party allowed to proceed in forma pauperis need not
file 25 copies of the brief. Two changes are suggested in this subdivision. First, it is anachronistic to refer
to a party who is allowed to file a typewritten brief as if that would distinguish the party from all other V
parties; any party is permitted to file a typewritten brief. The amended rule states directly that it applies
to a party permitted to proceed in forma pauperis. Second, the amended rule does not generally permit
parties who are represented by counsel to file the lesser number of briefs. Inexpensive methods of copying
are generally available. Unless it would impose hardship, in which case a motion to file a lesser number
should be filed, a represented party must file the usual number of briefs.
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Rule 32. Form of briefs, the appendix and other Rule 32. Form of OfBrief, ax
I papers and Other Papers

(a) Form of briefs and the appendix. - Briefs and (a) Form of a Brief.
appendices may be produced by standard typographic
printing or by any duplicating or copying process (1) Reproduction.
which produces a clear black image on white paper.
Carbon copies of briefs and appendices may not be (A) A brief may be reproduced by any
submitted without permission of the court except in process that yields a clear black image

L: behalf of parties allowed to proceed in forma on light paper. The paper must be
pauperis. All printed matter must appear in at least 11 opaque and unglazed. Only one side of
point type on opaque, unglazed paper. Briefs and the paper may be used.
appendices produced by the standard typographic
process shall be bound in volumes having pages 6 1/8 (B) Text must be reproduced with a clarity
by 9 1/4 inches and type matter 4 1/6 by 7 1/6 inches. that equals or exceeds the output of a

Li Tose produced by any other process shall be bound laser printer.
in volumes having pages not exceeding 8 V/z by 11
inches and type matter not exceeding 6 1/2 by 9 I/2 (C) Photographs, illustrations, and tables
inches, with double spacing between each line of may be reproduced by any method that

e text. In patent cases the pages of briefs and results in a good copy of the original; a
appendices may be of such size as is necessary to glossy finish is acceptable if the original
utilize copies of patent documents. Copies of the is glossy.
reporter's transcript and other papers reproduced in a
manner authorized by this rule may be inserted in the
appendix; such pages may be informally renumbered
if necessary.

L

L
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If briefs are produced by commercial printing or (2) Cover. Except for filings by unrepresented
duplicating firms, or, if produced otherwise and the , parties, the cover of the appellant's brief [4
covers to be described are available, the cover of the must be blue; the appellee's, red; an
brief of the appellant should be blue; that of the intervenor's or amicus curiae's, green; and
appellee, red; that of an intervenor or amicus curiae, i any reply brief, gray. The front cover of a`'|
green; that of any reply brief, gray. The cover of the 'brief must contain:
appendix, if separately printed, should be white. The
front covers of the briefs and of appendices, if (A) the number of the case'lientered at the t 
separately printed, dshallrcontain 1(1) the name of the top;
court and the numberofthe case; (2) etitle of the , ,
case(seeRule'112(a)); (3) the nature of the proceeding i(B) 1 ename of tcourt,' I I

in Sthe court (eg.,; Appeal; Petition for Review) and
the name of the ciourt, 9agency, 'or board below; (4) the (C) the title of the case (seoe Rule 12(a)); 
title of the document (e.g., Brief for Appellant,
Appendix); and (5)lt namesd addresses of W(1) the nature of thelproceeding (e.g., 
coiunsel representing the paxy on whose behalf the Appeal, Petition for Riew) and the ,
document is filed. name of the cour, agency, or board

. 'lbelow;

) .the! title of h d identifying the
p;arty or paries for whom the

ildt ; 4 t L X isfiled;and r 

(F) thelname, officeladdress, and telephone d
number of counsel representing the Lu
'party 'for whom the 4dcumz4,s filed.

r

PL
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I(3) Binding. Thel==mrnust be bound in
any manner that is secure, does not obscure

L ' the text, and permits the N o lie
reasonably flat when open.iee

(4) Papr Size, Line Spacing, and Margins.
The peeust be on 8 12 by 11 inch

A paper. The text must be double-spaced,
but quotations more than t lines long
may be indented and single-spaced.
Headings and footnotes may be single-
spaced. Margins must be at least one inch
on all four sides. Page numbers may be
placed in the margins, but no text may
appear there.

(5) Typeface. Either a proportionally spaced or
a monospaced face may be used.

La_ (A) A proportionally spaced face must
include serifs, but sans-serif type may
be used in headings and captions. A
proportionally spaced face must be 14-
point or largerbut 12-point t ype ma
bte 1 u ri in fonmotzes.

(B) A monospaced face may not contain
F more than 10 I/2 characters per inch.

r if ~~~~~~~~~~~~~~~~(6) Type Styles. A brief mut be set in a plain,
o r ix trtfa-ce roman style, although italic may be used for!

jemphasis. Case names must be italicized or
Pageunderlinundemay use 1od

ok~~~~~~~~~~~~~~~~~rcs caption , on name
argument headings. ayuse all

,a~~~~~~~~~~~~~~~~~capitals only M ecap t o section
L I namertheless, qu~~~~~~~~~~~~~~oted p s ay

usCe oigial ypestyemad capi aiz~n
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(7) Length.

(A) Page limitation. A principal brief may
not exceed 30 pages, or a reply brief 15
pages, unless it complies with Rule
32(a)(7)(B) and (C).

(B) Type-volume limitation.

\.) ,1 . . .~(1i) r incipal brief is acceptab it XA l> H i p e t pa I66,eP J~rtcnss Iconta no more than l
P e c e p <> I e. ; : { words or , ch ctersand

i ~t o ̂ +z; ̂  s n o n r C does not averag ore than 280words or 1,8 char rs per page. .
+ka'n i'ooo. o A ,

A brief ing a monosp face
., also acceptable if it doesn
* + 1 USa . "t monospI* cA contain more than 1,300 ines.of

More. +ka. 11 30 "'s
o .g -Act^(ii) A reply brief is acceptable if it r

contains no more than half of the
type volume specified in Rule
32(a)(7)(B)(i). F

(iii) Headings, footnotes, and quotations ,
count toward the wo s
and line limitations. The corporate,
disclosure statement, table of
contents, table of citations, I

statement with respect to oral
argument, ea~any addendum
containing statutes, rules or
regulations, and any certificates of
counsel do not count toward the
limitation.
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(C) Certificate of compliance. A brief
submitted under Rule 32(a)(7)(B)
must include a certificate by the
attorney, or an unrepresented party,
that the brief complies with the type-
volume limitation. The person
preparing the certificate may rely on

l ' n ~ the word oy ount of theword-processing system used to
prepare the brief. The certificate
must state either:

(i) the number of words or ehasacjr
in the brief aa4

e - or

(ii) the number of lines of monospaced
type in the brief.

(b) Form of an Appendix. An appendix must
comply with Rule 32(a)(1), (2), (3), and (4), with
the following exceptions:

(1) The cover of a separately bound appendix
must be white.

(2) An appendix may include a legible
photocopy of any document found in the
record or of a printed judicial or agency
decision.

(3) When necessary to facilitate inclusion of
odd-sized documents such as technical
drawings, an appendix may be a size other
than 8 '/ by 11 inches, and need not lie
reasonably flat when opened.
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(b) Form of other papers. - Petitions for rehearing (c) Form of Other Papers.
shall be produced in a manner prescribed by
subdivision (a). Motions and other papers may be (1) Motion. The form of a motion is governed
produced in like manner, or they may be typewritten by Rule 27(d).
upon opaque, unglazed paper 8 V by 11 inches in
size. Lines of typewrittentext shall be double spaced. (2) Other Papers. Any other paper, including a
Consecutive sheets shall be attached at the left petition for rehearing and a petition for
margin. Carbon copies may be used for filing and rehearing en banc, and any response to such
service if they are legible. a petition, must be reproduced in the manner

A motion or other paper addressed to the court prescribed by Rule 32(a), with the following 7
shall contain a caption setting forth the name of the exceptions:
court, the title of the case, the file number, and a brief
descriptive title indicating the purpose of the paper. (A) a cover is not necessary if the caption

S 11> 6 4 "f~ltt W 1',;l aid j nI ldll '' 'and signature page of the paper together 4
contain the information required by
Rule 32(a)(2); and -

(B) Rule 32(a)(7) does not apply. r
(d) Local Variation. Every court of appeals must

accept documents that comply with the form
requirements of this rule. By local rule or order LI
in a particular case a court of appeals may accept,
documents that do not meet all of the form r
requirements of this rule.

Committee Note

In addition to amending Rule 32 to conform to uniform drafting standards, several substantive 0
amendments are recommended. The Advisory Committee had been working on substantive amendments
to Rule 32 for some time prior to completion of this larger project. In fact, earlier versions of proposed -

amendments to Rule 32 have been previously published. Rather than publish the Rule 32 proposed F 
amendments separately, they have been made a part of this packet.

Subdivision (a). Form of a Brief.

Paragraph (a)(1). Reproduction. F
The rule permits the use of "light" paper, not just "white" paper. Cream and buff colored paper,

including recycled paper, are acceptable. The rule permits printing on only one side of the paper. Although
some argue that paper could be saved by allowing double-sided printing, others argue that in order to
preserve legibility a heavier weight paper would be needed, resulting in little, if any, paper saving. In
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addition, the blank sides of a brief are commonly used by judges and their clerks for making notes about
the case.

If

Because photocopying is inexpensive and widely available and because use of carbon paper is now very
rare, all references to the use of carbon copies have been deleted.

The rule requires that the text be reproduced with a clarity that equals or exceeds the output of a laserL printer. That means that the method used must have a print resolution of 300 dots per inch (dpi) or more.
This will ensure the legibility of the brief. A brief produced by a typewriter or a daisy wheel printer, as
well as one produced by a laser printer, has a print resolution of 300 dpi or more. But a brief produced by

V a dot-matrix printer, fax'machine, or portable printer that uses heat or dye transfer methods does not. Some
ink jet printers are 300 dpi or more, but some are 216 dpi and would not be sufficient.

Photographs, illustrations, and tables may be reproduced by any method that results in a good copy.

Paragraph (a)(2). Cover.
The rule requires that the number the case be centered at the top of the front cover of a brief. This will

aid in identification of the do 'unfithe idea was drawn from a local rule. The rule also requires that
the title of the doe -identify the party or parties on whose behalf the dois filed. When there

L are multiple appellants or appellees, the information is necessary to the court. If, however, the deeueoif
is filed on behalf of all appellants or appellees, it may so indicate. Further, it may be possible to identify
the class of parties on whose behalf the dee&4hiss filed. Otherwise, it may be necessary to name each

L party. The rule also requires that attorneys' telephone numbers appear on the front cover of a brief or
appendix.

Paragraph (a)(3). Binding.
The rule requires a brief to be bound in any manner that is secure, does not obscure the text, and thatL permits the to lie reasonably flat when open. Many judges and most court employees do much

of their work at computer keyboards and a brief that lies flat when open is significantly more convenient.
One circuit already has' such a requirement and another states a preference for it. While a spiral binding
would comply with this requirement, it is not intended to be the exclusive method of binding. Stapling a
brief at the upper left-hand corner also satisfies this- requirement as long as it is sufficiently secure.,

Paragraph (a)(4). Paper Size, Line Spacing, and Margins.
The provisions for pamphlet-size briefs are deleted because their use is so rare. If a circuit wishes to

authorize their use, it has authority to do so under -subdivision (d) of this rule.

Paragraph (a)(5). Typeface.
This paragraph and the next-one, governing type style, are new. The existing rule simply states that a

brief produced by the standard typographic process must be printed in at least 11 point type, or if produced
in any other manner, jthe lines of text must be double spaced. Today few briefs are produced by
commercial printers or by typewriters; most are produced on and printed by computer. The availability of
computer fonts in a variety of sizes and styleshas given rise to local rules limiting type styles. The
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Advisory Committee believes that some standards are needed both to ensure that all litigants have an equal

opportunity to present their material and to ensure that the deeumenare easily legible.

With regard to typeface there are two options: proportionally-spaced typeface or monospaced typeface.
=n~~~ 4,- Str raa.W' a chpaje. 

A proportionally-spaced typeface gives a different amount of rizontal space to characters depending

upon the width of the character. A capital "M" is given more h zontal space than a lower case "i.'', The

rule requires that a proportionally-spaced typeface have seiifs. A serif is a line used to fih off s 

a main stroke of a letter, for examplz at-the top and bottom of a capil "M." Long blec± of texAL e r-r

to read in sCl!if 9 stoolzs andI newspapers as wtell� allprfcss"iolly inted briefs are priited~ ine
prcporti.^'.n..ll' spA~, nif type. The rule requires a minimum type size of 14 points so that the type is

0easily legible. But a lo-point type may be'tised in foatnote~s t [ j Mo^5t j+Yyre ., ,,ePucd. iCeiiO <

/ Aso 4db 4.. so LP51: FoI%*s ~.;i-
A monospaced typeface is one in which all characters have the a'e advance width. -,That means that '' ,

each character is given the same horizontal space on the line. A ide letter such as a capital "M" and a i.s
narrow letter such as a lower case "i" are given the same space. The rule requires use of a monospaced CGoe;it.

typeface that produces no more than lO02 characters 4er inch. A standard ltypewrier with picaL type ; L
produces a monospaced typeface with 10 characters per inch (cpi).b that is t ideal Tooospaced typeface. ,

The rule permits up to 10/2 cpi because some computer software prorpn contain Imrasspaced fonts that 

purport to produce 10 cpi but that in fact produce slightly more thanr 10 cpi. jIn order to 0 aoid the ned to'

reprint a brief produced in good'faith reliance upon such 'a program,the rule permit$ a bit of leeway..,,A,

monospaced typeface with, no more than 10 ̀ cpi is preferred.& ,

Paragra Type Styles. 9)(6,UArI Wn,, ,Oqy ,>A

The nil requires use of plain roman, that is not italic or script, type. Italics nay be used eaZ for L
emphasisan s19 iM cea na.o tace i-s also restricted; it may be used only forlcse
section names (sectionnames refers to theho the items
statement, statement of facts), and asage may use the orginal
type style andca niall 'may be used o~i for case captions and rules

Paragraph (a)(7). Type-Volume Limitation. "
Subparagraph (a)(7)(A) contains a safe-harbor provision. A principal brief that does not exceed 30 pages

complies with the type-volume limitation without further question or certification. A reply brief that does

not exceed 15 pages is similarly treated. The current limit is 50 pagesibut that limit was established when

most briefs were produced on typewriters.l The widespread use of, personal computers has made a

multitude of printing options available to practitioners. Use of a proportional typeface alone can greatly a
increase the amount of material per page as compared with use of a monospaced typeface. Even though
the rule requires' Use of 14-point proportional type, thre is great variation in the x-eit of different 14-

point typefaces. Selection of a typeface with a snill x-height increoses the amount Fof text per page. -
Computers alsolmake possible fine gradations in'spacing between line~sjjand 'tight tracking'between letters
and words, Aml of this, and more, 'have made the 50 page limit virtually meaniglfess. I Establishing a safe-
harbor of 50 pages6would permit a personlwho makes`use of the' multitude of printing' "tics", available
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E<- Serifs are small horizontal or vertical strokes at the ends of the lines that make
up the letters and numbers. Studies have shown that long passages of serif type are
easier to read and comprehend than long passages of sans-serif type. The rule ac-
cordingly limits the principal sections of submissions to serif type, although sans-
serif type may be used in headings and captions. This is the same approach maga-
zines, newspapers, and commercial printers take. Look at a professionally printed
brief; you will find sans-serif type confined to captions, if it is used at all.

The next line shows two characters enlarged for detail. The first has serifs, the sec-
ond does not.

This sentence is in a proportionally spaced font; as you can see,
the m and i have different widths.

This sentence is in a monospaced font; as you can
see, the m and i- have the same width.

L

L...
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with most personal computers to file a brief far longer than the "old" 50-page brief. Therefore, as to those 7
briefs not subject to any other volume control than a page limit, a 30 page limit is imposed.'

The limits in subparagraph (B) approximate the current 50-page limit and compliance with them is easy L
even for a person without a personalcomputer. The aim of these provisions is to create a level playing
field. The rulegives every partyan equal opportunity to make arguments, without permitting those with r'
the best in-house typesetting an opportunity to expand their submissions.

The length can be determined either by counting words, aeteror lines. That is, the length of a brief 7
is determined not by the number of pages but by the number of wordshackor lines in the brief. This W
gives every party the same opportunity to present an argument without regard to the typeface used and
eliminates any incentive to use footnotes or typographical "tricks" to squeeze more material onto a page.

The word eoelrcareccounting methodcan be used with any typeface. One can choose to counte
wo charasses: . tl- Xhcount of each letter, lumber, punctuation mark, is highly m
consistent aco rcessing programs but is not required by the rule becau i not easily done
with some programs. A perot ewriter , however, can easil me the maximum number
of characters per line and certify that the ch and in the brief does not exceed L
the maximum. (For example, a typewriter with pic uces no more than 10 characters per inch.
One line of text, therefore, has not more th c ters per line. nt word-processing programs
do not produce as consistent a word but the rule permits use of word cause the variations
from program to program ars Iand some prog s do not count characters. The rul s not only
an overall word/ch r limit (the number of words or characters in the brief) but also limits the ager-
numberof sor characters per page. This lattiovision ensures legibility; it does not permit a person L

to~weze oo any ord on a page._/-

A monospaced brief can meet the volume limitation by using the word or character edee erline count.
If the line counting method is used, the number of lines may not exceed 1,300 -26 lines per page in a 50
page brief. The number of lines is easily counted manually. Line counting is not sufficient if a
proportionally spaced typeface is used, because the amount of material per line can vary widely. L

A brief using the type-volume limitations in subparagraph (B) must include a certificate by the attorney,
or party proceeding pro se, that the brief complies with the limitation. The rule permits the person
preparing the certification to rely upon the word or 46a e..count of the word-processing system used to
prepare the brief. Y,-\ J

Currently, Rule 28(g) governs the length of a brief. Rule 28(g) begins with the words "[e]xcept by _,
permission of the court," signalling that a party may file a motion to exceed the limits established in the L
rule. The absence of similar language in Rule 32 does not mean that the Advisory Committee intends to
prohibit motions to deviate from the requirements of the rule. The Advisory Committee does not believe
that any such language is needed to authorize such a motion.

Subdivision (b). Form of an Appendix.

D
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The provisions governing the form of a brief generally apply to an appendix. The rule recognizes, however,
C that an appendix is usually produced by photocopying existing documents. The rule requires that the

photocopies be legible.

The rule permits inclusion not only of documents from the record but also copies of a printed judicial or
agency decision. If a decision that is part of the record in the case has been published, it is helpful to provide
a copy of the published decision in place of a copy of the decision from the record.

Subdivision (c). Form of Other Papers.
The old rule required a petition for rehearing to be produced in the same manner as a brief or appendix.

The new rule also requires that a petition for rehearing en banc and a response to either a petition for panel
rehearing or a petition for rehearing en banc be prepared in the same manner. But the length limitations
of paragraph (a)(7) do not apply to those documents and a cover is not required if all the information
needed by the court to properly identify the document and the parties is included in the caption or signature
page.

L Existing subdivision (b) states that other papers may be produced in like manner, or "they may be
typewritten upon opaque, unglazed paper 8½/ by 11 inches in size." The quoted language is deleted but
that method of preparing documents is not eliminated because (a)(5)(B) permits use of standard pica
type. The only change is that the new rule now specifies margins for typewritten documents.

Subdivision (d). Local Variation.
A brief that complies with the national rule should be acceptable in every court Local rules may move

in one direction only; they may authorize noncompliance with certain of the national norms. For example,
a court that wishes to do so may authorize printing of briefs on both sides of the paper, or the use of smaller
type size or sans-serif proportional type. A local rule may not, however, impose requirements that are not
in the national rule.

7

L
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Rule 33. Appeal Conferences Rule 33. Appeal Conferences

The court may direct the attorneys, and in, The court may direct the attorneys - and, when
appropriate cases the parties, to participate in one or appropriate, the parties - to participate in one or 1 
more conferences to address any matter that may aid more conferences to address any matter that may aid
in the disposition of the proceedings, including the in'disposing of the proceedings, including,%
simplification of the issues and the possibility of simplifying the issues and discussing settlement. A
settlement. A conference may, be conducted in per~son judg oothepso designted by the courtmay
or by telephone anidbe presided over by a judge or pre'side ove~r the confer-ence, which may beconduacted _

other personidesignated bylthe court for that purpoe inpro rby telephone. Be-for a seteent
Before a settlement conf erenc, 6 attorneys must conference, ithe attorneysifmust consult with'their

cnsul wihteircldlents and obanasmc clients and obtain as, much authorifty as feasible to
authority, as feasible to s ettle the case., As a resl o f a'Settethca.Tecormysarsutfte
conference, the court may ente r an order c'ontrolling conference, enter an order ~ontrolling the course of
the course of the proceeding or ipeenting any the proceedings or implementing any settlement
sett-elemet agreemn.,'agemn 

CorrunTittee Notle,'I: 

The language of the rule is amended to make the rule more easilyr understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

LJ
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Rule 34. Oral argument Rule 3 . ral Argument

(a) In general; local rule. - Oral argument shall be (a) In General.
allowed in all cases unless pursuant to local rule a explaing why oral argument should bF
panel of three judges, after examination of the briefs ral argument must be allowed in

and record, shall be unanimously of the opinion that every case unless a panel of three judges who
L oral argument is not needed. Any such local rule -shall have examined the briefs and record

provide any party with an opportunity to file a unanimously agrees that oral argument is
7 statement setting forth the reasons why oral argument unnecessary for any of the following reasons:
L should be heard. A general statement of the criteria (A)

employed in the administration of such local rule t) he appeal is frivolous;
shall be published in or with the rule and such criteria (s')
shall conform substantially to the following Ad the dispositive issue or issues have been
minimum standard: authoritatively decided; or

Oral argument will be allowed unless cc)
L (1) the appeal is frivolous; or ( the facts and legal arguments are

(2) the dispositive issue or set of issues has been adequately presented in the briefs and
recently authoritatively decided; or record, and the decisional process would

(3) the facts and'legal arguments are adequately not be significantly aided by oral
presented in the briefs and record and the decisional argument.
process would not be significantly aided by oral (i) t41 *S.

argument.

(b) Notice of argument; postponement. -The (b) Notice of Argument; Postponement. The clerk
clerk shall advise all parties whether oral argument is must advise all parties whether oral argument
to be heard, and if so, of the time and place therefor, will be scheduled, and, if so, the date, time, and
and the time to be allowed each side. A request for place for it, and the time allowed for each side.
postponement of the argument or for allowance of A motion to postpone the argument or to allow
addition4 time must be made by motilonger argument must be filed reasonably in

reasonably in advance of the date fixed for hearing. advance of the hearing date.

r (c) Order and Content of Argument.- The appellant (c) Order and Contents of Argument. The
is entitled to open and conclude the argument. appellant opens and concludes the argument.
Counsel may not read at length from briefs, records, Counsel must not read at length from briefs,
or authorities. records, or authorities.
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(d) Cross and separate appeals. -A cross or (d) Cross-Appeals and Separate Appeals. If there S1

separate appeal shall be argued with the initial appeal is a cross-appeal, Rule 28(h) determines which

at a single argument, unless the court otherwise party is the appellant and which is the appellee

directs. If a case involves a cross appeal, the party for purposes of oral argument. Unless the court V
who, first files a notice of!,appeal, or in t'he event that directs otherwise, a cross-appeal or separate,

the notices are filed 'on the same day the plaintiff in appeal must be argued when the initial appeal is, ,

the proceeding below, shall bedeemed the appellant a argued.' Separate parties should avoid

for the purpose of this ufue unless the parties duplicative argument.
otherwise agree or the court otherwise directs. If

separate appellants support the same argument, care
shall be taken to avoid duplication of argument. L

(e) Non-appearance of parties. - If the appellee fails (e) Nonappearance of a Party. If the appellee V
to appear to present, argumrit, the court will hear fails to appear for argument, the court, must hear"' ' t

argument on behalf of the appellant, if present If the appellant's argument. If the appellant fails to,

appellant fails to appear, the court may hear argument appear for argument, theicourt mazy hear the FS
on behalf of the appellee, if present. Ifneither parity appellee's argument If neither prty ,appears, the

appears, the case'will bed decided on the briefs unless case will be decided on the brief$s unless the

the court shall otherwise order. S court orders otherwise. lF,

(1) Submission on briefs. -By agreement of the M(D Submiission onBiefs. The partiesmay agree to

parties, a case may be submitted for decision on the submit a ,case or decision onthe bries, Tu t t he V
briefs, but the court may direct that the case be court may direct that the case be aed.

argued. 4

(g) Use of physical exhibits at argument; (g) Use of Pysi Ehibits at Argument; '

removal. - If physical exhibits other than documents Remova Counsel intending to use physical j

are to be used at the argument, counsel shall arrange exhibits other than documents at the, argument
to have them placed in the court room before the must arrange to place them in the&c urttoom on, 
court convenes on the date of the argument. After the the day of the argument before the 'ourt' ,

argument counsel shall cause the exhibits to be convne' ftr teargument couslms
removed from the court room unless the court remv te exhibits from the courtroom, unless
otherwise directs. If exhibits are not reclaimed by the court directs otherwise. T he clerk may

counsel within a reasonable time after notice is given destroy ordispose of the, e ibits ,icouns ldoes'

by the clerk, they shall be destroyed or otherwise F not recl ithem within a reasonable time afer

disposed of as the clerk shall think best . the clerk gives notice to remove them. :qil , , I,:

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
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terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
L Substantive changes are recommended in subdivision (a).

Subdivision (a). Currently subdivision (a) says that oral argument must be permitted unless, applyingLX a local rule, a panel of three judges unanimously agrees that oral argument is not necessary. Rule 34 then
outlines the criteria to be used to determine whether oral argument is needed and requires any local rule
to "conform substantially" to the "minimum standard[s]" established in the national rule. The amendments
omit the local rule requirement and make the criteria applicable by force of the national rule. The local rule
is an unnecessary instrument

Paragraph (a)(2) states that one reason for deciding that oral argument is unnecessary is that the
dispositive issue has been authoritatively decided. The amended language no longer states that the issue
must have been "recently" decided. The Advisory Committee does not intend any substantive change, but

L thinks that the use of "recently" may be misleading.

Subdivision (d). A cross-reference to Rule 28(h) has been substituted for a reiteration of the provisions
of Rule 28(h).

Rule 35. Determnination of Causes by the Court in Rule 35. En Banc Determination
Banc )- l

(a) When hearing or rehearing in banc will be (a) When Hearing or Rehearing En Banc May Be
ordered. - A majority of the circuit judges who are Ordered. A majority of the circuit judges who
in regular active service may order that an appeal or are in regular active service may order that an
other proceeding be heard or reheard by the court of appeal or other proceeding be heard or reheard
appeals in banc. Such a hearing or rehearing is not by the court of appeals en banc. An en banc
favored and ordinarily will not be ordered except (1) hearing or rehearing is not favored and ordinarily
when consideration by the full court is necessary to will not be ordered unless:
secure or maintain uniformity of its decisions, or (2) or n ca
when the proceeding involves a question of (l)Aconsideration by ue eeot-s necessary
exceptional importance. to secure or maintain uniformity of its-

decisions; or Vhe doIrt3

Lcized text represents proposed amend t (2) the proceeding involves a question of
were pub for public comment ptember 1995. If exceptional importance.
approvede-dwithwor ithion - by the advisory
committee, Standing C *ttee, al Conference, and

L. Supreme Court amendments take eff mber
1,1997, ngress acts otherwise.
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Rae 35. En Banc Proceedings ._,_m

(a) Hearing or Rehearing En Banc May Be
OrdereA majority of the circuitjudges who
are in reger active service may order that an '
appeal or otheroceedinj be heard or reheard
by the court ofap Isen'banc., An en banc
hearing or rehearing notfavored and
ordinarily will not be or ed unless:

(1) consideration by the full c is necessary CJ
to secure or maintain uniformi of its
decisions; or

(2) the proceeding involves a question
exceptional importance. '_._._._._'_ .__. __

rim
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(b) Suggestion of a party for hearing or rehearing in (b) Petition for Hearing or Rehearing-En Banc.L banc. - A party may suggest the appropriateness of A party may petition for a hearing or rehearing
a hearing or rehearing in banc.' No response shall be en banc.
filed unless the court shall so order. The clerk shall
transmit any such suggestion to the members of the (1) The petition must begin with a statement
panel and the judges of the court who are in regular that either:
active service but a vote need not be taken to
determine whether the cause shall be heard or reheard (A) the panel decision conflicts with a
in banc unless a judge in regular active service or a decision of the United States Supreme
judge who was a member of the panel that rendered a Court or of the court to which the
decision sought to be reheard requests a vote on such petition is addressed (with citation to
a suggestion made by a party. the conflicting case or cases) and

consideration by the full court is
therefore necessary to secure and
maintain uniformity of the court's
decisions; ,or

(B) the proceeding involves one or morer questionsof exceptional importance,
each of which must be concisely stated;

l -5Fo r ewcak-ple1 A -a pc ,+s o n ,,,a proceeding am7present a question of& I , 1 exceptional importance if it involves an
Y44y Se S s c i + .4 ohich the panel decision

conflicts with the authoritative
l4~ , i decisions of every oth&fder*ourt of

l Sppeals that has addressed the issues
aW~e he coflit~in esp rc~s

(2) Except by the court's permission, a petition
for an en banc hearing or rehearing must not

(3) For put4 +Ls oF tk-j E dexceed 15 pages, excluding material not
.II Ait; F; n Ra'i 3§ ('ie (, ; e \ u counted under Rule 32.

ipar+y fes f -jL -e ? et+;e 1 grL ktelt rrhekei~. COOL.~ pc'1 (3) E b thecourt'spermission,ifa
tr ehear;K eu; 4XC. petit ionfor el rehearingtitionfar, reke~~rj~j e_#L for rehearing enb eb ied

&OLSIA;ereAL a- k AS 1e. tioco f whether or not the o ned inasingle
eve V i-I y P-re- FueA document- combined dou ts must
.S 1 S arAd c Iy~ 1t a not ex 15 pages, excluding materi

;If 1i3 re 7 u;reA by countedrunder Rule 32.
rape.P
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v Petition for Hearing or Rehearing En Banc. A
party may petition for a hearing or rehearing en

anc.

( The petition shall begin with a stateme .
that either:

4 the panel decision conflicts wita.
decision of the United States upreme
Court or of the court to whi the
etition is addressed (with itation to
e conflicting case or c es) and

c nsideration by the ful court is
th:refore necessary to ecure and
ma tain uniformity the court's
deciions; or /,

(B) the prceeding in olves one or more . T
questio of exc ptional importance,
each of hich s all be concisely stated;
a procee*ng Xy present a question of T
exception importance if it involves an
issue as to ich the panel decision
conflicts w the authoritative
decisions f ery other federal court of
appeals t t s addressed the issue
(citatio to the onflicting case or cases
being quired).

(2-) Except b the court's p mission, a petition F
for en b nc hearing or re earing shall not
exceed S pages, excludin material not
count under Rule 2 8(g).

(3) Excpt by the court's permissi , if a
petion for a panel rehearing a petition
fo rehearing en banc are bothfid-
whether or not they are combined a single
ocument - the combined documen shall
ot exceed 15 pages, excluding mater I not

counted under Rule 28(g). I Ed,
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(c) Time for suggestion of a party for hearing or (c) Time~fetiton for Hearing or Rehearing
rehearing in banc; suggestion does not stay En Banc. A petition that an appeal be heard
mandate. - If a party desires to suggest that an initially en banc must be filed by the date when
appeal be heard initially in banc, the suggestion must the appellee's brief is due. A petition for a

| be made by the date on which the appellee's brief is rehearing en banc must be filed within the time
filed. A suggestion for a rehearing in banc must be prescribed by Rule 40 for filing a petition for
made within the time prescribed by Rule 40 for filing rehearing.
a petition for rehearing, whether the suggestion is
made in such a petition or otherwise. The pendency
of such a suggestion whether or not included in a
petition for rehearing shall not affect the finality of
the judgment of the court of appeals or stay the
issuance of the mandate.

f~ ~~o Petition a

I| -Time for Petition for Hearin Rehearing En
Ban p.etition that a peal be heard
initially en be filed by the date when
the appellees ef is petition for a

Irehearin an banc shall be file in the time 
| pres ed by Rule 40forfilzng a petitlo

Reearing..

(d) Number of Copies. - The number of copies (d) Number of Copies. The number of copies to be
that must be filed may be prescribed by local rule and filed must be prescribed by local rule and may be
may be altered by order in a particular case. altered by order in a particular case.

(e) Response. No response may be filed to a
petition for an en ban c consideration unless the
court orders a response.

Mf Vullng Ull aIett must li
titi ton toth u g s wol

/rein regulid with respect to a
__petition__for_ _ Lmembersof a

Page 121 pa Firenderedthe decisi
l _seh~~~~d. Ma vote need not b~~~~~~~e taken o~

Neptune wheth rgte will be heard or
reheard en banc unless n ftopd

M~WaP vote.
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( Number of Copies. The number of copies th .
all be-filed may be prescribed by local e .

be altered by order in a part r case.

(e) Respon. 0 No response may be ed to a
petition for banc consider on unless the
court orders a r ponse

() Voting on a Petition eclerk shallforward
any such petition the dges of the court who
are in regular tive send and with respect to .
a petition for ehearing, to an other members of
the panel t rendered the decis sought to be ,
rehear But a vote need not be t to .
deter *ne whether the cause will be he or
re ard en banc unless one of those judges _.
rquests a vote.

Committee Note

The language and org a rule armended to make ore easily understood. In j
addition to changes made to improve the uneo oy Committee has changed language
to make style and terminology consistent thro ap le These changes are intended to
be stylistic only. r itne to

Of c k, a 0a c Pe 5
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Committee Note to Rule 35

Rule 35

l Committee Note

The language and organization of the rule are amended to make the rule more
easily understood. In addition to changes made to improve the understanding, the
Advisory Committee has changed language to make style and terminology consistent
throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however.

One of the purposes of the substantive amendments is to treat a request for a
rehearing en banc like a petition for panel rehearing so that a request for a rehearing en
banc will suspend the finality of the court of appeals' judgment and delay the running

Al of the period for filing a petition for writ of certiorari. Companion amendments are
L made to Rule 41.

K Subdivision (a). The title of this subdivision is changed from "When hearing
or rehearing in banc will be ordered" to "When Hearing or Rehearing En Banc May
Be Ordered." The change emphasizes the discretion a court has with regard to
granting en banc review.

Subdivision (b). The term "petition" for rehearing en banc is substituted for
the term "suggestion" for rehearing en banc. The terminology change reflects, the

L Committee's intent to treat similarly a petition for panel rehearing and a request for a
rehearing en banc. The terminology change also delays the running of the time for
filing a petition for a writ of certiorari because Sup. Ct. R. 13.3 says tax:

Waif a petition for rehearing is timely filed in the lower court by any party, the
time to file the petition for a writ of certiorari for all parties . . . runs from the
date of the denial of the petition for rehearing or, if the petition for rehearing is
granted, the subsequent entry of judgment.>._

L The amendments also require each petition for en banc consideration to begin
with a statement concisely demonstrating that the case meets the usual criteria for en

C banc consideration. It is the Committee's hope that requiring such a statement will
cause the drafter of a petition to focus on the narrow grounds that support en banc
consideration and to realize that a petition should not be filed unless the case meetsU those rigid standards.

Intercircuit conflict is cited as one reason for asserting that a proceeding

L~~~~~~~~~~~ 



Committee Note to Rule 35

involves a question of "exceptional importance." Intercircuit conflicts create problems.
When the circuits construe the same federal law differently, parties' rights and duties
depend upon where a case is litigated. Given the increase in the number of cases
decided by the federal courts and the limitation on the number of cases the Supreme
Court can hear, conflicts between the circuits may remain unresolved by the Supreme
Court for an extended period of time. The existence of an intercircuit conflict often r
generates additional litigation in the other circuits as well as in the circuits that are L

already in conflict. Although an en banc proceeding will not necessarily prevent
intercircuit conflicts;, an en banc proceeding provides a safeguard against unnecessary -

intercircuit conflicts.

Some circuits have had rules or internal operating procedures that recognize a

conflict with another circuit as a legitimate basis for granting a rehearing en banc. An
intercircuit conflict may present a question of "exceptional importance" because of the
costs that intercircuit conflicts impose on the system as a whole, in addition to the
significance of the issues involved. It is not, however, the Committee's intent to make
the granting of a hearing or rehearing en banc mandatory whenever there is an
intercircuit conflict.

The amendment states that "a petition may assert that a proceeding presents a
question of exceptional importance if it involves an issue as to which the panel decision P
conflicts with the authoritative decisions of every other United States court of ypeals
that has addressed the issue." That language contemplates two situations in wppea s
rehearing en banc may be appropriate. The first is when a panel decision creates a
conflict. A panel decision creates a conflict when it conflicts with the decisions of all
other circuits that have considered the issue. If a panel decision simply joins one side fT
of an already existing conflict, a rehearing en banc may not be as important because it L

cannot avoid the conflict. The second situation that may be a strong candidate for a
rehearing en banc is one in which the circuit persists in a conflict created by a pre-
existing decision of the same circuit and no other circuits have joined on that side of EJ
the conflict. The amendment states that the conflict must be with an "authoritative"
decision of another circuit. "Authoritative" is used rather than "published" because in 7

some circuits unpublished opinions may be treated as authoritative.

Counsel are reminded that their duty is fully discharged without filing a petition f
for rehearing en banc unless the case meets the rigid standards of subdivision (a) of this
rule and even then the granting of a petition is entirely within the court's discretion.

Paragraph (2) of this subdivision establishes a maximum length for a petition.
Fifteen pages is the length currently used in several circuits. Each request for en banc
consideration must be studied by every active judge of the court and is a serious call on
limited judicial resources. The extraordinary nature of the issue or the threat to
uniformity of the court's decision can be established in most cases in less than fifteen



J;ne-
U pages. A court may shorten the maximum lengt on a case by case basis but the rule

does not permit a circuit to shorten the length ly local rule. The Committee has
retained page limits rather than using word or aeounts similar to those in
amended Rule 32 because there has not been a serious enough problem to justify
importing the word and 4 d e d -count and typeface requirements that are applicable

L to briefs into other contexts.

Paragraph (3), although similar to (2), is separate because it deals with those
instances in which a party>files both a petition for rehearing en banc under this rule and
a petition for panel rehearing under Rule 40.

a.Ud To improve the clarity of the rule, the material dealing with filing a response to
a petition and with voting on a petition have been moved to new subdivisions (e) and
M(f)

Subdivision (c). Two changes are made in this subdivision. First, the sentence
stating that a request for a rehearing en banc does not affect the finality of the judgment
or stay the issuance of the mandate is deleted. Second, the language permitting a party
to include a request for rehearing en banc in a petition for panel rehearing is deleted.
The Committee believes that those circuits that want to require two separate documents
should have the option to do so.

Subdivision (e). This is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b). The only changes are stylistic; no
substantive changes are intended.

Subdivision (f). This is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b).

- Because of the discretionary nature of the en banc procedure, the filing of a
suggestion for rehearing en banc has not required a vote; a vote is taken only when
requested by a judg&3f the er'nrt or by a judge whm a member of the panel that

r ;zredt lt et ecsidu .suigit to be rchtard It is not the Committee's intent to change
, the discretionary nature of the procedure or to require a vote on a petition for rehearing

en banc. The rule continues, therefore, to provide that a court is not obligated to vote
on such petitions. It is necessary, however, that each court develop a procedure for

L ~ disposing of such petitions because they will suspend the finality of the court's
judgment and toll the time for filing a petition for certiorari.

hoClerK -f- Aobt ... fu 1 ts . ", tI;rc He_

L 4oeL nW;Clir. Jv43ts bay call 4r 4 Vote kew 4&;Vi-!
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Rule 36. Entry of judgments Rule 36. Entry of Judgment; A'toi'c e_

The notation of a judgment in the docket (a) Entry. A judgment is entered when it is noted

r~ constitutes entry of the judgment. The clerk shall on the docket. The clerk must prepare, sign, and
prepare, sign and enter the judgment following enter the judgment:
receipt of the opinion of the court unless the opinion (bu f _
directs settlement of the form of the judgment, in (1) after receiving the court's opionut if

L which event the clerk shall prepare, sign and enter the settlement of the judgment's formf
judgment following final settlement by the court. If a required, after final settlement; or
judgment is rendered without an opinion, the clerk
shall prepare, sign and enter the judgment following (2) if a judgment is rendered without an
instruction from the court. The clerk shall, on the opinion, as the court instructs.

r date judgment is entered, mail to all parties a copy of
the opinion, if any, or of the judgment if no opinion (b) Notice. On the date when judgment is entered,
was written, and notice of the date of entry of the the clerk must mail to all parties a copy of the

L judgment. opinion - or the judgment, if no opinion was
written - and a notice of the date when the
judgment was entered.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language

L to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.r

LI
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Rule 37. Interest on judgments Rule 37. Interest on Judgment

Unless otherwise provided by law, if a judgment (a) When the Court Affirms. Unless the law L
for money in a civil case is affirmed, whatever provides otherwise, if a money judgment in a,
interest is allowed by law shall be payable from the civil case is affirmed, whatever interest is
date the judgment was entered in the district court. If: allowed by law is payable from the date when the
a judgment is"modified or reversedwith a direction district'court's judgment was entered. r
that a judgmentfor money'be enteredi the district
court, the mandate shall contaiiinStructions with (b) When the Court everses. Ifthe: tourt,,,, " .

respect to allowance of interest. modifies or'reveses a judgmerit with a direction 
athat amoneyjudgment be entered intedistrct L

'court, he mandate 'must contain nstuctions

about the allowance of interest'|. J l

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

:~~~~~~~~~~
P 1
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Rule 38. Damages and Costs for Frivolous Rule 38. Frivolous Appeal -Damages

Appeals and Costs

If a court of appeals determines that an appeal is If a court of appeals determines that an appeal is
frivolous, it may, after a separately filed motion or frivolous, it may, after a separately filed motion or
notice from the court and reasonable opportunity to notice from the court and reasonable opportunity to
respond, award just damages and single or double respond, award just damages and single or double
costs to the appellee. costs to the appellee.

Committee Note

Only the caption of this rule has been amended. The changes are intended to be stylistic only.

Rule 39. Costs Rule 39. Costs

(a) To whom allowed. -Except as otherwise (a) Against Whom Assessed. The following rules
provided by law, if an appeal is dismissed, costs shall apply unless the law provides or the court orders
be taxed against the appellant unless otherwise otherwise:~'
agreed by the parties or ordered by the court; if a
judgment is affirmed, costs shall be taxed against the (1) if an appeal is dismissed, costs are taxed
appellant unless otherwise ordered; if a judgment is against the appellant, unless the parties
reversed, costs shall be taxed against the appellee agree otherwise;
unless otherwise ordered; if a judgment is affirmed or
reversed in part, or is vacated, costs shall be allowed (2) if a judgment is affirmed, costs are taxed
only as ordered by the court. against the appellant;

(3) if a judgment is reversed, costs are taxed
I t against the appellee;

(4) if a judgment is affirmed in part, reversed in
part, r vacated, costs are taxed only as the
cour res
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(b) Costs for and against the United States. - In (b) Costs For and Against the United'States. ,>
cases involving the United States or an agency or Costs for or against the United States, its agency, L
officer thereof, if an award of costs against the or officer will be assessed under Rule 39(a) only
United States is authorized by law, costs shall be if authorized by law.f~~~~~~~~~awarded in accordance with the provisions of
subdivision (a); otherwise, costs shall not be awarded h o r
for or against the United' States.

(c) Costs of briefs, appendices, and copies of (c) Costs of Copies. Each court of appeals must, by
records. - By local rule the court of appeals shall fix local rule, fi the maximum rate for taxing the
|the' maximum 'rate at which the'cost of printigt'or cost of prodicing necessary coples sof a brief * ,r 5
otherwise producing necessary copies' of briefs, appendix, or Q4authorized by Rule 30(t~
|appendices, and copies of records authorized by Rule Thle rate mus t not exceed that generally charged C

30(f) shall be axable. Such rate shall not be higher for such work in the area where the clerk's office L
than that generally charged for such work in the area is located and should encourage economical
where the clerk's office is located and shall encourage methods of copying.
the use of economical methods of printing and
copying. _______,__________________jr_________________

(d) Bill of costs;, objections; costs to be inserted in (d) Bill of Costs: Objections; Insertion in F
mandate or added later. -A party who idesires such Mandate.
costs to be taped shall, state them in an itemized and
verified bill of costs which the party shall file ,with (1), A party who wants costs taxed must-
lthe clerk, with proof of service, within 14 days after w, ithin 14 days after entry of judgment -
l ,the entry of judgment. Objections to, the bill of costs file with the circuit clerk, with proof of, 
lmust befiledlwithin 16 days, of servic&e pn the party service, an itemized and verified bill of
against whom costs are to be taxed uinless- the time is costs.

extended by the court. The clerk shall lprepare and ,
lPcertify an itemized statement of costsatxed in the (2) Objections must be filed within 10 days
lcourt of appeals for insertion in the mandate, but the after service of the bill of costs, unless the r
issuance of the mandate shall not be delayed for court extends the time.
taxation of costs and if the mandate hasbeen issued
before final determination of costs,' th statement, or (3) The clerk must prepare and certify an
Zany amendment thereof, shall be added to the itemized statement of costs for insertion in' 
mandate upon request by the clerk of lhe court of the mandate, but issuance of the mandate
appeals to the clerk of the district court must not be delayed for taxing costs. If the

mandate issues before costs are finally
determined, the district clerk must-
upon the circuit clerk's request - add the V
statement of costs, or any amendment of
it, to the mandate.
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(e) Costs on appeal taxable in the district courts. - (e) Costs on Appeal Taxable in the District
Costs incurred in the preparation and transmission of Court. The following costs on appeal are
the record, the cost of the reporter's transcript, if taxable in the district court for the benefit of the
necessary for the determination of the appeal, the party entitled to costs under this rule:
premiums paid for cost of supersedeas bonds or other
bonds to preserve rights pending appeal, and the fee (1) the preparation and transmission of the
for filing the notice of appeal shall be taxed in the record;
district court as costs of the appeal in favor of the
party entitled to costs under this rule. (2) the reporter's transcript, if needed to

l determine the appeal;

(3) premiums paid for a supersedeas bond or
other bond to preserve rights pending
appeal; and

F (4) the fee for filing the notice of-appeal.

Conmnittee Note

,_, The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to

L ~ be stylistic only. All references to the cost of "printing" have been deleted from subdivision (c) because
commercial printing is so rarely used for preparation of documents filed with a court of appeals.

L

L
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Rule 40. Petition for Rehearing ,Rule 40. Petition fo4 Rehearing

(a) Time for Filing; Content,; Answer; Action by (a) Time to File; Contents; Answer; Action by the
Court if Granted. -A petition for rehearing may be 'Court if Granted. ,
filed within 14 days 'after entry of judgment unless "i
the time is, shortened or enlarged by order or by local, (1) ime. Unless the time is shortened or
rule. However, in all civil cases in which the United extended by order or local rule, a petition for ;
States or an agency or officer thereof is a party, the :Pan. f rehearing may be filed within 14 daysafter
time within which any party may seek ,rehearng shall entry of judgment. But in a civil case, if the
be 45 days after entry of judgment unless the time is United States or its officer or agency is a
shortened or enlarged by order. The petition must party, the time within which any party may
state witch particulaity the points of law or fact which seek rehearing is 45' days after enty of
in the opinion of the petitioner the court has judgment, unless an order shortens or
overlooked or misapprehended and must contain extends the time.
such argument in support of the petition as the
petitioner desires to present.l pOral argument in (2) Contents. The petition must state with K
support of the petition will not be permitted. particularity each point of law or fact that

the petitioner believes the court has
overlooked or misapprehended and must L
argue in support of the petition. Oral
argument is not permitted.

No answer to a petition for rehearing will be (3) Answer.A Unless the court requests, nor
received unless requested by the court, but a petition answer to a petition forbqenearing is Bans I LJ
for rehearing will ordinarily not be granted in the permitted. But ordinarily rehearing will not
absence of such a request. If a petition for rehearing be granted in the absence of such a request.
is granted, the court may make a final disposition of i
the cause without reargument or may restore it to the (4) Action by the Court. If a petition for panel
calendar for reargument or resubmission or may rehearing is granted, the court may do any of
make such other orders as are deemed appropriate the following:
under the circumstances of the particular case.

(A) make a final disposition of the case
without reargument;

(B) restore the case to the calendar for [
reargument or resubmission; or

(C) issue any other appropriate order. K
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r (b) Form of petition; length. - The petition shall (b) Form of Petition; Length. The petition must
be in a form prescribed by Rule 32(a), and copies comply in form with Rule 32. Copies must be
shall be served and filed as prescribed by Rule 31(b) served and filed as Rule 31 prescribes. Unless
for the service and filing of briefs. Except by the court permits or a local rule provides

L permission of the court, or as specified by local rule otherwise, a petition for rehearing must not
Vof the court of appeals, a petition for rehearing shall exceed 15 pages. l

C not exceed 15 pages.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood, In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Rule 41. Issuance of Mandate; Stay of Mandate* Rule 41. Mandate: Contents; Issuance C
and Effective Date; Stay ,

(a) Date of Issuance. - The mandate of the court (a) Contents. Unless the court directs that a formal' D

must issue 7 days after the expiration of the time for'' mandate issue, the mandate consists of a certified l
filing a petition for, rehearing unless such a petition is ' copy of the judgment, a copy of the court's
filed or the time is shortened or enlarged by order. A' opinion, if any, and any direction about costs.I;~~~~~~~~~~~~~~~ a n, : 'a if cstl,4.. M JDsa ,. -,ll
certified copy of the judgment and a copy of the
opinion of the court, if any, and any direction as to (b) When Issued. The court's mandate must issue 7
costs shall constitute the mandate, unless the court days after the time to file a petition for rehearing
directs Ithat aformal mandate issue. The timely filing expires, or 7 days after entry of an order denying
of a petition for rehearing will st the mandate until a timely petition for panel rehearing, rehearing
disposition of the petition unless otherwise' ordered en banc, or motion for stay of mandate,
by the court. If the petition is denied, the mandate whichever is later. The court may shorten or
must issue 7 days after entry of the order denying the - extend the time.
petition unless the time is shortened or enlarged by _
order. (c) Effective Date. The mandate is effective when

issued.

*sa*&cized text represents proposed amen s that
were pub dfor public comme ptember 1995. If
approved - wi th o si--by the advisory V
committee, Standindicial Conference, and
Supreme Coke amendments on Dcember
1, 199 ess Congress acts otherwise. L

P
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) The Mandate; Date of Issuance, Effective Da

( Unless the court directs that a formal date
sue, the mandate consists of a certifi copy

t ohe judgment, a copy of the court' opinion,
if a, and any direction about cc

L (2) The cc 's mandate shall iss 7 days after
the time rfiling a petition or rehearing

L expires, un ss an orders rtens or extends
the time, or arty files a petition for
rehearing, ap tionf r rehearing en banc, orL a motion for sta of ndate pending petition
to the Supreme C rtfr a writ of certiorari.
Unless the court r rs othenvise, the timely

L filing of apeti for ehearing, a petition for
rehearing en anc,or filing of a motionfor
a stay of ma pdate pendin petition to the
Supreme urtfor a writ ocetiorari, stays
the mandate until the court poses of the
petition.r motion. If the cour denies the
petitic for rehea rehear g en banc, or
the tion for a stay of mandate courtr: i sha issue the mandate 7 days afte entry of
th order denying the last suchpetitz n or

tion, but an order may shorten or e end
the time.

) The mandate is effective when issued.

I'

L

Page 131



(b) Stay of Mandate Pending Petition for (d) Staying the Mandate.
Certiorari. - A party who files a motion requesting a
stay of mandate pending petition to the Supreme , (1) On Petition for Rehearing or Motion.

Court for a writ of certiorari must file, at the same The timely filing of a petition for panel 7

time, proof of service on all other parties. The motion rehearing, petition for rehearing en banc, or

must show that a petition for certiorari would present motion for stay of mandate, stays the

a substantial question and that there is good cause for mandate until disposition of the petition or 7

a stay. The stay cannot exceed 30 days unless the motion, unless the bourt orders otherwise. L

period is extended' for cause shown or unless during L

the period of the stay, a notice from the clerk of the (2) Pending Petition forCe,&toraid.
Supreme Court is filed showing that the party who

has obtained the stay has filed a petition for the writ, AW) A pirty may move to stay the mandate

in which case the stay will continue until final pending the'filing of a petition for a writ n LI
disposition by the Supreme Court. The court of [ of certiorari in the Supreme Court. The i,

appeals must issue the mandate imediately when a motion must be served on all parties 0'

copy of a Supreme Court order denying the petition Band must, show that, the certiorari 
for writ of certiorari is filed. The court may require a I petition woud present a substantial

bond or other security as a condition to the grant or J'uestioneand thatfthere is good cause for

continuance of a stay of the mandate. a stay. '

(B) The stay must'not exceed 90 days, K 7
[1, unless the period is extended for good

caus o n~ti~fide dalftSu,1M e

VIj I, Sz tke. oi=

Oe-i4iK -fr - wr~t a'- Inthatcase, the stay continues untilthe

so nc+If ies +kc; cv:e Supreme Court's final disposition.

c.Ie ram Lo i v' u~r; At KJ tv i + * n |(C) The court may require a bondorother

tl\e. per'o, O f th' ty. securityasaconditiontograntingor
continuing a stay of the mandate.

(D) The court of appeals must issue the
mandate immediately when a copy of a r
Supreme Court order denying the
petition for writ of certiorari is filed.

l

Page 132



L

b) Stay of Mandate Pending Petidon for Certi ai.
A Hearty may move to stay the mandate pendin he
fiu of a petition for a writ of certiorari i e

F Supre Court. The motion shall be seryvd on all

L parties d shall show that the certior ri petition

would pre nt a substantial questioland that there is

good cause a stay. The stay canot exceed 90
L days, unless th eriod is exte edfor good cause,

and it cannot, in her case ceed the time that the

party who obtained st has to file a petition for
a writ of certiorari in Supreme Court. But if the
clerk of the Supreme ou les a notice during the,

L. stay indicating tha the pa who obtained the stay
filed a petitionf the writ, the tay continues untilL the Supreme ourt's final dispos *on. The court'of
appeals sh issue, the mandate i diately when a
copy of upreme Court order denyin the petition
for wr of certiorari is filed., The court y require

L a bo d or other security before granting or
c tinuing a stay of mandate.

r
L

Committee Note

L The langua an f zation of the rule are amended tomrle more easily understood. In

addition to changes made to imrd erstand visory Committee has changed language

to make style and terminology consi elte rules. These changes are intended to

be stylistic only.

See. 4 c-keA- ~
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Rule 41

Committee Note

The language and organization of the rule are amended to make the rule more
easily understood. In addition to changes made to improve the understanding, the
Advisory Committee has changed language to make style and terminology consistent'
throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however. 7

Subdivision (b). The existing rule provides that the mandate issues 7 days after
the time to file a petition for panel rehearing expires unless such a petition is timely :

filed. If the petition is denied, the mandate issues' 7 days after entry of the order W
denying the petition. Those provisions are retained but the amendments further
provide that if a timely petition for rehearing en banc or motion for stay of mandate af.a.
filed, the mandate does not issue until 7 days after entry of an order denying the last of [
all such requests. If a petition for rehearing or a petition for rehearing en banc is
granted, the court enters a new judgment after the rehearing and the mandate issues l
within the normal time after entry of that judgment. [ -

Subdivision (c). Subdivision (c) is new. It provides that the mandate is K
effective when the court issues it. A court of appeals' judgment or order is not final
until issuance of the mandate; at that time the parties' obligations become fixed. This
amendment is intended to make it clear that the mandate is effective upon issuance and IPJ
that its effectiveness is not delayed until receipt of the mandate by the trial court or
agency, or until the trial court or agency acts upon it. This amendment is consistent K
with the current understanding. 'Unless the court orders that the mandate issue earlier
than provided in the rule, the parties can easily calculate the anticipated date of
issuance and verify issuance with the clerk's office. In those instances in which the
court orders earlier issuance of the mandate, the entry of the order on the docket alerts
the parties to that fact.

Subdivision (d). Amended paragraph (1) provides that the filing of a petition
for panel rehearing, a petition for rehearing en banc or a motion for a stay of mandate
pending petition to the Supreme Court for a writ of certiorari stays the issuance of the
mandate until the court disposes of the petition or motion. The provision that a petition
for rehearing en banc stays the mandate is a companion to the amendment of Rule 35 7
that deletes the language stating that a request for a rehearing en banc does not affect
the finality of the judgment or stay the issuance of the mandate. The Committee's
objective is to treat a request for a rehearing en banc like a petition for panel rehearing
so that a request for a rehearing en banc will suspend the finality of the court of
appeals' judgment and delay the running of the period for filing a petition for writ of
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Committee Note to Rule 41

certiorari. Because the filing of a petition for rehearing en banc will stay the mandate,
a court of appeals will need to take final action on the petition but the procedure for
doing so is left to local practice.

Paragraph (1) also provides that the filing of a motion for a stay of mandate
pending petition to the Supreme court for a writ of certiorari stays the mandate until the
court disposes of the motion. If the court denies the motion, the court must issue the

7 mandate 7 days after entering the order denying the motion. If the court grants the
motion, the mandate is stayed according to the terms of the order granting the stay.
Delaying issuance of the mandate eliminates the need to recall the mandate if the
motion for a stay is granted. If, however, the court believes that it would be
inappropriate to delay issuance of the mandate until disposition of the motion for a
stay, the court may order that the mandate issue immediately.

Paragraph (2). The amendment changes the' maximum period for a stay of
mandate, absent the court of appeals granting an extension for cause, to, 90 days. The
presumptive 30-day period was adopted when a party had to 'file a petition for a writ of
certiorari in criminal cases within 30 days after entry of judgment. S,.upreme Court
Rule 13.1 now provides that a party has 90 days after entry of judgment by a court of

L appeals to file a petition for a writ of certiorari whether the case is civil or criminal.

The amendment does not require a court of appeals to grant a stay of mandateEL that is coextensive with the period granted for filing a petition for a writ of certiorari.
The granting of a stay and the langth of the stay remain within the disscretion of the
court of appeals. The amendment means only that a 90-day stay may be granted
without a need to show cause for a stay longer than 30 days.

L Subparagraph (C) is not new; it has been moved from the end of the rule to this
position.

L

r

L
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Rule 42. Voluntary dismissal Rule 42. Voluntary Dismissal

(a) Dismissal in the district court. If an appeal (a) Dismissal in the District Court. Before an
has not been docketed, the appeal may be dismissed appeal has been docketed by the circuit clerk, the V
by the district court upon the filing in that court of a district court may dismiss the appeal on the filing
stipulation, for dismissal signed by all the parties, or of a stipulation signed by all, parties or on the
upon motion and notice by the appellant. appellant's motion with notice to all parties.

(b) Dismissal in the court of appeals. - If the (b) Dismissal in the Court of Appeals., The circuit
parties to an appeal oriother proceeding shall sign clerk may dismiss a docketed appeal if the
and file with the clerk of the courtiof appeals an parties file a signed dismissal agreement
agreement that the proceedig be dismissed, specifying how costs are to be paid and pay any
specifying the terms ais to paymen't of costs, and shall fees that are due. But no mandate or other
spay whatever fees are due, the clerk shll entr the process may issue without a court orer. An
case dismissed, but no, mandate or other process shall appeal may, be dismissed on the appellant's
issue without an order, fof t court An appeal may be motion on terms agreed to by the parties or fixed
dismissed on motion of the pl n such by the court., H

terms as may 'be agrees upp r Med
by the court. by the parties 6r fie

Comniittee Note

The language of the'rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

PFT
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E | Rule 43. Substitution of parties Rule 43. Substitution of Parties

(a) Death of a party. - If a party dies after a notice (a) Death of a Party.
17 of appeal is filed or while a proceeding is otherwise
L pending in the court of appeals, the personal (1) After Notice of Appeal Is Filed. If a party

representative of the deceased party may be dies after a notice of appeal has been filed or
F- |substituted as a party on motion filed by the while a proceeding is pending in the court of

representative or by any party with the clerk of the appeals, the decedent's personal
court of appeals. The motion of a party shall be representative may be substituted as a party
served upon the representative in accordance with the on motion filed with the circuit clerk by the

L. lprovisions of Rule 25. If the deceased party has no representative or by any party. A party's
representative, any party may suggest the death on motion must be served on the representative
the record and proceedings shall then be had as the in accordance Iwith Rule 25. If the decedent
court of appeals may direct. If a party against whom has no representative, any party may suggest
an appeal may be taken dies after entry of a judgment the death on the record, and the court of
or order in the district court but before a notice of appeals may then direct appropriate
appeal is filed, an appellant may proceed as if death proceedings.
had not occurred. After the notice of appeal is filed
substitution shall be effected in the court of appeals (2) Before Notice of Appeal Is Filed -
in accordance With this subdivision.' Potential Appellant. If a party entitled to

appeal dies before filing a notice of appeal,L q the decedent's personal representative - or,
if there is no personal representative, the
decedent's attorney of record - may file a'
notice of appeal within the time prescribed
by these rules. After the notice of appeal is'

f filed, substitution must be in accordance
with Rule 43(a)(1).

7 ' If a party entitled to appeal shall die before filing a (3) Before Notice of Appeal Filed - Potential
notice of appeal, the notice of appeal nay be filed by Appellee. If a party against whom an
that party's personal representative, or, if there is no appeal may be taken dies after entry of a

C- personal representative by that party's attorney of judgment or order in the district court, but
record within the time prescribed by these rules. before a notice of appeal is filed, an
After the notice of appeal is filed substitution shall be appellant may proceed as if the death hadK effected in the court of appeals in accordance with not occurred. After the notice of appeal is
this subdivision. filed, substitution must be in accordance
______________________________________________ with Rule 43(a)(1).

L
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(b) Substitution for other causes. - If substitution (b) Substitution for a Reason Other Than Death.
of a party in the court-of appeals is necessary for any If a party needs to be substituted for any reason
reason other than death, substitution shall be effected other than death, the procedure prescribed in
in accordance with the procedure prescribed in 'Rule 43(a) applies.
subdivision (a).

(c) Public officers;' death or separation from (c) Public Officer: Identification; Substitution. Lb
office. - (1) When a public officer is a party to an
appeal or otherlproceeding in the court of appeals in (1) Identification of Party., A public offilcer 
an official capacity and during its pendency dies, who is a party to an appeal or other,- L
resigns or otherwise, ceases too hold office, the action Iproceeding in an official capacity may be, 1!
does not abate and Ye public officers successor is ldescribed as a party by the public officers
automatically substituted as ap., Proceedings official title rather than by,,name But t
following the substitution shall be in the name of the court may require thepubib, officerlsfname
substituted partb t ty misnomer not affecting the to be added.
substantial rights ohe parties, shall bedisregarded.,
An order of substitution may be entered at any time, (2) Automatic Substitution of-q G 'Ffold7
but the omission to enter such an order shall not t When a public ,,officermwho is a pa tp an L
affect the substitution,, appeal or other, proceeding in an off

(2) When a publin officer isaparty to an appeal or capacity dies, resigns, or otise ceas to l
other proceeding an official capacity that public hold office, the action does not abate. The l L
officer may be ]id escribed a a party by the public public officer's successor is automatically
officer's offipialp Jie iager thn by name; but the substituted as a party. Proceedings 7
court may require the puMbli officer'sname to be following the substitution are to be in the i
added, name of the substituted party, but any

i ' ! i I .1,: ,j pi , misnomer that does not affect the substantial
rights of the parties may be disregarded. An l
order of substitution may be entered at any
time, but failure to enter an order does not 7
affect the substitution.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In [7
addition to changes made to improve the understanding, the Advisory Committee has changed language

1- to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. L
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L Rule 44. Cases involving constitutional questions Rule 44. Case Involving a
where United States is not a party Constitutional Question When

the United States Is Not a
Party

It shall be the duty of a party who draws in If a party questions the constitutionality of an Act
question the constitutionality of any Act of Congress of Congress in a proceeding in which the United
in any proceeding in a court of appeals to which the > States or its agency, officer, or employee is not

L United States, or any agency thereof, or any officer or a party in an official capacity, the questioning party
employee thereof, as such officer or employee, is not must give written notice to the circuit clerk
a party, upon the filing of the record, or as soon immediately upon the filing of the record or as soon

L 4 thereafter as the question is raised in the court of as the question is raised in the court of appeals. The
appeals, to give immediate notice in writing to the clerk must then certify that fact to the Attorneyr court of the existence of said question. The clerk General.
shall thereupon certify such fact to the Attorney

General.

Conunittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L
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Rule 45. Duties of clerks Rule 45. Clerk's Duties 

(a) General provisions. - The clerk of a court of (a) General Provisions.
appeals shall take the oath and give the bond required L

by law. Neither the clerk nor any deputy clerk shall (1) Qualifications. The circuit clerk must take
lpractice as an attorney or couns'elor in any court the oath and post any bond required by law.
w hilecontinuing in office. Thecourt of appeals shall Neither the clerk nor any deputy clerk may 1 k)
be deemed always open for the purpose of filing any practice as an attorney or counselor in any
proper paper, of issuing and returning process and of court while in office.
making motions and orders. The office of the clerk
with the clerk or a deputy in attendance shall be open (2)1 When Court Is Open. The court of appeals
lduring business hours onJ1all days except Saturdays, is always open for filing any paper, issuing F
S du and legal holids, but a court may provide 'n returning process, making a motion, and e
by local rule or order thatthe office of it6s clerk shall entering an order. The clerk's office with ",
be open for specified hours on Saturdays or on ' ' the clerk or a deputy in attendance must be 0
particular legal holidays other than New Year's Day, open during business hours on all days
Birthday of Martin Luther King, Jr., Washington's except Saturdays, Sundays, and legal r
Birthday, Memorial Day, Independence Day, Labor holidays. A court mayhprovide by local rule L
Day, Columbus Day, Veteraps Day, Thanksgiving or by order that the clerk's office be open for
Day, and Christmas Day. ,[" specified hours on Saturdays or on legal r

holidays other than New Year's Day, Martin
Luther King, Jr.'s Birthday, Presidents' Day,
Memorial Day, independence Day, Labor
Day., Columbus Day, Veterans' Day,
Thanksgiving Day, and Christmas Day.
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Ci |(b) The docket; calendar; other records required. -(b) Records.
L | The clerk shall maintain a docket in such form as

may be prescribed by the Director of the (1) The Docket The circuit clerk must
Administrative Office of the United States Courts. maintain a docket and an index of all

The clerk shall enter a record of all papers filed with docketed cases in the manner prescribed by
the clerk and all process, orders and judgments. An the Director of the Administrative Office of
index of cases contained in the docket shall be the United States Courts. The clerk must

L | maintained as prescribed by the Director of the record all papers filed with the clerk and all
Administrative Office of the United States Courts. process, orders, and judgments.

The clerk shall prepare, under the direction of the
court, a calendar of cases awaiting argument. In (2) Calendar. Under the direction of the-eeef
placing cases on the calendar for argument, the clerk the clerk must prepare a calendar of cases
shall give preference to appeals in criminal cases and awaiting argument. In placing cases on the
to appeals and other proceedings entitled to calendar for argument, the clerk must give
preference by law, , L . preference to appeals in criminal cases and

The clerk shall keep such other books and records to other proceedings and appeals entitled to
as may be required from time to time by the Director preference by law.,
of the Administrative Office of the United States

L | Courts with the approval of the Judicial Conference (3) Other Records. The clerk must keep other
of the United States, or as may be required by the books and records required by the Director

court. of the Administrative Office of the United
States Courts, with the approval of the
Judicial Conference of the United States, or

by the court.

K I (c) Notice of orders or judgments. - Immediately (c) Notice of an Order or Judgment Upon the
upon the entry of an order or judgment the clerk shall entry of an order or judgment, the circuit clerk
serve a notice of entry by mail upon each party to the must immediately serve by mail a notice of entry
proceeding together with a copy of any opinion on each party to the proceeding, with a copy of

respecting the order or judgment, and shall make a any opinion, and must note the mailing on the
note in the docket of the mailing. Service on a party docket. Service on a party represented by
'represented by counsel shall be made on counsel. counsel must be made on counsel.

L
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(d) Custody of records and papers. - The clerk -(d) Custody of Records and Papers. The circuit
shall have custody of the records and papers of-the clerk has custody of the court's records and,
court.The 'clerk shall not permit any original record papers. Unless the court orders or instructs
or paper to be taken from theclerk's custody except otherwise, the ,clerk must not permit an original,
as authorized by the orders or instructions of the record or paperto be taken from the clerk's
court Original papers transmitted as the record on office. iU,,Upon disposition of the case, original,
appeal or review shall upon disposition of the case be papers constituting the record ,on appeal or ',
returned, tothe 'court, or agency from wich they were review must be' returned to the court or agency'L
received. The clerk'shall preserve copies, :of briefs . from which they were receeivd. The clerk must
and appendices and other, printed papers filed. preserve a ,opy of any brief, appendi, or othrd

,_,_"_______________________________________ , paper thvat hasl been lfiled. , , ,F, ,

Committee Not

The lguage gnd organization of th'e rule are amended to make the rule more easilybulnde rstood. J" ii fr

addition to changes made to improveXthe understanding, the Advisory Committee hascla&gd language j
to make style and terminology consistent throughout the appellate rules. These changes ae intended to
be stylistic only.
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Rule 46. Attorneys Rule 46. Attorneys

(a) Admission to the bar of a court of appeals; (a) Admxission to the Bar.
eligibility; procedure for admission. -An attorney
who has been admitted to practice before the (1) Eligibility. An attorney is eligible forL Supreme Court of the United States, or the highest admission to the bar of a court of appeals if
court of a state, or another United States court of that attorney is of good moral and
appeals, or a United States district court (including professional character and is admitted to
the district courts for the Canal Zone, Guam and the practice before the Supreme Court of the

L Virgin Islands), and who is of good moral and United States, the highest court of a state,
professional character, is eligible for admission to the another United States court of appeals, or a
bar of a court of appeals. United States district court (including the

An applicant shall file with the clerk of the court of district courts for Guam, the Northern
appeals, on a form approved by the court and Mariana Islands, and the Virgin Islands).
furnished by the clerk, an application for admission
containing the applicant's personal statement showing
eligibility for membership. At the foot of the
application the applicant shall take and subscribe to
the following oath or affirmation:

,I, __________ _ _,do solemnly swear (or
affirm) that I ,will, demean myself as an attorney
and counselor of this cour uprightly and
according to law;: and that I will support the
Constitution of the United States.

Thereafter, upon written or oral motion of a
member of the ba of the court, the court will act
upon the applicabon'. An applicant may be admitted
by oral motion in open court, but it is not necessary
that the applicant thpear before te court for the

L purpose of &,beigaldmitted,'uness the courtshall
otherwise orde'in applicat sha upon admission
pay to the clerk the fee prescribed by rule or order of
thecurt. 
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L
(2) Application. An applicant must file an

application for admission, on a formX,
approved by the court fLfi. i

,,e~efk, that contains the applicant's personal
.statement showing eligibility for
membership.
the applicant must t4te-subscribe to the

...following oath orfaff rnation:1,

"J ,II, _ do solemnly swear [or
affirm] that I will conduct myself
as an att6rney and counselorfof this rv cij

court, uprightly and according to
law; and that'I will, support thei
Constitution of the United States., "101

['> ~ri an f;en Or <>ra._ Mod-ion o(3) Adinisionl ocedue. eourtwill act ,f i U
;7 TV nater ofi +he. C.ovrt~s i.r ontheapplicat ibWra mem-6er o ~ ~ ~ ~ ~ ~ ~~mo~o ofh mm rothebaro+th-'ur

An applicant may be admitted by'oral
motion in open court. ,But, unless the court . 1 1

orders otherwise, an applicant need not 1
appear before the, coioWtto be admnitted. ji
Upon admission, an appIicant must pay the
clerk the fee prdscii~bd 1y, local rule or courtsA

(bt Suspension or disbarment -When it is shown (baSus ension or Disbarmet a m a

to the court that any member of its bar has been court's bar has teen suspendered from
susp nded or disbarred from practice in any other practice in any pthero record or is l

court of record, or has been guilty of conduct guilty of cbecotiga0member he ii

unbe¶woming a member of the bar of the court, the ba e court tt to p.s.
member will be subject to suspension or disbarment uspension or disbarment!y the court. 
by the court. The member shall be afforded an 'member must be given a4 Opjortunity to showL
oppo tunity to show good cause, within such time as good cause, within the time prescribed by the
the court shall prescribe, why the member should not court, why the member should not be suspended
be suspended or disbarred. Upon the member's or disbarred. The court must enter an
response to the rule to show cause, and after hearing, appropriate order after the member responds and s
if requested, or upon expiration of the time a hearing is held, if requested, or after the time
prescribed for a response if no response is made, the prescribed for a response expires, if no response ,

court shall enter an appropriate order. is made. -'

CO o X5' \(s I) O;L-KA- 1~d.4 F e yte ie rO-r +he
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(c) Disciplinary power of the court over (c)l isciplina1Y Power Qver AtterntysA court
attorneys. - A court of appeals may, after reasonable of appeals may tde a prepreasdisciplin
notice and an opportunity to show cause to the ae -o gai,~an attorney who practices before it
contrary, and after hearing, if requested, take any for conduct unbecoming a member of the bar or
appropriate disciplinary action against any attorney for failure to comply with these ruls Many
who practices before it for conduct unbecoming a court rule. First, however, the court must afford
member of the bar or for failure to comply with these the attorney reasonable notice, an opportunity to
rules or any rule of the court. show cause to the contrary, and,> if requested, a

hearing.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are-intended to
be stylistic only.
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Rule 47. Rules of a Court of Appeals Rule 47. Local Rules by Courts of
.__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ nA p p ea ls

(a) Local Rules. (a) Local Rules. l

(1) Each court of appeals acting by a majoritytof its (1) Each court of appeals acting by a majority of
judges in regular active service may, after giving its judges in regular active service may, after L!
appropriate public notice and opportunity for giving appropriate public notice and
comment, make and amend rules governing its opportunity for comment, make and amend
practice. A generally W.pp"icable directiton to a party rules governing its practice A generally
or a lawyer regarding practice before a court shall be applicable direction toV4K orjawyers
in a local rule rather than an internal operating regarding practice before a court must be in 2
procedure or ~standing order. A local rule shall be a local rule rather -than an internal operating X'

consistent writhe -- but, unot, duplicative of-- Acts of procedure or standing order. A local rule
Congress and rules adopted under 28 U.s.C. § 2072 must be consistent with - but-not
and shall conform to any uniform numbering system duplicative of - Acts of Congress and rules
prescribed by the Judicial Conference of the United adopted under 28 U.S.C. § 2072 and must
States. The clerk of each court of appeals shall send conform to any uniform numbering system
the Administrative Office of the United States Courts prescribed by the Judicial Conference of the
a copy of each local rule and internal operating United States. Each circuit clerk must send
procedure when it is promulgated or amended. the Administrative Office of the United

States Courts a copy of each local rule and
(2) A local rule imposing a requirement of form internal operating procedure when it is

shall not be enforced in a manner that causes a party promulgated or amended. l
to lose rights because of a nonwillful failure to
comply with the requirement. (2) A local rule imposing a requirement of form

must not be enforced in a manner that causes
(b) Procedure When There Is No Controlling a party to lose rights because of a nonwillful

Law.- A court of appeals may regulate practice in a failure to comply with the requirement.
particular case in any manner consistent with federal
law, these rules, and local rules of the circuit No (b) Procedure When There Is No Controlling
sanction or other disadvantage may be imposed for Law. A court of appeals may regulate practice r
noncompliance with any requirement not in federal ,ular case in any manner consistent with
law, federal rules, or the local circuit rules unless the federal law. No sanction or other disadvantage
alleged violator has been furnished in the particular may be imposed for noncompliance with any
case with actual notice of the requirement requirement not in federal law, federal rules, or

the local circuit rules unless the alleged violator
has been furnished in the particular case with
actual notice of the requirement.

t-rh e a roes l nivc a local rulJs 0f 
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Coimnittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
IL made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 48. Masters. Rule 48. Masters

L A court of appeals may appoint a special master to (a) Appointment; Powers. A court of appeals may
hold hearings, if necessary, and to make appoint a special master to hold hearings, if
recommendations as to factual findings and necessary, and to pf recommendatios -Ob

L- disposition in matters ancillary to proceedings in the factual findings and disposition in matters
court. Unless the order referring a matter to a master ancillary to proceedings in the court. Unless the
specifies or limits the master's powers, a master shall order referring a matter to a master specifies or
have power to regulate all proceedings in every limits the master's powers, those powers include,
hearing before the master and to do all acts and take but are not limited to, the following:
all measures necessary or proper for the efficient
performance of the master's duties under the order (1) regulating all aspects of a hearing;
including, but not limited to, requiring the production
of evidence upon all matters embraced in the (2) taking all appropriate action for the efficient
reference and putting witnesses and parties on oath performance of the master's duties under the
and examining them. If the master is not a judge or order;
court employee, the court shall determine the master's
compensation and whether the cost will be charged to (3) requiring the production of evidence on all
any of the parties. matters embraced in the reference; and

(4) administering oaths and examining
C witnesses and parties.

re(b) Compensation. If the master is not a judge or
court employee, the court must determine the
master's compensation and whether the cost is to
be charged to any party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.
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Form 4

Affidavit Accompanying Motion for
Permission to Appeal In Forma Pauperis

United States District Court for the District of_____

A.B., Plaintiff

v. Case No.___3,_

C.D, Defendant A- _

7 ~~~~~~Affidavit in Support of Motion ]Instructions v)<

AI sweart for mpenalty of perjury thao because of Complete a questions in this application and then sign iL.

my poverty, I cannot prepay the docket fees of my appeal Do not leave any blanks: if the answer to a question is "0."

or post a bond for them. I believe I am entitled to redress. I 'none," or "not applicable (N/A)," write in that resoonse. fi |swear or affirm under penalty of perjury under United you need more space to answer a question or to explain your -

States laws that my answers on this form are true and answer, attach a separate sheet of paper identified with your
correcL (28 U.S.C. § 1746; 18 U.S.C § 1621.) name, your case's docket number, and the question number.

Signed. Date:_

rj My issues on appeal are:

1. For both you and your spouse estimate the average amount of money received from each of the following sources
during the past 12 months. Adjust any amount that was received weekly, biweekly, quarterly, semiannually, or
annually to show the monthly rate. Use gross amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during the Amount expected next month
past 12 months

You Spouse You Spouse

Employment S. 5 S S

Self-employment S S. S S

Income from real property S S. S S
(such as rental income)

Interest and dividends S S. S S -

Gifts $ S. S S -

Alimony S S S. S.

Child support S. $ S. _

Retirement (such as social security, $_. S. S S.

pensions, annuiues, insurance)

Disability (such as social security, S. S S S
insurance payments)

Unemployment payments S. S. S S_

Public-assistance (such as welfare) S S S S

Other (specify): S S. S. S

Total monthly income: - $ $_ S.

17



2. List your employment histomost recent employerfirst. (Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of employment Gross monthly pay

for tkc- pas6 iea^*
3. List your spouse's employment histor/most recent employerfirst. (Gross monthly pay is before taxes or other

deductions.)

Employer Address Dates of employment Gross monthly pay

4. How much cash do you and your spouse have? S . .'
Below, state any money you or your spouse have in bank accounts or in any other financial institution.,

d Financial institution Type of account Amount you have Amount your spouse has i

A- R ~ ~ __ _ _ ___'__- S . $__

Id S

+ .° S. _$

you are a p you must attach a statement certified by the appropriate institutional officer showing

all receipts, expenditures, and balances during the last six months in your institutional accounts. If you have
multiple accounts, perhaps because you have been in multiple institutions, attach one certified statement of
each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and ordinary household
furnishings.

Home (Value) Other real estate (Value) Motor vehicle #1 (Value)

Make & year:

Model: __ _ _

Registration #:
Motor vehicle #2 (Value) Other assets (Value) Other assets (Value) C
Make & year:

Model: ___

Regisuation #:

6. State every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your Amount owed to you Amount owed to your spouse
spouse money

18



I,97

7. Statethepersonswhorelyonyouoryourspouseforsupport.

Name Relationship Age

Lit 

8. Estimate the average monthly expenses o/you and yourfamily. Show separately the amounts paid by your spouse.Adjust any payments that are made weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate.

You Your Spouse

Rent or home-mortgage payment (include lot rented $ $
for mobile home)

Are real-estate taxes included? CYes CONo
Is property insurance included? DYes ONo

"!4 Utilities (electricity, heating fuel, water, sewer, and $ S
lo 10 telephone)

Home maintenance (repairs and upkeep) S S_

Food S. $ -
Clothing S S

Laundry and dry-cleaning S_ _ S_

Medical and dental expenses S. S_
Transportation (not including motor vehicle payments) S_- S.
Recreation, entertainment, newspapers, magazines, etc. S._-_L S

Insurance (not deducted from wages or included in S_ _ S_
mortgage payments)

Homeowner's or renter's S_ S
134 Life S $S

Health 
$ \ S

Motor Vehicle S S.
Other: ___ S S_

Taxes (not deducted from wages or included in
mortgage payments) (specify): S $S

Installment payments S. S
LA ZMotor Vehicle 

___

Credit card (name): SS
Department store (name): S S_

Other: S S_
Alimony. maintenance, and support paid to others S S
Regular expenses for operation of business, profession. S S

or farm (attach detailed statement)

Other (specify): S s_

Total monthly expenses: $ $ -

19



9. Do you expect any major changes to your monthly income or expenses or in your assets or liabilities during the next

12 months?
OYes ONo If yes, describe on an attached sheet.

10. Have you paid-or will you be paying-an attorney any moneyfor services in connection with this case,

including the completion of thisform? OYes ONo

If yes, how much? *-- 

If yes, state the attorney's name, address, and telephone number:

11. Have you paid - or will you be paying - anyone other than an attorney (such as a paralegal or a typist) any

moneyfor services in connection with this case, including the completion of this form?

DYes ONo

iIf yes, bowv much? S. 

If yes, state the person's name, address, and telephone number: I

12. Provide any other information that will help explain why you cannot pay the docketfeesfor your appeaL

13. State the address of your legal residence. r

Your daytime phone number: ( ) r
Your age: _ Your years of schooling: _

Your social-security number: _______

17
!
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L

V0 TITLE I. APPLICABILITY OF RULES TITLE I. APPLICABILITY OF RULES

Rule 1. Scope of Rules and Title Rule 1. Scope of Rules; Title

(a) Scope of rules. - These rules govern (a) Scope of Rules.
procedure in appeals to United States courts of

L appeals from the United States district courts and (1) These rules govern procedure in the
the United States Tax Court; in appeals from United States courts of appeals.

vF bankruptcy appellate panels; in proceedings in the
courts of appeals for review or enforcement of (2) When these rules provide for filing a
orders of administrative agencies, boards, motion or other document in the district
commissions and officers of the United States; and court, the procedure must comply with the
in applications for writs or other relief which a practice of the district court.
court of appeals or a judge thereof is competent to
give. When these rules provide for the making of a
motion or application in the district court, the
procedure for making such motion or application
shall be in accordance with the practice of the

L district court.

(b) Rules not to affect jurisdiction. - These rules (b) Rules Do Not Affect Jurisdiction. These rules
shall not be construed to extend or limit the do not extend or limit the jurisdiction of the
jurisdiction of the courts of appeals as established courts of appeals.

rV bylaw.

(c) Title. - These rules may be known and cited (c) Title. These rules are to be known as the
I- as the Federal Rules of Appellate Procedure. Federal Rules of Appellate Procedure.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
L addition to changes made to improve the understanding, the Advisory Committee has changed language

to make style and terminology consistent throughout the appellate rules. These changes are intended to
go be stylistic only. The Advisory Committee recommends deleting the language in subdivision (a) that

describes the different types of proceedings that may be brought in a court of appeals. The Advisory
Committee believes that the language is unnecessary and that its omission does not work any substantive
change.



Rule 2. Suspension of rules Rule 2. Suspension of Rules

In the interest of expediting decision, or for other On its own or a party's motion, a court of
good cause shown, a court of appeals may, except appeals may - to expedite its decision or for other,
as otherwise provided in Rule 26(b), suspend the good cause - suspend any provision of these rules G
requirements or provisions of any of these rules in in a particular case and order proceedings as it
a particular case on application of a party or on its directs, except as otherwise provided in Rule 26(b).
own motion and may order proceedings in
accordance with its direction.

Committee Note ; ~~~~~~~r
The language of the rule is amended to make the rule more easily understood. In addition to changes

made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

r '~~~~~~~~~I

L.
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TITLE II. APPEALS FROM JUDGMENTS TITLE IH. APPEAL FROM A

AND ORDERS OF DISTRICT COURTS JUDGMENT OR ORDER OF A
___________________________ .DISTRICT COURT

Rule 3. Appeal as of Right -How Taken Rule 3. Appeal as of Right - How
Taken

L.:. (a) Filing the Notice of Appeal. - An appeal (a) Filing the Notice of Appeal.
permitted by law as of right from a district court to

i a court of appeals must be taken by filing a notice (1) An appeal permitted by law as of right
4 of appeal with the clerk of the district court within from a district court to a court of appeals

the time allowed by Rule 4. At the time of filing, may be taken only by filing a notice of
the appellant must furnish the clerk with sufficient appeal with the district clerk within the
copies of the notice of appeal to enable the clerk to time allowed by Rule 4. At the time of
comply promptly with the requirements of filing, the appellant must furnish the clerk
subdivision (d) of this Rule 3. Failure of an with enough copies of the notice to enable
appellant to take any step other than the timely the clerk to comply with Rule 3(d).
filing of a notice of appeal does not affect the

C validity of the appeal, but is ground only for such (2) An appellant's failure to take any step
X action as the court of appeals deems appropriate, other than the timely filing of a notice of

* which may include dismissal of the appeal. Appeals appeal does not affect the validity of the

L by permission under 28 U.S.C. § 1292(b) and appeal, but is ground only for the court of
appeals in bankruptcy must be taken in the manner appeals to act as it considers appropriate,
prescribed by Rule 5 and Rule 6 respectively. including dismissing the appeal.

L 
(3) An appeal from u'dgment by a magistrate

judge in a civi' 2 ase is taken in the same
way as an appeal from any other district-
court judgment.

V (4) An appeal by permission under 28 U.S.C.
§ 1292(b) or an appeal in a bankruptcy
case may be taken only in the manner
prescribed by Rules 5 and 6, respectively.

LC
r~~~~~~~k -~~~~~~~Page 3
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L

(b) Joint or consolidated appeals. - If two or more (b) Joint or Consolidated Appeals.
persons are entitled to appeal from a judgment or
order of a district court and their interests are such (1) When two or more parties are entitled to
as to make joinder practicable, they may file a joint appeal from a district-court judgment or
notice of appeal, or may join in appeal after filing order, and their interests make joinder
separate timely notices of appeal, and they may practicable, they may file a joint notice of
thereafter proceed on appeal as a single appellant. appeal. They may then proceed on appeal
Appeals may 'be consolidated by Order of the court as asingle appellant."-
of appeals upon its own motion bf upon motion of a.
party, or by stipulation of the parties to the several (2) When the parties have filed separate timely
appeals. 2 notices of appeal, the appeals may be '

joined' or consohdated by the court of

jdit ol al !

appeals. 

i~~~~~~~~~~ WE

77P
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(c) Content of the Notice of Appeal. - A notice (c) Contents of the Notice of Appeal.
of appeal must specify the party or parties taking
the appeal by naming each appellant in either the (1) The notice of appeal must:
caption or the body of the notice of appeal. An
attorney representing more than one party may (A),-specify the party or parties taking the
fulfill this requirement by describing those parties appeal by naming each one in the
with such terms as "all plaintiffs," "the caption or body of the notice, but an
defendants," "the plaintiffs A, B, et al.," or "all attorney representing more than one
defendants except X. " A notice of appeal filed pro party may describe those parties with
se is filed on behalf of the party signing the notice such terms as "all plaintiffs," "the
and the signer's spouse and minor children, if they defendants," "the plaintiffs A, B, et
are parties, unless the notice of appeal clearly al, " or "all defendants except X";
indicates a contrary intent. In a class action,
whether or not the class has been certified, it is (B) designate the judgment, order, or part
sufficient for the notice to name one person thereof being appealed; and
qualified to bring the appeal as representative of the .
class. A notice of appeal also must designate the (C) name the court to which the appeal is
judgment, order, or part thereof appealed from, and taken.
must name the court to which the appeal is taken.
An appeal will not be dismissed for informality of (2) A pro se notice of appeal is considered
form or, title of the notice of appeal, or'for failure filed on behalf of the signer and the
to name raparty whose intent to appeal is otherwise signer's spouse and minor children (if they
clear from the notice. Form 1 in; the Appendix of are parties), unless the notice clearly
Forms is a suggested form for a notice of appeal. indicates otherwise.

(3) In a class action, whether or not the class
has been certified, the notice of appeal is

l sufficient if it names one person qualified
to bring the appeal as representative of the
class.

(4) An appeal must not be dismissed for
informality of form or title of the notice of
appeal, or for failure to name a party
whose intent to appeal is otherwise clear
from the notice.

(5) Form 1 in the Appendix of Forms is a
l _________________________________________ suggested form of a notice of appeal.

Page 5



n
(d) Serving the Notice of Appeal. - The clerk of (d) Serving the Notice of Appeal.

the district court shall serve notice of the filing of a
notice of appeal by mailing a copy to each party's (1)^ The district clerk must serve notice of the U,
counsel of record (apart from the appellant's), or, if filing of a notice of appeal by mailing a
a party is not represented by counsel to the party's copy to each party!s counsel of record-
last known address. The clerk of the district court excluding the appellant's -. - or, if a party
shall forthwith send a copy of the notice and of the is proceeding pro se, to the party's last
docket entries to the clerk of the court of appeals known address When a defendant in a r
named in the notice. The clerk of the district court criminal case appeals, the clerk must also
shall likewise, send a copy of any later docket entry serve a copy of the notice of appealon the
in the case to the clerk of the court of appeals. defendant, either by personal service or by t
When a defendant appeals in a criminal case, the mail addressed to the ,defendnt. The clerk
clerk of the district court shall also serve a copy of must promptly send a,copy of the' notice of
the notice of appealupon the defendant, either by appeal and of the docket entries - and any
personal service,,or b mail addressed to the later docket entries 7 ,lto, thee clerk of thel
defendant. The clerk shall note on each copy served court ofappeals naed n the notice., The
the d*a' whein th notice of appeal was filed and, if district clerklmstnotiepon'each copy, the ie
the notice of appeal was filed in theimanner date when the notice of appl was filed.
provided in Rule 4(c) by an inmate confined in an I ' '

institution, the ldate 'when thetclerk received the (2) If an inmate, confined in an institution files
notice of appeal. iTh6'licletk's failure to serve notice a notice of appeallin themainner provided
does not iaffet q.Le validity ,iof the appeal., Service is by Rule 4(c), the'idistrict clerk must alsoI
sufficient notwithstanding the death of ~aparty or note the idatte when r the lerk dockete the
the party's counsel. Theiclerk, shall note in the notice. 1

docket the names of the parties to whom the clerk
mails copies,, withlte dateof mailing.i (3) The district clerk's failure to serve notice L4

i i IP >' does not affect the validity of the appeal.
The clerk must note on the docket the r

,, ,' , 11 , , A i ,, l �names of the parties to whom the clerk L
mails copies, with the date of mailing.
Service is sufficient despite the death of a r
party or the party's counsel. L

I (e) Payment of fees. - Upon the filing of any (e) Payment of Fees. Upon filing a notice of
Iseparate or joint notice of appeal from the district appeal, the appellant must pay the district clerk L

court, the appellant shall pay to the clerk of the all required fees. The district clerk receives the
district court such fees as are established by statute, appellate docket fee on behalf of the court of
and also the docket fee prescribed by the Judicial appeals. L
Conference of the United States, the latter to be
received by the clerk of the district court on behalf
of the court of appeals.
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Coninittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are generally
intended to be stylistic only; in this rule, however, substantive changes are recommended in subdivisions
(a), (b), and (d).

L Subdivison (a). The provision in paragraph (a)(3) is transferred from former Rule 3. 1(b). The Federal
Courts Improvement Act of 1996, Pub. L No. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C. § 636(c).
That statutory change made the continued separate existence of Rule 3.1 unnecessary. New paragraph (a)(3)

L. of this rule simply makes it clear that an appeal from a judgment by a magistrate judge is taken in identical
fashion to any other appeal from a district-court judgment.

L Subdivision (b). Ajoint appeal is authorized only when two or more persons may appeal from a single
judgment or order. A joint appeal is treated as a single appeal and the joint appellants file a single brief.
Under existing Rule 3(b) parties decide whether to join their appeals. They may do so by filing a joint

L notice of appeal or by joining their appeals after filing separate notices of appeal.

In consolidated appeals the separate appeals do not merge into one. The parties do not proceed as a
single appellant. Under existing Rule 3(b) it is unclear whether appeals may be consolidated without court
order if the parties stipulate to consolidation. The proposed language resolves that ambiguity by requiring

Lcourt action.

The proposed language also requires court action to join appeals after separate notices of appeal have
been filed.

Subdivision (d). Paragraph (d)(2) has been amended to require that when an inmate files a notice of
appeal by depositing the notice in the institution's internal mail system, the clerk must note the docketing
date - rather than the receipt date - on the notice of appeal before serving copies of it. This change
conforms to a recommended change in Rule 4(c). Rule 4(c) is amended to provide that when an inmate

L files the first notice of appeal in a civil case by depositing the notice in an institution's internal mail system,
the time for filing a cross-appeal runs from the date the district court dockets the inmate's notice of appeal.

C Existing Rule 4(c) says that in such a case the time for filing a cross-appeal runs from the date the district
L. court receives the inmate's notice of appeal. A court may "receive" a paper when its mail is delivered to

it even if the mail is not processed for a day or two, making the date of receipt uncertain. "Docketing" is
an easily identified event. The change is made to eliminate the uncertainty.

P
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Rule 3.1. Appeal from a Judgment Entered by a Rule 3.1 Appeal from a Judgment of a
Magistrate Judge in a Civil Case Magistrate Judge in a Civil

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _C a s e

When the parties consent to a trial before a [Abrogated]
magistrate judge under 28 U.S.C. § 636(c)(1), any
appeal from the judgment must be heard by the r
court of appeals in accordance with 28 U.S.C. L
§ 636(c)(3), unless the parties consent to an appeal
on the record to a district judge and thereafter, by
petition only, to the court of appeals, in accordance
with 28 U.S.C. § 636(cj(4). An appeal under 28
U.S.C. § 636(c)(3) must be taken in identical
fashion as an appeal from any other judgment of the
district court.

L
Committee Note

The Federal Courts Improvement Act of 1996, Pub. L No. 104-317, repealed paragraphs (4) and (5) of V
28 U.S.C. § 636(c). That statutory change means that when parties consent to trial before a magistrate
judge, appeal lies directly, and as a matter of right, to the court of appeals under § 636(c)(3). The parties
may not choose to appeal first to a district judge and thereafter seek discretionary review in the court of
appeals.

As a result of the statutory amendments, subdivision (a) of Rule 3.1 is no longer necessary. Since Rule
3.1 existed primarily because of the provisions in subdivision (a), subdivision (b) has been moved to Rule
3(a)(3) and Rule 3.1 has been abrogated. D

L
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Rule 4. Appeal as of Right -When Taken Rule 4. Appeal as of Right- When
Taken

K (a) Appeal in a civil case. - (a) Appeal in a Civil Case.
(1) Except as provided in paragraph (a)(4) of

this Rule, in a civil case in which an appeal is (1) Time for Filing a Notice of Appeal.
V permitted by law as of right from a district court

to a court of appeals the notice of appeal required (A) In a civil case, except as provided in
by Rule 3 must be filed with the clerk of the Rules 4(a)(1)(B), 4(a)(4), and 4(c), the
district court within 30 days after the date of notice of appeal required by Rule 3
entry of the judgment or order appealed from; but must be filed with the district clerk

r if the United States or an officer or agency within 30 days after the judgment or
thereof is a party, the notice of appeal may be order appealed from is entered.
filed by any party within 60 days after such
entry. If a notice of appeal is mistakenly filed in (B) When the United States or its officer

L. the court of appeals, the clerk of the court of or agency is a party, the notice of
appeals shall note thereon the date when the clerk appeal may be filed by any party
received the notice and send it to the clerk of the within 60 days after the judgment or

L. district court and the notice will be treated as order appealed from is entered.
filed in the district court on the date so noted.L'

(2) A notice of appeal filed after the court (2) Filing Before Entry of Judgment. A
announces a decision or order but before the notice of appeal filed after the court
entry of the judgment or order is treated as filed announces a decision or order - but
on the date of and after the entry. before the entry of the judgment or

order - is treated as filed on the date of
and after the entry.

L (3) If one party timely files a notice of appeal, (3) Multiple Appeals. If one party timely files
any other party may file a notice of appeal within a notice of appeal, any other party may file
14 days after the date when the first notice was a notice of appeal within 14 days after the
filed, or within the time otherwise prescribed by date when the first notice was filed, or
this Rule 4(a), whichever period last expires. within the time otherwise prescribed by

this Rule 4(a), whichever period ends
L later.

Page 9



(4) If any party files a timely motion of a type (4) Effect of a Motion on a Notice of
specified immediately below, the time for appeal, Appeal.
for all parties runs from the entry of the order L
disposing of the last such motion outstanding. (A) If a party timely files in the district
This provision applies to a timely motion under court any of the following motions . .7
the Federal Rules of Civil Procedure: under the Federal Rules of Civil

(A) for judgment under, ,Rule 50(b);, Procedure, the time to file an appeal
(B) to amend or make additional findings of runs for all parties fromthe- entry of

fact under Rule, 52(b), whether or not granting the order ,disposing of the last such
the motion would alt~er the judgment; remaining motion:

(C) to alter or amend, the judgment under Rule

59; H (i) for judgment under Rule 50(b);
(D) Ifor afttrney's Ifees under Rule 54 if a

district court uer Rue ,58 extends the time for (ii) to amend or make additional
appeal; [, factual findings under Rule 52(b),

(E) for a new trial under Rule 59; or whether ornot granting the
(0F) or relief utnder Rule 60 if the motion is motion would alter the, judgment;

filed no later than 10 days after the entry of
judgment. i ,or attorney's fees under Rule 54, 

if) district court extends the time
to appeal under Rule 58;

(iv) to alter or amend the judgment L.l
under Rule 59;

(v) for a new trial under Rule 59; or U
(vi) for relief under Rule 60 if the

motion is filed no later than 10
days (computed using Federal
Rule of Civil Procedure 6(a))
after the judgment is entered.
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r7
A notice of appeal filed after announcement or (BXi) If a party files a notice of appeal

entry of the judgment but before disposition of after the court announces or
L i any of the above motions is ineffective to appeal enters a judgment - but before it

from the judgment or order, or part thereof, disposes of any motion listed in
specified in the notice of appeal, until the entry of Rule 4(a)(4)(A) - the notice
the order disposing of the last such motion becomes effective to appeal a
outstanding. Appellate review of an order judgment or order, in whole or in

L disposing of any of the above motions requires part, when the order disposing of
the party, in compliance with Appellate Rule the last such remaining motion is
3(c), to amend a previously filed notice of appeal. entered.
A party intending to challenge an alteration or
amendment of the judgment shall file a notice, or (ii) A party intending to challenge an
amended notice, of appeal within the time order disposing of any motion
prescribed by this Rule 4 measured from the listeddin Rule 4(a)(4)(A), or a
entry of the order disposing of the last such judgment altered or amended
motion outstanding. No additional fees will be upon such a motion, must file a

L. required for filing an amended notice. notice of appeal, or an amended
notice of appeal - in compliance
with Rule 3(c) - within the time
prescribed by this Rule measured
from the entry of the order
disposing of the last such
remaining motion.

(iii) No additional fee is required to
file an amended notice.

L

Lw

L.

I.-P
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(5) The district court, upon a showing of (5) Motion for Extension of Time.
excusable neglect or good cause, may extend the
time for filing a notice of appeal upon motion (A) The district court may extend the time
filed not later than 30 days after the expiration of to file a notice of appeal if:
the time prescribed by this Rule 4(a). Any such ,
motion which is filed before expiration of the (i) a party so moves no later than 30 t'
prescribed time may be ex parte unless the court days after the time prescribed by
otherwise requires. Notice of any such motion this Rule 4(a) expires; and,
which is filed after expiration of the prescribed
time shall be given to the other, parties in (ii) that party shows excusable
accordance with local rules. No/such extension neglect or good cause. o
shall exceed 30 days past such prescribed time or
10 days from the date of entry of the order 1(B) A motion filed before the expiration of
granting thelmotion, w hichevei occurs later. the time prescribed in Rule 4(a)(1) or

(3) may be ex parte unless the court
requires otherwise. If the motion is
filed after the expiration of the -
prescribed time, notice must be given
to the other parties in accordance with
local rules.

(C) No extension under this Rule 4(a)(5)
may exceed 30 days after the
prescribed time or 10 days after the
date when the order granting the
motion is entered, whichever is later.

F
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(6) The district court, if it finds (a) that a party (6) Reopening the Time to File an Appeal.
entitled to notice of the entry of a judgment or The district court may reopen the time to
order did not receive such notice from the clerk file an appeal for a period of 14 days after
or any party within 21 days of its entry and (b) the date when its order to reopen is
that no party would be prejudiced, may, upon entered, but only if all the following

NLW motion filed within 180 days of entry of the conditions are satisfied:
judgment or order or within 7 days of receipt of
such notice, whichever is earlier, reopen the time (A) the motion is filed within 180 days

L for appeal for a period of 14 days from the date after the judgment or order is entered
of entry of the order reopening the time for or within 7 days after the moving

7,7 appeal. party receives notice of the entry,
L whichever is earlier;

(B) the court finds that the moving party
was entitled to notice of the entry of

C the judgment or order sought to be
appealed but did not receive the notice

L t from the district court or any party

within 21 days after entry; and

(C) the court finds that no party would be
prejudiced.

(7) A judgment or order is entered within the (7) Entry Defined. A judgment or order is
meaning of this Rule 4(a) when it is entered in entered for purposes of this Rule 4(a)
compliance with Rules 58 and 79(a) of the when it is entered in compliance with
Federal Rules of Civil Procedure. Rules 58 and 79(a) of the Federal Rules of

Civil Procedure.

F

LPg
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(b) Appeal in a Criminal Case.- In a criminal (b) Appeal in a Criminal Case.
case, a defendant shall file the notice of appeal in , I - I
the district court within 10 days after the entry (1) Time for Filing a Notice of Appeal.
either of the judgment or order appealed from, or
of a notice of appeal by the Government. A notice (A) 1In a criminal case, a defendant's
of appeal filed after the' announcement of a notice of appeal must be fled in the
decision, sentence, or order - but before entry of district court within 10 days after the
the judgment or order - is'treated as filed on the later of:'
date of and after the entry. If a defendant makes a
timely motion specified immediately below, in (i) 'the entry of either the judgment
accordance withl the''ederal Rules of Criminal or the order being appealed; or D
Procedure, an appeal from a judgment of conviction
must be taken within 10 days after the entry of the (ii) the filing of the government's
order disposingl of the last such motion outstanding, notice of appeal.
or within 10 days after the entry of the judgment of
conviction, whichevetis later.; This provision (B) When the government is entitled to
applies to a ftiely m, otio: I appeal, its notice of appeal must be

(1) for Judgmeniit`: lof acquittall filed in the district court within 30
(2) for arrest of judgment; [days after the later of:
(3) for a new trial on any ground other than L
newly discovered evidence; or t (i) the entry of the judgment or order
(4) for a new trial based on the ground of newly being appealed; or
discovered evidence if the 'motion is' made before
or within 10 dasyiafter entry of the judgment. (ii) the filing of a notice of appeal by

~~~~~[ ~~~~~~~~any defendant.

R. ~~~~~~~~~~~~L

F'

r

Page 14

Eli

Page 14~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1



(2) Filing Before Entry of Judgment. A
notice of appeal filed after the court
announces a decision, sentence, or
order -but before the entry of the

r . ' judgment or order - is treated as filed on
the date of and after the entry.

(3) Effect of a Motion on a Notice of
Appeal.

(A) If a defendant timely makes any of the
.following motions under the Federal

r7 , >Rules of Criminal Procedure, the
L.notice of appeal from a judgment of
conviction must be filed within 10
days after the entry of the order

L disposing of the last such remaining
motion, or within 10 days after the
entry of the judgment of conviction,

L l F whichever period ends later. This
provision applies to a timely motion:

(i) forjudgment of acquittal under
Rule 29;

(ii) for a new trial under Rule 33, but
if based on newly discovered
evidence, only if the motion is
made no later than 10 days after
the entry of the judgment; or

(iii) for arrest of judgment under Rule
- ~~~~~~~~~~~~~~~~~~~~34.
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A notice of appeal filed after the court announces (B) A notice of appeal filed after the court
a decision, sentence, or order but before it disposes announces a decision, sentence, or
of any of the above motions, is ineffective until the order - but before it disposes of any
date of the entry of the order disposing of the last of the motions referred, to in Rule
such motion outstanding, or until the, date of the 4(b)(3)(A) - becomes effective upon
entry of the judgment of conviction, whichever is the later of the following: D
later. Notwithstanding the provisions of Rule 3(c),
a valid notice of appeal is effective without (i) the entry of the order disposing of' 
amendment to appeal from an order disposing of the last such remaining motion; or
any of the above motions. When an appeal by the
government is authorized by statute, the ,notice of (ii) the entry of the judgment of 7

appeal must be filed din the, district Court within 30 , conviction.
days after, (i),the entry of the judgment or order
appealed from or (ii) the filing ,of a notice of appeal (C) A valid notice of appeal is effective- U
by any defendantr~lj, I go:,:, i, 1, X D4,rIJI ,, without amendment-to appeal from

A judgment or order is!,entered within the an order disposing of any of the
meaninglofthissub division when it is, entered on motions referred to in Rule l L
the criminal, docket. Upo` a showing& of excusable 4(b)(3)(A).
neglect, ithe distict' court may - before or after the"
time has expired rklith or without motion and (4) Motion for Extension of Time. Upon a
notice exten I ieotie forTfiling a notice of finding of excusable neglect or good
appeal for a period not to exceed 30 days from the cause, the district court may - before or
expiratiqn of theF time otherwise prescribed by this after the time has expired, with or without V
subdivision. motion and notice - extend the time to

file a notice of appeal for a period not to
exceed 30 days from the expiration of the
time otherwise prescribed by this Rule '

4(b).

The filing of a notice of appeal under this Rule i (5) Jurisdiction. The filing of a notice of '

4(b) does not divest a district court of jurisdiction appeal under this Rule 4(b) does not divest t V
to correct a sentence under Fed. R. Crim. P. 35(c), a district court of jurisdiction to correct a
nor does the filing of a motion under Fed. R. Crim. 1' sentence under Federal Rule of Criminal
P. 35(c) affect'the validity of a notice of appeal 1 Procedure 35(c), nor does the filing of a Al
filed before entry of the order disposing of the motion under 35(c) affect the validity of a
motion. notice of appeal filed before entry of the

order disposing of the motion. L

(6) Entry Defined. A judgment or order is L
entered for purposes of this Rule 4(b)
when it is entered on the criminal docket.

PaLge1
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(c) Appeal by an Inmate Confined in an (c) Appeal by an Inmate Confined in anL O Institution.- If an inmate confined in an institution Institution.
files a notice of appeal in either a civil case or a
criminal case, the notice of appeal is timely filed if (1) If an inmate confined in an institution files

FT it is deposited in the institution's internal mail a notice of appeal in either a civil or a
L system on or before the last day for filing. Timely criminal case, the notice is timely if it is

filing may be shown by a notarized statement or by deposited in the institution's internal mail
a declaration (in compliance with 28 U.S.C. system on or before the last day for filing.

L § 1746) setting forth the date of deposit and stating If an institution has a system designed for
that first-class postage has been prepaid. In a civil legal' mail, the inmate must use that system
case in which the first notice of appeal is filed in to receive the benefit of this rule. Timely
the manner provided in this subdivision (c), the 14- filing may be shown by a declaration in
day period provided in paragraph (a)(3) of this Rule compliance with-28 U.S.C. § 1746 or by a
4 for another party to file a notice of appeal runs notarized statement, either of which must
from the date when the district court receives the set forth the date of deposit and state that
first notice of appeal. In a criminal case in which a first-class postage has been prepaid.
idefendant files a notice of appeal in'the manner
provided in this subdivision (c), the 30-day period (2) If an inmate files th first notice of appeal
,_ for 'the government to file its notice of appeal runs in a civil case under this Rule 4(c) ; the '14-
} from the entry of the judgment or order appealed day period provided in Rule 4(a)(3)' for,
from or from the district court' s receipt of the another party 't file a notice of appeal runs
defendant's notice of appeal. from the date when the district court

L dockets the first notice.

(3) When a defendant in a criminal case files a
e ' notice of appeal under this Rule 4(c), the

30-day period for the government to file
its notice of appeal runs from the entry of
the judgment or order appealed from or
from the district court's" docketing of the
defen-dant's notice of appeal, whichever is
later. I

(d) Mistaken Filing in the Court of Appeals. If
a notice of appeal in either a civil or a criminal
case is mistakenly filed in the court of appeals,

L the clerk of that court must note on the notice
the date when it was received and send it to the
district clerk. The notice is then considered

L __________________________________________ .filed in the district court on the date so noted.
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Conmmittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the, understanding,, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; in this rule, however,, substantive changes are recommended in paragraphs (a)(6), and
(b)(4), and in subdivision (c).,

Subdivision (a), paragraph (1). Although the Advisory Committee does not intend to make any
substantive changes in this paragraph, cross-references to Rules 4(a)(1)(B) and 4(c) have been added to
subparagraph (a)(1)(A).

Subdivision (a), paragraph (4). Item (vi) in subparagraph (A) of Rule 4(a)(4) provides that filing a
motion for relief under Fed. R. Civ. P. 60 will extend the time for filing a notice of appeal if the Rule 60 i| C

motion is filed no later than 10 days after judgment is entered. Again, the Advisory Committee does not , .
intend to make any substantive change in this paragraph. But because Fed. R. Civ. P. 6(a) aind Fed. R. App. _,

P. 26(a) have different methods for computing time, one might be uncertain whether the 10 dayperiod I K
referred to in Aule 4(a)(4) is computed using Civil Rule.6(a) or Appellate Rule 26(a). Because the Rule,,
60 motion is filed in the district court, and because Fed. R. App. P. 1(a)(2) says that when the appellate 
rules provide forfilinga motion in the district court, "the procedure mst comply with the practice, of the q ,

district court," the J-le provis that the 10-day period is computed using Fed. R. Civ. P. 6(a).,

Subdivision (a), paragraph (6). Paragraph (6) permits a district court to reopen the time for appeal if
a party has not received notice of the entry of judgment and no party would be prejudiced by the reopening.
Before reopening thei time for, appeal, the existing rule requires the district court to find that the moving
party was entitled to ,,notice of the entry of judgment and did not receive it "from the clerk or any party A,,
within 21 days Iof its entry." The Advisory Committee recommends a substantive change. The Advisory
Committee recomrendslth at he finding must be that the movant did not receive notice "from the district r
court or any part, witin 21 days after entry." Thisq change broadens the type of notice that can preclude L
reopeningthe time f4ljappeal. iThe existing rule provides that only notice from a party or from the clerk I

bars reopening., The new language preiudes reopening if the movant has received notice from "the court"

Subdivision (b). Two substantive changes are proposed in what will be paragraph (b)(4). The current
rule permits an extension of time to file a notice of appeal if there is a "showing of excusable neglect." , 7
First, the rule is amended to permit a court to extend the time for "good cause" as well as for excusable
neglect, Rule 4(a) permits extensions for both reasons in civil cases and the Advisory Committee believes
that "good cause" should be sufficient in criminal cases as well. The proposed amendment does not limit V
extensions for good cause to instances in which the motion for extension of time is filed before the original
time has expired. The rule gives the district court discretion to grant extensions for good cause whenever l
the court believes it appropriate to do so provided that the extended period does not exceed 30 days after
the expiration of the time otherwise prescribed by Rule 4(b). Second, paragraph (b)(4) is amended to
require only a "finding" of excusable neglect or good cause and not a "showing" of them. Because the rule
authorizes the court to provide an extension without a motion, a "showing" is obviously not required; a L
"finding" is sufficient.
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Subdivision (c). Substantive amendments are recommended in this subdivision. The current rule
provides that if an inmate confined in an institution files a notice of appeal by depositing it in the
institution's internal mail system, the, notice is timely filed if deposited on or before the last day for filing.
Some institutions have special internal mail systems for handling legal mail; such systems often record the
date of deposit of mail by an inmate, the date of delivery of mail to an inmate, etc. The Advisory
Committee recommends amending the rule to require an inmate to use the system designed for legal mail,
if there is one, in order to receive the benefit of this subdivision.

When an inmate uses the filing method authorized by subdivision (c), the current rule provides that the
time for other parties to appeal begins to run from the date the district court "receives" the inmate's notice
of appeal. The rule is amended so that the time for other parties begins to run when the district court
"dockets" the inmate's appeal. A court may "receive" a paper when its mail is delivered to it even if the
mail is not processed for a day or two, making the date of receipt uncertain. "Docketing" is an easily
identified event. The change is recommended to eliminate uncertainty. Paragraph (c)(3) is further
amended to make it clear that the time for the government to file its appeal runs from the later of the entry
of the judgment or order appealed from or the district court's docketing of a -defendant's notice filed under
this paragraph (c).

L
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Rule 5. Appeal by Permission Under 28 U.S.C. Rule 5. Appeal by Permission r
§ 1292(b) , , ^ _ _,

(a) Petition for permission to appeal. - An (a) Petition for Pe ssion to Appeal. 
appeal from an interlocutory order containing the
statement prescribed by 28 U.S.C. § 1292(b)'may (1) To request permission to appeal when an
be sought, by filing a petition for permission to appeal is within the court of appeals'
appeal with the clerk of appeals within discretion, a party must file a petition for
10 days after the entry" of such order in the district permission to appeal. The petition must be
court with proof of service on all otlher paries to filed with the circuit clerk with proof of
the action in the district cqurt. M order may be service on all other parties to the district-court
amended to include the presciedstatement at any action. ,
tune, andpermission to appeal may be sought'-L
within ,10days after0enty of th order as amended. (2) 'The petition must be filed within the time

specified by the statute or rule authorizing the
appeal or, if no such time is specified, within L
the time provided by Rule 4(a) for filing a
notice of appeal. r7

(3) If a party cannot petition for appeal unless the
district court first enters an order granting
permission to do so or stating that the X
necessary conditions are met, the district
court may, amend its order, either on its own
or in response to a party's motion, to include EJ
the required permission or statement. In that
event, the time to petition runs from entry of
the amended order.

L
Cr
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(b) Content of petition; answer. - The petition (b) Contents of the Petition; Answer or Cross-
shall contain a statement of the facts necessary to an Petition; Oral Argument.

L understanding of the controlling question of law
determined by the order of the district court; a (1) The petition must include the following:
statement of the question itself; and a statement of

L the reasons why a substantial basis exists for a (A) the facts necessary to understand the
difference of opinion on the question and why an question presented;

L immediate appeal may materially advance the
termination of the litigation. The petition shall (B) the question itself;
include or have annexed thereto a copy of the order
from which appeal is sought and of any findings of (C) the relief sought;

L fact, conclusions of law and opinion relating
thereto. Within 7 days after service of the petition, (D) the'reasons why the appeal should be
an adverse party may file an answer in opposition. allowed and is authorized by a statute or
The application and answer shall be submitted rule; and
without oral argument unless otherwise ordered.

L (E) an attached copy of:

(i) the order, decree, or judgment
complained of and any related opinion
or memorandum, and

L. (ii) any order stating the district court's
permission to appeal or finding that the
necessary conditions are met.

(2) A party may file an answer in opposition or
a cross-petition within 7 days after the

L petition is served.

L (3) The petition and answer will be submitted
without oral argument unless the court of
appeals orders otherwise.

L (c) Form of Papers; Number of Copies. - All (c) Form of Papers; Number of Copies. All
papers may be typewritten. An original and three papers must conform to Rule 32(a)(1). An
copies must be filed unless the court requires the original and 3 copies must be filed unless the

L filing of a different number by local rule or by court requires a different number by local rule
order in a particular case. or by order in a particular case.

L

r Page 21



Li
(d) Grant of permission; cost bond; filing of (d) Grant of Permission; Fees; Cost Bond;

record. - Within 10 days after the entry of an Filing the Record.
order granting permission to appeal the appellant ,i
shall (1) pay to the clerk of the district court the (1) Within 10 days after the entry of the order
fees established by statute and the docket fee granting permission to appeal, the appellant
prescribed by the Judicial Conference of the United must:
States and (2) file a bond for costs if required
pursuant to Rule 7. The clerk of the district court (A), pay tee ,district,,clerk all required fees; and
shall notify the clerk of the, court of appeals of the L
payment of the, fees. Upon receipt of such notice (B), file a cost bond if required under Rule 7.,
the clerk of the court of appeals shall enter the ,
appeal upon the docket. The record shall be (2) A notice of appeal need not be filed. The
transmitted and filed in accordance with~lRules 11 date when the order granting, penrmission to
and 12(b). A notice of appeal need notbe filed. appeal is entered serves as the date of the

notice of appeal for calculating time under
these rules. ,

(3) The district clerk must notify the circuit
clerk once the petitioner has paid the fees.
Upon receiving this notice, the circuit clerk F
must enter the appeal on the docket. The
record must be forwarded and filed in
accordance with Rules 11 and 12(c).

Committee Note

In 1992 Congress added subsection (e) to 28 U.S.C. § 1292. Subsection (e) says that the Supreme Court has F
power to prescribe rules that "provide for an appeal of an interlocutory decision to the courts of appeals that is
not otherwise provided for" in section 1292. The amendment of Rule 5 was prompted by the possibility of new'
rules authorizing additional interlocutory appeals. Rather than add a separate rule governing each such appeal, K7
ihe Committee believes it is preferable to amend Rule so that it will govern all such appeals.

,In addition the Federal Courts Improvement Act of 1996, Pub. L. 104-317, abolished appeals by permission
inder 28 U.S.C. 636(c)(5), making Rule 5.1 obsolete. K

This new Rule 5 is intended to govern all discreticlnary appeals from district-court orders, judgments, or L
4ecrees. At this time that includes interlocutory appealsiunder 28 U.S.C. § 1292(b), (c)(1), and (d)(1) & (2). If
additional interlocutory appeals are authorized under § k292(e), the new Rule is intended to govern them if the
appeals are discretionary.

Subdivision (a). Paragraph (a)(1) says that when granting an appeal is within a court of appeals' discretion,
a party may file a petition for permission to appeal. The time for filing provision states only that the petition must
be filed within the time provided in the statute or rule authorizing the appeal or, if no such time is specified,
within the time provided by Rule 4(a) for filing a notice of appeal. 7l

Page 22



Section 1292(b), (c), and (d) provide that the petition must be filed within 10 days after entry of the order
containing the statement prescribed in the statute. Existing Rule 5(a) provides that if a district court amends an
,order to contain the prescribed statement, the petition must be filed within 10 days after entry of the amended
order. The new rule similarly says that if a party cannot petition without the district court's permission or
statement that necessary circumstances are present, the district court may amend its order to include such a
statement and the time to petition runs from entry of the amended order.

The provision that the Rule 4(a) time for filing a notice of appeal should apply if the statute or rule is silent
about the filing time was drawn from existing Rule 5.1.

Subdivision (b). The changes made in the provisions in paragraph (b)(1) are intended only to broaden them
L sufficiently to make them appropriate for all discretionary appeals.

In paragraph (b)(2) a uniform time - 7 days - is established for filing an answer in opposition or cross-
'petition. Seven days is the time for responding under existing Rule 5 and is an appropriate length of time when
dealing with an interlocutory appeal. Although existing Rule 5.1 provides 14 days for responding, the Committee
does not believe that the longer response time is necessary.

U~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Subdivision (c). Subdivision (c) is substantively unchanged.',

Subdivision (d). Paragraph (d)(2) is amended to state that "the date when the order granting permission tod
ubappeal is entered serves as the date of the notice of appeal" for purposes of calculating time under the rules. That
[language simply clarifies existing practice.

L
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Rule 5.1. Appeal by Permission Under 28 U.S.C. Rule 5.1 Appeal by Leave under 28 LK
§ 636(c) (5) U.S.C. § 636(c)(5)

(a) Petition for Leave to Appeal; Answer or [Abrogated] [
Cross Petition. - An appeal from a district court
judgment, enteredafter an appeal under 28 U. S.C.
§ 636(c)(4) to a district judge from a judgment
entered upon direction of a magistrate judge in a
civil case,, may be isought by filing a petition for
leave to appeal. An appeal on petition for leave to l
appeal is not a matter of right, but its allowance is a
matter, of sound judicial discretion. The petition
shall be filed with the clerk, of the court of appeals
within the time provided by Rule 4(a) fr filing a
notice of appeal, with proof of service on all parties -

to the action in the district court. A notice of appeal
need not be filed. Within 14 days after service of,
the petition, a party may file an answer in
opposition or a cross petition.

(b) Content of petition; answer. -The petition
for leave to appeal shall contain a statement of the
facts necessary to an understanding of the questions
to be presented by the appeal; a statement of those
questions and of the relief sought; a statement of L
the reasons why in the opinion of the petitioner the
appeal should be allowed; and a copy of the order, F
decree or judgment complained of and any opinion
or memorandum relating thereto. The petition and
answer shall be submitted to a panel of judges of
the court of appeals without oral argument unless
otherwise ordered.

(c) Form of Papers; Number of Copies. - All L
papers may be typewritten. An original and three
copies must be filed unless the court requires the 7
filing of a different number by local rule or by
order in a particular case.
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(d) Allowance of the appeal; fees; cost bond;
7 filing of record. - Within 10 days after the entry
L_ of an order granting the appeal, the appellant shall

(1) pay to the clerk of the district court the fees
7 established by statute and the docket fee prescribed

by the Judicial Conference of the United States and
(2) file a bond for costs if required pursuant to Rule
7. The clerk of the district court shall notify the

X clerk of the court of appeals of the payment of the
fees. Upon receipt of such notice, the clerk of theL court of appeals shall enter the appeal upon the
docket. Thexrecord shall be transmitted and filed in
accordance with Rules 11 and 12(b).

Committee Note

The Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, abolished appeals by permission
under 28 U.S.C. § 636(c)(5), making Rule 5.1 obsolete. Rule 5.1 is, therefore, abrogated.

fl Rule 6. Appeal in a Bankruptcy Case from a Rule 6. Appeal in a Bankruptcy Case
Final Judgment, Order, or Decree of a District from a Final Judgment, Order,
Court or of a Bankruptcy Appellate Panel a D Ct

C . 1 ~~~~~~~~~~~~or Decree of a District Court or l
Bankruptcy Appellate Panel

(a) Appeal from a judgment, order or decree of a (a) Appeal From a Judgment, Order, or Decree
L district court exercising original jurisdiction in a of a District Court Exercising Original

bankruptcy case. - An appeal to a court of appeals Jurisdiction in a Bankruptcy Case. An
from a final judgment, order or decree of a district appeal to a court of appeals from a final

L court exercising jurisdiction pursuant to 28 U.S.C. judgment, order, or decree of a district court
§ 1334 shall be taken in identical fashion as appeals exercising jurisdiction under 28 U.S.C. § 1334
from other judgments, orders or decrees of district is taken as any other civil appeal under these

L courts in civil actions. rules.

L

r

Page 25



(b) Appeal from a judgment, order or (b) Appeal From a Judgment, Order, or Decree
decree of a district court or bankruptcy appellate of a District Court or Bankruptcy Appellate
panel exercising appellate jurisdiction in a Panel Exercising Appellate Jurisdiction in a X,
bankruptcy case. - Bankruptcy Case.

(1) Applicability of other rules. All provisions of (1) Applicability of Other Rules. These LI
these rules are applicable to an appeal to a court of rules apply to an appeal to a court of
appeals pursuant to 28 U.S.C. § 158(d) from a final, appeals under 28 U.S.C. § 158(d) from a L
judgment, order or decree of a district court or final judgment, order, or decree of a Ii
bankruptcy appellate panel exercising appellate district court or bankruptcy appellate panel
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b), exercising appellate jurisdiction under 28 El
except that: U.S.C.i § 158(a) or (b). But there are 3

exceptions: .
(i) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 11, _ : i I I f 11 ' ' ' L
12(b), 13-20, 22-23, and 24(b) are not (A) Rules 4(a)(4), 4(b), 9, 10, 11, 12(b),
applicable; 13-20, 22-23, and 24(b) do not apply;
(ii) the reference in Rule 3(c) to "Form 1 in .
the Appendix of Forms" shall be read as a (B) the reference in Rule 3(c) to "Form 1
reference to Form 5; and in the Appendix of Forms" must be
(iii) when the appeal is from a bankruptcy read as a reference to Form 5; and L
appellate panel, the term "district court" as
used in any applicable rule, means "appellate (C) when the appeal is from a bankruptcy
panel". appellate panel, the term "district L

court," as used in any applicable rule,
means "appellate panel."

(2) Additional rules. In addition to the rules (2) Additional Rules. In addition to the rules
made applicable by subsection (b)(1) of this rule, made applicable by Rule 6(b)(1), the
the following rules shall apply to an appeal to a following rules apply:
court of appeals pursuant to 28 U.S.C. § 158(d)
from a final judgment, order or decree of a district
court or of a bankruptcy appellate panel exercising
appellate jurisdiction pursuant to 28 U.S.C.
§ 158(a) or (b): _

EI
L
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L ,
(i) Effect of a Motion for Rehearing on the (A) Motion for rehearing.

Time for Appeal. If any party files a timely
L motion for rehearing under Bankruptcy Rule (i) If a timely motion for rehearing

8015 in the district court or the bankruptcy under Bankruptcy Rule 8015 is
appellate panel, the time for appeal to the court filed, the time to appeal for all

L - of appeals for all parties runs from the entry of parties runs from the entry of the
the order disposing of the motion. A notice of order disposing of the motion. A

r appeal filed after announcement or entry of the notice of appeal filed after the
L district court's or bankruptcy appellate panel's district court or bankruptcy

judgment, order, or decree, but before appellate panel announces or
71 disposition of the motion for rehearing, is enters a judgment, order, or

ineffective until the date of the entry of the decree - but before disposition
order disposing of the motion for rehearing. of the motion for rehearing -

[ Appellate review of the order disposing of the becomes effective when the order
imotion requires the party, in compliance with disposing of the motion for
Appellate Rules 3(c) and 6(b)(1)(ii), to amend a rehearing is entered.

F previously filed notice of appeal. A party
intending to challenge an alteration or (ii) Appellate review of the order
amendment of the judgment, order, or decree disposing of the motion requires
shall file anramended notice, of appeal within the party, in compliance with
the time prescribed by Rule 4, excluding Rules 3(c) and 6(b)(1)(B), to
4(a)(4) and 4(b), measured from the entry of amend a previously filed notice of
the order disposing of the motion. No appeal. A party intending to
additional fees- will be required for filing the challenge an altered or amended
amended notice. judgment, order, or decree must

file a notice of appeal or amended
notice of appeal within the time
prescribed by Rule 4 - excluding
Rules 4(a)(4) and 4(b)-
measured from the entry of the
order disposing of the motion.

(iii) No additional fee is required to
file an amended notice.

L

L
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(ii) The record on appeal. Within 10 days (B) The record on appeal.
after filing the notice of appeal, the appellant
shall file with the clerk possessed of the record (i) Within 10 days after filing the L
assembled pursuant to 'Bankruptcy Rule 8006, notice of appeal, the appellant
and serve on the appellee, a statement of the must file with the clerk possessing
issues to be presented on appeal and a the record assembled in. L
designation of the record to be certified and accordance with Bankruptcy Rule
transmitted to the clerk of the court of appeals. 8006 - and serve on the-,
If the appellee deems other parts of the record appellee- a statement of the
necessary, the appellee shall,;within 10 days , issues to be presented on appeal
after service, ofthe appellant's designation, file "!' and a designation of the record to
with the clerk and serve, on the appellant a be certified and sentt the circuit
designation of additional parts to be included. clerk. d
The 'record, redesignated as provided above, ..

plusthe proceedings in theL district court or (ii) An appellee who believes that
bankruptcy, appellate panel lnd a certified copy other pats of the record are
of the docket entries prepared by the clerk necessary must,, within 10 daysl
pursuant to 'Rule 3(d),shall constitute the record' after being served wjth the
on appeali?,nm i i Fi jflqj' appellant's designation, filewith 

,Jj~, tsrtilqlt~l] '' ! rilel 1,."lfl','l.,, ,,,l ,. -the clerkkand serve onl the ILji j
appellant a designation of '
additional parts]to be included. [

(iii) The record on appea consists of:

* the redesignated record as
provided above;

* the proceedings in the district
court or bankruptcy appellate
panel; and

* a certified copy of the docket
entries prepared by the clerk L
under Rule 3(d).

Li

iar
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L
(iii) Transmission of the record. When the (C) Forwarding the record.

C record is complete for purpose of the appeal,
the clerk of the district court or the appellate (i) When the record is complete, the
panel, shall transmit it forthwith to the clerk of district clerk or bankruptcy

- the court of appeals. The clerk of the district appellate panel clerk must number
court or of the appellate panel shall number the the documents constituting the
documents comprising the record and shall record and send' them promptly to

transmit with the record a list of documents the circuit clerk together with a
correspondingly numbered and identified with list of the documents
reasonable definiteness. Documents of unusual correspondingly numbered and

F bulk or weight, physical exhibits other than reasonably identified. Unless
documents and such other parts of the record as directed to do so by a party or the
the court of appeals may designate by local circuit clerk, the clerk will notL rule, shall not be transmitted by the clerk send to the court'of appeals
unless the clerk is directed to do' so by a party documents of unusual bulk or
or by the clerk of the court of appeals. A party weight, physical exhibits other3 must make advance arrangements with the than documents, or other parts of
clerk for the transportation and receipt of the record designated for
exhibits of unusual bulk or weight. omission by local rnle of the court

of appeals.' If the exhibits are
unusually bulky or heavy, a party
must arrange with the clerks in
advance for their transportation
and receipt.

LI
All parties shall take any other action necessary (ii) All parties must do whatever else

FE to enable the clerk to assemble and transmit the is necessary to enable the clerk to
record. The court of appeals may provide by assemble and forward the record.
rule or order that a certified copy of the docket The court of Eappeals may provide
entries shall be transmitted in lieu of the by rule or order that a certified

L redesignated record, subject to the right of any copy of the docket entries be sent
party to request at any time during the in place of the redesignated
pendency of the appeal that the redesignated record, but any party may request

1 record be transmitted. at any time during the pendency
of the appeal that the redesignated

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ lrecord be sent.

L
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(iv) Filing of the record. Upon receipt of the (D) Filing the record. Upon receiving
record, the clerk of the court of appeals shall file it the record - or a certified copy of
and shall immediately give notice to all parties of the docket entries sent in place of the
the, date on which it was filed. Upon receipt of a redesignated record - the circuit
certified copy of the docket entries transmitted in clerk must file it and immediately 7
lieu of the redesignated record pursuant to rule or notify all parties of the filing date. L
order, the clerk of the court of appeals shall file it,
and shall immediately give notice to all parties of F,
the date on which it was filed. l

Conunittee Note ,

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only. 7

Subdivision (b). Language is added to Rule 6(b)(2)(A)(ii) to conform with the corresponding
provision in Rule 4(a)(4). The new language is clarifying rather than substantive. The existing rule
states that a party intending to challenge an alteration or amendment of a judgment must file an L
amended notice' f appeal. Of course if a party has not previously filed a notice of appeal, the party -

would simply file a notice of appeal not an amended one. The proposed language states that the party
must file "a notice of appeal or amended notice of appeal."

L

7
Li
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Rule 7. Bond for costs on appeal in civil cases Rule 7. Bond for Costs on Appeal in a
Civil Case

| The district court may require an appellant to In a civil case, the district court may require
file a bond or provide other security in such form an appellant to file a bond or provide other security
and amount as it finds necessary to ensure payment in any form and amount necessary to ensure
of costs on appeal in a civil case. The provisions of payment of costs on appeal. Rule 8(b) applies to a
Rule 8(b) apply to a surety upon a bond given surety on a bond given under this rule.
pursuant to this rule.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 8. Stay or Injunction Pending Appeal Rule 8. Stay or Injunction Pending
_ _ _ _ _ _ _ _ _ _ _ _ _ A ppeal

(a) Stay must ordinarily be sought in the first (a) Motion for Stay.
l instance in district court; motion for stay in court of

appeals. - Application for a stay of the judgment (1) Initial Motion in the District Court.
or order of a district court pending appeal, or for A party must ordinarily move first in

l approval of a supersedeas bond, or for an order the district court for the following
suspending, modifying, restoring or granting an relief:
injunction during the pendency of an appeal must
ordinarily be made in the first instance in the (A) a stay of the judgment or order of a
district court. district court pending appeal;

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying,
restoring, or granting an injunction
while an appeal is pending.

l
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L

A motion for such relief may be made to the court (2) Motion in the Court of Appeals;
of appeals or to a judge thereof, but the motion Conditions on Relief. A motion for
shall show that application to the district court for the relief mentioned in Rule 8(a)(1) Li
the relief sought is not practicable, or that the may be made to the court of appeals or
district court has denied an application, or has to one of its judges.
failed to afford the relief which the applicantA
requested, with the reasons given by the district (A) ff [ The motion must. rt:,

court for its action. The motion shall also show the
reasons for the relief requested and the facts relied (i) ll show that moving first in the
upon, and if the facts are subject to dispute the district court would be [

motion shall be supported by affidavits or other impracticable; or K
sworn statements or copies thereof. With the
motion shall be filed such parts of the record as are (ii) state that, a motion having been
relevant. Reasonable notice, of the motion shall be made, the district court denied the K
given to all pkfdties. The notion 'shall be "filed with motion or failed to afford the
the clerk and normally will be considered 'by relief requested and state any
panel or'division of the cot.lbut inexceptionl l reasons given by the district court
cases where such procedure would be impracticable for its action.
due to the requirements of time, the application
may be made ito, and considered by, a single judge of (B) The motion must also include:
the court.

(i) the reasons for granting the relief
requested and the facts relied on; Li

(ii) originals or copies of affidavits or C
other sworn statements supporting Li
facts subject to dispute; and

'__ (iii) relevant parts of the record. H

Page3 2
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(C) The moving party must give
reasonable notice of the motion to all
parties.

(D) A motion under this Rule 8(a)(2)
must be filed with the circuit clerk
and normally will be considered by a
panel of the court. But in an
exceptional case in which time
requirements make that procedure
impracticable, the motion may be
made to and considered by a single
judge.

(E) The court may condition relief on a
party's filing a bond or other
appropriate security in the district
court.

(b) Stay may be conditioned upon giving of (b) Proceeding Against a Surety. If a party
bond; proceedings against sureties. - Relief gives security in the form of a bond or
available in the court of appeals under this rule may stipulation or other undertaking with one or
be conditioned upon the filing of a bond or other more sureties, each surety submits to the
appropriate security in the district court. If security jurisdiction of the district court and
is given in the form of a bond or stipulation or irrevocably appoints the district clerk as the
other undertaking with one or more sureties, each surety's agent on whom any papers affecting
surety submits to the jurisdiction of the district the surety's liability on the bond or
court and irrevocably appoints the clerk of the undertaking may be served. On motion, a
district court as the surety's agent upon whom any surety's liability may be enforced in the
papers affecting the surety's liability on the bond or district court without the necessity of an
undertaking may be served. A surety's liability independent action. The motion and any
may be enforced on motion in the district court notice that the district court prescribes may
without the necessity of an independent action. The be served on the district clerk, who must
motion and such notice of the motion as the district promptly mail a copy to each surety whose
court prescribed may be served on the clerk of the address is known.
district court, who shall forthwith mail copies to the
sureties if their addresses are known.

(c) Stay in a Criminal Case. - A stay in a (c) Stay in a Criminal Case. Rule 38 of the
criminal case shall be had in accordance with the Federal Rules of Criminal Procedure governs
provisions of Rule 38 of the Federal Rules of a stay in a criminal case.
Criminal Procedure.

,
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Conunittee Note

The language and organization of the rule are amended to make the rule more easily understood. In 
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

HI~~~~~~~~~~~~~~~[
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Rule 9. Release in a Criminal Case Rule 9. Release in, a Criminal Case

(a) Appeal from an Order Regarding Release (a) Release Before Judgment of Conviction.
Before Judgment of Conviction. -The district court
must state in writing, or orally on the record, the (1) The district court must state in writing,
reasons for an order regarding release or detention or orally on the record, the reasons for
of a defendant in a criminal case. A party appealing an order regarding the release or
from the order, 'as soon as practicable after filing a detention of a defendant in a criminal
notice of appeal with the district court, must file case. A party appealing from the order
with the court of appeals a copy of the district must file with the court of appeals a
court's order and its statement of reasons. An copy of the district court's order and
appellant who questions the factual basis for the the court's statement of reasons as soon
district court's order must file-a transcript of any as practicable after filing the notice of
release proceedings in the district court or an appeal. An appellant who questions the
explanationwof why a transcript has not been factual basis for the district court's
obtained. The appeal must be determined promptly. order must file a transcript of the
It must be heard, after reasonable notice to the release proceedings or an explanation of
appellee, upon such papers, affidavits, and portions why a transcript was not obtained.
of the record as the parties present or the court may
require. Briefs need not be filed unless the court so (2) After reasonable notice to thle appellee,
orders. The court of appeals or a judge thereof may the court of appeals must promptly
order the release of the 'ldefendant pending decision determine the appeal on the basis of the
of the appeal. papers, affidavits, and parts of the

record that the parties present or the
court requires. Unless the court so
orders, briefs need not be filed.

(3) The court of appeals or one6'of its
judges may order the defendant's
release pending the disposition of the
appeal.

(b) Review of an Order Regarding Release (b) Release After Judgment of Conviction. A
After Judgment of Conviction. - A party entitled party entitled to do so may obtain review of a
to do so may obtain review of a district court's district-court order regarding release after a
order regarding release that is made after a judgment of conviction by filing a notice of
judgment of conviction by filing a notice of appeal appeal from that order in the district court, or
from that order with the district court, or by filing by filing a motion in the court of appeals if
a motion with the court of appeals if the party has the party has already filed a notice of appeal
already filed a notice of appeal from the judgment from the judgment of conviction. Both the
of conviction. Both the order and the review are order and the review are subject to Rule 9(a).
subject to Rule 9(a). In addition, the papers filed by The papers filed by the party seeking review
the applicant for review must include a copy of the must include a copy of the judgment of
judgment of conviction. conviction.
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(c) Criteria for Release. The decision (c) Criteria for Release. The court must make
regarding release must be made in accordance with its decision regarding release in accordance
applicable provisions of 18 U.S.C. §§ 3142, 3143, with the applicable provisions of 18 U.S.C.
and 3145(c). §§ 3142, 3143, and 3145(c).

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In & j

addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only. L

Rule 10. The Record on Appeal Rule 10. The Record on Appeal C

(a) Composition of the Record on Appeal. - (a) Composition of the Record on Appeal. The ,
The record on appeal consists of the original papers following items constitute the record on
and exhibits filed in the district court, the transcript appeal: I l
of proceedings, if any, and a certified copy of the
docket entries prepared by the clerk of the district (1) the original papers and exhibits filed in
court. the district court; l

(2) ,the transcript of proceedings, if any;
and

(3) a certified copy of the docket entries
prepared by the district clerk.

(b) The Transcript of Proceedings; Duty of (b) The Transcript of Proceedings.
Appellant to Order; Notice to Appellee if Partial
Transcript is Ordered. -
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(1) Within 10 days after filing the notice of (1) Appellant's Duty to Order. Within 10
appeal or entry of an order disposing of the days after filing the notice of appeal or
last timely motion outstanding of a type entry of an order disposing of the last
specified in Rule 4(a)(4), whichever is later, timely remaining motion of a type
the appellant shall order from the reporter a specified in Rule 4(a)(4)(A), whichever
transcript of such parts of the proceedings not is later, the appellant must do either of
already on file as the appellant deems the following:
necessary, subject to local rules of the courts
of appeals. The order shall be in writing and (A) order from the reporter a transcript
within the same period a copy shall be filed of such parts of the proceedings not
with the clerk of the district court. If funding already on file as the appellant
is to come from the United States under the considers necessary, subject to a
Criminal Justice Act, the order shall so state. local rule of the court of appeals and
If no such parts of the proceedings are to be with the following qualifications:
ordered, within the same period the appellant
shall file a certificate to that effect. (i) the order must be in writing;

(ii). if the cost of the transcript is to
be paid by the United States under
the Criminal Justice Act, the
order must so state; and

(iii) the appellant must, within the
same period, file a copy of the
order with the district clerk; or

(B) file a certificate stating that no
transcript will be ordered.

(2) If the appellant intends to urge on (2) Unsupported Finding or Conclusion.
appeal that a finding or conclusion is If the appellant intends to urge on
unsupported by the evidence or is contrary to appeal that a finding or conclusion is
the evidence, the appellant shall include in the unsupported by the evidence or is
record a transcript of all evidence -relevant to contrary to the evidence, the appellant
such finding or conclusion. must include in the record a transcript

| of all evidence relevant to that finding
or conclusion.
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'(3) Unless the entire transcript is to be (3) Partial Transcript. Unless the entire
included, the appellant shall, within the 10- transcript is ordered:
day time provided in paragraph (b)(1) of this L
Rule 10, file a statement of the issues the (A) the appellant must -'within the 10
appellant intends to present on the appeal, and days provided in Rule 10(b)(1) -

shall serve on the appellee a copy of the order file a statement of the issues that the
or certificate and of the statement. An appellant intends to present on the
appellee who believes that a transcript of appeal -andlmust serveon the
other parts ,of the proceedings is necessary appellee a copy of both the order or
shall, within10 4days after the service of the certificate and the statement;
order or certificate and-the statement of the
appellants file and serve on the appellant a (B) if the appellee considers it necessary
designation of additional parts to be included. to have a transcript of other parts of ,
UnlIess within 10 days ,ater service of the the proceedings, the appellee must,
designation the appellant has ordered such within 10 days after theservice of
parts,, and has so notified the appellee, the the oQrder or cerifijcat and the
appellee may within the following 10 days statement of the issues, file and
either order the parts or, move in the district serve on the appellant a designation
court foran orer ,reqiring the appellant to of additional parts to be ordered; and,
do so.

In H f:i~igli ,' , (C) unless within 10 days after service of,
that designation the appellant has T7
ordered all such parts, and has so
notified the appellee, the appellee
may within the following 10 days
either order the parts or move in the
district court for an order requiring
the appellant to do so. -

(4) At the time of ordering, a party must (4) Payment. At-the time of ordering, a
make satisfactory arrangements with the party must make satisfactory
reporter for payment of the cost of the arrangements with the reporter for l
transcript. paying the cost of the transcript.,
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L
(c) Statement of the evidence or proceedings (c) Statement of the Evidence When the

n when no report was made or when the transcript is Proceedings Were Not Recorded or When a
unavailable. - If no report of the evidence or Transcript Is Unavailable. If the transcript
proceedings at a hearing or trial was made, or if a of a hearing or trial is unavailable, the
transcript is unavailable, the appellant may prepare appellant may prepare a statement of the

L a statement of the evidence or proceedings from the evidence or proceedings from the best)
best available means, including the appellant's available means, including the appellant's
recollection. The statement shall be served on the recollection. The statement must be served on
appellee, who may serve objections or proposed the appellee, who may serve objections or
amendments thereto within 10 days after service. proposed amendments within 10 days after
Thereupon the statement and any objections or being served. The statement and anyL proposed amendments shall be submitted to the objections or proposed amendments must then
district court for settlement and approval and as be submitted to the district court for
settled and approved shall be included by the clerk settlement and approval. As settled and
of the district court in the record on appeal. approved, the statement must be included y

the district clerk in the record on appeal.

(d) Agreed statement as the record on (d) Agreed Statement as the Record on
appeal. -In lieu of the record on appeal as defined, Appeal. In place of the record on appeal as
in subdivision (a) of this rule, the parties may defined in Rule 10(a), the parties may
prepare and sign a statement of the case showing prepare, sign, and submit to the district court
how the issues presented by the appeal arose and a statement of the case showing how the
were decided in the district court and setting forth issues presented by the appeal arose and were
only so many of the facts averred and proved or decided in the district court. The statement
sought to be proved as are essential to a decision of must set forth only those facts averred and
the issues presented. If the statement conforms to proved or sought to be proved that are
the truth, it, together with such additions as the essential to the court's resolution of the

court may consider necessary fully to present the issues. If the statement is truthful, it -
L issues raised by the appeal, shall be approved by together with any additions' that the district

the district court and shall then be certified to the court may consider necessary to a fill
court of appeals as th6 record on appeal and presentation of i the issues on aeal ' must
transmitted thereto byth clerk of the district court be approved by lthe districticourt and must
within the time providedby Rule 11. Copies of the then be certified to the &ourt of appeals as the
agreed statement may be filed as the appendix record'on appeal. The district' cledrmust then
required by Rule 30. send it to the circuit clerk within the time

provided by Rule 11. A copy of the agreed
statement may be filed in place of the

_________________________________________ appendix required by Rule 30.

L
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(e) Correction or modification of the. (e) Correction or Modification of the Record.
record. - If any difference arises as to whether the
record truly discloses what occurred in the district (1) If any difference arises about whether
court, the difference shall be submitted to and the record truly discloses what, occurred
settled by that court and the record made to L in the district court, the differencemiust
conform to the truth. If anything material to either be submitted to and settled by that court
party is omitted fromthe record by error or, and the record conformed accordingly.
accident or is, misstated therein, the parties by
stipulation, or the district court, either before or (2) If anything material to either party' is
after the record is transmitted to the courtrof, I omitted from or misstated in the record
appeals, orthe court of appeals on proper1 by error or accident, the omission or
suggestion or of its,Iown initiative, maykdirect that misstatement may be corrected and a,
the omission ornmisstatemnentbe corrected, and if supplemental record maybecertified,
necessary that a s Iupplem tal record be certified fj1 and forwarded:i,
and transmitted'. All otherfquestions as to the form L lD

and content of thetrecordLshall be presented to the (A) 'on stipulation of the parties,
courtof apeals.

llor liSAiI -i ll, ,,'T o(B) by the district court before or after -

the record has been forwarded; or

(C) by the court of appeals.

,-(3) All er estion, as to the form and
convnof erecord must be
pres the6court of appeals.i

Comnittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to, changes made to improve the understanding, the Advisory Committee has changed language

K; to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.
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Rule 11. Transmission of the record Rule 11. Forwarding the Record

(a) Duty of appellant. -- After filing the notice (a) Appellant's Duty. An appellant filing a
of appeal the appellant, or in the event that more notice of appeal must comply with Rule 1O(b)
than one appeal is taken, each appellant, shall and must do whatever else is necessary to
comply with the provisions of Rule 10(b) and shall enable the clerk to assemble and forward the
take any other action necessary to enable the clerk record. If there are multiple appeals from a
to assemble and transmit the record. A single judgment or order, the clerk must forward a
record shall be transmitted. single record.

(b) Duty of reporter to prepare and file (b) Duties of Reporter and District Clerk.
V transcript; notice to court og appeals;~ duty of clerk 

to transmit the record. - Upon receipt of an order (1) 1 Reporter's Duty to Prepare and File a
for a transcript, the reporter shall acknowledge at Transcript. The reporter must prepare
the foot of the order the fact that thezreporter has and file a transcript as follows:

K received it and the date on which the reporter
expects to have the transcript completed and shall (A) Upon receiving an order for a
transmit the order, so endorsed, to the clerk of the transcript, the reporter must enter at
court of appeals. If the transcript cannot be the foot of the order the date of its
completed withino30 ays of receipt of the order the receipt and the expected'completion
reporter shall request an'extension of time from the date and send a copy, so endorsed,
clerk of the courtfof appeals and the action of the to the circuit clerk.
clerk of the court of 'ppeals shall be entered on the
docket and the! paties notified. In the event of the (B) If the transcript cannot be completed
failure of the reporter to filethe transcript within -within 30 days of the reporter's

'the time allowed, theclerk of the court of appeals receipt of the order, the reporter
L. shall notify the district judge and take such other may request the circuit clerk to grant

.steps as may be directed by the court of appeals. additional time to complete it. The
Upon completion of the transcript the reporter shall clerk must note on the docket the
fe it with the 'clerkof the district cout and shall action taken and notify the parties.
notify the clerk of the court of appeals that the
reporter has done so. (C) When a transcript is complete, the

reporter must file it with the district
clerk and notifY the circuit clerk of

L ' the filing.

(D) If the reporter fails to file the
transcript on time, the circuit clerk
must notify the district judge and do
whatever else'the court of appeals
directs.
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When the record is complete for purposes of (2) District Clerk's Duty to Forward.
the appeal, the clerk of the district court shall When the record is complete, the 'F'transmit it forthwith to the clerk of the court of district clerk must number the
appeals. The clerk of the district court shall number documents constituting the record and
the documents comprising the record and shall send them promptly to the circuit clerk
transmit with the record a list of documents together with a list ,of the documents L.,
correspondingly numbered anrd identified with correspondingly numbered and
reasonable definiteness.,Documents, of unusual bulk reasonably identified. Unless directed
or weight., physical exhibits other than documents, -todo so by a party or the circuit clerk,
and such other parts of Atherecord as the court of the district clerkwill not send to the.
appeals may designate by local rule, shallgnot be court of appeals documents of unusual
transmitted by the qclerk unless the clerk is 'directed bulk, or weight' physical exhibits other
to do so by'a party orb the clkof the cout of tban documents, or other'pat's of thee
appeals. A party must make advance arrangements record designated for omission by local L
with the clerks for the trai`spoytatioitbnd receipt of r1Iule ofthe ,courtiof appeals.. If the,
exhibits of unusual bulk or weight.F,,! t exits are unusially buky or heavy, a

Fu a ''' ' Ilparty must arrange with the clerks in
advance for their transportation and -

[,,~~~~~~~~~~~~~~~~~eceipt ,> .,' > d . fe

(c) Temporary retention of record in district . (c) R etainpng the R e.rd Temporaryin the, L

court for use in preparing appellate papers. - District Cout for UseliJ Prepirng the f1 

Notwithstanding the provisions of (a) and (b) of this Appeal. air,,The parties my stipate, or tIde
Rule 11, the parties may stipulate, or the district district cpurt pn dmotipnmay odler, that the
court on motion of any party may order, that the district, clerkoretain the trecord temporarily for
clerk of the district ,court shall temporarily retain the parties94to usein pe ng thlpapers on ,
the record for use bythe parties in preparing appealj In that evt lheldstnct clerk must
appellate pap ers. In that event the clerk of the certify lo We circut clrkt the record on . 2
district court shall certify, to the clerk of the court appeal is complete, Upcdn receip of the L Li'
of appeals that the record, including the transcript appellep'sFjibriefj , or ealier If tho court orders
or parts thereof designated, for inclusion and all or the parties 'agree the lappellan ust
necessary exhibts, is,,,complete for purposes of the request th istr~t clirlS toforwaI the
appeal. Upon receipt of the brief of the appellee, or0 record.,'[,, 1 
at such earlier time as the parties may agree or the ,
court may order, the appellant shall request the
clerk of the district court to transmit the record. FL

(d) [Extension of time for transmission of the (d) [Abrogated. )
record; reduction of time] [Abrogated.]
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(e) Retention of the record in the district court (e) Retaining the Record by Court Order.
by order of court. - The court of appeals may
provide by rule or order that a certified copy of the (1) The court of appeals may, by order or
docket entries shall be transmitted in lieu of the local rule, provide that a certified copy
entire record, subject to the right of any party to of the docket entries be forwarded

L request at any time during the pendency of the instead of the entire record. But a party
appeal that designated parts of the record be may at any time during the appeal
transmitted, request that designated parts of the

,_, If the record or any part thereof is required in record be forwarded.
the district court for use there pending the appeal,
the district court may make an order to that effect, (2) The district court may order the record
and the clerk of the district court shall retain the or some part of it retained if the court
record or parts thereof subject to the-request of the needs it while the appeal is pending,
court of appeals, and shall transmit a copy of the subject, however, to call by the court of
order and of the docket entries together with such appeals.
parts of the original record as the district court shall
allow and copies of such parts as thehparies may - (3) If part or all of the record is ordered
designate. retained, the district clerk must send to

r w the court of appeals a copy of the order
and the docket entries together with the
parts of the original record allowed by
the district court and copies of any parts
of the record designated bythe parties.

C (f) Stipulation of parties that parts of the (f) Retaining Parts of the Record in the
Lj record be retained in the district court. - The District Court by Stipulation of the Parties.

parties may agree by written stipulation filed in the The parties may agree by written stipulation
district court that designated parts of the record filed in the district court that designated parts
shall be retained in the district court unless of the record be retained in the district court
thereafter the court of appeals shall order or any subject to call by the court of appeals or
party shall request their transmittal. The parts thus request by a party. The parts of the record so
designated shall nevertheless be a part of the record designated remain a part of the record on
on appeal for all purposes. appeal.

L.
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(g) Record for preliminary hearing in the (g) Record for a Preliminary Motion in the
court of appeals. - If prior to the time the record Court of Appeals. If, before the record is 7
is transmitted a party desires to make in the court forwarded, a party makes any of the L
of appeals a motion for dismissal, for release, for a following motions in the court of appeals:
stay pending appeal, for additional security on the
bond on appeal or on a supersedeas bond, or for - for dismissal; I LLY
any intermediate order, the clerk of the district for release;
court at the request of any party shall transmit to * for a stay pending appeal; V
the court of appeals such parts of the origina *for additional security on the bond on
record as any party shall designate. mappeals or on a supersedeas bond; or I

* foranyotherintermediateorder-
1 JJ~~~~~~~~~~~~~~~~1

the district clerk must send the court of
appeals Zany parts of the record designated by
any party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended l
to be stylistic only.

( A;
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Rule 12. Docketing the Appeal; Filing a Rule 12. Docketing the Appeal; Filing a
Representation Statement; Filing the Record Representation Statement;

L Filing the Record

(a) Docketing the appeal. - Upon receipt of (a) Docketing the Appeal. Upon receiving the
the copy of the notice of appeal and of the docket copy of the notice of appeal and the docket
entries, transmitted by the clerk of the district court entries from the district clerk under Rule
pursuant to Rule 3(d), the clerk of the court of 3(d), the circuit clerk must docket the appeal
appeals shall thereupon enter the appeal upon the under the title of the district-court action and
docket. An appeal shall be docketed under the title must identify the appellant, adding the

P. S given to the action in the district court, with the appellant's name if necessary.
appellant identified as such, but if such title does
not contain the name' of the appellant, the
eappellant's name, identified as appellant, shall be
added to the title.

(b) Filing a Representation Statement.- (b) Filing a Representation Statement. Unless
Within 10 days after filing a notice of appeal, the court of appeals designates another time,
unless another' time is designated by the court of the attorney who filed the notice of appeal
appeals, the attorney who filed'the notice of appeal must, within 10 days after filing the notice,
shall' file with the clerk of the court 'bf appeals a file a statement with the circuit clerk naming
statement naming each party represented on appeal the parties that the attorney represents on

f by that attorney. appeal.

(c) Filing the Record, Partial Record, or (c) Filing the Record, Partial Record, or
Certificate. - Upon receipt of the record Certificate.: Upon receiving the record,
transmitted pursuant to Rule l1(b), or the partial partial record, or district clerk's certificate as
record transmitted pursuant to Rule 41 (e), (f), or provided in Rule 11, the circuit clerk must
(g), or the clerk's certificate under Rule 11(c), the file it and immediately notify all parties of the 
clerk of the court of appeals shall file it and shall filing date.
immediately give notice to all parties of the date on

A which it was filed

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE III. REVIEW OF DECISIONS OF TiE TITLE III. REVIEW OF A DECISION
UNITED STATES TAX COURT OF THE UNTED STATES TAX

COURT

Rule 13. Review of a Decision of the Tax Court Rule 13. Review of a Decision of the Tax,

Court -

(a) How Obtained; Time for Filing Notice of (a) How Obtained; Time for Filing Notice of
Appeal. - Review of a decision of thelUnited Appeal.
States Tax Court must be obtained by filing a notice ,
of appeal with, the clerkbof the Tax Court within 90 (1) 'Review of a decision of the United
days after entry of theTaxCourt's decision. At the States Tax Court istcommenced by
time of filing the appellant must furnish the clerk f'filing a notice of appeal with the TaxL
with sufficient copies of the notice of appeal to Court clerk within 90 days after the
enable the clerk to comply promptly with the entry of the Tax Court's decision. Ati
requirements of Rule 3(d). 'If a timely notice of the time of filing, the appellantrmust
appeal is filedb, one party, any, other party may furnish the clerk with enough copies of
take an appeal by filing a notice of appeal within the notice to enable the clerk to comply,
120 days after enitry of the Tax Court'decso.ihRule 3(d)., if one pkary files a

The running of the time for appeal is timely notice of appeal, any other party
terminattedaas to all parties byt atimely motion to may file a notice of apeal within 120
vacate or revise ad made p days after the Tiax doqurt's decisi'on is
Rules of Wac'tic& of the Tiax Court. Th fultime etrd.
for appeal commences torrun and is to , be computed |
from the entry of an oider disposing ,of such, (2) If, under Tax Court rules, a party
motion, or from the entry of decision whichever is makes a timely motionto vacatebor
later. revise the Tax Court's decision, the L

I ~~time to file a notice of appeal runs from
the entry of the order disposing of the '
motion or from the entry of a new
decision, whichever is later.

(b) Notice of appeal - How filed. -The (b) Notice of Appeal; How Filed. The notice of
notice of appeal may be filed by deposit in the appeal may be filed either at the Tax Court
office of the clerk of the Tax Court in the District clerk's office in the District of Columbia or
of Columbia or by mail addressed to the clerk. If a by mail addressed to the clerk. If sent by | 
notice is delivered to the clerk by mail and is mail the notice is considered filed on the
received after expiration of the last day allowed for postmark date, subject to § 7502 of the
filing, the postmark date shall be deemed to be the Internal Revenue Code, as amended, and the
date of delivery, subject to the provisions of § 7502 applicable regulations.
of the Internal Revenue Code of 1954, as amended,
and the regulations promulgated pursuant thereto.
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(c) Content of the notice of appeal; service of (c) Contents of the Notice of Appeal; Service;
the notice; effect of filing and service of the Effect of Filing and Service. Rule 3
notice. - The content of the notice of appeal, the prescribes the contents of a notice of appeal,
manner of its service, and the effect of the filing of the manner of service, and the effect of its
the notice and of its service shall be as prescribed filing and service. Form 2 in the Appendix
by Rule 3. Form 2 in the Appendix of Forms is a of Forms is a suggested form of a notice of
suggested form of the notice of appeal. appeal.

(d) The record on appeal; transmission of the (d) The Record on Appeal; Forwarding;
record; filing of the record. - The provisions of Filing.
Rules 10, 11 and 12 respecting the record and the
time and manner of its transmission and filing and (1) An appeal from the Tax Court is
the docketing of the appeal in the court of appeals governed by the parts of Rules 10, 11,
in cases on appeal from the district courts shall and 12 regarding the record on appeal
govern in cases on appeal from the Tax Court. from a district court, the time and
Each reference in those rules and in Rule 3 to the manner of forwarding and filing, and
district court and to the clerk of the district court the docketing in the court of appeals.
shall be read as a reference to the Tax Court and to References in those rules and in Rule 3
the clerk of the Tax Court respectively. 'If appeals to the district court and district clerk
are taken from a decision of the Tax Court to more are to be read as referring to the Tax
than one court of appeals, the'original record shall Court and its clerk.
be transmitted to the court of appeals named in the
first notice of appeal filed. Provision for the record (2) If an appeal from a Tax Court decision
in any other appeal shall be made upon appropriate is taken to more than one court of
application by the appellant to the court of appeals appeals, the original record must be
to which such other appeal is taken. sent to the court named in the first

notice of appeal filed. In an appeal to
any other court of appeals, the appellant
must apply to that other court to make
provision for the record.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended

U o to be stylistic only.
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Rule 14. Applicability of other rules to review of Rule 14. Applicability of Other Rules to
decisions of the Tax Court the Review of a Tax Court

Decision

All provisions of these rules are applicable to All provisions of these rules, except Rules'
review of a decision of the Tax Court, except that 4-9, 15'-20, and 22-23, apply to, the review of a
Rules 4-9, Rules 15-20, and Rules ,22 and'23 are Tax Court decision. '
not applicable.

Committee Note"

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make pleand
terminology consistent throughout the appellate rules. These changes are intended to be sty stic only.

TITLE IV. REVIEW AND ENFORCEMENT 'TITLE, IVf W I REVIEW iti l
OF ORDERS OF ADMINISTRATIVE ENFORCEMENT OF ORDER OF
AGENCIES, BOARDS, COMMISSIONS AN AN DiNISTATVE AGENCY,
OFICERS , BOARD, COMMISSION, OR OFFICER

Rule 15. Review or Enforcement of an Agency Rule 15 Review oT Enforcement of an
Order - How Obtained; Intervention e Agency Order H ow

M Obtained; Intervention

(a) Petition for Review of Order; Joint (a) Petition for Review; Joint Petition.
Petition. - Review of an order of an administrative
agency, board, commission, or officer (hereinafter, (1) Review of an agency order is
the term "agency" will include agency, board, commenced by filing, within the time l
commission, or officer) must be obtained by filing prescribed by law, a petition for review
with the clerk of a court of appeals that is with the clerk of a court of appeals
authorized to review such order, within the time authorized to review the agency order.
prescribed by law, a petition to enjoin, set aside, If their interests make joinder
suspend, modify, or otherwise review, or a notice practicable, two or more persons may
of appeal, whichever form is indicated by the join in a petition to the same court to
applicable statute (hereinafter, the term "petition review the same order.
for review" will include a petition to enjoin, set
aside, suspend, modify, or otherwise review, or a
notice of appeal). l
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The petition must name each party seeking review (2) The petition must:
either in the caption or in the body of the petition.
Use of such terms as "et al.," or "petitioners," or (A) name each party seeking review
"respondents" is not effective to name the parties. either in the caption or the body of
The petition also must designate the respondent and the petition - using such terms as
the order or part thereof to be reviewed. Form 3 in "et al.," petitioners," or
the Appendix of Forms is a suggested form of a respondents" does not effectively
petition for review. In each case the. agency must be name the parties;
named respondent. The United States will also be a
respondent if required by statute, even though not (B) name the agency as a respondent
designated in the petition. If two or more persons (even though not named in the
are entitled to petition the same court for review of petition, the United States is a
the same order and their interests are such as to respondent if required by statute);
make joinder practicable, they may file a joint and
petition for review and may thereafter proceed as a
single petitioner. (C) specify the order or part thereof to

be reviewed.

(3) Form 3 in the Appendix of Forms is a
suggested form of a petition for review.

(4) In this rule "agency" includes an
agency, board, commission, or officer;
"petition for review" includes a petition

l 1 to enjoin, suspend, modify, or
otherwise review, or a notice of appeal,
whichever form is indicated by the

____________________________________________ rapplicable statute.
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(b) Application for enforcement of order; (b), Application or Cross-Application to
answer; default; cross-application for Enforce an Order; Answer; Default.
enforcement. - An application for enforcement of
an order of an agency shall be filed with the clerk (1) An application to enforce an agency
of a court of appeals which is authorized to enforce order must be filed with the clerk of a
the order. The application shall contain a concise court of -appeals authorized to enforce
statement of the proceedings in which the order was the order. If a petition is filed to,
entered, the facts ,,upon which ,venue is based, and review ani agency order that the court
the relief prayed. Within 20 days after the ,'may enforce, a party opposing theL
application is filed,, the respondentvshall serve on ipetition may file a crosI-application for
the petitioner and file ;withlthe clerk an answer to enforcement. r , ,
the application. If therespondent fails to file an
answer within such tine, judgment will be awarded (2) Within 20 days after the application for
for the relief prayed. If a petition is filed for review enforcement is filed, the respondent , e
of an order which the court has jurisdiction to must serve on the applicant an answer,
enforce, the respondeit may ile 'a cross-application to the application and file it with, the
for enforcement. [ clerk. If the respondent fails to answer

in time, the court will enter judgment
for the relief requested.

(3) The application must contain a concise
statement of the proceedings in which
the order was entered, the facts upon
which venue is based, and the relief
requested.

LJ
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J4"
(c) Service of petition or application. - A (c) Service of the Petition or Application. The

r copy of a petition for review or of an application or circuit clerk must serve a copy of the petition
cross-application for enforcement of an order shall for review, or an application or cross-
be served by the clerk of the court of appeals on application to enforce an agency order, on
each respondent in the manner prescribed by Rule each respondent as prescribed by Rule 3(d),
3(d), unless a different manner of service is unless a different manner of service is
prescribed by an applicable statute. At the time of prescribed by statute. At the time of filing,

C filing, the petitioner shall furnish the clerk with a the petitioner must:
K copy of the petition or application for each

respondent. At or before the time of filing a (1) serve, or have served, a copy on each
petition for review, the petitioner shall serve a copy party admitted to participate in the
thereof on all parties who shall have been admitted agency proceedings, except for the
to participate in the proceedings before the agency respondents;
other than respondents to be served by the clerk,
and shall file with the clerk a list of those so (2) file with the clerk a list of those so
served. served; and

(3) give the clerk enough copies of the
- petition or application to serve each

respondent.

a . ,
(d) Intervention. - Unless an applicable (d) Intervention. Unless a statute provides

statute provides a different method of intervention, another method, a person who wants to
a person who desires to intervene in a proceeding intervene in a proceeding under this rule must
under this rule shall serve upon all parties to the file a motion for leave to intervene with the
proceeding and file with the clerk of the court of circuit clerk and serve a copy on all parties.
appeals a motion for leave to intervene. The motion The motion - or other notice of intervention
shall contain a concise statement of the interest of authorized by statute - must be filed within
the moving party and the grounds upon which 30 days after the petition for review is filed
intervention is sought. A motion for leave to and must contain a concise statement of the
intervene or other notice of intervention authorized interest oithe moving party and the grounds
by an applicable statute shall be filed within 30 for intervention.,
days of the date on which the petition for review is -

filed.

(e) Payment of Fees. - When filing any (e) Payment of Fees. When filing any separate

L separate or joint petition for review in a court of or joint petition for review in a court of
appeals, the petitioner must pay the clerk of the appeals, the petitioner must pay the circuit

r- icourt of appeals the fees established by statute, and clerk all required fees.
also the docket fee prescribed by the Judicial,
Conference of the United States.
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Committee Note

The language and organization of the' rule are amended to make the rule more easily, understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style ,andterminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

J~~~~~~~
Rule 15.1. Briefs and Oral Argument in National Rule 15.1. Briefs and Oral Argument in
Labor Relations Board Proceedings a National Labor Relations

Board Proceeding,

Each party adverse to the National Labor In eitheri an enforcement or aireview
Relations Board in an enforcementor a review proceeding, a pary adverse to the National Labor
proceeding shall proceed first on briefing and at Relations Board proceeds first on briefing and at
oral argument unless the cout orders otherwise. oral argument, upless the court orders otherwise.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 16. The record on review or enforcement. Rule 16. The Record on Review or
Enforcement

'(a) Composition of the record. The order (a) Composition of the Record. The record on l
sought to be reviewed or enforced, the findings or review or enforcement of an agency order
report on which it is based, and the pleadings, consists of:
evidence and proceedings before the agency shall I

constitute the record on review in proceedings to (1) the order involved;
review or enforce the order of any agency.

(2) any findings or report on which it is
based; and

(3) the pleadings, evidence, and other parts,
of the proceedings before the agency.
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(b) Omissions from or misstatements in the (b) Omissions From or Misstatements in the
record. - If anything material to any party is Record. The parties may at any time, by
omitted from the record or is misstated therein, the stipulation, supply any omission from the
parties may at any time supply the omission or record or correct a misstatement, or the court
correct the misstatement by stipulation, or the court may so direct. If necessary, the court may
may at any time direct that the omission or direct that a supplemental record be prepared
misstatement be corrected and, if necessary, that a and filed.
supplemental record be prepared and filed.

Comnuittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only.

Rule 17. Filing of the record Rule 17. Filing the Record

(a) Agency to file; time for filing; notice of (a) Agency to File; Time for Filing; Notice of
filing. - The agency shall file the record with the Filing. The agency must file the record with
clerk of the court of appeals within 40 days after the circuit clerk within 40 days after being
service upon it of the petition for review unless a served with a petition for review, unless the
different time is provided by the statute authorizing statute authorizing review provides
review. In enforcement proceedings the agency otherwise, or within 40 days after it files an
shall file the record within 40 days after filing an application for enforcement unless the
application for enforcement, but the record need respondent fails to answer or the court orders

- not be filed unless the respondent has filed an otherwise. The court may shorten or extend
answer contesting enforcement of the order, or the time to file the record. The clerk must
unless the court otherwise orders. The court may notify all parties of the date when the record
shorten or extend the time above prescribed. The is filed. -i
clerk shall give notice to all parties of the date on
which the record is filed.
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(b) Filing - What Constitutes. - The agency (b) Filing - What Constitutes.
may file the entire record or such parts thereof as
the parties may designate by stipulation filed with (1) The agency must file:-
the agency. The original papers in the agency
proceeding or certified copies thereof may be filed. (A) the original or a certified copy of the
Instead of filing the record or designated parts entire record or parts designated by
thereof, the agency may file a certified list of all the parties; or
documents, transcripts of testimony, exhibits and Li
other material comprising the record, or a list of (B) "'a certified list adequately describing
such parts thereof as the parties may designate, all documents, transcripts of
adequately describing each, and the filing of the testimony, exhibits, and other
certified list shall constitute filing of the record. material constituting the record, or
The parties may 'stipulate that neither the record nor describing those parts designated by
a certified list be filed with the court. The the parties. |
stipulation shall be filed with the clerk of the court
of appeals and the date of its filing shall be deemed (2) The parties may stipulate in writing that
the date on which thexrecord is filed. If a certified no record or certified list be filed. The
list is filed, or if the parties designate only parts of date when the stipulation is filed with
the record for filing or stipulate that neither the the circuit clerk is treated as the date
record nor a certified list be filed, the agency shall when the record is filed.
retain the record or parts thereof. Upon request of
the court or the request of a party, the record or (3) The agency must retain any portion of r
any part thereof thus retained shall be transmitted the record not filed with the clerk. All
to the court notwitiisding any prior stipulation. parts of the record retained'by the
All pats of the record retained by the agency shall agency are a part of the record on
be a part of the ierd on revieW for all purposes. review for all purposes and, if the court

., or a party so requests, must be sent to
the court regardless of any priori
stipulation.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only; a substantive change is recommended, however, in subdivision (b). VT

Subdivision (b). The current rule provides that when a court of appeals is asked to review or enforce
an agency order, the agency must file either "the entire record or such parts thereof as the parties may
designate by stipulation filed with the agency" or a certified list describing the documents, transcripts,
exhibits, and other material constituting the record. If the agency is not filing a certified list, the current
rule requires the agency to file the entire record unless the parties file a "stipulation" designating only
parts of the record. Such a "stipulation" presumably requires agreement of the parties as to the parts to
be filed. The amended language in subparagraph (b)(l)(A) permits the agency to file the entire record
or "parts designated by the parties." The new language permits the filing of less than the entire record I

even when the parties do not agree as to which parts should be filed. Each party can designate the parts
that it wants filed; the agency can then forward the parts designated by each party. In contrast, r
paragraph (b)(2) continues to require stipulation, that is agreement of the parties, that the agency need
not file either the record or a certified list.

LP
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Rule 18. Stay pending review Rule 18. Stay Pending Review

Application for a stay of a decision or order of (a) Motion for a Stay.
any agency pending direct review in the court of
appeals shall ordinarily be made in the first instance (1) Initial Motion Before the Agency. A
to the agency. A motion for such relief may be petitioner must ordinarily move first
made to the court of appeals or to a judge thereof, before the agency for a stay pending
but the motion shall show that application to the review of its-decision or order.
agency for the relief sought is not practicable, or
that application has been made to the agency and (2) Motion in the Court of Appeals. A
denied, with the reasons given by it for denial, or motion for a stay may be made to the court
that the action of the agency did not afford the of appeals or one of its judges.
relief which the application had requested. The
motion shall also show the reasons for the relief (A) The motion must:
requested and the facts relied upon and if the facts
are subject to dispute the motion shall be supported (i) show that moving first before the
by affidavits or other sworn statements or copies agency would be impracticable;
thereof. With the motion shall be filed such parts of or
the record as are relevant to the relief sought.
Reasonable notice of the motion shall be given to (ii) state that, a motion having been
all parties to the proceeding in the court of appeals. made, the agency denied the
The court may condition relief under this rule upon motion or failed to afford the
the filing of a bond or other appropriate security. relief requested and state any
The motion shall be filed with the clerk and reasons given by the agency for
normally will be considered by a panel or division its action.
of the court, but in exceptional cases where such
procedure would be (B) The motion must also include:
impracticable due to the requirements of time, the
application may be made to and considered by a (i) the reasons for granting the relief
single judge of the court. requested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements supporting
facts subject to dispute; and

(iii) relevant parts of the record.
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(C) The moving party must give
reasonable notice of the motion to all
parties.

(D) The motion must be filed with the
circuit clerk and normally will be
considered by a panel of the court.
But, in an exceptional case in which'
time requirements make that

i h procedure impracticable, the motion
may be made to, and considered by a FT
single judge.

(b) Bond. The court may condition relief on the
filing of a bond or other appropriate
security. IC

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

Rule 19. Settlement of judgments enforcing Rule 19. Settlement of a Judgment
orders nXEnforcing an Agency Order in'

Part

When an opinion of the court is filed directing When the court files an opinion' directing entry of
the entry'of a judgment enforcing in part the order judgment enforcing the agency's order in part, thep
of any agency, the agency shall within 14 days agency must within 14 days file with the clerk and j

thereafter serve upon the respondent and file with serve on each other! party a proposed judgment
the clerk a proposed judgment in conformity with conforming to the opinion. A party who disagrees 
the opinion. If the respondent objects to the with the agency's proposed judgment must within 7
proposed judgment as not in conformity with the 1 days file with the clerk and serve the. agency with a
opinion, the respondent shall within 7 days proposed judgment that the party believes conforms
thereafter serve upon the agency and file with the to the opinion. The court will settle the judgment
clerk a proposed judgment which the respondent and direct entry without further hearing or
deems to be in conformity with the opinion. The argument.
court will thereupon settle the judgment and direct
its entry without further hearing or argument.

P
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Comnittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are internded to be stylistic only.

Rule 20. Applicability of other rules to review or Rule 20. Applicability of Rules to the
enforcement of agency orders Review or Enforcement of an

Agency Order,

All provisions of these rules are applicable to ai provisions of these rules, except Rules 3-14
review or enforcement of orders of agencies, except and 22-23, apply to the review or enforcement of
that Rules 3-14 and Rules 22 and 23 are not an agency order. In these rules, "appellant"
applicable. As used in any applicable rule, the term includes a petitioner or applicant, and "appellee"
"appellant" includes a petitioner and the term includes a respondent.
"appellee" includes a respondent in proceedings to

0 review or enforce agency orders.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

l
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TITLE V. EXTRAORDINARY WRITS I TITLE V. EXTRAORDINARY WRITSJ

Rule 21. Writs of Mandamus and Prohibition, and Rule 21. Writs of Mandamus and
Other Extraordinary Writs Prohibition and Other

,_________________________________ Extraordinary W rits

(a) Mandamus or Prohibition to a Court: Petition, (a) Mandamus or Prohibition to a Court:
Filing, Service, and Docketing. Petition, Filing, Service, and Docketing.

(1) A party petitioning for a writ of mandamus or (1) A party petitioning for a writ of
prohibition directed to a court shall file a mandamus or prohibition directed to a
petition with the circuit clerk with proof of court must file a petition with the circuit
service on all parties to the proceeding in the clerk with proof of service on all parties to 7
trial court. 'The party shall also provide a copy l the proceeding in the trial court. The
to the trial court judge. All parties to the party must also provide a copy to the trial-
proceeding in the trial court other than the court judge. All parties to the proceeding
petitioner are respondents for all purposes. in the'trial court other than the petitioner

are respondents for ail purposes.
(2)(A) The petition shall be titled 'In re [name of

petitioner]." (2) (A) The petition must be titled "In re
[name of petitioner]." 

(B) The petition shall state:
(B) The petition must state:

(i) the relief sought; t
(i) the relief sought;

(ii) the issues presented;
(ii) the issues presented; t

(iii) the facts necessary to understand the t
issues presented by the petition; and (iii) the facts necessary to understand

the issues presented by the
(iv) the reasons why the writ should issue. petition; and

(C) The petition shall include copies of any (iv) the reasons why the writ should 7
order or opinion or parts of the record that issue.
may be essential to understand the matters
set forth in the petition. (C) The petition must include a copy of i

any order or opinion or parts of the
(3) When the clerk receives the prescribed docket fee, record that may be essential to

the clerk shall docket the petition and submit it to understand the matters set forth in the
the court. petition.

(3) Upon receiving the prescribed docket fee,
the clerk must docket the petition and
submit it to the court.
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(b) Denial; Order Directing Answer; Briefs; (b) Denial; Order Directing Answer; Briefs;
L Precedence. Precedence.

(1) The court may deny the petition without an (1) The court may deny the petition without an
answer. Otherwise, it shall order the answer. Otherwise, it must order the
respondent, if any, to answer within a fixed respondent, if any, to answer within a
time. fixed time.

(2) The clerk shall serve the order to respond on (2) The clerk must serve the order to respond
all persons directed to respond. on all persons directed to respond.

(3) Two or more respondents may answer jointly. (3) Two or more respondents may answer
jointly.

(4) The court of appeals may invite or order the
trial court judge to respond or may invite an (4) The court of appeals may invite or order
amicus curiae to do so. The trial court judge -the trial-court judge to address the petition
may request permission to respond but may not or may invite an amicus curiae to do so.
respond unless invited or ordered to do so by The trial-court judge may request
the court of appeals. permission to address the petition but may',

not do so unless invited or ordered to do
(5) If briefing or oral argument is required, the so by the court of appeals.

clerk shall advise the parties, and when
appropriate, the trial court judge or amicus (5) If briefing or oral argument is required,
curiae. - the clerk must advise the parties, and when

appropriate, the trial-court judge or amicus
(6) The proceeding shall be given preference over curiae.

ordinary civil cases.
(6) The proceeding must be given preference

(7) The circuit clerk shall send a copy of the final over ordinary civil cases.
disposition to the trial court judge.

(7) The circuit clerk must send a copy of the
filal disposition to the trial-court judge.

fl (c) Other Extraordinary Writs. Application for an (c) Other Extraordinary Writs. An application
extraordinary writ other than one of those provided for an extraordinary writ other than one
for in subdivisions (a) and (b) of this rule shall be provided for in Rule 21(a) must be made by
made by filing a petition with the circuit clerk with filing a petition with the circuit clerk with
proof of service on the respondents. Proceedings on proof of service on the respondents.
such application shall conform, so far as is Proceedings on the application must conform,
practicable, to the procedure prescribed in so far as is practicable, to the procedures
subdivisions (a) and (b) of this rule. prescribed in Rule 21(a) and (b).
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(d) Form of Papers; Number of Copies. All papers (d) Form of Papers; Number of Copies. All
may be typewritten. An original and three copies papers must conform to Rule 32(a)(1). An
shall be filed unless the court requires the filing original and 3 copies must be filed unless the
of a different number by local rule or by order in court requires the filing of a different number
a particular case. by local rule or by order in a particular case. i

Committee Note

The language and organization of the rule are amended to make the rule more easily understood.'
In addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the appellate rules. These changes
are intended to be stylistic only.

TITLE VI. HABEAS CORPUS; TITLE VI. HABEAS CORPUS;
PROCEEDINGS IN FORMA PAUPERIS PROCEEDINGS IN FORMA

PAUPERIS

Rule 22. Habeas corpus and section 2255 Rule 22. Habeas Corpus and Section
proceedings 2255 Proceedings

(a) Application for the Orginal Writ. - An (a) Application for the Orginal Writ. An
application for a writ of habeas corpus shall be application for a writ of habeas corpus must be
made to the appropriate district court. If made to the appropriate district court. If made
application is made to a circuit judge, the to a circuit judge, the application must be'
application shall be transferred to the transferred to the appropriate district court If
appropriate district court. If an application is a district court denies an application made or
made to or transferred to the district court and transferred to it, renewal of the application
denied, renewal of the application before a before a circuit judge is not permitted. The
circuit judge shall not be permitted. The applicant may, under 28 U.S.C. § 2253, appeal
applicant may, pursuant to section 2253 of title to the court of appeals from the district court's
28, United States Code, appeal to the' order denying the application.
appropriate court of appeals from the order of
the district court denying the writ I _ _ _ _|__ _ _ _
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(b) Certificate of Appealability. - In a habeas (b) Certificate of Appealability.
corpus proceeding in which the detention
complained of arises out of process issued by a (1) In a habeas corpus proceeding in which the
State court, an appeal by the applicant for the writ detention complained of arises from
may not proceed unless a district or a circuit judge process issued by a state court, or in a 28
issues a certificate of appealability pursuant to U.S.C. § 2255 proceeding, the applicant
section 2253(c) of title 28, United States Code. If cannot take an appeal unless a circuit
an appeal is taken-by the applicant, the district justice or a circuit or district judge issues a
judge who rendered the judgment shall either issue certificate of appealability under under 28
a certificate of appealability or state the reasons U.S.C. § 2253(c). If an applicant files a
why such a certificate should not issue. The notice of appeal, the district judge who
certificate or the statement shall be forwarded to the rendered the judgment must either issue a
court of appeals with the notice of appeal and the certificate of appealability or state why a
file of the proceedings in the district court. If the certificate should not issue. The district
district judge has denied the certificate, the clerk must send the certificate or statement
applicant for, the writ may then request issuance of to the court of appeals with the notice of
the certificate by a circuit judge. If such a request appeal and the file of the district-court
is addressed to the court of appeals, it shall be proceedings. If the district judge has
deemed addressed to the judges thereof and shall be denied the certificate, the applicant may
considered by a circuit judge or judges as the court request a circuit judge to issue the,
deems appropriate. If no express request for a certificate.
certificate is filed, the notice of appeal shall be
deemed to constitute a request addressed to the (2) A request addressed to the court of appeals
judges of the court of appeals. If an a appeal is may be considered by a circuit judge or
taken by a State or its representative, a certificate judges, as the court prescribes. If no
of appealability is not required. express request for a certificate is filed,

the notice of appeal constitutes a request
addressed to the judges of the court of
appeals.

(3) A certificate of appealability is not
required when a state or its representative
or the United States or its representative

E _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ a p p e a ls .

v Committee Note

The language and organization of the rule are amended to make the rule more easily understood.
In addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the appellate rules. These changes
are intended to be stylistic only; in this rule, however, substantive changes are recommended in
paragraphs (b)(l) and (b)(3).
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Subdivision (b), paragraph (1). Two substantive changes are made in this paragraph. First, the
paragraph is made applicable to 28 U.S.C. § 2255 proceedings'. This brings the rule into conformity
with 28 U.S.C. § 2253 as amended by the Anti-Terrorism and Effective Death Penalty Act of 1996,LI
Pub. L. No. 104-132. Second, the rule states that a certificate of appealability may be issued by "a
circuit justice or a circuit or district judge." That language adds a reference to the circuit justice
which also brings the rule into conformity with section 2253. The' language continues to state that"' ",
in addition to the circuit, justice,, both a circuit and, a district judge may issue a certificate of,
appealability.,The language of section 2253 is ambiguous; it states that a certificate of appealability
may, be issued by "a circuit justice or judge." Since the enactment of the Anti-Terrorism and Effective PH 
Dearth ,Penalty Act, tree circuits have held that both district and circuit judges, as well as the circuit
justice,' may issue a certificate of appealability. Else v,. Johnson, 104 F.3d 82 (5th Cir. 1997); Lyons
V. Ohio Adult Parole Authority, 105 F.3d 1063 (6th 'Cir,. 1997); and Hunter v. United States, 101 L
F.3d 1565 ( 1th Cir. 1996). The lapproach taken by tle rule is consistent with those decisions.,

Subdivision (b), parraaph(3)., The Anti-Terrorism and ffective Death Penalty"Act of 1996,
Pub. Lk No. 1Q4-132, amended 28 UJ.S.C. § 2253 to make it applicableto § 2255 ,proceeedings."
AccordRingly, paragraph ,(3) is, amended to provide thatJwhen the United States or its representatve C
appeals, a certificate of, appealability is not required.

Rule 23.:'Custody of 'prisoners' in habeas corpus Rule 23. i[ Custody or Release of a
h proceedings 11fl i ! I,'' 1, ' 1' Prisoner in a Habeas Corpus t,

iProceeding

(a) Transfer of custody pending review. - ,,(a) ranser of Custody Pending Review.
Pending review of a decision in a habeas corpus Pending, review of a decision in a habeas,,,
proceeding commenced before a court, justice or corpus proceeding comnenced before a court,
ijudge of the United States for the release of a justice, or judge of the United States for the
prisoner, a person having custody of the prisoner release, of a prisoner, the person having
shall not transfer custody to another unless such custody of the prisoner must not transfer
transfer is directed in accordance with the custody to another unless a transfer is directed '

i provisions ,of this rule. Upon application of a in accordance with this rule. When, upon six
custodian showing a need therefor, the court, application, a custodian shows the need for a
justice or judge rendering the decision may make transfer, the court, justice, or judge rendering j
an order authorizing transfer and providing for the the decision under, review may authorize the
substitution of the successor custodian as a party. transfer and substitute the successor custodian

asl a party.
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Subdivision (b), paragraph (1). Two substantive changes are made in this paragraph. First, the
paragraph is made applicable to 28 U.S.C. § 2255 proceedings. This brings the rule into conformity
with 28 U.S.C. § 2253 as amended by the Anti-Terrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-132. Second, the rule states that a certificate of appealability may be issued by "a
circuit justice or a circuit or district judge." That language adds a reference to the circuit justice
which also brings the rule into conformity with section 2253. The language continues to state that
in addition to the circuit justice, both a circuit and a district judge may issue a certificate of
appealability. The language of section 2253 is ambiguous; it states that a certificate of appealability
may be issued by "a circuit justice or judge." Since the enactment of the Anti-Terrorism and Effective'
Death Penalty Act, three circuits have held that both district and circuit judges, as well as the circuit
justice, may issue a certificate of appealability. Else v. Johnson, 104 F.3d 82 (5th Cir. 1997); Lyons
v. Ohio Adult Parole Authority, 105 F.3d 1063 (6th Cir. 1997); and Hunter v. United States, 101
F.3d 1565 (I1th Cir. 1996). The approach taken by the rule is consistent with those decisions.

Subdivision (b), paragraph (3). The Anti-Terrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, amended 28 U.S.C. § 2253 to make it applicable to § 2255 proceedings.
Accordingly, paragraph (3) is amended to provide that when the United States or its representative
appeals, a certificate of appealability is not required.

Rule 23. Custody of prisoners in habeas corpus Rule 23. Custody or Release of a
V proceedings Prisoner in a Habeas Corpus

( Proceeding

(a) Transfer of custody pending review. - (a) Transfer of Custody Pending Review.
Pending review of a decision in a habeas corpus Pending review of a decision in a habeas
proceeding commenced before a court, justice or corpus proceeding commenced before a court,
judge of the United States for the release of a justice, or judge of the United States for the
prisoner,, a person having custody of the prisoner release of a prisoner, the person having
shall not transfer custody to another unless such custody of the prisoner must not transfer
transfer is directed in accordance with the custody to another unless a transfer is directed
provisions of this rule. Upon application of a in accordance with this rule. When, upon,
custodian showing a-need therefor, the court, application, a custodian shows the need for a:
justice or judge rendering the decision may make transfer, the court, justice,, or judge rendering
an order authorizing transfer and providing for the the decision under review may authorize the,

i substitution of the! successor custodian as a party. transfer and substitute lthe successor custodian
as a party.,
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(b) Detention or release of prisoner pending (b) Detention or Release Pending Review of
review of decision failing to release. -Pending Decision Not to Release. While a decision not
review of a decision failing or refusing to release a to release a prisoner is under review, the court
prisoner in such a proceeding, the prisoner may be or judge rendering the decision, or the court of
detained in the custody from which release is appeals or the Supreme Court, or a judge or
sought, or in other appropriate custody, or may be justice of either court, may order that the
enlarged upon the prisoner's recognizance, with or prisoner be:
without surety, asmay appear fitting to the court or
justice or judge rendering the decision, or to the (1) detained in the custody from which release
court of appeals or to the Supreme Court, or to a is sought-
judge or justice of either court. '

e(2) tained in other appropriate custody; or Hi

(3) released on personal recognizance, with or
without surety.

(c) Release of prisoner pending review of (c) Release Pending Review of Decision
decision ordering release. - Pending review of a Ordering Release. While a decision ordering
decision ordering the release of a prisoner in such a the release of a prisoner is under review, the
proceeding, the prisoner shall be enlarged upon the prisoner must - unless the court or judge
prisoner's recognizance, with or without surety, rendering the decision, or the court of appeals,
unless the court or justice or judge rendering the or the Supreme Court, or a judge or justice of
decision or the court of appeals or the Supreme either court orders otherwise - be released on
Court, or a judge or justice of either court shall personal recognizance, with or without surety.
otherwise order. -,

(d) Modification of initial order respecting (d) Modification of the Initial Order on n
custody. - An initial order respecting the custody Custody. Ann initial order governing the r

or enlargement of the prisoner and any prisoner's custody or release, including any
recognizance or surety taken, shall govern review recognizance or surety, continues in effect
in the court of appeals and in the Supreme Court pending review unlessdfor special reasons L

unless for special reasons shown to, the court of shown, to the court of appeals or the Supreme
appeals or to, the Supreme Court, or to a judge or Court, or to a judge or justice iof either court,
justice of either court, the order shall be modified, the order isi modified or, an independent order
or an independents order respecting custody, regarding custody, release or surety is issued.
enlargement or surety shall be made.

Committee Note

The language and organization of the rule are amended to make the rule more easily
understood. In addition to changes made to improve the understanding, the Advisory Committee
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has changed language, to make style and terminology consistent throughout the appellate rules.
These changes are intended to be stylistic only.

Subdivision (d). The current rule states that the initial order governing custody or release
"shall govern review" in the court of appeals. The amended language says that the initial order

L generally "continues in effect" pending review.

When Rule 23 was adopted it used the same language as Supreme Court Rule 49, which then
governed custody of prisoners in habeas corpus proceedings. The "shall govern review
language was drawn from the Supreme Court Rule. The Supreme Court has since amended its
rule, now Rule 36, to say that the initial order "shall continue in effect" unless for reasons shown
it is modified or a new order is entered. The Advisory Committee recommends that Rule 23 be
amended to similarly state that the initial order "continues in effect." The new language is

F1 clearer. It removes the possible implication that the initial order created law of the case, a
L strange notion to attach to an order regarding custody or release.
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Rule 24. Proceedings in Forma Pauperis Rule 24. Proceeding in Forma Pauperis

(a) Leave to proceed on appeal in forma pauperis (a) Leave to Proceed in Forma Pauperis. V
from district court to court of appeals. - A party to
an action in a district court who desires to' proceed (1) Motion in the District Court. Except as
on appeal in forma pauperis shall file in the district stated in Rule 24(a)(3), a party to a district-
court a motion for leave so to proceed, together court action who desires to appeal in forma
with an affidavit, showing, in the detail prescribed' pauperis must file a motion in the district
by Form 4 of the ppendix of Fors tco he partya must attach an affidavit LJ
inability to payfees and costs or to give security that:
therefor, the party's belief that that party is entitled 
to redress, and a state~ment' of the issues hich that ' (A) shows in the detail prescribed by
party intends to present on appeal. If t motio is Form 4 of the Appendix of Forms,
granted, t p3rty may proceed without further / the party's inability to pay or to give
application to the court of appeals and without security'for'fees and costs;
prepayment of fees or costs in either court or the
giving of security therefor. If the motion is denied, (B) claims an entitlement to redress; and
the district court shall state in writing the reasons
for the denial. (C) states the issues that the party

Notwithstanding the provisions of the preceding intends to present on appeal.
paragraph, a party who has been permitted to
proceed in an action in the district court in forma (2) Action on the Motion. If the district court
pauperis, or who has been permitted to proceed grants the motion, the party may proceed F
there as one who is financially unable to obtain on appeal without prepaying or giving
adequate defense in a criminal case, may proceed on security for fees and costs. If the district
appeal in forma pauperis without further court denies the motion, it must state its V
authorization unless, before or after the notice of reasons in writing.
appeal is filed, the district court shall certify that the
appeal is not taken in good faith or shall find that (3) Prior Approval. A party who was
the party is otherwise not entitled so to proceed, in permitted to proceed in forma pauperis in
which event the district court shall state in writing the district-court action, or who was
the reasons for such certification or finding. determined to be financially unable to

obtain an adequate defense in a criminal
case, may proceed on appeal in forma
pauperis without further authorization,
unless the district court - before or after
the notice of appeal is filed - certifies that F
the appeal is not taken in good faith or V
finds that the party is not otherwise entitled
to proceed in forma pauperis. In that event,
the district court must state in writing its
reasons for the certification or finding.

., ~~~~~L1
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If a motion for leave to proceed on appeal in (4) Notice of District Court's Denial. The
forma pauperis is denied by the district court, or if 'district clerk must immediately notify the
the district court shall certify that the appeal is not parties and the court of appeals when the
taken in good faith or shall find that the party is district court does any of the following:
otherwise not entitled to proceed in forma pauperis,

L the clerk shall forthwith serve notice of such action. (A) denies a motion to proceed on appeal',
A motion for leave so to proceed may be filed in the in forma pauperis;
court of appeals within 30 days after service of

L notice of the action of the district court. The motion (B) certifies that the appeal is not taken in
shall be accompanied by a copy of the affidavit filed good faith; or

7 in the district court, or by the affidavit prescribed
by the first paragraph of this subdivision if no (C) finds that the party is not otherwise
affidavit has been filed in the district court, and by a entitled to proceed in forma pauperis.u copy of the statement of reasons given by the
district court for its action. (5) Motion in the Court of Appeals. A party

may file a motion to proceed on appeal in
forma pauperis in the court of appeals
within 30 days after service of the notice
prescribed by Rule 24(a)(4). The motion

must include a copy of the affidavit filed in
the district court and the district court's
statement of reasons for its action. If no

L affidavit was filed in the district court, the
party must include the affidavit prescribed
by Rule 24(a)(1).

(b) Leave to proceed on appeal or review in forma (b) Leave to Proceed in Fonna Pauperis on

L pauperis in administrative agency proceedings. - A Appeal or Review of an Administrative-
party to a proceeding before an administrative Agency Proceeding. When an appeal or
agency, board, commission or officer (including, review of a proceeding before an administrative

L for the purpose of this rule, the United States Tax agency, board, commission, or officer
Court) who desires to proceed on appeal or review (including for the purpose of this rule the
in a court of appeals in forma pauperis, when such United States Tax Court) proceeds directly in a

L appeal or review may be had directly in a court of court of appeals, a party may file in the court of
appeals, shall file in the court of appeals a motion appeals a motion for leave to proceed on appeal

r1111 for leave so to proceed, together with the affidavit in forma pauperis with an affidavit prescribed
L prescribed by the first paragraph of (a) of this Rule by Rule 24 (a)(1).

124.
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(c) Form of briefs, appendices and other (c) Leave to Use Original Record. A party
papers. - Parties allowed to proceed in forma allowed to proceed on appeal in forma pauperisC
pauperis may file briefs, appendices and other may request that the appeal be heard on the L
papers in typewritten form, and may request that the original record without reproducing any part.
appeal be heard on the original record without the
necessity of reproducing parts thereof in any form.

Conumittee Note

The language and organization of the rule are amended to make the rule more easily understood. In '
addition to changes made to improve the understanding, the Advisory Committee has' changed language l
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. The Advisory Committee recommends deleting'the language in subdivision (c)A
authorizing a party proceeding in forma pauperis to file papers in typewritten form because the
authorization is unnecessary. The rules permit all parties to file typewritten documents. -

L
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TITLE VII. GENERAL PROVISIONS TITLE VII. GENERAL PROVISIONS

Rule 25. Filing, Proof of Filing, Service, and Rule 25. Filing and Service
Proof of Service

L |(a) Filing. (a) Filing.

(1) Filing with the Clerk. A paper required (1) Filing with the Clerk. A paper required
L or permitted to be filed in a court of or permitted to be filed in a court of

appeals shall be filed with the clerk. appeals must be filed with the clerk.

(2) Filing: Method and Timeliness. (2) Filing: Method and Timeliness.

(A) In general. Filing may be (A) In general. Filing may be
L accomplished by mail addressed to accomplished by mail addressed to

,the clerk, but filing is not timely the clerk, but filing is not timely
unless the clerk receives the papers unless the clerk receives the papers
within the time fixed for filing. within the time fixed for filing.

(B) A brief or appendix. A brief or (B) A brief or appendix. A brief or
appendix is timely filed, however, appendix is timely filed, however,
if on or before the last day for if on or before the last day for

filing, it is: filing, it is:

(i) mailed to the clerk by First- (i) mailed to the clerk by First-
'Class Mail, or other class of Class Mail, or other class of
mail that is at least as mail that is at least as
expeditious, postage expeditious, postage
prepaid; or prepaid; or

(ii) dispatched to the clerk for (ii) dispatched to a third party
delivery within 3 calendar commercial carrier for
days by a third-party delivery to the clerk within
commercial carrier. 3 calendar days.

L
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(C) Inmate filing. A paper filed by an (C) Inmate filing. A paper filed by an
inmate confined in an institution is inmate confined in an institution is timely
timely filed if deposited in the if deposited in the institution's internal
institution's internal mail system on or mailing system on or before the last day
before the last day for filing. Timely for filing. If an institution has a system
filing of a paper by an inmate confined designed for legal mail, the inmate must
in an institution may be shown by a use that system to receive the benefit of
notarized statement or declaration (in this rule. -Timely filing may be shown by
compliance with 28 U.SC. § 1746) a declaration in compliance with 28
setting forth the date of deposit and U.S.C. § 1746 or'by a notarized
stating that first-class postage has been statement, either of which must set forth
prepaid. [ die date of deposit and state that first-

class postage has been prepaid.
(D) Electronic Filing. A court of appeals c p h b preaid

may by local rule permit papers to be (D) Electronic Filing. A court of appeals
filed, signed, or verified by electronic may by local rule perit papers to be
means that are consistent with technical filed, sigeor verified by electronic r
standards, if any, that the Judicial means that are consistent with technical l
Conference of the United States standards, if any, that the Judicial
establishes. A paper filed by Conference of the United States
electronic means in compliance with a establishes. A paper filed by
local rule constitutes a written paper electronic means 'in compliance with a
for the purpose of applying these rules. local rule constitites a written paper V

for the purpose of applying these rules.
(3) Filing a Motion with a Judge. If a

motion requests relief that may be (3) Filing a Motion with a Judge. If a
granted by a single judge, the judge may motion requests relief that may be
permit the motion to be filed with the granted by a single judge, the judge may
judge; the judge shall note the filing date permit the motion to be filed with the
on the motion and give it to the clerk. judge; the judge must note the filing date

on the motion and give it to the clerk.
(4) Clerk's Refusal of Documents. The clerk

shall not refuse to accept for filing any (4) Clerk's Refusal of Documents. The clerk
paper presented for that purpose solely must not refuse to accept for filing any T
because it is not presented in proper form paper presented for that purpose solely
as required by these rules or by any local because it is not presented in proper form
rules or practices. as r uired by these rules or by any local

rule s or practices.
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(b) Service of all papers required. -Copies of all (b) Service of All Papers Required. Unless a rule
papers filed by any party and not required by these requires service by the clerk, a party must, at or
rules to be served by the clerk shall, at or before the before the time of filing a paper, serve a copy
time of filing, be served by a party or person acting on the other parties to the appeal or review.
for that party on all other parties to the appeal or Service on a party represented by counsel must
review. Service on a party represented by counsel be made on the party's counsel.
shall be made on counsel.

(c)Manner of Service. Service may be personal, (c) Manner of Service. Service may be personal,
by mail, or by third-party commercial carrier for by mail, or by third-party commercial carrier
delivery within 3 calendar days. When reasonable for delivery within 3 calendar days. When

L~. considering such factors as the immediacy of the reasonable considering such factors as the
relief sought, distance, and cost, service on a party immediacy of the relief sought, distance, and
shall be by a manner at least as expeditious as the cost, service on a party must be by a manner at
manner used to file the paper with the court. least as expeditious as the manner used to file
Personal service includes delivery of the copy to a the paper with the court. Personal service
responsible person at the office of counsel. Service includes delivery of the copy to a responsible
by mail or by commercial carrier is complete on person at the office of counsel. Service by mail
mailing or delivery to the carrier. or by commercial carrier is complete on mailing

or delivery to the carrier.

L,
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(d) Proof of Service; Filing. A paper presented (d) Proof of Service.
for filing shall contain an acknowledgment of , I
service by the person served or proof of service (1) A paper presented for filing must contain
in the form of a statement of the date and either of the following:
manner of service, of the name of the person I

served, and of the addresses to which the papers (A) an acknowledgment of service by the LJ
were mailed or at which they were delivered, person served; or
certified by the person who made service.
Proof of service may appear on or'be affixed to (B) proof of service consisting of a
the papers filed. I When a' brief or appendix is statement by' the person who made "''
filed by ma(iing or dispatch in accordance with service certifying:L
Rule 25 (a) (B);133the proof'of service shall also
state the date and manner by 'which th '(i) 'thedate and manner of service;
document was mailed orf dispatched to the clerk.

l P ,,jl F141lr [''1,r,,l I ,' ,'j':*,L' ' ',1 ,,(ii) the names of the persons
served; and

(iii) their mailing addresses or the'
addresses of the places of delivery.

(2) When a brief or appendix is filed by
mailing or dispatch in accordance with Rule"
25(a)(2)(B), the proof of service must also
state the date and manner by which the
document was mailed or dispatched to the 7
clerk. L)

(3) Proof of service may appear on or be
affixed to the papers filed.L

(e) Number of Copies. - Whenever these rules (e) Number of Copies. When these rules require
require the filing or furnishing of a number of the filing or furnishing of a number of copies, a L
copies, a court may require a different number by court may require a different number by local
local rule or by order in a particular case. rule or by order in a particular case. r

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; a substantive amendment is recommended, however, in subdivision (a).

Subdivision (a). The substantive amendment recommended in this subdivision is in subparagraph L
(a)(2)(C) and is a companion to a recommended amendment in Rule 4(c). Currently Rule 25(a)(2)(C)
provides that if an inmate confined in an institution files a document by depositing it in the institutionts
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(I internal mail system, the document is timely filed if deposited on or before the last day for filing. Some
institutions have special internal mail systems for handling legal mail; such systems often record the date
of deposit of mail by an inmate, the date of delivery of mail to an inmate, etc. The Advisory Committee
recommends amending the rule to require an inmate to use the system designed for legal mail, if there is

r one, in order to receive the benefit of this subparagraph.

L | Rule 26. Computation and extension of time Rule 26. Computing and Extending
Time

L | (a) Computation of time. - In computing any (a) Computing Time. The following rules apply
period of time prescribed or allowed by these rules, in computing any period of time specified in

| by an order of court, or by any applicable statute, these rules or in any local rule, court order, or
t | the day of the act, event, or default from which the applicable statute:

designated period of time begins to run shall not be
included. The last day of the period so computed (1) Exclude the day of the act, event, or default

L | shall be included, unless it is a Saturday, a Sunday, that begins the period.
or a legal holiday, or, when the act to be done is the

he filing of a paper in court, a day on which weather or (2) Exclude intermediate Saturdays, Sundays,
other conditions have made the office of the clerk of and legal holidays when the period is less
the court inaccessible, in which event the period than 7 days, unless stated in calendar days.

F | runs until the end of the next day which is not one
L | of the aforementioned days'. When the period of (3) Include the last day of the period unless it

time prescribed or allowed is less than 7 days, is a Saturday, Sunday, legal holiday, or -

r7 |intermediate Saturdays, Sundays, and legal holidays if the act to be done is filing a paper in
shall be excluded in the computation. court - a day on which the weather or

other conditions make the clerk's office
inaccessible.L.

i1| As used in this rule "legal holiday" includes New (4) As used in this rule, "legal holiday" means
Year's Day, Birthday of Martin Luther King, Jr., New Year's Day, Martin Luther King, Jr.'s
Washington's Birthday, Memorial Day, Birthday, Presidents' Day, Memorial Day,
Independence Day, Labor Day, Columbus Day, Independence Day, Labor Day, Columbus
Veterans Day, Thanksgiving Day, Christmas Day, Day, Veterans' Day, Thanksgiving Day,
and any other day appointed as a holiday by the Christmas Day, and any other day declared
President or the Congress of the United States. It a holiday by the President, Congress, or

L | shall also include a day appointed as a holiday by the state in which is located either the
the state wherein the district court which rendered district court that rendered the challenged
the judgment or order which is or may be appealed judgment or order, or the circuit clerk'sL | from is situated, or by the state wherein the principal office.
principal office of the clerk of the court of appeals

L in which the appeal is pending is located.
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(b) Enlargement of time. - The court for good (b) Extending Time. For good cause, the court
cause shown may upon motion enlarge the time may extend the time prescribed by these rules
prescribed by these rules or by its order for doing or by its order to perform any act, or may K
any act, or may permit an act to be done after the permit an act to be done after that time expires.
expiration of such time; but the court may not But the court may not extend the time to file:
enlarge the time for filing a notice of appeal, a
petition for allowance, or a petition for permission (1) a notice of appeal (except as authorized in
to appeal. Nor may the court enlarge the time Rule 4) or a petition for permission to r
prescribed by law for filing a petition to enjoin, set appeal, or
aside, suspend, modify, enforce or otherwise
review, or a notice of appeal from, an order of an (2) a notice of appeal from or a petition to
administrative agencyi board, commission or officer enjoin, set aside, suspend, modify, enforce,
of the United States, except as specifically or otherwise review an order of an
authorized by law. administrative agency, board, commission, L

or officer of the United States, unless
specifically authorized by law.

(c) Additional Time after Service. When a party (c) Additional Time after Service. When a party
is required or permitted to act within a is required or permitted to act within a
prescribed period after service of a paper upon prescribed period after a paper is served on that'
that party, 3 calendar days are added to the party, 3 calendar days are added to the
prescribed period unless the paper is delivered prescribed period unless the paper is delivered
on the date of service stated in the proof of I on the date of service stated in the proof of
service. service.

Comnittee Note C

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language F
to make style and terminology consistent throughout the appellate rules. These changes are intended to L
be stylistic only; two substantive changes are recommended, however, in subdivision (a).

Subdivision (a). First, the amendments make theicomputation method prescribed in this rule applicable l T
to any time period imposed by a local rule. This means that -if a local rule establishing a time limit is
permitted, the national rule will govern the computation of that period. V

Second, paragraph (a)(2) includes language clarifying that whenever the rules establish a time period in
"calendar days," weekends and legal holidays are Icounted. 
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Rule 26.1. Corporate Disclosure Statement Rule 26.1. Corporate Disclosure
Statement

Any non-governmental corporate party to a civil (a) Who Must File. Any nongovernmental
L or bankruptcy case or agency review proceeding and corporate party to a proceeding in a court of

any non-governmental corporate defendant in a appeals must file a statement identifying all its
criminal case must file a statement identifying all parent corporations and listing any publicly held
parent companies, subsidiaries (except wholly- company that owns 10% or more of the party's
owned subsidiaries), and affiliates that have issued stock.

r shares to the public. The statement must be filed
with a party's principal brief or upon filing a (b) Time for Filing. A party must file the
motion, response, petition, or answer in the court of statement with the principal brief or upon filing
appeals, whichever first occurs, unless a local rule a motion, response, petition, or answer in the
requires earlier filing. Whenever the statement is court of appeals, whichever occurs first, unless
filed before a party's principal brief, an original and a local rule requires earlier filing. Even if the

C three copies of the statement must be filed unless the statement has already been filed, the party's
court requires the filing of a different number by principal brief must include the statement before
local rule or by order in a particular case. The the table of contents.

C statement must be included in front of the table of
contents in a party's principal brief even if the (c) Number of Copies. If the statement is filed
statement was previously filed. before the principal brief, the party must file an

L original and 3 copies unless the court requires a
different number by local rule or by order in a

E particular case.

-r Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; a substantive change is recommended, however, in subdivision (a).

L Subdivison (a). The amendment deletes the requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although several circuit rules require identification of such

L entities, the Committee believes that such disclosure is unnecessary.

A disclosure statement assists a judge in ascertaining whether or not the judge has an interest that should
cause the judge to recuse himself or herself from the case. Given that purpose, disclosure of entities that would
not be adversely affected by a decision in the case is unnecessary.

Disclosure of a party's parent corporation is necessary because a judgment against a subsidiary can negatively
impact the parent. A judge who owns stock in the parent corporation, therefore, has an interest in litigation
involving the subsidiary. The rule requires disclosure of all of a party's parent corporations meaning
grandparent and great grandparent corporations as well. For example, if a party is a closely held corporation,
the majority shareholder of which is a corporation formed by a publicly traded corporation for the purpose of
acquiring and holding the shares of the party, the publicly traded grandparent corporation should be disclosed.
Conversely, disclosure of a party's subsidiaries or affiliated corporations is ordinarily unnecessary. For
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example, if a party is a part owner of a corporation in which a judge owns stock, the possibility is quite remote
that the judge might be biased by the fact that the judge and the litigant are co-owners of a corporation. C

The amendment, however, adds a requirement that the party lists all its stockholders that are publicly held
companies owning 10% or more of thestock of the party. A judgment against a corporate party can adversely
affect the value of the company's stock and, therefore, persons owning stock in the party have an interest in the
outcome of the litigation. A judge owning stock in a corpor~ate party ordinarily recuses'hiimself or herself. The
new requirement takes the analysis one step further and assumes that if a judge owns stock in a publicly held
corporation which in turn owns 10% or more'of the stock in the party, the judge may have sufficient interest
in the litigation to require recusal. The 10% threshold ensures that the corporation 'in which the judge may own
stock is itself sufficiently invested in the party that a judgment ,adverse to the party could have an adverse C

impact upon the investing coration in which the judge may own stock,,, This requirement is modeled on the
Seventh Circuit's disclosure requirement.

Subdivision (b). The language requiring inclusion of the disclosure statement"in a party's principal brief is
moved to this subdivision because it deals with the time for filing the, statement. ,

LJ

P,
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Rule 27. Motions Rule 27. Motions
F.L 

(a) Content of motions; response. - Unless (a) In General.
another form is elsewhere prescribed by these rules,

r- an application for an order or other relief shall be (1) Application for Relief. An application for
L made by filing a motion for such order or relief with an order or other relief is made by motion

proof of service on all other parties. The motion unless these rules prescribe another form.
shall contain or be~ accompanied by any matter A motion must be in writing unless the
required by a specific'provision of these rules court permits otherwise.
governing such a motion, shall state with

7 particularity the grounds on which itis based, and (2) Contents of a Motion.
L shall set forth the order or relief sought. If a motion

is supported by briefs, affidavits or other papers, (A) Grounds and relief sought. A
they shall be served and filed with the motion. motion must state with

particularity the grounds for the
motion, the relief sought, and the
legal argument necessary to
support it.

L f (B) Accompanying documents.

(i) Any affidavit or other paper
L necessary to support a motion

must be served and filed with the
motion.

(ii) An affidavit must contain only
V factual information, not legal

argument.

(iii) A motion seeking substantive
relief must include a copy of the
trial court's opinion or agency's
decision as a separate exhibit.

(C) Documents barred or not required.

[J (i) A separate brief supporting or
responding to a motion must not
be filed.

(ii) A notice of motion is not required.;;''

______________________ (iii) A proposed order is not required.
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Any party may file a response in opposition to a (3) Response.
motion other than one for procedural order [for r
which see subdivision (b)} within 7 days after (A) Time to file. Any party may file a LJ
service of the motion, but motions authorized by response to a motion; Rule 27(a)(2)
Rules 8, 9, 18 and 41 may be acted upon after governs its contents. The response
reasonable notice, and the court may shorten or must be filed within 10 days after K
extend the time for responding to any motion. service of the motion unless the court

shortens or extends the time. A F
motion authorized by Rules 8, 9, 18,
or 41 may be granted before the 10-day

period runs only if the court gives
reasonable notice to the parties that it
intends to act sooner.

(B) Request for affirmative relief. A L
response may include a motion for
affirmative relief. The time to I
respond to the new motion, and to
reply to that response, are governed
by Rule 27(a)(3)(A) and (a)(4). The |
title of the response must alert the

,,h court to the request for relief.

(4) Reply to Response. Any reply to a
response must be filed within 7 days after FT
service of the response. A reply must not K
present matters that do not relate to the
response. 

(b) Determination of motions for procedural (b) Disposition of a Motion for a Procedural L
orders. - Notwithstanding the provisions of (a) of Order. The court may act on a motion for a
this Rule 27 as to motions generally, motions for procedural order - including a motion under
procedural orders, including any motion under Rule Rule 26(b) - at any time without awaiting a
26(b), may be acted upon at any time, without response, and may, by rule or by order in a
awaiting a response thereto, and pursuant to rule or particular case, authorize its clerk to act on
order of the court, motions for specified types of specified types of procedural motions. A party
procedural orders may be disposed of by the clerk. adversely affected by the court's, or the clerk's,,
Any party adversely affected by such action may by action may file a motion to reconsider, vacate,
application to the court request consideration, or modify that action. Timely opposition filed 7
vacation, or modification of such action after the motion is granted in whole or in part

does not constitute a request to reconsider,
vacate, or modify the disposition; a motion |
requesting that relief must be filed.
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(c) Power of a single judge to entertain (c) Power of a Single Judge to Entertain a
motions. - In addition to the authority expressly Motion. A circuit judge may act alone on any
conferred by these rules or by law, a single judge of motion, but may not dismiss or otherwise
a court of appeals may entertain and may grant or determine an appeal or other proceeding. A
deny any request for relief which under these rules court of appeals may provide by rule or by

L may properly be sought by motion, except that a order in a particular case that only the court
single judge may not dismiss or otherwise determine may act on any motion or class of motions.
an appeal or other proceeding, and except that a The court may review the action of a single
court of appeals may provide by order or rule that judge.
any motion or class of motions must be acted upon
by the court. The action of a single judge may be
reviewed by the court.

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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(d) Form of Papers;, Number of Copies. - All (d) Form of Papers; Page Limits; and Number of
papers relating to a motion may be typewritten. An Copies. 51
original and three copies must be filed unless the
court requires the filing of a different number by (1) Format.
local rule or by order in a particular case.,

(A ]Reproduction. A motion, response,
or reply may be reproduced" by any
process that yields a clear black image',
on lightpaper. The paper must be
opaque and' unglazed.' 'Only one side
of the paper maybe used.'

(B) Cover. A cover is not required but
there must be a caption that includes
the case number, the name of the
court, the title of the case, and a brief
descriptive title indicating the purpose LI
of the motion and identifying the party
or parties for whom it is filed.r

(C) Binding. The document must be
bound in any manner that is secure,
does not obscure the text, and permits L

the document to lie reasonably flat
when open. C

(D) Paper size, line spacing, and
margins. The document must be on
81/2 by 11 inch paper. The text must
be double-spaced, but quotations more
than two lines long may be indented
and single-spaced. Headings and
footnotes may be single-spaced.
Margins must be at least one inch on V
all four sides. Page numbers may be
placed in the margins, but no text may
appear there.

LJ
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(2) Page Limits. A motion or a response to a
motion must not exceed 20 pages, exclusive
of the corporate disclosure statement and
accompanying documents authorized by
Rule 27(a)(2)(B), unless the court permits
or directs otherwise. A reply to a response
must not exceed 10 pages.

(3) Number of Copies. An original and 3
copies must be filed unless the court
requires a different number by local rule or
by order in a particular case.

(e) Oral Argument. A motion will be decided
without oral argument unless the court orders
otherwise.

Committee Note

In addition to amending Rule 27 to conform to uniform drafting standards, several substantive
amendments are recommended. The Advisory Committee had been working on substantive amendments
to Rule 27 just prior to completion of this larger project. Rather than publish the Rule 27 amendments
separately, they have been made a part of this packet.

Subdivision (a). Paragraph (1) retains the language of the existing rule indicating that an application
for an order or other relief is made by filing a motion unless another form is required by some other
provision in the rules.

Paragraph (1) also states that a motion must be in writing unless the court permits otherwise. The
writing requirement has been implicit in the rule; the Advisory Committee decided to make it explicit.
There are, however, instances in which a court may permit oral motions. Perhaps the most common such
instance would be a motion made during oral argument in the presence of opposing counsel; for example,
a request for permission to submit a supplemental brief on an issue raised by the court for the first time at
oral argument. Rather than limit oral motions to those made during oral argument or, conversely, assume
the propriety of making even extremely complex motions orally during argument, the Advisory Committee
decided that it is better to leave the determination of the propriety of an oral motion to the court's
discretion. The provision does not disturb the practice in those circuits that permit certain procedural
motions, such as a motion for extension of time for filing a brief, to be made by telephone and ruled upon
by the clerk.

Paragraph (2) outlines the contents of a motion. It begins with the general requirement from the current
rule that a motion must state with particularity the grounds supporting it and the relief requested. It adds
a requirement that all legal arguments should be presented in the body of the motion; a separate brief or
memorandum supporting or responding to a motion must not be filed. The Supreme Court uses this single
document approach. Sup. Ct. R. 21.1. In furtherance of the requirement that all legal argument must be
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contained in the body of the motion, paragraph (2) also states that an affidavit that is attached to a motion 6,J
should contain only factual information and not legal argument.

Paragraph (2) further states that whenever a motion requests substantive relief, a copy of the trial court's
opinion or agency's decision must be attached.

Although it is common to present a district court with a proposed order along with the motion requesting
relief, that is notthe practice in the courts of appeals. A proposed order is not required and is not expected
or desired. Nor is a notice of motion required.

Paragraph (3) retains the provisions of the current rule concerning the filing of a response to a motion
fo 'esodin ha Fbtm

except that the time borrespondng lhas een expanded to 10 days rather than 7 days. Because the time
periods in the rule apply to a substantive motion as well as a procedural motion, the longer time period may
help reduce the number of motions for extension of time, or at least provide a more realistic time frame
within which to make and dispose of such a motion. L

A party filing a response in opposition to a motion may also request affirmative relief. It is the Advisory
Committee's judgment that it is permissible to combine the response and the new motion in the same
document. Indeed, because there may be substantial overlap of arguments in the response and in the
request for affirmative relief, a combined document, may be preferable. If a request for relief is combined C

with a response, the caption of the document must alert the court to the request for relief. The time for a
response to such a new request and forreply to that response are governed by the general rules regulating
responses and replies. I '

Paragraph (4) is new. Two circuits currently have rules authorizing a reply. As a general matter, a replyp
should not reargue propositions presented in the motion or present matters that do not relate to the K
response. Sometimes matters relevant to the motion arise after the motion is filed; treatment of such
matters in the reply is appropriate even though strictly speaking it may not relate to the response.

Subdivision (b). The material in this subdivision remains substantively unchanged except to clarify that
one may file a motion for reconsideration, etc., of a disposition by either the court or the clerk. A new
sentence is added indicating that if a motion is granted in whole or in part before the filing of timely F
opposition to the motion, the filing of the opposition is not treated as a request for reconsideration, etc.
A party wishing to have the court reconsider, vacate, or modify the disposition must file a new motion that
addresses the order granting the motion.

Although the rule, does not require a court to do so, it would be helpful if, whenever a motion is disposed
of before receipt of any response from the opposing party, the ruling indicates that it was issued without
awaiting a response. Such a statement will aid the opposing party in deciding whether to request
reconsideration. The opposing party may have mailed a response about the time of the ruling and be L
uncertain whether the court has considered it.

Subdivision (c). The changes in this subdivision are stylistic only. No substantives changes are
intended.

Subdivision (d). This subdivision has been substantially revised. E
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The format requirements have been moved from Rule 32(b) to paragraph (l of this subdivision. No
cover is required, but a caption is needed as well as a descriptive title indicating the purpose of the motion

V and identifying the party or parties for whom it is filed. Spiral binding or secure stapling at the upper left-
hand corner satisfies the binding requirement. But they are not intended to be the exclusive methods of
binding.

Paragraph (2) establishes page limits; twenty pages for a motion or a response, and ten pages for a reply.
Three circuits have established page limits by local rule. This rule does not-establish special page limits
for those instances in which a party combines a response to a motion with a new request for affirmative
relief. Because a combined document most often will be used when there is substantial overlap in the
argument in opposition to the motion and in the argument for the affirmative relief, twenty pages may be
sufficient in most instances. If it is not, the party may request additional pages. If ten pages is insufficient
for the original movant to both reply to the response, and respond to the new request for affirmative relief,
two separate documents may be used or a request for additional pages may be made.

The changes in paragraph (4) are stylistic only. No substantive changes are intended.

Subdivision (e). This new provision makes it clear that there is no right to oral argument on a motion.
Seven circuits have local rules stating that oral argument of motions will not be held unless the court orders
it.

[vP ,, !~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Rule 28. Briefs Rule 28. Briefs

(a) Appellant's Brief. - The brief of the (a) Appellant's Brief. The appellant's brief must L
appellant must contain, under appropriate contain, under appropriate headings and in the
headings and in the order here indicated: order indicated:

(1) A table of contents, with page references, (1) a corporate disclosure statement if required
and a table of cases (alphabetically by Rule 26.1-,
arranged), statutes and other authorities F
cited, with references to the pages of the (2) a table of contents, with page references;
brief where they are cited. i-

(3) a table of authorities - cases
(alphabetically arranged), statutes, and
other authorities - with references to the
pages of the brief where they are cited;

(2) A statement of subject matter and appellate (4) a jurisdictional statement, including:
jurisdiction. The statement shall include: (i) Li
a statement of the basis for subject matter (A) the basis for the district court's or
jurisdiction in the district court or agency, agency's subject-matter jurisdiction,
with citation to applicable statutory with citations to applicable statutory
provisions and with reference to the provisions and stating relevant facts
relevant facts to establish such jurisdiction; establishing jurisdiction; V
(ii) a statement of the basis for jurisdiction
in the court of appeals, with citation to (B) the basis for the court of appeals'
applicable statutory provisions and with jurisdiction, with citations to applicable U-
reference to the relevant facts to establish statutory provisions and stating
such jurisdiction; the statement shall relevant facts establishing jurisdiction;
include relevant filing dates establishing the
timeliness of the appeal or petition for (C) the filing dates establishing the
review and (a) shall state that the appeal is timeliness of the appeal or petition for -

from a final order or a final judgment that review; and EJ
disposes of all claims with respect to all
parties or, if not, (b) shall include (D) an assertion that the appeal is from a 1
information establishing that the court of final order or judgment that disposes of L 
appeals has jurisdiction on some other all parties' claims, or information
basis. establishing the court of appeals' 7

jurisdiction on some other basis; 1
(3) A statement of the issues presented for

review. (5) a statement of the issues presented for
review; I
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(4) A statement of the case. The statement (6) a statement of the case briefly indicating
shall first indicate briefly the nature of the the nature of the case, the course of
case, the course of proceedings, and its proceedings, and the disposition below;
disposition in the court below. There shall
follow a statement of the facts relevant to (7) a statement of facts relevant to the issues

L the issues presented for review, with submitted for review with appropriate
appropriate references to the record (see references to the record (see Rule 28(e));
subdivision (e)).

(8) a summary of the argument, which must
(5) A summary of argument. The summary contain a succinct, clear, and accurate

should contain a succinct, clear, and statement of the arguments made in the
accurate statement of the arguments made body of the brief, and which must not
in the body of the brief. It should not be a merely repeat the argument headings;
mere repetition of the argument headings.

(9) the argument, which must contain:
(6) An argument. The argument must containL the contentions of the appellant on the (A) appellant's contentions and the

issues presented, and the reasons therefor, reasons for them, with citations to
- with citations to the authorities, statutes, the authorities and parts of the

and parts of the record relied on. The record on which'the appellant relies;
argument must also include for each issue a and
concise statement of the applicable standard
of review;! this statement may appear in the (B) for each issue, a concise statement of
discussiobnof each issue or under a separate the applicable standard of review
heading pplaced before the, discussion of the (which may appear in the discussion
issues. - of the issue or under a separate

heading placed before the discussion
(7) A short conclusion stating the precise relief of the issues);

L sought.
(10) a short conclusion stating the precise

relief sought; and

(11) the certificate of compliance, if required
i ___________________________________________ lby Rule 32(a)(7).

L
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(b) Appellee's Brief. - The brief of the (b) Appellee's Brief. The appellee's brief must
appellee must conform to the conform to the requirements of Rule
requirements of paragraphs (a)(l)-(6), 28(a)(l)-(9) and (11), except that none of the F
except that none of the following need following need appear unless the appellee is
appear unless the-appellee is dissatisfied dissatisfied with the appellant's statement:
with the statement of the appellant: L.

(1) the jurisdictional statement;_
(1) the jurisdictional statement;
(2) the statement of the issues; (2) the statement of the issues; li
(3) the statement of the case;
(4) the statement of the standard of review. (3) the statement of the case; L

(4) the statement of the facts;, and

(5) the statement of the standard of review.

(c) Reply brief. - The appellant may file a brief (c) Reply Brief. The appellant may file a brief in
in reply to the brief of the appellee, and if the reply to the appellee's brief. An appellee who L
appellee has cross-appealed, the appellee may has cross-appealed may file a brief in reply to
file a brief in reply to the response of the the appellant's response to the issues presented
appellant to the issues presented by the cross by the cross-appeal. Unlessithe court permits, V
appeal. No further briefs may be filed except no further briefs may be filed., A reply brief
with leave of court. All reply briefs shall must contain a table of contents, with page F
contain a table of contents, with page references, and a table of authorities - cases
references, and a table of cases (alphabetically arranged), statutes, and other
(alphabetically arranged), statutes and other authorities - with references to the pages of the.1
authorities cited, with references to the pages reply brief where they are cited.
of the reply brief where they are cited.

(d) References in briefs to parties. - Counsel (d) References to Parties. In briefs and at oral
will be expected in their briefs and oral X argument, counsel should minimize use of the
arguments to keep to a minimum references terms "appellant" and "appellee." To make E
to parties by such designations as "appellant" briefs clear, counsel should use the parties'
and "appellee". It promotes clarity to use the actual names or the designations used in the
designations used in the lower court or in the lower court or agency proceeding, or such,
agency proceedings, or the actual names of descriptive terms as "the employee," "the
parties, or descriptive terms such as "the injured person," "the taxpayer," "the ship,"
employee," "the injured person," "the "the stevedore." K
taxpayer," "the ship," "the stevedore," etc.
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(e) References in briefs to the record.- (e) References to the Record. References to the
References in the briefs to parts of the record parts of the record contained in the appendix
reproduced in the appendix filed with the brief filed with the appellant's brief must be to the
of the appellant (see Rule 30(a)) shall be to the pages of the appendix. If the appendix is
pages of the appendix at which those parts prepared after the briefs are filed, a party

L " appear. If the appendix is prepared after the referring to the record must follow one of the
briefs are filed, references in the briefs to the methods detailed in Rule 30(c). If the original

Cl~ record shall be made by one of the methods record is used under Rule 30(f) and is not
L allowed by Rule 30(c). If the record is consecutively paginated, or if the brief refers to

reproduced in accordance with the provisions of an unreproduced part of the record, any
Rule 30(f), or if references are made in the reference must be to the page of the original

L briefs to parts of the record not reproduced, the 'document. For example:
references shall be to the pages of the parts ofL I, the record involved; e.g., Answer p. 7, Motion * Answer p. 7;
for Judgment p. 2, Transcript p. 231. * Motion for Judgment p. 2;
Intelligible abbreviations may be used. If * Transcript p. 23 1.
reference is made to evidence the admissibility
of which is in controversy, reference shall be Only clear abbreviations may be used. A party
made to the pages of the appendix or of the referring to evidence whose admissibility is in

L k ' transcript at which the evidence was identified, controversy must cite the pages of the appendix
offered, and received or rejected. or of te transcript at which the evidence was

identified, offered, and received or rejected.

- (f) Reproduction of statutes, rules, regulations, (f) Reproduction of Statutes, Rules, Regulations,
etc.- If determination of the issues presented etc. If the court's determination of the issues
requires the study of statutes, rules, regulations, presented requires the study of statutes, rules,
etc. or relevant parts thereof, they shall be regulations, etc.'," the relevant parts must be set

I reproduced in the brief or in an addendum at out in the brief or in an addendum at the end, or
the end, or they may be supplied to the court in may be supplied to the court in pamphlet form.
pamphlet form.

L (g) Length' of briefs. -Except by permission of ( Reserved]
the court, or as specified by local rule of the
court of appeals, principal briefs must not

L ; exceed 50 pages, and reply briefs must not
exceedi25 pages; exclusive of pages containing
the corporate disclosure statement, table of

L a contents, tables of citations, proof of service,
and any addendum containing statutes, rules,Li ! regulations, etc.
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(h) Briefs in, cases involving cross appeals. -If a (h) Briefs in a Case Involving a Cross-Appeal. If
cross appeal is filed, the party who first files a a cross-appeal is filed, the party who files a
notice of appeal, or in the event that the notices notice of appeal first is the appellant for the
are filed on the same ,day, the plaintiff in the ,purposes, of this rule and Rules 30, 31, and 34.
proceeding below shall be deemed the appellant If notices are filed on the same day, the plaintiff
for the purposes of this rule and Rules 30 ,and -n the proceeding below is the appellant. These £7
31, unless the parties otherwise agree or the designations may be modified by agreement of
court otherwise forders. The brief of the h parties or by court order. With respect to
appellee shall conform to the requirements of appellee's cross-appeal and response to,
subdivision (a)(1)- O) of this rule with respect to appellant's brief, appellee',s brief must rconform
the appellee's cross appealas well as respond to to the requirements of Rule 28(a)(1) (11). But
the brief of the appellant except that a statement anllappelee who is satisfied with appellant's
of the case need not be made unless the appellee statement need not include a Istatement of the
is dissatisfied with the statemenof the case, or of the facts. '

appellant. , Fr

(i) Briefs in cases involving multiple appellants or[ Q*) Briefs in a Case Involving Multiple f
appellees. - In casesinvol ng more -,than one Appellants r Appellees. In acaseyo g ,
appellant or appellee,jnclg ases more than one appellant or appellee, including
consolidated for purpsesbof the,,appea, J!any consolidated cLasesI, any number of applants or £
number of either may join in a ,single btrief, and appellees ya jof i a b'rief, andany party may
any, appelan oppelee lnay'aot adopt by refrence a part of another's brief.
reference any pat of;the frief of another. Parties may ljso joi in reply biefs. F £7
Parties may similarly join in rely brifs, 1

ie) Citation of suppleenta a ten )Cita of uppleenta1 Authoriies I

pertainent and signficbAt or to l pertinen b and, sig'm ant auathorities come t
attention of a ar ethf ritats. party s attexlotionafte the par's brif hseen

~gument, F Ir F i& T
en or aftr oie FF, ~ ~ f~ filed IF afr oral1#gument uft~r

A ny re poneyhllb may e prompya~i~tly cn shler d11 Fe 1Fi i4F j~ ,1lal lIst1d 111+'llliii'id lii -

decii h a party mayecuipn - promptly avset,
ofsithmcurtlby lettedi. ith 1a copy to ja 'l circuitt cler b , l , w a py all other

I~~~ ~~~~~~ LL I C, I I I K I, , 1rf7,11 itt lF !, 

counsel, setting forth the citain ~ eesalpaftie"s,F111settingfotte citatiquns. 11jIhe letter
be a reference either to the ipag ofte~rerMust sate17 -ytotargument fthe eaonsi for the
to a point argued orally to whiclh the citatiossplmna ~itans;,refeigethrote
pertain, but the letter shall witout agument page o~fq1te11brief or t~o a ,poinit argge~d ~orOy I £

i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~t L 

Pstate the areasons for the s8ipplem ent, A citations.nAny r'spnnset[7nust pemadeI pompty and must,
Any response shall be made pronmptly ndsalF be~ "s 'imi ylm d.~ Fl

be similarly limited. 
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

Li Several substantive changes are recommended in this rule, however. Most of them are necessary to
conform Rule 28 with changes recommended in Rule 32.

Subdivision (a). The current rule requires a brief to include a statement of the case which includes a
description of the nature of the case, the course of proceedings, the disposition of the case - all of which
might be described as the procedural history - as well as a statement of the facts. The amendments
separate this into two statements: one procedural, called the statement of the case; and one factual, called
the statement of the facts. The Advisory Committee believes that the separation will be helpful to the
judges. The table of contents and table of authorities have also been separated into two distinct items.

An additional amendment of subdivision (a) is recommended to conform it with an amendment being
made to Rule 32. Rule 32(a)(7) generally requires a brief to include a certificate of compliance with type-
volume limitations contained in that rule. (No certificate is required if a brief does not exceed 30 pages,
or 15 pages for a reply brief.) Rule 28(a) is amended to include that certificate in the list of items that must
be included in a brief whenever it is required by Rule 32.li

Subdivision (g). The amendments delete subdivision (g) that limited a principal brief to 50 pages and
!4 a reply brief to 25 pages. The length limitations have been moved to Rule 32. Rule 32 deals generally with

the format for a brief or appendix.

i Subdivision (h). The amendment requires an appellee's brief to comply with Rule 28(a)(1) through (11)
with regard to a cross-appeal. The addition of separate paragraphs requiring a corporate disclosure
statement, table of authorities, statement of facts, and certificate of compliance increased the relevant

L paragraphs of subdivision (a) from (7) to (11). The other changes are stylistic; no substantive changes are
intended.

Li
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Rule 29. Brief of an Amicus Curiae Rule 29. Brief of an Amicus Curiae

A brief of an amicus curiae may be filed only if (a) When Permitted. The United States or its L
accompanied by written consent of all parties, or by officer or agency, or a State, Territory,
leave of court granted on motion or at the request of Commonwealth, or the District of Columbia
the court, except that'consent or leave shall not be may file an amiicus-curiae brief without the
required when the brief is presented by the United consent of the parties or leaveWof court. -Any
States or an officer or agency thereof, or by a State, other annicus curiae may file a brief only by 7
Territory or lCommonwealth. The brief may be leave of court or if the brief states that all
conditionally filed with the motion for leave. A parties have consented to-its filing.
motion for leave shall identify the interest of the 7
applicant and 'shall state the reasons why a brief of (b) Motion for Leave to File. The motion must be L
an amicus curiae is desirable. Save as all parties' accompanied by the proposed brief and state:

'otherwise consent, any amicus curiae shall file its
brief within the time allowed the party whose (1) the movant's interest; and
position as to affwmance tor reversal the amicus
brief will support'unlest cout for cause shown - (2)' the reason why an amicus brief is desirable 7
shall grant leave for later filing, in which event it and why the matters asserted are relevant to
shall specify withinwhat period an opposing party the disposition of the case.
may answer. A motion of an anicus curiae to
participate in the toralarguiment will be granted only
for extraordiry reasons.>'

Or

EJ
Li
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(c) Contents and Form. An amicus brief must
comply with Rule 32. In addition to the
requirements of Rule 32, the cover must
identify the party or parties supported and

r7 indicate whether the brief supports affirmanceI or reversal. If an amicus curiae is a
corporation, the brief must include a disclosure
statement like that required of parties by Rule

L 26.1. An amicus brief need not comply with
Rule 28, but must include the following:

Lw (1) a table of contents, with page references;

7 (2) a table of authorities - cases
(alphabetically arranged), statutes and other
authorities - with references to the pages
of the brief where they are cited;

(3) a concise statement of the identity of the
amicus curiae, its interest in the case, and
the source of its authority to file;

(4) an argument, which may be preceded by a
summary and which need not include a
statement of the applicable standard of
review; and

(5) a certificate of compliance, if required by
Rule 32(a)(7).

L
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(d) Length. Except by the court's permission, an
amicus brief may be no more than one-half the
maximum length authorized by these rules for a L
party's principal brief. If the court grants a
party permission to file a longer brief, that C

extension does not affect the length of an
amicus brief.

(e) Time for Filing. An amicus curiae must file its
brief, accompanied by a motion for filing when
necessary, no later than 7 days after the IL
principal brief of the party being supported is v

filed. An amicus curiae that does not support -

either party must file its brief no later than 7 L
days after the appellant's or petitioner's
principal brief is filed. A court may grant leave'
for later filing, specifying the time within which,
an opposing party may answer.

(f) Reply Brief. Except by the court's permission,
an amicus curiae may not file a reply brief.

(g) Oral Argument. An amicus curiae may L
participate in oral argument only with the
court's permission. K

Comnmditee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition to
4 changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however.

L
Subdivision (a). The major change in this subpart is that when a brief is filed with the consent of all parties, it

is no longer necessary to obtain the parties' written consent and to file the consents with the brief. It is sufficient n
to obtain the parties' oral consent and to state in the brief that all parties have consented. It is sometimes difficult L
to obtain all the written consents by the filing deadline and it is not unusual for counsel to represent that parties have
consented; for example, in a motion for extension of time to file a brief it is not unusual for the movant to state that 7
the other parties have been consulted and they do not object to the extension. If a party's consent has been Li
misrepresented, the party will be able to take action before the court considers the amicus brief.

The District of Columbia is added to the list of entities allowed to file an amicus brief without consent of all W

parties. The other changes in this material are stylistic.
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Subdivision (b). The provision in the former rule, granting permission to conditionally file the brief with theF motion, is changed to one requiring that the brief accompany the motion. Sup. Ct. R. 37.4 requires that the proposed
brief be presented with the motion.

The former rule only required the motion to identify the applicant's interest and to generally state the reasons why
L an amicus brief is desirable. The amended rule additionally requires that the motion state the relevance of the

matters asserted to the disposition of the case. As Sup. Ct. R. 37.1 states:

An amicus curiae brief which brings relevant matter to the attention of the Court that has not already
been brought to its attention by the parties is of considerable help to the Court. An amicus curiae
brief which does not serve this purpose simply burdens the staff and facilities of the Court and its

L filing is not favored.

Because the relevance of the matters asserted by an amicus is ordinarily the most compelling reason for granting
X leave to file, the Committee believes that it is helpful to explicitly require such a showing.

Subdivision (c). The provisions in this subdivision are entirely new. Previously there was confusion as to
4 whether an amicus brief must include all of the items listed in Rule 28. Out of caution practitioners in some circuits

included all those items. Ordinarily that is unnecessary.

L The requirement that the cover identify the party supported and indicate whether the amicus supports affirmance
or reversal is an administrative aid.

Paragraph (c)(3) requires an amicus to state the source of its authority to file. The amicus simply must identify
which of the provisions in Rule 29(a) provides the basis for the amicus to file its brief.

Subdivision (d). This new provision imposes a shorter page limit for an amicus brief than for a party's brief.
This is appropriate for two reasons. First, an amicus may omit certain items that must be included in a party's brief.
Second, an amicus brief is supplemental. It need not address all issues or all facets of a case. It should treat only
matter not adequately addressed by a party.

Subdivision (e). The time limit for filing is changed. An amicus brief must be filed no later than 7 days after
the principal brief of the party being supported is filed. Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must be filed no later than 7 days after the appellant's or
petitioner's principal brief is filed. Note that in both instances the 7-day period runs from when a brief is filed. The
passive voice - "is filed" - is used deliberately. A party or amicus can send its brief to a court for filing and,
under Rule 25, the brief is timely if mailed within the filing period. Although the brief is timely if mailed within
the filing period, it is not "filed" until the court receives it and file stamps it. "Filing" is done by the court, not by
the party. It may be necessary for an amicus to contact the court to ascertain the filing date.

The 7-day stagger was adopted because it is long enough to permit an amicus to review the completed brief of
the party being supported and avoid repetitious argument. A 7-day period also is short enough that no adjustmentL need be made in the opposing party's briefing schedule. The opposing party will have sufficient time to review
arguments made by the amicus and address them in the party's responsive pleading. The timetable for filing the

e parties' briefs is unaffected by this change.
L
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L
A court may grant permission to file an amicus brief in a context in which the party does not file a "principal

brief"; for example, an amicus may be permitted to file in support of a party's petition for rehearing. In such
instances the court will establish the filing time for the amicus. L

The former rule's statement that a court may, for cause shown, grant leave for later filing is unnecessary. Rule
26(b) grants general authority to enlarge the time prescribed in these rules for good cause shown. This new rule, ,
however, states that when a court grants permission for later filing, the court must specify the period within which
an opposing party may answer the arguments of the amicus.

Subdivision (1). This subdivision generally prohibits the filing of a reply brief by an amicus curiae. Sup. Ct. R.
37 and local rules, of the D.C., Ninth, and'Federal Circuits state that an amicus may not file a reply brief. The role r
of an amicus should not require the use of a reply brief. tE

Subdivision (g). The language of this subdivision stating that an amicus will be granted permission to participate r
in oral argument "only for extraordinary reasons" has been deleted. The change is made to reflect more accurately L
the current practice in which it is not unusual for a court to permit an amicus to argue when a party is willing to
share its argument time with the amicus. The Committee does not intend, however, to suggest that in other instances V
an amicus will be permitted to argue'absent extraordinary circumstances.

r
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Rule 30. Appendix to the Briefs Rule 30. Appendix to the Briefs

(a) Duty of Appellant to Prepare and File; Content (a) Appellant's Responsibility.
of Appendix; Time for Filing; Number of
Copies. - The appellant must prepare and file an (1) Contents of the Appendix. The appellant
appendix to the briefs which must contain: (1) the must prepare and file an appendix to the

L. relevant docket entries in the proceeding below; (2) briefs containing:
any relevant portions of the pleadings, charge,
findings, or opinion; (3) the judgment, order, or (A) the relevant docket entries in the

L decision in question; and (4) any other parts of the proceeding below;
record to which the parties wish to direct the
particular attention of the court. Except where they (B) the relevant portions of the pleadings,
have independent relevance, memoranda of law in charge, findings, or opinion;
the district court should not be included in the
appendix. The fact that parts of the record are not (C) the judgment, order, or decision in
included in the appendix shall not prevent the question; and
parties or the court from relying on such parts.

Unless filing is to be deferred pursuant to the (D) other parts of the record to which the
provisions of subdivision (c) of this rule, the parties wish'to direct the court's
appellant must serve and file the appendix with the attention.
brief. Ten copies of the appendix must be filed with
the clerk, and one copy must be served on counsel (2) Excluded Material. Memoranda of law in
for each party separately represented, unless the the district court should not be included in
court requires the filing or service of a different the appendix unless they have independent
number by local rule or by order in a particular relevance. Parts of the record may be
case. relied on by the court or the parties even

though not included in the appendix.

(3) Time to File; Number of Copies. Unless
filing is deferred under Rule 30(c), the
appellant must file 10 copies of the
appendix with the brief and must serve one
copy on counsel for each party separately
represented. An unrepresented party
proceeding in forma pauperis must file 4
legible copies with the clerk, and one copy
must be served on counsel for each
separately represented party. The court
may by local rule or by order in a
particular case require the filing or service

L of a different number.
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(b) Determination of contents of appendix; cost of (b) All Parties' Responsibilities.
producing. - The parties are encouraged to agree F
as to the contents of the appendix. In the absence of (1) Determining the Contents of the
agreement, the appellant shall, not'later than 10 Appendix. The parties are encouraged to
days after the date on which the record is filed, agree on the contents of the appendix. In | '
serve on the appellee a designation of the parts of the absence of an agreement, the appellant iJ
the record which the appellant intends to include in must, within 10 days after the record is
the appendix and a statement of the issues which the filed, serve an the appellee a designation of
appellant intends to present for review. If the the parts of the record the appellant intends,
appellee deems it necessary to direct the particular to include in, the appendix and'la statement
attention of the Court to parts of the record not of the issuegs the appellant intends to present L
designated by the appellant the appellee shall, for review. The appellee may, within 10
within 10 days after receipt of the designation, serve days after receiving the designation, serve
upon the appellant a designation Iof thqs'e.'p~rts. The onl the ",appellant'a designation of additional
appellant shall include in, the appendix the parts thus parts to' which it wishes to direct the court's
designated with respect to the appeal and any cross attention. Theappellaint must include the,
appeal. In designating partsglof the record for designated partsin the appendix. The I 
inclusion in the appendix, the parties shall have paries must no engage in unnecessary 
regard for the fact that the entire record is always dsignation 'of'pas of tecord, because | 7,
available to the court for' irference and examination the entire record is aailable to tthe court. L
and shall not engage in unnecessary designation. Thi s parahpplies 'alsoto a' cross
The provisions of this paragraph shall apply to cross a6plai n rs-pele 
appellants and cross appellees. l i , 

Unless the parties otherwise agree, the cost of (2) Costs of Appendix, ,,Unless the, parties |
producing the appendix sOl initially be paid by the agree otherwise, the ,appellant must pay the
appellant, but if the appellan considers that parts of cost of the appendix. If the appellant
the record designated by Ithe appellee for inclusion considers parts of the record designated by ,

are unnecessary for the deermination of the issues the appellee to be unnecessary, the
presented the appellant mayso advise the appellee appellant may advise the appellee, who
and the appellee shall advance the cost of including must then advance the cost of including ,
such parts. The, cost, of producing the appendix shall those parts. The cost of the appendix is a
be taxed as costs in the cage, but if either party shall taxable cost. But if any party causes
cause matters to be included in the appendix unnecessary parts of the record to be
unnecessarily the court may impose the cost of included in the appendix, the court may
producing 'such parts on the party. Each circuit shall impose the cost of those parts on that party.
provide by local nle f~or II imposition of sanctions Each circuit must, by local rule, provide |
against attorneys wh ounresonably and vexatiously for sanctions against attorneys who
increase, the cost, of io, through, the inclusion unreasonably and vexatiously increase
of unnecessary matal int appendix ' litigation costs by including unnecessary L

j , ]',I,!7llllt'te; "Ll p 1 's i' 2 material in the appendix.
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(c) Alternative method of designating contents of (c) Deferred Appendix.
C the appendix; how references to the record may be

made in the briefs when alternative method is (1) Deferral Until After Briefs Are Filed.
used. - If the court shall so provide by rule for The court may provide by rule for classes
classes of cases or by order in specific, cases, of, cases or by order in a particular case thatK preparation of the appendix may be deferred until preparation of the appendix may be
after the briefs have been filed, and the appendix deferred until after the briefs have been
may be filed 21 days after service of the brief of the filed and that the appendix may be filed 21
appellee. If the preparation and filing of the days after the appellee's brief is served.
appendix is thus deferred, the provisions of Even though the filing of the appendix may

K subdivision (b) of this Rule 30 shall apply, except be deferred, Rule 30(b) applies; except that
that the designations referred to therein shall be a party must designate the parts of the
made by each party at the time each brief is served, record it wants included in the appendix 

7 and a statement of the issues presented shall be when it serves its brief, and need not
unnecessary. include a statement of the issues presented.

If the deferred appendix authorized by this (2) References to 'th6e Record.
subdivision is employed, references in the briefs toK ' the record may be to the pages of the parts of the (A) If the deferred appendix is used, the
record involved, in which event the original paging parties may cite in their briefs the
of each part of the record shall be indicated in the pertinent pages of the record. When

[appendix by placing in brackets the number of each the appendix is prepared, the record
page at the place in the appendix where the page pages cited in the briefs must be
begins. Or if a party desires to refer in a, brief indicated by inserting record page

L F directly to pages of the appendix, that party may numbers, in brackets, at places in the
Iserve and file typewritten or page proof copies of appendix where those pages of the
the brief within the time required by Rule 31(a), record appear.

Iwith appropriate references to the pages of the parts
of the record involved. In that event, within 14 days (B) A party who wants to refer directly to
,after the appendix is filed the party shall serve and pages of the appendix may serve and
file copies of the brief in the form prescribed by file copies of the brief within the time
Rule 32(a) containing references to the pages of the required by Rule 31 (a), containing
appendixmin place of or in addition to the initial appropriate reference's to pertinent
references to the pages of the parts of the record pages of the record. " In that event,
involved. No other changes may be 6made in the within 14 days after the appendix is
brief as initially served and filed, except that filed, the party must serve 'and file
typographical errors may be corrected. copies of the brief, containing

references to the pages of the appendix
in place of or in addition to the

L references to the pertinent pages of the
record. Except for the correction of
typographical errors, no other changes
may be made to the brief.
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(d) Arrangement of the appendix. - At the (d) Format of the Appendix. The appendix must
beginning of the appendix there shall be inserted a begin with a table of contents identifying the
list of the parts of the record which it contains, in page at which each part begins. The relevant
the order in which the parts are set out therein, with docket entries must follow the table of contents.
references to the pages of the appendix at which Other parts of the record must follow
each part begins. The relevant docket entries shall chronologically. When pages from the
be set out following the list of contents,. Thereafter, transcript of proceedings areplaced in the
other parts of the record shall be set out in appendix, the transcript page numbers must be D

chronological order. When matter contained in the shown in brackets immediately before the,
reporter's transcript of proceedings is, set out in the included pages. Omissions in the text of
appendix, the page of, thetranscript at which such papers or of the trahscript must be indicated by V
matter may be found shall be indicated in brackets asterisks. Immaterial formal matters (captions,
immediately before th matter ,which is seto subscriptions, acknowledgments;, etc.) should
Omissions in the text of papers or of the transcript beoitcd. '
must be indicated by, asteIsks mmaterial formal
matters (captions, subscriptions, acknowledgments,
etc.) shall be omitted. AIquestion and 'its answer
may be contained in asinglie paragraph. '

(e) Reproduction of exhibits. - Exhibits (e) Reproduction of Exhibits. Exhibits designated L
designated for inclusion in ,the appendix may be for inclusion in the appendix may be
contained in a separate volume, or volumes, suitably reproduced in a separate volume, or volumes,
indexed. Four copiesy thereof shall be filed with the suitably indexed. Four copies must be filed
appendix and one cot shall be served on counsel with the appendix, and one copy must be served
for each party separately represented. The transcript on counsel for each separately represented
of a proceeding before an administrative agency, party. If a transcript of a proceeding before an
board, commission or officer used in an action in administrative agency, board, commission, or
the district court shall be regarded as an exhibit for officer was used in a district-court action and-
the purpose of this subdivision., has been designated for inclusion in the

Ik Al S 1 Flit l, l q i appendix, the transcript must be placed in the -

IQ "+ 1l i tt X appendix as an exhibit.

(f) Hearing of appealsasnlthe original record (1) Appeal on the Original Record Without an
without the necessify of an appendix. - A court of Appendix. The court may, either by rule for
appeals may by nile applicable to all cases, or to all cases or classes of cases or by order in a
classes of cases,, orby or dern in specific cases, particular case, dispense with the appendix and
dispense with the requirement of an appendix and permit an appeal, to proceed on the original L
permit appeals to be hear on te original record, record with any copies of the record, or
with suchl cotplies of itie Acorn or relevant parts relevant parts, that the court may order the
thereof, Ith court may rque. parties to file. L

w~~~~~~~
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. i
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

Subdivision (a). Paragraph (a)(3) is amended so that it is consistent with Rule 31 (b). An unrepresented party
L proceeding in forma pauperis is only required to file- 4 copies of the appendix rather than 10.

Subdivision (c). When a deferred appendix is used, a brief must make reference to the original record
Lrather than to the appendix because it does+'nt exist when the briefs are prepared. Unless a party later files
an amended brief with direct references to the pages of the appendix (as provided in subparagraph
(c)(2)(B)), the material in the appendix must indicate the pages of the original record from which it was
drawn so that a reader of the brief can make meaningful use of the appendix. The instructions in the
current rule for cross-referencinglthe appendix materials to the original record are unclear. The languages
in paragraph (c)(2) has been amended to try to clarify the procedure.'

L
Subdivision (d). In recognition of the fact that use of a typeset appendix is exceedingly rare in the courts

L , of appeals, the last sentence L permitting a question and answer (as from a transcript) to be in a single
paragraph - has been omitted.

Rule 31. Filing and Service of a Brief Rule 31. Serving and Filing Briefs

(a) Time for serving and filing briefs. - The (a) Time to Serve and File a Brief.
appellant shall serve and file a brief within 40 days[ after the date on which the record is filed. The (1) The appellant must serve and file a brief
appellee shall serve and file a brief within 30 days within 40 days after the record is filed. The
after service of the brief of the appellant. The appellee must serve and file a brief within
appellant may serve and file a reply brief within 14 30 days after the appellant's brief is served.
days after service of the brief of the appellee, but, The appellant may serve and file a reply
except for good cause shown, a reply brief must be brief within 14 days after service of theL filed at least 3 days before argument. If a court of appellee's brief but a reply brief must be
appeals is prepared to consider cases on the merits filed at least 3 days before argument, unless
promptly after briefs are filed, and its practice is to the court, for good cause, allows a later
do so, it may shorten the periods prescribed above filing.,
for serving and filing briefs, either by rule for all

cases or for classes of cases, or by order for specific (2) A court of appeals that routinely considers
L cases. cases on the merits promptly after the

briefs are filed may shorten the time to
serve and file briefs, either by local rule or

L by order in a particular case.
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L
(b) Number of Copies to Be Filed and Served.- (b) Number of Copies. Twenty-five copies of

Twenty-five copies of each brief must be filed with each brief must be filed with the clerk and 2
the clerk, and two copies must be served on counsel copies must be served on counsel for each IVEJ,
for each party separately represented unless the separately represented party. An unrepresented
court requires the filing or service of a different party proceeding in forma pauperis must file 4
number by local rule or by order in a particular legible copies with the clerk, and one copy must
case. If a party is allowed to file typewritten ribbon be served on counsel for each- separately
and carbon copies of the brief, the original and three represented party: 'The court may by local rule
legible copies must be filed with the clerk, and one or by order in a particular case require the
copy must be served on counsel for each party filing or service of a different number.
separately represented.'

(c) Consequence of failure to,,filebriefs -7 If an (c) Consequence of Failure toFile. Ijf an
appellant f4ls 4to, file abrief within the time appellant fails to file, a brief within the time
provided by thisrule, or withing the time, as provide dby this rule, or within an extended L
extended, an appellee may move for dismissal of the tim San appellee maymove to dismiss the
appeal. If an appellee fails to file a brief, the,,, appeal. An appellee who fails to file a brief
appellee will not be heard at oral argument except will not be heard at oral argument unless the
by permisgsionof th ecourt1. crt grantspermission .

hp~ powL,l,~, 3,s ,;sw nn-

Committee Note ,

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to K
be stylistic only; a substantive change is recommended, however, in subdivision (b). e

Subdivision,(a). Paragraph (a)(2) explicitly authorizes a court of appeals to shorten a briefing schedule
if the court routinely considers cases on the merits promptly after the briefs are filed. Extensions of the
briefing schedule, by order, are permitted under the iX'general provisions of Rule 26(b). C

Subdivision (b). The current rule says that a party who is permitted to file "typewritten ribbon and
carbon copies of the brief' need only file an original and three copies of the brief. The quoted language,
in conjunctionwith current rule 24(c), means that a party alloWed to proceed in forma pauperis need not -

file 25 copies of the brief. Two changes are suggested in this subdivision. First, it is anachronistic to refer
to a party who is allowed to file a typewritten brief as if that would distinguish the party from all other
parties; any party is permitted to file a typewritten brief. The amended rule states directly that it applies
to a party permitted to proceed in forma pauperis. Second, the amended rule does not generally permit
parties who are represented by counsel to file the lesser number of briefs. Inexpensive methods of copying U
are generally available. Unless it would impose hardship, in which case a motion to file a lesser number
should be filed, a represented party must file the usual number of briefs.
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Rule 32. Form of briefs, the appendix and other Rule 32. Form of Briefs, Appendices,
L papers and Other Papers

r (a) Form of briefs and- the appendix.>- Briefs and (a) Form of a Brief.
appendices may be produced by standard
typographic printing or by any duplicating or (1) Reproduction.

F copying process which produces'a clear black image
on white paper. Carbon copies of briefs and (A) A brief may be reproduced by any
appendices may not be submitted without process that yields a clear black image
permission of the court except in behalf of parties&, .on light paper. The paper must be
allowed to proceed in forma pauperis. All printed opaque and unglazed. Only one side of
matter must appear' in at least 11 point type on the paper may be used.'

V M opaque, unglazed paper. Briefs and appendices
produced by the standard typographic process shall (B) Text must be reproduced with a clarity
'be bound in volumes having pages 6 1/8 by 9 1/4 that equals or exceeds the output of a
inches and type matter 4 1/6 by 7 1/6 inches. Those laser printer. I
produced by any other process shall be bound inL > volumes having pages not exceeding 8 1/2 by 11 (C) Photographs, illustrations, and tables
inches and type matter not exceeding 6 1/2 by 9 1/2 may be reproduced by any method that
inches, with double spacing between each line of results in a good copy of the original; a
text. In patent cases the pages of briefs and glossy finish is acceptable if the
appendices may be of such size as is necessary to original is glossy.
utilize copies of patent documents.` 'Copies of the
reporter's transcript and other papers reproduced in

L P a manner authorized by this rule may be inserted in
the appendix; such pages may be informallyU renumbered if necessary.

L

r
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If briefs are produced by commercial printing or (2) Cover. Except for filings by
duplicating- firms, or, if produced otherwise and the unrepresented parties, the cover of the
covers to be described are available, the cover of appellant's brief must be blue; the
the brief of the appellant should be blue; that of the appellee's,, red; an intervenor's or amicus
appellee, red; that of an intervenor or amicus curiae's, green; and any reply brief, gray.
curiae, green; that of any reply brief, gray. The The front cover of a brief must contain:
cover of the appendix, if separately printed, should
be white. The front covers of the briefs and of (A) the number of the case centered at the
appendices, if separately printed, shall contain: (1) top; ,
the name of the court and the number of the case;
(2) the title of the case (see Rule 12(a)); (3) the (B) the name of the court;
nature of the proceeding in the court (e.g., Appeal;
Petition for Review) and the name of the court, ; (C) the title of the case (see Rule, 12(a));
agency, or board below; (4) the title of the
document (e.g, ,l Brief for Appellant, Appendix); and (D) the nature of the proceeding (e.g.,
(5) the names and addresses of lcouns1 representing Appeal, Petition for Review) and the
the party on whose behalf the document is filed. name of the court, agency, or board

below;

(E) the title of the brief, identifying the
party or parties for whom the brief is
filed; and C

(F) the name, office address, and telephone
number of counsel representing the -1

party for whom the brief is filed.

Iag 10
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(3) Binding. The brief must be bound in any
manner that is secure, does not obscure the
text, and permits the brief to lie reasonably
flat when open.

(4) Paper Size, Line Spacing, and
Margins. The brief must be on 8 1/2 by
11 inch paper. The text must be double-

L spaced, but quotations more than 2 lines
long may be indented and single-spaced.
Headings and footnotes may be single-
spaced. Margins must be at least one
inch on all four sides. Page numbers
may be placed in the margins, but no text
may appear there.

L (5) Typeface. Either a proportionally spaced
or a monospaced face may be used.

(A) A proportionally spaced face must
include serifs, but sans-serif type may
be used in headings and captions. A

L proportionally spaced face must be 14-
point or larger.

L (B) A monospaced face may not contain
more than 10 1/2 characters per inch.

(6) Type Styles. A brief must be set in a
plain, roman style, although italics or
boldface may be used for emphasis. Case

L names must be italicized or underlined.

[r
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(7) Length.

(A) Page limitation. A principal brief
may not exceed 30 pages, or a reply
brief 15 pages, unless it complies with
Rule 32(a)(7)(B) and (C).

(B) Type-volume limitation.

(i) A principal brief is acceptable if:
* it contains no more than 14,000

words; or
* it uses a monospaced face and

contains no more than 1,300
lines of text.

(ii) A reply brief is acceptable if it
contains no more than half of the
type volume specified in Rule
32(a)(7)(B)(i).

(iii) Headings, footnotes, and
quotations count toward the word
and line limitations. The
corporate disclosure statement,
table of contents, table of
citations, statement with respect to' r
oral argument, any addendum
containing statutes, rules or
regulations, and any certificates of
counsel do not count toward the
limitation.
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(C) Certificate of compliance. A brief
submitted under Rule 32(a)(7)(B)
must include a certificate by the
attorney, or an unrepresented party,
that the brief complies with the type-
volume limitation. The person
preparing the certificate may rely on
the word or line count of the word-
processing system used to prepare
the brief. The certificate must state
either:

(i) the number of words in the brief;
or

(ii) the number of lines of monospaced
type in the brief.

(b) Form of an Appendix. An appendix must
comply with Rule 32(a)(1), (2), (3), and (4),
with the following exceptions:

(1) The cover of a separately bound appendix
must be white.

(2) An appendix may include a legible
photocopy of any document found in the
record or of a printed judicial or agency
decision.

(3) When necessary to facilitate inclusion of
odd-sized documents such as technical
drawings, an appendix may be a size other
than 8 ½ by 11 inches, and need not lie
reasonably flat when opened.
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(b) Form of other papers. - Petitions for (c) Form of Other Papers.
rehearing shall be produced in a manner prescribed
by subdivision (a). Motions and other papers may (1) Motion. The form of a motion is governed if 
be produced in like manner, or they may be by Rule 27(d).
typewritten upon opaque, unglazed paper 8 1/2 by 11
inches in size. Lines of typewritten text shall be (2) Other Papers. Any other paper, including 6
double spaced. Consecutive sheets shall be attached a petition for rehearing and a petition for
at the left margin. Carbon copies may be used for rehearing enl-banc, and any response to
filing and service if they are legible. such a petition, must be reproduced in the

A motion or other paper addressed to the court manner prescribed by Rule 32(a), with the
shall contain a caption setting forth the name of the following exceptions: L
court, the title of the case, the file number, and a Li
brief descriptive title ;indicating the purpose of the (A) a cover is not necessary if the caption
paper. and signature page of the paper

together contain the information
required by Rule 32(a)(2); and C

(B) Rule 32(a)(7) does not apply.

(d) Local Variation. Every court of appeals must
accept documents that comply with the form II
requirements of this rule. By local rule or
order in a particular case a court of appeals may
accept documents that do not meet all of the
form requirements of this rule.

Conunittee Note r
In addition to amending Rule 32 to conform to uniform drafting standards, several substantive l

K amendments are recommended. The Advisory Committee had been working on substantive amendments k r
to Rule 32 for some time prior to completion of this larger project. In fact, earlier versions of proposed L'
amendments to Rule 32 have been previously published. Rather than publish the Rule 32 proposed t

amendments separately, they have been made a part of this packet.

Subdivision (a). Form of a Brief. v
Paragraph (a)(1). Reproduction.
The rule permits the use of "light" paper, not just "white" paper. Cream and buff colored paper, r

including recycled paper, are acceptable. The rule permits printing on only one side of the paper. Although I
some argue that paper could be saved by allowing double-sided printing, others argue that in order to
preserve legibility a heavier weight paper would be needed, resulting in little, if any, paper saving. In
addition, the blank sides of a brief are commonly used by judges and their clerks for making notes about
the case.
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L Because photocopying is inexpensive and widely available and because use of carbon paper is now very
rare, all references to the use of carbon copies have been deleted.

The rule requires that the text be reproduced with a clarity that equals or exceeds the output of a laser
printer. That means that the method used must have a print resolution of 300 dots per inch (dpi) or more.

L This will ensure the legibility of the brief. A brief produced by a typewriter or a daisy wheel printer, as
well as one produced by a laser printer, has a print resolution of 300 dpi or more. But a brief produced by
a dot-matrix printer, fax machine, or portable printer that uses heat or dye transfer methods does not. Some

L ink jet printers are 300 dpi or more, but some are 216 dpi and would not be sufficient.

Photographs, illustrations, and tables may be reproduced by any method that results in a good copy.

Paragraph (a)(2). Cover.
F' The rule requires that the number of the case be centered at the top of the front cover of a brief. This will
L aid in identification of the brief. The idea was drawn from a local rule. The rule also requires that the title

of the brief identify the party or parties on whose behalf the brief is filed. When there are multiple
appellants or appellees, the information is necessary to the court. If, however, the brief is filed on behalf
of all appellants or appellees, it may so indicate. Further, it may be possible to identify the class of parties
on whose behalf the brief is filed. Otherwise, it may-be necessary to name each party. The rule also
requires that attorneys' telephone numbers appear on the front cover of a brief or appendix.

Paragraph (a)(3). Binding.
L The rule requires a brief to be bound in any manner that is secure, does not obscure the text, and that

permits the brief to lie reasonably flat when open. Many judges and most court employees do much of their
C' work at computer keyboards and a brief that lies flat when open is significantly more convenient. One
L circuit already has such a requirement and another states a preference for it. While a spiral binding would

comply with this requirement, it is not intended to be the exclusive method of binding. Stapling a brief
at the upper left-hand corner also satisfies this requirement as long as it is sufficiently secure.

Paragraph (a)(4). Paper Size, Line Spacing, and Margins.
The provisions for pamphlet-size briefs are deleted because their use is so rare. If a circuit wishes to

authorize their use, it has authority to do so under subdivision (d) of this rule.

Paragraph (a)(5). Typeface.
L This paragraph and the next one, governing type style, are new. The existing rule simply states that a

brief produced by the standard typographic process must be printed in at least 11 point type, or if produced
in any other manner, the lines of text must be double spaced. Today few briefs are produced by

L commercial printers or by typewriters; most are produced on and printed by computer. The availability of
computer fonts in a variety of sizes and styles has given rise to local rules limiting type styles. The
Advisory Committee believes that some standards are needed both to ensure that all litigants have an equal
opportunity to present their material and to ensure that the briefs are easily legible.

L With regard to typeface there are two options: proportionally-spaced typeface or monospaced typeface.

A proportionally-spaced typeface gives a different amount of horizontal space to characters depending
: 'upon the width of the character. A capital "M" is given more horizontal space than a lower case "i." The
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rule requires that a proportionally-spaced typeface have serifs. Serifs are small horizontal or vertical
strokes at the ends of the lines that make up the letters and numbers. Studies have shown that long
passages of serif type are easier to read and comprehend than long passsages of sans-serif type., The rule 
accordingly limits the principal sections of submissions to serif type,'although sans-serif type may be used
in headings and captions. This is the same approach magazines, newspapers, and commercial printers take.
Look at a professionally printed, brief;, you will find sansi-serif type confined to captions, if it is used at all.
The next line shows two characters enlarged for detail. The ~first has'serifs, the second, does not.

YY n~~~~~~~~~~~~~~~~~~~~~~~1
So that the type is easily legible, the rule requires a minimum type size of 14 points for proportionally-
spaced typeface.

A monospaced typeface is one in which all characters have the same advance width. That means that
each character is given the same horizontal space on the line. A wide letter such as a capital "M" and a
narrow letter such as a lower case tti" are given the same space. Most typewriters produce mono-spaced
type, and most computers also can do so using fonts with, names such as "Courier."

This sentence is in a proportionally spaced font; as you can see, the m and i have different 
widths.

This sentence is in a monospaced font; as you can see, the m
and i have the same width.

L7
The rule requires use of a monospaced typeface that produces no more than 10½2 characters per inch. A
standard typewriter with pica type produces a monospaced typeface with 10 characters per inch (cpi). That
is the ideal monospaced typeface. The rule permits up'to 10½/ cpi because somIe computer softwareV
programs contain monospaced fonts that purport to produce 10 cpi but that in fact produce slightly more
than 10 cpi. In order to avoid the need to reprint a brief produced in good faith reliance upon such a
program, the rule permits a bit of leeway. A monosp aced typeface with no more than 10 cpi is preferred.

Paragraph (a)(6). Type Styles. 
The rule requires use of plain roman, that is not italic or script, type. Italics and boldface may be used

for emphasis. Italicizing case names is preferred but underlining may be u sed.

Paragraph (a)(7). Type-Volume Limitation.
Subparagraph (a)(7)(A) contains a safe-harbor provision. A principal brief that does not exceed 30 pages

complies with the type-volume limitation without further question or certification. A reply brief that does
not exceed 15 pages is similarly treated. The current limit is 50 pages but that limit was established whenr
most briefs were produced on typewriters. The widespread use of personal, computers has made a
multitude of printing options available to practitioners. Use of a proportional typeface alone can greatly
increase the amount of material per page as compared with use of a monospaced typeface. Even though
the rule requires use of 14-point proportional type, there is great variation in the x-height of different 14-
point typefaces. Selection of a typeface with a small x-height increases the amount of text per page.
Computers also make possible fine gradations in spacing between lines and tight tracking between letters

and words. All of this, and more, have made the'50 page limit virtually meaningless. Establishing a safe-
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L harbor of 50 pages would permit a person who-makes use of the multitude of printing "tricks" available
with most personal computers to file a brief far longer than the "old" 50-page brief. Therefore, as to those
briefs not subject to any other volume control than a page limit, a 30 page limit is imposed.

The limits in subparagraph (B) approximate. the current 50-page limit and compliance with them is easyL even for a person without a personal computer. The aim of these provisions is to create a level playing
field. The rule gives every party an equal opportunity to make arguments, without permitting those with
the best in-house typesetting an opportunity to expand their submissions.

The length can be determined either by counting words or lines. That is, the length of a brief is
determined not by the number of pages but by the number of words or lines in the brief. This gives every
party the same opportunity to present an argument without regard to the typeface used and eliminates any
incentive to use footnotes or typographical "tricks" to squeeze more material onto a page.

L The word counting method can be used with any typeface.

A monospaced brief can meet the volume limitation by using the word or a line count. If the line
L counting method is used, the number of lines may not exceed 1,300-26 lines per page in a 50 page brief.

The number of lines is easily counted manually. Line counting is not sufficient if a proportionally spaced
typeface is used, because the amount of material per line can vary widely.

r A brief using the type-volume limitations in subparagraph (B) must include a certificate by the attorney,
L or party proceeding pro se, that the brief complies with the limitation. The rule permits the person

preparing the certification to rely upon the word or line count of the word-processing system used to

r prepare the brief.

Currently, Rule 28(g) governs the length of a brief. Rule 28(g) begins with the words "[e]xcept by
permission of the court," signalling that a party may file a motion to exceed the limits established in the

L rule. The absence of similar language in Rule 32 does not mean that the Advisory Committee intends to
prohibit motions to deviate from the requirements of the rule. The Advisory Committee does not believe
that any such language is needed to authorize such a motion.

Subdivision (b). Form of an Appendix.
The provisions governing the form of a brief generally apply to an appendix. The rule recognizes, however,

L that an appendix is usually produced by photocopying existing documents. The rule requires that the
photocopies be legible.

The rule permits inclusion not only of documents from the record but also copies of a printed judicial or
agency decision. If a decision that is part of the record in the case has been published, it is helpful to provide

L a copy of the published decision in place of a copy of the decision from the record.

Subdivision (c). Form of Other Papers.
The old rule required a petition for rehearing to be produced in the same manner as a brief or appendix.

The new rule also requires that a petition for rehearing en banc and a response to either a petition for panel
rehearing or a petition for rehearing en banc be prepared in the same manner. But the length limitations
of paragraph (a)(7) do not apply to those documents and a cover is not required if all the information
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needed by the court to properly identify the document and the parties is included in the caption or signature Li
page.

Existing subdivision (b) states that other papers may be produced in like manner, or "they may be
typewritten upon opaque, unglazed paper 8/2 by 11 inches in size." The quoted language is deleted but
that method of preparing documents is not eliminated'because (a)(5)(B) permits use of standardvpica
type. The only change is that the new rule now specifies margins for typewritten documents.

Subdivision (d). Local Variation.
A brief that complies with the national rule should be acceptable in every court. Local rules may move

in one direction only;, they may authorize noncompliance with certain of the national norms. For example,
a court that wishes to do so may authorize printing of briefs on both sides of the paper, or the use of smaller
type size or sans-serif proportional type. A local rule may not, however, impose requirements that are not
in the national rule.

fl

L,

Li

1
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Rule 33. Appeal Conferences Rule 33. Appeal Conferences

The court may direct the attorneys, and in The court may direct the attorneys - and, when
appropriate cases the parties, to participate in one or appropriate, the parties - to participate in one or

L. more conferences to address any matter that may aid more conferences to address any matter that may aid
in the disposition of the proceedings, including the in disposing of the proceedings, including
simplification of the issues and the possibility of simplifying the issues-and discussing settlement. A
settlement. A conference may be conducted in person judge or other person designated by the court may
or by telephone and be presided over by a judge or preside over the conference, which may be conducted
other person designated by the court for that purpose. in person or by telephone. Before a settlement

L Before a settlement conference, attorneys must conference, the attorneys must consult with their
consult with their clients and obtain as much clients and obtain as much authority as feasible to
authority as feasible to settle the case. As a result of a settle the case. The court may, as a result of the
conference, the court may enter an order controlling conference, enter an order controlling'the course of
the course of the proceedings or implementing any the proceedings or implementing any settlement
settlement agreement. agreement.

L Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
L. al made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L
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Rule 34. Oral argument Rule 34. Oral Argument 7

(a) In general; local rule. - Oral argument shall be (a) In General.
allowed in all cases unless pursuant to local rule a
panel of three judges, after examination of the briefs (1) Party's Statement. Any party may file, or a LI
and record, shall be unanimously of the opinion that court may require by local rule, a statement
oral argument is not needed. Any such local rule shall explaining why oral argument should, or
provide any party with an opportunity tofile a . need not, be permitted.
statement setting forth the reasons why oral argument
should be heard. A general statement of the criteria (2) Standards. Oral argument must be allowed
employed in the administration of such local rule in every case unless a panel of three judges L
shall be published in or with the rule and such criteria who have examined the briefs and record
shall conform substantially to the following unanimously agrees that oral argument is
minimum standard: i unnecessary for any of thefollowing .

Oral argumentiwill be allowed unless,, reasons:
(1) the appeal is frivolous; or
(2) the dispositive issue or set of issues has been (A) the appeal is frivolous;

recently athorily decided; or
(3) the facts and legal arguments are adequately (B) the dispositive issue or issues have F

presented in the briefs and record and the decisional been authoritatively decided; or
process wouldmnot be significantly aided by oral
arguments em Iflil;,, RljU As L 4 l$Rljlq l i i ll(C) the facts and legal arguments are

adequately presented in the briefs and
record, and the decisional process r-
would not be significantly aided by
oral argument.

(b) Notice of argument; postponement. - The (b) Notice of Argument; Postponement. The clerk
clerk shall advise all parties whether oral argument is must advise all parties whether oral argument
to be heard, and if so, of the time and place therefor, will be scheduled, and, if so, the date, time, and n

and the time to be allowed each side. A request for place for it, and the time allowed for each side.
postponement of the argument or for allowance of A motion to postpone the argument or to allow
additional time must be made by motion filed longer argument must be filed reasonably in 7
reasonably in advance of the date fixed for hearing. advance of the hearing date. L

(c) Order and Content of Argument.- The appellant (c) Order and Contents of Argument. The
is entitled to open and conclude the argument. appellant opens and concludes the argument.
Counsel may not read at length from briefs, records, Counsel must not read at length from briefs,
or authorities. records, or authorities.
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(d) Cross and separate appeals. - A cross or (d) Cross-Appeals and Separate Appeals. If there
separate appeal shall be argued with the initial appeal is a cross-appeal, Rule 28(h) determines which

L at a single argument, unless the court otherwise party is the appellant and which is the appellee
directs. If a case involves a cross appeal, the party for purposes of oral argument. Unless the court

r who first files a notice of appeal, or in the event that directs otherwise, a cross-appeal or separate
L the notices are filed on the same day the plaintiff in appeal must be argued when the initial appeal is

the proceeding below, shall be deemed the appellant argued. Separate parties should avoid
~ for the purpose of this rule unless the parties duplicative argument.

otherwise agree or the court otherwise directs. If
separate appellants support the same argument, care
shall be taken to avoid duplication of argument.

(e) Non-appearance of parties. - If the appellee fails (e) Nonappearance of a Party. If the appellee
K to appear to present argument, the court will hear fails to appear for argument, the court must hear
L. argument on behalf of the appellant, if present. If the appellant's argument. If the appellant fails to

appellant fails to appear, the court may hear argument appear for argument, the court may hear the
on behalf of the appellee, if present. If neither party appellee's argument. If neither party appears, the

L appears, the case will be decided on the briefs unless case will be decided on the briefs, unless the
the court shall otherwise order., court orders otherwise.

L | () Submission on briefs. By agreement of the (f) Submission on Briefs. The parties may agree to
parties, a case may be submitted for decision on the submit a case for decisionon the briefs, but the
briefs, but the court may direct that the case be court may directt the case be argued.
argued.

(g) Use of physical exhibits at argument; (g) Use of Physical Exhibits at Argument;
L removal. - If physical exhibits other than documents Removal. Counselihntending to use physical

are to be used at the argument, counsel shall arrange exhibits'other than documents at the argument
to have them placed in the court rooin before the must arrange to place them in the courtroom on

1L court convenes on the date of thoe argument. After the the day of the argument before the court
argument counsel shall 'cause the exhibits to be convenes. After the argument, counsel must
removed from the court room unless the court remove the exhibits from the courtroom, unless

L otherwise directs. if exhibits are not reclaimed by the court directs otherwise. The clerk may
counsel within a reasonable time after notice is given destroy or dispose of the exhibits if counsel does
.by the clerk, they 'shall be destroyed or otherwise not reclaim them within a reasonable time after
disposed of as the clerk shall' think best. the clerk gives notice to remove them.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and

K terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
L Substantive changes are recommended in subdivision (a).
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Subdivision (a). Currently subdivision (a) says that oral argument must be permitted unless, applying ,
a local rule, a panel of three judges unanimously agrees that oral argument is not necessary. Rule 34 then
outlines the criteria to be used to determine whether oral argument is needed and requiresany local rule
to "conform substantially" to the "minimum standard[s]" established in the national rule. The amendments
omit the local rule requirement and make the criteria applicable by force of the national rule. The local rule,
is anunnecessary instrument. ,

Paragraph (aX2) states that one reason for deciding that oral argument is unnecessary is that the
dispositive issue has been authoritatively decided. The amended language no longer states that the issue i
must have been "recently" decided. The Advisory Committee does not intend any substantive change, but
thinks that the use of "recently" may be misleading.

Subdivision (d). A cross-reference to Rule 28(h) has been substituted for a reiteration of the provisions,
of Rule 28(h).'

Rule 35. Determination of Causes by the Court in Rule 35. En Banc Determination L 
Banc

(a) When hearing or rehearing in banc will be (a) When Hearing or Rehearing En Banc May Bei K
ordered. -A majority of the circuit judges who are Ordered. A majority of the circuit judges who
in regular active service may order that an appeal or are in regular active service may order that an
other proceeding be heard or reheard by the court of appeal or other proceeding be heard or rehear
appeals in banc. Such a hearing ,or rehearing is not by the court of appeals en banc. An en banc:
favored and ordinarily will not be ordered except (1) hearing or rehearing is not favored and ordinarily'
when consideration by the full court is necessaryto will not be ordered unless:
secure or maintain uniformity of its decisions, or (2)
when the, proceeding involves a4question of (1) en banc consideration is necessary to secure i

exceptional importance. or maintain uniformity of the court's '
decisions; or

(2) the proceeding involves a question of LX
,__ __ ___ __ ___ __ __ ___ __ ___ __ _ exceptional importance.

F7
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(b) Suggestion of a party for hearing or rehearing (b) Petition for Hearing or Rehearing En Banc.
in banc. - A party may suggest the appropriateness A party may petition for a hearing or rehearing
of a hearing or rehearing in banc. No response shall en banc.
be filed unless the court shall so order. The clerk7 shall transmit any such suggestion to the members (1) The petition must begin with a statement

L of the panel and the judges of the court who are in that either:
regular active service but a vote need not be taken
to determine whether the cause shall be heard or (A) the panel decision conflicts with a

L reheard in banc unless a judge in regular active decision of the United States Supreme
service or a judge who was a member of the panel Court or of the court to which the
that rendered a decision sought to be reheard petition is addressed (with citation to
requests a vote on such a suggestion made by a thenconflicting case or cases) and
party. consideration by the full court is

therefore necessary to secure and
L maintain uniformity of the court's

decisions; or

(B) the 'proceeding involves one or more
questions of exceptional importance,
each of'which must be concisely stated;
for example, a petition may assert that

F + h a proceeding presents a question of
exceptional importance if it involves an
issue on which the panel decision
conflicts with the authoritative

L i decisions of every other United States
Court of Appeals that has addressed
the issue.

L
(2) Except by the court's permission, a petition

for an en banc hearing or rehearing must
not exceed 15 pages, excluding material not
counted under Rule 32.

(3) For purposes of the page limit in rule
35(b)(2), if a party files both a petition for
panel rehearing and a petition for rehearing
en banc, they are considered a single
document even if they are filed separately,
unless separate filing is required by local
rule.

7 ,

L
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(c) Time for suggestion of a party for hearing or (c) Time to Petition for Hearing or Rehearing En
rehearing in banc; suggestion does not stay Banc. A petition that an appeal be heard
mandate. - if a party desires to suggest that an initially en banc must be filed by the date when l
appeal be heard initially in banc, the suggestion must the appellee's brief is due. A petition for a
be made by the date on which the appellee's brief is rehearing en banc must be filed within the time 7
filed. A suggestion for a rehearing in banc must be prescribed by Rule 40 for filing a petition for
made within the time prescribed by Rule 40 for filing rehearing.
a petition for rehearing, whether the suggestion is
made in such a petition or otherwise. The pendency
of such a suggestion whether or not included in a
petition for rehearing shall not affect the finality of 7
the judgment of the court of appeals, or stay the
issuance of the mandate.

(d) Number of Copies. -The number of copies (d) Number of Copies. The number of copies to be
that must be filed may be prescribed by local rule and filed must be prescribed by local rule and may be H
may be altered by order in a particular case. altered by order in a particular case.

I (e) Response. No response may be filed to a I
petition for an en banc consideration unless the
court orders a response.

(f) Call for a Vote. A vote need not be taken to
determine whether the case will be heard or
reheard en banc unless a judge calls for a vote. L

Committee Note L

The language and organization of the rule are amended to make the rule more easily understood. In addition H
to changes made to improve the understanding, the Advisory Committee has changed language to make style and A
terminology consistent throughout the appellate rules.;, These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however.

One of the purposes of the substantive amendments is to treat a request for a rehearing en banc like a petition
for panel rehearing so that a request for a rehearing en banc will suspend the finality of the court of appeals'
judgment and delay the running of the period for filing .petition for writ of certiorari. Companion amendments m
are made to Rule 41. i

Subdivision (a). The title of this subdivision is changed from 'When hearing or rehearing in banc will be
ordered" to "When Hearing or Rehearing En Banc May Be Ordered." The change emphasizes the discretion a
court has with regard to granting en banc review.

7
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L Subdivision (b). The term "petition" for rehearing en banc is substituted for the term "suggestion" for
r" , rehearing en banc. The terminology change reflects the Committee's intent to treat similarly a petition for panel
L rehearing and a request for a rehearing en banc. The terminology change also delays the running of the time for

filing a petition for a writ of certiorari because Sup. Ct. R. 13.3 says:

if a petition for rehearing is timely filed in the lower court by any party, the time to file the
petition for a writ of certiorari for all parties. . .runs from the date of the denial of the petition for
rehearing or, if the petition for rehearing is granted, the subsequent entry of judgment.

The amendments also require each petition for en banc consideration to begin with a statement conciselyL demonstrating that the case meets the usual criteria for en banc consideration. It is the Committee's hope that
requiring such a statement will cause the drafter of a petition to focus on the narrow grounds that support en banc
consideration and to realize that a petition should not be filed unless the case meets those rigid standards.

Intercircuit conflict is cited as one reason for asserting that a proceeding involves a question of "exceptional
importance." Intercircuit conflicts create problems. When the circuits construe the same federal law differently,
parties' rights and duties depend upon where a case is litigated. Given the increase in the number of cases decided
by the federal courts and the limitation on the number of cases the Supreme Court can hear, conflicts between the
circuits may remain unresolved by the Supreme Court for an extended period of time. The existence of an

F intercircuit conflict often generates additional litigation in the other circuits as well as in the circuits that are
already in conflict. Although an en banc proceeding will not necessarily prevent intercircuit conflicts, an en banc
proceeding provides a safeguard against unnecessary intercircuit conflicts.,

I

Some circuits have had rules or internal operating procedures that recognize a conflict with another circuit as
a legitimate basis for granting a rehearing en banc. An intercircuit conflict may present a question of "exceptional
importance" because of the costs that intercircuit conflicts impose on the system as a whole, in addition to the
significance of the issues involved. It is not, however, the Committee's intent to make the granting of a hearing
or rehearing en banc mandatory whenever there is an intercircuit conflict.

L
The amendment states that "a petition may assert that a proceeding presents a question of exceptional

F importance if it involves an issue as to which the panel decision conflicts with the authoritative decisions of every
other United States Court of Appeals that has addressed the issue." That language contemplates two situations
in which a rehearing en banc may be appropriate. The first is when a panel decision creates a conflict. A panel

E decision creates a conflict when it conflicts with the decisions of all other circuits that have considered the issue.
L; If a panel decision simply joins one side of an already existing conflict, a rehearing en banc may not be as

important because it cannot avoid the conflict. The second situation that may be a strong candidate for a rehearingL en banc is one in which the circuit persists in a conflict created by a pre-existing decision of the same circuit and
no other circuits have joined on that side of the conflict. The amendment states that the conflict must be with an
"authoritative" decision of another circuit. "Authoritative" is used rather than "published" because in someE circuits unpublished opinions may be treated as authoritative.

Counsel are reminded that their duty is fully discharged without filing a petition for rehearing en banc unless
the case meets the rigid standards of subdivision (a) of this rule and even then the granting of a petition is entirely
within the court's discretion.
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F
Paragraph (2) of this subdivision establishes a maximum length for a petition. Fifteen pages is the length

currently used in several circuits. Each request for en banc consideration must be studied by every active judge
of the court and is a serious call on limited judicial resources. The extraordinary nature of the issue or the threat
to uniformity of the court's decision can be established in most cases in less than fifteen pages. A court may
shorten the maximum length on a case by case basis but the rule does not permit a circuit to shorten the length
by local rule." The Committee has retainedpage limits rather than using word or line counts similar to those in 1
amended Rule 32 because there has not been a serious enough problem to justify importing the word and line--
count and typeface requirements that are applicable to briefs into other contexts. ,r

Paragraph (3), although similar to (2), is separate because it deals with those instances in which a party files
both a petition for rehearing en banc under this rule and a petition for panel rehearing under Rule 40. C

Li1
To improve the clarity of the rule, the material dealing with filing a response to a petition and with voting on

a petition have been moved to new subdivisions (e) and (f.

Subdivision (c). Two changes are made in this subdivision. First, the sentence stating that a request for a
rehearing en banc does not affect the finality of the judgment or stay the issuance of the mandate is deleted. K
Second, the language permitting a party to include a request for rehearing en banc in a petition for panel rehearing Li

is deleted. The Committee believes that those circuits that want to require two separate documents should have
the option to do so. K

W. ~~~~~~~L

Subdivision (e). This is a new subdivision. The substance of the subdivision, however, was drawn from
former subdivision (b). The only changes are stylistic; no substantive changes are intended. l

Subdivision (f). This is a new subdivision. The substance of the subdivision, however, was drawn from former
subdivision (b).

Because of the discretionary nature of the en banc procedure, the filing of a suggestion for rehearing en banc
has not required a vote; a vote is taken only when requested by ajudge. It is not the Committee's intent to change L
the discretionary nature of the procedure or to require a vote on a petition for rehearing en banc. The rule
continues, therefore, to provide that a court is not obligated to vote on such petitions. It is necessary, however, E
that each court develop a procedure for disposing of such petitions because they will suspend the finality of the L

court's judgment and toll the time for filing a petition for certiorari.
C

Former subdivision (b) contained language directing the clerk to distribute a "suggestion" to certain judges and Li
indicating which judges may call for a vote. New subdivision (f) does not address those issues because they deal
with internal court procedures. i

Li

Special Note. 'To avoid confusion, the Advisory Committee urges the Supreme Court to amend its Rule 13.3
by deleting the last sentence. i,
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K [Rule 36. Entry of judgments Rule 36. Entry of Judgment; Notice

The notation of a judgment in the docket (a) Entry. A judgment is entered when it is noted
constitutes entry of the judgment. The clerk shall on the docket. The clerk must prepare, sign, andL prepare, sign and enter the judgment following enter the judgment:
receipt of the opinion of the court unless the opinion
directs settlement of the form of the judgment, in (1) after receiving the court's opinion -but if

L which event the clerk shall prepare, sign and enter the settlement of the judgment's form is
judgment following final settlement by the court. If a required, after final settlement; or
judgment is rendered without an opinion, the clerk

L shall prepare, sign and enter the judgment following (2) if a judgment is rendered without an
instruction from the court. The clerk shall, on the opinion, as the court instructs.
date judgment is entered, mail to all parties a copy of
the opinion, if any, or of the judgment if no opinion (b) Notice. On the date when judgment is entered,
was written, and notice of the date of entry of the the clerk must mail to all parties a copy of the
judgment. opinion -or the judgment, if no opinion was

written - and a notice of the date when the
judgment was entered.

Comnuittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
E addition to changes made to improve the understanding, the Advisory Committee has changed language

to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

LP
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Rule 37. Interest on judgments Rule 37. Interest on Judgment

Unless otherwise provided by law, if a judgment (a) When the Court Affirms. Unless the law L
for money in a civil case is affirmed, whatever provides otherwise, if a money judgment in a
interest is allowed by law shall be payable from the civil case is affirmed, whatever interest is
date the judgment was entered in the district court. If allowed by law is payable from the date when the
a judgment is modified or reversed with a direction district court's judgment was. entered.-
that a judgment for-money be entered in the district I I
court, the mandate shall contain instructions with (b) When the Court Reverses.. If the court Li
respect to allowance of interest. modifies',or reverses a judgment with a direction

that a money judgment be entered in the district
court, the mandate must contain instructions [d L
about the allowance of interest. 1

Committee Note K
The language and organization of the rule are amended to make the rule more easily understood. In

addition to changes made to improve the understanding, the Advisory Committee has changed language L
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. 7

Li
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E Rule 38. Damages and Costs for Frivolous Rule 38. Frivolous Appeal -Damages
L Appeals and Costs

If a court of appeals determines that an appeal is If a court of appeals determines that an appeal is
i frivolous, it may, after a separately filed motion or frivolous, it may, after a separately filed motion or

notice from the court and reasonable opportunity to notice from the court and reasonable opportunity toLr respond, award just damages and single or double respond, award just damages and single or double
costs to the appellee. costs to the appellee.

Comnittee Note

Only the caption of this rule has been amended. The changes are intended to be stylistic only.

Rule 39. Costs Rule 39. Costs

X | (a) To whom allowed. -Except as otherwise (a) Against Whom Assessed. The following rules
provided by law, if an appeal is dismissed, costs shall apply unless the law provides or the court orders

r | be taxed against the appellant unless otherwise otherwise:
l agreed by the parties or ordered by the court; if a
judgment is affirmed, costs shall be taxed against the (1) if an appeal is dismissed, costs are taxed

L | appellant unless otherwise ordered; if a judgment is against the appellant, unless the parties
reversed, costs shall be taxed against the appellee agree otherwise;
unless otherwise ordered; if a judgment is affirmed or
reversed in part, or is vacated, costs shall be allowed (2) if a judgment is affirmed, costs are taxed
only as ordered by the court. against the appellant;

Ls '< , (3) if a judgment is reversed, costs are taxed
against the appellee;

(4) if a judgment is affirmed in part, reversed in
part, modified, or vacated, costs are taxed
only as the court orders.

(b) Costs for and against the United States. -In (b) Costs For and Against the United States.K | cases involving the United States or an agency or Costs for or against the United States, its agency,
officer thereof, if an award of costs against the or officer will be assessed under Rule 39(a) only
United States is authorized by law, costs shall be if authorized by law.
awarded in accordance with the provisions of

L> | subdivision (a); otherwise, costs shall not be awarded
for or against the United States.
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(c) Costs of briefs, appendices, and copies of (c) Costs of Copies. Each court of appeals must, by
records. - By local rule the court of appeals shall fix local rule, fix the maximum rate for taxing the
the maximum rate at which the cost of printing or cost of producing necessary copies of a brief or K
otherwise producing necessary copies of briefs, appendix, or copies of records authorized by
appendices, and copies of records authorized by Rule Rule 30(f). The rate must not exceed that
30(f) shall be taxable. Such rate shall not be higher generally charged for such work in the area
than that generally charged for such work in the area where the clerk's office is located and should
where the clerk's office is located and shall encourage encourage economical methods of copying. '
the use of economical methods of printing'nd 'd
copying.

(d) Bill of costs; objections; costs to be inserted in (d) Bill of Costs: Objections; Insertion in tw
mandate or added later. - A party who desires 'such Mandate.
costs to be taxed shall state them in an itemized and
verified bill of costs which the party shall file with (1) A party who wants costs taxed must -
the clerk, with proof of service, within 14 days after within 14 days after entry of judgment -
the entry of judgment. Objections to the bill of costs file with the circuit clerk, with proof of
must be filed within 110 days of service on the party service, an itemized and verified bill of X

against whom costs are to be taxed unless the time is costs.
extended by the court. The clerk shall prepare and F
certify an itemized st tement of'costs taxed in the (2) Objections must be filed within 10 days
court of appeals for insertion in the mandate, but the after service of the bill of costs, unless the'
issuance of the mandate shall not be delayed for court extends the time.
taxation of costs and if the mandate has been issued
before final determination of costs, the statement, or ', (3) The clerk must prepare and certify an
any amendment thereof, shall be added to- the itemized statement of costs for insertion in L
mandate upon reqest by the clerk of the court of r the mandate, but issuance of the mandate
appeals to the clerk of the district court. must not be delayed for taxing costs. If the

'lls 1N mandate issues before costs are finally
determined, the district clerk must-
upon the circuit clerk's request-add the F
statement of costs, or any amendment of
it, to the mandate.

L7

F
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(e) Costs on appeal taxable in the district courts. - (e) Costs on Appeal Taxable in the District
Costs incurred in the preparation and transmission of Court. The following costs on appeal are

L the record, the cost of the reporter's transcript, if taxable in the district court for the benefit of the
necessary for the determination of the appeal, the party entitled to costs under this rule:

7 premiums paid for cost of supersedeas bonds or other
Lj bonds to preserve rights pending appeal, and the fee (1) the preparation and transmission of the

for filing the notice of appeal shall be taxed in the record;L district court as costs of the appeal in favor of the
party entitled to costs under this rule. (2) the reporter's transcript, if needed to

determine the appeal;

(3) premiums paid for a supersedeas bond or
other bond to preserve rights pending
appeal; and

(4) the fee for filing the notice of appeal.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language

L to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. All references to the cost of "printing" have been deleted from subdivision (c) because
commercial printing is so rarely used for preparation of documents filed with a court of appeals.
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Rule 40. Petition for Rehearing Rule 40. Petition for Panel Rehearing

(a) Time for Filing; Content; Answer; Action by, (a) Time to File; Contents; Answer; Action by the
Court if Granted.-A petition for rehearing may be Court if Granted.
filed within 14 days after entry of judgment unless
the time is shortened or enlarged by order or by local m(1) Tie. Unless the time is shortened or L
rule. However, in all civil cases in whichthe United extended by order, or local rule, a petition for
States or an agency or officer thereof is a party, the panel rehearing may be filed within,14 days
time within which any, party may seek rehearing shall after entry of judgment. But in a civil case, L
be 45 days after entry of judgment unless the time is if the United States or its officer or agency is
shortened or enlarged by orrder. The petition must a party, the time within which any party may,
state with particularitythe points, of law or fact which seek rehearing is 45 days after entry of ! t

in the opinion of the petitioner the court has judgment, unless an order shortens or , _

overlooked' or misapprehended and must contain extends the time.
such argument in support of the petition as the l
petitioner desires to present. Oral argument-in (2) Contents. The petition must state with
support of the petition will not be permitted. particularity each point of law or fact that

1 1',i z,1,n1 11'~f1, Ill, .t1the petitioner believes the court has [7
overlooked or misapprehended and must
argue in support of the petition. Oral l
argument is not permitted.

No answer to a petition for rehearing will be (3) Answer. Unless the court requests, no
received unless requested by the court, but a answer to a petition for panel rehearing is
petition for rehearing will ordinarily not be granted permitted. But ordinarily rehearing will |

in the absence of such a request. If a petition for not be granted in the absence of such a
rehearing is granted, the court may make a final request.
disposition of the cause without reargument or may F
restore it to the calendar for reargument or (4) Action by the Court. If a petition for
resubmission or may make such other orders as are panel rehearing is granted, the court may
-deemed appropriate under the circumstances of the do any of the following:
particular case.

(A) make a final disposition of the case
without reargument;

(B) restore the case to the calendar for
reargument or resubmission; or L

(C) issue any other appropriate order.
LP
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L

(b) Form of petition; length. - The petition shall (b) Form of Petition; Length. The petition mustr7 be in a form prescribed by Rule 32(a), and copies comply in form with Rule 32. Copies must be
shall be served and filed as prescribed by Rule 31(b) served and filed as Rule 31 prescribes. Unless
for the service and filing of briefs. Except by the court permits or a local rule provides
permission of the court, or as specified by local rule otherwise, a petition for panel rehearing must not
of the court of appeals, a petition for rehearing shall exceed 15 pages.
not exceed 15 pages.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.

Rule 41. Issuance of Mandate; Stay of Mandate Rule 41. Mandate: Contents; Issuance
and Effective Date; Stay

(a) Date of Issuance. - The mandate of the court (a) Contents. Unless the court directs that a
must issue 7 days after the expiration of the time for formal mandate issue, the mandate consists of a
filing a petition for rehearing unless such a petition certified copy of the judgment, a copy of the

L ,1^ is filed or the time is shortened or enlarged by court's opinion, if any, and any direction about
order. A certified copy of the judgment and a copy costs.
of the opinion of the court, if any, and any direction

L 1t as to costs shall constitute the mandate, unless the (b) When Issued. The court's mandate must issue
court directs that a formal mandate issue. The 7 days after the time to file a petition for
timely filing of a petition for rehearing will stay the rehearing expires, or 7 days after entry of an

L I mandate until disposition of the petition unless order denying a timely petition for panel
otherwise ordered by the court. If the petition is rehearing, rehearing en banc, or motion for stay
denied, the mandate must issue 7 days after entry of of mandate, whichever is later. The court may
the order denying the petition unless the time is shorten or extend the time.
shortened or enlarged by order.

II fl K(c) Effective Date., The mandate is effective when
_ _L issued.
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(b) Stay of Mandate Pending Petition for (d) Staying the Mandate.
Certiorari. - A party who files a motion requesting
a stay of mandate pending petition to the Supreme (1) On Petition for Rehearing or Motion.
Court for a writ of certiorari must file, at the same The timely filing of a petition for panel
time, I proof of service on all other parties. The rehearing, petition for rehearing en banc,
motion must show that a petition for certiorari or motion for stay of mandate, stays the I'
would present a substantial question and that there is mandate until disposition of the petition or
good cause for a stay. The stay cannot exceed 30 motion, unless the court orders otherwise.
days unless the period is extended for cause shown
or unless during the period of the stay, a notice (2) Pending Petition for Certiorari.
from the clerk of the ISupreme Court is filed
showing that the party who has obtained the stay has (A) A party may move to stay the mandate
filed a petition forthe writ, in which case the stay pending the filing of a petition for a
will continue until final disposition by the Supreme writ of certiorari in the Supreme
|Court. The court of appeals must issue the mandate Court. The motion must be served on
immediately when a copy of a Supreme Court order all parties and must show that the
denyingl the petitio or writ of certiorari is filed. certiorari petition would present a
The court may require albond or other security as a substantial question and that there is
condition to rthe ant or coniance of a stay of the good cause for a stay.
mandate. l 

[' (B) The stay must not exceed 90 days,
unless the period is extended for good

W1 ff kill tcause or unless the party who obtained U
the stay files a petition for the writ and
so notifies the circuit clerk in writing
within the period of the stay. In that
case, the stay continues until the
Supreme Court's final disposition.

(C) The court may require 'a bond or other
security as a condition to granting or
continuing a stay of the mandate.

(D) The court of appeals must issue the a

mandate immediately when a copy of a
Supreme Court order denying the
petition for writ of certiorari is filed. L

I ~~~~~~~~~~~~~~~L

Committee Note F
The language and organization of the rule are amended to make the rule more easily understood. In addition to z

changes made to improve the understanding, the Advisory Committee has changed language to make style and L
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however.
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Subdivision (b). The existing rule provides that the mandate issues 7 days after the time to file a petition for
r panel rehearing expires unless such a petition is timely filed. If the petition is denied, the mandate issues 7 days
I after entry of the order denying the petition. Those provisions are retained but the amendments further provide that

if a timely petition for rehearing en banc or motion for stay of mandate is filed, the mandate does not issue until 7
days after entry of an order denying the last of all such requests. If a petition for rehearing or a petition for rehearing
en banc is granted, the court enters a new judgment after the rehearing and the mandate issues within the normal
time after entry of that judgment.

; Subdivision (c). Subdivision (c) is new. It provides that the mandate is effective when the court issues it. A
court of appeals' judgment or order is not final until issuance of the mandate; at that time the parties' obligations
become fixed. This amendment is intended to make it clear that the mandate is effective upon issuance and that its
effectiveness is not delayed until receipt of the mandate by the trial court or agency, or until the trial court or agency
acts upon it. This amendment is consistent with the current understanding. Unless the court orders that the mandate
issue earlier than provided in the rule, the parties can easily calculate the anticipated date of issuance and verify
issuance with the clerk's office. In those instances in which the court orders earlier issuance of the mandate, the
entry of the order on the docket alerts the parties to that fact.

Subdivision (d). Amended paragraph (1) provides that the filing of a petition for panel rehearing, a petition for
rehearing en banc or a motion for a stay of mandate pending petition to the Supreme Court for a writ of certiorari

L stays the issuance of the mandate until the court disposes of the petition or motion. The provision that a petition
for rehearing en banc stays the mandate is a companion to the amendment of Rule 35 that deletes the language
stating that a request for a rehearing en banc does not affect the finality of the judgment or stay the issuance of the
mandate. The Committee's objective, is to treat a request for a rehearing en banc like a petition for panel rehearing
so that a request for a rehearing en banc will suspend the finality of the court of appeals' judgment and delay therY running of the period for filing a petition for writ of certiorari. Because the filing of a petition for rehearing en banc
will stay the mandate, a court of appeals will need to take final action on the petition but the procedure for doing
so is left to local practice.X

Paragraph (1) also provides that the filing of a motion for a stay of mandate pending petition to the Supreme Court
for a writ of certiorari stays the mandate until the court disposes of the motion. If the court denies the motion, the
court must issue the mandate 7 days after entering the order denying the motion. If the court grants the motion, the

L mandate is stayed according to the terms of the order granting the stay. Delaying issuance of the mandate eliminates
the need to recall the mandate if the motion for a stay is granted. If, however, the court believes that it would ber inappropriate to delay issuance of the mandate until disposition of the motion for a stay, the court may order that

L the mandate issue immediately.

L Paragraph (2). The amendment changes the maximum period for a stay of mandate, absent the court of appeals
granting an extension for cause, to 90 days. The presumptive 30-day period was adopted when a party had to file
a petition for a writ of certiorari in criminal cases within 30 days after entry of judgment. Supreme Court Rule 13.1
now provides that a party has 90 days after entry of judgment by a court of appeals to file a petition for a writ of
certiorari whether the case is civil or criminal.

| . The amendment does not require a court of appeals to grant a stay of mandate that is coextensive with the period
granted for filing a petition for a writ of certiorari. The granting of a stay and the length of the stay remain within
the discretion of the court of appeals. The amendment means only that a 90-day stay may be granted without a need
to show cause for a stay longer than 30 days.
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Subparagraph (C) is not new; it has been moved from the end of the rule to this position.

Rule 42. Voluntary dismissal Rule 42. Voluntary Dismissal

(a) Dismissal in the district court. - If an appeal (a) Dismissal in the District Court. Before an
has not been docketed, the appeal may be dismissed ': appeal has been docketed by the circuit clerk, the
by the district court upon the filing in that court of a district court may dismiss the appeal'on the filing
stipulation for dismissal signed by all the parties, or of a stipulation signed by all parties or on the
upon motion and notice by the appellant ,appellant's motion with "notice to all parties.

. > 4, r ! i ! , 1 l i ' ' ) 4e ant s m t 'partie

(b) Dismissal in the court of appeals. - If the (b) Dismissal in the Cout of Appeals. The circuit
parties to an appeal orother proceeding shall sign,,, clerk may dismiss ,a docketed appeal if the
,aindifile withitheclerk of the court of appeals an , , parties file a signed dismissal agreementjIlilll' ,, ,
agreement that the proceedifngbe dismissed, speciyingi how costs are to be paid and pay any
specifying the terms as to payment of costs, and shall fees, thatjareidueF1But no andateor other 1;

pay whatever fees are due, the clerk shall enter the process m'ay issue without a curit order. An 2
casedismissed,d but no mandate or other process shall appeal ma be udismissed 'onthe appellant's 
issue without an rder ofthe c urt. Anappeal may be , Ition pngerms agree,d toby the parties or fixed
dismissed on motion of th appellant uponsuch by thecourt. L
,terms as may be agreed upon by the parties or fixed
by the court,

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L

.~~~~~
P,
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Rule 43. Substitution of parties Rule 43. Substitution of Parties

(a) Death of a party. - If a party dies after a notice (a) Death of a Party.
of appeal is filed or while a proceeding is otherwise
pending in the court of appeals, the personal (1) After Notice of Appeal Is Filed. If a party

L representative of the deceased party may be dies after a notice of appeal has been filed or
substituted as a party on motion filed by the while a proceeding is pending in the court of
representative or by any party with the clerk of the appeals, the decedent's personal
court of appeals. The motion of a party shall be representative may be substituted as a party
served upon the representative in accordance with the on motion filed with the circuit clerk by the
provisions of Rule 25. If the deceased party has no representative or by any party. A party'sIL representative, any party may suggest the death on motion must be served on the representative
the record and proceedings shall then be had as the in accordance with Rule 25. If the decedent
court of appeals may direct. If a party against whom has no representative, any party may suggest
an appeal may be taken dies after entry of a judgment the death on the record, and the court of
or order in the district court but before a notice of appeals maythen direct appropriate
appeal is filed, an appellant may proceed as if death proceedings.
had not occurred; After the notice of appeal is filed
substitution shall be effected in the court of appeals (2) Before Notice of Appeal Is Filed -
in accordance with this subdivision. Potential Appellant. If a party entitled to

appeal dies before filing a notice of appeal,r M the decedent's personal representative-or,
if there is no personal representative, the
decedent's attorney of record - may file a
notice of appeal within the time prescribed

L by these rules. After the notice of appeal is
filed, substitution must be in accordance
with Rule, 43(a)(1).

If a party entitled to appeal shall die before filing a (3) Before Notice of Appeal Filed - Potential
notice of appeal, the notice of appeal may be filed Appellee. If a party against whom an
by that party's personal representative, or, if there appeal may be taken dies after entry of a
is no personal representative by that party's attorney judgment or order in the district court, but
of record within the time prescribed by these rules. before a notice of appeal is filed, an

L After the notice of appeal is filed substitution shall appellant may proceed as if the death had
be effected in the court of appeals in accordance not occurred. After the notice of appeal is
with this subdivision. filed, substitution must be in accordance

with Rule 43(a)(1).

(b) Substitution for other causes. - If substitution (b) Substitution for a Reason Other Than Death.
of a party in the court of appeals is necessary for any If a party needs to be substituted for any reason
reason other than death, substitution shall be effected other than death, the procedure prescribed in

E in accordance with the procedure prescribed in Rule 43(a) applies.
subdivision (a).
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(c) Public officers; death or separation from (c) Public Officer: Identification; Substitution.
office. - (1) When a public officer is a party to an
appeal or other proceeding in the court of appeals in (1) Identification of Party. A public officer, L
an official capacity and during its pendency dies, who is a party to an appeal or other
resigns or otherwise ceases to hold office, the action proceeding in an official capacity may be i
does not abate and the public officer's successor is described as a party by the public officer's
automatically substituted as a party. Proceedings official title rather than by name. But the
following the substitution shallibe in the name of the court may require the public officer's nameE
substituted party, but any misnomer not affecting the to be added.'
substantial rights of the parties shall be disregarded.
An order of substitution may be entered at, any time, (2) Automatic Substitution of Officeholder.
but the omission to enter such an order shll not When a public officer who'is a party to an'
affect the substitution. appeal or other proceeding in an 'official

(2) When a public officer ista party to an appeal or capacity dies, resigns, or otherwise ceases to
other proceeding in an official capacity that public hold office, the action does not abate. The
officer may be idesbed as a part by the public public officer's successor is autd'matically
officer's official title rather than by name7but the substituted as a party. Proceedings'
court may require the public officer's name to be following the substitution are to bemin the
added. name of the substituted pafty, but any

misnomer that does not affect the substantial
| : 1 4 at Fl '>1 ' 1trights of the parties may be disregarded. An

order of substitution may be entered at any
time, but failure to enter an order does not
affect the substitution.

Committee Note L

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.
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Rule 44. Cases involving constitutional questions Rule 44. Case Involving a
where United States is not a party Constitutional Question When

the United States Is Not a
Party

It shall be the duty of a party who draws in If a party questions the constitutionality of an Act
question the constitutionality of any Act of Congress of Congress in a proceeding in which the United
in any proceeding in a court of appeals to which the States or its agency, officer, or employee is -not
United States, or any agency thereof, or any officer or a party in an official capacity, the questioning party
employee thereof, as such officer or'employee, is not must give written notice to the circuit clerk
a party, upon the filing of the record, or as soon immediately upon the filing of the record or as soon
thereafter as the question is raised in the court of as the question is raised in the court of appeals. The
appeals, to give immediate notice in writing to the clerk must then certify that fact to the Attorney
court of the existence of said question. The clerk General.
shall thereupon certify such fact to the Attorney

.General.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 44. Cases involving constitutional questions Rule 44. Case Involving a
where United States is not a party Constitutional Question When

the United States Is Not a
Party

It shall be the duty of a party who draws in If a party questions the constitutionality of an Act
question the constitutionality of any Act of Congress of Congress in a proceeding in which the United
in any proceeding in a court of appeals to which the States or its agency, officer, or employee is not
United States, or any agency thereof, or any officer or a party in an official capacity, the questioning party,
employee thereof, as such officer or employee, is not must give written notice to the circuit clerk
a party, upon the filing of the record, or as soon, immediately upon the filing of the record or as soon U
thereafter as the question is raised in the court of as the question is raised in the court of appeals. The
appeals, to give immediate notice in writing to the clerk must then certify that fact to the Attorney
court of the existence of said question. The clerk General. ,
shall thereupon certify such fact to the Attorney
General. 

Conunittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes L
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 45. Duties of clerks Rule 45. Clerk's Duties

(a) General provisions. - The clerk of a court of (a) General Provisions.
appeals shall take the oath and give the bond required
by law. Neither the clerk nor any deputy clerk shall (1) Qualifications. The circuit clerk must take
practice as an attorney or counselor in any court the oath and post any bond required by law.
while continuing in office. The court of appeals shall Neither the clerk nor any deputy clerk may
be deemed always open for the purpose of filing any practice as an attorney or counselor in any
proper paper, of issuing and returning process and of court while in office.
making motions and orders. The office of the clerk
with the clerk or a deputy in attendance shall be open (2) When Court Is Open. The court of appeals
during business hours on all days except Saturdays, is always open for filing any paper, issuing
Sundays, and legal holidays, but a court may provide and returning process, making a motion, and
by local rule or order that the office of its clerk shall entering an order. The clerk's office with
be ,open for specified hours on Saturdays or on the, clerk or a deputy in attendance must be
particular legal holidays other than New Year's Day, open during business hours on all days
Birthday of Martin Luther King, Jr., Washington's except Saturdays, Sundays, and legal
Birthday, Memorial Day, Independence Day, Labor holidays. Aco~urt maylprovde byocal rule,
Day, Columbus Day, Veterans Day, Thanksgiving or by order that the clerk's office be open for,
Day, and Christmas Day. specified hours on Saturdays or on legal,

holidays other than New Year's Day, Martin
Luther King, Jr.'s Birthday, Presidents' Day,
Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans' Day,
Thanksgiving Day, and Christmas'Day.
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(b) The docket; calendar; other records required. - (b) Records.
The clerk shall maintain a docket in such form as
may be prescribed by the Director of the (1) The Docket. The circuit clerk must
Administrative Office of the United States Courts. maintain a docket and an index of all
The clerk shall enter a record of all papers filed with -docketed cases in the manner prescribed by F
the clerk and all process, orders and judgments. An the Director of the Administrative Office of
index of cases contined in 'the 'docket shall be the United States Courts. The clerk must
maintained as prescribed by the Director of the record all papers filed with the clerk and all
Administrative Office of the United'States Courts. process, orders, and judgments.

The clerk shall prepare, under the direction of the
court, a calendar of cases awaiting argument., In (2) Calendar. Under the court's direction, the
placing cases on the calendar for argument, the clerk clerk must prepare a calendar of cases
shall give preference to appeals in criminal cases and awaiting argument. In placing cases on the
to appeals and other proceedings entitled to calendar for argument, the clerk must give
preference by law. K [ I preference to appeals 'in criminal cases and

Tle clerk shailkeep such other books and records to other proceedings and appeals entitled to
as maybe, required from time !to time by the Director preference by law. L
of the Administrative Office of the United States
Courts withithe approval of the Judicial Conference (3) Otier Records. The clerk must keep other
of the United Statesior as may be reqired by the books and records required by the Director
court. S~ki 9,"r%[lit1 <'de<ape i " t 4lipof the Administrative Office of the United

States Courts, with the approval of the
Judicial Conference of the United States, or

______________________________________ _ 2 by the court.

(c) Notice of orders or judgments. -Immediately (c) Notice of an Order or Judgment Upon the
upon the entry of an order or judgment the clerk shall entry of an order or judgment, the circuit clerk
serve a notice of entry by mail upon each party to the must immediately serve by mail a notice of entry
proceeding together with a copy of any opinion on each party to the proceeding, with a copy of
respecting the order or judgment, and shall make a any opinion, and must note the mailing on the
note in the docket of the mailing. Service on a party docket. Service on a party represented by
represented by counsel shall be made on counsel. counsel must be made on counsel.

(d) Custody of records and papers. - The clerk (d) Custody of Records and Papers. The circuit
shall have custody of the records and papers of the clerk has custody of the court's records and
court. The clerk shall not permit any original record papers. Unless the court orders or instructs
or paper to be taken from the clerk's custody except otherwise, the clerk must not permit an original
as authorized by the orders or instructions of the record or paper to be taken from the clerk's
court. Original papers transmitted as the record on office. Upon disposition of the case, original
appeal or review shall upon disposition of the case be papers constituting the record on appeal or
returned to the court or agency-from which they were review must be returned to the court or agency
received. The clerk shall preserve copies of briefs from which they were received. The clerk must
and appendices and other printed papers filed. preserve a copy of any brief, appendix, or other
l__________________________________________ paper that has been filed.
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Conumittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.
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Rule 46. Attorneys Rule 46. Attorneys

(a) Admission to the bar of a court of appeals; (a) Admission to the Bar.
eligibility; procedure for admission. - An attorney
who has been admitted to practice before the (1) Eligibility. An attorney is eligible for 7
Supreme Court of the United States, or the highest admission to the bar of a court of appeals if L;
court of a state, or another United States court of that attorney is of good moral and
appeals, or a United States district court (including professional character and is admitted to
the district courts for the Canal Zone, Guam and the practice before the Supreme Court of the L
Virgin Islands), and who is of good moral and United States, the highest court of a state,
professional character, is eligible for admission to the another United States court of appeals, or a
bar of a court of appeals. United States district court (including the

An applicant shall file with the clerk of the court of district courts for Guam, the Northern
appeals, on a form approved by the court and Mariana Islands, and the Virgin Islands).
furnished by the clerk, an application for admission
containing the applicant's personal statement showing
eligibility for membership. At the foot of the
application the applicant shall take and subscribe to
the following oath or affirmation:

I, , do solemnly swear (or
affirm) that I will demean myself as an attorney
and counselor of this court, uprightly and
according to law; and that I will support the L
Constitution of the United States.

Thereafter, upon written or oral motion of a
member of the bar of the court, the court will act L
upon the application. An applicant may be admitted
by oral motion in open court, but it is not necessary
that the applicant appear before the court for the !
purpose of being admitted, unless the court shall
otherwise order. An applicant shall upon admission
pay to the clerk the fee prescribed by rule or order of
the court.
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(2) Application. An applicant must file an
F' application for admission, on a form

approved by the court that contains the
applicant's personal statement showing
eligibility for membership. The applicant
must subscribe to the following oath or
affirmation:

"I, _____, do solemnly swear [or
affirm] that I will conduct myself
as an attorney and counselor of
this court, uprightly and according
to law;and that I will support the
Constitution of the United States."

(3) Admission Procedures. On written or oral
motion of a member of the court's bar, the
court will act on the application. An
applicant may be admitted by oral motion
in open court. But, unless the court orders
otherwise, an applicant need not appear
before the court to be admitted. Upon
admission, an applicant must pay the clerk
the fee prescribed by local rule or court

U _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _o rd e r .
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(b) Suspension or disbarment. - When it is shown (b) Suspension or Disbarment.
to the court that any member of its bar has been
suspended or disbarred from-practice in any other (1) Standard. A member of the court's bar is
court of record, or has been guilty of conduct subject to suspension or disbarment by the
unbecoming a member of the bar of the court, the court if the member:
member'will be subject to suspension or disbarment X

by the court. The member shall be afforded an (A) has been suspended or disbarred from
opportunity to show good cause, within such time as practice in any other court; or
the court shall prescribe, why the member should not
be suspended orldisbarred. Upon the member's (B) is guilty of conduct unbecoming a
response to therule to show cause, and after hearing, member of the court's bar. 7
if requested, or'upon expiration of the time
prescribed for a response if no response is made, the (2) Procedure. The member must be given an
court shall enter anappropriate order, opportunity to show good cause, within the

time prescribed by the court, why the
member should not be suspended or
disbarred.

(3) Order. The court must enter an appropriate
order after the member responds and a
hearing is held, if requested, or after the time
prescribed for a response expires, if no
response is made.

(c) Disciplinary power of the court over (c) Discipline. A court of appeals may discipline an,
attorneys. - A court of appeals may, after reasonable attorney who practices before it for conduct
notice and an opportunity to show cause to the unbecoming a member of the bar or for failure to
contrary, and after hearing, if requested, take any comply with any court rule. First, however, the
appropriate disciplinary action against any attorney court must afford the attorney reasonable notice, Ai
who practices before it for conduct unbecoming a an opportunity to show cause to the contrary,
member of the bar or for failure to comply with these and, if requested, a hearing.
rules or any rule of the court.

Conmmttee Note 2

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only.
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Rule 47. Rules of a Court of Appeals Rule 47. Local Rules by Courts of
Appeals

(a) Local Rules. (a) Local Rules.

(1) Each court of appeals acting by a majority of (1) Each court of appeals acting by, a majority
its judges in regular active service may, after giving of its judges in regular active service may,
appropriate public -notice and opportunity for after giving appropriate public notice and
comment, make and amend rules governing its opportunity for comment, make and amend
practice. A generally applicable direction to a party', rules governing its practice. A generally
or a lawyer regarding practice before a court shall applicable direction to parties or lawyers
be in a local rule rather than an internal operating regarding practice before a court must be in
procedure or standing order. A local rule shall be a local rule rather than an internal operating

A, ,,consistent with - but not duplicative of -- Acts of procedure or standing order. A local rule,
Congress and rules adopted under 28 U.S.C. § 2072 must be consistent with - but not
and shall conform to any uniform numbering system duplicative of - Acts of Congress and
prescribed by the Judicial Conference of the United rules adopted under 28,U. S. C.,§ 2072 and'
States. The clerk of each court of appeals shall send must conform to any uniform numberingl

' the Administrative Office of the United States system prescribed by the Judicial
Courts a copy of each local rule and internal Conference of the United'States., Each
operating procedure when it is promulgated or circuit clerk must send the Administrative
amended. Office of the United States Courts a copy of

each local rule and internal operating
(2) A local rule imposing a requirement of form procedure when it is promulgated or

r shall not be enforced in a manner that causes a party amended.
to lose rights because of a nonwillful failure to
comply with the requirement. (2) A local rule imposing a requirement of

form must not be enforced in a manner that
(b) Procedure When There Is No Controlling causes a party to lose rights because of a

Law. - A court of appeals may regulate practice in, nonwillful failure to comply with the
a particular case in any manner consistent with requirement.
federal law, these rules, and local rules of the
circuit. No sanction or other disadvantage may be (b) Procedure When There Is No ControllingL imposed for noncompliance with any requirement Law. A court of appeals may regulate practice
not in federal law, federal rules, or the local circuit in a particular case in any manner consistent

__ rules unless the alleged violator has been furnished with federal law, these rules, and local rules of
in the particular case with actual notice of the the circuit. No sanction or other disadvantage
requirement." may be imposed for noncompliance with any

requirement not in federal law, federal rules, or
the local circuit rules unless the alleged violator
has been furnished in the particular case with
actual notice of the requirement.
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Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 48. Masters. Rule 48. Masters'

A court of appeals may appoint a special master to (a) Appointment; Powers. A court of appeals may;,
hold hearings,'if necessary, and to make appoint a special master to hold hearings, if
recommendations as to factual findings and necessary, and to recommend factual findings
disposition in matters ancillary to proceedings in the and disposition in matters, ancillary to
court. Unless the order referring a matter to a master proceedings in the court. Unless the order
specifies or limits the master's powers, a master shall referring a matter to a master specifies or limits',
have power to regulate all proceedings in every the master's powers, those powers include, but
hearing before the master and to do all acts and take are not limited to, the following:
all measures necessary or proper for the efficient
performance of the master's duties under the order (1) regulating all aspects of a hearing;
including, but not limited to, requiring the production
of evidence upon all rnttters'embraced in the (2) taking all appropriateL'action for the efficient
reference and putting witnesses and partes tn oath performance of the master's'duties under the
and examining themIfthe master is not a judge order;
court employee, te court shall determinethe master's',
compensationan W he ost will be charged to (3) requiring the production of evidence on all'
any of the pafd,'4s. 'i matters embraced in the reference; and

(4) administering oaths and examining
witnesses and parties.

(b) Compensation. If the master is not a judge or
court employee, the court must determine the
master's compensation and whether the cost is to
be charged to any party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to

J be stylistic only.
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Form 4

Affidavit Accompanying Motion for
Permission to Appeal In Forma Pauperis

United States District Court for the District of

L A.B., Plaintiff

El v. Case No.
C.D., Defendant

Affidavit in Support of Motion Instructions

I swear or affirm under penalty of perjury that, because of Complete all questions in this application and then sign it.
my poverty, I cannot prepay the docket fees of my appeal Do not leave any blanks: if the answer to a question is "0,"
or post a bond for them. I believe I am entitled to redress. I "none," or "not applicable (N/A)," write in that response. If

swear or affirm under penalty of perjury under United you need more space to answer a question or to explain your
States laws that my answers on this form are true and answer, attach a separate sheet of paper identified with your
correct. (28 U.S.C. § 1746; 18 U.S.C § 1621.) name, your casets docket number, and the question number.

Signed: Date:

Ad My issues on appeal are:

1. For both you and your spouse estimate the average amount of money received from each of the following sources
during the past 12 months. Adjust any amount that was received weekly, biweekly, quarterly, semiannually, or
annually to show the monthly rate. Use gross amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during the Amount expected next month
past 12 months

L You Spouse You Spouse

Employment $ $ $ $

'Self-employment $ $ $ $

Income from real property $ $ $ $

(such as rental income)

Interest and dividends $ $ $ $

CI' Gifts $ $_ _ $ $

Alimony $ $ $ $

Child support $ $ $ $

Retirement (such as social security, $ $ $ $

pensions, annuities, insurance)

Disability (such as social security, $ $ $ $

insurance payments)

Unemployment payments $ $ $ $

Public-assistance (such as welfare) $ $ $ $

Other (specify): $ $ $ $

Total monthly income: $ $ $ $



2. List your emdloyment historyfor the past two years, most recent employerfirst. (Gross monthly pay is before taxes
or other deductions.)

Employer Address Dates of employment Gross monthly pay

3. List your spouse's employment history for the past two years, most recent employer first. (Gross monthly pay is
before taxes or other deductions.)

Employer Address Dates of employment Gross monthly pay

4. How much cash do you and your spouse have? $_
Below, state any money you or your spouse have in bank accounts or in any other financial institution.

Financial institution Type of account Amount you have Amount your spouse has

____________ $_ $__'

If you are a prisoner seeking to appeal a judgment in a civil action or proceeding, you must attach a
statement certified by the appropriate institutional officer showing all receipts, expenditures, and balances
during the last six months in your institutional accounts. If you have multiple accounts, perhaps because you
have been in multiple institutions, attach one certified statement of each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and ordinary household
furnishings.

Home (Value) Other real estate (Value) Motor vehicle #1 (Value)

Make & year:

Model:

Registration # : _ _

Motor vehicle #2 (Value) Other assets (Value) Other assets (Value)

Make & year:

Model:

Registration #:
6. State every person, business, or organization owing you oryour spouse money, and the amount owed.

Person owing you or your Amount owed to you Amount owed to your spouse
spouse money

. .~~~~~~



7. State the persons who rely on you oryourspouse for support.

Name Relationship Age

8. Estimate the average monthly expenses of you and yourfamily. Show separately the amounts paid by your spouse.
Adjust any payments that are made weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate.

You Your Spouse

Rent or home-mortgage payment (include lot rented $ $

for mobile home)
Are real-estate taxes included? OYes ONo

Is property insurance included? OYes ONo

Utilities (electricity, heating fuel, water, sewer, and' $ $

telephone)

Home maintenance (repairs and upkeep) $ =

Food

Clothing

Laundry and dry-cleaning $

Medical and dental expenses

Transportation (not including motor vehicle payments)

Recreation, entertainment, newspapers, magazines, etc.

Insurance (not deducted from wages or included in $ $

mortgage payments)

Homeowner's or renter's $ $_

Life

Health $ $

Motor Vehicle

Other:

Taxes (not deducted from wages or included in $ $

mortgage payments) (specify):

Installment payments

Motor Vehicle

Credit card (name): $ $

Department store (name): =

Other:

Alimony, maintenance, and support paid to others $ $ =

Regular expenses for operation of business, profession, $
or farm (attach detailed statement)

Other (specify): $ $

Total monthly expenses: $ $_



9. Do you expect any major changes to your monthly income or expenses or in your assets or liabilities during the next __

12 months?
OYes ONo If yes, describe on an attached sheet.

10. Have you paid - or will you be paying - an attorney any money for services in connection with this case,
including the completion of this form? OYes ONo L
If yes, how much? $

If yes, state the attorney's name, address, and telephone number:

11. Have you paid - or will you be paying - anyone other than an attorney (such as a paralegal or a typist) any U::
money for services in connection with this case, including the completion of thisform?
OYes ONo C

If yes, how much? $_ _

If yes, state the person's name, address, and telephone number:

r

12. Provide any other in~formation that will help explain why you cannot pay the docket fees for your appeal.

13. State the addrss legalrsidence

C

13. State the address of your legal residence.

U'
Your daytime phone number: ()

Your age: _ _ Your years of schooling: J
Your social-security number: __v

LJ

Lo

1l



Lk .4 kepast oZ yc4(S

2. List your employment histor/most recent employerfirst (Gross monthlpay is before taxs or otherdeduaions.)

Employer Address Dates of employment Gross monthly pay

4o6r tkc paea c
3. eust your spouse' employment history{mos recent employer first. (Gross monthly pay is before taxes or other

deductions.)

- Employer Address Dates of employment Gross monthly pay

4. How much cash do you and your spouse have? S_ _
at as Below, state any money you or your spouse have in bank accounts or in any other financial institution.

- ° Financial institution Type of account Amount you have Amount your spouse has

X ~ ~_ _ _ _ _ _ _._ S. . S _ _

- $__-_ S__

you are a=prisone you must attach a statement certified by the appropriate institutional officer showing
all receipts, expenditures, and balances during the last six months in your institutional accounts. If you have

a) * / multiple accounts perhaps because you have been in multiple institutions, attach one certified statement of
* ._ each account.

5. List the assets and their values, which you own or your spouse owns. Do not lst clothing and ordinary household
furnishings.

Home (Value) Other real estate (Value) Motor vehicle #1 (Value)

Make & year: __

____________________ Model:

Registration

Motor vehicle #2 (Value) Other assets (Value) Other assets (Value)

Make & year:

Model:

Registration #:

6. State every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your Amount owed to you Amount owed to your spouse
spouse money

18


