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- INTRODUCTION
i In April 1996 the Advisory Committee, with the approval of Standing
- Committee, published a packet of proposed amendments to the Federal Rules of
- Appellate Procedure. The packet consisted of proposed revisions to each of the

Federal Rules of Appellate Procedure. The revisions were developed using the
r Guidelines for Drafting and Editing Court Rules developed by the Standing
— Committee’s consultant, Brian Garner, Esquire, and the Standing Committee’s Style
Subcommittee. (The packet is the product of what has become commonly known as the
| style project.) The comment period closed on December 31, 1996. The Advisory
e Committee met on April 3 and 4, 1997, in Washington, D.C. The Advisory
- Committee considered the public comments on the proposed amendments to the
Appellate Rules. After making several changes to the proposed amendments, the
Advisory Committee approved them for presentation to the Standing Committee for
o final approval.

" In August 1996 the Advisory Committee, with the approval of the Standing

= Committee, published proposed amendments to Federal Rules of Appellate Procedure 5

. and 5.1 and to Form 4. The period for public comment closed on February 15, 1997.
At the Advisory Committee’s April meeting, the Committee considered all the

< comments on the proposed amendments. After making additional changes to the

- proposed amendments, the Advisory Committee approved them for presentation to the

Standing Committee for final approval.
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The amendments to Rules 5 and 5.1 were not developed as part of the style

project and the proposed amendments were not published as part of the style packet. If
‘the amendments are approved by the Standing Committee, they will continue through
the rest of the approval process simultaneously with the style packet. Therefore, this
report incorporates the most recent revisions of Rules 5 and 5.1 into the style packet.

"The Advisory Committee requests that the Standing Committee approve the

entire packet of rules and the revised Form 4 for submission to the Judicial Conference
at its fall meeting.

I.

ACTION ITEMS

A. Proposed style revisions of Rules 1 through 48 of the Federal Rules
of Appellate Procedure and additional proposed amendments to
Rules §, 5.1, 26.1, 27, 28, 29, 32, 35, and 41.

The proposed style revisions and the proposed amendments to Rules 27, 28, and
32 were published for comment by the bench and bar, in April 1996. The
comment period closed on December 31, 1996. Thirt)i—nine letters were
received from commentators. The reaction to the project was overwhelmingly
favorable although there were numerous suggestions to revise specific rules.

Due to the scope of this project, this report will be organized differently than is
customary. This portion of the report is orgamzed by rule number and
contains:

1. a general summary of the comments submrtted on each rule;

2. a summary of the individual comments on each rule; and

3. a Gap Report indicating the changes made after publication.

The text of the rules themselves follows in a later portion of this report. To
allow you to easily identify each change made aftér publication, a hand-marked
copy of the rules is included. 'It is followed by a clean version of the rules as
finally approved by the Advisory Committee. :

1. Synopsis of Proposed Amendments

It is customary for this report to include a synopsis of the
proposed amendments. Again, because of the scope of this project, this
report will summarize only the proposed amendments that involve
substantial substantive amendments.

Substantrve amendments to four rules were separately published
in September 1995. The period for public comment closed in March
1996 and, as is usual, the Advisory Committee met arid approved
additional refinements. At its June 1996 meeting, the Standing
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Committee tentatively approved the rules as revised. The Standing
Committee did not forward the rules to the Judicial Conference last fall
because additional style revisions of these same rules were included in
the packet published in April 1996. Only very minor changes have been
made in-any of these rules-on the basis of comments submitted during
this latest pubhcatlon period. g

(a) Rule 26.1 has been divided into three subdivisions to make it
more comprehensible. ‘The rule continues to require disclosure of a
party’s parent corporation but the proposed amendments delete the
requirement that a corporate party identify subs1d1ar1es and affiliates that
have issued shares to the public. The amendments, however, add a
requirement that a party list all its stockholders; that are pubhcly held
compames owning . 10% or more- of the party’s stock

- (b) Rule 29 has been entlrely rewritten and several significant
changes are proposed.

e ! The provision in the former rule granting penmss1on to
conditionally file an amicus brief with the motion for leave to file
is changed to require that the brief accompany the motion. In
addition to identifying the movant’s interest and stating the
general reasons why an amicus brief is desirable, the amended
rule requires that the motion state the. relevance of the matters
asserted to the disposition of the case.:

The contents and form of the brief are spec1ﬁed
The amended rule limits an amicus brief to one-half the length of
. aparty’s principal brief. NI
. An amijcus brief must be filed no later than 7 days after the

principal brief of the party being suppcljted
. An amicus is not permitted to file a reply brief.

(c) Rule 35 is amended to treat a request for a rehearing en banc
like a petition for panel rehearing so that a request for a rehearing en
banc will suspend the finality of a court of appeals’ judgment and extend
the period for filing a petition for a writ of certiorari. The sentence in
the existing rule stating that a request for rehearing en banc does not
suspend the finality of the judgment or stay the mandate is deleted. In
keeping with the intent to treat a request for a panel rehearing and a
request for a rehearing en banc similarly, theterm “petition for
rehearing en banc” is substituted for the term “suggestion for rehearing
en banc.” The amendments also require each. petition for en banc
consideration to begin with a statement concisely 'demonstrating that the
case meets the criteria for en banc consideration. / Intercircuit conflict is
citeéd as an example of a proceeding that lmght mvolve a ‘question of

Report to Standing Comumnittee -

May 1997

'3




“exceptional importance”—one of the traditional criteria for granting an W

.en banc hearing. The amendments hmrt a petrtlon for en banc review to -

15 pages ~ % J‘
RH (d) Rule 41 is amended so that the ﬁlmg of e1ther a petition for -

rehearmg en banc or a motion for astay,; of mandate pending petition to
the Supreme Court for a writ of certiorari will delay the issuance of the
~mandate: untll the court dlsposes of: the petition or'motjon. The amended »
' rule also. makes it clear thata mandate is effective when issued. The i
presumptlve perlod for a. stay‘of mandate pendmg petltlon for a writ of

In‘t addltlon‘ ithose four 1rules 3 substantrve amendments to Rules
27 28 'and |32 were in progrqss at the same: time as' preparatron of the |
style packet for pubhcatlon Those rules, with extensive proposed A
substantive amendments weretpubhshed as part of the style packet.
AR : o
(e) Rule 27 is ‘entirely rewritten . Astamended, Rule 27 contains

the form requirements that prev1ously appeared at Rule 32(b). Rule 27 .
also provides that: @ﬁ;
. any legal argument necessary to support the motion must be
contained in the motion, no separate brief is permitted; F
e the time for respondmg to.a motlon 1s>uexpanded from 7 days to ™
10days; © : © ... ol
. areplyto a response may be ﬁled within 7 days after service of E
the response;’ 1 SN -
] a motion or a response to a motron must not exceed 20 pages and
‘ a reply must not exceed 10 pages;

° a motion will be declded wrthout oral argument unless the court
orders otherwise. «

(f) Rule 28 is amended to conform to proposed amendments to
Rule 32. The page limitations for a brief are deleted from 28(g). Rule
28 is also amended to require a brief to include a certificate of
compliance with the length limitations established in Rule 32.

1

ey

f

(g) Rule 32 is amended in several significant ways.
. A brief may be on “light” paper, not just “white” paper. Cream
and buff colored paper, including recycled paper, are acceptable.
-, The provision for pamphlet-sized briefs have been deleted.
All references to use of carbon copies have been deleted.
A brief may be produced using either a monospaced typeface or a
~ proportionally-spaced typeface. - = -
. - The rule establishes new length limitations for briefs. If page

2
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counting is used to measure the length of a brief, a principal brief
may not exceed 30 pages, and a reply brief may not exceed 15
pages. Other counting methods that approximate the former 50
. page limit are, however, permitted.
Co- A brief may have a total of 14,000 words.
- A brief using monospaced typeface may have 1,300 lines
of text.

. The rule requires a certificate of compliance with the length
limitations.
The treatment of an appendix is in its own subdivision.
A brief that complies with the national rules is acceptable in
every court. Local rules may not impose form requirements that
are not in the national rule. Local rules may, however, move in’
the other direction; they can authorize non-compliance with
certain of the national norms.

In addition to those seven rules, amendments to Rules 5 and 5.1 were
published in August 1996. The comment period closed February 15,
1997. Eight comments were received. Four commentators expressed
general support for the proposed changes; none expressed general
opposition.

(h) Existing Rules 5 and 5.1 are combined in new Rule 5. Rule
5.1 was largely repetitive of Rule 5 and the Federal Courts Improvement
Act of 1996 made Rule 5.1 obsolete. New Rule 5 is intended to govern
all discretionary appeals from district court orders, judgments, or
decrees. Most of the changes are intended only to broaden the language
so that Rule 5 applies to all discretionary appeals. The time for filing
provision, for example, states only that the petition must be filed within
the time provided by the statute or rule authorizing the appeal or, if no
such time is specified, within the time provided by Rule 4(a) for filing a
notice of appeal. A uniform time—7 days—is established for filing an
answer in opposition or a cross-petition.

Proposed amendments to Form 4

Form 4 is substantially revised to conform with new statutory provisions
in the Prison Litigation Reform Act and to obtain more detailed
information needed to assess a party’s eligibility to proceed in forma
pauperis.

Proposed Form 4 was published in August 1996. The period for public
comment closed on February 15, 1997. Five comments were submitted.
Two commentators generally endorsed the proposed changes and two
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opposed them because of the expended and detailed nature of the
- information requested. The Advisory Committee approved only minor
1 post-publication changes. ‘The Committee believes that the expanded
scope of the form is appropriate and that many of the provisions as to
which objections were raised are statutorily mandated.

\‘ b
iy

II. INFORMATION ITEMS

A. Minutes

Draft minutes of the Advisory Committee meeting held April 3 and 4 in
Washington, D.C. are attached to this report The minutes have not yet been approved
by the Advisory Committee.:

B. Committee Agenda

Attached to this report is a copy of the Advisory Committee’s Table of Agenda

Items which indicates the status of proposed amendments under consideration by the
Committee. :
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General Comments on the Proposed Style Amendments

I. Summary of the Public Comments that Are General in Nature

Seventeen commentators offered general comments on the effort to redraft the
rules using the “Guidelines for Drafting and Editing Court Rules.” Sixteen of the
commentators support the project because of the rules’ increased clarity. Only one
commentator opposes the project. The opponent is “unconvinced of the utility of this
project.” The opponent states that, absent proof that the current rules are systemically
flawed, those advocating change have the burden of showing the need for change -- a
burden that has not, in the opponent’s opinion, been met.

One of the 16 supporters of the project urges that once the comprehensive
revision is complete, that there be restraint in proposing further amendments unless
there is a strong and demonstrable need.

In addition, one commentator asks whether it is appropriate for the rules to
adopt the term “circuit clerk.” That same commentator suggests the need for
consistency in the use of figures or words when the rules refer to numbers.

II. Summary of the Individual Comments that Are General in Nature

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy commends the committee for the “extraordinary improvement in
clarity it has achieved.”

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman applauds the committee’s efforts stating that “the revisions to the
language of the rules are a considerable improvement and successfully provide
for the clarity which the rules should extend to all Federal practitioners.”
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Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360

" Durham, North Carolina 27708-0360

Professor Rowe generally approves the restylmg

He suggests that, if possrble the boﬂerplate language not be repeated as a
Committee Note after each rule.

Professor Rowe notes the use of the term c1rcu1t clerk” in the new rules.
Although the term is clear and concise, Professor Rowe asks if the clerks are
bemg renamed and whether the rules | process has authorlty to rename them.

Professor Rowe also suggests that there should be cons1stency in the use of
ﬁgures or written-out numbers. He points out, for example, that new rule 26(c)
on page 75 uses “3 calendar days, but new Rule 26.1(c) on page 77 uses “three
copies:” Rule 41(b) on page ;130 uses 7 .days.” He suggests spelling out small
numbers except when they‘ Are»»crosﬁs-jreferences to'rules, or the like.

Joseph D Cohen Esqulre
Stoel Rives

Standard Insurance Center
900 SW Fifth, Suite 2300
Portland, Oregon 97204-1268

Mr. Cohen expresses general approval of the stylistic changes and the
substantive changes to Rules 27, 28, and 32.

John R. Reese, Esquire

McCutchen, Doyle, Brown & Enersen, LLP
Three Embarcadero Center

San Francisco, California 94111-4066

Mr. Reese approves the restyled rules saying that they are “clearer, more
concise and certainly more readable.” : :

Francis H. Fox, Esquire

Bingham, Dana and Gould LLP -
150 Federal Street .

Boston, Massachusetts 02110-1726

Mr. Fox approves the restyling efforts. He states that “the new wording and
captioning are a big improvement.”
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10.

Walter H. Fleischer, Esqnire
1850 M Street, N.W., Suite 800
Washington, D.C. 20036

Mr. Fleischer approves the proposed amendments He says that 1t is “a great
project with outstandmg results.” ‘

Honorable Thomas M Reavley
Senior Circuit Judge

903 San Jacinto Boulevard, Suite 434
Austin, Texas 78701

Judge Reavley approves the proposed amendments. He says that the “language
is clearer and the new organization will be very helpfil to the users.”

Philip Allan Lacovara, Esquire
Mayer, Brown & Platt

1675 Broadway

New York, New York 10019-5820

Mr. Lacovara generally endorses the effort to clarify the structure and
organization of the Appellate Rules and to use clear and consistent language. In
addition, once the comprehensive revision is complete, he urges the committee
to exercise restraint in proposing further amendments unless there is a strong
and demonstrable need ‘

Paul W. Mollica, Esquire

Presiding Member, Federal Courts Comrmttee
Chicago Council of Lawyers

One Quincy Court Building, Suite 800

220 South State Street ‘
Chicago, Illinois 60604

The Federal Courts Committee says that the redraft of the appellate rules is
“meticulous and worthy” but it is “unconvinced of the utility of this project.”
The committee believes that the existing appellate rules function quite well and
absent proof that the current rules are systemically flawed the burden is on
those who advocate chan&e The committee states that only time will reveal the
pitfalls that lie in a redrafted rule. They note specific changes that could
engender confusion.
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12.

13.

14.

John Mollenkamp, Esquire

Blanchard, Robertson, Mitchell & Carter P. C S »
P.O. Box 1626 A o Lo
Joplin, Mlssoun 64802

‘Mr Mollenkamp says the styhstlc changes are much needed and will be

particularly helpful to practitioners who appear in the Umted States Court of
Appeals infrequently. L : : :

Andrew Chang, Esquire ‘
Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498 = |

The committee fully supports the nonsubstantive style revisions.

Elizabeth A. Phelan

Holland & Hart

Post Office Box 8749

Denver, Colorado 80201-8749

(on behalf of the firm’s appellate practice group)

They “wholeheartedly endorse the revisions proposed pursuant to the uniform
drafting guidelines. The revisions have greatly simplified the text of the Rules,
making the Rules direct and easy to understand.”

William C. Wood, Jr., Esquire ‘

Nelson Mullins Riley & Scarborough L.L.P.

Post Office Box 11070 =,

Columbia, South Carolina 29211 :

(on behalf of the Practice and Procedure Committee of the South Carolina Bar)

The committee applauds the efforts to clarify the language of the Appellate
Rules. The committee believes that “the revisions and amendments will make
practice before the federal appellate courts easier for all persons seekmg redress
before those courts.”
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17.
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Honorable John C. Godbold
Senior United States Circuit Judge
P.O. Box 1589 ‘
Montgomery, Alabama

Judge Godbold praises that the restyhzatlon of the appellate rules as “an
admirable and highly significant achievement.” He says that “[]t exemplifies a
change in focus from the v1ewpomt of the writer.to embrace the process of
communication to the reader.” : ‘

Professor Thomas E. Baker .
Alvin A. Allison Professor = S
Texas Tech University School of Law

Lubbock, Texas 79409-004

Professor Baker supports the proposed revisions statmg the they are “self-
evidently an improvement on the existing language

Professor Joseph Kimble

The Thomas M. Cooley Law School
217 South Capitol Avenue

Lansing, Michigan 48901

Professor Kimble expressed strong support for the proposed revisions calling
the proposed appellate rules and the drafting guidelines “the biggest
breakthrough in legal drafting in 30 years.” He says that “[e]ven changing
from shall to must is significant.” o
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Rule 1

Comments on Proposed Amendments to Rule 1 -

General Summary of Public Comments on Rule 1

There was only one commentator. The commentator offers no general comment

on the amendment but specifically questions the use of the term “filing” in (2)(2).

II.

Summary of Individual Comments on Rule 1 -

Professor Thomas D. Rowe, Jr.
Duke University School of Law

Box 90360

Durham, North Carohna 27708-0360

Professor Rowe asks whether the reference in (a)(2) to “filing a motion or other
document” is really the same as the old rule’s “making of a motion or
application”? He notes that new Rule 27(a)(1) says “[a]n application for an
order or other relief is made by motion” and lacks old Rule 27(a)’s reference to
a motion’s bemg ‘made by filing a motion.”

Gap Report

There are no post-publication changes in Rule 1.
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\ Rule 2

Comments on the Proposed Amendment to Rule 2

General Summary of Public:Comments on Rule 2

i

There was only one commentator on Rule 2. The commentator suggests further

stylistic improvement.

II.

Summary of Individual Comments on Rule 2

Stanley P. Wilson, Esquire

. McMahon, Surovik, Suttle, Buhrmann, Hicks & Gill

First National Bank Building, Suite 800
400 Pine Street
Abilene, Texas 79601

Mr. Wilson suggests amending Rule 2 to state:
To expedite its decision, or for other good cause, a court of appeals
may, in a particular case, with or without a party’s motion, suspend any
provision of these rules and may, except as otherwise provided in Rule
26(b), order such proceedings as it may direct.

Gap Report

!

One stylistic change is made. In line 3, the words suspend the provisions of any of
these rules” is changed to “suspend any provision of these rules”.
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Rule 3

Comments on the Proposed Amendments to Rule 3
I. General Summary of the Public Comments on Rule 3

Six comments on Rule 3 were received. One commentator expresses general
support for the two substantive changes — that a court order is required to consolidate
appeals, and that, when an inmate files a notice of appeal by depositing the notice in
the institution’s internal mail system, the clerk must note the docketing date on the
notice. Another commentator supports the latter change, and has no strong objection to
the former but hesitates to endorse it because it removes an option currently available
to parties.

Three commentators state that the proposed amendments to 3(b) may blur the
distinction between “joint” and “consolidated” appeals.

Another commentator suggests a stylistic change.
11. : Summary of Individual Comments on Rule 3

1. Philip Allan Lacovara, Esquire

Mayer, Brown & Platt

1675 Broadway

New York, New York 10019-5820
Mr. Lacovara suggests changing the word “notwithstanding” to either “despite”
or “even if” in 3(d)(3) and throughout the rules.

2. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800
220 South State Street
Chicago, Illinois 60604

The Federal Courts Committee notes that existing 3(b) observes a distinction
between actions that are “joined” (merged into a single action ) and those that
are “consolidated” (proceeding together but retaining separate identities). Draft
Rule 3(b)(2) blurs the distinction by using “joined or consolidated” in the

Report to Standing Committee
May 1997 14

£l

[

[

i
— —

(L

1

]

E
s

1 B

‘f‘

¥

H
E

Sl

o

NS TR |



1

el

1

1

ey

—

(ntn

—

7y 1 71

)

L

Rule 3

conjunctive. The committee believes that this could cause confusion.

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

The committee supports both proposed substantive changes. : (1 --that a court
order is required to consolidate appeals;2 - that when an inmate files a notice of
appeal using the institution’s internal mail system, the clerk must note the
docketing date)

Laurence S. Zakson,\ Esquire
The Committee on Federal Courts
The' State Bar of California

555 Franklin Street . ‘
- San Francisco, California 94102—4498

The comm1ttee comments on two substantive changes in Rule 3,

1. The proposed amendments require that consolidation be accomplished by
court order (as opposed to stipulation) and require a court order to join
appeals after separate notices of appeal have been filed. The revisions
are designed to clarify the actual status of the respective appeals. The
comrnittee has no strong objection to this amendment given that it will
clarify the status of appeals and given the courts’ preference for
consolidation/joinder, which should result in the routine granting of
consolidation orders.  However, because the amendment removes an
option currently available to the part1es ‘the commlttee feels some
hesitancy to endorse it. ¥

2. The committee endorses the change that requlres the court clerk to note
the “docketing” date when an inmate files a notice of appeal by
depositing the notice in a prison’s internal mail system.-

David S. Ettinger, Esquire

Chair, Appellate Courts Committee

Los Angeles County Bar Association . -~
P.O. Box 55020

- Los Angeles, California 90055-2020

The committee suggests amending (b)(2). The proposed rule is confusing
because it fails to distinguish between a joint appeal and a consolidated appeal.
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/ Rule 3

The committee suggests that (b)(2) be modified so that after the word “joined”
add “(if from a single judgment or order)”; and after the word “consolidated”
add “(if from separate Judgments or orders)

6. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
‘(forwarding the comments of individual members of the Ninth Clrcult Advisory
- Committee)

The commentator notes that redrafted 3(b) may create an ambiguity about the
difference between joint and consolidated appeals. Although (b)(1) treats joint
appeals separately and notes that they proceed “as a single appellant,”
subdivision (b)(2) refers to appeals that may be “joined or consolidated” on
court order. Injecting joint appeals in (b)(2) without further reference to (b)(1)
suggests that both devices are the same. The Committee Note clarifies the
matter, but the commentator asks whether a better draftmg job would make the
distinction clear on the face of the rule. ‘

Gap Report

The Advisory Committee approved one major change in Rule 3 and seVeral minor

changes. . ‘

1. The major change is to incorporate the sole remaining paragraph of Rule 3.1 as
subparagraph (a)(3) and to move existing subparagraph (3) to subparagraph (4).
The Federal Courts Improvement Act of 1996 repealed paragraphs (4) and (5) of
28 U.S.C. § 636(c). That statutory change made the continued separate
existence of Rule 3.1 unnecessary.” With the abroganon of Rule 3.1, paragraph
(b) of that rule is moved to 3(a)(3). : o

2. In 3(b)(1), the word “persons” is replaced with “par;tles”. S

Rule 3(b)(2) is altered to say that “appeals may be joined or consolidated by the

court of appeals.” The published version required a court “order” for

consolidation. Omission of that requirement reflects the Advisory Committee’s
conclusion that consolidation could appropriately be accomphshed by court rule
as well as by court order. ’

4. In 3(d)(2) and (3) the references to the “clerk” is clarified by changing both
references to “district clerk”. Also in 3(d)(3) the word “notwithstanding” is
changed to “despite”. C

5. The Committee Note is amended to conform to the changes noted above and to

W
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Rule 3

remove potentially misleading language about the distinctions between
consolidated and joint appeals.

N
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Rule 3.1 -

(,

Comments on Proposed Amendments to Rule 3.1 ] j
None v
Gap Report B

Section 207 of the Federal Courts Improvement Act of 1996 abolished the first appeal
to a district court followed by a discretionary appeal to the court of appeals. As a
result of the statutory amendments, subdivision (a) of Rule 3.1 is no longer needed.
Since Rule 3.1 existed primarily because of the provisions in subdivision (a),
subdivision (b) was moved to Rule 3(2)(3) and Rule 3.1 has been abrogated.
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- ‘ Rule 4
,m‘w
E Comments on the Proposed Amendments to Fed. R. App. P. 4
r
i L. e General Summary of Public Comments on Rule 4
e Nine comments on Rule 4 were received.
& e
None of the. commentators expressed either general approval or disapproval of
f’“ ‘ the proposed amendments; instead, they offered comments on specific provisions.
Lo L oo ‘ T ‘ L
One commentator notes that 4(a) no longef says what happens if a notice of

| appeal is mistakenly filed in the appellate court. The commentator suggests that the

- Committee Note explain, if appropriate, the practice of sending the notice to the district

court with a notation of the date it was received by the court of appeals, that the notice

L will be treated as filed in the district court on that date and that the deletlon is not
intended to change that practlce N : ' :

*i.,; One commentator says that proposed 4(a)(5) may work an unintended

substantive change. The current rule says that the time to appeal may be extended if a
- party so moves “not later than 30 days™ after explratlon of the time prescrlbed by 4(a)
L, The proposed rule says “within 30 days.” The commentator suggests returnmg to “

later than.”

There are differing opinions on the amendment to (a)(6) that would preclude
reopening the time for appeal if the movant received notice of entry of judgment from
“the court,” whereas under the existing rule only notice from a party or from “the
clerk” bars reopening. Two commentators oppose the change. Both commentators
note that Fed. R. Civ. P. 77(d) requires the “clerk” to serve notice of entry of orders
and judgments. One of the two says it is ill-advised to encourage or sanction the giving
of notice by court personnel other than the clerk; the other says the change makes little
- sense. A third commentator “does not object to the modification” because if notice is
| received from the court in some manner, not necessarily from the clerk, the parties
- should be held to the’ same standard of dlhgence SRR -

7

o ‘ ‘

Ew There is also a dlfference of opinion over the change in 4(b) that permits the
government to appeal within 30 days after the later of the entry of judgment or the

{“’“‘; filing of “the last defendant’s” notice of appeal. ‘One commentator specifically

e supports the change. Another commentator opposes it believing that in multi-defendant
R cases the change could substantially delay the finality of the judgment -- perhaps even

{ beyond the time that a defendant completes the custodial portion of his or her sentence.

- * Two commentators specifically support the changes in 4(b)(4) that permit an
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Rule 4

extension of time for “good cause” as well as for excusable neglect, and that clarify
that a “finding” of excusable neglect or good cause is sufficient.

Two commentators oppose the change in (c) that would require an inmate to use
the special internal mail system for legal mail, if there is one. Another commentator
expresses specific support for. the change in (c) that would measure the time for other
parties to appeal from the “docketing” of an inmate’s appeal rather than from the
court’s “recelpt .of the notice of appeal

Two commentators suggest styhstrc amendments and one of the two suggests a
cross-reference. , The other says that he does not understand existing 4(a)(4) and he
similarly does not understand proposed 4(a)(4)(B)

One commentator suggests that the rule shouId clarlfy whether a cross-appeal is
necessary to preserve an 1ssue not: taddressed by the appellant. Anpother suggests that
the time computation problem dlscussed n the Comm1ttee Note be eliminated by
amending Fed. R. App. P. 26(a) so. that it is consistent with Fed. R. Civ. P. 6(a). A
third commentator suggests, that, 4(a)(5) should 1ot ; permrt extensions of time for filing a
notice of appeal upon a motron ﬁled ex parte \ Because all of these changes would be
new substantive amendments, {the are mapproprrate to make at this stage and the
Advrsory Comm1ttee should con ’;twhether the suggestlons should be placed on the
agenda for future consideration.

II. \ Summary of Individual Comments on Rule 4

1. Douglas B. McFadden, Esquire -
McFadden, Evans & Still, P.C.
1627 Eye Street, N.W., Suite 810
‘Washington, D.C. 20005

Rule 4vshould state Whether a cross-appeal is necessary to preserve an issue not
addressed by the appellant. He specifically mentions the difficulty that arises
when an issue was before the district court but not decided by it.

2. Professor Thomas D. Rowe, Jr.
Duke Umversrty School of Law
Box 90360 .
Durham, North Carolma 27708-0360
P

Professor Rowe suggests that 4(a)(1)(B)’s “Wrthm 60 days after entry” would be
better if it concluded w1th the addition of “of the judgment or order appealed
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e Rule 4
r from.”

Professor Rowe also suggests that 4(b)(4)’s “a period not to exceed” might be
shortened to “no more than”. . :

e 3. Francis H. Fox, Esquire

L Bingham, Dana and Gould LLP L o
150 Federal Street - T : i

- : Boston Massachusetts 02110 1726 o

Mzr. Fox suggests that the headmg of new Rule 4(a)(3) should be “Multiple
Appeals” rather than using the term “cross appeals.” The text encompasses -

- successive notices of appeal without regard to whether there is hostility between
the previous appellant and the new appellant »

~
e Mr. Fox also suggests retaining the phrase “ ﬁndmgs of fact under Rule 52(b) ?
- in Rule 4(a)(4)(A)(ii), rather than the new phrase “factual findings under Rule
L 52(b).” Requiring a judge to make ‘findings of fact” may convey a more

. serious mission than requrrmg that ﬁndmgs have some factual content.

Lw Mr Fox also states that he does not understand the lasttparagraph of old Rule

4(a)(4), on page 10, and he similarly does not understand new Rule 4(a)(4)(B).
~ He also: notes that he does not know what the phrase “in whole or in part” does
L in (B)(i). He says that the prematurely filed notice of appeal will be effective to
save the appeal, in whole or in part, once a pending motion has been decided;
but then (B)(ii) requires another notice of appeal where the particular motion
b has amended something. He says that one would think the amended something

would be part of the judgment or order that has already been appealed “in
| whole or in part” by (B)(i). ; ‘

» Both old Rule 4(a)(5) and new 4(a)(5) allow the district court to extend the time
l for filing a notice of appeal upon a motion filed ex parte. Although the new

b rule makes no substantive change in this respect, he suggests that one should be
made. He says that “it is extraordinary that I could win a case and not even

know that the other side has filed a motion to extend the time within which to
appeal.”

e 3

’; .

{ﬂm‘\

-
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Philip Allan Lacovara, Esquire
Mayer, Brown & Platt
1675 Broadway
New York, New York 10019-5820

/
The exceptions to the 30-day timetable for filing a notice of appeal listed in
4(a)(1)(A) should include paragraph (B) as an exception, because it creates a
class of “civil case” - those involving the government - in which a party has 60
days from judgment to file a notice of appeal.

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

Existing Rule 4(a)(6) permits a district court to r}eopen the time for appeal only
when the moving party did not receive notice of the entry of judgment “from
the clerk or any party within 21 days of its entry.” The proposed amendments
would require the district court to find that the movant did not receive notice
“from the district court or any party within 21 days after its entry.” The
committee opposes the change. Civil Rule 77(d) requires the “clerk™ to serve
notice of entry of orders and judgments. The committee says it is ill-advised to
encourage or sanction the giving of notice by employees of the court other than
the clerk d that 4(a)(6) should remain cons1stent with Civil Rule 77.

: The comm1ttee supports the change in 4(b) that permits the government to

appeal within 30 days after the later of the entry of Judgment or the filing of
“the last defendant’s” notice of appeal.

The committee also supports the changes to Rule 4(b)(4) that would permit
extension of time for “good cause” and that would permit extensions upon a
“finding” of excusable neglect or good cause.

The committee opposes the change in subdivision (c) that would require an
inmate to use the special internal mail system for legal mail, if there is one.
The committee says that the purpose of the subdivision is to provide.
incarcerated individuals unrestricted access to pursue their appellate rights and
mandating the use of a particular system severely punishes those who do not,
“particularly those inmates who for whatever reason are less likely to
understand the requirement, such as inmates who are illiterate or have language
difficulties.”
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Rule 4

Laurence S. Zakson, Esquire

The Committee on Federal Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498

In 4(a)(4)(A)(vi) Mr. Zakson points out that there is a substantive change. The
provision states that when a party files a motion for relief from judgment under
Civil Rule 60, the time for filing a notice of appeal is extended if the Rule 60
motion is filed within ten days of entry of judgment. The Civil and Appellate
Rules, however, have different methods of computing time, see Fed. R. Civ. P
6(a) and Fed. R. App. P. 26(a). The amended rule, in Mr. Zakson’s opinion,
makes it clear that the ten days referred to is computed pursuant to the Civil
Rules.

Paragraph (a)(6) deals with reopening the time to file an appeal. The existing
rule provides that only notice from a party or from “the clerk” bars reopening
while the new language precludes reopening if the movant has received notice
from “the court.” The committee does not object to the modification because it
does not appear to impact substantive rights; where notice is received in some
manner from the court but not necessarily the clerk, partles should be held to
the same standards of d111gence S o 1

Currently there is an ambiguity in 4(b). When the government is entitled to
appeal, it may do so within 30.days after entry of judgment or “the'filing of a
notice of appeal by any defendant.” The term “any defendant” creates an
ambiguity when there are multiple defendants. The'!amended rule will permit
the government to appeal within 30 days after the later of “entry of judgment or
the filing of “the last defendant’s notice of appeal.” The committee objects to
the change because in multi-defendant cases, the change could substantlally
delay the finality of the judgment. The committee prov1des the. followmg
example.
Defendant A pleads guilty early on and is sentenced to six months in
custody. She prevails on most of the sentencing issues and chooses not
to appeal. She commences her prison term which would have been
longer if the government had prevailed on one or more of the sentencing
issues. Her co-defendant, B, does not plead guilty and proceeds to trial
which does not occur until a year later. B is convicted and eventually
sentenced to a year in custody. . B appeals her conviction and sentence.
The current proposal may permit the government to appeal A’s sentence
as long as the notice of appeal is filed within 30 days of the notice of
appeal filed by B, i.e. six months after’A completes the custodial portion

Report to Standing Committee
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of her sentence.

The committee endorses the changes in (b)(4) that would permit the court to
extend the time for appeal for “good cause” as well as excusable neglect and
that clarify that a “finding” of excusable neglect or good cause is sufficient.

The committee endorses the change in (c) that would measure the time for other
parties to appeal from the “docketing” of an inmate’s appeal filed under (c)
rather than from the “receipt” of the notice of appeal. Because “docketing” is
an easily and precisely identified event, the change ehmmates uncertamty and

does not nnpact substantlve rrghts

Ehzabeth A. Phelan S v

Holland & Hart

Post Office Box 8749

Denver, Colorado 80201-8749

(on behalf of the firm’s appellate practice group)

The proposed amendments to Rule 4(a)(5) may work an unintended substantive
change. .. The language is changed so that the time to appeal may be extended if
“a party so moves within 30 days after the time prescribed by this Rule 4(a)
expires.” The existing rule says that the motion must be filed “not later than 30
days after expiration of the time prescribed by this Rule 4(a).” They are
concerned that the change may be read so that the. motion must be filed within
the 30-day period after the time for appeal expires, rather than at any time
during the time for appeal plus 30 days thereafter. They suggest that
4(a)(5)(A)(i) be amended to read, “a party so moves not later than 30 days after
the time prescnbed by thls Rule 4(a) explres

David S.. Ettmger Esqulre
Chair, Appellate Courts Committee
Los Angeles County Bar Assocratlon
P.O. Box 55020
Los Angeles, California. 90055—2020

‘ :
With regard to the fact that the C1V11 and Appellate Rules compute time
differently, the committee recommends that Appellate Rule 26(a) be amended to
conform with Civil Rule 6(a), or in the alternative that 4(a)(4)(vi) be amended
by adding “(as computed under rule 6 of the Federal Rules of the Civil
Procedure)” after “10 days”

\x

In (a)(4)(B)(11) the use of the term “the motion” w1thout describing which
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Rule 4

motion is confusing. The committee recommends deleting “the motion “'and -

replacing it with “any motion listed in Rule 4(a)(4)(A)”.

Proposed (a)(6) would bar reopening of the time for appeal if the party received
notice from the district court or a party. The committee believes this will create
confusion concerning what constitutes notice of entry and the responsibility of

'the clerk to give such notice. Because. the clerk is required to enter the

judgment and to give notice of the entry, the committee states that the proposed
change makes little sense and recommends that “dlstrlct court” be changed to
“district clerk”. :

The committee opposes the requirement that an inmate be required to use a
system designed for legal mail, if one exists. The committee does not believe

.that an inmate should be burdened with add1t10nal requirements.

United States Court of Appeals

121 Spear Street

P.O. Box 193939

San Francisco, California 94119-3939

(forwarding the .comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes that 4(a) eliminates any reference to what happens if a
notice of appeal is mistakenly filed in the appellate court. Does it change what
will occur? If the purpose is to avoid cluttering the rules with references to
what happens if a party mistakenly fails to follow the rules, should the .
Committee Note make some reference to the practice so that parties are not
misled into believing there is a change in practice, and so that. those who are

* . unaware of current practlce are advised.

Rule 4(a)(4)‘(B) may inject an ambiguity into-whether an amended notice must

- be filed. The ambiguity arises because (B)(i) now provides that an early notice

“becomes effective” when the order disposing of the last remaining motion is
entered, and then (B)(ii) states that once the order disposing of the motion is
entered the challenging party must file a notice or amended notice. One might
read the rule to suggest that because you filed an earlier notice that is now
“effective” that notice qualifies as the notice required by (B)(ii). The
commentator suggests rephrasing the rule to clarify that the earlier filed notice
is ineffective, but upon the district court’s action on the pending motion, the
party can either file a new notice or simply -amend the earlier one.
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Gap Report:

Several changes are recommended

1.

2.

Report to Standing Committee
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LA cross-reference to (a)(l)(B) is mcluded in (a)(l)(A)

T he caption to (a)(3) is: changed from “Notlce of Cross—Appeal” to “Multiple
Appeals Wthh is more accurate :

‘?‘ e

In (a)(4)(A)(v1), language is added makmg it clear that Fed. R. Civ. P. 6(a)
applies for purposes of computing the 10-day period within which the making of

- a Rule 60 motlon extends the time for ﬁlmg a notice of appeal.

In (a)(5)(A)(1) the phrase w1thm 30 days is c;hanged‘to “no later than 30
days”. The “no later than” formula is correct because extensions, especially
for good cause, could appropriately be applied for prior to expiration of the
prescribed time for ﬁlmg a notice of appeal. =~ . - |

Rule 4(b)(1)(B)(ii) is changed back to the language in the existing rule so that it
says the government may appeal within 30 days after entry of judgment or “the
filing of a notice of appeal by any defendant”.- The published rule would have
permitted the government to appeal within 30 days after “the filing of the last
defendant’s notice of appeal”. The published version eliminated an ambiguity
created by. the term!in the existing rule—“any defendant.” Requiring the
government to appeal within 30 days after the filing of a notice by “any
defendant” could mean: that the government may file its notice of appeal as to
all defendants as late as 30 days after the last notice is filed by any defendant.
Conversely, it may mean that the government must file its notice within 30 days
after the first defendant files a notice of appeal.  The pubhshed version,
however, created its own problems One of the commentator’s pointed out that
a co-defendant can plead guilty and begin serving time perhaps a year or more
prior to: the sentencing of another co—defendant The published language could
allow the government to appeal both sentences if the second defendant appeals.
The government’s appeal from the ﬁrst sentence could therefore, be filed long
after the first, defendant began servmg t1me E

The Adv1sory Committee cons1dered several alternatives before it decided to
return to the ex1stmg 1anguage Resolution’ of the issue is complex and the
Adv1sory Comxmttee concluded that in'the context of the style project, it would
be better to retam the emstmg language. . Resolution of the issue has been

placed on the Adv1sory‘ Committee?s agenda for further study.
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Rule 4

The Committee Note is amended to conform to changes made in the text.

Several stylistic changes are made.

In (a)(1)(B), the last word “entry” was stricken and replaced by “the judgment

or order appealed from is entered”.
In (a)(4)(A)(iii), the phrase extends the time for appeal” is changed to extends

- the time to appeal”.

In (a)(4)(B)(ii), language is altered to help clarlfy the meaning. The opening
phrase (“To challenge an order disposing of the motion, or a judgment altered -
or amended upon such a mbtion,‘ a party must file a notice of appeal”) is
changed to say: “A party intending to challenge an order disposing of any
motion listed in Rule 4(a)(4)(A), or a Judgment altered or amended upon such a
motion, must file a notice of appeal.” o

In (a)(6)(A), “such entry” is changed to “the entry”

In (b)(5), “Federal Rule of Criminal Procedure” is spelled out.
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Comments on Proposed Amendments to Rule 5 ‘L

| | | B

There were no comments on the Proposed Amendments to Rule 5 as published in the &
style packet. : .

As previously noted, however, in August 1996 the Advisory Committee published L

proposed amendments to Rules 5 and 5.1. The proposed amendments combine both
rules into'a new Rule 5. Rule 5.1 was largely ‘repetitive of Rule 5, and Rule 5.1 has P
become obsolete since the eriactment of the Federal Courts Iiiprovement Act of 1996. (

P

I. General Summary qf Comments on:P‘ropos‘ed Rule§ = . -
Eight comments on proposed Rule 5 were received. .+ ' = E
Four commentators express general support for the proposed rule; two of them n
also offer suggestions for further improvement. None of the commentators express L

general opposition to the proposed rule.

Two commentators are concerned that 7 days is a short time to prepare and
submit opposition to a petition or a cross-petition. One of those commentators suggests
extending the “mailbox rule” so that a response or cross-petition is timely if mailed or
delivered to a commercial carrier within the 7-day period. The other commentator
recommends a 14-day period for responding.

mm

One commentator suggests amending (a)(3) so that it explicitly says that a
district court “may amend” an order that a party wishes to appeal and the amendment

may be undertaken either in response to a party’s request or sua sponte. g
One commentator suggests deleting the word “in the opinion of the petitioner” -
from (b)(1)(D). . él:

One commentator says that the term “cost bond” in (d)(1)(B) is too vague.

One commentator suggests that because most appeals by permission are
interlocutory the rule should require expedited treatment of them. The commentator
suggests adding another subparagraph to 5(d), or creating paragraph 5(e) that would
require expedited treatment for appeals under § 1292(b), (c)(1), or (d) as well as when

1

J“A

permission to appeal is granted under § 1292(e). The same commentator suggests [

that at some later time the Advisory Committee consider according such expedited L

treatment to other kinds of interlocutory appeals. -
Report to Standing Committee -
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Rule 5

Summary of Individual Comments on Proposed Rﬁle 5

Professor Thomas D. Rowe, Jr.
Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360

Professor Rowe notes that in 5(b)(1)(D) the continued use of the words “in the
opinion of the petitioner” reads jarringly and may be in tension with the
standard rules about the irrelevance of an advocate’s opinion. He notes that
new Rule 5(b)(1)(C) refers to giving “the reasons why,” without reference to
anyone’s opinion. If it is necessary to avoid complete elimination of the old
Rule 5(b), he suggests replacing “in the opinion of the petitioner” with”the
petitioner contends” or a similar formulation.

Christopher S. Underhill, Esquire
Hartman Underhill & Brubaker
Lancaster, Pennsylvania 17602-2782

Mr. Underhill supports the proposed changes; he says they simplify and clarify
two rules that were wordy and confusing.

Jack E. Horsley, Esquire
Craig and Craig

1807 Broadway Avenue
P.O. Box 689

Mattoon, Illinois 61938-0689

Mr. Horsley criticizes the use of the term “cost bond” in (d)(l)(B) as vague.
He suggests instead that the rule state:

(B) file a cost bond including all printing costs. filing fees,

reimbursement for sanctions which have been reversed and any
other costs or expenses, if required under Rule 7.

Ronald F. Waterman Esqulre ‘
Gough, Shanahan, Johnson & Waterman
33 South Last Chance Gulch

Helena, Montana 59601 -

He generally supports the proposed amendments because they substantlally
clarify the language of the rule. In 5(b)(1)(B) he would strike the word “itself”
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and replace it with the word “presented” making it internally consistent and
consistent with 5(b)(1)(A). Co

Andrew Chang, Esquire ‘

Chair, The State Bar of California, Comxmttee on Appcllate Courts

555 Franklin Street ‘

San Francisco, California 94102 - o I \

The Committee generally supports the amendments. However, the Committee
suggests that the period for filing an answer or cross-petition should be 10,
rather than 7, days. The Committee states that there generally is a 10-day
period for filing a petition for permission to appeal, and that a 10-day period for
filing and answer or cross-petition would be more appropriate.

Paul Alan Levy, Esquire
Public Citizen Litigation Group
1600 20th Street, N.-W.
Washington, D.C. 20009-1001

Public Citizen suggests amending (a)(3) to make explicit that the district court
“may amend” the original order that a party wishes to appeal either in response
to a request from one or both parties, or sua sponte. The first sentence of (a)(3)
would then read: x
If a party cannot petition for appeal unless the district court first enters
an order granting permission to do so or stating that the necessary
conditions are met, the district court may amend its order, either sua

sponte or in response to a motion by a party. to include the required
permission or statement.

Because 7 days is a short period within which to prepare and submit opposition
to a petition or a cross-petition, Public Citizen would make the mailbox rule
applicable so that the response or cross-petition is timely if mailed or delivered
to a commercial carrier within the 7-day period established in (b)(2). Public
Citizen also suggests that the rule should state whether reply memoranda will be
accepted in the absence of leave of court.

Public Citizen notes that most appeals by permission are interlocutory and
concern issues that need to be resolved before the litigation still pending in the
district court can be completed. Public Citizen suggests that if permission to
appeal is granted, it warrants expedited treatment. Public Citizen suggests the
following addition either in 5(d)(4) or 5(e). "
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Rule 5

. Expedition of Interlocutory Appeals by Permission. When permission
for appeal has been granted under 28 U.S.C. § 1292(b), 1292(c)(1), or
1292(d), the case shall be set for oral argument as soon as possible after
briefing has been completed. In circuits where the briefing schedule is

*, set based on the oral argument date, that date shall be set as soon as
practicable. The same provisions of expedition shall apply to
interlocutory appeals by permission granted under 28 U.S.C. § 1292(e),
unless the rule authorizing such appeals prov1des -otherwise.

Publlc szen urges the Adv1sory Comrmttee whether to accord snmlar
expedition to other kinds of interlocutory appeals which, although not subject to
a grant of permission, nevertheless delay the litigation of matters that remain in
the district court, for example appeals of quahﬁed immunity under the collateral
order doctrme

George E. Tragos Esqulre

Chair, Florida Bar Association, Federal Court Practice Commlttee S
Subcommittee on Criminal Rules

600 Cleveland Street ,

Clearwater, Florida 34615

‘The Board of Governors of the Florida Bar Association adopted the
subcommittee’s position and authorized its communication. The Florida Bar
says that 5(b)(2) is an attempt to change a time limitation from 14 to 7 days.
Seven days is too short to file an answer in opposition to a petition or to file a
cross petition. The Florida Bar recommends that the 14-day period for
responding be maintained.

Dana E. McDonald

President, Federal Bar Association
1815 H. Street, N.W.
Washington, D.C. 20006-3697

The Federal Bar Association endorses the proposed amendments.

Gap Report

Several changes are recommended:

In (a)(3), language is added to make it clear that a district court may, either on
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Rule 5

its own or in response to a party’s motion, amend its order to grant permission
to seek appeal or to state that the necessary conditions for seeking appeal are
present ~ :

o

The words “oral argument” are added to the captlon to subd1v1s1on b).

In (b)(l)(D) two changes are made Flrst the words “in the ‘'opinion of the
petitionér”-are omitted. ; Second, the phrase “including reasons that the appeal
is within the grounds, if any estabhshed by the statute or rule:claimed to
authorize the appeal ™ is shortened to.“and is authorized’ by a: statute or rule”.
As amended (D) requlres a petition to. include: “the reasons. why the appeal
should be allowed and is authonzed by a statute or rule *j o
AR Wow ot 1 g IS LT AT

The Commlttee Note is altered to reﬂect the changes made in'the text and to
note that the passage of the Federal Court Improvements Act of 1 996 made Rule
5.1 obsolete , ry
Stylistic changes are made:
a. in (b)(1)(E)(ii), the phrase “ﬁndmg that the necessary cond1t1ons to

appeal are met” is changed to “finding that the necessary conditions are

met”.

b. in (c), the language governing the number of copies'is changed so that it
is identical to the language used elsewhere in the rules.

c. in (d)(2), the compound sentence is broken into two sentences by

deletmg the word “but and inserting a period. '; -
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Rule 5.1

Comments on Proposed Amendments to Fed. R. App. P. 5.1

There were no comments submitted on Rule 5.1 as published in the style packet.

In August 1996 the Advisory Committee published proposed amendments that would
combine Rules 5 and 5.1 and abrogate Rule 5.1. Those comments are summarized and
discussed in this report under Rule 5. :
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Rule 6

Comments on Proposed Amendments to Fed. R. App. P. 6

L. General Summary of Public Comments on Rule 6
Three comﬁenm on Rulé 6 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

Two commentators suggest substantive changes. One suggestion is to require
the appellant to serve the statement of issues on other parties, not just on the appellee.
The other suggestion is that the rule should state who decides which exhibits are too
bulky or heavy for routine transmission to the court of appeals, and at what time
arrangements must be made for sending such exhibits to the court of appeals. Because
both of these changes would be new substantive amendments, they are inappropriate to
make at this stage and the Advisory Committee should consider whether the
suggestions should be placed on the agenda for future consideration.

II. Summary of Individual Comments on Rule 6
1. Professor Thomas D. Rowe, Jr.

Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in 6(b)(2)(B)(iii).

2. Francis H. Fox, Esquire
Bingham, Dana and Gouild LLP
150 Federal Street
Boston, Massachusetts 02110-1726

New Rule 6(5)(2)(B)(i) requires the appellant, under certain circumstances, to
serve a statement of issues “on the appellee.” Mr. Fox suggests that the
staternent of issues should be served on all other parties. He also asks whether
the same change should be made with regard to the appellee’s duty under

(B)(ii).
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"Rule 6
3. Cathy Catterson, Clerk of Court :
United States Court of Appeals \
121 Spear Street L
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)
Rule 6(b)(2)(C) states that unless directed to do so by a party or the circuit
clerk, the clerk “must” not send documents of unusual bulk to the court of
appeals. The commentator suggests that the word “will” should be substituted
for “must” because the rule is simply informing appellants about what to expect
from the clerk.
The commentator also suggests that the rule should provide guidance about
when arrangements should be made for transportation of unusually bulky or
heavy exhibits, and about who decides which exhibits are bulky or heavy.
Gap Report

Three minor stylistic changes are made:

1. In (b)(1), the word “three” is replaced by the arabic numeral.

2. In (b)(2)(C), the word “must” is replaced by “will”.

3. In the caption of (b)(2)(D), the word “of” is deleted.
;30?9§7SMdmg Committee 35 —




Comments on Proposed Amendments to Rule 7

Gap Report

None

No post-publication changes recommended.
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Rule 8
Comments on Proposed Amendment to Fed. R. App. P. 8

e

I. General Summary of the Public Comments on Rule 8
Three comments on Rule 8 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

Two of the commentators suggest stylistic revisions.

One commentator suggests substantive changes. The commentator suggests
requiring a party appealing from a Bankruptcy Appeal Panel (B.A.P.) to first seek a
stay from the B.A.P. The commentator also suggests adding a reference in (a)(2) to
the B.A.P. Because these changes would be a new substantive amendments, they are
inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestions should be placed on the agenda for future consideration.

. B Summary of Individual Comments on Rule 8

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360

Durham, North Carolina 27708-0360

Professor Rowe suggests that in 8(a)(1)(C) would it be better to say “while an
appeal is pending” than “during the pendency of an appeal.”

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The first sentence in (b) would be better placed in (2)(2)(E). If moved, a
portion of subdivision (b)’s title: “Stay May be Conditioned Upon Filing a
Bond” would have to be eliminated.
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Rule 8

Cathy Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939 o

San Francisco, California 94119-3939

(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator asks whether (a)(1) should be amended to require a party
appealing from a Bankruptcy Appellate Panel to first seek a stay from the
B.A.P. :

The commentator also suggests that there should be a reference in (2)(2) to the
B.A.P. '

Gap Report

Two stylistic changes are made.

1.

2.

The first sentence of (b) is moved to make it new subparagraph (a)(2)(E).
Accordingly, the headings of (a)(2) and (b) are amended to reflect the change.
In (a)(1)(C), the phrase “during the pendency of an appeal” is changed to
“while an appeal is pending”.
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Rule 9

Comments on Proposed Amendments to Rule 9

‘General Summary of the Public Comments on Rule 9

Only one comment on Rule 9 was received. The commentator notes that some

of the word changes in the proposed amendments may change meanmg and suggests
further amendments

IL.

1.

Yo,

Voo

Summary of Individual Comments on Rule 9

David S. Ettinger, Esquire

Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020

Los Angeles, California 90055-2020

Currently (a)(1) requires an appellant who questions the factual basis for an
order regarding release to file a transcript of the release proceedings or “an
explanation of why a transcript has not been obtained.” The amended rule says
that the appellant must file a transcript or “explain why a transcript was not
obtained.” The committee says that requiring an appellant to “file. . . an
explanation” provides clearer direction than requiring the appellant to
“explain.” The committee recommends amending the sentence to state:

“An appellant who questions the factual basis- for the district court’s

order must file a transcript of the release proceedings or an explanation

of why a transcript was not obtained.”

Existing paragraph (a)(3) provides that a court of appeals or a judge thereof”
may order a defendant’s release pending disposition of the appeal. The
proposed revision says that “the court of appeals or a circuit judge” may order
release. The existing rule implies that only a judge of the court to which the
appeal is taken may order pre-disposition release, but the proposed revision
could permit even a judge from a different court of appeals to do so. The
committee suggests that (a)(3) be changed to read as follows:

“The court of appeals or any of its circuit judges may order the

defendant’s release pending the disposition of the appeal.”
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Rule 9

Gap Report

Two changes are recommended.

1.

As published the last sentence of (a)(1) said that an appellant must file a
transcript or “explain why a transcript was not obtained”. To make it clear that

_the explanation should be written and filed, the sentence is changed to state that
_an appellant must “ﬁle a transcript of the release proceedmgs or an explanatlon

of why a transcript was not, obtained”.

In (a)(3), the phrase “[t]he court of appeals or a circuit judge may order
release is changed to “the court of appeals or one of its judges may order”
release. b ‘

Report to Standing Committee

May 1997

40

g
{

-—

R
L

1

]

B

r:

L



I

1 1 1

1

1

-

i

A T A

1l

f

1 i

Rule 10

Comments on Proposed Amendments to Rule 10

None

Gap Report

P

Minor style changes are recommended.

1.

In (b)(1)(B), the language is changed from “if no transcrlpt is ordered, file a
certificate to that effect” to “file a certificate stating that no transcnpt will be
ordered”. :

In (b)(2), the phrase “any such findmg” is changed to “that ﬁndmg
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Rule 11
. Comments on Proposed Amendments to Fed. R. App. P. 11
/
I. General Summary of Comments on Rule 11
Three comments on Rule 11 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator, Judge Reavley, suggests a combination of stylistic and
substantive changes. He suggests that a court of appeals should be able both to
prescribe the manner in which the record is assembled and also to direct that the
district court retain parts of the record.

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 11
1. Professor Thomas D. Rowe, Jr.

Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360

Professor Rowe questions the use of bullets in 11(g). He notes that unlike
6(b)(2)(B)(iii), the use of bullets in 11 is not undertaken because the sub-sub-
part has already been extended so far.

2. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street 1
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending the first sentence in 11(c). . He suggests adding the
word “that” after “order” and before “the” in the second and deleting the word
“to” from the third line. He notes that as published the phrasing is incorrect -
“The parties may stipulate the district clerk to retain”.

.
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Rule 11

Honorable Thomas M. Reavley L S
Senior Circuit Judge

903 San Jacinto Boulevard, Suite 434

Austin, Texas 78701

Judge Reavely suggests amendment Rule 11(b) to read as follows:
2) District Clerk’s Duty to Forward

(a) When the record is complete, the district clerk must
assemble and index the entire record in a form convenient '
to appellate study. The court of appeals may direct the
form of assembly and may provide that the district clerk
retain possession of parts of the record.

(b) When the record is assembled as directed by the court of
appeals, it must be sent promptly to the circuit clerk by
the district clerk.

© If the exhibits to be sent to the circuit clerk are unusually
bulky or heavy, a party must arrange with the clerks in
advance for their transfer and receipt.

Gap Report

Minor style changes are recommended.

1.
2.

In (b)(2), the word “must” is changed to “will”.

In (c), the sentence is altered to state that the parties may stipulate, or the
district court on motion may order “that the district clerk retain the record
temporarily.” |

The caption of (g) is altered from “Record for Preliminary Hearing in the Court
of Appeals” to “Record for a Preliminary Motion in the Court of Appeals™.
The first sentence of (g) is also amended to make it clear that the subdivision
refers to the making of the enumerated motions in the court of appeals.
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Comments on Proposed Amendments to Rule 12

None
Gap Report

No post-publication changes recommended.
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- Comments on Proposed Amendments to Rule 13

None

Gap Report

No post-publication changes recommended.
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Rule 14

Comments on Proposed Amendments to Rule 14 %@

None

1

)

Gap Report

i)

Fe

No post-publication changes recommended.
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Comments on Proposed Amendments to Fed. R. App. P. 15

I General Summary of Comments on Rule 15
Three comments on Rule 15 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator, Mr. Fox, notes that the proposed amendments may make
unintended substantive changes. As amended 15(b)(2) says that judgment will be
entered if “the respondent fails to answer in time,” whereas the current rule requires
“filing” an answer within the stated time. He recommends retaining the “filing”
requirement. As amended 15(c)(1) says that at the time of filing a petition for review,
the petitioner must already have served the other parties. - The existing rule requires
service “at or before the time of filing.” Mr. Fox would again retain the original
language. 5 -

Another commentator suggests a substantive change. Many appeals from
agencies arise out of rulemaking proceedings. In such instances, it is not clear who is a
party to the agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties “admitted to participate in the agency:proceedings.” The
commentator suggests amending Rule 15 to incorporate the 'solution adopted by D.C.
Cir. R. 15(a). Because this change would be a new substantive amendment, it is-
inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestion should be placed on the agenda for future consideration.

Two of the commentators suggest stylistic revisions.

II. Summary of Individual Comments on Rule 15
1. ©  Professor Thomas D. Rowe, Jr. -
Duke University School of Law -
~ Box 90360 ‘

Durham, North Carolina 27708-0360

Professor Rowe says that 15(a)(2)(A) is a run-on sentence and would work
better if there were a long dash, instead of a comma, between “petition” and
“using” in the third line. ‘ :
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Professor Rowe suggest shortening 15(b)(2)’s “after the date when the
application for enforcement is filed” to “after filing of the application for
enforcement”. In either formulation, he suggests inserting a comma before
“the” in the second line. R oo

Francis H. Fox, Esquire

Bingham, Dana and Gould LLP
150 Federal Street -~ .
Boston, Massachusetts 02110-1726

Mr. Fox suggests amending 15(a)(2)(A) on p. 46. He says there should be a

pperiod after the word “petition” in the third line of (A) and that the next word

(“using”) should be capitalized. Alternatively, the comma should be replaced

.by a semicolon.

Mr Fox says that 15(b)(2) makes a minor substantive change. The old rule

;said that if a respondent fails to “file” an answer within the stated time,

judgment will be awarded. The new rule says that judgment will enter if “the
respondent fails to answer in time.” He suggests that the rule should retam the
ﬁhng requlrement ;

Mr; Fox also notes that'15(c)(1) is slightly changed. The old rule required
service “at or before the time of filing a petition for review.” The new rule
says that a petitioner must already have served a copy on other parties at the
time of ﬁhng He would retain the orlgmal requlrement

Jack N Goodman Esqulre

National Association of Broadcasters
Vice President/Policy Counsel -
Legal Department

1771 N Street, N.-W.

Washington, D.C. 20036-2891

Mr. Goodman points out that many appeals from agencies arise out of informal
rulemaking proceedings. In such instances, it is not clear who is a party to the
agency proceeding for the purpose of the 15(c)(1) requirement to serve the
petition on all parties “admitted to participate in the agency proceedings.”

Mr. Goodman notes that the D.C. Circuit solved the problem in D.C. Cir. R.
15(a) which provides that “in cases involving informal rulemaking . . . a
petitioner or appellant need serve copies only on the respondent agency, and on
the United States if required by statute.” He suggests incorporation of such a
provision in the federal rule.
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Gap Report

1.

Report to Standing Committee

May 1997

. Existing Rule 15(c)(1) requires service “at or before the time of filing a petition
for review.” The published rules said that a petitioner must already have served
a copy on other parties at the time of filing. Because the change was
unintended, (c)(1) is altered to state that service must occur at or before the time

of filing.

Several punctuation changes and minor word changes are made.

a. In (2)(2)(A), a long dash is inserted before the phrase “using such terms
as”. |

b. In (a)(4), a comma is inserted after the word “commission”. In the same

paragraph, the comma following the word “officer” is deleted along
with the word “and”; both are replaced with a semicolon.

C. In (b)(2), the words “the date when” are omitted from the first sentence.
In the same sentence, a comma is inserted after the word “filed”.
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Rule 15.1

Com;nents on Proposed Amendments to Rule 15.1

" None

Gap Report

‘
i
W

W

No post-publication changes recommended.
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Rule 16

Comments on the Proposed Amendments to Rule 16

I. General Summary of the Comments on Rule 16
Only one comment on Rule 16 was received. The commentator suggests a
stylistic change. '
II. Summary of the Individual Comments on Rule 16
1. Francis H. Fox, Esquire
Bingham, Dana and Gould LLP
150 Federal Street
Boston, Massachusetts 02110-1726
The first sentence of Rule 16(b) could be read as allowing the court to “direct”
the parties to stlpulate Mr. Fox says that what is meant is only that the court
can correct a mistake and so can the parties, by stlpulatlon He prefers the old
version. : '
Gap Report

No post-publication changes recommended.

Report to Standing Committee

May 1997

51



Rule 17

Comments on Proposed Amendments to Rule 17

General Summary of Public Comments on Rule 17

There was only one comment on Rule 17. It supports the change to 17(b) that

permits an agency to file less than the entire record even when the parties do not agree
about which parts should be filed. ‘

II.

1.

Summary of Individual Comments on Rule 17

Andrew Chang, Esquire

Chair, The Committee on Appellate Courts
The State Bar of California

555 Franklin Street

San Francisco, California 94102-4498:

The committee supports the change to 17(b) that permits an agency to file less
than the entire record even when the parties do not file a stipulation designating
which parts of the record should be forwarded.

Gap Report

No post-publication changes recommended.
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Rule 18

‘Comments on Proposed Amendments to Rule 18

I General Summary of Public Comments on Rule 18

There was only one comment on Rule 18. The commentator asks whether the
absence of a reference to Rule 8(b) regarding sureties is intended to create a substantive
distinction between Rule 18 and Rule 7, which does contain a reference to 8(b).

II. Summary of Individual Comments on Rule 18

1. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee notes that unlike Rule 7, subdivision (b) does not reference Rule
8(b) regarding sureties. The committee asks whether a substantive distinction is
intended. ‘

Gap Report

One minor word change is recommended. The last word of (a)(2)(A)(ii) — “actions”—
is changed from plural to singular.
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Comments on Proposed Amendments to Rule 19

None

Gap Report

No post-publication changes recommended.
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Comments on Proposed Amendments to Rule 20
None

Gap Report

No post-publication changes recommended.
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Rule 21

Comments on Proposed Amendments to Fed. R. App. P. 21

I. General Summary of Public Comments on Rule 21
Three comments on Rule 21 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

All three commentators suggest stylistic revisions. In addition, one of the
commentators suggests a change in the cross-reference in 21(d).

II. Summary of the Individual Comments on Rule 21

1. Honorable Cornelia G. Kennedy
United States Circuit Judge
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

Judge Kennedy states that Rule 21 is unclear about whether a district judge can
be a respondent in a mandamus action. The confusion arises from using the
verb “respond” in paragraph (b)(4) when talking about the trial judge. Judge
Kennedy suggests amendment (b)(4) to say either that the trial judge may be
invited to “reply” or “address the petition.”

2. Professor Thomas D. Rowe, Jr.
Duke University School of Law
Box 90360
Durham, North Carolina 27708-0360

Professor Rowe suggests that there are two places in 21(b)(4) where “trial court
judge” should be “trial-court judge”.

Professor Rowe suggests that in 21(c), “of those” at the end of the second line
may be superfluous; and “such application” in the sixth line may be stiff and
would be better written as “such an application”.
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Gap Report
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Rule 21

David S. Ettinger, Esquire

Chair, Appellate Courts Committee
Los Angeles County Bar Assoc1at10n
P.O. Box 55020

Los Angeles, California 90055—2020

- Proposed (b)(5) states: ‘;If briefmg of oral argument is required, the clerk must

advise the parties, and when appropriate, the trial court judge or amicus
curiae.” The committee states that the provision is ambiguous as to when
briefing or oral argument is “required.” The provision also does not give the
clerk specific directions nor is it clear when advisement to the trial-court judge
or amicus curiae is “appropriate.” The committee suggests that (b)(5) be
amended to read as follows:
“The court of appeals may invite or order brleﬁng, oral argument or
both from the parties and the trial court judge and from an amicus
curiae. The clerk must advise the persons to whom the orders and
invitations are directed of the dates by which briefs must be filed and the
date of oral argument.” W
Proposed subdivision (d) provides that “[a]ll papers must conform to Rule
32(a)(1).” The committee suggests that the reference should be to Rule 32(c) or
that there be no reference at all and that the scope of Rule 21 (d) be limited to
the number of copies required.

Several changes are recommended:

1. In 21(b)(4) the phrase indicating that a trial-court judge may “respond” only if
invited to do so by the court of appeals was changed because it might cause
confusion by implying that the trial judge would then be a respondent. The
word “respond” was deleted and changed to say that a trial judge, if invited to
do so, could “address the petition”.

2. Minor style changes are recommended:

a. The phrase “trial-court judge” is hyphenated throughout the rule
b. In (c) the word “An” is inserted at the beginning of the text; the words
“of those” are omitted from the first sentence; and the word “such” is
replaced with “the” in the second sentence.
¢c. - In(d) the word “three” is replaced with the arabic numeral.
ﬁeal;orltgt;ftandmg Committee 57




Rule 22

Comments on the Proposed Amendments to Rule 22

I. General Summary of Pubhc Comments on Rule 22 g

Three comments on Rule 22 were recelved All three note the inconsistencies
between Rule 22, even as amended by Congress, and the new statutory ‘provisions
governing habeas applications. Even though amendment would requlre substantlve
changes, it may be necessary to make them at th1$ time.

II. : Summary of the Indmdual Comments on Rule 22
A ;
1. Honorable Thomas M. Reavley Sl
Senior Circuit Judge = =+ ,
903 San Jacinto Boulevard Suite 434
Austm Texas 78701 .

Judge Reavley asks whether Rule 22 should incorporate the new statutory
provisions on successrve habeas apphcat1ons

2. Cathy Catterson Clerk of Court
United States Court of Appeals -
121 Spear Street
P.O. Box 193939
San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

The commentator notes the apparent inconsistencies between the newly amended
statute and the rule.

3. Walter Dellinger
Acting Solicitor General
United States Department of Justice

Solicitor Dellinger recommends that Rule 22 be amended to conform to changes

in the law made by the Anti-Terrorism and Effective Death Penalty Act of

1996. Specifically, he recommends that Rule 22 be amended as follows:

1. to require a federal prisoner proceeding under § 2255 to obtain a
certificate of appealability;

2. to change the caption of 22(b)(1) so that the term “Certificate of
Probable Cause” is replaced with “Certificate of Appealability;”
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Gap Report

to amend 22(b)(3) to provide that a certificate of appealability is not
required when a state or its representative or the United States or its

representative appeals; and
to clarify that a district Judge may issue a certlficate of appealablhty

Since the publication of the style packet, Congress amended Rﬁle 22.
It is necessary at this time to work from Rule 22 as it was amended by Congress last
year, rather than from the pubhshed text The existing rule now says
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Rule 22. Habeas' Corpus and Sectlon 2255 Proceedmgs

@

()

13 -

14

15

16

17

18
19
20
21
22
23
24
25
26
27
28

29 -

Application for the Original Writ. An application for a
writ of habeas corpus shall be made to the appropriate
district court. If application is made to a circuit judge, the
apphcatlon shall be transferred to the appropriate district
court. If an ‘application is made to or transferred to the
district court and denied, renewal of the application before
a circuit Judge shall niot be permitted. The applicant may, -
pursuant to: section 2253 of title 28, 'United States Code,
appeal to the appropriate court of appeals frOm the order of
the district court denying the writ. ' . '} -

Certificate of Appealability. ‘In a habeas corpus
proceedmgu in which the detention complamed of arises out
of process 1ssued by a'State court, an appeal by the
apphcant fm' the writ may not proceed unless a district or a
Cll‘Clllt Judge issues-a certificate' of | appealablhty pursuant to

" section 2253(c) of Title 28, United States Code. 'If an

appeal is taken by the applicant, the district Judge who

* rendered- tﬂe judgment shall either issue a certificate of

appealability-or state the reasons why such ‘a<| certificate
should notfissue. The certificate or the statement shall be
forwarded to the court of appeals wn:h the n@tlce of appeal
and file of the proceedings in the district’ court {If the
district Judge has denied the certificate, \the ‘applicant for the
writ may then request issuance of’ fhe certlﬁcate by a circuit
judge. If such a request is addressed to’ the court of
appeals, it shall be deemed addressed to the _uudges thereof
and shall be considered by a circuit judge or Judges as the
court deems appropriate. If no express request for a
certificate is filed, the notice of appeal shall be deemed to
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Rule 22
30 constitute a request addressed to the judges of the court of
31 -appeals. If an appeal is taken by a State or its
32 representatlve a certificate of appealablhty is not requlred

Although the marked” version of the pubhshed rule is ava11ab1e for your reference, it
is probably easier to use the “marked” version of the Congressionally amended rule. It
is included in the same section of the report at pages 62A through 62D.

Several changes to the Congressionally amended rule are recommended:

1. In subdivision (a), the last word is changed from “writ” to . apphcatron The
district court order denies the “application” not the “writ”. The other ‘
recommended changes are stylistic. “Shall” is changed to “must” wherever it
appears. The third sentence is ohanged to active voice. The fourth sentence is
amended by: . i ot
a. changmg pursuant to sectlon 2253 of title 28 Umted States Code” to

“under 28 U.S.C. § 2253"; | 'y :
b. the word “ appropriate” is deleted and

c. the phrase “order. of the district: court” 18 changed to “drstrlct court’s
order”. . i o oo ;
2. In Subd1v1sron (b) three substantlve changes are made .

a. Itis made apphcable o § 2255 proceedings. - This brings the rule into
conformity with 28 U.S.C. § 2253 as arnended by the Anti-Terrorism
and Effective Death Penalty Act of 1996. |

b. The rule states that a ‘certrﬁcate of appealablhty may be issued by a

cncurt Justlce or a c1rcu1t or drstrrct Judger - The reference to the

circuit Justlce is, added thlS change ;also brmgs the rule into conformity

with section 253 The language chnUnues 'to:state that in addition to
the circuit Justlce,w ( a ‘c1rcu1tw '1nd W drstnct judge may issue a
certlﬁcate of appealabrhty Ihe ]arlguage rof section 2253 is ambiguous;
it states that‘amcertlﬁcate of ! appeal 12 111ty may be 1ssued by “a circuit
justiceor Judge ” . Sin “ ce the, enactment of the Antz Terrorism and
Effective Death Penal fy Act,wthree c1rcu1tsuhave held that both district
and circuit [gudges as well as the: ‘cu‘cult Justlce ;may issue a certificate of
appealabrhty i Ihe ‘j Ended language is consrstent with those decisions.

c. Since the: ruleh apph il »§ 2255 proceedmgs, \the rule is amended to
provide: thatuwhen t;h‘ ‘U‘mted‘ States 'or 1t8wrepresentat1ve appeals a
certificate of appealab;lhty is not~ requrred r, X

3. In addition several» style chan e in
a. Itis. drvrded[mto thrpewsubparagraphs,i i ‘!u
b, The seccnd and third) sentency

C. Mlnor word\ changes are made 1o make the style consistent with the rest
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Rule 23

Comments on Proposed Amendments to Rule 23

I. General Summary of Public Comments on Rule 23

Only one comment on Rule 23 was received. The comment merely notes a
typographic error in the Committee Note.

1L Summary of Individual Comments on Rule 23
1. Professor Thomas D. Rowe, Jr.

Duke University School of Law

Box 90360

Durham, North Carolina 27708-0360
There is a typographical error in the third line of the last paragraph of the note.
The “it” should be “its.”

Gap Report

The only post-publication change recommended is correction of the typographical error
in the Committee Note.
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Rule 24

T e

‘Comments on Proposed Amendments to Rule 24

| S
-

There were no public comments.

™

Gap Report

3

i

The term “prescribed in” is changed to “prescribed by” at two placed in (a)(5). This
makes (a)(5) consistent with 24(b).
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Rule 25
Comments on Proposed Amendments to Rule 25 | Em
L General Summa/ry of Public Comments on Rule 25
Three comments on Rule 25 were received. n ‘
None of the commentators expressed either general approval or disapproval of “
the proposed amendments; instead, they offered comments on specific provisions. ﬁ
‘ o

One commentator states that changing (a)(2)(B)(ii) ’from “3 calendar days” to “3
days” does not make it clear that Saturdays, Sundays, and legal holidays are not {'
counted. The commentator suggests further clarification.

]

One commentator opposes the change in (a)(2)(C) that would require an inmate
to use a prison’s mail system that is designed specifically for legal mail, if one exists.

P
|

‘One commentator states that 25(c) creates an incoherent standard for G ‘
determining what method must be used to serve papers on an opposing party. Another
commentator recommends that 25(c) be amended to delete the term “calendar days” so m
that the provisions of Rule 26.(under which weekends and legal holidays are not L

counted for any time period less than 7 days) apply to the service by commercial
carrier.

One commentator suggests extending the “mailbox rule” to petitions for
rehearing. Because this change would be a new substantive amendment, it is
inappropriate to make at this stage and the Advisory Committee should consider
whether the suggestion should be placed on the agenda for future consideration.

7}

II. Summary of Individual Comments on Rule 25

]

1. Paul W. Mollica, Esquire
Presiding Member, Federal Courts Committee
Chicago Council of Lawyers
One Quincy Court Building, Suite 800 S
220 South State Street
Chicago, Illinois 60604

L

3

The committee states that 25(c) creates an incoherent standard for determining
what method must be used to serve papers on an opposing party.

)

)
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Rule 25

2. Laurence S. Zakson, Esquire
The Committee on Federal Courts . -
- The State Bar of California - . . . :
- 555 Franklin Street . : o R
San Francisco, California 94102-4498 ‘

The proposed amendment to 25(a)(2)(B)(ii) deletes the word “calendar” for
purposes of determining whether a brief or appendix is timely filed with the
court when it is dispatched to a commercial carrier for delivery to the court.
The deletion invokes the provisions of Rule 26 under which Saturdays, Sundays
and legal holidays are not counted for any time period less than 7 days. The
committee recommends that a similar deletion of the “calendar days”
requirement be made for purposes of service on counsel under Rule 25(c).

3. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

The committee believes that simply changing (a)(2)(B)(ii) from “3 calendar
days” to “3 days” does not make it clear that Saturdays, Sundays, and legal
holidays are not counted. To make it clear, the committee recommends that the
rule refer to “3 court days” with a definition of “court day,” or that the phrase
be “within 3 days, excluding Saturdays, Sundays, and legal holidays.”

The committee suggests that the mailbox rule should be extended to petitions for
rehearing.

With regard to (a)(2)(C) the committee opposes requiring an inmate to use the
legal mail system. (It opposes the parallel change in Rule 4.)

Gap Report

Only one post-publication change is recommended. The version of Rule 25(a)(2)(B)(ii)
that became effective on December 1, 1996, said that a brief or appendix would be
timely filed “if on or before the last day for filing, it is . . . dispatched to the clerk for
delivery within 3 calendar days by a third-party commercial carrier.” (Emphasis
added.) The restyled version suggested that the word “calendar” be deleted. The
Advisory Committee decided to reinsert the word “calendar” because under Rule
26(a)(2), the 3-day period could become 6 days if a document is dispatched on a Friday
before a 3-day weekend. The omission of the word “calendar” had been motivated by
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Rule 25

a fear that it could be difficult on a Friday preceding a three-day weekend to get a
commercial carrier to commit to delivery to the court within 3 calendar days, i.e., to
delivery when the court is closed. Rule 26(a)(3) should cure that problem. Rule
26(a)(3) says that the last day ofa period is not counted 1f 1t 1s a Saturday, Sunday, or
legal hohday S CERNER

The Committee Note is amended to make it consistent: w1th the change in the
text of the rule

N\
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h : Rule 26

C(;mments on the Proposed Amendments 't()""Rlilg: 26 -

I General Summary of Public Comments on Rule 26

Three comments on Rule 26 were received.
None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator believes that the (b)(1) cross-reference to Rule 4 is a useful,
but substantive, amendment. As a substantive amendment, the Commlttee Note should
mention it. X

One commentator suggests retaining language in (2) that makes it clear that if
the last day of a time period is a weekend, holiday, or day on which the clerk’s office
is inaccessible, “the perlod runs until the end of the next day Wthh is not one of the
aforementloned days.” : , Co

One commentator recommends creating consistency between the:Civil and
Appellate Rules concerning the computation of time. (This commentator made the
same recommendation when commenting on Rule 4.) Because this change would be a
new substantive amendment, it is inappropriate to make at this stage and the Advisory
Committee should consider whether the suggestion should be placed on the agenda for
future consideration.

II. Summary of Individual Comments on Rule 26
1. Franc1s H. Fox, Esquire

Bingham, Dana and Gould LLP

150 Federal Street

Boston, Massachusetts 02110-1726

Mr. Fox says that the parenthetical reference in 26(b)(1) to Rule 4 is useful but
is a somewhat substantive clarification of the interplay between the two rules
and the Committee Note should point it out.

Mr. Fox also notes that the “petition for allowance” presently found in 26(b)

has been dropped. He also notes that 26(b)(1) now reads in part “a petition for

perm1ss1on or leave to appeal.” ‘Because the previous version just referred to
“permission to appeal” he asks what “or leave” adds.
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2. David S. Ettinger, Esquire , o ;|
Chair, Appellate Courts Committee -
Los Angeles County Bar Association

P.O. Box 55020 . . . ‘ gw:
Los Angeles, Cahforma 90055 2020 .
As with Rule 4, the committee recommends creating cons1stency between the )
Civil and Appellate Rules ,eqncegpmg the computation of time.
3. Cathy Catterson, Clerk of Court E
United States Court.of Appeals k. o
121 Spear Street .. ., . . . ’ {-
P.O. Box 193939 | )
San Francisco, California 94119-3939
(forwardmg the comments of individual members of the Ninth Circuit Advisory [‘\
Committee) . ~
The commentator notes (with neither approval nor disapproval) that (a) extends i‘
application of the national rule on computing time to “any local rule.” The ’
commentator also notes that subdivision (a) no longer includes language making —
it clear that 1f the last day of a time period is a weekend, holiday, or day on . }LJ‘
Wmch the clerk’s ofﬁce is maccess1b1e “the perlod runs until the end of the next
day which.is not one of the aforementloned days.” ‘The commentator suggests - ' M
retaining that la.nguage because it adds clarity. : {
4
Gap Report L

One post-publication change is recommended. Rule 26(a)(2) is amended so that when a
period is “stated in calendar days,” Saturdays, Sundays, and legal holidays are not
excluded for purposes of computing time. The Committee Note is amended to discuss
this change.

=

™

™

LA
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Rule 26.1

Comments on Proposed Amendments to Rule 26.1

None

Gap Report

1.

The only post-publication change is to substitute the arabic numeral for the
word “three” in subdivision (c) of this rule.

The changes noted in subdivision (a) are the result of comments submitted
following the September 1995 publication of this rule. The amendments
suggested in the September 1995 publication, and the Advisory Committee’s
post-publication recommendations, have been not been formally approved by
the Standing Committee (although a straw vote taken in June 1996 disclosed no
opposition to them) and the changes were not forwarded to the Judicial
Conference. The Advisory Committee chose to delay forwarding the changes
until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report probably is carried forward as part of this report.

The Committee Note developed in connection with the September 1995
publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the “marked” and “clean”
rules portions of this report. There are minor changes in the Committee Note
to make it consistent with the rest of the notes in the style packet.
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Rule 26.1. Corporate Disclosure Statement -

(b)

Report to Standing Committec

June 20, 1996

1 ' (a) Who Shall File. Aﬁy—neﬁ-geveime&f&l-eerpeﬁte

past¥s Any nongovernmental corporate party to

a_proceeding in a court of appeals must file a

statement identifving all its parent corporations

and listing anv publiclv held companv that owns

10% or more of the partv’s stock.

Time for Filing. A partv must file the statement

with the principal brief or upon filing a motion,

- response, petition, or answer in the court of

appeals, whichever £sst occurs first, unless a local

rule requires earlier filing. Even if the statement

has already been filed, the party’s principal brief

t

must include the statement befor¢ the table of

contents.

Rule 26.1



22 (&) Number of Copies. Whenever If the statement is

23 filed ‘befo“un; e-party’s the principal brief, the party
24 must file an oﬁginal and three copies, ef-the
25 . . . smiemestmustbefiled unlessthe courtfeqmes
26 | the-filing-of a different number by local rule o;.'
27 by order in a particular case. FThe—statement
28

29

30

Committee Note

The rule has been ﬁivided into three subdivisions to
make it more comprehensible.

Subdivision (a). The amendment deletes the
requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although
several circuit rules require identification of such entities, the
Committee believes that such disclosure is unnecessary.

A disclosure statement assists a judge in ascertaining
whether or not the judge has an interest that should cause the
judge to recuse himself or herself from the case. Given that
purpose, disclosure of entities that would not be adversely
affected by a decision in the case is unnecessary.

l

Disclosure of a party’s parent corporation is necessary
because a judgment against a subsidiary can negatively impact
the parent.. A judge who owns stock in the parent corporation,
therefore, has an interest in litigation involving the subsidiary.
The rule requires disclosure of all of a party’s parent
corporations meaning grandparent and great grandparent

corporations as well. For example, if a party is a closely held -

corporation, the majority shareholder of which is a corporation
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formed by a publicly traded corporation for the purpose of

acquiring and holding the shares of the party, the publicly
traded grandparent corporation should be disclosed.
Conversely, disclosure of a party’s ‘subsidiaries or ‘affiliated
corporanons is ordinarily unnecessary. For example, if a party
is a part owner of a corporation in which a judge owns stock,
the possibility is quite remote that the judge might be biased by
the fact that the judge and the hngant are co-owners of a
corporation. 4

The amendment, however, adds a requirement that the
party list all its stockholders that are publicly held companies
owning 10% or more of the stock of the party. A judgment
-against a corporate party can adversely affect the value of the
‘company’s stock and, therefore, persons owning stock in the
party have an interest in the outcome of the litigation. A judge
owning stock in a corporate party ordinarily recuses himself or
herself. The new requirement takes the analysis one step
further and assumes that if a judge owns stock in a pubhcly held
corporation which in turn owns 109 or more of the stock in the

.party, the Judce may have sufficient interest in the litigation to

require recusal. The 10% threshold ensures that the

- corporation in . which the judge 'may own' stock is itself

sufficiently invested in the party that a judgment adverse to the
party could have an adverse impact upon the investing

corporation in which the judge may own stock.  This .

requxrement is modeled on the Seventh Circuit’s disclosure
requirement.

Subdivision (b) T‘1e language requiring inclusion of the
disclosure statement in party’s prwnc1pa1 brief is moved to this
subdivision because it deals with the time for filing the
statement. No substantlve change is intended.

Subdmsxon (c) The amendments are stvhstxc and 1o

substantive changes are intended.

Report to Standing Committee
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‘ Rule 26.1
Public Comments on Rule 26.1

Eleven letters commenting on the proposed amendments were received; the
letter from the A.B.A. Section of Intellectual Property, however, included separate
suggestions from two committees so there was a total of 12 commentators. Of the

12, four supported the amendments, none generally opposed the amendments but
8 suggested rev1510ns LT : S

. Y

The comments were as follows

1. Robert L. Baechtol, Esquire .
Chair, Rules Committee
The Federal Circuit Bar Association
1300 1 Street, N.W.
Suite 700
Washington, D.C. 20005-3315

The Association agrees that recusal will rarely be required based on a judge’s
ownership of stock in a liticant s subsidiary or affiliate; but states that "rarely"
does not mean "never." The Association urges that the rule continue to
require disclosure of subsidiaries and afﬁhates because it does not impose a
significant burden and not requiring it risks adverse reflection on the court’s

. neutrality when a, ]udce Would have elected recusal had the facts been
disclosed. :

2. Robei't S. Belovich, Esquire
5638 Ridge Road
Parma, Ohio 44129

The rule will not assure disclosure of publicly held corporations which may be
a joint venture partner of a party to an appeal, or of a publicly traded
corporation which is a' grandparent or great grandparent of a party to an
appeal. He gives as an example a party that is a closely held corporation, the
majority shareholder of which is a corporation formed by a publicly traded
corporation for the purpose of acquiring and holding the majority shares of
the party. The pubhcly traded corporation’s dlsclosure would not be required
under a strict reading of the rule.
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Donald R. Dunner, Esquire

Chair, Section of Intellectual Property Law
American Bar Association

750 N. Lake Shore Drive

Chicago, linois 60611

Mr. Dunner submitted comments prepared by two of the section’s committees:
a. . One committee says that the amendmerits appear reasonable.

b. Another committee says that the proposed deletions from the rule are
well-advised but the committee has two concerns about requiring a party to
disclose any publicly-held company owning 10% or more of the party’s stock.
First, it 1mphes that a judge who owns any stock in a company that owns 10%
of the stock in a party should recuse himself or herself; the committee thinks
this "over-extends an assumption of disqualification in some circumstances”

and that the provisions may prevent a judge from using mutual funds to avoid
the appearance of impropriety. Second, the committee thinks that comphance
with the disclosure requirement could be burdensome and that the burden is
not justified by the mdlrect and potennally extremely rmmmal ownershlp

* interests it addresses.

Kent S. Hofmeister, Esquire
Section Coordinator ’
Federal Bar Association

1815 H Street, N.W.

Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments of Mark Laponsky, Esquire, the
Chair of the Labor Law and Labor Relations Section of the Federal Bar
Association. Mr. Laponsky thinks the changes generally make the rule more
comprehensible but questions whether the new rule will generate adequate
information. Substituting "stockholders that are publicly traded companies"
for "affiliates" is helpful, but limiting disclosure to stockholders with 10% or
greater interest in the party may cause difficulties in obtaining the requisite
information from a corporate client. Although he does not dlsaoree that a
10% threshold will identify stockholders whose interests are most hkely to be

-affected by litigation, he thinks it would be easier for the corporation to
'simply 1dent1fy all publicly traded stockholders.: :

Report to Standing Committec
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Rule 26.1 L
5. Jack E. Horsley, Esquire ™
Craig & Craig !j
1807 Broadway Avenue
Post Office Box 689 : m
Mattoon, Illinois 61938-0689 L
- Attorney Horsley makes two comments: | »
a,..  He suggests that the rule be expanded to reqmre tbe ﬁlmg of a =
statement by the Chief Executlve Ofﬁcer and by members of the Board _
.of Directors of the: company.. Ny -
b.  He suggests amending lines 23-28 to state:: "If the statement is filed =
before the. pnnc1pa.1 bnef the party shall ﬁle an ongmal and, at least —
" i
Gibbs, Houston Pauw | TS R TR S
1111 Thu'd Avenue Smte 1210 e o 3 AR L -
Seattle,‘h @hmﬂon 98101 ' .
on behalf of the Appellate Pracﬂce Commrttee of the Federal Bar Assoaanon
for the Western District of Washington »
It is not always clear whether a particular corporation is "publicly held." The
committee suggests that the rule refer to companies "that have issued shares B
that are traded on exchanges or markets that are regulated by the Securities b
and Exchange Coxmmssmn _
7. Philip A. Lacovara, Esquire =
Mayer, Brown & Platt ‘ | \ —_
1675 Broadway » o |
tpao

New York, New York 10019-3820 , . :
Agrees with ehrmnatmv the need 10 1dent1fy a party’s subsidiaries or afﬁhates

but suggests amendmg lines 12-14 as follows:

"h'stino any stockholder{s] that is a [are] publicly : }ie‘d companyfies] and

that owns[mO] 10% or more of the party’s stock.

The changes are intended.to make:it clear that the rule does not call for
1de1'11:11‘y1171<J public companies: that, collectively, might own a total of 10% of

the party’s stock.

-

Even though there are other forms of financial involvement other than "stock”
that could be effected by a decision for or against a party, e.g. convertible
notes and debentures, Attorney Lacovara says that the difficulties of defining
a broader category of investments and in tracking the identity of the investors

]

Report to Standing Committee -
June 20, 1996

A

fa—



LI

1t i 1

1

1 7y 1 oy 1o

1

01 33 1 oy 1

1

"WWTE e

66 appellant’s or petitioner’s principal brief is filed,

67 5 A court may grant leave for later filing, §geci§a'1_1g§ ‘
68 the time within which an opposing party may
69 answer.

70 (f) Reply Brief. Except by the court’s permission, an

71 amicus curize may not file a reply brief.
72 (g) Oral Argument. An amicus curiae may

73 participate in oral argument only with the court’s
74 permission.

Committee Note
Rule 29 is entirely rewritten.

Subdivision (a). The major change in this subpart is that
when a brief is filed with the consent of all parties, it is no

longer necessary to obtain the parties’ written consent and to

file the consents with the brief. It is sufficient to obtain the

parties’ oral consent and to state in the brief that all parties

have comsented. It is sometimes difficult to obtain all the
written consents by the filing deadline and it is not unusual for
counsel to represent that parties have consented; for example,

in a2 motion for extension of time to file a brief it is not umisual

for the movant to state that the other parties have been

- consulted and they do not object to the extension. If a party’s

consent has been misrepresented, the party will be able to take
action before the court considers the amicus bnef

The District of Columbia is added to the hst of entities

allowed to file an amicus brief without consent of all partles
The other changes in this material are styhsnc

Subdivision (b). The provision in the former fule,
granting permission to conditionally file the brief with the

motion, is changed to one requiring that the brief accompany |

Report to Standing Committee
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make the focus on "stock” reasonable. a

‘ e

8. Don W. Martens, Esquire |
President ‘ ’ B
American Intellectual Property Law Assoaatlon b

2001 Jefferson Davis Highway, Smte 203 -
Arlington, Virginia 22202 | o | :

The AIPLA supports the additional requirement of listing owners of more
than 10% of the stock of the party to the appeal, but it questions the need to
delete the identification of subsidiaries and affiliates. Although it is unlikely
that a subsidiary or affiliate would be affected by the outcome of the appeal,
it may be and the Judges should have that information as well.

[

g

9. Honorable A Raymond Randolph
Chair, Committee on Codes of Conduct of the -
Judicial Conference of the United States
United States Courthouse
333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

B AN D S

]

The Committee supports the proposed revisions. Disclosure of only parent
companies and public companies owning more than 10 percent of the party’s
stock should be adequate to ensure that the judges are made aware of parties’
corporate affiliations and are able to make informed decisions about the need bl
to recuse.

10.  James A. Strain, Esquire - .
Seventh CircuitrBar Association
219 South Dearborn Street, Suite 2722 E
Chicago, Illinois 60604

]

Notes only ‘that" the proposed amendment bn’ngsd the Federal Rule in
accordance with its Seventh Circuit analogue.

11.  Carolyn B. Witherspoon, Esquire
Office of the President
Arkansas Bar Association
P.O. Box 3178 |
Little Rock Arkansas 72203
(on behalf of the committee members of the Arkansas Bar Association
Legislation and Procedures Committee)

o T

Approves the ;Sroposed changes. g
Report to Standing Committee E
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In addition to the comments submitted during the publication period, Judge
James A. Parker wrote to Judge Logan after last summer’s Standing Committee
meeting. He was concerned that Rule 26.1 is too narrow because it deals only with
corporations. Corporations are not the only form of organization that has numerous
diverse owners. Judge Parker notes by way of example that the rule does not require
a corporation that is a general or limited partner to disclose its interest in a limited
partnership in which a judge may also be a limited partner. Judge Parker
recommends broadening the language of Rule 26.1 to require identification of all
types of organizations in which a party may have an interest that would create a
conflict for a judge.

Gap Report on Rule 26.1

Changes were made at lines 11 and 12. Mr. Lacovara’s suggestion was
adopted so that it is clear the rule applies only when a single corporate stockholder
owns at least 10% of a party’s stock. And at line 11, the rule now requires disclosure
of "all" of a party’s parent corporations, rather than "any" parent corporation. The
intent of the change is to require disclosure of grandparent and great-grandparent
corporations. The Committee Note explains that change. -

In addition a stylistic change was made in subdivision (c).

Report to Standing Committee
Juoe 20, 199 8
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L. General Summary of Public Comments on Rule 27 N
Eight comments on Rule 27 were received.

Two of the commentators express general approval of the proposed
amendments; another lists virtually all of the substantive amendments and expresses
approval of them. None of the commentators expressed general disapproval of the
proposed amendments instead, they offered comments on specific provisions. .

One commentator suggests that (a) should retain the explicit requirement that a
motion must include proof of service “on all other parties.”

One commentator suggests amending (a)(2)(B) to permit affidavits, supporting
papers, etc. to be filed after the motion if they are not available at the time of the
motion.

One commentator states that 27(a)(3)(A) fails to specify who must give notice,
and to whom, when a procedural order is granted. Another commentator would amend
(@)(3)(A) to provide 21 days for a response to a dispositive motion, but retain the 10-
day limit for all other motions.

One commentator opposes the amendment to (a)(4) that allows a moving party
to file, as of right, a reply to a response to 2 motion. The commentator states that most
appellate motions are procedural and a reply is neither needed nor desired by the court.
Another commentator supports the amendment because a moving party should have an
opportunity to reply to unexpected arguments made in the opposing party’s response,
but the commentator does not believe that it is necessary to permit 10-page replies.

One commentator notes that the use of both 10-day and 5-day periods in the
same rule [(a)(3) and (4)] may cause confusion because different methods of computing
time are used for each period. Weekends and holidays are counted for the 10-day

period. But they do not count for the 5-day period, making the penod in reality never
less than 7 days.

One commentator suggests amending (b) to permit appellate commissioners to
rule on procedural motions. Because this change would be a new substantive
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Rule 27

amendment, it is inappropriate to make at this stage and the Advisory Committee
should consider whether the suggestion should be placed on the agenda for future
consideration. Another commentator opposes the change in (b) that provides that
timely opposition filed after a procedural motion is granted does not constitute a
request to reconsider and that such a motion must be ﬁled

One commentator wants clarity about what is meant by “bmdmg and would
oppose requiring anythmg more sophlstlcated than stapling. - i

One commentator bcheves that language changes in (c) shift the emphasis from
the non-finality of a single judge’s action and the party’s right to have such a ruling
reviewed by a panel of the court, to the court’s power to'review suchfactions

One commentator suggests that Rule 27 use word, aﬁd character limits rather
than page limits. 3 o b

II. Summary of Individual Comments on Rule 27

1. Honorable Cornelia G. Kennedy

: United States Circuit Judge -
Theodore Levin U.S. Courthouse
231 West Lafayette Boulevard
Detroit, Michigan 48226

The proposed amendments transpose the last sentence of subdivision (c) from
“[t]he action of a single judge may be reviewed by the Court” to “{t]he Court
may review the action of a single judge. Judge Kennedy says that the
transposition places the emphasis on the Court’s power rather than on the non-

. finality of a single judge’s action and the party’s right to have the ruling
reviewed by a panel of the court.

2. Ronald F. Waterman, Esquire
Gough, Shanahan, Johnson & Waterman
P.O. Box 1715 e
I—%elena, Montana 59624-1715

Agrees with the proposed amendments.
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3. Paul W. Mollica, Esquire ‘
Presiding Member, Federal Courts Committee
Chicago. Council of Lawyers
One Quincy: Court Buﬂdmg, Su1te 800
220 South State Street L
Chlcago 1111n01s 6()604

The commlttee states that 27(a)(3)(A) falls to specify who must give notice to
whom before a motion for a procedural order is granted

Do e

4. R1c:hard Al Rossman Esqmre C
Pepper Hamﬂton & Scheetz: . ‘
36th Floor, 100 Renaissance Center
Detroit, Mlchlgan 48243- 1157
on behalf of State Bar of Michigan, United States Courts Committee

The United States Courts Committee recommends amendment of 27(a)(4) which
allows a moving party -to file, as of right, a reply to a response to a motion.

The committee does not believe that routine replies are necessary. Most
appellate motions are procedural in nature and in most cases a reply is neither
needed nor desired by the court. To accommodate the few instances in which a
reply would be appropriate, the committee suggests amending (a)(4) to allow a
party to seck leave of court, within five days after service of the response to
file a reply.

The committee notes that 27(d) requires that a motion be bound, but says that
what is meant by binding is unclear. If stapling is sufficient, the rule should
make that clear. If something more sophisticated is intended, the committee
opposes the requirement because the trouble and expense would be unreasonable
especially for the routine procedural motions that constitute the bulk of appellate
motion practice.

5. Andrew Chang, Esquire
Chair, The Committee on Appellate Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the change to (a)(1) which requires motions to be in
writing but permits a court to entertain an oral motion and which does not
impact the use of telephonic motions for extensions to file briefs.

.....
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Rule 27

- The committee supports the proposed changes to (a)(2) which: -
a. make it clear that appellate motions should consist of one document no

proposed orders or notices of motion;

b., - require that all legal argument be contained in the body of the motion;
and

c. require a copy of the lower court’s order be appended when the motion
seeks substantive relief.

The comm1ttee ‘supports the changes in (a)(3)(4) which: - - B

a. increase the time for filing a response to a motion;

b. make it clear that a motion for a procedural order may be de01ded before
a response is due; and

c. allow a party to seek affirmative rehef in'a response and allow areply.

The committee supports the clarification that a timely response ﬁled after a
motion is granted does not constitute a motion for reconsideration.

The committee supports the format requirements and limitations in subdivision

(d).

The committee also supports the clarlﬁcatlon in (e) that there is no right to oral
argument

David S. Ettinger, Esquire -
Chair, Appellate Courts Committee

Los Angeles County Bar Association

P.O. Box 55020 .
Los Angeles, California 90055-2020

‘The committee suggests amending (a)(2)(B)(iv) to provide:
“In exigent circumstances the court may allow any necessary affidavit,
supporting paper, or.copy of trial court order or agency decision to be
served and filed after the motion provided that any necessary missing
document is supplied forthwith as soon as it is available.”
The committee notes that (a)(3) uses one time limit (10 days) that does count
weekends and holidays, and another (5 days) that does not. This may cause
confusion that could be remedied by changing Appellate Rule 26 to comport
with Civil Rule 6 or by making the reply time 7 days so that both time periods
would include weekends and holidays. The committee notes that the 5-day
deadline is never less than 7 days and may be more if a holiday intervenes.
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The committee suggests that subdivision (b) might, in addition to allowing the
court to authorize its clerk to act in its stead, allow appellate commissioners to
rule on procedural motions. The committee states that the Ninth Circuit

- routinely employs an appellate commissioner to rule on procedural motions.

The committee questions the use of page limits in (d)(2) in light of Rule 32's
word and character limits. - The committee suggests that motions' should have
limits similar to those in Rule 32 and suggests that the motion and opposition
could be limited to 2/3 the, length of a prmclpal brief, and a reply could be
hrmtedto 1/3 SN ‘ ‘ T E L

Cathy Catterson, Clerk of Court

United States Court of. Appeals. .

121 Spear Street

P.O. Box 193939

San Francisco, California 941 19 3939

(forwarding the comments of individual members of the Ninth C1rcu1t Adv1sory
Commlttee) o

The commentator suggests retaining the exphcu requlrement that a motion must
include proof of service “on all other parties.”

The commentator opposes the provision in 27(b) stating that “timely opposition
filed after [a procedural] motion is granted in whole or in part does not
constitute a request to reconsider, vacate, or modify the disposition; a motion
requesting that relief must be filed.” That provision is contrary to current ninth
circuit practice and requires the preparation of unnecessary and often redundant
filings. The commentator notes that the court is not required to state whether it
acted before it received and reviewed any response and that will cause confusion
and the filing of unnecessary reconmderatlon motions. ‘

With regard to (d)(2) the commentator agrees that a movmg party should have
an opportunity to reply to unexpected arguments made in the opposing party’s
response, but questions whether the 10 pages is unnecessarily generous.

Report to Standing Comumnittee

May 1997

74

I




i

I

1

™

1 i i

1 M1 1

1

M i

i

A

Rule 27

Robin E. Jacobsohn, Esquire - :
Co-Chair, Section on Courts, Lawyers and the Adrmmstratlon of Justlce
The District of Columbia Bar

1250 H. Street, N.W., Sixth Floor

Washington, D.C. 20005-5937

The section generally agrees with the proposed amendments to the rule but
strongly urges on additional change. The section proposes that the time to
respond to dispositive motions be twenty-one days (rather than ten), but that the
time to respond to other motions would continue to be ten days. '

Gap Report

1.

Report to Standing Comunittee
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Rule 27(a)(3)(A) is amended to clarify that if a court intends to grant a motion
authorized by Rules 8, 9, 18, or 41, but the court does not want to awaita
response to such a motion, the court must give reasonable llOthC to the parties
before the court grants the motion.

Rule 27(a)(4) is amended by expanding the time for a reply from 5 to 7 days.
The language is also amended to remove the implication that there is an absolute
right to file a reply before the court acts. The introductory phrase, “[t]he
moving party may reply to a response within 5 days” is changed to “[a]ny reply

_to a response must be filed within 7 days.” Conforming amendments are made

to the Committee Note.

In (d)(1)(A), the third sentence is changed from “[t]he paper must be opaque,
unglazed paper” to “[tJhe paper must be opaque and unglazed.” |

The Committee Note to subdivision (d) is amended to say that spiral binding
and stapling satisfy the binding requirement.
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Rule 28

Comments on Propbsed Amendment to Fed. R. App; P. 28

T
U

I General Summary of Public Comxi?iéﬁts on Rule 28 . |

Seven comments on Rule 28 were received.

‘T hree commentator expréss | general apprbvaI of the amendments; one of them
however, suggests clarification on one point. None of the commentators express
general disapproval of the amendments.

One commentator suggests that the table of authorities should authorize the use
of passim when an authority is cited throughout the brief.

T

RN B

One commentator says it is a mistake for (a) to require that the description of
the proceedings in the court or agency below precede the description of the facts of the
case. The commentator suggests that the rule leave the order of these two sections to
the judgment of counsel.

=)

One commentator suggests that (a)(5) should not requlre a summary of
argument if the argument is relatively short.

One commentator suggests that (j) should be amended so that the letter
referencing new authorities can include a brief explanation of the new authority and a
statement of its significance. Another commentator suggests requiring that a copy of
the case be attached to the letter. ’

One commentator suggests making it clear that in completing the certification,
counsel may rely on the counting provision of the particular software used to prepare
the brief. :

I T A

One commentator makes stylistic suggestions.

™
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Rule 28
Summary of the Individual Comments on Rule 28

Ronald F. Waterman, Esquire

‘Gough, Shanahan, Johnson & Waterman

P.O. Box 1715
Helena, Montana 59624-1715

Mr. Waterman agrees with the proposed amendments..

Professor Thomas D. Rowe, Jr.
Duke University School of Law

Box 90360

Durham North Carolina 27708—0360

' !
ba. u

(Professor Rowe questions the use of bullets in 28(e) He notes that unlike

6(b)(2)(B)(111), \the use of bullets in 28(e) is not undertaken because the sub-sub-
part has already been extended too far. He further notes that because the bullets
introduce a list of examples, they seem appropriate.

Professor Rowe asks whether “reserved” new Rule 28(g) should include a
cross-reference to Rule 32 so that it is not necessary.to look to the Committee
Note to ascertain where the length restrictions are now located.

Jack N. Goodman, Esquire

National Association of Broadcasters
Vice President/Policy Counsel
Legal Department

1771 N Street, N.W.

Washington, D.C. 20036-2891

Rule 28(a)(3) continues the present requirement of a table of authorities with
reference to the pages where the authorities are cited. Mr. Goodman suggests

authorizing the use of passim when an authority is cited throughout the brief.

Rule 28(j) maintains the rule that a letter citing supplemental authorities may not

“include argument, and may only reference arguments in the brief or that were

made orally to which the new authority is pertinent. Mr. Goodman states that
the relevance of the new authority is not always immediately obvious and,
therefore, it would be better to permit a brief explanation of the new authority
and a statement of its significance.
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4, Paul Alan Levy, Esquire : E
Public Citizen Litigation Group g
1600 20th Street, N.W. L -
Washington, D.C. 20009-1001 S ‘ : m '
Regarding (a)(4), (6), and (7) Public Citizen says it is a miétake to.require that N
the description of the proceedings in the court or agency below must always m
precede the description of the facts of the case. Public Citizen says that it is B
usually better to discuss the facts first which allows the “proceedings below” “7
section to-describe not only the procedural context of the rulings below but also E..‘/
the reasoning of those decisions. The suggestlon is that the rule leave the order
of these two sections to the judgment of counsel St E
Regarding (a)(5) Public Citizens suggests that a summary of argu:ment is .
unnecessary if the argument is relatively short. The D.C. Circuit requires a ft‘h !
b

summary only if the argument section excqeds 15 printed or 20 typed pages.
- Public Citizen suggests amending the rule to include such an exception.

Pero
<

Y

5. Andrew Chang, Esquire

Chair, The Committee on Appellate Courts- =
The State Bar of California é‘
555 Franklin Street o N

San Francisco, California 94102—4498 E"‘[

The committee supports the changes necessary to make Rule 28 consistent with
Rule 32.

g B

6. Cathy Catterson, Clerk of Court
United States Court of Appeals
121 Spear Street
P.O. Box 193939
- San Francisco, California 94119-3939
(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee)

7]

The commentator asks whether it would be helpful to the court to require a
party who submits a letter citing supplemental authorities to include a copy of
the cases.

= 1 7
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Rule 28
7. Robin E. Jacobsohn, Esquire |
Co-Chair, Section on Courts, Lawyers and the Admuustratlon of Justice
The District of Columbia Bar
1250 H. Street, N.W., Sixth Floor
Washington, D.C. 20005-5937
The section generally agrees with the proposed revisions of Rule 28 but says
-that the requirement that a brief be accompanied by a certification of
compliance, unless it falls within one of the “safe harbors,” needs clarification.
If the certification requirement is retained, it must be made clear that counsel
may rely on the counting provisions of the particular software used to prepare
the brief. :
Gap Report

No post-publication changes are recommended.
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Comments on Proposed Amendments to Rule 29

L. General Summary of Public Comn‘lgnts on Rule 29 ‘
Three comments on Rule 29 were received.

None of the commentators expressed either general approval or disapproval of
the proposed amendments; instead, they offered comments on specific provisions.

One commentator opposes limiting an amicus brief to one-half the length of a
party’s principal brief. oo

S

L

One commentator suggests amending the rule to permit a state agency or state —
officer to file an amicus brief without consent of the parties or leave of court. Because }i@.;

this change would be a new substantive amendment, it is inappropriate to make at this
stage and the Advisory Committee should consider whether the suggestion should be
placed on the agenda for future consideration.

One commentator suggests stylistic revisions.

II. Summary of Individual Comments on Rule 29 E/
u;

1. Professor Thomas D. Rowe, Jr.
Duke University School of Law E
Box 90360 (=

Durham, North Carolina 27708-0360

7

Professor Rowe suggests that a comma be placed after “Commonwealth” in the
third line to maintain parallelism with the comma after “agency” in the second
line. )

2. David S. Ettinger, Esquire
Chair, Appellate Courts Committee
Los Angeles County Bar Association
P.O. Box 55020
Los Angeles, California 90055-2020

=1 )

The committee opposes limiting an amicus brief to one-half the length of a
party’s principal brief. An amicus brief is needed when a party inadequately
addresses an issue or fails to analyze the broader impact of a position. Limiting
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Rule 29

amicus input thwarts the ultimate- -goal of assmtmg the court by presentatlon of
alternative v1ewpomts .

Cathy Catterson, Clerk of Court

United States Court of Appeals

121 Spear Street

P.O. Box 193939

San Francisco, California 94119-3939

(forwarding the comments of individual members of the Ninth Circuit Advisory
Committee) ’

The commentator suggests that the Advisory Committee consider amending the
rule to provide that a state agency or state officer has a right to file an amicus
brief without first obtaining consent of the parties or leave of court.

Gap Report

1.

3.

There is only one post-publication substantive change. In ©@3), language is
added that requires an amicus to state the source of its authority to file. There
are two other minor post-publication changes. In the second sentence of (e), the
phrase “[a]n amicus curiae who does not support either party” is changed to
“[a]n amicus curiae that does not support either party”. In subdivision (f) the
phrase “an amicus curiae may not file” is changed to “an amicus curiae is not
entitled to file”.

All other changes noted throughout the rule are the result of comments
submitted following the September 1995 publication of this rule. The
amendments suggested in the September 1995 publication, and the Advisory
Committee’s post-publication recommendations, have been not been formally
approved by the Standing Committee (although a straw vote taken in June 1996
disclosed no opposition to them) and the changes were not forwarded to the
Judicial Conference. The Advisory Committee chose to delay forwarding the
changes until the close of the comment period on the style packet.

A copy of the Gap Report (following the summer 1995 publication) submitted to
the Standing Committee in June 1996 follows this page. Because the Standing
Committee has not formally approved the changes published in September 1995,
or the post-publication changes recommended by the Advisory Committee, the
Gap Report is carried forward as part of this report.

The Committee Note developed in connection with the September 1995
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publication of this rule is substituted for the Committee Note used in the style
packet. The 1995 Committee Note is inserted into the “marked” and “clean”
rules portions of this report. There are minor changes in the Committee Note
that make it consistent with the rest of the notes in the style packet. = . |
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13
14
15
16
17
18
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20

21

Rule 29. Brief of an Amicus Curiae

(a) When Permitted. The United States or its officer

or agency. or a State. Territorv. Commonwealth

or_the District of Columbia mayv file an amicus-
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26 _(b)

27
28
29

30

39
40

41

43

Report to Standing Committee
June 20, 1996

- . curiae brief without the consent of the parties or

leave of court. Any other amicus curiae may file
a brief only bv leave of court or if the brief states
that all parties have consented to its filing,
Motion for Leave to File. The motion must be
accompanied bv the proposed brief and state:

(1)  the movant’s interest;

(2) the reason whv an amicus brief is
: desirable-and why the matters asserted are
relevant to the disposition of the case.
Contents and Form. An amicus brief must
comply_with Rule 32. In addition to the
requirements of Rule 32, the cover must identify
the party or parties supported and indicate

whether the brief supports affirmance or reversal. '

If an amicus curiae is a corporation. the brief
must include a disclosure statement like that
required of parties by Rule 26.1. An amicus brief
need not comply with Rule 28, but must include

the following:

(1)  a table of contents, with page references;

{2) a table of authorities — cases

[V
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59
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. (alphabetically arranged), statutes and
e other authg‘:itieg p— wi;h\references to the
Dages of the brief where they are cited;

_(_3) ‘g‘cqr‘xci‘sgsfat‘emeﬁt of the identity of ihe
- 2micus curiae and its interest in the case:

and

{4)  anargument, which may be preceded by a

summarv_and which need not include a

statement of the applicable standard of

review,

Length. FExcept.bv the court’s permission, an

amicus brief may be no _more than one-half the

maximum length authorized bv these rules for a

party’s principal brief. If the court grants a party
permission to file a longer brief, that extension

does not affect the length of an amicus brief.

Time for Filing. An amicus curiae must file its

brief, accompanied bv a motion for filing when

_necessary, no later than 7 days after the principal

brief of the party being«suggorted is filed. An

amicus curiae who does not support either partv

must file its brief no _later than 7 davs after the

Rale 29
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the motion. Sup. Ct. R. 374 reqmres that the proposed brief
‘be presented with the motion. "

The former rule only requlred the motion to 1dent1fy the
apphcant s interest and to generally state the reasons why an
amicus. brief is desirable. The amended rule additionally
requires that the motion state the relevance of the matters
asserted to the drsposmon of the case. As Sup Ct R. 371
states:

"An amicus curiae brief which brings relevant
matter to the attention of the Court that has not -
already been brought to its attention by the

- parties is of considerable help to the Court. An
amicus bnef which does not serve this purpose
simply burdens the staff and facilities of the
Court and its filing is not favored " ‘

Because the relevance of the matters asserted by an amicus is
ordinarily the most compellmg reason for granting leave to file,
the Committee oeheves that it is helpful to explicitly require
such a showing.

. Subdivision (c¢). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether an
amicus brief must include all of the items listed in Rule 28.
Out of caution practitioners in some circuits included all those
items. Ordinarily that is unnecessary. -

The requirement that the cover identify the party
supported and indicate whether the amicus supports affirmance
or reversal 1s an administrative aid.

. Subdivision (d) Th1s new provision imposes a shorfer
page limit for an amicus brief than for a partv’s brief. This is
appropriate for two reasons. First, an amicus may omit certain
items that must be included in a party’s brief. Second, an
amicus brief is supplemental. It need not address all issues or
all facets of a case. It should treat only matter not adequately
addressed by a party.

| Subdivision (e). The time limit for filing is changed. An
amicus brief must be filed no later than 7 days after the
principal brief of the party being supported is filed.

Report to Standing Committec
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Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must
be filed no later than 7 days after the appellant s Or petitioner’s
principal brief is filed. ' Note that in both instances the 7-day
period runs from when a brief i is filed. The passwe voice =

"is filed" — is used-deliberately. A party or amicus can send its
brief to a court for filing and, under Rule 25, the brief is txmely
if mailed withini the filing penod Although the brief i§ txmely
if mailed within the filing period, it is not "filed” until the court

receives it and file: stamps it. " 1lmg is done by the court, not

The nmetable for ﬁlmcr fhe p 1 ‘nefs m“hﬁaffected by thxs
change. o

A court may grant permission to file an amicus brief in

a context in which the party doés not file a pnnmpal brief;" for

example, an amicus may be permitted to file in support of a

party’s petition for rehearing. In such instances the court will
establish the filing time for the amicus. |

The former rule’s statement that a court may, for cause
shown, grant leave for later ﬁhno is unnecessary. Rule 26(b)
grants Cfenefal authority to enlaroe ‘the time prescribed in these
rules for good cause shown. This“new rule, however, states that
when a court grants permission for later filing, the court must
specify the penod within which an opposmc party may answer

the arvumeq‘ts of the amicus. b j

Subdivision (f). ThIS subdmsmn generally prohlbns the
filing of a reply brief by an amicus curiae. Sup. Ct. R. 37 and
Iocal rules of the D.C,, Nlnth and Federal Circuits state that an
amicus may not file a reply brief. The role of an amicus should
not requ1re the use- of a reply bnef o

~
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Subdivision (g)."The Iang'uage of this subdivision stating
that an amicus will be granted permlssmn to participate in oral
argument “only for extraordinary reasons" has been deleted.
The change is made to reflect more accurately the current
practice in which it is not unusual for a court to permit an
amicus to argue when a party is willing to share its argument

time with the amicus. The Committee does not intend,
however, to suggest that in other instances an amicus will be
permitted to argue absent extraordinary circumstances.

Public Comments on Rule 29

Fifteen letters commenting on proposed Rule 29 were submitted. Two of the
letters contained separate suggestions from two persons or committees so there was
a total of 17 commentators. Of the 17 commentators, none generally opposed the
amendments; 3 supported the amendments without reservanon 13 suggested
revisions; and 1 made no substantive comment. j ‘

The comments were as follows:

1 Chicago Council of Lawyers
One Quincy Court Building
Suite 800
220 S. State Street
Chicago, Hlinois 60604

The Council generally agrees with the proposed amendment but suggests
- amending subpart (d) so that the court has discretion to perm1t 2 longer brief.
The Councﬂ suggests that (d) should read as follows:
An amicus brief may be no longer than one-half the maximum length
of a party’s principal brief unless the Court grants the amicus leave to
file a longer bnef for good cause.

2. Donald R. Dunner Esquire | ‘ ‘ ‘
Chair, Section of Intellectual Property Law" N
American Bar Association - L

750 N. Lake Shore Drive

Chicago; Ilinois 60611

Mr. Dunner submits comments from two of the section’s committees:
One committee makes no substantive comment.

Report to Standing Committee , \
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Another committee offers several suggestions:

a. . that the District of Columbia should be added to the list of entities
.. allowed to file an amicus brief without consent; -

b.  -insert the word "or" at the end of subparagraph (a)(1); for clarity;

c¢. . the ruleshould not require submission of the brief along with a motion
o lfor leave to. file, instead the.rule ‘should reqmre that the motion

oncxsely state the. arguments that will be made in ‘the brief;

d. . the late filing of an anncus bnef should be permltted by sﬁpulanon of
all parnes,.» J »\,‘jiie\ B p A CoR

e. subparagraph (f) is unclear, 1t may leave amblgmty as to whether an
amicus may request leave to filé a: reply,

f. an amicus should be allowed to participate in oral argument if the .

party supported grants a pornon of that party’s allotted time to the
amicus and the! court is; .50 ’mformed ik L

3. Kent S. Hofme1ster Esquu'e g
Section. Coordmator
Federal Bar Association
1815 H Street, NW.
Washington, D.C. 20006-3697

Mr. Hofmeister forwarded the comments to two different persons.

a. Sydney Powell, Esquire, the Chair of Appellate Law and Trial Practice
Committee of the Federal Litigation Section. Attorney Powell
suggests: ‘ “

. It would be simpler to limit an amicus bnef to 25 pages rather
than "no more than one-half the maximum length of a party’s principal
brief." Currently it is not clear if "maximum" means maximum length
"allowed" for a party’s principal brief.” She further notes that if a party
is granted permission to file a longer brief, the rule appears to give the
amicus one-half the expanded length. In which case, what happens if
there are two appellants and one is allowed additional pages and the
other is not? What happens when permission to file a longer brief is
granted to the party very close to or: contemporaneous w1th the
deadline for filing the party’s brief? = | . -

« . It would be better to allow the filing of the monon and the brief
withm 15 days after the filing of the pnncxpal brief of the party whose
posmon as to affirmance or reversal the amicus brief will support. The
amicus can make an informed decision regarding whether it supports
either party and can avoid repetition of the party’s arguments. Ms.
Powell concedes that special provision would need to be made to allow
an appellant to respond to a brief in support of an appellee. .
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b.  Mark Laponsky, Esquire;the Chair of the Labor Law and Labor
Relations Section of the Federal Bar Association. Mr. Laponsky
supports the amendments including specifically the requirement that
the brief be submltted with the mouon and the limit on the length of
the brief.

Ja‘ckV E. ﬁorsley, Esquire

Craig & Craig

1807 Broadway Avenue
Post Office Box 689
Mattoon, I[linois +61938-0689

Attorney Horsley suggests that the language at lines 53-55 be made mandatory
SO that a summary of argument is reqmred, not opnonal

Heather Houston, Esquu‘e

Gibbs Houston Pauw

1111 Third Avenue, Suite 1210

Seattle, Washington 98101

on behalf of the Appellate Practice Committee of the Federal Bar Association
for the Western District of Washington

The committee agrees that an amicus brief is most helpful when it does not
unnecessarily repeat the arguments and authorities relied upon by the parties.
But in order to avoid such repetition, an amicus must be familiar with the
party’s arguments and authorities well before the time the amicus must file its
brief.
. Because the proposed rule requires an amicus to ﬁle its bnef at the
. same time as the party being supported, an amicus will rarely have an
adequate opportunity to review the party’s brief before filing its own.
. In addition to the fact that a draft of the party’s brief may not be
available until a few days before the filing deadline, the party being
supported is not always willing to cooperate with the amicus. If the
amicus does not support the position of either‘party, the amicus brief
is due within the time allowed the appellant. An amicus who does not
support either party is especmlly unlikely to receive the cooperation of
the parties’ counsel and the amicus cannot possibly be confident that
it is not repeating the respondent’s arguments.
The committee recommends that the brief of an amicus curiae be due within
the time that a reply brief may be filed. The amicus would have an
opportunity to review the parties’ principal briefs. If a party believes
additional briefing is necessary to respond to an amicus, a motion for leave
to file such a brief should be permitted.




Rule 29

Alternatively the committee suggests:
Loa Before the appellant’s brief is due, an amicus should be permitted to
.. . file a motion for leave to file a brief and the motion need not be
... ..accompanied by the brief. If the brief does not accompany the motion,
the amicus must indicate whether any of the parties have consented to
the participation of the amicus and, if any have consented, the amicus
must describe the information it has. received  from. the parues
regarding their arguments, The amicus also must state whether. it has
had an adequate opportumty to review the parhes arguments in the
trial court and how much’ txme it needs to' prepare its brief. . Based on
that information, the court w111 set a.deadline for theamicus'to file its
brief.

b. If an amicus supports neither party, it:may file its brief within the time

) allowed the respondent. I an amicus needs more time to prepare an

adequate brief, it may file a motmn without the brief and explain why
it requires more time. If the parties have consented, the court will
determine only whether the ‘extra time will be allowed; if they have
not, the court will rule on the monon for Ieave to ﬁle as well as on the
request for extra tlme ‘

6. Miriam A. Krms;cy, Esqmre
Assistant United States Attorney
United States Courthouse | -
312 North Spring Street '

Los Angeles, Cahrorma 9001’7

Opposes the reﬂulrement that a motion for leave to file an amicus brief be
accompanied bv the brief; the requirement puts the parties and the court in
the uncomfortable position of having to disregard the substance of the brief
if the request is demed | :

If that provision is not chanoed she suggests that (e) be amended to require
the court to promptly decide the request so that the opposing party is able to
respond in its later brief to the arguments made in the amicus brief.

She also suggests that the rule provide for the filing of a short responsive brief
if an amicus brief is filed in opposition to a request for rehearing en banc.
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7.  William J. Genego and Peter Goldberger, Esquires
Co-Chairs, National Association of Criminal
Defense Lawyers, Committee On Rules of Procedure
1627 K. Street, N.W.
Washington, D.C. 20006 L

The Association makes three suggestions:

a. . It opposes limiting an amicus brief to 25 pages under present rules, or
. 20-22 pages under pending proposals The Assocxatmn files amicus

. briefs for three reasons:
- 1) to show the ﬂag, such briefs are rare and may be quite short;
i) when an issue in the case has important ramlﬁcanons beyond
' the facts of the partmular party’s situation; and |
iii)  when the issue is a good one but the association knows, or
- -suspects, that the skills of the lawyer on the case are not really up to
- the task, in such cases the Association files an entire "shadow" brief
with a full statement of the case and parallel argument.
The Association believes that an amicus brief of the third variety can
be very helpful to the court and can "correct the defects in our
adversary process that occasionally result from a mismatch of ability
between counsel, where important rights hinging on the resolution of
difficult issues a