From: Jesse Furman 21-CV-0O
Sent: Monday, June 21, 2021 9:36 AM

To: Robert Dow; Edward Cooper; Richard Marcus

Cc: John Bates

Subject: Suggestion for the Civil Rules Advisory Committee: Rule 41(a)

Dear Bob et al.,

With my S.D.N.Y. colleague, District Judge Philip Halpern, | have a suggestion for consideration by the
Civil Rules Advisory Committee: whether Rule 41(a) should be amended to make clear whether it
does or does not permit dismissal of some, but not all claims in an action. At present, courts appear
to be divided on the question. Compare, e.g., CBX Res., L.L.C. v. ACE Am. Ins. Co., 959 F.3d 175, 177
(5th Cir. 2020) (“Rule 41(a) should not be available to dismiss only some claims a plaintiff has against
a defendant.”), and Taylor v. Brown, 787 F.3d 851, 857 (7th Cir. 2015) (“Since we give the Federal
Rules of Civil Procedure their plain meaning, Rule 41(a) should be limited to dismissal of an entire
action.” (internal quotation marks, citation, and alterations omitted)), with Azkour v. Haouzi, No. 11-
CV-5780 (RJS) (KNF), 2013 WL 3972462, at *3 (S.D.N.Y. Aug. 1, 2013) (Sullivan, J.) (joining “other
courts in [the Second] Circuit in interpreting Rule 41(a)(1)(A) as permitting the withdrawal of
individual claims” (citing cases)). In case you are interested, the issue is discussed in my opinion in
Alix v. McKinsey & Co., 470 F. Supp. 3d 310, 315 (S.D.N.Y. 2020), although | ultimately avoided the
issue on which courts are split by concluding that the notice of dismissal there was with respect to
the whole action as the only other claim (a federal RICO claim) had already been dismissed. If the
Committee takes up the issue, it may also want to consider whether the Rule permits dismissal of an
action as to one defendant in a multi-defendant case. My impression is that most, if not all, courts
have held that it does - in which case there may be no need for amendment - but it might make
sense to do a more comprehensive survey of the case law than I've done.

Please let me know if | should submit this suggestion through more formal channels and/or if you
need anything else from me.

Many thanks,
Jesse Furman

Jesse M. Furman
United States District Judge
United States District Court
Southern District of New York
| 40 Centre Street

I New York, NY 10007

! Office: 212-805-0282

****PLEASE CONSIDER THE ENVIRONMENT BEFORE PRINTING THIS E-MAIL*****





