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DATE: December 9, 2020

1 | nt roducti on

The Advisory Commttee on Gvil Rules net on a tel econference
platform that included public access on Cctober 16, 2020. Draft
m nutes fromthe neeting are attached to this report.

A WN

Part | of this report presents three itens for action. The
first recomrends approval for adoption of anmendnents to Rule 7.1
that were published for comment in August 2019. The others
recommend approval for publication of an anendnent to clarify the
i nt ended neaning of Rule 15(a)(1) and an anendnent to broaden the
means for providing notice of a mmgistrate judge s recomended
di sposition under Rule 72(b)(1).
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[
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Part Il of this report provides information about ongoing
subcomm ttee projects. The CARES Act Subconmittee draft Rule 87
addressing declaration of a GCivil Rules emergency by the Judicia
Conf erence, as revi ewed by the Advisory Commttee and approved for
di scussion along with the emergency rul es drafts devel oped by ot her
advisory conmmttees, is discussed in two places. The joint all-
committees report describes the comon elenments of the various
drafts and notes sonme of the differences. The G vil Rules
Conmittee’s report on draft Rule 87 is integrated with the joint
report. Part IIA refers back to the joint report. The Advisory
Comm ttee has not determnm ned whet her any energency rul es provision
is necessary for the GCvil Rules. Wien it cones tinme to reconmend
publication, the Advisory Commttee may recomend sinultaneous
publication of anendnents of specific rules that would take the
pl ace of any enmergency rules provisions, with an invitation to
comment on the wi sdom of adopting any enmergency rul es provision.

Part 11B presents brief accounts of the ongoing work of three
other subconmittees. The Advisory Conmittee has suspended
consideration of possible interlocutory appeal rules for ML
proceedi ngs, but the MDL Subconmittee is actively exploring a draft
rule that would establish provisions simlar to the class action
provi sions that address the court’s role in settlenent, and
appoi nt ment and conpensati on of |ead counsel. A joint subconmttee
with the Appellate Rules Conmttee i s expl oring possi bl e anmendnent s
to address the effects of Rule 42 consolidation in determ ni ng when
a judgnent becones final for purposes of appeal. Another joint
subconmittee continues to consider the tinme when the |ast day for
electronic filing ends.

Part |11 describes continuing work on projects carried forward
on the agenda for further work. Rule 12(a) seens to recogni ze t hat
a statute nmay alter the tinme to respond under Rule 12(a)(1l), but
not to recognize statutes that would alter the tinme set by
Rule 12(a)(2) or (3); this proposal remains on the agenda after
failing of adoption by an even vote. A potential anbiguity in
Rul e 4(c)(3) may affect the procedure for ordering a United States
mar shal to serve process in an in form pauperis or Seanman case.
O her itens include the Rule 5(d)(3)(B) limts on electronic filing
by unrepresented parties and the information required in
applications for in forma pauperis status.

Part |1V describes newitens that have been added to t he agenda
and are being carried forward for further work, including the
Rul e 26(b) (5) (A) provisions for privilege | ogs; an outside proposal
to adopt a broad rule governing practices for sealing court
records; and a proposal to amend the Rule 9(b) provisions for
pl eading malice, intent, know edge, and other conditions of a
person’s m nd.
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Part V describes two proposals that are not being pursued
further. One was a proposal to anend Rule 17(d) to require that a
public officer who sues or is sued in an official capacity be naned
only by title, not nane. The other was to anmend Rule 45 to nmake it
clear that the Ilist of places where a subpoena can conpel
conpliance does not supersede federal statutes that provide for
nati onwi de service and conpli ance.

l. Action ltens
A For Final Approval: Amendnent to Rule 7.1

Two di stinct proposals to amend Rule 7.1(a) were published in
August 2019. Further consideration of the proposal in |ight of the
public coments denonstrated the w sdom of making a conformng
anendnent of Rule 7.1(b). The anendnents were brought to the
Standing Committee with a recommendati on for adoption in June 2020.
The topic was remanded for further consideration of the part of
Rule 7.1(a)(2) that addresses the tine of the citizenships that
establish or defeat conplete diversity. A revised version of that
provi sion was devel oped after lengthy deliberation. The revised
version is recommended for adoption, and is transmtted along with
an alternative that takes the sinpler approach of omtting any
reference to the tinmes of the citizenships.

The proposed anendnent to Rule 7.1(a)(1) and the conform ng
anmendnent to Rule 7.1(b) are discussed first. They have not
presented any difficulty, but the report that recommended themfor
adoption at the June neeting is presented again for convenience.
The nore conplicated questions raised by Rule 7.1(a)(2) are
di scussed after that.

The proposed full rule text reconmended for adoption, narked
t o show changes since publication by double underlining, is:

Rule 7.1 Disclosure Statenent
(a) WHO MUST FiILE; CONTENTS.

(1) Nongovernment al Corporations. A
nongovernnental corporate party or any
nongover nnental corporation that seeks to
intervene nust file 2—eoptes—of a
th-setosure statenent that:

(2A) identifies any parent corporation
and any publicly held corporation
owni ng 10% or nore of its stock; or

(2B) states that there is no such
cor porati on.

(2) Parties or Intervenors in a Diversity

Case. —Unless—+he—court—orders—otherwise—=a
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party—+In an action in which jurisdiction is
based on diversity under 28 U S.C. 8§ 1332(a),
a party or intervenor nust, unless the court
orders otherwise, file a disclosure statenent
t hat nanes—and identifies the citizenship of
——every individual or entity whose citizenship
is attributed to that party or intervenor at
the—t++re—when:
(A) the actionis filed in or renpbved to
federal court, and
(B) any subsequent event occurs that
coul d af f ect t he court’s
jurisdiction.
(b) TiME TO FILE, SUPPLEMENTAL FILING. A party or
i nt ervenor mnust:
(1) file the disclosure statenment * * *,

Rule 7.1(a)(1)

The proposal to anmend Rule 7.1(a)(1) published in August 2019
r eads:

Rule 7.1. Disclosure Statenent
(a) WHO MUST FILE; CONTENTS
(1) Nongover nnent al Cor por ati ons. A
nongovernnental corporate party or any
nongover nnental corporation that seeks to

intervene nust file 2—eoptes—of a
ti-setosure statenent that:

- (A identifies any parent
corporation and any publicly
hel d corporation owni ng 10% or
nore of its stock; or

2 (B) states that there is no such
cor porati on.

Thi s anendnment confornms Rule 7.1 to recent simlar amendnents
to Appellate Rule 26.1 and Bankruptcy Rule 8012(a). It drew three
public comrents. Two approved the proposal. The third suggested
that the categories of parties that nmust file disclosure statenents
shoul d be expanded for both parties and i ntervenors, a subject that
has been consi dered periodically by the advisory comm ttees w t hout
yet | eading to any proposals for amending the parallel rules.

The Advi sory Committee recommends approval for adoption of the
Rule 7.1(a)(1) anendnent.
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Rule 7.1(b)

Di scussion of public coments on the tine to make diversity
party disclosures under proposed Rule 7.1(a)(2) |ed the Advisory
Committee to recognize that the time provisions in Rule 7.1(b)
shoul d be anmended to conformto the new provision for intervenor
di sclosures in Rule 7.1(a)(1):

(b) TiMe TO FILE; SUPPLEMENTAL FILING. A party or intervenor
nmust :
(1) file the disclosure statenment * * *,

* * * *x %

This is a technical anendnment to conform to adoption of
anended rule 7.1(a)(1) and can be approved for adoption w thout
publ i cati on.

Rule 7.1(a)(2)

Rule 7.1(a)(2) is a new disclosure provision designed to
establish a secure basis for determ ning whether there is conplete
diversity to establish jurisdiction under 28 U S.C. 8§ 1332(a). The
Advi sory Committee recommends that it be approved for adoption with
changes suggested by the public comments, as revised to address the
concerns raised in the Standing Comm ttee discussion |ast June.

The core of the diversity jurisdiction disclosure lies in the
requirenent that every party or intervenor, including the
plaintiff, name and di sclose the citizenship of every individual or
entity whose citizenshipis attributed to that party or intervenor.
The proposed rule text has been nodified to identify nore
accurately the time that 1is relevant to determning the
citizenships that control diversity jurisdiction.

The citizenship of a natural person for diversity purposes is
readily established in nost cases, although sonmewhat quirky
concepts of domcile may at tines obscure the question
Section 1332(c)(1) codifies famliar rules for determning the
citizenship of a corporation w thout | ooking to the citizenships of
its owners.

Noncorporate entities, on the other hand, commonly take on the
citizenships of all their owners. The rules are well settled for
many entities. The rule also seens to be well settled for limted
l[iability conpanies. The citizenship of every owner is attributed
to the LLC. If an owner is itself an LLC, that LLC takes on the
citizenships of all of its owners. The chain of attribution reaches
hi gher still through every owner whose citizenshipis attributedto
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an entity closer along the chain of owners that connects to the
party LLC. The great shift of many business enterprises to the LLC
form means that the diversity question arises in an increasing
nunber of actions filed in, or renoved to, federal court.

The challenges presented by the need to trace attributed
ownership are a function of factors beyond the nere proliferation
of LLCs. Many LLCs are not eager to identify their owners—the
negative coments on the published rule included those that
insisted that disclosure is an unwarranted invasion of the owners’
privacy. Beyond that, the nore el aborate LLC ownership structures
may make it difficult, and at tines inpossible, for an LLC to
identify all of the individuals and entities whose citizenships are
attributed toit, let alone determ ne what those citizenships are.
But if it is difficult for an LLC party to identify all of its
attributed citizenships, it is nore difficult for the other parties
and the court, whose only likely source of information is the LLC
party itself.

As difficult as it may be to determne attributed citizenshi ps
in sone cases, the inperative of ensuring conplete diversity
requires a determnation of all of the citizenships attributed to
every party. Some courts require disclosure now, by local rule,
standard terns in a scheduling order, or nore ad hoc neans. And
there are cases in which inadvertence, indifference, or perhaps
strategic calculation have led to a belated realization that there
is no diversity jurisdiction, wasting extensive pretrial
proceedi ngs or even a conpleted trial.

Di sclosure by every party when an action first arrives in
federal court, or at a later time that may displace the rel evance

of the time of filing the conplaint or notice of renoval, is a
natural way to safeguard conplete diversity. Mst of the public
coment s approve the proposal, often suggesting that it will inpose

only negligible burdens in nost cases. Sunmaries of the coments
were attached to the June report.

The public comments indirectly illumnated the value of
devel opi ng further the published rule text that identified the tine
that controls the exi stence of conplete diversity as “the tinme the
action is filed.” Many of the comments supporting the proposal
suggested that defendants frequently renove actions from state
court w thout giving adequate thought to the actual existence of
conplete diversity. Sone of these coments feared that the
published rule text did not speak clearly to the need to
di stingui sh between citizenship at thetine a conplaint is filedin
federal court and citizenship at the tine a conplaint is filed in
state court, to be followed by renoval. Renoval, for exanple, nay
beconme possible only after a diversity-destroying party is dropped
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fromthe action in state court.

Comm ttee discussion of this question last April enphasized
the rules that require conplete diversity at sonme tine other than
the original filing in federal court or renoval to it. One exanple
is changes in the parties after an actionis filed. Gther and nore
conpl ex exanples may arise in determning renoval jurisdiction
Di scl osure should aimat the direct and attributed citizenships of
each party at the tinme identified by the conplete-diversity rules.
The time at which the court nekes the determnation is not
rel evant, although the purpose of requiring disclosure is to
facilitate determ nation as early as possible.

These observations led to revising the rule text to the form
presented to the Standing Commttee last June, calling for
di scl osures of citizenships:

(A) at the tinme the action is filed in or renoved to
federal court; or

(B) at another time that nay be rel evant to determ ning
the court’s jurisdiction.

Di scussion in the Standing Conmmittee focused on two perceived
problenms with this fornul ation

The first problem arose from concern that the rule would be
m sread, taking it to address the time for filing the disclosure
statenent rather than the tine of the citizenships that nust be
considered in determning diversity jurisdiction. That concern
could be met by addi ng redundant but perhaps hel pful words to the

rule text: “ * * * a party or intervenor nust, unless the court
orders otherwise, file at the tine set by Rule 7.1(b) a disclosure
statement * * *.” But it is better nmet by substituting a new

formula for “at the tine” and “at another tinme” in the rule text.
That change is shown in the revised rule text.

The second probl emarose fromconcern that nany parties woul d
be confused by the reference to “another tinme that may be rel evant
to determining the court’s jurisdiction.” Diversity wll be
determ ned i n nost cases by the citizenships that exist at the tine
the action is initially filed in federal court, or at the tinme it
is renoved. But many |awers know that the rules that govern
di versity jurisdiction can be conplicated, and fear that they nust
undertake ti nme-consum ng and costly research to be sure that their
cases do not conme within one of the variations on the basic rule.
Sone mght be sinply bew | dered. The proposal was renmanded for
further consideration of this concern.

The Advisory Conmttee’s deliberations on renmand are
summarized in the draft October Mnutes. The Advisory Conmttee
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renewed its belief that it is useful to adopt rule text that
directs attention to the problemthat diversity jurisdictionis not
permanent |y fixed by the citizenships that exist at the tine a case
first cones to the federal court, whether by initial filing or
removal . And it concluded that clear |anguage can reduce, indeed
virtually elimnate, the risk that |lawers wll be driven to
undertake unnecessary research into diversity jurisdiction
doctrine. The recomended new | anguage focuses on events subsequent
to filing or renoval, providing assurance by focusing directly on
changes in the shape of the litigation. Substituting “when” for *at
the tine” al so should address the concern about confusion between
the tinme for making disclosure and the tinmes of the citizenships to
be di scl osed:

* * * must file a disclosure statenent * * * when:

(A) the action is filed in or renoved to federal
court, and

(B) any subsequent event occurs that could affect
the court’s jurisdiction.

Al though the Advisory Conmttee recommends this revised
version for adoption, it offers an alternative recommendati on for
adoption in the event that the revi sed versi on does not assuage the
concerns that | ed the Standing Conmttee to remand. The al ternative
woul d sinply omt everything in subparagraphs (A) and (B) as shown
above. The rule text would say nothing about the tines of the

citizenships that determ ne  whet her there is diversity
jurisdiction. This version does what is required to establish a
di scl osure practice that will provide a secure foundation for

pronpt and accurate determ nations of jurisdiction. That is the
nost inportant task set for the rule.

This alternative version also responds to the problem
presented by any attenpt to use rule text to rem nd the parties of
the conplexities that occasionally arise from the nore esoteric
corners of diversity jurisdiction requirenents. No court rule can
change those requirenments. Any attenpt to provide a conprehensive
di gest woul d i nevitably be i nconpl ete, and nmi ght well be i naccurate
on one or another points. Referring to “another tinme that nay be
rel evant” showed the risks of a sinple reference. Referring to “any
subsequent event” may not fully allay this concern. Rule 7.1(b)
provi des an indirect rem nder of the need to supplenment an earlier
di sclosure “if any required information changes.” That includes a
change in the information that is required as well as a change in
the information itself. The commttee note can point to the genera
i ssue, providing a rough guide of the need to renmain alert for
devel opnments in the litigation that my call for additional
di scl osures.
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Two addi ti onal paragraphs fromthe June report nay be provided
to fill out the remnder of other issues that have not been
chal l enged in earlier discussions.

A probl emrenmai ns when a party’s di scl osure statenent, perhaps
illumnated by responses to followup discovery, shows that the
party cannot identify all of the citizenships that my be
attributed to it. The committee note observes that the disclosure
rul e does not address this problem Renewed conmittee discussion
rejected a suggestion that the Note should be revised to suggest
that a party could ask the court to order that no nore than
reasonable inquiry is required. The rule cannot reduce the
i nformati onal burdens required by the doctrines of subject-matter
jurisdiction. Nor does it seem wise to attenpt to answer the
guestions that will arise when the party asserting jurisdictionis
unable to pry conplete information from another party who has far
better access to information about its owners, nenbers, or others
whose citizenships are attributed to it.

Some public coments opposed adoption of the diversity
di scl osure proposal. Two of them canme from bar groups that have
provi ded hel pful advi ce on many occasions in the past, the Anerican
College of Trial Lawers and the City Bar of New York. Each
suggested that a better answer to the dilemma of determ ning the
citizenship of LLCs would be for Congress or the Suprene Court to
treat themas corporations. In addition, they suggested that sone
LLCs may experience great difficulty in determning all attributed
citizenships, making it better torely on targeted di scovery in the
few cases that present genui ne puzzl es about citizenship. They al so
observed that the LLC formis often adopted to protect the privacy
of the owners, a point supplenented by other comrents suggesting
that privacy is particularly inmportant for “non-citizen” owners. An
added concern was that expansive diversity disclosures may incl ude
so much information that they distract attention from the
information that is inportant in considering judicial recusal, the
original purpose of Rule 7. 1.

The proposed disclosure rule is recommended for adoption in
one of the two forns advanced for discussion. The version that
alerts the parties to the need to consider subsequent events that
may change the cal culus of diversity is the first recomendati on.
But if it still seens too risky, little is likely to be gained by
considering still further variations on subparagraphs (A) and (B)
The alternative recomendation is to forgo any attenpt to allude to
“subsequent events” in rule text by sinply omtting subparagraphs
(A) and (B) revised. It is not a perfect answer to the puzzles
created by the requirenment of conplete diversity. But it will go a
long way toward elimnating inadvertent exercise of federal
jurisdiction in cases that should be decided by state courts,
and—at least as inportant—toward protecting against tardy
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revel ati ons of diversity-destroying citizenships that |lay waste to
substantial investnents in federal litigation.

Cl ean Rul e Text

Rule 7.1 Disclosure Statenent
(a) WHO MUST FiILE; CONTENTS.

(1) Nongovernment al Cor porati ons. A
nongover nnent al corporate party or any
nongover nnental corporation that seeks to
intervene nmust file a statenment that:

(A) identifies any parent corporation and any
publicly held corporation owning 10% or
nore of its stock; or

(B) states that there is no such corporation.

(2) Parties or Intervenors in a Diversity Case. In
an action in which jurisdiction is based on
diversity under 28 U S. C. § 1332(a), a party
or intervenor nust, unless the court orders
otherwise, file a disclosure statenment that
nanmes—and identifies the citizenship of—
every individual or entity whose citizenship
is attributed to that party or intervenor
when:

(A) the action is filed in or renoved to
federal court, and

(B) any subsequent event occurs that could
affect the court’s jurisdiction.

Cow TTEE NOTE

Rule 7.1(a)(1). Rule 7.1 is anended to require a di sclosure by
a nongovernnental corporation that seeks to intervene. This
anmendnent conforns Rule 7.1 to simlar recent anmendnents to
Appel |l ate Rule 26.1 and Bankruptcy Rule 8012(a).

Rule 7.1(a)(2). Rule 7.1 is further anended to require a party
or intervenor in an action in which jurisdiction is based on
diversity under 28 U S.C. 8 1332(a) to nanme and disclose the
citizenship of every individual or entity whose citizenship is
attributed to that party or intervenor. The disclosure does not
relieve a party that asserts diversity jurisdiction from the
Rule 8(a)(1) obligation to plead the grounds for jurisdiction, but
is designed to facilitate an early and accurate determ nation of
jurisdiction.

Two exanples of attributed citizenship are provided by
8 1332(c)(1) and (2), addressing direct actions against liability
insurers and actions that include as parties a |l egal representative
of the estate of a decedent, an infant, or an inconpetent.
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I dentifying citizenship in such actions is not likely to be
difficult, and ordinarily should be pleaded in the conplaint. But
many exanples of attributed citizenship arise from noncorporate
entities that sue or are sued as an entity. A famliar exanple is
alimted liability conpany, which takes on the citizenship of each
of its owners. A party suing an LLC may not have all the
information it needs to plead the LLC s citizenship. The sane
difficulty nmay arise with respect to other fornms of noncorporate
entities, sone of themfam|liar—such as partnerships and limted
partnershi ps—and sone of them nore exotic, such as “joint
ventures.” Pleading on information and belief is acceptable at the
pl eadi ng stage, but disclosure is necessary both to ensure that
diversity jurisdiction exists and to protect agai nst the waste that
may occur upon belated discovery of a diversity-destroying
citizenship. Disclosure is required by a plaintiff as well as al
ot her parties and intervenors.

What counts as an “entity” for purposes of Rule 7.1 is shaped
by the need to determne whether the court has diversity
jurisdiction under § 1332(a). It does not matter whether a
collection of individuals is recognized as an entity for any other
pur pose, such as the capacity to sue or be sued in a conmon nane,
or is treated as no nore than a collection of individuals for al
ot her purposes. Every citizenship that is attributable to a party
or intervenor nust be disclosed.

Di scovery shoul d not often be necessary after disclosures are
made. But di scovery may be appropriate to test jurisdictional facts
by inquiring into such matters as the conpleteness of a
di sclosure’s |list of persons or the accuracy of their described
citizenships. This rule does not address the questions that nay
ari se when a disclosure statenent or discovery responses indicate
that the party or intervenor cannot ascertain the citizenship of
every individual or entity whose citizenship may be attributed to
it.

The rul e recogni zes that the court may limt the disclosure in
appropriate circunstances. Disclosure mght be cut short when a
party reveals a citizenship that defeats diversity jurisdiction. O
the nanmes of identified persons mght be protected against
di scl osure to other parties when there are substantial interests in
privacy and when there is no apparent need to support discovery by
ot her parties to go behind the disclosure.

Disclosure is |imted to individuals and entities whose
citizenshipis attributed to a party or intervenor. The rul es that
govern attribution, and the tine that controls the determ nati on of
conplete diversity, are matters of subject-matter jurisdictionthat
this rul e does not address. A supplenental statenment is required if
events subsequent totheinitial filing in federal court or renoval
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to it require a determnation of citizenships as they exist at a
time after the initial filing or renoval.

Rule 7.1(b). Rule 7.1(b) is amended to reflect the provision
in Rule 7.1(a)(1) that extends the disclosure obligation to
i ntervenors.

B. For Publication: Cure Literal Gap in Rule 15(a)(1)
Suggestion 19-CV-Z

A drafting m shap | eaves the way open to read a dead zone into
the mddle of the Rule 15(a)(1) provision for anmendi ng a pl eadi ng
once as a matter of course. The problem arises from the word
“Wthin,” and is readily renedi ed by substituting “no | ater than.”
Descri bing the probl em shows that correction is easy.

Using italics and overlining to enphasize the problem word,
and underlining to identify the cure, Rule 15(a)(1) provides:

(a) AVENDMVENTS BEFORE TRIAL.

(1) Amending as a Matter of Course. A party may
anmend its pleading once as a matter of course
wthtH no later than:

(A) 21 days after serving it, or

(B) if the pleading is one to which a
responsi ve pleading is required, 21 days
after service of a responsive pleadi ng or
21 days after service of a notion under
Rule 12(b), (e), or (f), whichever is
earlier.

The problem is that a period introduced by “within” is
nmeasured by the required i nterval counted fromthe descri bed event.
An anmendnent “wi thin” 21 days fromservice of a responsive pl eadi ng
or one of the described Rule 12 notions begins at service, not
before. If a responsive pleading is required, subparagraph (A
all ows one anendnment as a matter of course within 21 days after
serving the pleading; that period then closes. The responsive
pl eadi ng or notion, however, may not have been served by that tine.
The situations that appear on the face of the rules arise when the
time to plead or nove is |longer than 21 days, nobst commonly 60
days. O the tinme nmay be extended by agreenment of the parties, or
perhaps a scheduling order. In those situations, there is a gap in
the right to amend. It expires after 21 days from serving the
pl eadi ng, and is revived only on service of the responsive pl eadi ng
or notion.

The death and revival of the right to anmend once as a matter

of course nmake no sense. It mght be hoped that the folly of this
unintended result is so apparent that no one would adopt the

Committee on Rules of Practice & Procedure | January 5, 2021 Page 308 of 519



495
496
497
498
499

500
501
502
503
504

505
506
507

508

509
510
511
512
513
514
515
516
517
518
519

520

521
522
523
524
525
526
527
528
529
530
531
532
533
534
535

Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 13

literal reading of “within.” But |lawers have struggled with the
i ssue, and a nunber of reported opinions showthat courts have had
to work to reach the right result. The question is nore than
theoretical. And it can be fixed so readily that amendnent is
appropri ate.

Substituting “no later than” for “within” nakes the intended
meani ng cl ear. When a responsive pleading is required, the right to
amend once as a matter of course arises on serving the pleadi ng and
continues until 21 days after service of a responsive pleading or
a designated Rule 12 notion, whichever is earlier.

The Advi sory Commttee recommends publication for comrent of
an anmendnent that substitutes “no later than” for “within” in
Rul e 15(a)(1).

C ean Rul e Text

(a) AVENDMENTS BEFORE TRI AL
(1) Anmending as a Matter of Course. A party may
amend its pleading once as a matter of course
no | ater than:
(A) 21 days after serving it, or
(B) if the pleading is one to which a
responsi ve pleading is required, 21 days
after service of a responsive pl eadi ng or
21 days after service of a notion under
Rule 12(b), (e), or (f), whichever is
earlier.

Cow TTEE NOTE

Rule 15(a)(1l) is anended to substitute “no later than” for
“Wthin” to nmeasure the tinme allowed to anend once as a matter of
course. A literal reading of “within” would lead to an untoward
practice if a pleading is one to which a responsive pleading is
required and neither a responsive pleading nor one of the Rule 12
notions has been served within 21 days after service of the
pl eadi ng. Under this reading, the tinme to anend once as a matter of
course | apses 21 days after the pleading is served and is revived
only on the later service of a responsive pleading or one of the
Rule 12 notions. [The anendnent could not cone “wthin” 21 days
after the event until the event had happened.] There is no reason
to suspend the right to anmend in this way. “No | ater than” makes it
clear that the right to amend continues wi thout interruption until
21 days after the earlier of the events described in Rule
15(a) (1) (B).
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C. For Publication: Rule 5 Service Under Rule 72(b) (1)

Rule 72(b)(1l) directs a nmmgistrate judge to enter a
recommended disposition “when assigned, wthout the parties’
consent, to hear a pretrial matter dispositive of a claim or
defense or a prisoner petition challenging the conditions of
confinement.” It concludes with this sentence: “The clerk nust
pronptly nmail a copy to each party.”

Mailing a copy is out of step with current electronic docket
practices. Rule 77(d)(1) was anmended in 2001 to direct that the
clerk serve notice of entry of an order or judgnent “as provided in
Rule 5(b).”

Crimnal Rule 59(b) (1) includes a provision anal ogous to Civil
Rule 72(b)(1), directing the mmgistrate judge to enter a
recommendati on for di sposition of described notions or matters, and
concluding: “The clerk nust imediately serve copies on all
parties.”

The Advisory Conmittee recommends that Rule 72(b)(2) be
anmended to incorporate all Rule 5(b) nmethods for serving notice:

(b) DisposI TI VE MoTI ONS AND PRI SONER PETI TI ONS
(2) Findings and Recommendations. * * * The
magi strate judge nust enter a recomended
di sposi tion, i ncl udi ng, i f appropri ate,
proposed findings of fact. The clerk nust
matt+ immediately serve a copy teon
each party_as provided in Rule 5(b).

Cow TTEE NOTE

Rule 72(b) (1) is anended to permt the clerk to serve a copy
of a magi strate judge’s recommended di sposition by any of the neans
provided in Rule 5(b). [Service of notice of entry of an order or
j udgnment under Rule 5(b) is permtted by Rule 77(d) (1) and works
wel . ]

1. Information Itens

A Draft New Rule 87 (Procedure in Energency)

The report on draft new Rule 87 is included in the joint
report on emergency rules for all the advisory cormittees. As noted
earlier, the Civil Rules Commttee may recommend simultaneous

publication of Rule 87 and, as an alternative to adopting Rul e 87,
amendnents to several regular rules.
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B. Subcomm ttee Activities

1. Mul tidistrict Litigation Subcommttee

The MDL subcommittee has recently had three issues pending
before it. One of them—screening clains—+s still under study, and
awai ting further information. The second issue was whether to
provi de by rule for expanded interlocutory appellate reviewin ML
proceedings. On this issue, after nuch study, the subconmttee has
come to a consensus that rul emaking should not be pursued at this
time. The Advisory Committee accepted this reconmendation at its
Cctober neeting. The third issue—fudicial supervision of the
selection of |eadership counsel and of settlenment in ML
proceedi ngs—+enai ns under st udy.

Screening and the “Census” |dea

The subcommttee’s consideration of the “screening” issue
began in response to assertions that often a consi derable portion
of the clains asserted in ML nmass tort situations were
unsupportable. Problens with these clains included that the
claimant in question did not use the drug or the nedical device
involved in the litigation, or that the clainmant did not have the
health condition allegedly caused by the product, or that the
cl ai mant used the product too briefly for it to cause the problem
or that the <claimnt developed synptons too |long after
di sconti nuing use of the product for the product to be a cause of
the synptons. It seened generally agreed that such unsupportable
claims were sonetines presented, though there was debate about
whet her they often constituted a | arge proportion of the cases. In
addition, there was debate about why such clains would appear in
MDL proceedi ngs.

The initial proposal was that the court inpose a rigorous
automatic requirenment that every claimant submt proof of use of
t he product and devel opnent of pertinent synptons pronptly at the
commencenent of litigation. But early conferences showed that often
Plaintiff Fact Sheets (PFSs) were instead obtained in the early
stages of MDL proceedings. The subcommittee obtained research
assistance from the FJC that indicated that in alnmost all very
| arge MDLs the court did in fact enploy a PFS, and that courts al so
often required Defendant Fact Sheets (DFSs) as well.

Unl i ke the proposal that such early subm ssions all adhere to
a formprescribed in a rule, however, actually these fact sheets
were ordinarily keyed to the case before the court and took a good
deal of tinme to draft. So it was not clear that any rule could
meani ngful ly prescribe what should be in each one. And sone of
t hese docunents becane fairly elaborate, neaning that providing
responses was often burdensone. Sone experienced transferee judges
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guestioned the utility of these detail ed docunents, commenti ng t hat
the first page or few pages of a PFS or a DFS often wll suffice.
Moreover, courts did not undertake to review the subni ssions on
their own notion, but defendants could call to the court’s
attention deficiencies in sonme subm ssions, and dismssal could
result wth little investnment of court time if the deficiencies
were not cured. Gven the divergences anong PFS regines for
differing MDLs, it seenmed difficult to devise a rule fornula that
woul d i nprove practice generally.

As these discussions noved forward, parties in various cases
began to develop a sinplified alternative to a PFS that cane to be
called a “census” of clains pending in the MDL court. Variations of
that nmethod are in use in as many as three major MDL matters,
i ncluding one pending before Judge Rosenberg, a nenber of the
subconmi ttee.?

! The four proceedings are:

In re Juul (Judge Orick, N.D. CA ): In Cctober 2019, Judge Orick
directed counsel involved in the MDL proceeding In re Juul Labs,
Inc., Marketing, Sales Practices, and Product Liability Litigation
(MDL 2913) to develop a plan to “generat[e] an initial census in
this litigation,” with the assi stance of Prof. Jai ne Dodge of Enory
Law School, who has organi zed several events attended by nenbers of
t he MDL Subconmittee. The census requirenments appliedto all counse

who sought appointnment to |eadership positions. It appears that
rel atively conpl ete responses were subnitted i n Decenber 2019, after
which the judge appointed |eadership counsel. D sclosures from
def endants were due during January. The census nmethod can provide
plaintiff-side counsel with a uniform set of questions to ask
prospective clients. The census requirenents under Judge O rick's
order apply not only to cases on file but also any other clients
with whom aspiring | eadership counsel had entered into retention
agreenents. Discussions are under way on the next steps in the
litigation, which may involve plaintiff profile sheets or a PFS. The
census in this case was not primarily designed as a vetting device,
but it is possible that having in hand a list of the sorts of
i nformati on t he court expects fromcl ai mants nmay pronpt sone counse

to be nore focused in evaluating potential clainms than would
ot herwi se occur

In re 3M (Judge Rodgers, N.D. FL): The clains relate to alleged
heari ng damages related to earplugs that were largely distributed
by the military. After appoi ntnent of | eadership counsel, the judge
had counsel design an initial census. But that undertaking invol ved
obtaining mlitary records, an effort that added a |ayer of
complexity to the census. In addition, the due date for census
responses was different depending on whether the case had been
formally filed or was entered into an “admini strative docket” the
judge had created. As a general matter, the census was conpleted in
Decenber 2019.
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The “census” techni que may serve several purposes in nass tort
MDLs, including organizing the proceedings, providing a “junp
start” to discovery, and possibly contributing to the designation
of | eadershi p counsel

It remains unclear how effective the “census” techni que has
been in serving any of those purposes. Wien nore is known, it nay
appear that it is not sonmething appropriately included in a rule,
but instead a managenent technique that could be included in the
Manual for Conplex Litigation, or dissemnated by the Judicial
Panel. So this first topic remains under study.

I nterl ocutory Appell ate Revi ew—Recomendati on Not
to Pursue at this Tinme Approved by Advisory Commttee

The original proposal for a rule providing an additional route
tointerlocutory reviewin MDL proceedi ngs, perhaps limted to mass

In re Zantac (Judge Rosenberg, S.D. FL): This litigation involves
a product designed for treatnment of heartburn. The MDL includes
class clains and i ndi vi dual personal injury clains, and some nay go
back decades. The Panel order for transfer was entered in February
2020. The litigation is still in the early stages of organi zation

but nuch has been done, particularly with regard to the use of
census nethods. There are 645 filed cases, of which 27 are putative
class actions, and a substantial nunber (in the thousands) of
unfiled cases on a registry. The court ordered an initial census
including all filed clains and any unfiled cl ains represented by an
applicant for a |eadership position. There were 63 applicants for
| eadership positions. The court received initial census fornms for
all of the fil ed cases, including personal injury, consuner, mnedical
nmoni toring clai ns anong ot her clains. The court indicated that this
was hel pful to its consideration of |eadership applicants, which
have si nce been appointed. The court al so created a registry, which
allowed for the filing of a 4-page “census plus” formfor unfiled
claimants; in broad ternms, registry claimants received tolling of
the statute of linmtations frompartici pati ng def endants and certain
assi stance with nedical/ purchase records. The census plus form

which was also required for all filed plaintiffs, required
i nformati on on whi ch product (s) were used, the injuries alleged, and
a certification by the plaintiff/claimant. In addition, the form

required plaintiffs/clainmants to either attach docunents show ng
proof of wuse and injury, state that they were already ordered
privately or through the registry but not yet received, or indicate
that no records are expected to exist. The census plus fornms are due
on arolling basis, with the first due date (for filed plaintiffs)
having passed in July; the second tranche of forns were due in
August, but this was extended for certain claimants due to a
technical error with a private vendor to Septenber, and was to have
been conpleted in Novermber. [This report includes devel opnents at
the time the Advi sory Conmittee agenda book for the Cctober neeting
was subnitted.]

Committee on Rules of Practice & Procedure | January 5, 2021 Page 313 of 519



647
648
649
650
651
652
653
654

655
656
657
658
659
660
661
662
663
664
665

666
667
668
669
670
671
672
673
674
675
676

677
678
679
680
681
682
683
684

685
686
687
688
689
690
691
692

Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 18

tort proceedings, called for a right to inmredi ate review w t hout
the “veto” that 28 U.S.C. § 1292(b) provides the district court by
permtting review only when the district judge certifies that the
three criteria specified in the statute are net. Under § 1292(b),
the court of appeals has discretion whether to accept the appeal.
But the original proposal was to renove that discretion with regard
to interlocutory appeals in MDL proceedings, and require the court
of appeals to accept the appeal.

From that begi nning, the discussion evolved. The notion of
mandat ory revi ew was dropped rel atively early on, and proponents of
aruleinstead urged sonething |i ke Rule 23(f), giving the court of
appeal s sol e di scretion whether to accept the appeal, and i ncl udi ng
no provision for input from the transferee district judge on
whet her an imedi ate appeal would be desirable. In addition,
proponents of a new rule nade considerable efforts to provide
gui dance on di sti ngui shing anong MDL proceedings (limting the new
appel | ate opportunity to only certain MDLs), and on di stingui shing
anong orders, to focus the additional opportunity for interlocutory
review on the situations in which it was supposedl y needed.

The proponents of expanded interlocutory review cane mainly
from the defense side, and principally from those involved in
def ense of pharmaceutical or nedical device litigation. The basic
thrust of those favoring an additional route for interlocutory
review was that interlocutory orders can sonetinmes have nuch
greater inportance in MDL proceedi ngs, which nmay invol ve t housands
of clains, than in individual litigation. So there m ght be greater
urgency to get key issues resolved, particularly if they were
“cross-cutting” issues that mght dispose of many or nost of the
pendi ng cases. One exanple of such issues was the possibility of
preenption of state law tort clains.

Anot her concern was that sone transferee judges m ght resi st
8§ 1292(b) certification when it was justified in order to pronote
settlement. On the other hand, sonme suggested that permtting
expanded interlocutory review mght actually further settlenent;
defendants unwilling to make a substantial (sonetinme very
substantial) settlenent based on one district judge's resol ution of
an i ssue |i ke preenption mght have a different attitude if a court
of appeals affirnmed the adverse ruling.

In addition, it was urged that the final judgnment rule | eads
to inequality of treatnment. Should defendants prevail on an issue
such as preenption, or succeed in excluding critical expert
testi mony under Daubert, plaintiffs often could appeal i medi ately
because that would | ead to entry of a final judgnment in defendants’
favor. But when they failed to obtain conplete dismssal of
plaintiffs’ clains, defendants urged, they would not get a simlar
i medi ate route to appellate review.
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There was strong opposition fromplaintiff-side | awers. One
argunment was that the existing routes to interlocutory review
suffice in MDL proceedings. There are already nmultiple routes to
appellate review, particularly under 28 U S. C. 8§ 1292(b), via
mandanus and, sonetines, pursuant to Rule 54(b). For recent
exanples of interlocutory review sought or obtained in ML
proceedi ngs, see In re National Opiate Litig., 956 F.3d 838 (6th
Cr. 2020) (granting wit of mandanus on defendants’ petition); In
re General Motors LLC Ignition Switch Litig., 427 F. Supp. 3d 374
(S.D.N. Y. 2019) (certifying issue for appeal under & 1292(b) on
plaintiffs’ notion; court of appeals granted review); In re Blue
Cross Blue Shield Antitrust Litig., 2018 W 3326850 (N.D. Al a.
June 12, 2018) (certifying issue for appeal under § 1292(b) on
defendants’ notion; court of appeals did not grant review).
Expandi ng review assertedly would lead to a broad increase in
appeal s and produce maj or del ays w thout any significant benefit,
particularly when the order is ultimately affirned after extended
proceedings in the court of appeals. And, of course, the
“inequality” of treatnent conplained of is a feature of our system
for all civil cases, not just MDLs.

Both sides provided the subconmttee wth extensive
subm ssi ons, including considerable research on actual experience
with interlocutory review in ML proceedings. There was very
serious concern, including anong judges, about the delay
consequences of such revi ew.

In addition, the Rules Law Clerk provided the subcommttee
with a nenorandum Sone conclusions seem to follow from these
mat eri al s:

1. There are not many 8 1292(b) certifications in ML
pr oceedi ngs.

2. The reversal rate when review is granted is relatively
| ow (about the sanme as in civil cases generally).

3. A substantial tinme (nearly two years) on average passes
before the court of appeals rules.

4. The courts of appeals (and district courts) appear to
acknowl edge that there nay be stronger reasons for
allowinginterlocutory revi ewbecause MDL proceedi ngs are
i nvol ved.

The subcommittee has received a great deal of input and hel p
in evaluating these issues. Representatives of the subconmttee
have attended (and often spoken at) at |east 15 conferences around
the country (and one in Israel) dealing wth issues the
subconm ttee was considering. Two of them were full-day events
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organized by Enory Law School to focus entirely on the
interlocutory review issues.

The nost recent conference—en June 19, 2020—+nvol ved | awyers
and judges with extensive experience in ML proceedings nore
generally, not only “mass tort” litigation. Two nenbers of the
Standi ng Comm ttee participated. Inall, the participants included
ten district judges and four court of appeals judges. Both the
current Chair of the Judicial Panel and the previous Chair
participated. Two fornmer Chairs of the Standing Commttee
participated, as well as a nunber of other judges with experience
on the Rules Committees. There were also two judicial officers from
the California state courts—a Superior Court judge who is in the
Conmpl ex Litigation Departnent of Los Angel es Superior Court and a
Justice of the California Court of Appeal who provided the
subconmittee with a menorandum on a 2002 statute adopted in
California that provided for interlocutory review on grounds very
simlar to those in § 1292(b).

After this conference, the subcomm ttee net by conference cal
to discuss its recomendation to the full Advisory Commttee on
whet her to pursue a rule for expanded interlocutory review The
starting point is that the nany events attended by nenbers of the
subconmittee, entirely or largely addressed to t he appel |l ate revi ew
guestion, have provided a thorough exam nation of the subject. And
an additional starting point was that the existing routes to
interlocutory review provide neaningful review in at |east sone
cases. Particularly in light of the low rate of reversal when
review is granted, it is difficult to conclude that there is
evidence of a serious problem to be solved by expanding
interlocutory review.

Agai nst this background, all subcomm ttee nenbers concl uded
that proceeding further with this idea was not warranted in |ight
of the many difficulties with doing so (sone of which are nenti oned
below in a footnote, as they would remain inportant were the
subconm ttee to continue down this path). Sone of the reasons
menti oned by subcomm ttee nenbers can be summarized as foll ows:

Delay: There is clearly a significant issue with delay, and in
sone circuits it may be nore substantial than in others

Though al | ow ng expanded avenues for revi ew need not be |inked
to a stay of proceedings in the district court, the nore that
one focuses review on “cross-cutting” issues, the greater the
i mpul se to pause proceedings until that issue is resol ved.

Broad judicial opposition: Though there are some judges who
have participated in events attended by nenbers of the
subconm ttee who expressed w llingness to consider expanded
interlocutory review, by and | arge judges were opposed. Court
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784 of appeals judges often resisted any idea of “expedited”
785 treatnent on appeal of MDL matters (suggested as an antidote
786 to the delay problen), and many regarded existing avenues for
787 interlocutory reviewas sufficient to deal with real needs for
788 revi ew.
789 Undercutting the federal court’s potential “l|leadership” role
790 when there is parallel litigation in state courts: Wen there
791 are federal MDL proceedings, particularly in “mss tort”
792 l[itigation, it often happens that there is also parallel state
793 court litigation, and the federal MDL court can provide
794 sonmet hing of a “l eadership” role and coordinate with the state
795 court judges. But if the progress of the federal MDL were
796 stalled by an interl ocutory appeal, at |east sone of the state
797 courts likely would not be willing to wait for the resol ution
798 of a potentially |l engthy period of appellate review. Resulting
799 fragnmentation of the overall litigation would be undesirable
800 and inconsistent with the overall objective of 8 1407, which
801 seeks consistent managenent and judicial efficiency. That
802 woul d be an unintended consequence, but still could be
803 serious; indeed, ajudge who participated in the June 19 event
804 called it the “Achilles heel of ML.”
805 Difficulties defining the kinds of MDL proceedings in which
806 the new avenue for appeal would apply: Oiginally, the
807 proposal for expanding interlocutory review focused on “mass
808 tort” MDLs. That category does seem to include nost of the
809 MDLs with very | arge cl ai mant popul ations. But it’s not clear
810 that it would include all of them The VWD esel litigation,
811 for exanple, involved tens of thousands of claimants, but was
812 mai nl'y claimng econom ¢ rat her than personal injury damges.
813 And data breach MDLs nmy beconme nore comon, raising
814 potentially difficult i ssues about what is a “personal injury”
815 cl ai m
816 An additional difficulty is to determ ne whether there shoul d
817 be a nunerical cutoff to trigger the opportunity for review
818 What ever nunber were chosen to trigger the right to expanded
819 review (e.g., 500 claimnts, 1,000 claimants), there could be
820 difficulties determ ni ng when that m | estone was passed. Sone
821 research suggests that sone MDL proceedings receive huge
822 nunbers of newentrants long after the centralized proceedi ngs
823 wer e begun. Triggering a newinterlocutory review opportunity
824 then would not seem productive. Mreover, there could
825 soneti mes be a question about whether one should “count” the
826 unfiled clainms on a registry, as in the Zantac litigation.
827 Finally, if the new appellate route were available in all MLs
828 (perhaps because no sensible line of demarcation anong MDL
829 proceedi ngs could be articulated in a rule), rather than only
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t hat

sone of them there mght be questions about why an MDL
centralization order wuld expand the opportunity for
interlocutory review when individual cases or consolidated
actions in a given district mght involve many nore cl ai mants
(perhaps hundreds or thousands) but not be eligible for
expanded interlocutory review.

Difficulties defining the kind of rulings that could be
reviewed, and burdening the court of appeals: Another
narrowi ng i dea that was proposed was to limt the newroute to
review to rulings on certain |legal issues—e.g., preenption
notions or Daubert decisions or jurisdictional rulings—but
none of those limtations appeared easy to admnister, and
these rulings did not seem so distinctive as to support a
special route to imedi ate revi ew

Anot her idea was to focus on “cross-cutting” rulings, those
that are “central” to a “significant” proportion of the cases
pending in the district court. That determ nation could be
particularly challenging for a court of appeals, as it m ght
nean that the appellate court would need to becone
sufficiently famliar with all the litigation before the
district court to determ ne whether the rule’'s criteria were
satisfied. A Rule 23(f) petition for review, by way of
contrast, would not require consideration of such varied
i ssues dependent on the overal |l and i ndividual characteristics
of what is often sprawing litigation.

Undercutting the district court: As noted below, the
subconm ttee has concluded that if it is to proceed further
along this path, it is inportant to ensure a central role for
the district court, if not a “veto” as provided in 8 1292(b).
Only the district court will be sufficiently famliar with the
overall litigation to advise the court of appeals on the role
of the ruling under challenge in the overall progress of the
[itigation. Though one mght rewite 8 1292(b) to change the
“materially advance the ultinmate termnation of the
litigation” standard in the statute to take into account the
limt of 8 1407 to “pretrial” proceedings, the existing
standard does not seemto have deterred transferee judges from
certifying issues for interlocutory review. Any newrule would
have to ensure that the district court’s perspective was
i ncluded, not only to assist the court of appeals but also to
recognize the need to avoid unnecessary disruption of
proceedings in the district court.

For these reasons and others, the subcommttee recommended
further efforts on expanding interlocutory review not be

pursued at this time, and the Advisory Conmittee accepted that
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recommendation at its October neeting.?

2 The subcommittee also reported to the Advisory Conmittee on
addi tional issues that would |ikely have to be confronted if further work
on this subject were done:

Appeal as of right: The original proposal was for a right to appea
fromany ruling falling within a defined category in any MDL proceedi ngs
involving “personal injury” clains. The subconmttee has reached
consensus that no rul e shoul d command that the court of appeals entertain
such an appeal. Any rule would have to provide the court of appeals
di scretion to decide whether to accept a petition for review

Expedited treatnment of an appeal in the court of appeals: Another
suggestion was that a Cvil Rule direct that the court of appeals
“expedite” the resolution of appeals it has decided to accept under the
hypothetical new rule. It is not clear how a Civil Rule could require
such action by a court of appeals. Putting that issue aside, the
subconmi ttee has reached consensus that there i s no persuasive reason for
requiring that the court of appeals alter the sequence of decisionnaking
it would otherw se adopt and advance these appeals ahead of other
matters, such as crimnal cases, broad-based (even national) injunctions
regardi ng governnental activity, cases accepted for revi ewunder existing
8§ 1292(b) or Rule 23(f), or ordinary appeals after final judgnment.

Ensuring arole for district court: As noted above, the subcomittee
is committed to ensuring a role for the district court in advising the
court of appeals on whether to grant review. Not only is that advice
likely critical to provide the court of appeals wth sufficient
information to pernit it to make a sensible determ nation whether to
grant review, but it is also critical to safeguarding agai nst disrupting
the district court’s handling of the centralized litigation. The goal of
8 1407 transfer is to provide a nmethod for coordi nated and di sciplined
supervision of nmultiple cases (perhaps inclining state courts to foll ow
federal “leadership” with regard to cases pending in state courts) and,
as noted above, the delays that can attend interlocutory review could
di srupt that coordinated supervision

Devising a nmethod for the district court’s input to be provided: The
best nmethod for providing a district court role likely would present
drafting chall enges, however. Nunmerous nodel s al ready exist, including
8§ 1292(b) (district <court certification required); Appellate Rule
21(b)(4) (the court of appeals may invite or order the district judge to
address a petition for mandanus); Cal. Code Civ. Pro. 8166.1 (permtting
any party to request, or the trial court judge to provide wthout a
request, an indication whether the trial court judge believes inmediate
review would materially advance the conclusion of the litigation).
Alternatively, arule could give the district court a period of tinme (say
30 days) to express its views on the value of inmediate review, perhaps
i ncluding specifically the question whether imediate review would be
useful only if the appeal were resolved within a specified period of
time. The subcommittee has not reached consensus on which nmethod woul d
be best to ensure a role for the district court should this effort
conti nue.
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Court Role in Supervision of Leadership Counsel and Revi ew ng
d obal Settl enent s—ongoi ng Study and a M ni conf erence

The third and final issue presently on the subcommttee’s
agenda is the possibility of developing a rule addressing
appoi ntnment of |eadership counsel, judicial supervision of
conpensation of |eadership counsel, and judicial oversight of
“global” settlenments sonetinmes negotiated by |eadership counsel.
This set of issues appears in inportant ways to be the nost
chal I engi ng of the questions the subconm ttee has confronted.

OnMng to the attention focused on the two other issues that
t he subcomm ttee has been reviewing, it has thus far given little
attention to this topic. On Septenber 10, 2020, the subcommttee
nmet by conference call to discuss ways forward on this topic. The
consensus view was that the subcomm ttee needed nore information
about these issues. Though it has had the benefit of inportant FJC
research on the use of the PFS nethod to organize MDL mass tort
litigation, and of numerous conferences and subm ssi ons about the
possibility of a rule expanding interlocutory review, it has not
recei ved conparable input on this third topic.

The net hod identified for providing the needed perspective is
to convene a conference involving experienced participants who
present a variety of perspectives. The objective would be to nmake
certain that there were diversity anong the invitees, not only in
termse of defense-side and plaintiff-side |awers, but also
enphasi zing the need for diversity in race, gender, age, and ot her
ways. One thing enphasized was involving | awers who had sought
| eadership appointnment in MDLs but not been selected. Academ c
participants should also be included, hopefully representing a
range of attitudes on this subject. And of course, it wll be
critical to involve experienced judges.

Scope of a rule—types of MDL cases: As noted above, linmting arule
to “personal injury” MDL proceedi ngs seens unlikely to work. Simlarly,
the prospect of limting a rule to a certain kind of ruling (e.g.,

preenption or a “cross-cutting” issue) seens unpromsing. It nmay be,
then, that interlocutory reviewunder the rule would have to be avail abl e
in all ML proceedings and as to any type of ruling. But that mght
pronpt a question: Wiy should there be a special route to review in an
MDL proceeding with weight <cases, but not in a single-district
consol i dated proceeding with 800 clainmants? Myving toward a rule that
applied to all cases (as does the Cal. Code Civ. Pro. § 166.1, nentioned
above) coul d rai se questions about whether the rul emaki ng process really
is authorized torelax the statutory criteriain 8§ 1292(b) for all cases.
True, 8 1292(e) says that rulemaking may provide for interlocutory
appeals not otherwi se provided under existing sub-sections of the
statute, but a rule that in effect could be said to relax one or nore
requirements of 8 1292(b) in all cases might be resisted on the ground
it really goes beyond the rul emaki ng power authorized by 8§ 1292(e).
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The subconmittee invites the Standing Commttee’'s help in
identifying suitable participants for this planned event. The goa
will be to hold the event in advance of the Advisory Conmttee’s
Spring 2021 neeting, and perhaps be able to report then with nore
definite views on how and whether to proceed al ong these |ines.

Because | ess work has been done on this subject than others,
the following introduction is simlar to previous presentations on
this subject, but it identifies the issues and challenges of this
part of the project.

A starting point is to recognize that, fairly often, it seens
that the gat hering power of MDL proceedi ngs mi ght on occasi on bear
a significant resenblance to the class action device, perhaps to
approach being a de facto class action from the perspective of
claimants. But the history of rules for these two sem -parall el
devices has differed considerably, particularly regarding
supervi sion of counsel, attorney’ s fees for | eadershi p counsel, and
settl enment review

The class action settlenment review procedures were recently
revised by anendnents that becane effective on Decenber 1, 2018,
which fortified and clarified the courts’ approach to deterni ning
whet her to approve a proposed settlenent. Earlier, in 2003, Rule
23(e) was expanded beyond a sinple requirenment for court approval
of class action settlenents or dismssals, and Rul es 23(g) and (h)
were al so added to guide the court in appointing class counsel and
awarding attorney’'s fees and costs to class counsel. Together,
these additions to Rule 23 provide a franework for courts to fol |l ow
that was not included in the original 1966 revision of Rule 23.

In class actions, a judicial role approving settlenments fl ows
from the binding effect Rule 23 prescribes for a class action
j udgnment. Absent a court order certifying the class, there woul d be
no binding effect. After the rule was extensively anended in 1966,
settlenent becane normal for resolution of class actions, and
certification solely for purposes of settlenent al so becane conmon.
Courts began to see thenselves as having a “fiduciary” role to
protect the interests of the unnamed (and otherw se effectively
unr epresented) nmenbers of the class certified by the court.

Part of that responsibility connects with Rule 23(g) on
appoi ntment of class counsel, which requires class counsel to
pursue the best interests of the class as a whole, even if not
favored by the designated class representatives. The court may
approve a settlenent opposed by class nenbers who have not opted
out. The objectors may then appeal to overturn that approval;
ot herwi se they are bound despite their dissent. Now, under anmended
Rul e 23(e), there are specific directions for counsel and the court
to follow in the approval process.
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MDL proceedings are different. True, sonetines class
certificationis a nmethod for resolving an MDL, therefore invoking
the provisions of Rule 23. But if that happens it often does not
occur until the end of the MDL proceeding. Meanwhile, all of the
claimants ordinarily have their own |awers. Section 1407 only
aut hori zes transfer of pending cases, so claimants nust first file
a case to be included. (“Direct filing” in the transferee court has
becone fairly wi despread, but that still requires afiling, usually
by a | awyer.) As a consequence, there is no direct anal ogue to the
appoi ntnment of class counsel to represent unnaned class nenbers
(who may not be aware they are part of the class, nuch |ess that
the | awyer selected by the court is “their” | awer). The transferee
court cannot command any clainmant to accept a settlenent accepted
by ot her claimnts, whether or not the court regards the proposed
settlement as fair and reasonable or even generous. And the
transferee court’s authority is limted, under the statute, to
“pretrial” activities, so it cannot hold a trial unless that
authority cones from sonet hing beyond a JPM. transfer order

Not wi t hst andi ng these structural differences between class
actions and MDL proceedi ngs, one could also say that the actua
evolution of MDL proceedings over recent decades—perhaps
particularly “mass tort” MDL proceedi ngs—has sonewhat parall el ed
t he emergence since the 1960s of settlenent as the comobn out cone
of class actions. Wiether or not this outcone was foreseen in the
1960s when the transfer statute was adopted, it seens to be the
nor m t oday.

This evol ution has involved substantial court participation.
Al nost invariably in MDL proceedi ngs i nvol ving a substanti al nunber
of i ndividual actions, the transferee court appoints “l ead counsel”
or “liaison counsel” and directs that other |awers be supervised
by t hese court-appointed | awyers. The Manual for Conplex Litigation
(4th ed. 2004) contains extensive directives about this activity:

§ 10.22. Coordinationin Miltiparty Litigati on—ktead/Li ai son
Counsel and Conmi ttees

§ 10.221. Organizational Structures

§ 10.222. Powers and Responsibilities

§ 10.223. Conpensation

So sonetines—again perhaps particularly in “mass tort”
MDLs—+the actual evolution and managenment of the litigation my
resenble a class action. Though claimants have their own | awers
(sometinmes called I|RPAs—+ndividually represented plaintiffs’
attorneys), they may have a limted role in managi ng the course of
t he MDL proceedi ngs. A court order may forbid the IRPAs to initiate
di scovery, file notions, etc., unless they obtain the approval of
the attorneys appointed by the court as |eadership counsel. In
class actions, a court order appointing “interim counsel” under
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Rul e 23(g) even before class certification my have a simlar
consequence of limting settlenent negotiation (potentially |ater
presented to the court for approval under Rule 23(e)), which ni ght
be likened to the role of the court in appointing counsel to
represent one side or the other in MDL proceedings.

At the same tine, it may appear that at |east some | RPAs have
gotten sonmething of a “free ride” because | eadership counsel have
done extensive work and incurred large costs for liability
di scovery and preparation of expert presentations. The Manual for
Conplex Litigation (4th) § 14.215 provides: “Early in the
litigation, the court shoul d defi ne desi gnat ed counsel’s functi ons,
determ ne the nethod of conpensation, specify the records to be
kept, and establish the arrangenents for their conpensation,
including setting up a fund to which designated parties should
contribute in specified proportions.”

One nethod of doing what the Manual directs is to set up a
conmmon benefit fund and direct that in the event of individual
settlenments a portion of the settlenent proceeds (usually fromthe
| RPA"s attorney’s fee share) be deposited into the fund for future
di sposition by order of the transferee court. And in |light of the
“free rider” concern, the court nmay also place limts on the
percent age of the recovery that non-I|eadership counsel nay charge
their clients, sonetines reducing what their contracts with their
clients provide.

The predom nance of |eadership counsel can carry over into
settlenment. One possibility is that individual claimants will reach
i ndi vi dual settlenments with one or nore defendants. But sonetines
MDL proceedings produce aggregate settlenents. Def endant s
frequently are not willing to fund such aggregate settlenents
unl ess they offer sonething |like “global peace.” That outconme can
be guaranteed by court rule in class actions, because preclusionis
a consequence of judicial approval of the classw de settlenment, but
there is no conparable rule for MDL proceedi ngs.

Nonet hel ess, various provisions of proposed settlenents nay
exert considerable pressure on IRPAs to persuade their clients to
accept the overall settlenent. On occasion, transferee courts nay
al so be involved in the discussions or negotiations that lead to
agreenent to such overall settlenents. For sone transferee judges,
achi eving such settl enents may appear to be a significant objective
of the centralized proceedings. At the sane tine, some have
wonder ed whether the growth of “mass” MDL practice is in part due
to a desire to avoid the greater judicial authority over and
scrutiny of class actions and the settl enment process under Rul e 23.

The absence of clear authority or constraint for such judici al
activity in ML proceedings has produced nmuch uneasi ness anong
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academ cs. One illustration is Prof. Burch' s recent book Mass Tort
Deal s: Backroom Bargaining in Miultidistrict Litigation (Canbridge
U Press, 2019), which provides a wealth of information about
recent MDL mass tort litigations. In brief, Prof. Burch urges that
it would be desirable if sonmething |ike Rules 23(e), 23(g), and
23(h) applied in these aggregate litigations. In sonewhat the sane
vein, Prof. Millenix has witten that “[t]he non-class aggregate
settlenment, precisely because it is acconplished apart fromRule 23
requi rements and constraints, represents a paradi gmshifting neans
for resolving conplex litigation.” Millenix, Policing MDL Non-Cl ass
Settl ements: Enpowering Judges Through the All Wits Act, 37 Rev.
Lit. 129, 135 (2018). Her recommendation: “[B]etter authority for
MDL j udicial power m ght be acconplished through amendnent of the
MDL statute or through authority conferred by a |libera
construction of the AIl Wits Act.” Id. at 183.

Achieving a simlar goal via a rule anmendment mght be
possi ble by focusing on the court’s authority to appoint and
supervi se | eadership counsel. That could at |east invoke criteria
like those in Rule 23(g) and (h) on selection and conpensati on of
such attorneys. It mght also regard oversight of settlenent
activities as a feature of such judicial supervision. However, it
would not likely include specific requirenments for settlenent
approval like those in Rule 23(e).

But it is not clear that judges who have been handling these
issues feel a need for either rules-based authority or further
direction on how to weld authority already w dely recognized.
Research has found t hat judges do not express a need for greater or
clarified authority in this area. And the subcomm ttee has not, to
date, been presented with argunents from experienced counsel in
favor of proceeding along this line. Al participants—transferee
j udges, plaintiffs’ counsel and defendants’ counsel —seemto prefer
avoiding a rule anendnent that would require greater judicial
i nvol venrent in MDL settlenents.?

For the present, the subcomm ttee has begun discussing this
subject. This very prelimnary discussion has identified a nunber
of issues that could be presented if serious work on possible rule
proposal s occurs. These issues include the follow ng:

% One nore recent devel opnent deserves nention. |In Septenmber 2019,
Judge Pol ster used Rule 23 to certify a “negotiation class” to negotiate
a settlement on behalf of [local governmental entities with clains
involved in the Opioids MDL. After accepting an appeal under Rule 23(f),
the Sixth Crcuit, by a 2-1 vote, ruled that such certification was not
authorized by Rule 23. In re National Opiate Litig., 976 F.3d 664 (6th
Cir. 2020). A petition for rehearing en banc has been fil ed.
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1079 Scope: Appoi ntnent of | eadership counsel and consolidation of
1080 cases |long antedate the passage of the Miltidistrict
1081 Litigation Act in 1968. As with the PFS/census topic, a
1082 guestion on this topic would be whether it applies only to
1083 sonme MDLs, to all MDLs, or also to other cases consolidated
1084 under Rul e 42. The Manual for Conplex Litigation has pertinent
1085 provi si ons, and has been applied to litigation not subject to
1086 an MDL transfer order. Its predecessor, the Handbook of
1087 Recommended Procedures for the Trial of Protracted Cases, 25
1088 F.R D. 351 (1960), antedated Chief Justice Warren's
1089 appoi nt ment of an ad hoc committee of judges to coordinate the
1090 handling of the outburst of Electrical Equipnment antitrust
1091 cases, which proved successful and led to the enactnent of
1092 8§ 1407.
1093 Standards for appointnent to |eadership positions: Section
1094 10. 224 of the Manual for Conplex Litigation (4th ed. 2004)
1095 contains a list of considerations for a judge appointing
1096 | eadership counsel. Rule 23(g) has a set of criteria for
1097 appoi nt ment of cl ass counsel. Though sim |l ar, these provisions
1098 are not identical. Any rule could opt for one or another of
1099 t hose nodels, or offer a third tenplate. Wien an MDL i ncl udes
1100 putative class actions, it would seem that Rule 23(g) is a
1101 reasonabl e starting place, however.
1102 Interim lead counsel: Rule 23(g) explicitly authorizes
1103 appoi ntment of interim class counsel. The goal is that the
1104 person or persons so appointed would be subject to the
1105 requi renents of Rule 23(g)(4) that counsel act in the best
1106 interests of the class as a whole, not only those with whom
1107 counsel has a retainer agreenent. In sonme MDL proceedi ngs, an
1108 initial census or other activity nmay precede the fornal
1109 appoi ntnment of |eadership counsel. Wether such interim
1110 | eader shi p counsel can negotiate a proposed gl obal settl enent
1111 (as interimclass counsel can negotiate before certification
1112 about a pre-certification classw de settlenent) could raise
1113 i ssues not pertinent in class actions. It may be that the nore
1114 appropriate assignnment of such interimcounsel should be—as
1115 seens to be true of the MNMDL proceedings where this has
1116 occurred—to provi de effective managenent of such tasks as an
1117 initial census of clains.
1118 Duties of |eadership counsel: Appointnent orders in ML
1119 proceedi ngs sonetinmes specify in considerable detail what
1120 | eader shi p counsel are (and perhaps are not) authorized to do.
1121 Such orders may also restrict the actions of other counsel.
1122 Significant concerns have arisen about whether |eadership
1123 counsel owe a duty of loyalty, etc., to claimnts who have
1124 retai ned ot her | awers (the | RPAs). Sone suggest that detail ed
1125 specification of duties of |eadership counsel fromthe outset
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1126 would facilitate avoiding “ethical” problens later on. The
1127 subcomm ttee has heard that sone recent appointnent orders
1128 productively address these issues.
1129 It seens true that the ordinary rules of professional
1130 responsibility do not easily fit such situations. Regarding
1131 class actions, at least, Restatenent (Third) of the Law
1132 CGoverning Lawers 8 128 recogni zed that a different approach
1133 to attorney loyalty had been taken in class actions. It nay be
1134 that simlar issues inhere in the role of |eadership counsel
1135 in MDL proceedi ngs. Both the wi sdomof rul es addressing these
1136 i ssues, and the scope of such rules (on topics ordinarily
1137 thought to be governed by state rules of professional
1138 responsi bility) are under di scussion. G ven that nost (or all)
1139 claimants involved in an MDL actually have their own | awers
1140 (not ordinarily true of nbst unnaned cl ass nenbers), it may be
1141 t hat rul e provi si ons ought not seek to regul ate these matters.
1142 Common benefit funds: Leadership counsel are obliged to do
1143 extra work and i ncur extra expenses. |In nmany MDLs, judges have
1144 directed the creation of “common benefit funds” to conpensate
1145 | eadership counsel for wundertaking these extra duties. A
1146 frequent source of the funds for such conpensation is a share
1147 of the attorney fees generated by settlenents, whether
1148 “global” or individual. In sone instances, MDL transferee
1149 courts have sought thus to “tax” even the settl enents achi eved
1150 in state-court cases not formally before the federal judge.
1151 From the judicial perspective, it nay appear that the |RPAs
1152 are getting a “free ride,” and that they should contribute a
1153 portion of their fees to pay for that ride.
1154 Cappi ng fees: Sonewhat in keeping with the “free ride” idea,
1155 j udges have sonetines inposed caps on fees due to IRPAs at a
1156 | oner level than what is specified in the retai ner agreenents
1157 these lawers have wth their clients. The rules of
1158 prof essional responsibility direct that counsel not charge
1159 “unreasonabl e” fees, and sonetines authorize judges to
1160 determine that a fee exceeds that level. It is not clear
1161 whether this “capping” activity is as conmon as orders
1162 creating common benefit funds. Wether a rul e shoul d address,
1163 or try to regulate, this topic is uncertain.
1164 Judicial settlenent review As sone courts put it, the court’s
1165 role under Rule 23(e) is a “fiduciary” one, designed to
1166 protect unnaned class nenbers agai nst being bound by a bad
1167 deal. But ordinarily in an MDL each claimant has his or her
1168 own | awyer. There is no enthusiasmfor a rule that interferes
1169 wi th individual settlenents, or calls for judicial review of
1170 them (al though those settlenents may result in a required
1171 paynment into a common benefit fund, as noted above).
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So it may seemthat a rule for judicial review of settlenent
provisions in MDL proceedings is not appropriate. But it does
happen that “global” settlenments negotiated by |eadership
counsel are offered to claimants, with very strong i nducenents
to themor their lawers to accept the agreed-upon terns. In
such i nstances, it may seemthat sonetines the difference from
actual class action settlenments is fairly nodest. Indeed, in
sone i nstances there may be class actions included in the ML,
and they may becone a vehicle for effecting settlenent.

As noted above, it appears that sone |eadership appointnent
orders include negotiating a “global” settlenment as anong t he
authorities conferred on | eadership counsel. Even if that is
not so, it may be that | eadership counsel actually do pursue
settlement negotiations of this sort. To the extent that
j udi ci al appoi nt nent of | eadershi p can produce this situation,
then, it may also be appropriate for the court to have
sonething akin to a “fiduciary” role regarding the details of
such a “gl obal” settlenent.

Ensuring that any MDL rules nesh with Rule 23: As noted, MLs
i nclude class actions with sone frequency. So soneti nes Rul es
23(e), (g) and (h) would apply. But it is certainly possible
that in sone MDLs there are both clains included in class
actions and other clainms that are not. If the MDL rules for
the topics discussed above do not nmesh with Rule 23, that
coul d be a source of difficulty. Perhaps that is unavoi dabl e;
this potential dissonance presumably already exists in sone
MDL proceedings. But the possibility of tensions or even
conflicts between MDL rules and Rule 23 nerits ongoing
attention.

At present, the basic question is whether there should be sone
formal statenent of many practices that have been adopted—and
soneti mes becone w despread—+n managi ng MDL proceedi ngs. Wet her
such a statenent ought to be in the rules is not clear. There are
alternative | ocations, includingthe Manual for Conplex Litigation,
the annual conference the Judicial Panel puts on for transferee
j udges, and the JPM."s website. Perhaps it could be sufficient to
expect that experienced MDL litigators will carry the issues and
rel ated practices fromone proceeding to another, and experienced
MDL transferee judges will comruni cate anong thensel ves and with
those new to the fold

The idea of relying on informal circulation of information
about such practices pronpted a repeated concern—there is good
reason to make efforts to expand and di versify the ranks of | awers
who take on | eadership positions. That is one of the reasons why
t he subcommi ttee conference call on Septenber 10 incl uded enphasi s
on involving younger | awers and, perhaps particularly, those who
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had sought but not yet received appointnment to a |eadership
position. Anything that formalizes best practices should not inpede
progress on this inportant effort. On the other hand, sone fornal
statenent m ght be advantageous by nmaking these practices known
nore wi dely and nore accessible to those not steeped in this realm
of practice.

Anot her consideration is the possibility that sone judges or
litigators m ght entertain doubts about the courts’ authority to do
the sorts of things that have comonly been done to manage NDL
proceedi ngs. Though Rule 23 is a secure basis for judicial
authority to review the terns of proposed settlenents, in ML
proceedings not involving Rule 23 the judicial role is nore
advi sory or supervisory. There may be serious questions about
whether a rule can authorize a judge to “approve” or perhaps even
comment on the terns of a proposed settlenment in an MDL. There
seens scant basis for judicial authority to bind individual parties
to a proposed settlenent sinply because they have been aggregat ed,
sonetimes unwillingly, under § 1407.

So it may be that if nore formalized provisions are needed t he
anchor could be the court’s authority to designate a |eadership
structure, something that has been w dely recogni zed. The reality
is that judges may prescribe specific duties for | eadership counse
(and also on occasion restrict the authority of non-I|eadership
| awyers to act for their clients). A judge’'s authority to appoint
and prescribe responsibilities for |eadership counsel mght also
i nclude continuing authority to supervise the performance of the
| eadership lawers, including in connection wth settlenent
negoti ati on. This undertaking could introduce further conplexity in
addressing the nature of possible responsibilities |eadership
counsel have to claimants who are not their direct clients.

I n the background, then, are questions about whether the nere
creation of an MDL proceeding provides authority for a federal
judge to regul ate attorney-client contracts, ordinarily governed by
state |l aw. One thought is that establishing a | eadership structure
is a mtter of procedure that can properly be addressed by a C vil
Rul e. Establishing the structure in turn requires definition of
| eadership roles and responsibilities, and al so requires providing
financial support for the added work and attendant risks and
responsibilities assuned by |eadership counsel. Even accepting
t hese structural elenments, however, does not automatically carry
over to creating a role for the MDL court in review ng proposed
terms for settlenments, particularly of individual clainms. Judges
have differing views on the appropriate judicial role in providing
settlement advice. Even in terns of broader “global” settlenents,
a wary approach would be required in considering an attenpt to
regularize a role for judges in working toward settlenents in ML
pr oceedi ngs.
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At | east the follow ng questions have al ready energed:

1. | s there any need to formalize rul es of practi ce—whet her
in structuring managenent of ML proceedings or in
wor ki ng toward settl ement—that are already fam liar and
that continue to evol ve as experience accumnul at es?

2. Do MDL judges actually hold back fromtaking steps that
t hey thi nk woul d be useful because of doubts about their
authority?

3. There are indications that any fornmal rul emaki ng would
initially be resisted by all sides of the MDL bar and by
experienced MDL judges. |Is that an i nportant concern t hat
should call for caution? O is it a good reason to | ook
further into the argunents of sone academics that it is
inmportant to regularize the insider practices that
characterize a world free of formal rules?

4. Even apart fromconcerns about the reach of Enabling Act
authority, would many or even all aspects of possible
rul es interfere i nproperly W th attorney-client
rel ati onshi ps?

5. Wuldrulesinthis area unwisely curtail the flexibility
transferee judges need in nmanagi ng MDL proceedi ngs?

6. Woul d rule provi si ons for comon- benefi t fund
contributions, and for limting fees for representing
individual clients, inpermssibly nodify substantive

rights, even though courts are often enforcing such
provi sions wthout any formal authority now?

7. Wuld formal rules for designating nenbers of the
| eader shi p sonehow i npede efforts to bring new and nore
di verse attorneys into these rol es?

During the Advisory Conmttee’ s Cctober 2020 discussion, the
plan for a conference on these issues net with approval. Standing
Comm ttee insights and guidance would be hel pful. The Appendi x
bel ow of fers a sketch of a possible rule approach to sone of these
i ssues, along with notes raising questions. The inclusion of this
sketch does not inply that the subconmittee or the Advisory
Comm ttee i s convinced that proceedi ng down this rul emaking road i s
warranted. It also should be noted that while the sketch attenpts
to raise the full range of issues that have surfaced on this very
broad topic, the subcommittee nmay decide after further study to
narrow its focus to a nmuch smaller subset of these issues—eor, of
course, not to recommend pursuit of any of them
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APPENDI X
Sket ch of Possi bl e Rul e approach

The sketch below is offered solely to provide a concrete
exanpl e of how the topics discussed above m ght be addressed in a
rule. As enphasized in this agenda nmeno, the subcommittee has not
nmade any deci si on about whether to recommend attenpting to draft a
rule. Indeed, even if sone provisions regarding these matters woul d
be useful, it need not follow that they should be enbodied in a
rule, as opposed to a manual or instructional materials for the
Judi ci al Panel .

Rule 23.3. Multidistrict Litigation Counsel

(a) (1) Appoi nting Counsel. Wen actions have
been transferred for coordinated or
consolidated pretrial proceedings under
28 U.S.C. 8§ 1407, the court nmay appoint
[l ead]* counsel to perform designated
[acts][responsibilities] on behalf of?®
al | counsel who have appeared for
simlarly aligned parties.® In appointing

[l ead] counsel the court:

(A) nust consider:

(1) the work counsel has done in
preparing and filing individual

actions;
(1i) counsel’s experience in
handling conplex litigation,

“ 1t may work to leave the many tiers of counsel to the conmttee
note. There may or may not be a single “lead” counsel —t is at |east
possible to designate an executive conmmttee or some such wthout
identifying a single |l ead counsel. In addition to | ead counsel, there may
or may not be a steering or executive comrittee, subcommittees for
di scovery or whatever, liaison counsel to work with other counsel in the
MDL proceedi ng, |iaison counsel towrk with lawers and actions in state
courts, and so on through the needs of a particular MDL. The court may
or may not want to be involved in appointing all of these various roles.

> It is not clear that we want to designate class counsel to
represent parties other than their own clients. Probably we cannot say
“to represent” other | awyers who represent clients in the MDL proceedi ng.
“Manage” the proceedings mght inply too nuch authority. “Coordinate”
addresses the basic purpose. “Coordinate the efforts of all counsel [on
a side]” mght work, but it nmay |leave the way open to disruption by
i ndi vidual | awers not appointed to any role.

6 This is an elastic concept, but perhaps better than “[all]
plaintiffs” or *“[all] defendants.” Large nunbers of third-party
def endants have not appeared in our discussions, but the nore genera
phrase may be better.
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(b)

(2)

(3)

(4)

Page 35

mul tidistrict litigation, and
the types of clains asserted in
t he proceedi ngs;
(tii)counsel’s know edge of the
applicable I aw, and
(1v) the resources that counsel wll
commit to the proceedi ngs;

(B) may consider any other nmatter
pertinent to counsel’s ability to
perform the designat ed
[acts][responsibilities];

(C© nmay order potential [|ead] counse
to provide information on any
subj ect pertinent to the appoi nt ment
and to propose terns for attorney’s
fees and taxabl e costs;

(D) may include in the appointing order
provi sions about the role of |[ead
counsel and the structure of
| eader shi p, t he creation and
di sposition of comon benefit funds
under Rule 23.3(b), discussion of
settlement ternms [for parties not
represented by |ead counsel] under
Rul e 23.3(c), and matters bearing on
attorney’ s fees and nont axabl e costs
[for | ead counsel and ot her counsel ]
under Rule 23.3(d); and

(E) may make further orders in
connection with the appointnent[,
i ncludi ng nodification of the terns
or termnation].

St andard for Appointing Lead Counsel. The

court nust appoint as | ead counsel one or

nore counsel best able to perform the
designated responsibilities.

Interim Lead Counsel. The court may

designate interimlead counsel to report

on the ways in which an appointnent of
| ead counsel m ght advance the purposes
of the proceedi ngs.

Duties of Lead Counsel. Lead counsel mnust

fairly and adequately discharge the

responsi bilities designated by the court

[without favoring the interests of |ead

counsel’s clients].

CowoN BeENerFIT FunD.  The court may order
establishnment of a common benefit fund to
conpensate |ead counsel for discharging the
designated responsibilities. The order may be
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nodi fied at any tinme, and should [nust?]:

(1) set the terms for contributions to the
fund [from fees payable for representing
i ndi vidual plaintiffs]; and

(2) provide for distributions to class
counsel and other |awers or refunds of
contri butions.
(c) SETTLEMENT Discussions. If an order under Rule
23.3(a)(1)(D) authorizes I|ead counsel to
di scuss settlenent terns that [wll? may?] be
offered to plaintiffs not represented by | ead
counsel, any terns agreed to by |ead counsel:
(1) nmust be fair, reasonable, and adequate;’
(2) nust treat al | simlarly situated
plaintiffs equally; and

(3) my require acceptance by a stated
fraction of all plaintiffs, but may not
requi re acceptance by a stated fraction
of all plaintiffs represented by a single
| awyer .

(d) ATTORNEY FEES

(1) Conmon Benefit Fees. The court may award
fees and nont axabl e costs to | ead counsel
and other lawers from a conmmon benefit
fund for services that provide benefits
to [plaintiffs? parties?] other than
their own clients.®

"This is a particularly difficult proposition. In one way it seens
obvi ous, and al nost conpelled by the analogy to Rule 23(e). But the
justification depends on the proposition that a | eadership teammay face
t he sane de facto conflicts of interests as class counsel. The incentive
to settle on terns that produce substantial fees—both for representing
i ndi vidual plaintiffs and for common-benefit activities—nny be real . But
the conparison to Rule 23 is conplicated by the right of each individua
plaintiff to settle, or refuse to settle, on whatever terns that
plaintiff finds adequate.

8 Another tricky question. Lead counsel services often provide
benefits both to | ead counsel’s clients and to other parties, usually—
per haps al ways?—et her plaintiffs. But some services may provi de benefits
only to others’ clients. A particular nenber of the | eadership team for
exanpl e, nmay have clients who used only one version of a product that,
in different fornms, caused distinctive injuries to others, but the work
can easily cross those boundaries. And we have occasionally heard hints

about | eadership counsel who have no clients at all. Is it feasible to
write anything about the distinction into rule text? And is there any
reason to try: if ny hard work would be just as hard if | were

representing only ny owmn clients, but it confers great benefit on other
| awyers who are spared the need to duplicate the work, why not provide
sone conpensation for the benefit?
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(2) Individual Contract Fees. The court nay
nodify the attorney’'s fee ternms in
i ndi vidual representation contracts when
the terns woul d provi de unreasonabl y hi gh
fees in relation to the risks assuned
expenses incurred, and work perforned
under the contract.

2. Appeal Finality After Consolidation Joint Cvil-
Appel | ate Subconmittee

More than two years ago, the Suprene Court rul ed that conplete
di sposition of all clainms anpbng all parties to what began as an
i ndependent action is a final judgnment for appeal purposes even if
the action was conpletely consolidated wth one or nore other
actions for all purposes. At the sane tinme, it suggested that if
this interpretation of Rule 42(a) with 28 U S. C. 8§ 1291 creates
probl enms, the Rules Enabling Act process provides the neans for
addressing the problens. Hall v. Hall, 138 S. C. 1118 (2018).

The Appellate Rules and Cvil Rules Commttees have forned a
joint subcommttee to study this question. The Federal Judicia
Center has conpleted an exhaustive docket study requested by the
subconm ttee. The study explored all civil actions filed in the
federal courts in the years 2015, 2016, and 2017. Because all of
those actions were filed before Hall v. Hall was decided, and
because final dispositions take tinme, final judgnents in these
actions were about evenly divi ded between the period before and the
period after the decision. The actions filed before the decision
had the potential to show the effects of the four different
finality rules adopted in different circuits before the Court
pi cked one of them w thout discussing the others.

The search included actions swept into MDL proceedi ngs, but
excluded them from the study. Anong the remaining actions, the
search found 20,730 originally independent actions that becane
consolidated into 5,953 “lead” actions. A sanple of 400 |ead
actions yielded 385 that fit the Hall v. Hall tenplate. Forty-eight
percent of them were resolved by settlement, and another nineteen
percent were voluntarily dism ssed. The di spositions of those that
remai ned included nine in which an originally independent action
was finally concluded before final disposition of the whole
consol idated action. Appeals were taken in six of these. Study of
t hese cases did not reveal any appeal problens arising fromthe new
finality rule.

Ext ensi on of the FJC study would be costly. It is not clear
whet her this sort of docket study can reveal any probl ens that my
energe even at the sinple |evel of appeal opportunities lost for
failure to understand or to renenber this corner of finality
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doctrine. It is clear that a docket study cannot explore the
practical problens that this finality rule may generate for
district courts, the courts of appeals, and the parties. These
probl ens reflect issues simlar to those that I ed to adopti on and
revision of the partial final judgnent provision in Rule 54(b).

When an appeal is taken in conpliance with the Hall v. Hall
rule, the district court may face difficult choices in managi ng the
parts of the consolidated action that renmain before it.
Consolidation ordinarily reflects commonalities anong the
consolidated cases. A ruling that conpletely disposes of one of
them may affect others, and often all. It may be tenpting, even
important, to defer further proceedings until the appeal provides
gui dance on the common i ssues. But there nay be offsetting reasons
to press ahead, at the risk of investing in proceedings that wll
have to be undone after the appeal is decided.

The courts of appeals face the inevitable risk that decision
of a first appeal wll be foll owed by subsequent appeal s that raise
the same or simlar questions on a commobn record.

The parties are simlarly affected. A losing party may be
forced to take an appeal even though it would be better to await
conpl ete disposition of the consolidated action and join an appeal
taken by others. The parties who remain in the district court may
feel it is inportant to provide support for the appeal, even
recogni zing that as nonparties to the appeal they may choose to
duplicate their efforts on a later appeal if the first does not
succeed. And they have interests parallel to the interests of the
district court and court of appeals in avoiding either the del ay of
suspendi ng proceedi ngs pending appeal or the waste of continuing
proceedi ngs that may need to be repeated.

The subcommittee will undertake informal inquiries in a few
courts of appeals to see whether judges and court staffs can shed
[ight on howthe newfinality rule is working. There is no specia
urgency about determ ning whether to develop alternative rul es of
finality for consolidated proceedings. The newrule is clear. Wen
known and renenbered, it is easy—even if inconveni ent—to conply.
Better enpirical information nmay becone available, whether to
support or allay the concerns.

3. E-Filing Deadline Joint Subcommttee
Al but the Evidence Rules include identical provisions
defining the end of the last day for electronic filing. Cvil Rule
6(a)(4)(A), like the others, sets the end “at mdnight in the
court’s tinme zone.”

The question addressed by the subcomm ttee i s whether the tine
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shoul d be set earlier. One possibility, anong others, woul d set the
time at the close of the clerk’s physical office.

The FJC has undertaken a conprehensive study of electronic
filing patterns. The subconmttee will resunme active deliberations
when the FJC study is conpl eted.

I1l. Information Itenms: Proposals Carried Forward

A Rule 12(a): Filing Times and Statutes
Suggestion 19-CV-0O

Di scussion of this item sketched below, failed to gain a
recommendation to publish by an evenly divided Advisory Commttee
vote. It will be carried forward for consideration at the spring
meet i ng.

Paragraphs (1), (2), and (3) of Rule 12(a) set the genera
times to respond at 21 days in (1), and 60 days in (2) and (3).
Rule 12(a)(1l) begins by deferring to statutes that set different
times: “Unless another time is specified by this rule or a federal
statute * * *. 7 Rules 12(a)(2) and (3) do not include a simlar
recognition of different statutory tines in actions against the
United States, its agencies, or its officers sued in an officia
capacity (2) or in an individual capacity for official acts (3).
The structure of Rule 12(a) nakes it at best difficult to transport
the qualification in (1) to (2) and (3). But there are federa
statutes—the Freedom of Information Act and the Governnent in
Sunshi ne Act—that set the tine to answer at 30 days, not the 60
days provided by Rule 12(a)(2). No statute setting a different tine
for actions covered by Rule 12(a)(3) has been found, but there may
be such a statute and it is always possi bl e that one or nore may be
enact ed.

The Advisory Conmttee believes there is no reason to
super sede statutory provisions by Rule 12(a), nor to conplicate the
task of persuading a court that a later-enacted statute has
superseded Rule 12(a) when it applies. A clarifying anendnent is
readi ly drafted:

(a) TiMe TO SERVE A RESPONSI VE PLEADING. Unl ess anot her tine
is specified by a federal statute, the tine for
serving a responsive pleading is as foll ows:

(1) In Ceneral. bnatess—another—tt+we—+s—spectiied
. ’ :
Ey this—dle—of—& federal StﬁtUtﬁ the—t+e
foHows—
(A) A defendant nust serve an answer * * *,

Bot h practical and conceptual reasons were advanced for making the
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amendnent .
As a practical nmatter, it my require sone advocacy to

persuade a court clerk to issue a sumopns requiring a response
within a statutory period that supersedes the general 60-day
provisions in subdivision (2) or, if a statute be found, in
subdi vision (3). The |l awer who proposed an anendnent encountered
just such a situation.

As a conceptual matter, it is unseemy to have a rule that
reflects deference to statutes in one setting but not in others
where i nconsi stent statutes exist or nay cone to exist. It does not
seemlikely that a court would accept an argunent that by negative
inplication from paragraph 12(a)(1), paragraphs (2) and (3)
supersede any inconsistent statute adopted before they were
adopted. But the argunent may well be nade, and the rule text nay
create unnecessary work for court clerks and attorneys who seek to
honor statutory provisions.

The argunent agai nst making the anmendnent is pragmatic. The
Department of Justice reports that it responds within the statutory
30 days for actions that present only clains under the Freedom of
| nformati on Act or the Governnent in Sunshine Act, although it may
request an extension. In actions that conbine clains under those
statutes with other clains that fall into the general 60-day
response period, they ordinarily seek an extension to allow the
response within 60 days. They believe there is no practical
probl em and are concerned that reflecting the statutory periods in
anmended rul e text m ght make sonme judges nore reluctant to extend
the tinme to respond.

B. Rul e 4(c)(3): Service by the U.S. Marshals Service in In
For ma Pauperis Cases
Suggestion 19-CV-A

An anbiguity may lurk in the Rule 4(c)(3) provision for
service by a United States marshal in actions brought in form
pauperis or by a seaman. It can be read to nmean that the court nust
order service by the marshal in every such case. But it al so m ght
be read to nean that the court nust order service by the marsha
only if the plaintiff requests it.

This itemwas added to the agenda in response to a suggestion
made in the Standing Commttee at the January 2019 neeting. It is
easy to draft rule text that escapes any possible anbiguity. But it
has not proved so easy to determ ne what the unanbi guous answer
shoul d be—a notion is always required to win an order, a notionis
never required to win an order, or an order is nmade unnecessary by
an order that recognizes i.f.p. or seanan status. Attenpts to gain
insights fromthe Marshals Service that go beyond recognizing the
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burdens they bear when required to nmake service have not yet been
successful, and have stalled in face of the COVID 19 pandemni c.

C. Rule 5(d)(3)(B): E-Filing by Unrepresented Person
Suggestions 20-Cv-J, K L, M N O P, Q S, U V, W
and X

The el ectronic filing provisions of Rule 5(d)(3) were anended
in 2018. After careful debate, Rule 5(d)(3)(B) permts an
unrepresented party to file electronically “only if allowed by
court order or by local rule.”

The COVID 19 pandemc has brought the question back for
further consideration. Filing by nonel ectronic neans often presents
unrepresented parties with still greater chall enges than before,
i ncluding both the physical acts required to file and attendant
risks of infection. Courts have responded to these problens in
different ways. A prelimnary survey of experience in the district
courts of the N nth Crcuit showed different responses and
di fferent experiences. The flexibility built into Rule 5(d)(3)(B),
as with so many other Cvil Rules, enables courts to adopt the
responses that best fit their local circunstances. An energency
rul e does not seem necessary.

The Advisory Comm ttee concluded that it should continue to
gather information about experience under the pandem c before
consi dering possi bl e amendnents of the current rule.

D. I n Forma Pauperis Disclosures
Suggestion 19-CV-Q

Last April the Advisory Conmttee considered a proposal that
i ncl uded serious challenges to the many itens of information that
are commonly required to apply for i.f.p. status. It concluded t hen
that these questions are better addressed el sewhere, including in
the Adm nistrative Ofice as they relate to the i.f.p. forns it
provi des, and perhaps in the Commttee on Court Adm nistration and
Case Managenent. The topic was retained on the agenda, however, on
t he under st andi ng t hat the Appel late Rules Comm ttee i s consi deri ng
these matters in relation to Appellate Rules Form 4.

This topic will carry forward to consi der the deliberations of
the Appellate Rules Commttee.

| V. New | tens Carried Forward

A Rul e 26(b)(5)(A): Privilege Logs
Suggestions 20-CV-R and 20- Cv-DD

Two suggestions focus on practice under Rule 26(b)(5)(A). The
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specific focus is on privilege | ogs, which have becone the routine
met hod of satisfying the rule’'s requirenent that a party that
wi t hhol ds i nformation on grounds of privilege nake that claimand
provi de information about what is w thheld. The proposal is that
the rule be anended to add specifics about how parties are to
provide details about materials wthheld from discovery due to
clainms of privilege or protection as trial-preparation materials.
These subm ssions identify a probl emthat can produce waste. But it
is not clear that any rule change wll hel pfully change the current
si tuation.

The basic difficulty is that an extrenely detailed listing of
the withheld materials nmay sonetines be unworkable or extrenely
costly to produce w thout providing significant benefit to the
parties or the court. But there is no enthusiasmfor retracting the
general requirenent that parties provide notice about what they
have wi thheld. The subject is being carried forward for further
st udy.

1993 adoption of Rule 26(b)(5)

Bef ore 1993, parties withheld materials covered by a privilege
from di scovery w thout enunmerating what was w thheld. Oten they
relied on sone sort of “general objection” that no privileged
mat eri al s woul d be produced. |ndeed, since Rule 26(b)(1) says only
“nonprivileged matter” is within the scope of di scovery, one m ght
have asserted that the objection was not needed. In any event, it
woul d often be very difficult for other parties to determ ne what
had not been turned over based on a claimof privilege. There were
suspi cions that sonetinmes parties were overly aggressive in their
privilege clains.

In 1993, therefore, Rule 26(b)(5) (A was added. It now
provi des:

(A Information Wthheld. Wen a party wthholds
i nformation ot herw se di scoverabl e by cl ai m ng t hat
the information is privileged or subject to
protection as trial-preparation material, the party
nmust :

(i) expressly nmake the claim and

(1i) describe the nature of the docunents,
comuni cati ons, or tangible things not
produced or disclosed—and do so in a manner
that, wthout revealing information itself
privileged or protected, wll enable other
parties to assess the claim

This provision (nodeled on a simlar provision added to
Rule 45 in 1991) sought to dispel the uncertainty that existed
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before it went into effect, but did not seek to i npose a heavy new
burden on responding ©parties. Hence, the committee note
acconpanyi ng the 1993 anendnent advi sed:

The rule does not attenpt to define for each case what
i nformati on nust be provi ded when a party asserts a claim
of privilege or work product protection. Details
concerning time, persons, general subject matter, etc.,
may be appropriate if only a fewitens are w thheld, but
may be unduly burdensone when vol um nous docunents are
claimed to be privileged or protected, particularly if
the itens can be described by categories.

Notw t hstanding this directive, there is reason to worry that

overbroad clains of privilege still occur. As Judge Ginmnoted in
Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R D. 251, 265
(D. M. 2008): “[B]ecause privilege review and preparation of

privilege logs is increasingly handled by junior |awers, or even
par al egal s, who nmay be i nexperi enced and overcautious, there is an
alnost irresistible tendency to be over-inclusive in asserting
privilege protection.”

But privilege |ogs—the customary expectation for conplying
with Rule 26(b)(5)(A)—were a poor solution to the problem as
Judge Grimm al so recogni zed (id.):

In actuality, lawers infrequently provide all the basic
information called for in a privilege log, and if they
do, it isusually so cryptic that the log falls far short
of its intended goal of providing sufficient infornmation
to the reviewing court to enable a determ nation to be
made regar di ng t he appropri at eness of t he
privilegel/protection asserted wthout resorting to
extrinsic evidence or in canera review of the docunents
t hensel ves.

For further discussion, see 8 Fed. Prac. & Pro. § 2016. 1.
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2008- 09 Advi sory Comrittee Consideration

At the April 2008 Advisory Commttee neeting, Prof. Censler
(then the academc nenber of the Advisory Commttee) raised
concerns about the actual experience i nplenenting Rule 26(b) (5)(A).
Thereafter, further background work was done and the question was
further discussed at the Advisory Commttee’'s Novenber 2008
meeting. This discussion was about both the content of privilege
logs and the timng for them One point made was: “Vendors have
becone insistent that el ectronic screening software can do the job
at much |ower cost.” Several nenbers of the Advisory Conmttee
reported then that the parties usually work out arrangenments that
cope with the potential difficulties. The nmatter was conti nued on
the Conmttee's cal endar, but no further action has been taken.

Pertinent Post-1993 Rul e Changes

Since 1993, other rule changes have added provisions that
could affect the possible burden of conplying with Rule
26(b) (5) (A).

First, in 2006 Rule 26(b)(5)(B) was added, providing that any
party could make a belated assertion of privilege, after
production, which would require all parties that received the
identified information to sequester the information unless the
court determned that the privilege claimwas unsupported. At the
samre tine, Rule 26(f) was anended to add what is now in Rule
26(f)(3)(D), directing that the parties’ discovery plan discuss
i ssues about clains of privilege. But these rule changes did not
preci sely address the question whether production constituted a
wai ver, particularly a subject-matter waiver.

Second, in 2008 Congress enacted Fed. R Evid. 502. 1In
Rul es 502(d) and 502(e), that rule gives effect to party agreenents
t hat production of privileged nmaterial will not constitute a waiver
of privilege. In addition, even in the absence of an agreenent,
Rul e 502(b) insulates inadvertent production against privilege
wai ver if the producing party “took reasonable steps to prevent
di sclosure.” Rul e 502 does directly address the question whether a
wai ver has occurred.

OMng to these post-1993 rule changes, therefore, one may
concl ude that the burdens of conplying with Rule 26(b)(5)(A) have
abat ed sonewhat. A significant concern had been that failure to | og
a particular item would work a waiver even if the item was not
produced. But it seened that courts finding such waivers did so
only as a sort of sanction for relatively flagrant disregard of the
Rule 26(b)(5)(A) obligation, not for a sinple slip-up. Due to
Rule 26(b)(5)(B), there is now a procedure to retrieve a
m st akenl y- produced privileged item leaving it to the party that
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obtained the item to seek a ruling in court that it is not
privileged. Rule 502, then, directs that no waiver be found for
i nadvertent production of a privileged item if reasonable steps
were taken to revi ew before production, and that even if reasonabl e
steps were not taken the parties could guard against waiver by
maki ng an agreenent under Rule 502(d). In short, the pressure of a
wai ver due to oversight—particularly the risk of a subject-matter
wai ver —has abat ed consi derably since 1993.

Meanwhi le, it may be that technol ogy now exists to provide a
useful assist to the parties in preparing a privilege |og.
Technol ogy-assi sted review (TAR) is often or routinely enployed to
review large volunmes of electronically-stored information to
identify responsive materials. As di scussed in 2008 by the Advi sory
Commttee, software was then being pronmoted as effectively
identifying not only responsive materials, but also materials that
m ght be clained to be privileged. It may be that such prograns
could then al so generate at |east a draft privilege |og.

Nonet hel ess, there have al so been criticisns of the reported
requi renent of sonme courts that parties prepare a “docunent-by-
docunent” privilege log. As Judge Facciola observed in Chevron
Corp. v. Weinberg Goup, 286 F.R D. 95, 98-99 (D.D.C. 2012):

[1]n the era of “big data,” in which storage capacity is
cheap and several bankers’ boxes of docunents can be
stored with a keystroke on a three inch thunb drive,
there are sinply nore docunents that everyone i s keeping
and a concom tant necessity to log nore of them This, in
turn, led to the nmechanically produced privilege log, in
whi ch a database is created and autonmatically produces
entries for each of the privileged docunents. * * *

But, the descriptor in the nodern database has becone
generic; it is not created by a human bei ng eval uating
the actual, specific <contents of that particular
docunent. Insteadlq 7° . | 4aZBg45s35t 099i 657, t he human
being creates one description and the software repeats
t hat description for all the entries for which the hunan
being believes that description is appropriate. * * *
This raises the term “boilerplate” to an art form
resulting in the nodern privilege | og being as expensive
as it is useless.

Cost of Responding to Discovery and Wthhol ding Privil eged
Materials Wthout Preparing a Privil ege Log

It seenms worth noting that preparing the privilege |og may

often be a relatively mnor cost in conparison to responding to
di scovery of ESI nore generally. Whether or not a privilege log is

Committee on Rules of Practice & Procedure | January 5, 2021 Page 341 of 519



1789
1790
1791
1792
1793
1794

1795
1796
1797
1798
1799
1800
1801
1802
1803
1804
1805
1806

1807

1808
1809
1810
1811
1812
1813
1814
1815
1816
1817
1818

1819
1820
1821
1822
1823
1824
1825
1826
1827
1828
1829
1830
1831
1832
1833
1834

Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 46

prepared, much work is necessary to respond to discovery of ESI
Responsive materials nust be located in what is sonetines an
enornmous quantity  of di gi tal dat a. In addition, ei t her
si mul t aneously or after the responsive materials are extracted, the
specific itens potentially covered by privilege nust be identified
and set apart.

After those potentially privileged itens are identified and
set apart, a legally trained person nust verify that it would
indeed be legitimate to withhold them from production on that
ground. And then care must be taken at least to keep a record of
what was withheld on this ground. It would seemthat all of these
steps woul d have been required under the pre-1993 rules, and that
they would continue to be necessary if Rule 26(b)(5)(A were
anended. So it may be that the additional cost of preparing a
privilege log is not a large part of this overall cost of
responding to discovery, even though preparing a docunent-by-
docunent log may in many cases require a disproportionate effort,
or at |east be a waste of tine.

Current Subm ssi ons

The LCJ submission (20-CV-R) stresses the difficulties of
privilege logs in an era of ESI, enphasizing Judge Facciola's
views. Indeed, along with Jonathan Redgrave (20-Cv-DD), Judge
Facci ol a proposed in 2010 that “the majority of cases shoul d reject
the traditional docunent-by-docunent privilege log in favor of a
new approach that is prem sed on counsel’s cooperation supervised
by early, careful, and rigorous judicial involvenent.” Facciola &
Redgrave Asserting and Challenging Privilege Clains in Mdern
Litigati on: The Facci ol a- Redgrave Framework, 4 Fed. Cs. L. Rev. 19
(2010). Inplenenting what Judge Facciola urged by rule could be
difficult, however.

The LCJ subm ssion describes sone |ocal district court rules
about privilege logs, and also sone state court rules. It
acknow edges the good sense of what the conmittee note to the 1993
anmendnent to Rule 26(b)(5)(A) (quoted above) said about di scussion
and cooperati on anong counsel, but reports that “the suggestion has
been largely ignored.” It also urges that a rule provide for
“presunptive exclusion of certain categories” of material from
privilege |ogs, such as conmunications between counsel and the
client regarding the litigation after the date the conplaint was
served, and conmuni cati ons excl usively between i n-house counsel or
out si de counsel of an organi zation. |Invoking proportionality, it
enphasi zes that “flexible, iterative, and proportional” approaches
are nore effective and efficient than docunent-by-docunent
privilege 1logging. As nentioned above, even though the 1993
committee note acconpanying Rule 26(b)(5)(A) recognized that
detailed logging is not generally appropriate, “the case |aw has
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largely mssed the Conmttee’ s perspicacity.” One mght say that
the Advisory Commttee’'s urging did not produce the desired
out cone.

The specific LCI proposal seens nore limted. It is to add the
followng to Rule 26(b)(5) and also to Rule 45(e)(2) on subpoenas:

If the parties have entered an agreenent regarding the
handl i ng of information subject to a claimof privilege
or of protection as trial-preparation material under Fed.
R Evid. 502(e), or if the court has entered an order
regardi ng the handling of information subject to a claim
of privilege or of protection as trial-preparation
material under Fed. R Evid. 502(d), such procedures
shall govern in the event of any conflict with this Rule.

Wul d a Rul e Arendnent | nprove Matters?

Thereis alimt to what rules can prescri be. The nore general
concern with proportionality calls for common-sense judgnents about
what discovery is really warranted under the circunstances of
specific cases. That is difficult or inpossible to prescribe inthe
abstract in a rule.

It may be that inprovenment by rule of the handling of what
Rul e 26(b)(5)(A) requires is not really possible because so nuch
depends on the circunstances of the individual case. “Presunptive
exclusion of certain categories” (not actually proposed by the
subni ssi on, as quot ed above) coul d i ntroduce additional grounds for
l[itigation about whether the <categories apply in specific
circunstances. And it may be worth noting sonethi ng said during the
Novenber 2008 Advisory Commttee neeting:

An observer suggested that an effort to come up with a
rulewill only intensify costs. There is no real problem
“People work it out.” The log is the | ast thing produced.
And in sone cases the parties nay tacitly agree not to
produce them at all, or to generate them only for
particul ar categories of docunents.

Al ternatively, one might ultimtely urge that Rule 26(b) (5) (A)
shoul d be abr ogat ed. Perhaps the experience for nore than a quarter
century under this rule shows that it did not work, or does not now
wor k. This subm ssion does not urge doing that, and it is |likely
that valid concerns about unrevealed but overbroad clains of
privilege nmean that the rule should be retained.

But it is not clear that a rule can do nore than the rule

al ready does, particularly when augnmented by the directive in
Rule 26(f)(3)(D), calling for the parties to address “any issues
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about clains of privilege.” And it seens that the commttee notes
acconpanying the original rule in 1993 and the revision of
Rule 26(f) in 2006 speak to the concerns raised by the LCJ
subm ssi on

I ntroductory Di scussion at Advisory Committee Meeting

At the Advisory Commttee's October neeting, there was
consi der abl e di scussi on of the burdens and costs of privil ege | ogs.
Lawyer nenbers of the Advisory Conmittee, in particular, reported
that privilege | ogs can raise serious problens, particularly if the
parties fail to work out an agreed nethod of satisfying
Rul e 26(b)(5)(A). At the sane tinme, some judicial nmenbers reported
not seeing problens frequently, but also that the |awers (and
per haps magi strate judges) would be nore likely to have experience
W th possi bl e probl ens.

The resolution was to pursue the subject and study both the
extent of the problens and the possibility that a rul e change coul d
make things better. There was no enthusiasm for going back to the
pre-1993 situation in which no notice about withheld nmaterials was
required, but it was unclear how a rule change could nmaterially
i nprove matters. These i ssues remai n under study, and woul d benefit
from Standi ng Comm ttee input.

B. Seal ing Court Records
Suggestion 20-CV-T

Prof. Eugene Vol okh (UCLA) has subnmitted a proposal for
adoption of a Rule 5.3 on sealing of court records, on his own
behal f and al so on behal f of the Reporters Conmittee for Freedom of
the Press and the El ectronic Fronti er Foundati on. The rul e proposa
is presented in the Appendi x below. It is being carried forward for
further study.

The focus of this rule proposal is sealing of materials filed
incourt. In a broad sense, it focuses on a topic that has been on
the Advisory Conmttee’'s agenda repeatedly over the last few
decades. In the md 1990s, there were two published drafts of
possi bl e anendnents to Rule 26(c) that would have nodified the
standards for protective orders, in part by addressi ng the question
of stipulated protective orders and filing confidential materials
under seal pursuant to such orders or local rules. These proposals
drew nmuch attention and caused sone controversy, and were
eventually wthdrawmm. In Mirch 1998 the Advisory Conmttee
concluded that it would no | onger pursue possible rule amendnents
on this topic.

Meanwhi |l e, in Congress there have been various versions of a
Sunshine in Litigation Act during recent decades, directed toward
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protective orders regarding materials that mght bear on public
heal t h.

Around 15 years ago, the Standing Conmittee appointed a
subconm ttee made up of representatives of all Advisory Committees
that responded to concerns then that federal courts had “seal ed
dockets” in which all materials filed in court were kept under
seal. The FJC did a very broad review of sone 100,000 matters of
various sorts, and found that there were not many sealed files, and
that nost of the ones uncovered resulted from applications for
search warrants that had not been unseal ed after the warrant was
served.

In short, there has been consi derabl e controversy and concern
about sealed court files and discovery confidentiality, but the
civil rules have not been anended to address those concerns.

The Civil Rules do not have many provisions about sealing
court files. Rule 5(d) does direct that various disclosure and
di scovery materials not be filed in court until they are used in
the action. When filing does occur, that can raise an issue about
filing confidential materials under seal. Rule 5.2 provides for
redactions from filings and for linmtations on renbte access to
el ectronic files to protect privacy. In that context, Rule 5.2(d)
does say that the court “may order that a filing be nmade under sea
W t hout redaction.” The conmttee note to that provision says that
it “does not limt or expand the judicially devel oped rul es that
govern sealing.”

This subm ssion, however, does propose a rule governing
sealing that might limt or expand such judicially devel oped rul es.
An initial question mght be whether there is a need for such a
rule. Prof. Volokh's cover letter says that “[e]very federal
Circuit recognizes a strong presunption of public access” that is
“founded in both the conmon |law and the First Anendnent.” It adds
that nore than 80 districts have adopted |ocal rules governing
sealing, and says that the rule proposal “borrows heavily from
those local rules.” Footnotes to the proposal provide vol um nous
case law authority for these propositions and cite a | arge nunber
of existing |local rules.

According to the cover letter, nevertheless “a uniformrule
governing sealing is needed; despite these local rules and the
| argel y unani nous case | aw di sfavoring sealing, records are still
soneti mes seal ed erroneously.”

There is no question that inappropriate sealing of court
records is an inmportant concern. But it is not clear that the
problemis so widespread that an effort to develop a national rule
is warranted. And if a national rule were pronulgated, it is worth
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noting, that could affect the validity of the cited |ocal rules.
See Rule 83(a)(1) (“Alocal rule must be consistent w th—but not
duplicate—federal statutes and rules adopted under 28 U S C
88 2072 and 2075 [the Rules Enabling Act]”). Nor is it clear that
a national rule would much reduce the frequency of inappropriate
sealing, depending in part on what mght be defined as
i nappropri ate.

If there is a problem that warrants an effort to develop a
national rule, the draft |anguage submtted by Prof. Vol okh would
require extensive work. The follow ng are exanples of sonme of the
I Ssues:

Possi bl e addi ti onal burdens on courts: Various features of the
proposal require courts to make “particularized findings.”
Rul e 52(a)(1) directs a court after a nonjury trial to enter
findings of fact and conclusions of |law. Rule 23(b)(3) does
say a court should certify a class only on finding that the
superiority and predom nance of comon questi ons standards are
met (though it does not have a specific findings requirenent).
It is not clear that there is a “particularized findings”
requi renent elsewhere in the civil rules. Cases under
Rul e 26(c) do say that a party seeking a protective order nust
make a particul arized showing to justify entry of the order
See 8A Fed. Prac. & Pro. § 2035 at 157-58. But these cases do
not require the court to nmake particularized findings when
entering such an order.

Motion or objection by any “nenber of the public” wthout a
need first to nove to intervene: The rule would enpower any
“menber of the public” to nake a notion to unseal documents
filed under seal "“at any tinme.” The proposed rule would
explicitly excuse a notion to intervene for this purpose

There is a developed body of case law on intervention to
chal l enge the seal on filed materials. See 8A Fed. Prac. &
Pro. § 2044. 1. This rule woul d evidently suppl ant that body of
case | aw.

Chall enges to sealing would be authorized by any “nenber of
the public” at any tinme: The rule would direct that a notion
istinmely at any tinme, “regardl ess of whether the case renains
open or has been closed.” Wth CMECF it nay be that accessi ng
a closed case presents little difficulty, but such open-ended
re-opening of cases is not the normin the rules. Conpare
Rule 60(c)(1) (limting a notion under Rule 60(b) to “a
reasonable time,” and for m stake, newly di scovered evidence,
or fraud to one year).

Defining “nmenber of the public” could be challenging: The
draft does not provide a nore specific definition. Ordinarily
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2009 a proposed intervenor under Rule 24 nust nake sonme showi ng in
2010 support of a notion to intervene. If that is not required, it
2011 coul d becore inportant to determne who is a “nmenber of the
2012 public” entitled to challenge filing under seal wthout
2013 intervening. Wuld that right belong only to U.S. citizens or
2014 per manent residents? Wuld there be a ground for requiring
2015 that such a “nmenber of the public” show sonme recognized
2016 interest in the contents of the sealed filing?
2017 Materials filed under seal would automatically be “deened
2018 unseal ed” 60 days after “final disposition” of a case: This
2019 “final disposition” standard m ght resenbl e the final judgnent
2020 standard for appeals. It Iikely nmeans conpletion of all trial
2021 court proceedings and exhaustion or disregard of any
2022 proceedings on direct appeal, including a petition for
2023 certiorari. It mght be taken to resenble Rule 54(a)
2024 (““Judgnent’ a used in these rules includes a decree and any
2025 order from which an appeal lies”). But surely that standard
2026 would not apply if there were an appeal under 28 U S. C
2027 8§ 1292(a)(1) (prelimnary injunctions) or § 1292(a)(2)
2028 (appointing receivers). It presumably would not apply to
2029 interlocutory orders certified for imediate appeal by the
2030 district court under 28 U.S.C. § 1292(b). Howit would work in
2031 cases gathered pursuant to an MDL transfer if final judgnent
2032 were entered in some but not all is uncertain. Wether the
2033 “final disposition” occurs only after all appeals have been
2034 exhausted mght raise questions. It is not clear who would
2035 nmoni tor these devel opnents; if after a notice of appeal was
2036 filed, for exanple, there were a settlenent, the clerk’s
2037 of fice m ght not be aware of that devel opnent and the need to
2038 set the “60 days cl ock” running.
2039 Mbtions to renew the seal are presunptively invalid unless
2040 filed nore than 30 days before automatic unsealing: Coupled
2041 with the automatic unsealing nmentioned above, this provision
2042 could nean, in effect, that 31 days after “final disposition”
2043 of a case the court would be w thout power to keep the
2044 mat eri al s under seal.
2045 A special website, or a “centralized website” mnmight be
2046 required: The proposal seens to direct that there be sone
2047 speci al nethod of posting notions to seal, and suggests that
2048 “a centralized website mai ntai ned by several courts” m ght be
2049 useful. It also directs that this posting occur “within a day
2050 of filing.”
2051 A review of the proposal in the Appendix will likely suggest

2052 other issues. It does not seemthat these issues nust arise nerely
2053 because a sealing rule is pronulgated. To the contrary, a rule
2054 could likely be drafted that would not raise the specific issues
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identified above. But any such rule m ght be expected to generate
consi derable controversy. For exanple, trade secrets and other
comercially valuable infornmation are placed under seal with sone
frequency. Limting that protection m ght pronpt serious concerns.
Al though there may presently be occasions in which sealing
deci sions appear, in retrospect, to be debatable, that al one does
not nmake this topic different fromothers governed by the rules, on
which it may sonetines happen that a court nakes a decision |ater
found to be erroneous.

Besi des consi dering whether there is a need for such a rule,
one m ght also reflect on howthe rule would relate to existing and
future case | aw on these subjects. The subm ssion enphasi zes t hat
the case lawis based on the Constitution and a comon | aw ri ght of
access. Those grounds for access have devel oped over decades, and
can be found in many cases cited in footnotes in the subm ssion. If
a rule were adopted, that m ght rai se questi ons about whether it is
different fromthat case law. If inagivencircuit the case lawis
arguably nore perm ssive about filing under seal and does not
require all that a rule requires, does that nean the rule is
suppl anting that case law? If the rule is solely inplenmenting the
case law, does the rule change if the case | aw changes?

During the Advisory Commttee’'s COctober neeting, discussion
focused on the inportance of court transparency. At |east sone
matters would raise concerns. For exanple, the False Cains Act
directs that a qui tamaction be filed under seal. Another exanple
that came up is that petitions to enforce arbitrati on awards that
(whi ch thensel ves are general |y confidential) could raise concerns.

It was also noted that sonmewhat simlar issues mght be
pertinent to the Appellate Rules. Indeed, there may be notable
differences anong the circuits on sealing. The Appellate Rules
Commttee studied these issues a few years ago, but did not
concl ude that any rul e change was indi cat ed.

For the present, the Advisory Commttee concluded that the
topic deserved further study. In particular, a review of |ocal
rul es on sealing mght shed light on (a) whether there is any need
for a national rule along the lines proposed, and (b) whether
di vergences anong | ocal rules thenselves are a reason for giving
serious thought to a nationally uniformrule.

The Advi sory Conmittee woul d wel cone insights fromnenbers of
the Standing Conmttee on the sealing issue.
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2095 APPENDI X
2096 Suggesti on 20-CV-T: Proposed Rule 5. 3°
2097 Rule 5.3
2098 (a) PRESUMPTION OF PuBLI C ACCESS TO COURT RECORDS. Unl ess the
2099 court orders otherwi se, all docunments filed in a
2100 case shall be open to the public (except as
2101 specified in Rule 5.2 or by statute). Mdtions to
2102 file docunents wunder seal are disfavored and
2103 di scouraged. Redaction and partial sealing are
2104 forms of sealing, and are also governed by this
2105 rule, except insofar as they are governed by Rule
2106 5.2. [Proposed Advisory Comrittee Note: This rule
2107 is intended to incorporate the First Anendnent and
2108 common-law rights of access, and to provide at
2109 least as nmuch public access as those rights
2110 currently provide.]
2111 (b) REQUI REMENTS FOR SEALI NG A DOCUMENT. At or before the tine
2112 of filing, any party may nove to seal a docunent in
2113 whol e or in part.
2114 (1) Any party seeking sealing nmust make a good
2115 faith effort to seal only as much as necessary
2116 to pr ot ect any overriding privacy,
2117 confidentiality, or security i nterests.
2118 Sealing of entire case files, docket sheets,
2119 or entire docunents is rarely appropriate.
2120 Wen a notion to seal parts of a docunent is
2121 granted, the party filing the docunent nust
2122 file a publicly accessi bl e redacted version of
2123 t he docunent.
2124 (2) If the interests justifying sealing are
2125 expected to dissipate with tinme, the party
2126 seeki ng sealing nust make a good faith effort
2127 tolimt the sealing to the shortest necessary
2128 time, and the court nust seal the docunent for
2129 the shortest necessary tine.
2130 (3) There is an especially strong presunption of
2131 public access for court opinions, court
2132 orders, dispositive notions, pleadings, and
2133 ot her docunents that are relevant or materia
2134 to judicial decisionmaking or prospective
2135 j udi ci al decisionnmaki ng.
2136 (4) Because sealing affects the rights of the
2137 public, no docunent filed in court my be
2138 sealed in whole or in part nerely because the
2139 parties have agreed to a notion to seal or to
2140 a protective order, or have otherw se agreed

° Footnotes onitted.
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2141 to confidentiality.
2142 (c) ReTRoOACTIVE SEALING. Sealing of a docunent that has
2143 al ready been openly filed is allowed only in highly
2144 unusual circunstances, such as when information
2145 protected under Rule 5.2 is erroneously nmade
2146 publ i c.
2147 (d) PusLIC FILING OF MOTIONS TO SEAL. A notion to seal nust
2148 be publicly filed and must include a nenorandum
2149 t hat :
2150 (1) Provides a general description of t he
2151 information the party seeks to withhold from
2152 t he public.
2153 (2) Denmonstrates conpelling reasons to seal the
2154 docunents, stating wth particularity the
2155 factual and legal reasons that secrecy is
2156 warranted and explaining why those reasons
2157 overcone the common |aw and First Amendnent
2158 ri ghts of access.
2159 (3) Explains why alternatives to sealing, such as
2160 redacti on, are inadequate.
2161 (4) States the requested duration of the proposed
2162 seal .
2163 (d) Norice AND WAI TI NG PERI OD.
2164 (1) Mdtions to seal shall be posted on the court’s
2165 websi t e, or on a centralized website
2166 mai nt ai ned by several courts, wthin a day of
2167 filing.
2168 (2) The court shall not rule on the notion until
2169 at least 7 days after it is posted, so that
2170 objections may be filed by parties or by
2171 others, unless the notion explains wth
2172 particularity why an energency decision is
2173 required.
2174 (e) ORDERS TOSEAL. |If a court determ nes that sealing is
2175 necessary, it nmust state its reasons wth
2176 particul arized findings supporting its decision.
2177 Orders to seal nust be narrowWy tailored to protect
2178 the interest that justifies the order. Oders to
2179 seal should be fully public except in highly
2180 unusual circunstances; and if they are in part
2181 r edact ed, any redactions should be narrowy
2182 tailored to protect the interest that justifies the
2183 redacti on.
2184 (f) UNSEALING, OR OPPCSI NG SEALI NG.
2185 (1) Sealed docunents nmay be unsealed at any tine
2186 on notion of a party or any nenber of the
2187 public, or by the court sua sponte, after
2188 notice to the parties and an opportunity to be
2189 heard, wthout the need for a notion to
2190 i nt ervene.
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(2) Any party or any nenber of the public may
object to a notion to seal, wthout the need
for a notion to intervene.

(3) The notion to unseal or the objection to a
notion to seal shall be filed in the sane case
as the sealing order or the notion to seal
regardl ess of whether the case remai ns open or
has been cl osed.

(4) Al sealed docunents will be deened unseal ed
60 days after the final disposition of a case,
unl ess the seal is renewed.

(5) Any notion seeking renewal of sealing nust be
filed within 30 days before the expected
unseal i ng date, and the noving party bears the
burden of establishing the need for renewal of
seal i ng.

C. Rul e 9(b): Pleading Conditions of Mnd
Suggestion 20-CV-Z

Dean A. Benjami n Spencer, a comittee nenber, has submtted a
proposal to amend the second sentence of Rule 9(b). Rule 9(b) now
provi des:

(b) FRAUD OR M STAKE; CONDITIONS OF MND. I n al |l eging fraud or
m stake, a party nust state with particularity the
circunstances constituting fraud or mstake.
Malice, intent, know edge, and other conditions of
a person’s mnd nay be alleged generally.

The proposal would anmend the second sentence to provide:

Mal ice, intent, know edge, and other conditions of a
person’s mnd may be all eged generaty w thout setting
forth the facts or circunstances fromwhich the condition
may be inferred.

Dean Spencer devel oped this proposal at length in an article,
A. Benjam n Spencer, Pleading Conditions of the Mnd under Rule
9(b): Repairing the Danmage Wought by lIgbal, 41 Cardozo L. Rev.
2015 (2020). As inplied by the title, the article focuses on one
part of the decision in Ashcroft v. Igbal, 556 U S. 662, 686-87
(2009). The Court rul ed that the conpl ai nt d|d not adequately plead
a purpose to discrimnate agai nst |Igbal, concl uding that perm ssion
to plead such matters “generally” does not nean that a concl usi ona
all egation of purpose will do. Instead, “generally” is intended
only to distinguish the particularity requirenent for alleging
fraud or m stake, leaving allegations of purpose, intent, and the
like to the general standards of Rule 8(a)(2) as developed in the
| gbal opi nion
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The article exam nes | ower court inplenentation of Rule 9(b)
in such areas as enpl oynent discrimnation and the “actual malice”
el ement of defamation clains. The results are found to raise
undesirable barriers to valid clainms. The history of Rule 9(b) is
al so explored, starting with the English statute i nvoked to explain
Rule 9(b)’s second sentence in the 1938 commttee note. Unbroken
interpretation of the English statute, going back nany years before
1938, shows that a bare allegation of know edge, intent, or the
like is accepted as an allegation of fact wthout further
el aboration. The |anguage in the proposed anendnent is drawn in
| arge part fromthe English statute.

Thi s proposal will be included in the spring agenda. It raises
obviously sensitive issues. The Suprenme Court has adopted
anmendnents designed to nodify its own interpretations of a rule,
and recently has suggested that the Enabling Act process is the
appropriate neans to address problens that may flow from its
procedural rulings. But all such amendnents nust be studied
carefully, searching for strong reasons to depart fromthe Court’s
consi dered j udgnent.

The setting of Iqgbal itself suggests another sensitive
el enent, pleading standards for clains that are nmet by an official -
immunity defense. So too the burden of persuasion is set high in
proving actual malice in an action for defamation of a public
figure. Enploynent discrimnation clainms may not involve such
sensitivities, but the very process of considering many different
types of clains could be the first step along a path that was
expl ored and abandoned several tines between 1993 and 2007. The
guestions then were whether to establish heightened pleading
standards for one or another substantive areas, beginning wth
official immunity. Shifting the focus to establishing reduced
pl eadi ng standards for one or another substantive areas does not
alter the chall enges that nust be faced.

V. Itenms Renoved from Agenda

A Rule 17(d): Nam ng Oficial Parties
Suggestion 19- CV- FF

This proposal froma regular contributor of rul es suggestions
woul d anmend Rule 17(d):

(d) PusLic OFFICER s TITLE AND Nave. A public officer who
sues or is sued in an official capacity maynust be
designated by official title rather than by nane,
but the court may order that the officer’s nane be
added.
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Two reasons were offered i n support. The amendnent woul d avoi d
the need for automatic substitution of the successor in office
under Rule 25(d) when the originally naned officer |eaves the
office. It also would retain a single caption for the case, making
it easier to track its progress by nane w thout having to adjust
for what may be a |l ong chain of successive officers.

These potential benefits were nmet by concerns about the
uncertainties that may surround the concept of “official title.” A
great many public actors weld titles. It is not always clear
whether a title is “official” in some neaningful sense. The nost
likely sense in this context is that there is an office occupied
by, but separate from the individual holder. But determ ning
whet her there is an “office” inthis sense may prove difficult, not
only for federal agents but for the state and |ocal government
wor kers who may sue or be sued in an official capacity.

The El event h Amendnent rai ses added concerns when an action is
brought against a state actor as defendant. The fiction that an
action against a state actor in an official capacity is not an
action against the state, when it applies, my be strained by a
rul e that mandates suit against the title (or office) rather than
the actor. The conmittee note to the 1961 amendnents of Rule 25
reflects a confident viewthat these problens are not significant,
but caution is appropriate.

Di scussion at two neetings developed the view that as to
federal officers there is little practical need for the proposed
amendnment. The Departnent of Justice finds that substitution is
effected routinely, without fuss or difficulty. The processes that
underlie this experience are likely to work for state and | ocal
officers as well.

The Advi sory Conm ttee renoved this proposal fromthe agenda,
concluding that the potential problens conmbined with the |ack of
practical need justify renoving this proposal fromthe agenda.

B. Rul e 45: Nationwi de Subpoena Service Statutes
Suggestion 20-CVv-H

A proposal fromtwo Harvard Law School students focused on the
interaction of the 2013 anmendnents to Rul e 45 and t he provision of
the False Cains Act (FCA), 31 U.S.C. §8 3731(a), that: “A subpoena
requiring the attendance of a witness at trial or hearing conducted
under section 3730 of this title nay be served at any place in the
United States.” The concern was that the 2013 anendnents m ght
i nadvertently have undercut 8 3731(a) and sone other statutes by
nul I'i fying previous nati onwi de servi ce of process pursuant to those
statutes. On its face, this seens curious because, as anended in
2013, Rule 45(b)(1) provides that “A subpoena nay be served at any
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place within the United States.” So it seens to say the sane thing
as the FCA. But the possibility that the anendnent inadvertently
wor ked a change was exam ned.

The 2013 anmendnent was certainly not intended to make a change
in FCA practice. Though the revisions to the rule did change sone
provi si ons about where one nust conply with a subpoena (which were
consolidated in current Rule 45(c)), none of those directly
concerned the statutes addressed in the proposal. Mreover, though
there was a consi derabl e amount of comment on the 2013 anendnent
during the public conmrent period (including fromthe Departnent of
Justice), no such concerns energed.

| nvestigation of the | egislative genesis of 8§ 3731(a) reveal ed
that it was indeed adopted in response to a 1978 request fromthe
DQJ to solve problens that had previously arisen in FCA actions
when the witnesses could not be subpoenaed to attend trial in the
venue where the action had to be brought. The sparse case |aw did
not indicate that the rule change had produced a problem

What seens to be the nost thoughtful and | eading case is U.S.
v. Weth, 2015 W. 8024407 (D. Mass. Dec. 4, 2015), in which the
court in an FCA case held that the statutory nandate for nati onw de
conpliance applied despite the 2013 anmendnents to Rule 45. The
court noted sonme other statutes that mght present simlar
issues—i5 U.S.C. 8§ 23 (antitrust suits); 38 US C 8§ 1984(c)
(di sputes involving veterans’ insurance); 18 U S. C. 8§ 1965(c)
(RICO. Relying on the 1978 anmendnent to the FCA, the court
concluded that “language like that of 8§ 3731(a) not only can
aut hori ze both nati onwi de service and nati onwi de enforcenment of a
subpoena, but wusually does.” The court concluded further that
“[t]he legislative history of 8§ 3731(a) supports the hol dings of
the mpjority of district courts that enforcenment of a False O ains
Act subpoena is not subject to the geographical limtation now
found in Fed. R Gv. P. 45[(c)].”

During the Advisory Conmttee neeting, the DQJ representative
reported that it had encountered no difficulties in continuing to
enpl oy the subpoena power adopted in 1978, and saw no need for a
rule revision. There was no support for carrying this matter
forward on the agenda.
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