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xMMHHwQ OF U. S« SUPREME COURT ADVISORY COMMITTEE

ON RULES FOR CIVIL PROCEDURE,

Conference Room,

U.8. Supreme Court Building,

Washington, D, C.,

Wednesday, November 30, 1935,
The Advisory Committee met at 9:30 o'clock &. m.,

Hone William D. Mitochell presiding.

RULE 106
RECORD ON APPEAL-~REDUCTION AND PREPARATION

MR, MITOHELL: I think we are up to Rule 108.

MR. DODGE:  Mr, Chairman, it ocourred %oime with regard
t0 the conolusion the ocourt may ocome to on the m@o@w of the
appeal in jury waived ocases, that their answer may well re-
quire an addition to our revision of our rules, and for that
reagon it seemed to me to be advisable to get that opinion
before we complete our draft.

MR. MITCHELL: ALl righte HmApﬁ gets to me, I will man
age to get 1t to the court. |

MR. bmmww“, Would 1t be true, though, of some other
rules? I was just wondering whether the courtbught to have
it fed to them that way.

MR. awacmwvv” I am going to ask Dean Clark when he goes
oqmw.ww$m@ things to take out the things we have passed upon

and get a memorandum on all of them and put it all in one as




far as we have anything that we know justifies congideration
in advance,

Wé héve Rule 108, Record on Appeal.

MRs DOBIE: I would like to hear from some of thekentle-
men who have had practical experience about that narrative
records My general reaotion was that it has not been very
satisfaoc tory.

MR, MITCHELL: It is & mooted subjeot and lawyers do
not like 1t and we could all shoot it to pieces, but the
Supreme Court has required & narrative record for it, and un~
less ﬁe go to the Bupreme Court and ask them to change their
rule, and they will not do 1%, we have got to fit the reocord
down in the district ocourt %o what they demands I have
thought a lot about that and I do not see any escape from our
conforming to the rules and the presen£ requirements of the
appellate court, We can not undertake, I think, to go té
them in this stage of the case and ask them to modify it.

MR. WICKERSHAM: IEspecially as that change is a recent
change, About the same time they o hanged that in the Supreme
Court of the United States, the court in New York went the
other way., ‘

MR, SUNDERLAND: I did not know .that it was so recent.

MR. LEMAN: It is at least, I should say, twenty years
olde I will tell in a minute bedduse this pamphlet gives

the date of the'adﬁpﬁiéna'




MR. DOBIE: I have heard a good many litigants complain
of it because you have to pay a good lawyer for his time in
getting up that records Of course it might save the court
some trouble but it imposes a heavy burden on the litigantse

If you get & first olass lawyer it is quite & jobe

MR. WICKERSHAM: Don*t discard it on that ground.

MR. DOBIE: I am not discarding it. I am just asking
[ for information,

§ MR« LEMAN: Rule %86 is the rule amended May 31, 193%, but
I am quite sure the améndment did not go to this point, because

31933 is only three years agoe

i
]

- MR. MITCHELL: The thing is an abomination, and I think
it is a waste, because the time taken in settling a narmtive
statement is a terrible ocause of delay and expense, and I am
itharoughly out of sympathy with ite

My point is that if we undertake Yo dlscuss the question
of whether there should be narrative meoords or not, we are up
ag&ihst a stone wall because we have to draw the rule to fit
| the upper'ceuft rulé, If you want to, you oan put a protest
at the bettom of the rule and call &ttentisn to the faoct that
we do not believe in narrative reeerd-, but we felt forced to
make our rule comply with theirs and let 1t go at that.

MR. LEMAN: Would it not be more persuésive to try to
make an altemnative rule and make the comment the other way,

that we have drawn this altermative rule in deference to what
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»'=Kthe narrative recorde.

I think they would want them and be gléd to have them,

As I say, I defer to the opinions of you gentlemen who
have had astual experience with this, and with your clients,
‘but as I go about at the various Bar meetings, and I go to
quite & number of them, I talk with laWyera about thle, and ay
opinion 1ls the same as Mr, Dedgefs, that the opinion of the

Bar is not unanimous, but & pretty fair majority is against

MR. TOLMAN: Mr. Chairman, I would like to report that
the Patent Bar Association at their meeting in Los Angeles
appointed a committee to prepare a report and submiﬁ it to thig
Committee, in which they reach two oonolusions: One is that
théy should no longer be regquired to print the testimony in
narrative form, The other wae that the conformity rule in
evidenoce should be limited to jury casess On those two things
they were exceedingly interested.

In addition to that, you find here at the left of your
statutes reoommendations from the local committees, nearly all
of which are in favor of the full recorde

MR. MITCHELL: There are none opposed, are there?

MR. TOLMAN: My recolleotionris that there are not,

MR. MITCHELL: They are elther strongly in favor or they
have not mentioned it.

MR. DODGE: We could put in a strong eau£ion in the rule

to elimire te unnecegsary testimony and possibly make it possibile




for the court to penalize the putting in of immaterial stuff.

MR. CLARK: There is & provision already in, I do not
know how effective it is, a provision for costse.

MR. DOBIE: Your general scheme is, &8s I understand it,
that the appellant shall tell the olerk what he wants and then
the appellee has an oppariunity to tell what he wants,band
then in general it is subject to the judg®, is not that the
" idea, without the narrative form? I mean, this one as it is
there now? |

MR. LEMAN: WNo; 1t says, "In all cases the evidence sghall
be presented in exaot forxm as taken, and not by‘way of narrs-
tiveaﬁ

MR. DOBIE: I say, non-narrative, but you do not have to
take in everything up as I see it here, The appellant takes
what he wants and the appellee haes a chance to add anything to
that, and it is in the breast of the court. 1 think 1% is
’an excellent rule.

MR. CLARK: Down in (e¢) I put it up to the elérk to
eliminate %@a% portions subjeot to appeal to the judge, and in
the next rule there is & provision fer pena11z1ng the attorneys
1f they —- | ’

MRe MITOHELL: You have no alternate rule here that oon-
forms to the present practice of the upper court, have you?

MR. QQARK No, I have note

Mi. LEMAN: Your i%éving 1t to the olerk is nothing but &




gesture, because it is hardly oconceivable that & olerk would
dare leave anything outs

MR GLARK:' I?gfraid that is trues

MR. LEMAN: He 1is not competent to do it. I see no ob-
jectie'n to leaving it in there but I d;a not think 1t means
anything. | |

MR CLARK: I suppose all it will mean is that the very
‘obvious things he majr strike out, I do not think he will go
very fa;l's

MR, LEMAN: I do net. think he will do thate. Most of them
are not lawyers, They will leave it to deputies.

MR. DODGE: I was in & jury case once that téak eight
weeks in Philadelphia, and it took me just an heﬁr and a half
to pass on the objeefio,ns of the other side because all I had
to do was to look at his stipulation as to the part of the
testimony that should be omltted. Ordinarily, a narrative
form would have taken three weeks or something like that in
times

MR. LEMAN: Speaking of the clerks, Mr. Reporter, you
may be interested to know that yesterday I was in the United
8tates Court of the Distriot of Delaware and the Clerk inform-
ed me ‘that we were wasﬁing our time, He said that the Dig-
trioct of ;aelgwaxe was very well satisfied with the oconditions
as they existed today and he thought we were just wasting our

time.




- ieave it alone.

MR. DOBIE: That is asmall, unified State:, and one
distriot inocludes the 8tate.

MR« LEMAN: The olerk, I understand, is a very important
person in that district.

MR. WICKERSHAM: Yes, and one faﬁily abgorbs the State.

‘MR, SUNDERLAND: I think most of the olerks would agree

to that, that things were going very'wsll and we ought to

MR, WICKERSHAM: In 1915 we had a constitutional conven—
tion in New York, At that time_they'took two to three years
for a case to come to trial in the trial court, and almost as
long in the Court of Appeals. I was chaimman of the commit-
tee on judiociary, and the first thing I did was to ask the
Chief Judge of the Court of Appeals to come before the com-
mittee, He did, and I said, "Judge Cullen, tell us what
changes you think ought to be made in our judicial system."

"Why," he said, "Mr. Wickersham, I do not know of any-
thing that ought to be c¢hanged."

He was perfeotly satisfied.

‘MR. DOBIE: That attitude is not uncommon. I heard the
§resident of the United States Naval Academy, speaking, and
Dr. Alderman asked him, "A re there any changes that ocught to
be made before the board adjourns?t’, andztﬁe admiral said,
"None whatever; I think the Naval Academy is perfeot as it is

and we want no change whatever."
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'} record they are going to do it anyhow,

Dr. Aldeman said, "I congratulate you. I have been
president of four universitles which had hideous situations,
but here we find the perfeot university that needs no change,!

I think thie rule is all right, Mr. Chairman, if we put
it to the court in.the~preper way and éay to them, of course,
that this 18 what we believe is what the Bar and the litigants

want, because if they wished us to stiok to the narrative

MR, CLARK: ‘Yeu asked, Mr. Chalrman, about the alternative
rules I think the alternative rule would be very simple.
As I suggested below, it is just taking out the provision that
I have for direct testimony and inserting the provisions of
§ Rule 75 for thé narrative,
| MR, MITCHELL: I think we ought to prement an alternate
rule and urge its adoption, admitting that it involves a change
of the Bupreme Court's own rules. I would go as far as any«—
%body on the committeé i@%ﬁﬁin filing a protest to the oourt
against the narrative system. When you look at evidence you
do not want to look at some fellow's general atatement of 1it.
I like to see the shading of it. You do not get it unless
you have question and angwers |

MR. LEMAN: If a fellow has dodged the question for five
pages and finally answered 1t, you lose that in the narrative
form bécause they only give you what he finally says,

MR, CLARK: The remedy for long records in question and
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angwer form ie penalizing the lawyers on the printing bill
and that sort of thing.

MR. MITCHELL: Have you got anything of that kind in
here?

MR« CLARK: Yes, the next one; auie 107,

MR. MITCHELL: Let us stiok to 106, then. Is there any-
thing as to the form?

MR, DOBIE: I like "motion" better than "preecipe®,

MR MITCHELL: It really is nef a motion; 1t is a re~
guest, I think a man aalls for‘a ruling and the olerk does
not rule on anythinge.

MR, DOBIE: There are & lot of motions granted, of course,
by the olerk, |

MR, WICKERSHAM: After all, a praeoipe is simply & re-
quisition that they include certain things. A m@tieﬁ is a
1ittie different thing.

- MR, SUNDERLAND: A motice is really the best term, is it
not? Thet is what it amounts to.

Mi. WICKERSHAM: A request.

MR, SUNDERLAND: But he has got to grant it.

MR« WICKERSHAM: That may be se;rbut he requests the
clerk to put oertain'thingé in the reeogﬂ, and the other psilde
addssto that certain other things. I have no objeetion to
the terms of art. I rather like them,

MR. MITOHELL: Many lawyers do not know what a praecipe

is, They do not practice enough in the Federal courtes



B

- |more complicated system of servings

ig

MR. WICKERSHAM: That requires a study of the law, |

MR, DOBIE: The praecipe is very well known in ‘IirginiagE

MR. WICKERSHAM: Of course it is.

MR. DOBIE: I think we can refer that to the Committee on
Style, |

MR. CLARK: If I have full oontrol, I like "motion’ mye
self better beoause I do not like the foreign language.

MR. WICKERSHAM: "State the portions of the record®.

MR. SUNDERLAND: It really ie not a motion at all.

MR. MITCHELL: Let us leave that for the Committee on
8tyle. Ve oan take that up.

MR. CLARK: They want to do that even after my threat.
When you get down to subdivision (o) I think probably you bette
consider 1t in the light of what Judge Donworth said,

MR. MITCHELL: You have not made any provision here for
the party who makes thefiotion or the praecipe to serve 1t on

' the other side so they ocan see what the other side hag agked

| fors. They have got to up there.

MR. CLARK: That has got to be ohanged. You see, I had
the very simple system of filing everything with the clerk ang,
he does it. It has heen overturned and we have to'ge to the
 MR. MITCHELL: Sust simply serve and file.

MR. CLARK: Yes, that is it.

MR. DODGE: 1t might be well to give the parties the right
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| appeal to the court, may be all right, but I would not give

of stipulation and submit an abbreviated statement .
MRs CLARK: Yess
'~ MRe MITCHELL: That is in the next rule.
MRe WICKERSHAM: This statement ;h&t the olerk shall be
authergzgéggg; portion of the record ﬁhieh he shall deem not

necegsary to the Question'assigned for review, if subjeot to

appeai, the parties designafing what is to be gﬁﬂéfsubjeet to

the olerk the diseretionary power to say what should go in
the record.
MR DODGE; No, I would oross out all of paragraph (o)

beginning with the words "and shall’ in the third lines

MR, CLARK: If you do not want the clerk to do it, should

not the judge do 1t?

MR, WICKERSHAM: Let the judge do it, yes, but after all-

MR. DOBIE: You have to appeal to the judge from the olerk,

You do not want the elerk in there at all?
MR. OLARK : One of the rules I read last night said that

the Clerk wae to prepare the transoript.

MR, WICKERSHAM: I think it is that the Olerk, subjeot to|

approval of the judge, shall have the approval of the printing
MR. DOBIE: You would not give the olexk any approval?
MR. DODGE: He does not know anything about the case,
MR, WICKERSHAM: Noe.

MR. DOBIE: I am inclined to agree with you.




14 |

4 eoretionary power,

MR WIQ@E%%KAH: When the appellant puts in his request
or praecipe designating what he wants printed, and the other
side does the same, then, subjeet to the ruling of the oourt,
the record 1is designatsds

MR. DOBIE:  1 think if you have 'a stipulation and the
judge, you can eliminate the clerkis function.

MR, WICKERSHAM: I do not think you ought to have a dig-

MR, MITCHELL: I do not think you can get by with that.

MR, CLARK: Section 865 of the statutes provides for the
clerk to prepare the record busg itdoes not specifically give
power; it simply puts on him the duty of preparing the reoord.

MR. MITCHELL: I have found some of the olerks of the
Fed_eral courts very arbitraryps it is. Under that statute,
not given any discretion, if they presumed to exercised it,
we have real trouble’insisting on geﬁting in some things that
we think are material but they follow esome hide~bound old
practice of leaving it out.

M. CLARK: How would 1% be to put a period after "print-
ing", and say that the judge may direct the eltmination of any|
portion? “

ﬁR,jWIGKEBSEﬁﬂz In case of any dispute between the par-
ties %ﬁfto’what shculd‘ge in the ;ecord_thefjudge should settle
it,’ﬂi something to that effeot.

:,:J"‘m. MITOHELL:  Would you not give him & little more than




that? If you are going to have a narrative form you might
“give a little disoretion i1f the lawyers were lazy and wanted
everything dumped in.

MR. WICKERSHAM: That is what I say; in case of dispute
between the lawyers as to what should go in the record ~-

MR. CLARK: sheuld'he not a0t even if there is no dis-
pute?

MR« MITCHELL: That was my suggestions

MRe DOBIE: I think you ought to ha#e that power.

MR. MITCHELL: This rule foroes everything to be dumped
in that both sides wants. The Jjudge has no oont?el over it
at all, That is a very good argument for abolishing the
narrative éystem;. I would giye him a little leeway.

MR, DOBIE: Do you want any notice of his aotion? You
say the judge may eliminate any li:terial por tion vef the ‘
record.

MR. WICKERSBHAM: Of course, it is putting an additional
burden on theijudgesa If the parties are practioing in a
decent way they ought to be able ﬁo decide what goes in the
recorde In casge they do not, the judge should deoide it.

MR« OLARK: It is nogias mach as he would have to do under
the narrative reoord, -

MR, WICKERSHAM: Of course.

MR. MITOHELL: It does not throw any burden on him. He"

does not haée to exeroise his authority. He accepts the ,




{_which they oan take it up with him and have him fdnally rule

praecipe and lets it go, but give ﬁim digoretion 1f he ﬁﬁaﬁts
it,whether there is any disagreement or not;

MR, WICKERSHAM: He is not to volunteer anyﬁhing unless -
he has t0e

MR. DOBIE: Why not say that the judge may eliminate .
any immeterial portion of the record and then provide that he

ghall give notice of his aotion to the parties and the time in

on 1t? Or do you want that? Would that delay it? Would
1t be better just to give him the power?

MR. WICKERSHAM: I do not think/he ought to have arbi-
trary power, I maan,‘if there is any real question as to
what should go inkhe record —-

MR. DOBIE: He probably would want to hear it.

MR« WICKERSHAM: He probably would want to hear both sidep,
If it is just an ordinary case of straightening out something
iﬁ the record, eliminating unnecessary or redundant stuff, that
is one thingﬁ

MR. CLARK: When you get passed this I want to speak a
little more about Judge Donworth's fear. Are you through with
this? ‘

. MR. MITGHELL: As I get it, you are striking out "subjeot
to the review by the court or judge as herein pravidgdﬁ, and
saying that the clerk shall assemble the material of the record

and supervige the printing and that the court may eliminate any
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. you say the court may eliminate?

make the time definite. Probably there ought to be something

portion thereof whioh he shall deem unnecessary %o pressntr

adequately the questions assigned for review? Then you strike

out the balance of subsivision (0)?
MR WICKERSHAM: Yes.

MR. LEMAN: fTne Gourt may direot the elimination?  Did

MRe MITCHELL: Yes.

MR. LEMAN: Tnhe ocourt may direot the olerk to eliminate?

MR, MITCHELLY Yes.

MR. DODGE: Have you establ#shed any time limit on this
duty of the appellant in paragraph (a)?

MR, CLARK: ©Not now. I did have a provision in as to
when thefecord must be filed, and that was thought to be a mat-
ter -~ that is, I did not have it when this must be done, but
the record must be completed within a ocertain time, and you
will reé&ll last night 1t was thought that was properly a mat-
ter forx ﬁhe appeal oourts, 80 we took it oute. That provision
was formerly in Rule 105 and 1t provided that the case should
he deek@te& and the record filed within 30 or 40 days after the
filing of the notioce of appeal, but that is out now.

MR, MITCHELL: We ocan put in here that this shall be done
within the time in whioh the iecerd Las to be filed in the Qourt

of Appeals. That will sort of shove that over to the rule and

said about it.
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MR« DODGE: Yes, it is my feeling that the praecipe, as
~ they call it, ought to be filed very promptly after the appeal
| is taken.

MR. CLARK: Would it not be better to do it this way:

"Not later than 10 days after the filing of the notice of ap-

pealt?

MR. MITCHELL: Well, ﬁhen, you are up against the ques-
tion of whether you have got a transeript from the oourt re-
porte s
; MRe DODGE: That 18 not required for the praecipe, the
actual transoxript. This is just a notice of what is needed.

MR MITCHELL: Does he not want to see his transoript
and pick out the portion he thinks necessary before he files
his praecipe?

| MR, SUNDERLAND: There might be a good deal of it that
wculd not need to be transoribed at all by the reporter.

MR. MITOHELL: It you required him to filé his praecipe
before he had got his transoript and he has not got it before
him to piok and choose, he will just call for the whole thing.
If he has it he may eliminate something. |

MR. DODGE: In his praecipe he shall state what parts
of the transoript of testimony he desiree included.

MR. MITCHELL: How ocan he state it if he has not got it?

MR, CLARK: I have drawn it somewhat on the basis that he

would have i% Qafeze hime. 0f course we could change it and'say
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% #later furnish transcript of such parts'.

MR. LEMAN: There is no time now provided in the equity
rule as to when that should be done.

MR. MITCHELL: One of the greatest causes of delay in
the Federal Court of Appeals is delay in getting transoripts
and this is due to delay in the reporter's system. You will

have out in the western Federal courts a man who habitually

reports for a oertain judge. He will get into the trial of

cases during a term and he will get through reporting a long

‘aase.and then he ought to be relieved and take his place so

he can out the record if the parties waht to appeal. Instead
of doing that, he keeps right on reporting every case during
the term and you can not get your transoript sometimes for a
month or a week after the oage is tried.

| I remember when I was in the Department I thought of try-
ing to split up oriminal cases and make some rule that would
require these distriot juﬂges, wherever another reporter was
available, to release the man in order to enable him to get
out these records. They just will not do 1te. I think
in your rules you have gét to take into account the question
of getting hold of a transoript and the diffioulty.

MR. LEMAN: I see one oase oited here where the appeal

was dismissed for the failure to file the praeoipe with the
clerk, Thgt-is in 8 F»(3d). I wonder if I oould see that.

MR. MITCHELL: What is the present xule about time for




filing?

MR. LEMAN: Not specified.

-MR. CLARK: There is no specification.

MR. LEMAN: It is Equity Rule 75.

- MRe CLARK : I think the record ma£ter is only covered in
two ways. First, the statute says the record must be filegd
30 daye before the period; second, the Cirouit Court of Ap-

i peals rules in general have provisions, and the Supreme Court
has a rule on it too.

MR. LEMAN: Uguslly the Oirouit Qourt of Appeals rules
are copled from the Supreme Court rules,. There are some
slight variations from oircuit to oirouit, but they take the
Supreme COourt appellate iules as a model, With minor varia-
. tions, I think they follow the general model. They change
the numbers sometimes and get one or two more.

MR, DODGE: I think some time limit should be put in here),
subjeoct, of course, to deiay in case of the impossibility of
getting transoriptss I have known that to delay an appeal
for five or 8ix months.

MR, MITCHELL: You could put in a time limit here and
say 1t shall be extended by the court if the -~

MR. LEMAN: Transoript is not available or other specifio
reasons shown? ‘

MR. CLARK: Here i1s the Fourth Circults I might say that

the Ciroult Gdﬁ&t of Appe&ls'has very long proviesions about the
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4. ment as to how the record shall be made up and what must go

form of appeal, and here in the Clrouit Court of Appeals is
a provision that the judge shall have power to detem ine what
should be included, and 8o ons  There is a whole pages

MR. LENAN: In what?

MR. WICKERSHAM: fThet i8 like the Supreme (ourt rule,

MR. CLARK: That happens to be the Fourth Cirouilt.

‘MR. WICKERSHAM: In Rule 75 here is an elaborate state-

in it.

MR CHERRY: Just set out in here.

MR, LEMAN: You are syeakihg of Equity Rule 75, General?

MR. WICKERSHAM: Equity rule? |

MR, CLARK: That is the one we worked on.

MRs LEMAN: But he is talking about a general rule, are
you not?

ﬁﬁe WICKERSHAM: Just make that applicable with such
changes as are neoepsary to the combined praectice.

MR, OLARK: 0f oourse, we made that the basis of what we
did here, except that I took out the narrative form.

MR, WIOKERSHAM: Yes, I know you did.

MR. MITCHELL: It just ococurred to me, is it ﬁet the prac.
tice for the clerk of the Cirouit Court of Appeais to super-
vise the printing?

MR. DODGE: Yes.

MR, MITCHELL: - You have got it, "the olerk shall*, which
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makes the distriot 0lerk supervise the printing in the Cire
culit Court of Appeals.

MR. CLARK: I thought he did.

MR. LEMAN: ©No, sire

MR, MITCHELL: Every court has its own olerk do 1t. You
file with the Court of Appeals the typewritten material which

you want in the record and the olerk of the Bourt of Appeals

- is the one who supervises the printing.

MR. LEMAN: That 1s done to have a uniform style of
printinge Otherwise, every distriot olerk would have differ-
ent printing. The Distriot Court of Appeals gives 1t to one
printer, he knows how it ie to be done, and it makes for uni-
formity. |

MR. MITCHELL: B8trike out "supervising printing".

MR« TOLMAN: fThat is done both ways. when there is a
difference between the clerk of the distriet court and the
¢lerk of the Circuit Court of Appeals. In the case I had
the judge of the Clroult Geurt\aiiAppeals asked me not to give
it to the distriot olerk to be printed but to give it to the
Cirouit Court of Appeals olerk, so I think it has been handled
both ways. |

MR, LEMAN: I did not know that.

MR. DODGE: The distriot olerk is the one who has to
certify to the record. ;

MR. CLARK: Yes, the distriot clerk very clearly has to
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| to do with it.  The parties get together and hire their own

certify to the reocords (Examining papers) This is printing
recorde by consent; in that oase the printing shall be super-
vised by the printer designated by the clerk of the Ciroult ,
Court of Appeals.

Mii. DODGE: 1In our 8tate oourt %ﬁé clerk does the print-
ings I am not sure how it is in the Federal court,

MR. MITCHELL: In our State court ne clerk has anything

printer.

MR, LEMAN: We do not print theme

MR. DOBIE: That is the Virginia practioce,

MR. LEMAN: We have seven judges in the Supreme Court,
and in the lower court there are three carbon copies made of
the testimony besides the one for the lower court, four in all,
and we take up three typewrltten ocopies. The assumption is
that if you get three judges of the Supreme Court to read it
you are doing well, I think their rule only oontemplates
that only two of them will read it and three is plenty for
them.

MR. DODGE: You do not have the narrative form?

MR. LEMAN: TNos You better take out anyhow about the
dietriot olerk supervising the printing, and if in some dis-
trictes he does 1%, he eén still do it¢ I do not think we ought
to do anything here to ohange the pracotice., We can leave that

open and if there are disiriots where he does it he ocan con-
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tinue to do ite. I do not think we ought to foreclese it,

MR. DOBIE: I think that ought to go out. |

MR, WICKERSHAM: Rule 76 of the Supreme Oourt Sontains
a piovision: #In preparing the transoript on an appeal es-
pecial care shall be taken to avoid thé incluslon of more than
one copy of the same paper”, and s0 on, and 80 on.

MR.. CLARK: That is the next rule here.

MR. MITCHELL: 1Is that the next one?

MR. CLARK: Yes,

- MR« MITHHELL: Seotlon 865 of the Codeé says that the
réeerd of the Qircuit Court of Appeals shall be printed #néer
such rulee as the lower courtbhall presoxs be. That is a new
one on mé. In the 8th Circuit the typewritten copy is filed
with the Court of Appeals and then I get an estimate from the
clerk of the Court of Appeals as to the cost of printing andg
gend him the money in advanoes.

MR. WIOKERSHAM: I think that is what is usually dones

MR. MITCHELL: The statute directs the lower courts

MR. CLARK: |Here is the rule in the First Ciroult, Mr.
Dodge's oircuit; it says: "Transoripts of records may be
printed under supervision of either &Es clerk of this court or
the clerk 1a.ths lower court." That is February 13, 1911;
entitled An Aot to diminish thefost of appeals, 38 U.8.0, 6B.
In either case the olerk is charged with the duty of having

the printing done at a zéasanable cos8t and then there is a
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provision for an estimate of expense.

MR, CHERRY: VWhy not strike out that statement about
supervisiné?

MR, DOBIE: I second that,

MR. CLARK: I did it because of tﬁe statute, 865,

MR. CHERRY: Leave it to those clerks that seem to be
working at it.

MR« DOBIE: I think that is a detail that we better not

go into. I seoond thet motion, Mr. Chairman,

MR MITCHELL: It is the sense of the meeting, as I under.
stand it, that the words "and superviee printing! eh&li be
stricken outs

MR. WICKERSHAM: What rulé is that in?

MR« MITGHE?&: We are dealing with subdivision (¢) of
Rule 106.

MR. DOBIE: fand supervise 1ts printing". 8top the
sentence with "recordf.

MR. MITCHELL: I also note, Mr. Reporter, that we ought
not to limit the lower court to merely eliminating thinge whioh
he thinks are immateriale He ought to be given the discre-
tion to insert things which he thinks fairly explains his rul-
ings. They are sensitive a&bout that and the lawyers might
neither of them like the decision and might leave out some thing
that he thought ought to be in there so he ought to have au-

thority to add as well as to eliminate.
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Now, a8 I get 1%, you are merely providing now that %he
cierk shall aspemble the material for the revord, that the
court may direct the elimination or addition to the record,
and then we have stricken out the last sentence. Is that
clear?

MR, CLARK: Yeso

MR. MITCHELL: 1Is there any objeotion to that?

MR. TOLMAN: 0.K» |

MR, MITCHELL: Mr. Leman had a propesition about the rule
that he wanted to mentione |

MR, LEMAN: T was just wondering whether we should make
any more emphatic statement for the Bar that bille of excep-
tlon are no long er necessary. I was not here yesterday af ter.
noon and I did not get it myself from the first reading, that
this 18 the seetion that does away with it. I asked Profes-
sor Sunderland with respect to that and he says thia is the
seotion,

MR. MITCHELI: It says at the bottom, "No formal bill of

exoeptions is necessary to prevent any action of the ocourt for

review,® That is in (b) at the bottom of the page.

MR, LEMAN: I think that covers it.

- MR, MITCHELL: YAnd the record may set forth, without
the necessity ef allowance of a bill of exceptions, the steps
ﬁaken in the trial, ineluding rulings", and so ons

MR« LEMAﬂz I think that is plain,
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| ting in here will be oificially before the court, and it seemed

to me that that was only & question of oertifications I think

|

!

~explain his ruling.

where the parties just agreedon certain parts of the records

point that Judge Donworth raiseds He was worried as to how

he was a little disturbed by the certifioation by the olerk

B ministerial acte The judge may want something in there to

MR. MITCHELL: In the next rule we have got & provision

for a substitute rule with respect to a bill of exceptions
MR« CLARK: My point goes a little further beyond the

the material in the old bill of exceptions and what I am put-

alone, although these various rules provide for certification
by the clerk.

Is it desirable to provide here -~ I think prébably sub-
division (o) ought to have in'it the provision for the clerkts
certificate anyway because that 18 so general here -~ is it
desirable to have the judge sign the record and auvthentiocste
it? It seems to me it is a formallty, but, nevertheless, if
it would make various people who are used to & bill of excep-
tions feel a little better having the judgets signature on it,
it is a simple thing.

MR. LEMAN: I do not think we ought to expeot the judge to a
%erfozm‘a ministerial aot, and I do not see anything to it.

MR. DODGE:  As Mr. Mitchell suggested, it may be more than

MR. LEMAN: Do you want to put the burden on the judge?'




I thought Mr, Mitohell intended to make it so that the judge

' could do it if he wanted to, but if you adopt the suggested
gxule you would go to the judge every time for a certification.
Now, what would be the foxrm of aerﬁifioation? If it
covered Mr. Mitchell's point, it weulé!be a certificate that
these praecipes covered evérything that is offered, and he
would have to cheok it up, which I do net think he would have
:'the time or the information to do. If that meant merely a
certificate like the clerk's ocertifioate, that this is a cor-
| reot tranacript’of what he instructed them to put in, it is a
ministerial aot. 8o, it does not seem to me that we ought to
put that burden on the judge. I think all the Chaimman meant
was o give the judge an opening if he wanted to assert himself
o say, "This ought to go in.*
1 MR. MITCGHELL: 1In Rule 108 with respeot to condensing the
greeoré and getting‘up what under the old praetice might be call. |

i
i

&

ed a bill of exoeptions by agreement, that has to be done by. the
approval of the clerk of court and the clerk certifies it. But
the lawyers ought not to be a116§6d to get together and fix wup
what amounts to & bill of exceptions among themselves unless the
court has a orack at it. Otherwise he may be reversed when he
ought not to be.

| MR. CLARK: Of course, I do not really think that this 13‘
_|necessary, but I wanted to have Judge Donworth's positionfairly

mtated because, of course, 1f he ie not convinced, there may be
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others who are not convinced, and in talking with him he was
troubled a8 to how you got the material fommerly in the bill
of exceptions, that is, rulings, and so on, officially before
the court. I said to just put it in the record but he thagghﬁ
that would not do 1ite |

MR. LEMAN: If you have a full record 1t shows the ruling
of the oourt, The reperter takes it all down?
s MR, WICKERSHAM: If you are preparing a transoript of the
ial in the record to go before the upper court in order for it
to scan it to see if there is error, what would the upper eeur%
require put in to show that that was an authentio record?
Somebody's oertificate that this was the reoord? It i8 not

all the record, I suppose. It is such portions of the reocord

as are agreed upon by the parties or «-

MR.LEMAN: Covered by the praecipe.

cation by either the judge or the olerk hefore the appellate
court can take that as an authentic record on which to pass.
Now, as the Chairman says, we can not let the parties get to-
ééther and fix up what they will. Tne jﬁdge wﬁa has decided
the oase has just as much an interest as they have to see that

the record is correct.

nine casges out of a hundred I am sure it will be done by the

] y .
| testimony and you get the pleadings and other documentary mater-

MR, WICKERSHAM: But there must be some kind of a certif i

MR, DOBIE: Why not put it "oourt or olerk", and in ninety-

¥




clerke.

MRe MITCHELL: I am not so sure that we ought not to re-
quire the approval of the courte. This is the way it would
work under the system that I have been familiar with: It ig
a purely formal aot on the part of the éourt unless he has
something in his head about it that he wants to take oare of.
If the parties agree on a settled oase, as We used to call it,
I"under the code system you just hand it to the judge with the
stipulation of the parties, and so on, and he just says,
“Approved", and it is oertified up to the olerk of the upper
court, If the parties get into a wrangle ag to what ought
t0 be in it, then he has to settle it upon five days notice,

Under this first rule, where each patty requests what is
to go in, when the olerk gets the record up according to the
%pzaeeipe, 80 much that the plaiptiff asked for and so much thady
the respondent asked for, he takes it to the judge and says,
%Here is the record”, and he approves it. You do not have
to have a hearing on it, but that is the time when the judge
has a right,if in his disoretion he wants to, to add or elim-
inate something. Otherwise, the record will be made up
without his being given anbpportunity to do anything with it.
I do not know of any practice that I am familiar with where
the record on appeal 18 heard without an order assenting to the
record by the judge, or, at least, the judge's appréval endorg-

ed on ite
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MR, SUNDERLAND: We had that for a awwpm‘»u Michigan,
but we have official stenographers and we have the ocertificate
of the stenographer that so far as the record represents his
transoripts na is correct. I think «ﬂmao aonvn be quite a
protest if they did not have any owmnom whatever to protect
themselves. It may be a mere formallty in moet cases but they
SWwH feel better if they have got & chance.

MR. WICKERSHAM: In the State praotice in New York the
judge settles the case. The mwﬁmwwmaﬂm proposes the case,
the respondent goes uver the case and proposeg suggestions
or eliminations; they get together if they oan on 1it; if they
can not, the appellant gives notice and then they go before
the juge and 1f he settles it or if they agree they file a
stipulation and hand up the case to the court. If it is &
cage that has been ¢losely contested mwu involves some things
Ww is interested in, he will scrutinize it to see if it con-
taine the questions that should go up.

MR. LEMAN: The praoticewith whioh I am familiar takes 1%
all up, and I think in equity cases it would be the usual
rule, especially if you out out dwwuuwunmawém form as we are
now proposing. You see, there is & provision in the present
equity rule that you only put up to the judge as to whether the
narrative or condensation is a fair statement of the case, TYou
present it to the judge for approval becsuse there is the

question of whether you have done a proper job, &nd the other




fellow ought to be heard, I do not think that is a case of
 protecting the judge as much a8 it is the other fellow in case
fief disagreement, I think in praotice when counsel are agreed
the judge's action is a formality.
We are proposing to eliminate the!‘ narrative requirement
iif we can and have just the whole record go up. If the whole
Ereeérd goes up how could the judge have anything to do unlessg
he says the stenographer was incompetent and left samething out
which he remembered, and he ean only do that by reading the
transcript whioh he will not have time to do.

MR, SUNDERLAND: He may bave his notes.

MR. LEMAN:  The likelihood that he would a note that the
official stenographer had omitted % ve'ry unlikelyq

MR. WICKERSHAM: It wuld not be all the regord.

MR. LEMAN: Yes, I can gée, where only parts of the

‘record go up, you would want to have an opportunity for the

ij:}udge to look at 1%, and it may be that there is not enough dif-
ferenoe in practioce between the two éaaeﬂ, where you take up
parts and where you take it all up, to make a different rule.
} MR. DODGE: T think you axe entirely right. It ocours to
éme that in equity appeals the judge does not have anything to
do with the records |

MR, MITCHELL: He does 1f there are differences,

MR. DODGE: With a narrative statement, that is different.,

MR LEMAN: Yes, in the pracoipe, Revently we had a oase
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‘i statmente In our system we go up in narrative foim and the

where the appellant wanted to put in a lot of stuff inrhis
praecipe that we did not think ought to go in the record, and
g0 we had a right to be heard. Wherever the parties are not
in accord that right should go to the judges

MR, MITOHELL: The record, as & rul e, is an authorative
statement.

MR DODGE; Yes, the judge must approve & narrative

judge has not anything te»da with it.

MR. LEMAN: The reason he has o approve the narrative
statement, I think, ie to give thé other fellow a chance to
objeot. He must motify the other fellow and that gives him a
chance to oi;eets If he does not objeot, the judge signs it
as a matter of routine.

I do not think we ought to stay very long on this because
it 18 just a question of whether we are going to save the judge
one more thing to sign, if we are in doubt bout whether he
wants to sign it. If he certifies that this.ig a oorrect copy
of all the record in a given eése -- I do not see how it could
certify it. A1l he could do would be to say, "Approved', ¢ 43
there 18 doubt about it it seems to me perhape it would be safé& ;
to provide that he should aay "Approved¥, although I think in
ninety-nine peroent of thﬁ cages that will be & meehaniaal act.

MR, MITCHELL: It weuld be, yes.

MR. SUNDERLAND: The only objection would be where in the
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1some annoyanoe, but 1t will not cause muoh delay. It may mean

Cirouit Court the judges travel around, and it would be hard
to get hold of your judge and it would ocause delay.

MR. DOBIE: That is our trouble, with fifty counties,
and some of them as far away as Blg Stone Gap. I observed
that I oould have gotten from Gharlettséille to Quebeo four
hours quicker than I could get to Big Stone Gap.

MR. LEMAN: In these days of automobiles it will cause

sending & messenger by automobile to where the judge is to do
1ts A

MR. SUNDERLAND: If it will not cause much delay, I think
it will prevent a lot of feeling on the judges.

MR. DOBIE: You mean a mandatory requirement that they
sign it?

MR. BUNDERLAND: Yese

MR. DOBIE: Do you make that motion?

MR. S8UNDERLAND: I make that motion.

MR. WICKERSHAM: What is that motion?

MR, MITCHELL: That is that in all cases before the record

and appreied by hime.

MR, CLARK: Would he oertify his approval, or does he
certify the acouracy?

MR, MITCHELL: He would just say "Approved, United States
District Judge."

is certified up by the c¢lerk, it must be committed to the judge| -



MR. CLARK: I think it would be difficult to oertify the
acouracy, and I am afraid that 1s what Judge Donworth had in
mind. |

MR, LEMAN: He will not approve it if he has any quesﬁién'
in his mind. If it 18 & oclose( réeexﬂ‘he can take it and
thumb 1t over and examina the rulingse I think that will
cover Judge Eenﬁerth*s pain§a

MR« CLARK: I hope se. Judge Donworth said, "Suppose
the stenographer has made a mistake,"

MR. LEMAN: The judge oan oaﬁah it in that way, I think
he will agree that 1t is covered. If not, he has a day in
eeu:ﬁ‘stille

MR. CLARK: You will notice some of the commente of the
committee that we ghoudd require official reportérg,

" MR, MITCHELL: Ve can not do anything of that kind. We
have been trying to get bllls through Qongress for years to -
appropriate money for thét and can not do it when Congress re-
fuses. It is very desirable that we have an offlcial report-
er regulkrly employed by the Gavsrnmént§

‘MR« DOD GE: That 1s what we have,

MR, DOBIE: That is the code praotice, to have official
stenographers,

MR. LEMAN: OQur stenographers are not pald by the oourt.

MR, MITCHELL:  You would think with all thie unemploy~

ment money going around 1t would be a good ohance to have that
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“time being, does it not?

supervising printing.

1t untouched and if they think there is a problem there they

‘ean do something to the rule to cover it.

dones
The motion was made to require in all cases that the record
before being certified by the clerk shall be committed to and
approved by the judges All in faveor of thatisay HAye',
(The question was put and the:metien prevailed
without dissent.)

MR, MITOHELL: I think that oleans up Rule 106 for the

MR. DODGE: Is the printing to be left to local regula-
tion?

MR. MITCHELL: We are eliminating the provision about

MRs CLARK: We are not going to say anything about it and
we are going to allow the Cirouit Courts of Appeals still to
violate the law. |

MR, MITCHELL: We provided two ways of getting the reoord
up; one is this method, and the next one is by brief statements.
We have provided two ways, and that is the end of it, is it not?
It would be my 1mpresaiéns - I think you aught to0 have & com—
ment under this rule ﬁe;the Supreme Qourt calling attention to |~

the situation about printing in the statute, and that we have

Is there anything further now on 106? Was that where you

wanted to provide for certifioation by the clerk?




MR. CLARK: Yes, and disapproval by the judge, I suppose.
That would put in another sentence.

MR. MITCHELL:  And if approved, shall thereupon be
certified by the olerk in the appellate court?
| MR. CLARK: You would not want to;say that the clerk shall
submit the record to the judge to be endorsed with his approv-
al? Of course it would mean that vhe lawyers would have to
i+ cheok up and seé that the clerk has done that?

MR, MITCHELL: Just they shall be submitted and then if
the olerk is not efficient the lawyers can do it. Anybody
can do it.

MR. LEMAN: Have We made & note, Mr. Chairman, of your
suggestion to cover Mr. Daggefa point as to the time in which
the praecipe uheulé be filed?

MR. CLARK: We did not have them do anything about thate.

MR. DODGE: I thought you were going to put in a time
limit of ééme kiﬁdo

MR. CLARK: I guess we didtnat settle 1t. I suggested
ten days after the noti@é of appeal and then the question came
up a8 to the getting of the txénseripte

MR. MITCHELL: I suggested a fixed time 1imit and then
the oourt might extend it for cause shown, that the trangoript
wmg not availsb le or for other cause.

MR. CLARK: Ten daya?

MR. WICKERSHAM: I think that is too short.
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I 40 dayse, you have 30 days --

el

MR, LEMAN: I do not like to have the rule more honored
in the brief than in the observance, and if you make 1%t 10
days that is what will happen to it. I would like to make
it a little longer.

MR, MITCHELL:  How does the 20 days fit in, within the

30 days forx dooketing?
MR. CLARK: I do not know; if you have to docket within

MR, MITCHELL: Do you dooket the case by sending up &
préliminary record? ‘

MR. CLARK: I wonder if they do} as I remd this, they
are supposed to have the whole business. This is the 8eocond
Cirouit: "It shall be the duty of the appellant to docket the
oase and file the reocord with the elerk of the court before
the return day of the oitatione For good cause shown the
justices or any district judge may enlarge the time upon four
days notice.*"

The appellant must have the oase dooketed and dismissed.

MR. DODGE: It seems to me that the ten days is ample and
more than is ardin&xily taken. I think the fellow who files
his appeal quite frequently files the graeaipe with it. Ir
you do not want the pra391PE, the appellant should étate what
he will furnish the olerk, with such transoript as he has indi
cated there at that time, or as soon thereafter as he can get

ite

 MR. MITCHELL: Bear in mind in support of that that this
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time for appeal is three months, and the fellow who is going
. appeal in most cases.

| five days. The evidence is thé only ﬁhing that would take

- the appeal?
§ kind, and where that has ocome from before is really from the

é Qiroult Court of Appealst rules. There ie a provision in the

 statutes about a citation on appeal.

' he could file his appeal. He could file his motion within the

t0 appeal will order his transoript before he perfeocts his
MRe DODGE: I suggest making the time for the praecipe

any time.

MR. LEMAN: Where is the provision for the return day on

MR, CLARK: There is no provision for anything of that

MR. LEMAN: That makes a return day, that is right,

MR. CLARK: Then the Circukt Court of Appeals! rules pro-
vide that the judge in the olitation shall state the return day
of the appeal, whioch shail not be later than usually either
thirty or forty days from the date of the citation.

MR. LEMAN: This is semath;ng éifferent from the -~ prac-
tically, this ie a provision as to when that appeal must be
filed in the Court of Appeals, and if you do not put in some-

thing like that a fellow would not have any time within which

statutory time and his notice of appeal as we now have it, and |
then he might wait a year. |

MR CLARK: I am a little worried about 1t.
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MR. LEMAN: 'I do not think we can leave that opens I
think we have got to c¢lose that gap. I think every 8tate
mua% have some praotice by whioh the appellant is required to
complete the record of appeal and get it in. That goes be-
yond your point about following up théipsaeeipe; That means

to get everything done and the papexa,fi ‘the appellate court.

=

He might hold the whole thing up for a year before he got them

MR, MITOHELL: Ie there not & statute or a rule that
requiresg -- ‘

MR. LEMAN: That is why I asked?

MR. CLARK: I think it requires & oitation. Is that not
again one of thg*% provisions we ought to hesitate about, when
ne shall file it in the upper court?  The tyouble is that
if we do too much hegitating we will leavé it all in the air,

MR. LEMAN: ‘?Eere is a Supreme OGourt rule on it, and I
imagine it is oopiéd —-

MR, WICKERSHAM:  What rule is that?

MR« LEMAN: It is Rule 1@; paragraph 1.

Mis MITCHELL: ‘ei course, there has to be & provision
fixing the time within which the appeél should be returnable
in the upper court, that 1s, dooketed there, so as to get the
Jurisdiotion, but I had supposed that the rules of the appell-
ate courts covering the --

MR. LEMAND: Maybe it is out of our province.
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MR, MITCHELL: I suggest that we refer that to the Re-
porter, 1 think we have to cheok this back in active prao-
tice. I would like myself to talk to the olerks of the Cir-
ocuit Courts of Appeal and distriot judgee before we ean,aét
intelliéently about this thing.

MR. LEMAN: I+t is a matter in whioh the Reporter 1s some-

what handicapped beoause it is so largely a matter of practice

1. and it 1is gsomething that has to be approached and pretty oare-

fully cheoked.

MR. MITCHELL: I think it is a matter of detall, and get-
ting the full pleture in the particular gcourt is something we
ought to consult the judges and the clerks about,

MR. LEMAN: Would you consider that that might be not
our provinoce?

MR, MITOHELL: I had not dealt with it in that light. I

had supposed it was all oovered by the appellate ocourt ruless

MR, LEMAN: That is the question I am raising, whether
this question of when you would file the thing is outside?ihe
district court practice. rhé praecipe that Mr. Dodge spoke
about has got to be done in the distriot court. The lodging
of the appeal and the appearance in the appellats'eourt‘is
something that has got to be done in the appellate ocourts. The
point is this, that this is not within our appointment, and

maybhe we -

MR. WICKERSHAM: 1Is not this the point: The appeal ordi-




B ~and Rule 10 of the present Supreme Court Rules gags.inta that

muet do, and this praecipe is in the Bupreme Court rules as the

narily brings up or calls for a transoript of the record from
the lower court on ﬁhich the appeal may be heard? Now, in
order to perfect the record you have got to get the evidence,
which is no part of the record ordinarily unless embodied in
a case or a bill of e;septions»perieqtéé on appeal in the lower
eourte. Then, having that, the question of how that trans-

oript of the record shall be gotten to the appellate court,

slaborately.
will

MR, DOBIE: 1 think y@u/ﬁng a similar rule in every
Court of Appeal, and I am rather inolined to think that the
judges in the Qirouit Courts of Appeals may not like us to
mess with 1t.

MR, MITCHELL: We are substituting a nokice of appeals
for a ¢itation, and the oltation fixes the return date, while
the notice, of oourse, does not.

MR. LEMAN: I+t says here that within the time required by
law you must take the notice of appeal. That tel&tes, of
course, to the time of asking for appecal and does not relate ta
the term date. This thing is sort of mixed up because the

appellate rules require what the eclerk of the distriot court

appellate court, and I think it is in the Circult Court of Ap-
peals' rules, so 1t shows the same practice in the appellate

practice as in the lower court.
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MR. WICKERSHAM: Is that not simply begause the appell-
ate court wants to have a perfeot record before it, wants to
have the record prepared in a oertain way; so, it says, as
the Supreme Court does in its Rule 10, the olerk of court
from which the appeal comes ghall do 5ettain things to perfeot
the record in a oertain way, conforming té thelir ;deas of what
they waﬁt pregsented to them in order to pass on it?

MR+ GLAaK{ May I make Bome suggestion about Rule 105 on
this matter of time? In the first place, it is true that
the Cirouit Court of Appeals' rules in the various cirocuits
do cover it in allowing & time for the oitation.

MR. DOBIE: Yes, but we have ruled out the ocitation.

MR, CLARK: The judge allowing the appeal shall fix the
time and it shall not be thirty or forty dayss We want to
abolish the oitation, and I am afraid if we do not say some-
thing about 1t -~ if we just want to fix in so many worde the
exact time, we ought to at least say that the parties ghall
gerve copies of the notice of appeal upon the oppeeing parties
or their attorney ~-

MR, MITOHELL: VWhy not stiok right in there, "and suoch
appeals shall be returnable within 4e;ﬂays after filing"?

MR. CLARK: I really think that would be better. If we
do not want to say 40 days, we ought to say within such time
as the rules of the appellate court may presoribe, but I do

think we ought to say one thing or the others
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| that simply says for the purpese of thé appellate court rules

MR. MITCHELL: We have got a statute now which says the
citation is returnable within 40 days, have we not?

MR, LEMAN: It may be the statute, but the Supreme Court
rule says: *When appeals are allowed the citation shall be
made returnable not exceeding 40 days éﬁcept in the far western
Btates where it is 60." The fact it is not in this rule
wuld indicate to me that it is not in the statute.

MR, CLARK: It is not in the statute.

MR. MITCHELL: You are talking about appeals to the
Supreme Court of the United States.

MR. LEMAR: Yes, but there &re similer provisions in the
Circuit Court of Appeals! rTule.

ﬁRa\GHERRYa: Ve will have to fix a day that is to be the
day of the beginning of this thing, asrthevcitation was, and
then let the rules apply, the Cirouit Court of Appeals and the
Supreme Court rules apply from that day. We h&ve'ne ol tation
any more.

MR. LEMAN: Notice of appeals

MR. OHERRY: We have & notice. Now, can we not say some-

thing here -~ I do not have in mind the form of it -- something

this shall be the equivalent of the old e¢itation? 7
MR. CLARK: fhat 1s just what Mr. Moore wWhispered to me,
and maybe that oan be worked out, but we have to cover this

so that under the Circuit Court of Apgea;sf‘rulas,that court
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- 30 dayse

in fixing the citation could make --
MR, CHERRY: That is out, because there is no citation,
but it does ocover the maximum time.

MR. MITCHELL: How would you have that provision now as

to this rule?  The oitation must be returnable not exceeding

30 days from the day of signing the oitation.

MR. CHERRY: There is no return any more. You have got

MR. LEMAN: Tpe way to do that would be --

MR. CLARK: What I want to get away from is any question
that they must go to the judge to fix the time.

MR. WICKERSHAM: Not if you fix a uniform rule.

MR. CHERRY: HNot Af we say this shall serve the purpose
of the citation and the time allowed -

MR. CLARK: 8hall be the maximum.

MR. LEMAN: That would answer the point, but I do not
know whether that is proper. In some oases the judges may ve:
properly hold down that eitation period where they think that

the appeal is resorted to for the purpose of delay, where the

recoxrd 1s very easy. I know a case where a fellow appealed, | -

a really frivolous appeal, on & suit %o foreelose a mortgage,
MR. WICKERSHAM: I think you will get a great confusion
if you have a various time subjeot to the whim of the indi-
vidual judge.
MR, LEMAN: fThat is the way 1t is now.

'y




:‘~1ng the appellate ocourt to modify their yrules to cut out cita-

MR, CLARK: It is confusing,

MR, LEMAN: I do not think 1t is oonfueing. You have &
lot of rules and you have to find your way around. That is
what you will have to do now, and this will make it simpler.

MR. MITCHELL: = The thing that st¥ikes me is that by
adopting this method, giving notioce of appeal irs tead of cita-

tion, in view of these rules of the appellate court it is fore-

tions and there would not be such a thing any more, and it
makes me wonder whethar‘er not we better stick to the ocitation
that they are used to and not have the notice.

MR. SUNDERLAND: That is such an awful thing.

MR. LEMAN: I was arguing that the oitation is not in our
funotion, that is, those return days when you oan file it, and
there are other things in those rules that we have oonsidered
that are not our function, like the praecipe, which is pretty
olearly our fumetion, yet it is covered by the appellaie gourt
rules, Whatever changes we make on the citation they will
have to conform to.

MR. CLARK: And obviously cover a lot of things —-

MR. LEMAN: Thet are none of their businessa.

MR. MITCHELL: We can say the appeal shall not be perfeets
ed unlees the return is in the upper court withiﬁ the time.

MRo LEMAN: Make the time 30 days unless another time may

be fixed by specific order which he may obtain from the distriot
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courte

MR. WIGKERSHAM: 1Is it not a simpler rule, which is es~
tablished by all the courts, that you give your notide of ap-
peal, you have to file your transoript within some designated
time fixed by statute or rule of the u@per ocourte If itv is
necessary to get that time enlarged for some good and suf-
ficient reason the judge, of oourse, can do it.

MR. LEMAN: Can you endarge 1tt

MR, WICKERSHAM: Enlarge the time for filing the record?

MR, LEMAN: You can not enlarge the time of the citation.

MR, WICKERSHAM: I am not talking of the oitation. You
are substituting & notice of appesl. In the oode practice,
which is uniform everywhere, you must serve your notice of
appeal within the given time after the entry of the judgment
from whieh you appeal. That is your appeal,

Now, in ordex to proteet your record whioh has to be
certified up from tie lower court to the appellate court, you
must prepaxe the reqord and file it in the upper court within
a certain length of time 11!1_13‘58 for good and sufficient cause
the judge shall enlarge that time,

I do not see any diffioculty with #hafsystem, That is
what we do,

MR, MITCHELL: There is one little guirk, due to the
hiatus in the situation. '.Ehe appeal that has been perfected

below and sent up, you have to have gome gourt that has juris-
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'reqﬁire some sort of dooketing in the upper court primerily.

'L\work, and what they do is that within this return date of the

diotion, The appellate court has not until it ise entered
up there and docketed. The lower oourt has lost it by the
notice of appeal exoept for oompleting the record, That is

all he has authority to do. That is why it is that they

I know if you leave it just to the filing of the complete re-

cord and that takes a month or two to get ready, it will not

eitatien,iit the transoript i8 not ready and the bill of ex-
ceptions ig not settled, and all ﬁhat, the olerk of the lower
court in obedience to the oitation will tranemit to the Gircuit
Court of Appeals part of the reocord.
MRs LEMAN: All he has got.
MR. MITCHELL: - The formal papers, neﬂce of appeal, and
so on, and get it doocketed up there, and they~ée thate 8o,
if you jést adopt the plan of Aat having anything filed above
until you have got your oase all settled and sent your record
all up, you &re in trouble about it. |
ER. WICKFRSHAM: Unless as in the case under the code,
the case must be made aﬁa filed within a certain time unless
that time is enlarged by the courte
MR. MITCHELL: I suggest that this subjeot be referred to
the Reporter to make a further-investigptian of the situation
and that he bring another rule to meet what he thinks will fit
the aituétion‘




49

13

“we are saying he has not got his appeal perfected unless he hag

-such provision as I have here, that the bill is not perfeoted-—-

MR. CLARK: I should bve glad to do that, I would like
to state my own reaction now and ask if there are any questions
about its It seems to me that we ought to go back to the
original provisions in Rule 105 at the end -- we made & pro-
viso about putting a limitation on whﬁﬁ a bill is to be filed.
What we are talking about 1s thies Within a time provided by |

law a party may effect an appeal by doing certain things, and

done the:fellewing --~ 80, I think a sound argument ocan be made
that it is within our power, and if we do not put that in we

have two alternativesm; first, to try %o kave it up to the Cir-
cult Court of Appeals’ rules, and ae yet the Qircuit Court of
Appeals' rules are not very adequate, and until and unless the
Circult Gourt of Appeals change their Tules there is liable to
be a question. Or, we can go back to the oitation, and if we

do that I will throw up my hands. It means that you have to
go to the judge and get him to set a time. It is going back

into the dark ages. So, I again suggest that we come to some

we say if you want to appeal you make these steps, and this is |
your last step. |

MR. LEMAN: Did we take out that last sentence on the
ground that 1t was not our jurisdiction?

MRs CLARK: Yes.

MR. LEMAN: It would really cover the peint we are now
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. under the code. If the case is not filed in time you move

'unless the time 1s extended.

talking aboute
MR, CLARK: Yess |
Mi. LEMAN: On refleotion I see no objection to this pro-
vision, I think you exaggerate somewhat your dark ages
rules, because I think this ig 0.K. aﬁé maybe some improvements
MR. WICKERBHAM: It seems to me we are establishing what

is in effeot the code procedure. We do not have any trouble

to diemiss the appeal.

MR. MITCHELL: ¥here do you move?

MR, WICKERSHAM: You move in the appellate court, of
coursee.

MR, MITCHELL: How has 1t got there? Who is the moving
party that brings it up there?

MR, WIGKERSHAﬁi 0f course the appellate division is a
part of our court. The Court of Appeals is diffexent be-
cause 1t brings up the reoord which hae been méde in the lower
court, lt you can arrange that, it seems to me, by giving a
notice of appeal and requiring the reocord to be perfeoted
within a certain time which may be enlarged by the judge, with.

the right of either party to have the record set agide as is,

MR. DODGE: That is as in the last part of Rule 105.
MR. CLARK: Yes.

MR. DODGE: I move that that stand,
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| forty, and sixty in the westérn gtates, We might, of course,

MRs SUNDERLAND: I support its
( The question was put as to restoring the pro-
viso at the end of Rule 105, and the motion prevailed
without dissent.) | |
MR, LEMAN: We have to say whether it is thirty or forty
days, and I move that it ﬁe forty, merely because of the

western States. The Supreme Court now says & meximum of

consider some of the oircuits -~ you provide thirty, Mr,
Clark?

MR. CLARK: Yes,s

MR. LEMAN: 8o, 1f We are going to stick to & unifomm
time we should say forty, wnlesgsiwe want to put a contingenoy
in there like the Supreme Court hase

" MR¢ MITCHELL: Having in mind ﬁhat you have three months

in which to start this appeal, I am in favor of 30 days, That
gives you four months after jﬁdgment to perfeot your case.

MR. LEMAN: What you have to do 18 to fit your motione

If you put your motion in too soon your time would be running

too soon, and in order to carry out your idea you have to dela&

your motion for appeal?

MR« MITCHELL: You can do ﬁhat;

MR. DOBIE:  You do not h&vé to walt for the notice of
appeal. Frequently the lawyer starts pregaxing his transori

before he makes the notice of appeals

pt
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" running from the notice, We are talking about how much time

| before that time that argument would not be applicable., I
all right with me.

. motion to make it forty?

tional delay, but net muoh,

vided you take your appeal within --%. He oan enlarge it that

| wag, and if there isn't any question of the stay it does not

(sipe, do we? We have got the thing very well taken oare of

MR. LEMAN: But this time we are talking about starts

we will allow, and the Chairman said to make 1% 30 days, whioch

will make four months, and I said that if he had to file it
think it would be safer to make it forty, although thirty is
MR. MITCHELL: What is your pleasure? Will you make a

MR, LEMAN: I make that motion.
(The question was put and the motion prevdiled
without dissent.) |
MR. LEMAN: Do you want to diminigh the time as well as
to enlarge it?
MR. WICKERSHAM: | What, the time for appeal?
MR. MITCHELL: fTo file the reoord?

MR. LEMAN: This, of course, will permit a little addi-
MR. MITCHELL: If he has asked for & stay, he can reduce

ite He ¢an say} T will grant yéu a stay of execution pro-

mean anything.

MR. CLARK: On this we do not need any time for the prae-
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when he has to get it through?

MR. LEMAN: There is no time for it now. Is that not
the reason there is no time?

MRs DODGE: If he has to file his appeal in the 40 days,
he has to give the opposing counsel ti%e to file his praecipe.
I think we should give a very short time,

MR. LEMAN: Why give him any? That is his risk. Tne

i longer a fellow walts the more risk he takes,

MR. CLARK: There is one other matter that I want to
raige a questlon about that comes &n perhaps morefdirectly with
105, We have not specifiaally seld anything about c¢ross-
appeals. I ﬁo not know whether we want anything special,
or should we have sométhing special?

MR, DODGE:  Oross-appeals shall be consolidated into one
record.

MR. LEMAN: How does a man take a cross-appeal? The
game way?

MR. DODGE:  fThe same way.

MR, WICKERSHAM: fThere is nothing now in the rules about
cross-appesls? | |

MR. CLARK: I do not think there is, NOe

MR. TOLMAN: would not these rules cover all appeals, if
you did not call them cross-appeals?

MR. CLARK: Yes, that was the geneval theory ,J had.

MR. MITCHELL: I think that is sounds
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1 I might ask the other guestion: Do you think we have cover-

MR. SUNDERLAND: The conclusion might be that there were
no crosg-appeals and they had to be independent appeals if you
did not put anything in about them.

MR. CHERRY: There has not been any provision.

MR. LEMAN: There is nothing in type under that heading
unde r appellate procedure.

Mi, OLARK: While you are looking at that a little more,

ed the question of appeals in Jgry waived ocases? I think we
have without any question. The point is, for example, that,
due to the fact that there was n& request for special findings,
no motion for judgment, &and né exceptions, the appellate court
could not do otherwise in the Fleishman Construction Case but
to‘dismisa the appeal. I think we have covered that. This
sets.forth the method, Of course, we have done away with
the necessity of requesting special findings. The judge has
to'make special findings.

MR, MITCHELL: What about this oross-appeal point, be-
fore we pass on? | |

MR+ LEMAN: I find nothing in the index in Dobie., 1In the
index to Simpkins it refers to oross errors with.a short para-
graph where it says that a fellow Who t#kes no appeal can not
by assigning oross errors asgeri any jurisdiction for reviéwe

MR, MITCHELL: You might get into & wrangle on that.

MR, LEMAN: I guess oross-appeal merely means that the




other fellow takes an appeal of his own, that both parties
appealed.

MR. CLARK: I think there may be a statute about two
appeals being consolidated.

MR. MITOHELL:) fhe only thought I had was whether it was
necessarﬁrte put in anything about consolidated the record.
| MR, SUNDERLAND: Why would not that take care of the
| whole thing? Let each take his appeal, but consolidate the
record.

MRe MITCHELL: The question is whether it is necegsary
to do anything. That depends on whether it has been the
practice,

MR, CLARK: Here is the provision at 864: (Read Section
864, U.8. Code.)

MR, WICKERSHAM: 1Is that a rule or a decision?

MR. CLARK: fThat is the statﬁte, 864, that is on appeals
to the Supreme Gourte 1 wonder if that is covered?

MR, MITCHELL: I think we ought to put something like that
in owr rules so we will not havé to”be Jumping back to the
statute.

MR. WIGKEESEAM: What is that statute? 238 U.8,0. 8647

MR. MITCHELL: That 1s on appeals to the Supreme Court?

MR. CLARK: Yegq.,

MR, LEMAN: Probably there is a eeiresponding mules

MR+ CLARK: I think likely there ise I do not have it &t
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~ look up the oases and see what problems have been presented

the moment. The Chairman suggests that we ought to have it
in here.

MR. DONGE: Cross-appeals shall be consolidated and
heard on one record. How would that‘de?

MR. CLARK: That apparently is nét the idea here, The§
arée two separate appeals but there is one records

MR, LEMAN: I think you better look up the rules and

and see if you have something theree I think you ought to
read the ocases which came up and see how they have gone about
i1ts

MR MITCHELL: There are certain éppaalsrfrcm the dig-
trict court direot to the Bupreme Court, are there not?

MR. COLARK: Yes.

MR. MITCHELL: Now, we have provided that they shall be
returnable to the Bupreme Court in 40 days, and the Supreme
Court says that if you live in Wyoming you may have 60 days.

‘ MR. LEMAN: The distriet courxrt may iaereasé it,

MR. MITCHELL: I do net think everybody in Wyoming ought
to have that extra time to comply with the Supreme Court rules

MR. LEMAN: That was in the days whsn4the travel ocondi-
tions were different.

| MR, WICKERSHAM: That is the last Supreme Court rule,
MR. LEMAN: It does not say when 1t went in. They may

have put it in when the difficulties of transportation were




much greater than they are nows

MR. WICKERSHAM: They repeated it in the last revised
rules and said that in the Western Btates the appeal shall be
returnable in 60 dayse |

MR. CLARK: We ocould cover that,kif you wished; we could
go back to Rule 105 and say == |

MR, LEMAN: |Just keép that 1ahguage¢

MR. CLARK: Either put in that language or we ceuld add
an exaeption there, -~ except that on appeale to the Supreme
Court they shall be filed within such time as the rules»af
the Supreme Court require, "

MR. DODGE: VWe arse exélgining these iuléé a8 well as the
others, | -

MR. LEMAN: They are their own ‘rules and it 18 just &
| matter of what they want to dae
| MR. CHERRY: Put a note at the end exéiaihing it to the
‘court. | | | |

MR. LEMAN: I suppose ihis is a Qstail ah@ut wh1eh we
might pass to the elerk of the Bupxﬂme Ocuxtg -

MR, DODGE: We would not want to give them more time to
| ‘appeal to the Ciroult Geurt of Appesls. |
MR, BEM&K# I do not see much reagon ta thia in the dis-
1 tanoce between Washington and wyamiag, but it may be that the
| local lawyer in aommunieating with the 1ecalrjudge, because

the distanees axe 80 great, needs more time beaause it takes
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I Appeals rule out there.

‘Bupreme Qourt as well as the Oircult Qourt of Appeals. They
are not going to allow any rules to stand as to citations and

| issue another one as to notioce,

nim so long to go and get the order signed and get back to
the clerks That wo uld be reflected in & corresponding pro-
vision in the Oircuit Court of Appeals®! rule out there.
Could we not just ask the Reporter to look into that and
oheok 1t with the Qlezk of the Supreme Court?
MR. NITGHELL& I think we have got to.

MR, LEMAN: And also to look into the Ciroult Court of

MR. MITOHELL: OQur rule is going to foroe a change in the

MR. LEMAN: These ocltations will have to go out, any_how,
apart from the time limit.
MR. MITCHELL: Yes, that is what makes me wonder whetﬁer
they will objeot to 1t or note Have we oovered 1%?
MRe OLARK: I think so.
MRe MITGHELL: Then Rule 106 we will pass over, having
discussed 1t sufficiently.
VRULE 107
GONDENSATION OF RECORD-wCOST8--CORRECTION OF -
OMISBIONS |
MR. MITCHELL: That takes ue to 107, whioh is the matter of

gat%&ﬁg a condensed partial record like 8g1ll of exceptions.
MR. LEMAN: 1In 1line 3 or 3 to put in/admonition %o the
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| appeal special care shall be taken, I think that is sufficlent.

judge to avoid the inclusion of more than one copy? Would it

not be auffioient.to adopt the language of the equity rule?

I wonder how the judge would like it. Ycu.&ave & penalty be-

low in Rule 107, and I do not think he would enjoy that wording.
MR. CLARK: We have been telling him lote of things up to

this poiﬁtﬁ .

MR, WICKERSHAM: If you say that in preparing a record on

MR, LEMAN: T think that is sufficient, You have a
penalty below for the attorneys, and those are the only parties
we ﬁané to get ate | | |

MR. DOBIE: Do you want tb strigéﬁ out the words "clerk
and the%3udga"? N

‘MR. LEMAN: I move that we strike out the words by the
parties and by %hé oler& and the judge," I think all the
parties are interested in that, |

MR« CLARK: E?Eﬁiiody has to do 1t, even the printer.

MR« WIGKER&EAM; I would say that Speoial care sghould be
taken by everybody. , :

MRe LEMAN: The only fellow who gets the penalty is the
attorney,

MR, MITCHELIL: Does this cover the'fact that special care
shall be taken not to include parts of the tr‘anséript that are
unnecesgary? -

MR. CLARK: It should.

MR. MITCHELL: It says that not more than one copy of the
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materials

4 I put something in the other rule, subdivision (e¢), that I think

same paper shall be included, "and to exoclude the formal and
immaterial parts of all exhibits, doouments, and other pgers
referred to therein,®
It does not say anything about ocare being taken not to
include the pages of the transeript whiéh are irrelevant,
MR« LEMAN: He has just taken the equity rule language.

It should cover the inclusion of unnecessary and irrelevant

MR« MITCHELL: Something of that kind should be included.
MR, LEMAN: The equity rule is: "In preparing the trans-
eript on an appeal espeopial oare shall be taken to avoid the
inclusion of more than one copy of the same paper and to exclude
~--% and B0 on.

MR. CLARK: I think we ought to add gomething in there —w

ought to be here, with regard to all portions of thé evidence
which are neoessary.

MR« SUNDERLAND: Portions of the testimony.

MR. CLARK: Portions of the testimony.

MR, LEMAN: How would 1t do to ingert after the word "ex— ~
clude” in line 3, "all unnecessary and immaterial matter, include
ing"?

MR. WICKERSHAM:  Allfmmaeterial parts of exhibite, documents
-~ he has got thats What were you golng to suggest?

MR, MITCHELL: I do not like the words "include" and "ex-
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¢ ludet, I suggest the Reporter phrase that to make it cover
immaterial parts of the testimonye I would suggest striking
out "for any infraction of this rule" down to the end. We

are directly authorizing the appellate court to impese costs,

We have made the yule, and let the appellate court impose the

costs, How can we deal with thelr funotion? Don%t you think

1t ought to be eliminated? _

MR« SUNDERLAND:  That is naturally in the appellate court

MR, GLARKi) It is in the equity rule.

MRs MITCHELL: They have authority to deal with it in |
the appellate court,

MRs LEMAN: I think we ocan say that costs may be imposed
and let them decide. _

MR« TOLMAN: Do you want tofnake that that the distriot
courts may make the amendment and tendef it to the appellate
court? _ |

MR. MITCHELL: We are talking about Rule 107 here. Where
is there anything about amendment here}

MR. TOLMAN: The last paragraph of 107, with reference

to actions, errors, or omissionse  But the point, as I under-

stand, is that it attempts to make a rule for the Gourt of

Appeals, Could that be changed to provide that in case of

error or omission the ogrxeotién may be repaired by the distriect

&b

court and furnished for use above?

MR, DODGE: The case is apt to be out of the distriot

Be




!eeurt by that time.

MR. TOLMAN: It is a nice illustration of the aharp d1s-

' tinotion between the courts.

MR, BUNDERLAND: The appeal does not oust the jurisdiow

' tion of the lower for the preparing of ‘the record. If it is

a correction, it is a part of the general function to prepare

8 recorde

MR, LEMAN: I think once you take that appeal, if you

claim that the resord is not eorreet, I de not believe you can

go back to the distriet eourt and say — here is something else,

and then take it to the Qourt of Appeals. I think Mr. Dodge
is right on thats | |

MR. CLARK: That i®s already in the statute, 865,

MR, DODGE: That is just to avoid printing.

MRe MITCHELLa I think we might leave it in here in this
way: "If in the record on appeal anything material to either
party be omitted by acoident or error, on a proper suggestion
or its own motion the Court may direet that the omission be‘
corrected by & supplemental reeérdoﬁ

That gives the distriot oourt power to supplement the
record without going through the rigmarole of certioraris It
does not deprive the appellate court of the power to do the

same things

MR. DOBIE: Jyst strike out the words "the appellate ocourt

MR. MITGHELL: Strike out the words "the appellate oourt"




I because when it comes to consider the oage it knows what is

and insert the words "the courth.
MR. LEMAN: gtrike out "appellate',
MR« MITCHELL: Yes, that is it; strike jut the "appellatel,
Now, that takes us back to this matter of costs.
MR, LEMAN: Is that “appellate"‘éhere too?
MRe MITCHELL: The appellate oco_urt is the one that has

really got to decide whether there has been surplus material,

material and what is not,
MR. LEMAN: They are the ones that have control of costs.
MR. MITCHELL: Yes, and they enter judgment or costs up
there on all appeal praeeedingsg Now, it is awkward to go
baok to the distriet court.
MR. SUNDERLAND: In fact, the distriot oourt is pretty
nearly estopped from doing that after proving that record.
MR« DODGE: It is alse‘awkw&rd to go back to the distriet
court wheh the appellate eourt starts to hear a case and it
appears that something is the matter. They, of course, sught
to have the power to add it to the reocord,
MR, MITCHELL: I think we ought to strike out "and for any’
infraotion" down to the words "as weli as parties",
- MRy WICKERSHAM: I gm0 movee
MR. DODGE: I would rather put it up to the court with
the words "appellate" in bo th cases as it is here, and to call

their attention to the difficulty we had in transoribing this
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| and the reason we have left it out, and that calls attention

gourt to conaolidaﬁe the present equity rules with law rulea’

equity rule which is there, to have it go all the way throﬁgh,
MR, LEMAN: Yeses If you take out that, then you take
out the teeth in the provision. 8Somebody will say, "There
was & penalty in here but they have taken it out."
| MR« MITOHELL: What we should dé; instead of putting in
something we have no authority to deal with, is to call the

attention of the court to the faot that we have left it out

to the neoessity, if there be one, of amending the appellate
court rules on imposing costs. I think these rules will be
found to do it all right if you §tame it that way.

MR. DOBIE: ‘I am satisfied they will.

- MR. MITCHELL: TIf they do not, it is the appellate court's
business to make rules for the inclusion of final costs in
their judgment, of course, and we have #@one all we can to in-
gist in the lower court that the reocord be kept down.

MR. DODGE: yYnder SBeotion 8 of the Aot authorizing the

I think that may be within the power conferred.

MRs MITCHELL: In equity cases, maybe.

MR. DODGE: No, to consolidate the present equity rules,
and we do not want to leave anything out which we do not have
to which is in the present equity rulese

MR, LEMAN: Of course, it would simplify matters very

much if you could prooeed on the theory that you are now suge
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‘'we oan support that it will take care of a lot of the disoussion

Ewe have been havings

§%ourt, and if the court wishes to make an appropriate direotion,

guestion that Mr. Dodgé raiged about the equity rules, that they

gesting, that there is an implied grant to do everything in
law actions on appeal that the equity rules did in equity aec-

tions on appeal. Is thet not what you are driving at? If

MR, DODGE: As to the very small extent to which the
present equity rules refer to that, we can include them.

MR. CLARK: »I might say that I have been very convinced
myself that we ought to take that position. I have been a
1ittle disappointed at the hesit&ngy to do it, because it is not
really a matter of grict law now, 80 to speak; it is a matter
Eef where the rules can go now, of course, - If we make admis-
isiens againet interest on behalf of the eourt now, I suppose
it may foreclose them hereafter. |

MR. DOBIE: We ocan admit these things with a note to the

they ¢an do 1t.
MR+ CLARK: I would rather do 1t the other way, and if theré
is a question they can strike that out. Is it not the judg-
ment of the committee that that is the proper way to do it, if
*e put them up with a weight tiegd around their neok, so to speakp
MR, MITCHELL: I am agreeable to thats I do not want to
?e‘technieal, and I suggest we put them back in with a note that

Ls have some doubt about how they will function. We have this
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.~ matters we have been discussing?

- to the end of our session today, and I will just note the ¢om-

apply to cases in law as the old equity rule did. I think

that is all righte. I withdraw my suggestion to strike éut

"for any infraction', |
MR. DODGE: I so moves

MR. LEMAN: How far could we carry that idea into other

MR, MITCHELL: We will let the Reporter go threugh; or
we will have to go back now over all these things.

MR. LEMAN: I did not mean to go back now, but have we
not given a sort of general leave?

MR. CLARK: Mr. Stone has made for me a list of the memo-

randa that hawe been proposed, and we had better let it g9

ments you have made and see if I have got everything you want,
and 80 one
MR DODGE: If you are leaving out anything in the equity

rules simply because it applies to the appellate court, the

attention of the court should be called to that. z
MR. MITCHELL: We ought to leave out the word "appellate% :
in the last paragraph of 107, We did that advisedly in order
to give the distriet court more‘power.>
MR. CLARK:  All right.
RULE 108
RECORD ON APPEAL~-AGREED STATEMENT

MR. MITCHELL:  Rule 108, This is the one for an agreed
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statement like a bill of exceptions.

MR. CLARK: I might say that I do not know that we have
sald in so many words that the parties may stipulate as to the
portions of the record to be omitted. This 1s an agreed staté-
ment for the whole bueiness. I shoul& suppose that this agree-
A@aﬁéﬁt would include it all and I would not meed to say that the
i parties may stipulate for omissionss Would that not be ob-
vious?

MR. SUNDERLAND: That would be implied.

MR. CLARK: I should think 800

MR. TOLMAN: This is analogous to the question of law that
is certified to the appellate tribunal for a decision? TIs it |

not analogous to that?

MR. SUNDERLAND: It is more analogous to an agreed Btate-
ment of faots, is it not?

MR. DOBIE: Yes, there are limitations as to & single
% question of law or one or two, whereas here it 1s not a limita-
tlon on the questione the court is going to consider. Of
course, in the oertificate the Cirouit Court of Appeals certi-
fies the questions because £hey think that will éiéhcse of the -
cage. But here 1t is not a question of limiting the number of
questions, but limiting the record.

MR, TOLMAN:  That is what I meant. I think it is a very
good provision.

MR. DODGE: 1Is this identical with the equity rule?




19

H,

68

1

MR. CLARK: I think so.,  There may be small changes in

wordinge

MR. DOBIE: It is practically the same,

MR, LEMAN: Yes, you even say, "the distriot court or thi

judge thereof®, in line 4,
MﬂcfﬁﬂﬁﬂK: Yes, that is true.

Why not strike out the words, "or the judge

¥ thereof"?

MR, MITCHELL: Mr, Clark, what is the techniocal meaning

of the last paragraph of this rule, "shall be treated as super.

seding, for the purposes of the appeal, all parts of the recor
other than the judgment from which the appeal is taken, and,

together with suoh judgment, shall be copied and certified to

the appellate court as the record on appeal”? I do not under.

staﬁd thate.

MR. CLARK: I think there is a teohnical meaning. It says

somewhere, and I think maybe in the statutes,fhut certainly

back in the rules, that a formal record includes the pleadings

and ali'those doouments that have been filed. We have tried

to gétfaway from formality. I do not know but there might be

something saild for changing the wording of this last sentenoe
fer fear it may ressureot ®ld ideas about the rédcord.

4 MR, WIOKERSHAM: What is the matter with that?

e,
7"

MR. CLARK: We ocould say, "shall take the place of any

other reocord and shall be the record on appeal”, instead of

"superseding’.  What do you think of that?

| )
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MR. SUNDERLAND: I think you could say that such state-
ment shall constitute the record on appéala

MR. CLARK: T would just as soon make that change.

MR. DODGE:  Yes, with the judgment, The judgment seems
to be left in heres

MR. LEMAN: Then omit line 4 from the bottom and just eay

after "the office of the olerk of the distriot ocourt", these

"<gwords, "such judgment shall be ocertified to the appellate .. |

gourths

MR. MITCHELL: And then omit everything after "court!
down to and through "judgment!? |

~ MR. DODGE: Yee, with the judgment,

MR. CHERRY: You want to leave the "judgment" in?

MR DODGE: I say, “together with such judgment, shall be
copled and certified to the appellate ocourt as the record”s

MRs DOBIE: It seems all right. |

MR. WICKERSHAM: Such statement and the judment constitute
the record for the oourt of appeals? How about the notice of
appeal? That is a part of the reoords

MR. CLARK: I do not knows Is it?

MR, LEMAN: I do not think you have to have it in a case
like this. That is just a formal ma.tters

MR. MITCHELL: The upper court would not know if it hag
jurisdietion. |

MR, LE&Aﬁz You have both parties agzeeing to thige
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MR. CLARK: f"With the judgment and notice of appeal"; it

is a small thing anyway.
| MR. TOLMAN: Do you want us to do what we did with the
other rule, strike out the words "appéllate court®?

MR. MITCHELL: Oh, nos

MR. WICKERSHAM: Ko, not there,

MR, CHERRY: That is deseriptives

MR, DOBIE:‘ *ou do not have to paes on that, Major, You
do not have to go to the appellate court and say, "Can this be
determined on appeal’s This is just desoriptive stuff.

MR. LEMAN: I notice, in ad&iticn to Equity Rule 77, in
Hopkins he cites a cage that except as permitted by this rule
the parties can not stipulate as to what the record on appeal
consists ofs That makes me think of two things where I do
not understand it; by filing a praecipe and thebther fellow
not objeoting to it, you really do agree what is in the record
on appeal, and I wonder 1if we have'carefully cheoked the oita-
tions in this situation to see if they present any situations
which we ought to try to eerreef or covers I do not know whethe
We have enough in here to permit the parties to stipulate the
record on appeal. Perhaps there is aomething they tried to
do that they could not do that you ought to permiﬁ them to do.
I do not see why the parties should not be permitted to stipu~
late, especially with the approval of the judge. Of course

there might be something to consider when he was deciding that,

r




but if the judge approved it why should not the parties be
permitted to stipulate the record on appeal?” Oan you think
of any reason?

MR, WICKERSHAM: I was just thinking about it. No, with
the approval of the judge, why should éhey not?

MR LEMAN: Generally, have we cheeked over, has the staff
checked over everything as to these equity rules and the cases
“tunder them?

MR. CLARK: They have gone into & great many; they have
tried to cheé? what they thought was relevant. I do not mean
§they have checked them all.

% - MR, LEMAN: I do not mean thats but all the points consider

%ed by these cases?

MR. CLARK: We have tried to, and, of course, we will re-
check now on cases raising that question on this point.

MR, LEMAN: The re ought to be a general check, I thinke

MR. CLARK: Of course, we have done a great deal of that,

MR, LEMAN: Before we send this out to the profession I
think we ought to do thate I think we ought to take these
annotations and check them against the points we have consider-|
ed and see if we have overlooked anything that has been brought
upe |

MR. MITCHELL: Are we ready for Rule 109%

MR. CLARK: What was the outoome of this? Do we go baok

and cheok or do you think wé ought to put sgmething about stipus

|
i

§:
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idrawn,.

lating for the record?

MR, LEMAN: We have sent for the case on that, and we will
look at ite

MR, DODGE:; .I donft think we ought to be concerned sbout
thate |

MR« CLARK: Of course, you haw e practically an agreement
on prascipes. |

MR. LEMAN: That is why I sent for the case. It may sug-
gest somethinge. ;

I§§ PROVISIQKAL AND FISAL REMEDIES
. RULE 109
ARREST; ATTACHMENT; GARNISHMENT; REPLEVIN

MR, CLARK: On Rule 109, at our meeting in Chicago we
tentatively decided to adopt the State rules, and, of course, -
that is the present law except that there has been a question
in the present one about presenting this in law, It was made
"the present law", which holds things in a vice back at the time
of the adoption of the statutes

MR. DODGE:  Fach distriet court has had to adopt this, of
courge, |

MR. CLARK: Yes, and we have éenevﬁwo main things; first,
we have adopted them, and, second, we have provided for the then

existing law, msaning the law existing at the time the aetion ig

Now, wekried several ways of stating this, and this comes
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k. the ende 0f course, the alternative Rule 109 does chase the

8 good deal of law on attachments. The statute provides that

down to & question of how far we shall try to spell things outs
First off, I had some forms whioch tried to spell it out
a lot longer than this, and we continually tried to cut it
down, and I am not sure but what the alternative rule at the
end 1s just as good and I suggest you'ieak at that,
It depends on whether you think the longer form is more

helpful, the spelling out we have done, or the alternative at

lawyers around a little, but it is fairly simples.

MR. WIOKERSHAM: I like that alternative rule very much.
Those proceedings, those remedies, are peculiar in each State.
They have their own regulation, their own statutes, and their
own practice, and I think it is very desirable to leave those
be in conformity with the S8tate law and practice at the time
when the effort is made,

MR. DOBIE: There are two questions that I would like to
raise: One of them is, and you gentlemen know this, in Laborde
against Ubarri, thet atfaahﬁant is never issued by the Federal
court exceépt as an incident to personal juriediction. I do
not suppose thaet there was any idea of overlapping?

MR. CLARK: No. |

MR. DOBIE: That is what I gathered. The other question

was whether you wanted to make any provision -~ there is quite

when & oase is removed it goes in the then condition, and any
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| attachment which has been perfected in the Btate court is bind-
' is not entirely clear, where there is no personal service on

| the defendant and the attachment ie proocured in the 8tate court

| and it then movee to the United States oourt, whether or not

| should. Those are detalls, they are not big, and do not often

| and by attaghment of property in substituted service get juris-

ing the Federal court until the court takes action on it, It

the United States court could dissolve the attachment merely

because it would not have granted it, I do not think it

happen, I think, and the Supreme Court would resent bitterly
any attempt on our part to try tp claim attachment where there
is no personal jurisdiction over the defendants I do not think
the rémoval thing is very important nows

MR. DODGE:  Where the defendant whose property is attach-
ed comes in and appears personally and removes the casge?

MR. DOBIE: Yes,

MR. DODGE: I do not think he ought to he allowed to get
rid of the attaochment., |

MR DOBIE: Nor do I, and I think the Supreme Court has
so indicated, but in Clark against Allen that rule did not come
up bhecause Clark!s lawyer did not move to remove the attachment

MR, DODGE: It would practically nullify the State laws.

MR. DOBIE:i I think it would:

MR. MITCHELL: I know in the Federal courts there is no

provieion of law by which you oan institute a suit originally




i Federal court not granted the injume tion, on the case being

dietion.

MR. DODGE: That 1s right.

MR, MITCHELL: You can in the 8tate courts. Suppose 1%
is done in the gtate courts, and there is a removal; what
happens in the Federal court under the existing law?

MR. DODGE: It goes up with attachment, receivership,

injunction, and everything. In Clark against Allen had the

removed from the §tate court the attachment is olearly effeeo-
tive unless aotion is made to dissolve it,

MR. MITCHELL: The effeot ia that when the State court
has obtained jurisdiotion by attaohment of property rathér than
by personal service, and put it itself in the way of rendering
a judgment, that is good to the extent of the property seized,
and then on removal the Federal oourt is bound to go on and
do the same thing although the suit could not be originally
started that way?

Mi. DOBIE: Yesg. _

MR« WIOKERSHAMQ Except wﬁeie there isg a oase brought in
for attachment and the defendant goes into the Federal court |
because he thinks he will get a better ruling of law‘appliéable
to his casge,than in the State courts, so he takes it there and
then he moves to vacate just as he would in the State court,
but he ig pretty sure that he is not going to be able to #aoaﬂe

if he stays in the State ocourt, and he would rather have the

ruling of law in the Federal oourt and also a much smallé:’bill
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of costa.

MR. LEMAN: Is he subjeot to personal attachment if he
appears, beyond the value of the property?

MR, DOBIE: Removal is a special appearance.

MR. LEMAN: He can remove to the Federal court and then
question the validity of the attachment, but if he loses on
that he can be subject to personal attachment?

MR DOBIEz' Yes, a general appearance,

MR. LEMAN: Let me ask whether this alternative rule would
not supersede the present provision that you can not attach a
non-resident in the State court? | Your comment in your book,
Mr., Dobie, seems to indicate as an original question under the
statute it might have been allowed, the non-resident could be
brought to the Federafioourt by attachment, but that the Feder-
al courte have set themselves against such a rule by repeated
decisions, and, therefore, this is apparently & result whioch
follows from the decisions rather than from any constitutional
or statutory requirement. 1

MR. DOBIE: That is righte

MR. LEMAN: Now, if you adopt an alternative rule which
saye, "The remedies of arrest, attaohément, garnishment, and
replevin shall be available under the ¢irocumstances and in the
manner provided in any applicable Federal statute, or by the
then existing law applicable to civil actions of the State in

which the distriot oourt is sitting", and the law of my State
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you leave it out that is what the Supreme Court will hold, and

I tion as it now standg under the law.

permits you to bring in a non-resident by attachment, you ought 
to do it. |

MR, DOBIE: I think we ought to p:ovide for that.

Mﬁa MITCHELL: I think you should;cenfer the power on the
Fedéral court to oﬁtain jurisdiction;

MR. DOBIE: I will extend this further in a statement, but

I think it is desirable to have it. I am convinced that if

I think it is better to provide for it

MR. CLARK: Would you prefer to put it in by proviso or
would you start it by esaying, "Any actions which are within
the jurisdiotion of the district courts"?

MR. LEMAN: May I ask how you would accomplish that re-
sult, or does everyone think the contrary is too deeply embeded
in the law?

MR« DOBIE: I do not think the Supreme Court would stand
for it,

MR, LEMAN: I think the result would be unwise.

MRy MITCHELL: I think we would be enlarging the jurisdic-

MR. DOBIE: Attachment is an ancillary process, and where
you can not get personal attachment that will not extend it.
I move we submit that to the Reporter to take gare of it ag he

gees fit,
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kind of an action. It does not rank with arrest and attach-

=193

Mr. Mitchells With that qualification in "Alternative
Rule 109," which we have just ﬁiscussed, is the alternative
rule in substance sétisfaetory?

Mr. Wickersham. I move that we adopt it.

Mr. Dodge. I have one question asbout its Perhaps it is
peculiar with Massaehuaaﬁts, but wiﬁh us replevin‘is nop an

incidental remedy to another actlion. It is a wholly different

ment in any respect,

Mr,Doble. That 1s true with us, too. I doubt 1f we
ought %o put replevin in there.

Mr. Wﬁckershamg How is that? I do not get that.

Mr. Dodges I say, replevin is not an incidental aid to
an actlon at law or a suit in equity. It is a different
kind of an action, independent in itself, and has no
resemblance to attachment, |

Mr« Wckersham. in some Statesrthey begin a suit by
attachment.

Mrs Doble. He is talking sbout replevin.

Mr . Wickersham, I'do not mean replevin -= an ordinary
action. I think inE hode Island they begin suit in that |
way, by issuing a writ of attachment.

Mre Clark. And in Connecticut and Massachusetts. I do
not think this interferes with that.

Mr. Wickersham. Not at ally This takes the sult

"ag 18" and carries it into the Federal court, and then it is
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disposed-ofg
Mre Clark. Mrs Dodge is now ralsing the question that
replevin is entirely a different action.
Mre Wickersham. Yes == well, replevin is different.
Mr, Mitchells, He objJects to assoclating 1t with arrest,

atbtachment and garnishment. We certainly ought to put in

-y some clause here which provides that the procedure on replevin

shall be the local one.

Mrs Lemann. Mre. Dodge seems to think there is something
here that implies that this 1is éh incidental remedys but I
do not see anything of the kind in that languagse. The poiﬁt
is that it 1s an independent and principal remedy, but there
is nothing in this language which looks the other way.

MrsIobie. All the others ares

Mrs Mitchell.: It really 1s.an incidental remedy in the
State court procedure to which I am accustomed. You can
bring an action and call it a replevin action -- it is an
old expreésion -« but 1t 1s an action for the recovery of
specific personal property. The special remedy provided by
State law 1s to file a bond and get out a writ, and the sherifkv
goés ané.tgkes custody of the property and holds it unlésa
the other fellow reclaims 1t with bond. That is a sort of a
special proceeding or remedy incident to an action for the

recovery of specific personal property. We do not have a form

of action called replevin action.
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Mr, Lemann. It seems to me it is Just a question of the
| use of the word "vemedy". Is "remedy" broad enough to cover
his kind of thing as well as the other?

Mrs Clarks We have much the same thing that Mr. Dodge
has. I had not thought bubt that this was all right. Now,
if we are going to do something else, I do not see much that
‘: aﬁ6 could do excépt, either in this section or in a separate
section, to put in another sentence.

Mrs Wickersham. As to replevin?

Mrs Clarks: Yess |

Mr« Wickersham. I was going to ask a question, toos
These remedies we are talking about -- arreaﬁ, sttachment,
garnishment ==~ are what are generally known in Code States
gs provisional remedies. Also, they include injunction, as a
é rules You have not got that.
| Mre Clark. That 1s covered in the next section.

Mrs Wickersham. Oh, the next rule -- I see.

Mr« Clark. I could put 1h a éeparate rule here for the
recovery of personal property; bub the rﬁle, I take 1it, would
be in essensge ihe same as thilss

Mr; Lemann . I should have thoﬁght this language,
"remedy", would not be strictly interpreteds but, at any rate,
if you do anything, 1t seems to me all yéu need do 1s to
change the verbiage and add a sentence which would say that

| this same rule shall apply to actions of that kind.
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Mr « Wickersham. I would use the language "actions of
repleviﬁ". We know what that is.

Mr s Lemann. In Louisiana we have some other remedies
for which we have peculiar names, One we call "provisional
seizure", which yon call common law "distress", I think, in
a landlord sult, Is not that what you call-it?

MrsWickersham, ¥Yes == distraint.

Mrs Lemann. When you want to enforce your lien =« you
have a sult for rent, a c¢laim for unpaid rent =« and your
tenant or merchant, you think, is about to move out his goods,
you get out a seizure immediately on filing your complaint
with appropriate bonds Now, we ought not to uselanguage here
to exclude thats Is there another section about that latery
Mre Clark?

Mrs Clark. Noj I do not think so0.

Mrs Lemann. We have also another remedy instead of what
you call replevin. This présents a 1little more difficulty,
but I think you can eésily get some words to'cover it. We
have a remedy of gequestration, which is also used in equity
practice in a differenﬁ meaniné@

Mr. Wickersham. But "sequestration" is broader; is it
not?
| Mr. Lemann. Yes; but, I say, we use it in & different
gense. We usé i1t as a substitute for what you would call
"replevin®e We have no such thing as an action of repleviné

but 1f you have my horse, and I sue you, I get out a writ of
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éequestration, allege that you have my horse, and sequester
e;hat horse.

Mr. Wickersham. That is a civil law remedy.

Mr. Lemanne. ,Our practice 1s not eivil law,

Mr, Wickerham, You began with the Livingston code; did
you not?

Mr. Lemann. Yes, but it was a common-law remedy also}
Vénd Mr. Clark polnts out, in his book on Code pleading, that
many of the provisions of the other code originated with
Livingston. Livingston 1s a New York;iawyer who came to
Louisiana, and I do not think he had much idea of French
practice, or even the original Spanish colony practice, which
was very different, at least in many particulars. But, at
any rate, the point is, I think we ought to have a little
broader language here to coverbﬁhese other kinds., There may
be in other States similar limits that would not be covered by
the prscise language "arrest, attachment, garnishment, and
replevin®, and we ought to have a little broader phraseology;
and then we might cover Mr« Dodge's point in a recasting.
Could we not leave that to the Reporter?

MrsDodges This rule would strike anybody in Eassachu?
setts as fooiish,,bécause in & section dealing with the
ordinary features of an existing action -~ that is, the ways
to enforce your judgment, attachment, arrest, etc., and

executlon later =« 1t deals with this independent kind of an
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actlon, replevin, which has nothing to do with an existing
cause cf:aotien, but is an independent lawsuit in itself.
There are no Federal statutes about 1t,

Mrs Mitchelle. You are harking back to speclal forms of
action which we ha%e all gboliahed. You have a civil action-
it may be for money, it may be for the recovery of specific
personal property -- and, looked at in that light, 1t seems
to me appropfiata for us to assoclate the remedles of arrest,
attachment and garnishment, and treat replevin as a remedy.
Under this unified system you can bring an action for the
recovery of specific personal property, and you do not have
any replevin at all. ¥You do hot have to go to the sheriff
and selze it.

Mrs Dodges That i3 all right. T do not object to that.

Mr.e Wickerahaﬁ. But you cannot bring an action for the
arrest of a paftigular individual.

Mrs Mitchells If you want, however, just as you may
want to attach in some cases, to get security for your debt --
if you want this remedy of replevin, as 1t 1s called -« then
you take the procedure to seize the property. It is a
remedy attached to an actlon for recovery of personal
property. |

Mr. Wickersham. The attachment 1s an incident to the
remedy that you are sesking in your action. The action of

remedy 18 a sult under the Code =~ a sult for the recovery

|1 4

of a specifiec chabttel.
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Mr,Tolman. It is an ancient common-law actions

%"*5} Mrs Wickefﬁham. It is an anclent common-law action; but
| you do not necessarily issue any process. You may begin and

prosecute your replevin actlon without ever issulng a warrant
for the actual taking of the chattel until after judgmsnt.

Mps Mitchell. It seems to me a very highly mebta- -

L physical thing to object to associating the words together;

put 1f you want to put in a separate seﬂtance, and say
"petions in replevin," then I think you will have a roar.

Mrs Clark. Mr. th@ry has a suggestion. I wonder
whether 1t would not covef it.

Mr. Gﬁerry. Iksuggested to the Reporter the insertion,
after the word "replevin" in the second line, of the words
"and similar proceedings, whether by State procedurel
independent or ancillary." I have tried to take care of
both points«

Mre Lemanne. That would cover my point.

Mr. Cherry. It covers yours, and I think it would cover
Mr.Dodge's pointe |

Mrs Dodgee = What I object to 1s introducing into thls
part of the rules which deal with the proceedings that are
ineidental to an action of contract, say, something thrown
in with resard to an entirely independehh kind of lawsuita
You never bring an action to recover $5,000 as an incident

in aid of replevied property. You aﬁtach, you arrest, you
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has nothing to do with aild to the enforcement of rights under
other actions. |

Mres Dobie. - Or, in Virginla, under our s%atute,'you
can recover the value of the property,

Mp. Mitchells, I think 1t 1s necessary to the enforce-
ment of your writ to be able to get theproperty, to secure
it, whilie you are litigating the question.

Mr«IDobie. But you cannot bring any action in Virginia
to recover the horse yourselfl unless you have some title.

Mrs Cherry. I suggest thatiyou ére begging the question
heres |

Mr. Dodges Is 1t necessary to say anything about
replevin? That 1s an ordinary form of action.

Mre Glark.. How would you-get 1t into the Federal
system?

In my State we have a procedure which I suppose 18
analogous to that in Massachusetts, but I had not thoﬁght
but that I was covering it. We say "remedies", and now Mr.
Cherry has added "independent or otherwise",

Mr.‘Gherryﬁ Nos "similar proceedings, whether by State
procedure independent or éﬁ@;iiaryﬂ. |

Mp.lclark. Whether they afe, by State procedure,
independent or anclllary? |

Mpre Cherry. Yess

MroClarks  The only thing which I bhiﬁk would cause any

difficulty is my section heading, "Provisional and Final
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i;Bemedies.";g
| Mr o éizerry. I thought of that.

Mr. Clark. Perhapé 1t ought to be "provisional remedies
and final remedies”. After all, that section ﬁeading is
rather broad, and éoes not mean very much., It is just a tag
to help the West Publishing Company in knowing where things
are.

Mr. Wickersham. You have to have a tag for an index.

Mre Clark. Yes,

Mre« Dodge, An action for replevin would never get into
the Federal court unless it were between citiiens of different
States and involved property of more than $3,000.

Mr. Clark. That 13 correct.

Mr. Dodge. But you do not need any speciai provision,
because, if there 18 such a case, 1t can get iInto the Federal

courbe

Mre+ Sunderland. Does it have to get into the Federal
court by removal?

Mr« Dodge. Noe
1 Mr+ Sunderlands It goes thers orlginally.

Mr. Lemann. What he means to say 1s that it will not
happen often, which I think 1a true, and i1f he wants %o do
it he could do 1%, because this law would give him the right,
and he does not need to tag it especilally.

Mr. Dodge. It strikes me it 1is very inartistic to put

it in here.
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cali it; to get hold of the property before the title nas been
adﬁﬁdieated.

Mrs Dodgee Is there any doubt about the ability to bring
that kind of action as well as the others in the Federal
court?

Mre Mitchell. None about the right to bring it; but we

“gh are providing procedure, and the procedure has to be specified

and if the Federal law does not preseribe it, and we have not
adopted the State procedure, how does a wman know what kind of
a bond he 18 going to get, and how long he can ksep the
property before the other fellow can reclaim it; and all that
sort of thing? Those detalls as to the procedure have to be
provided for; otherwise, there is a blank,

Mre. Dodges They are all coversed by statute.

Mr. Mitchell. What statute?

Mre. Dodge, The State statute., There is no Federal
statute.

Mre Mitchell. But the point is, uniess you say that you
-are adopting the State practice in replevin proceedings, you
have not adopted 1it. You want to strike it out entirely; do
you not?

Mre. Dodgee Is that the fact -~ that you would have %o
étate something about 1% iﬁ these rules to make the State
statute enforceable?

Mr. Lemann. You might. Would it not be simpler -~ and,
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?if you see,ﬁo objection, 1 would move that the Reporter be

1réquestéd\#— to rephrase alternative rule 109 so as to use

the language suggested by Professor Cherry, omitting, if the
Reporter desires, the word "independent™, the reference to
independent remedles; then adding a sentence which would, in

substance, say that a similar rule shall be applied in

- proceedings where the plaintiff desires to selze property in

an action to recover property --

Mr., Mitchell. Specific property,

Mr, Lemann. ®Specific property, under a proceeding
corresponding to a State action of replevin. He could find
the language; but I think that would cover Mr. Dodge's
theoretically correct point, and at the same time not omit
a referenc%%o replevin 1in these rules.

Mr. Mitchell. I think we must say something about it.

Mre Wickersham. Why does not Mr. Cherry's suggestion
cempleteiy cover what you have in mind, Mr. Lemamn?

Mr. Lemann. Because, as I understood, there were two
objections, one from this side and one from that side. I am
not sure about Mr. Clark'srobjection'tc the use of the word
"independent” .

Mr. Clark. I did not meke any objection.

Mre Doble. I did not understand there was any until
you raised ite |

Mr. Lemann. Then I withdraw 1t.

Mr. Clarks. Will you state your wording?




2206

Mrs Cherry, My wording was to add, after the word

~"replevin" in the second line, =~

"And similar remedies, whether by State procedure
1ndependént or ancillary'.

Then it goes on, "shall be availaﬁle", etoy

Mr.}Mitehell. Then it would reads»

"The remedies of arrest, attachment and garnishment” -

Mrs Cherry. "And replevin®.

Mre Mitchelle. Does that mean a remedy of replevin?

Mr. Lemann. That is what I understood he objected to.

Mr. Mitchell, That 1is what Mr. Dodge objected to. He
does not like to call 1t a remedy.

Mre Cherry., Well, "and similar proceedings”,

Mr« Tolman. That covers it.

Mre Cherry. That was intended to take care of that. I
do not know whether 1t doea or not.

Mre Sunderland. Cut out "remediss™; say:

"Arreat, attachment, garnishment, replevin, and similar
proceedinga™,

Mre Cherry. All right. You may say it 1s a mere matter
of words. ‘ |

Mr «Wickersham. Answering Mrs Dodge's suggestion, is
not the real point that this 1s not providing that you may
bring an action of replevin, but it 1s providing for the
process in an actlon of replevin of immediate taking of the

chattel before Jjudgment? That i1s analogous to the taking of
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property pending an actlion, or the taking of the body of the
defendant in the action. Those are proceedings in the aetidn;
and if you do not have that, having abolished the conformity
lawy; you have no machinery whatever under which you could do
those things. |

Mr. Mitchells That is my point exactly.

‘Mrs Dodgee I think Mr.s Cherry's rule would largely

heading of this set of rules indicating that they are
incidental to the enforcement of the rights in another action.

Mres Wickersham. But it 1is incidental in this cases
What he is providing for 1s not the original action, the right
to bring an action to recover a chattel. It is for the
incidental remedy, pen dente lite, of taking the chattel.

Mrs Dodges  Of taking the property.

Mr ¢Wicker sham. Of taking the property. You have
brought your sult to recover a specific chattel, and thié is
a means of authorizing you to take that chattel before
judgment and hold it to ablde the event .

Mr. Dodges I should have understéod this if it had
read in this way, and then I should nét have had any objec=-
tipn:

"The remedies of arrest, attachment; garnishment, and
those inzident to actions of replevin, may be followed out

according to State practice.”

My« Lemann. You do not like that?
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Mrt Clark. I fhink that 1s all right.

Mr. Lemann. I thought you did not want to label replevin
in this civil action we are providing. Of course if you
restrict 1t to State law, it is all right. I did not think
you wanted %o intiﬁate we were going to have any action of
replevin under this practice,

Mrs Dodge. As MrsWickersham pointed out, you cemnot

'bring an action of arrest or an action of attachment, but you

can bring an action of replevin, and the remedy is 1incident to
replevin,

Mre Cherry. Is it suggested also to leave out "the
remedies of™? I thought that was your suggestion.

MraSuhderland. I thought that might make it a little
bit better on Mre« Dodge's point.

Mr. Cherry. That would also fit in with what i suggested,
"whether independent or ancillary".

Mro Lemann. Suppose you dictate 1t from the beginning,
now -« not the amendment, but how the rule would read as
finally suggested -~ and see how it would read.

Mr. Cherry (readings:)

"Arrest, attachment, garnishment and replevin, and
similar proceedings" == .

Leave out "and", I take 1t =--

"Arrest, attachment, garnishment, replevin, and similar

procecedings, whether by State procedure independent or
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Mr{ Clark. I ﬁhink that 1s all right.

Mr. Lemann. I thought you did not want to label replevin
in this e¢ivil action we are providing. Of course if you
restrict 1t to State law, it is all right. I did not think
you wanted to 1nti§ate we were going to have any actlon of
replevin under this practice,

Mr. Dodges. As MrsWickersham pointed out, you cemnot

Vbring an action of arrest or an action of attachment, but you

can bring an actlon of replevin, and the remedy 1s incident to
replevine.

Mre Cherry. Is it suggested also to leave out "the
remedies of"? I thought that was your suggestion,

Mr,Sunderland, I thought that might make it a 1ittle
bit better on Mre Dodge's pointe.

Mr. Cherry. That would also fit in with what f suggested,
"whether independent or ancillary".

Mr. Lemanne Suppose you dletate 1t from the beginning,
now -« not the amendment, but how the rule would read as
finally suggested -~ and see how it would read.

Mr. Cherry (reading:)

"Arrest, attachment, garnishment and replevin, and
similar proceedings" == ‘

Leave out "and", I take 1t --

"Arrest, attachment, garnishment, reple#in, and similar

proceedings, whether by State procedure independent or
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ancillary, shall be aval lable under the circumstances” --

Mrs Wickersham. In other words, you do not call it a
remedy.

Mr. Cherry. No.

Mre Wickersham. Just begin with the word "arrest”.

Mrs Clark., I guess that 1s all righte Then I will put
in m# language about Jjurisdiction by way of proviso:

"Provided, that nothing herein shall extend the existing
jurisdiction of the district courts.”

Mr. Mitchells You mean by attachment?®

Mr. Dodges. By attachment of the property of a non~
resident.

Mre«Doble. I gegond Mf. Cherry's motion.

Mr. Clarke. Do you want to put that in? ==«

"Previdéd, that nothing herein shall extend the juris-
diction of the district courts by attachment".

Mre Wickersham., "Nothing herein shall enlarge the
Jurisdiction of the»Federal court over the person of the
defendant "

Mre Dobie. It is not a questlion of the person. If they
have not got jurisdiction of the person, they will not attach.

Mr. Clark (reading:)

"Provided, that nothing herein shall enlarge the
jurisdiction of the district court over non«residents" -

0f what? "Over non-residents of the district"?
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FM?« Dobiley It practically always is a non-resident,

.but 1t would not have to be.

Mres Wickersham. If you cateh the non-resident, you have
your jurisdiction over him.

Mre Clarke "Nothing herein shail enlarge the existing
jurisdiction”s

Mr+ Lemann. It does not exist now.

Mr. Clark. It does occasionally, if you cateh him,

Mr« Lemanne Well, then ~=

"Nothing herein shall give the Federal courts jurisdic-
£ ion over a non-resident of a State solely by attachment of
his property."”

That 1s the ideme

Mre Wickersham. That 1s the real point.

Mr. Mitchell. U suppose it ought to be clear, too,
tﬁat when we are talking aboubt replevin we have not got it so
that a man can discard our practice about bringing a lawsuit
and filing a complaint, and start an old-fashioned replevin
proceeding by issuing a writs I think that ought %o be
clears

Mr. Lemann. I think that language does it

Mr. Mitchells I think we can now refer Rule 109 to the
Reporters

Mre Clark. May I ask about the matter I put in

. brackets?

Mr. Mitchells I think that 1s going %o be inferrede. I
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think weoughtto put a clause at the end of the rule, a gensrsl
catch;all, stating that =«

"Nothing herein shall be construed to preveﬁt the
districts courts from adopting their own rules with respect to
matters supplementary to and not 1nconsisfent herewith".

Mrs Clark.. Of course we have the genseral rule, Rule 3,

| which says that. The question 1s whether to refer back to

Rule 3 heres

Mrs Sunderland. I should not think sos

Mre Clark. All right.

Mr« Sunderland. How would thils rule work in the
District of Columbia?

Mr.Clark. I tried to cover that.

Mrs Sunderland. Could you say "the District of Columbia
or States™?

MrsClark. I think that had better go éown where we talk
about 1it. The beginning of Rule 116 makes it applicable to
the Supreme Court of the District of Columbia:

"Whenever in these rules the law of the State whe ein
the district is situated 1s made appliceble; the law applied
in the Distrioct of Columbia shall govern like proceedings
when occurring in the Supreme Court of the District of
Columbia." -

Mr. Mitchell. I think probably that covers it, Why not

make 1t short, and say:
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"As used in these rules, the term fdistrict court!

|. shall be taken to include the Supreme Court of the District of

Golumﬁia”? Then you have the whole thing thers,

Mr. Sunderland. We have got to have the States men-
tioned. We are refsrring_back to State practice. We have
no practice here on attachment.

RULE 1104 TEMPQRARY RESTRAINING ORDERS
AND PRELIMINARY INJUNCTIONS.

Mr. Mitchelle Lot us pass now to Rule 110.

Mr. Clark. Let me explain Rule 110 a 1little more. Down
to the matter which I start putting in brackets, Rule 110 is
essentially the equity rule on the opposlte page. Now, in
brackets, somewhat for the purpose of informing the bar, we
tried to bring in provisions from some of these various
other special statutes. I should suppose the question would
come down there as to whether those bracket provisions should
go in, or how far they should go 1n, and how many of then
should go in.

Mr. Dodges This whole thing 1s a re-enactment of
legislation all the way throughji 1s 1t not?

Mpre Clark, Yes; I think that is probably a just state=
ment. I should suppose that probably, if you did not want %o
put in the other provisions, something like the last one ought

to go in, since that is a matter close to Congress'sheart,
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‘{f~apparentlzgvor at least to laborfs heart.
It M;. Wickersham. It is close to the hearts of the labor
people, and, therefore, to the hesarts of those who depend on
thelr votes. (Laughter,)

Mr. Lemann., ;Of course, if you are looking for brevity,

and you have something provided by statute which 1s adequates,

you have to choose between the idea of having a sort of hand-
{Emek a lawyer can use conveniently, where sverﬁthing is, and
brevitys Perhaps the other idea 1s better anyhow,.

Mr. Clark, 'The Chairman has bheen warning me not to chase
| the lawyers around any more than necessary. I want to men-
tion one thing I think you have had in mind. When we first
started out, there was a suggestion that 120 rules were a good
many. L do not knowy I thought we had done pretty well by
keeping it down to 120,

Mr+ Lemann, i d@al

Mr. Clark. %You have suggested varlous additions which
will bring it up at least to 130, and perhaps a 1ittle more.

Mr. Sunderland. We are going to cut out six or seven in
my sectlion.

Mrs Lemann. I think any code of practice or procedurs,
which this is, which was restricted to 130 or 1lli0 rules, would
not be excessive. Do you think so?

Mr. Mitchell, No. I think it 1is advisable to put in

a thing like this, because I think the lawyers ought to have
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-Also,; we are trying to adopt a model set of rules which may be

“.| to put in a thing like this,
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a handbook. They ought not to have to be running to statutes.

adopted by States as time goes one. That 1s very desirable.
M.,.e Dobie. The American Bar Asspociation was very
hopeful of that in its fight for these rules,

Mre« Mitchell. I think, for that reason, it is desirable

Mre Wickersham., When you consider the contents of all
these rules, I think the Reporter has done extraordinarily well
to keep them down %o 120 rules.

Mre Lemann. I do, too.

Mr« Wickersham. We are really making a code of prow
cedure, That 1s what we are doing.

Mrs Dodges 0f eourse this makes it necessary for any
student of the subject to study a variety of statutes#
pretty carefullys We dd not say here that all this 1s in
accordance with the statute. If you had a simple rule that
the practice in Injunction matters shall be as provided by
statute, you would tellClongress right off youwere not going
to change 1ts Is there any way of accomplishing that result?|

Mre Clark. We could do it in that way, but I should
think we would have to have some other provision. We could
do i§ in this way -~ "in all matters covered by specific
Federal statutes, those rules shall apply; in other cases" =

and then put in the equity rule.
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Mf, Dodgee This equlty rule is covered by the statute,
1s 1t not -= Section 381, on page 3% of the notes?

Mro. Clark. I presume it 1s. Therequity rule is about
like section 381, »

Mr. Wickersham. Where 1s sectlon 381%

Mr. Clark. Back 1n}tha comments, page 3.

Mr. Wickersham. I beg your pardon; I forgot to turn

Mrs Dobiles You have some of the prﬁvisiona of that
that are not in the equity rule in these bracketed things,
about the statement of why 1t 1s irreparable, and details of
that kind. |

Mr+Clark. That is true.

Mrs Wickersham. Of course, when you come to dealing
with injmotiong -=-

My« D oble. You are handling dynamité.

Mre Wickersham. You are handling dynamite. My Judg=
ment 13 that 1t would be much better tc4make a rule sub-
stantially like the equlty rule, but make it subject to the
provisions of the Federal statutes, without attempting to
paraphrase them or repeat them. They.are so elaborate, and
the present state of the law was framed in that way 1érgely
to beneflt the American Fedeﬁation of Labor.

Mr. Mitchell, I am in favor of putting in the matter ir

brackets here in Rule 110. That will enable the lawyer to

L
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‘considerable space by not repeating. Considering it from the

‘handbook standpoint, would not that perhaps be as effective?
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know by looking at this code Just how he would go about getiing
a temporary injunctlon or restraining order in all conditions,.
Then I would put at the end of that the express qualificetion:

"Nothing herein contained shall be cors trued to modify
speéifically the jurisdiction of courts in matters affecting
employer and employee under chapter 6 of Title 29, U.S.Cs,
or any other Féderal statute regulating the issuance of
injunctions and restraining orders."

Mr. Wickersham. Mre. Chairman, I agree with you; but
you do not mean to put in the ruie, then, do you, all the
provisions contained in those staﬁutes?

Mre Doﬁie. Oh, nol

Mr. Lemanne Mr. Ghairmén, would itrperhaps serve
the handbook point if you put in here:

"In all such proceedings the requlrements™ -« ,referring
to Federal law specifically -= "shall be observed"?

That tells the fellow where to go to. It saves

Mr.o Mitéhell; Do you mean then to put under that "see"
the various statutes? |

Mre Lemanne Né; put 1t in the body of the rule. Refer
to the Federal stabtutes in the body of the rule; say:

"In all applications for preliminary ihjunctions‘,

restraining orders, etcs, the parties shall conform to the
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| requirements of 28 U.S.Code annotated, sections so and s0" --

And gilve them also a reference to this ﬁaster»and~
servant thing, this labor matter.

Mr, Wickersham. There may be a change in that.

Mr. Lemanns -Of course if there are changes, they are
going to supersede the rules, anyhows

Mres Wickersham. Therefore 1t seems to me it would be

better to put in a general provision which mskes the process

subject to exlating statube.

Mr. Lemsnn. That may be changeds Suppose we copy the
language which now exists in the statute, which we are propos-
ing to do,

Mr. Wickersham. That may be changed tomorrow or next
week, as I say, after Congress meets, Therefore I thought a
general rule such as they have here; without going into
detail about preliminary injunctions, restraining orders,
etcy, with the further provision that --

"Nothing in this rule contained shall be deemed in any
way to attempt to modify the Federal statute on the subject"--

Which, of course, governs -- 1f that could be done, you

_ have it

Mr. Lemann. Yes; but that can be changed, too; and a 8

far as the Chairman's idea is apncerﬁedsxbout not

“sending a lawyer running around to a lobt of books, which is an

idea with which I personally sympathize very much, it would not
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help him if you put in that general language which you speak
of affer citing this. Then he would have to run around and
see if anything had been left out of this langusge.

Mrs Mitchells He would have to go and see whe ther the
rule was conaistenﬁ with the statute.

Mrs Lemanns And that means a lot of getting books down
and checking that sentence there and thls sentence over here,

Mre Wlckersham. The only alternative is to set forth
the statutes in extenso in the rule.

Mrs Mitchslls Why? We can modify the statute.

Mre Wilickersham,. I should not 1like to attempt to modify

~ this statute which has been worked out by the labor organiza-

tions. You will be handling dynamite, and have the worst kind
of explosion.,

Mr. Mitchells I was talking about power.

Mre. Wickersham. Power -« yes; perhapss

Mr. Mitchells My idea was to do what the drafting
committee has tried to do, take the provisions of exisﬁing
Federal statutes; aéhere strictly to them, summarize their
provisions in this rule, and then state explicitly, to
satisfy the labor Interests, that -- |

"Nothing herein contained shall operate or be construed
to modify Chapter 6 of Title 29, U.S.C., relating to labor
cases.”

Mre Lemann. That will be all right.
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Mr. Dobie. Rate cases, boo.

Mr. Mitchells And then put a note at the end, in addi-
tion, stating that the rule is belleved to conform to oxiste=
ing Federal statutes, It has been the intention of the
committee to make no change in them. Then you will hit it
always. You write a handbook that a lawyer can use, and you
will have expressly excepted the labor statute, and then you
will have asserted your honest conviction that you have no%
changed the Federal law.

Mr, Lemann. . Would that note be a part of the rule?

Mr. Mitchells, That ﬁdte would be appended.s

Mr., Lemann, Would it be an offlcial part of the rule?

Mre Mitchells For purposes of dealing with Congress;
yess

Mre Lemanns That would mean that an ingenious and
resourceful lawyer might say, "Well, did they mean that if
they inadvertently changed the Federal law, the change should
not be effective?" 1Is this a historical note?

Mres Mitchell, That 18 my idea.

Mre Lemenn. Or is it a note for interpretation? If
1t 1s a note for Inbterpretatlon, somebody may make the argu-
ment that 1f you had overlooked some provision of the Federal
sﬁatute, that should not be applicable. Then Mr. Clark is
going to make a list of Federal statutes abrogated anyway, he

says; and if we adopt that 1dea you have got to cross the
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‘question of amblgulty in our rules we probably could go back |
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bridge, then, of whether you make up your mﬁﬁlyou have
covered the field of the Federal statutese

Mro, Clark. Yessy but I have indicated how I intend to
cross the bridge 1f this goes througﬁ. The only one we would
leave is the so»célled Norris-La Guardla statute. 1 think
this 18 not greatly different than the Norris-LaGuardia
provisions, except that we do give the court a little bit
more power; bulb, whether or not it 1s greatly different, I
thought that was too hard a subject to touch, and I would
except that specifically, and repeal all the rest,

Mrs Lemanns, I think that is all right in principle,
and I think the Chairmant's suggestion of a note 1is all right,
provided it is plain that the note 1s merely explanatory =«
historical, as 1t were -~ and cannot be construed as inter=
fering with the express abrogation of these Federal statutes.

Mr. Mitchell, My 1dean of a note was a note of comment
to bs attached to the rules when they are laid before
Congress, an advisory note, not necessarily to be printed in

the ultimate rules as published§ but if anybody got Iinto a

to Congress and find the original draft there with this note
of the committee on 1t, and say, "Well, here is an ambigulty
in the‘rulas. The rules committee stated, gnd<30ngreas
understood, that we were not trying to change the law", and

that ambigulty would be resolved in favor of the statute,
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Court, with the idea that 1t will be laid before Congress.
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the meaning that we have always ascribed to the stabtute; but
I do not believse it could be resorted to in order to upset
an express and unambiguous provision In the rules, That
would be my notion about ite

My o Lemanng Mre. Chairman, I think such a note would be
desirable, perhaps, not only here but generally, on that
subject. When you go to Congress with these rulss, do you not
think it would be helpful to them, either as notes under the
rules or as an accompanylng report, Just as now we go to the
report of the Committes on the Judiciary when we want to
interpret an act of Congress that they broughﬁ in? They give
their explanations of what they were trying to do. Would it
not be desirable to do that generally with all these rules?

Mr. Mitchell. We shall have to do it in our report to the

We wlll have explanations and statements as to what we are
driving ate.

Mr. Lemann. And before the bar, even before you get to
Congress. _

Mr. Mitchell. Yes,

Mr« Dodges Have you embodied hére all of the general
laws, in substance, relating to injunctions?

Mr+Clark. We may not have them all, but I think in
general those general laws would not go out, biit would stands

I will indicate what I have in mind particularly«
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"substitute for Equity Rule 73, and for these particular

; provisions of 28 U;S.Gs which deal with injunctions; namely,

| provision with vegard to the anti-trust laws, which is 15 U.S,(

Al

I:should suppose that what we have done is to provide a

sections 378 to 38%, I should suppose, further, that this

26, ar.d appears on page u of the comments, would be one of
those that we continue, That, as I see 1t, does not determine
the form of the injunctive proceass, but it determines when you
may have 1%,

You see, we are not saying‘in Rule 110, now, that you

get an injunction only thus and so. We are saying what you

L3

do when you go after an injunction -- what the court shall do--
80 that provisions like 15 U.S.Ces 26 will stand. |

Now, that might almost include the Norris~LaGuardia
act, except that act goes into details as to how preliminary
orders shall be 1lssued. You have to have open hearing, etc.
So that I would just except the Norris=-LaGuardia act
particularlys but in our schedule of superseded stabutes we
either would not include 15 U.S.Cs 26 at all, or we might
even say that 1t is continued.

When we get to that point I want t§ discuss a little
the form of the schedules. My impression now is that we shall
have to have at least a schédule in two parts -e one of
acts superseded entirely, and one of'acts superseded

partiallye
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provisions as to when you get it
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Mr, Dodges Arve you undertaking to eliminate U.S.Cs 267

Mre Clark. Nos

Mrs Dodges I notice, on reading those statutes very
hastily, that apparently you have included in your ruls the
substance of all of those of a gsﬁeral nature.

Mra Oiark. That is true.

Mrs DadgeQ Ang you have eliminated those relating to
injunctions against States, injunctions in anti-trust cases,
etCs _

Mre Clarks I did not want to eliminate what I might
call substantive provisions as to injunctions, or provisions
of substantive rights, provisions as to when you.can'get
injunctions. I wanted to eliminate those proviéiona which
deal with how you get injJunctions; and I think it is a woﬁk»
able division that we can carry out in the statutes, except
that the Labor Act covers both -~ when, and how, and whence,
and whither.

Mrs Wickersham. Everything else. You have to let that‘
alone. | |

Mrs Clark. Yes; but outside of that I would eliminate

all provisions as to how you get the injunction, but not

Mrs Dodges Not eliminate them, but include them?
Mre Clark. Yes%gon the theory that they are covered

here; and, if we made any inconsistency, this states how
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you get it.

Mr. Lemann. I move that we approve Rule 110 generally,
and then we will go back to the brackets.,

Mre Clark. I think you had better look over those
bracketss

Mr. Lemann. I think we could approve the general form
and then take up the brackets.

Mre Clark. You mean you approve the general idea?

Mrs Lemann. Yes. That is all I want to get out of the
way, because I have a questlon oﬁ one of the brackets.

Mr., Mitchells All in favor of adopting the gensrai'
gsystem on which Rule 110 is framed say "aye".

(The question being put, the motion was unanimously
carried.)

Mr. Mitchell. Now we turn to the firstbracket )

Mrs Lemann. The first bracket, of course; does make an
important change, I believe, in the present practice on
applications for injunctions énd restraining orders in the
Federal courts. I do not believe the rule now is to take any
testimony orally. | -

MrsWickersham. It certainly is not in the Sfate
practice.

Mr« Lemanna Except in labor disputess

Mrf Wickershame That 1s all.

Mr. Lemann. It 13 not youré;ractiea; 18 1%7
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Mr s Wickersham, 'Nd.

Mro. Lemann. Recent applications for injunctions, even in
a three-judge court, under some of our new Long statutes, have
all been heard on affidavit and counter-affidavit, in the
three-judge court, on the interlocutory restraining order anﬁs
the interlocutory injunction,

Mre Mitchéilg As the rule is stated here, this bracket
would require the lawyer, before he made his}motion, to go to
& judge and find out whether he was willing to take affidavits,
or whether he wanted witnesses, | |

MreWickersham, Yes.

Mr. Mitchell, That 1s very objectlionables Why can we
not make it read in this way:

"At any hearing the court may, in its discretion,
require witnesses to be produced and testify orally in court”.

He has power to dispense with it. |

Mr. Lemaﬁn. I do not think that affidavit practice has
given rise to any trouble} has.it?

| Mr.Clark. Of course that 18 part of the language which
raised the question which led to the Norris-LaGuardia Acte If»
you leave out the agltation, I suppose, no,

Mr+ Lemann. That ﬁas only part of it. There are so
many other thigga in the Norris~LaGuardia Act, labor thiﬁgs,
and we are leaving them in arolgss to themselves. In other

classes of cases, do you think the general practice of




“motion is presented. I do not think we ought to have. to go

proceeding by afflidavit has been found objectionable by
either counsel?

Mr. Mitchell., The provision as to hearing in court
ought to be a spgcial previsi&n directed to the court, and

the hearing ought to be one which he would call for when the

to him in advance and find out whether or not he is w;lling
to hear the matber on affidavits.

Mre Dodge., I think the practice in the State courts of
Connecticut 1s in accordance with this rule. I remember
trying a case for three days on an application for temporary
injunction.

Mr. Lemann, Is that an argument for or against it?
(Laughters)

Mre. Dodge. Against 1%, in my opinion. It could have
been disposed of 1n twenty minutes in most courts.

Mr. Lemann. I move the Chalrman's general suggestion
in this régard -- that this be modified so as to provide that
the court may, in his discretion, require testimony to be
taken orally in open courts

MpeWickersham. I was just wondering whether the court
has not that diécretion anyhow,

Mr. Lemanne Yes. ‘

Mrs Wieﬁersh&m. Why should we emphasize i%?  The

ordinary practice has always been, in applications for
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has been made about i%, although I think the “'fusg ~ 1s a
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injunction, to apply on affidavits. The labor people have
brought in that exception because they thought 1t would make 1
more difflcult to'get an injunction against them; but in the,
ordinary class of'eases which arise in court calling for
injunctions; it hés always been on affidavits, Why should we
encourage hearings? The court has the discretion anyhpw, The
judge may say, "Well, I am not satisfied with this affidavis.,
Bring that man in here. I should like to have him examined.”

Mrs Mitchells I think that is right.

Mra‘CIark. :Yes; it can be left out. I supposs,

aéecrding to ordinary practice, it would not exist. I put it

in first to ralse the question, and second because so much fuss

labor fussji but that, of course, was one of their big fight~
ing points.

Mr;VWickersham. Exactly. Now they have their statute,
and we do not interfére with 1t; but I would not encourage
the practice in ordinary cases.

Mp.>Lemaﬁn;.There 18 not any particular reason why that
should not be left out; is there?

Mre Clark. It can be left out pérfectly well.

Mre Lemann. It is only a matter of emphasis whether
you put 1t in with the Chairman's amendment or whether you
1ea§e it out.

Mre« Mitchells As you have 1t here, it is discretionary

t
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* -

~with the court whether he will do 1t or not.

§M Mﬁ. Wick ershams I move we take 1t out.

Mr. Dodge, I second the motion.

Mre Mitchell, That will be so gnderstood, unless there
is objectione ‘

The next bracket begins:

"No temporary restralning order" --

And’ao fortha

Mre Clark. I think that is like the statute. That 18 a
copy of the statute.

MrQrLemann. I do not care anything about the rest of ibt.

Mres Dodges I thiﬁk the e 18 an excéptionvin the statube.

Mr. Lemann. About security?

Mre Dodge. Yea. The excéption in the statute relates
to the antitrust cases. :

Mr e« Wickersham. Query: Whether that matter ought not
to be left to the provisions of each State statute.

Mre. Mitchell, Where is that in the statutes?

Mrs Clarke Section 382. |

Mre Lemann, You have somewhat expanded the language of
Section 3823 have you not? It says, "payment of such costs
and damages” in the statute, and you say "loss, expenses,
or damage.”

Mre Clark. Yes.

Mrs Mitchells. We had better stick to the statutes
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Mr., Lemanns They have applied that language pretty
breédly. I had occasion to check it up recently and get
after a fellow for damages, and T got all I was entitled %o
under the court's interpretation of the present languages

Mre Clark. All right; let us stick to the atatute. I
suppose, then, I have to do something with the exceptlion for
the anti-trust act, which is in the statute.

Mre Mitchells In further discussion at our meeting on
form of wverbilage I think we can then discuss this phrase which
you have used repeatedly, "unless there 1s a specific statu-
tory provision to the contrary”. I think there is chance for
great amblgulty sbout 1t; but I just note 1% now, and do not
formally bring it ups

Mre Dodges Mr. Chairmen, I am afraid the time has come
when I shall have to go, in spi%e ofAthe interesting subject
we are ons I have gone through the rest of the rules, and
have no suggestions whatever, so far as I can see, with
reference to any of them. So I will leave you, expressing
the hope that I mey see you here in February.

My Mitehellg We are sorry té have you goas

Mros Dodges I am sorry to goj but there is nothing in
the remaining rules that I could add to, anyway.

{(Mrs Dodge then ieft the conference rooms)

Mre. Lemanns In the langﬁage to which we just referred,

about damage, I think 41t would be well to stlck to the
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sy such order or injunction”. The statute says, "payment

not long ago, and it has been very falrly and liberally
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general wording of the statute, You said "loss, expense,

or damage caused by the improvident or erroneous issuance of

of such costs and damagesg as may be incurred or suffered by
any party who may bes found %o have been wrongfully enjoined

or restrained thereby.” I had occasion to check that up

interpreted, and you have a lot of cases under it now,

Mrs Mitchells We should adhere to 1t, becausge we are
proposing to put in a note here that we have adhered to the
statute as nearly as we can, and that might create doubt.

Mr. Lemann. As it stands, I think 1% probably was an
attempt to enlarge the amount to cover items like attorneys?
fees, etcs

Mre Clark. All right; we will limit 1t to the statuts.

Mr. Mitchells The next bracket is:

"Every temporary restraining order shall be indorsed with
the date and hour of issuance.”

Where does that come from?

Mpe Wickersham. Is that in any of the rules?

Mr. Mitchells Here it 13, It is 28 U.S5.C. 381:

"Every such temporary restraining order shall be indorsed
with the date and hour of issuance",

All rights Vhy should we not leave that in? Why did you

put that in brackets?
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. Mou Clark. Tt was not in the equity rule, I think =w
m%m@m mew waye. I got 1t from the statute instead of the
mmcmww rules That is the main reason.

Mr. Mitchell. I think we ought to put it in.

Mrs Clark. H.QHQ not know but that you would just say
the equity rule ww | |

Mr. Mitchelly I think we ought to leave that bracket ine

Mr. Lemann. Is the rest of Section 381 in? |

Mrs Clarks That 1is covered in part by the equity rule.

Mr, Lemanns I see the first part of 1% um in the first
part of this rule, so I guess you have covered it.

Mre Clark. We have tried tos We sm%¢ to go over this
again to make quite sure we have covered everything, but we
have intended to,

Mr. Lemann. In some cases there have been annoying
immaterial m»dmwmmsoxwm or differences mmwsmmw wsHm and
statute which are rather ao;wﬁmwrm now. As far as we can
avoid that, I desw 1t would be desirable., |

Mr+ Mitchell. If that practice 1z acceptable -~

"Every temporary womwum»nwbw order shall be w:mommmm
with the date and hour of issuance” -

Then we will pass to the next one:

"Every such order or wmemeSmWQ injunction shall be
specific in terms" ww |

And so forth.  That comes from the mdmaﬁaaw does it

not?
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Mre Clark, Yes; Section 383,

Mr, Mitchells Yes, I suggest that that be left in.

Mre«Dobie. That is word for wordj is 1t not?

Mr. Lemamn. Have you omitted the part of section 381
which provides that == |

"Every such temporary restraining order # # % shall by
its terms expire within such time after entry, not to exceed
ten days, as the court or judge may fix, uﬁless within the
time so fixed the order 1s extended for a like period for
good cause shoﬁn, and the reasons for such extension shall be
entered of record"?

Mre Clark. I cannot answer that for the momente

Mr, Lemanne On a qulick look, I do not see that.

Mrs Mitchelle Where do you find that?

Mres Lomann. It is the second sentence of 28 U.S.Cs 381:

"Every such temporary restraining order shall be
indorsed with the date and hour of issuance, shall be
forthwith filed in the clerk's office" ~=

That 1s in here, the first two lines of 1%, I think,

Mrs Dobie. Down to "record”; but the rest of 1%, about ﬁ
expiring == 7

"and shall by its terms explre within such time after
entry, not to exceed ten days, as the court or judge may
fix, unless within the time so fixed the order 1s extended

for a like period for good cause shown, and the reasons for
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such extension shall be entered of record” ==

I do not see that, on a quick 100&; but‘Iﬁam not sure.

Mre. Clarks. It was partially covered in the equity rule,
and we %took the equity rule. Maybe it is not sufficient.

If you will look back to the third sentence, at the
beginhing, you will see that,

Mre Lemann; Yesy; I saw thate

Mr. .Clark.» That 1s .not enough?

Mr., Lemann. This statute 1s quite explicit, and I think
the professlon has bécome a 1ittlé used to 1t. I have kann
of cases where they have entered stipulations within the ten-
day period undér the language of the astatute to keep it in
force from time to time. I know one case where our judgé told

me that it had been a nulsance In so far as it was construed

to require that it must be done every ten days. He did not

80 construe it, but he told me he had a case in which some

attorney general had construed that 1t required that you could
not continue it more than ten days.at a time; and while the
Judge continued it, I ﬁhink,'a}mcst a year, svery ten days

he sent down an extension. He did not object to the extensiom;
but 1t had to be done every ten days; but after he’haé done it
for almost a year he then decided to put in a general

blanket provision that by stipulaticn the restraining order
could remain in ﬁgrect untlil the court acteds On reflection,

I do not know whether it might not be desirable to meke 1%
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”jélainxgéét that could be done, and to that extent depart from
“*%he statutes; but that provision of the statute, I think, is
pretty generally vrespected now and watched by the lawyers.
Mr. Mitchell, I think we ought to adhere to the statute
as nearly as we can, unless we have some very gegent reason
for departing from it, because I am hoping that wo will put a
4. note here, at ﬁhe bottom, that we have,.

Mrs Clark., All right; I think I can do that;_ That is,

I take it that if there seems to be anj amblguity between the
present equity rule and the statﬁte, we follow the’statute.and
not the equity rules

Mr. Lemann. I would put them both in -- requirements
and limitations -« as far as you canj do not have duplications
of language, of course, but add them together; fuse them.

Mr. Clarks You know, our Canneetieut provision is that
in case of conflict between rulés of law and equlty, the
equity rule shall prevaii. I take it that here, if there is
any conflict, the rule of the statute shall prevalle

Mr. Lemann. I should suppose so. That would be the
present situation.

Mr. Mitchell, Are we satlsfied with that brécket? It
i8 the one beginning:

"Every such order or preliminsry injunction shall be
specific in terms."

If we are, we have nothing left. We will leave in the
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" rules. I think we had better leave that if there are any
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bracket calling special attention to the Norris-LaGuardia
rulse, as I understand.

MreClark. Notice my note away at the bottom of the pages
Have you any suggestions on that -- tge note at the bottbm of
the page, as to Rule 110, ths second éaragraph, reeeivers?

Mr. Lemann. There are no special rules now on them;

are there? -- I mean, no general rules. There may be local

local ruless

Mras Dobile. They sre included in the provisions for .
interlocubry decress, of course.

Mres Lemann. Oh, yese. I had a fellow take one on mes
He held me up for about a year, and held the recelver; and,
strange to say, the court of appeals would not advance it for
hearing.

Mre. Clarks There would not be any question, I take it,
but that the ganeral'practice would remain.

Mr. Lemann.‘ Nos I think not.

Mrs Clarke Mr. Wickersham, the particular question
now is this: I have a note here that I have no rules now
concerning.receivers, as to appointmént or otherwise. 1Is
that all right -- I mean, the omission of any reference to
recelvers?

Mres Wickersham. I wonders

Mr. Lemanne It has never been covered by a general
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rule. Do you not think we can leave that to the district
c;urts? The only point Mr. Clark made was whether, if we
did not séy anything about 1t ==

Mr . Wickeréham. I think if you have rules about injunc-
tions, and that sort of thing --=

Mr. Lemann. We have never had any special rule about
recelvers.

Mr.Clarke T dld put in an attempted omnium gatherum
in Rule 11l. I think probably some omnium is nécessarya

Mr. Wickersham. Yes; I think so.

Mr.» Dobie. As well as a "gatherum",

Mr. Lemann. Would not that cover 1% -- I mean, your
last polnt? |

Mrs Clark. feu may want to look at that rule when you
get there, as to whether that is the correct way to put it.

Mr. Wickershém. I have not thought of this before. I
am just wondering if we ought not to have a rule on receivers.

If you have no rule at all on the subject, you will leave it

“all up in the air.

Mre Mitchells The equity rules have never covered it.

Mro ﬁickersham. I wonder why.

Mr. Lemenne. Nobody has had any trouble with that being ug
in the air; has he? |

Mr. Mitchell., The practice is all we afe interested in,

not the right, and that has been dealt with by local rules.
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I§ is a ponderous subject.

O T Mr.Wickersham. Yes.

Mrs Dobile. I think it might be hard to touch it gently
without goilng deeply into it, which would unduly expand these
rules. I move 1t be omitted.

Mre Wickersham. I have not glven any speclal thought %o

| the subjeect. Leave it for the present, at all events, Just

as it 1is.
RULE 111 INJUNCTION PENDING APPFAL.

Mr. Mitchell., That carries us over to Rule lliu

Mrs Tolman. Is not that almoéé precisely equity rule
Th?

Mre Clark. I think 1t 1s; yes. We have added ==

Mres Dobie. You have left out "at the time of such allow-
ance"; havé you not?

ﬁrsW1§kersham, You have shortened it a 1little.

Mrs Clarks I have put in "an interlocutory or final

the %0=day statute, which is back opposite "appeals®,
Mr. Lemann. Is this Rule 111, now?
Mr. Clark. Yes; Rule 11ll. The reason I put in "inter-

locutory" there in the second line 1s because of the statute

 which is copled opposite Rule 105, 28 U.S.C. 227, providing

for an interlocutory appeal within 30 days.

order or judgment". That was to cover the matter of appeals,
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Mre. Doble. You left out the words “ét the time of such
allowance.”™ Did you do that deliberately?

Mr. Clarke. Let me saees

Mre. Dobie. "At the time of such allowance": That
evidently contemplﬁteé that this may be done onlyat the time
he allows the appeal. -

Mr.Clark, I took it out because he 1s not going to allow

Mr+ Lemann. I am wondering whether you know what the
broad applicatlon of this is. kl-am-not sure I read it cor-
rectly on the first reading. In a three-judge case, would
this permit one judge bto act?

Mr. Mitchelle The equity rule did.

Mr. Lemann. One judge could not allow the aépeal. ir
he can keep the restraining order in force during the pendency
of the appeal, that giées him a pretty broad power. I am
thinking of these cases to enjoln State statutes, or, in the
0ld days, to enjoin telephone ratess

Mrs Clark. Let us look at that statute which appears
under Rule 110, That 18 section 380, I think.

Mr. Lemenn. Section 380. That is the three-judge statute;
but under that statute it has been specifically held that
one Judge cannot grant the appeal, because we had a case in
which Judge Foster tried to do it, and it did not work. He

happened to be the dissenting Judge.
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‘that this was just something that was incidental to the
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§3§Wiekershame Bxactly.

Mr. Lemann, My partner had the case, It was a rate
case, and ﬁe lost 1t before the three~judge court; but Foster
dissented, and ngter got an appeal. As a matter of fact,
PFoster had asked the other judges, and they said, "It is all
right", and they set it aside in the Supreme Court.

Mr. Dobies The o0ld equity rule evidently contemplated

appeals Of course we do not have the allowance of appeal now;
but this rule as we have it now allows him to act laters

Suppoase you got one of those cases. An appeal has been
allowed; and, as you say, Judge Foster can hop in and make some
order; or, if you thought the other man was more favorable
to you, Judge So and So could make some order.

In other words, whether intentlionally or not, we have
broadened the scope of this, because the old practice was
purely in connectlion with the appeal, and it had to be done
when the appeal was allowed. Now we do'not require any
allowance of appeal, of course; but in cutting that out you
do not make any provisiqn for iimiting the man at all.

Mrs Mitchells Youwr point 18 that after the appeal 1is
perfected and pendingiin the court of appeals, the judge who
tried the case could make a stay order?

Mres Dobies Yes; any one judge could just hop in and

could modify, suspend or restore the injunction.
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order, has been refused," New York Life Insurance Company
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Mr . Loemanne. T notice that Hopkins' Notes to Equity
Rule Tl contain the following notes |

Quoting from a decision in 21 F. (2d):

"Equity Rule 7l specifically restricts the granting of
injunetions pending appeal to eases (1) when an injunction
has been granted, and (2) when one has been dissolved., . It

does not include cases where an injunction, or restraining

v. Marshall, 21 F, (2d), 172, 1763 opposed to the other cases
cited in this notse.

Mr. Mitchells You broadened it to include interlocu-
tory orders, alsos did you not?

Mre Clark. Yes; I did. That is because by 28 U.S.Ce
227 £here is now an appeal from interlocutory orders. That
appears back opposite Rule 105 -~ 28 U.S5.Ce 227,

M,.. Lemann. If several judges are required for the
result, it does not seem to me one judge should have powers
as great as this.

Mr.Dobie. I think you have to make two things. The
0ld thing was solely in connection with the appeal, fixing the
conditions of an appeal, and had to be done then.

Mr. Wickershanm. But suppose there 1s argument; the
three judges take the matter under advisement, and they go
totheir respective homes. By and by you get word that the

court has decided the matter, and has decided against the
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injunction, or has granted an injunction, whatever you like.
Yeu have to chase around to find three judges to pass on the
supersedeas on appeals That would be pretty into;erablao

Mr. Lemann. You have to do it, though, under that |
decision we had in the Cumber land Telephone cass. The grantw-

ing of supersedeas did not directly involve this rule; but

77:) Foster undertodk to grant an order of appeal, which would have

continued the original restraining order in force.

Mre Mitchell, The dissenting judge, on dissolution,
ordevred it kept in effeect.

Mr. Lemann. That 1s reallywhat was attempted to be done,
although I do think he had consulted ﬁbﬁgther judges, and they
had told him it was all right; but he was the only one who
signed it, and Mr. Huey Long, who was then representing the
Public Service Commission, got the Supreme Court of the United
States to dismiss 1t on the ground that Foster had no right to
do it.

Mr. Wickershame. How would it do for us tu require that
this shall follow the requirements of Section 380%

Mr. Mitchell. Section 380 does not deal with it; does
it?

Mrs Clark. Section 380 is opposite Rule 110, page 2 of
the comments.

Mr, Mitchell. Wharerdoas it deasl with ;ﬁ -= down at the

bottom?
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Mr, Clark. I am not sure it does deal with it.

Mrs Mitchells It does not say anything about "pending
appeal®; does it? '

Mr. Wickersham., Oh, well, if it does not -=

Mr. Lemann. i do not think so0.

Mre Wickersham (readings:)

"An appeal may be taken direct to the Supreme Court of

the United States from the order granting or denying, after

notice and hearing, an interlocutory injunction in such case.
It 1s further provided that 1f before the final hearing of
such application a suit shall have’been brought in a court
of the 8tate having jurisdiction thereof under the laws of
such State, to enforce such statute or order, accompanied by
a stay in such State court of proceedings under such statute
or order pending the determination of such sult by such State
court, all proceedings in any court of the United States to
restrain the execubtion of such statute or order shall be
stayed pending the final determination of such suit in the
courts of the State." |

Mr+ Lemann. This case 1s copilously reported inlobie,
to the extent of about ten pages == this case of Cumberland
Telephone and Telegraph Company v;Louiaiana Public Service
Commission. |

Mr. Doble. It held a whole lot of things.

Mre Lemann. It is 260 U.S., 212,
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Mr. Doble. Where is it in the Bible? (Laughtery)

Mr. Lemann. Y., ur Bible? There are about 12'pages
gquoted. I want to see where you quote it on this appeal
point, On this one-judge point you appérenﬁiy thought it
was very importante Here 1s the way you state the resultb:

"On appeal from a final decree granting or dissolving an

'a\injunction, the judge allowing the appeal who took part in

the decision of the case may suspend, restore or modify the
injunction during the pendency of the appeal. Equity Rule
Th. BSee, also, Cumberland Telepﬁane and Telegraph Company
ve Louisiana Public Service Commission."

Mr, Mitchell. Was that & three-judge case?

Mre Lemann, That was a three-judge case; yes. It was
a8 kind that could not now arise, under the recent statuts,
because 1t was an injunction in the Federal court agalnst the
State commission on a rate casej bubt it may come up now in
other injunctions. For instance, I now have a chaln-store
tax case where I am enjoining the State chain-store tax.
There have been a number of such cases; and where they have
kept the injunction in force wherefﬁhe lower court has
finally denied the injunction, they usually give a restfain—
ing order and then have & hearing, and in many of them
recently they‘have denied the injunction,.

Mr+ Wickersham. Was this in tﬁe district court?

Mr. Lemanm. Yes; before three judges; but they have
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L1+-appeal, but that 1ls signed by all three judges. I do not

~.eourt if he can. 1If he gets caught unexpectedly -~ 1f the
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iermitted tgé injunction to remain in force pending the

think a careful lawyer would take a chance, really, on one
judge, even where the Judge was not azdissenting Judges

Mre Mitchells I would not change thelanguage, in view of

that. I would leave it. A prudent lawyer will get the:whole

court hands down 1ts decision; and the judges have scattered =
he will go to one of them, He will not go to the dissenting
judge; he will go to the presiding judge. Probably the
dissenting jJjudge would refer him to the presiding judge sny-
how.

Mrs Lemamn, Ought we not to examine these cases and
check up on them before we undertake to do that? It might
be thought that we wanted %o change the practice and give
ourselves some easler way of taking appeals.

Mre« Mitchells Rule lll_ig tentatively approved, subject,

however, to the question as to whether the order shall be

made by the court or by a judge who took part in the decision, .

and we shall have to look up the practice.-

Mrs Clark. Perhaps we'ought ﬁo consider a l1little more
Mre. Doble's points I think he would like to leave it "at the
time the notice of appeal 1s final”.

Mrs Dobles We should be on safer ground if that could

be done. That was the 0ld rule,
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Mr. Clarks Mr. Doble does not like 1t.

Mr. Dobies Nos I did not say I did not like it. I beg
your pardon. I say we have extended 1t. I did not say I
ob jected to the extension. The old rule was solely in connec-
tion with the alloﬁance of the appeal, and it said "at that
time™, Now, of course, we do not have to have an appeal

allowed; and, adopting the rule without that, there are no

time limitations on it at alle

Mre. Lemann. In practice, wlll not this happen: If you
were the pléintiff, and you asked for an injunction and the
court denied it, and you took an appeal, you would have to be
very quick to get an order =«

Mre Dobles T sgree with you.

Mr. Lemann. Because you would be without protection
meanwhile. Will not that cover 1t7?

Mrs Mitchelle. No; his point is that it purports to
extend the authority of the district court indefinitely, even
after the perfection of the appeal in the court of appeals;
and I think hils point is a good one. It i3 a question of the
jurisdiction of the lower court, its power to do this sort of |
thing. You might say "at any time before the appeal is
dégketed in the court of appeals.”

Mr. Lemamm. When would you be likely to go to the
district court? In what practical cases would you be likely ¢

go to the district court after the appeal has been filed? I
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;Mégnnot think of any. Usually, the fellow who wants the in-

| Junction to stay in force ==

Mys Mitchell. He will go promptly, undoubtedly; but
suppose the other fellow ralsed a roar about it, and wanted
him to revise 1# in its terms; or something: If you limited
it to the exact momenﬁ when the appeal was fi;ed or a}lowed,
he would not have any authority to modify his stay order at
all. That 1is the thought that 18 in my head, that he ought
to have power to deal with ite It 18 not so much that the
man who wanted the stay would not apply promptly, but I was
thinking about modification of his order ~—'an order made
ill-advisedly which he wants to changes

Mrs Lemann. There 18 no time limit here, and he is
objecting to the absence of_time limit. Mrs Dobie suggested
the possible putting in of a time limit. |

Mras Mitchells The time 1limit I would suggest would be

| "at any time prior to the docketing of the appeal®. After that |

you would have to go to the upper éourta for your stay.

Mr. Lemann. I think that is the law anyhow.

Mr. Mitchells (to Mr« Doble):t Does it satisfy your
16835 there?

Mrs Dobie. Yes. Really, to be perfectly frank, as I
sald, I had no definite ideas on the subjects I just wanted 5
to raise the point.

Mr. Mitchells Mr. Lemann makes the point ~-




55

22477

Mr. Dobie. I think it is a good one.

Mre Mitchell (continuings:) That this gives him
authority to make any order up to the time the appeal is
docketed. After that, his jurisdiction is divested, and he
cannot act anyway. |

Mr. Dobie. I think that is entirely all right. You are

going to look into these three~judge cases, I understand, and

H’Treport back?

Mr e Clark., Yes, Your suggestion is "at any time up to
or untlil the appeal is docketed"?

Mr. Lemann, I think the idea 1s to leave it as it is,

Mr.Mitchells Because that 1s the legal effect of it.

Mres Lemamm. We will not need to say anything about it.

Mre Mitchells, |Noa

Mr« Lemann. The only note to be made is to look into
the powers of one man.

Mrs Mitchells I think it might be construed that 1t
would have to be done when anyiappeal 18 taken, because it
says: |

"When an appeal # % # 13 taken " -=

The judge may do thiss You mean "if",

Mr. Lemann, I think he has to do 1t anyhow. Ho will be
quick to do 1it.

Mr. Mitchell, All right.
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RULE 112, EXECUTION.

.= ..  My. Mitchell, Now wa&ass to Rule 112. This is one on

which I have a note as to whether or not we have specifically
provided for supersedeass We have referred to 1it, but we hav'
not specifically érovided for it.

Mr. Clark, I refer back to the statute in effect. Here
we could try to cover 1% by what I should think probably had
better be a speclial rule.

At the end of the first sentence, it reads:

"Unless a stay has been granted to allow a motion for
rehearing or new trial to be filed or passed on, or unless an
appeal has been taken and a supersedeas bond given."

Those are two different provisions, and are covered by
28 U.8+Ce alrendy. One of them is the lj2-days stay on motion
for new trial, and the other is the stay on filing the
supersedeas bonde Would you like to have me insert a rule,
or perhaps two rules -~ I do not know whethey they need to be
separated or not =- giving the substance of those two
statutes?

Mr o Mitchell.' The statute has a histus in it, as I
pointed out the other day. It provides that a stay of |2
days shall be granted to enable a man to make a motion for
a new trial. There 1s not a word said about granting a stay
to enable him to perfect his appeal. The practice is to get

your stay anyway on the supposition you are going to make a
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motion for a new trial, and switch around and take advantage d
.
it to perfect your appeal. \
I think the statutory statement ought %o be enlarged so
as to.authorize the granting of a stay of execution for }2

days to allow motion for new trial or appeale

Mr. Lemann. Provided he furnishes a supersedeas within the

time otherwise provided. You would not want to authorize a
delay aa long as that without security; would you?

Mr. Mitchell. Ordinarily, a stay 1s grantedras a matter
of course in every Federal judgment. What 1s that statute?
Have you a reference to 1t?

Mr. Clark, Yess 1t 1s opposite Rule 112 -~ "stay on
conditions,"

| Mre. Mitchell. Is it on conditions?

Mres Lemanns Yes; but it glves him the right to call ¢
for security, as I read it.

Mr« Mitchell, That is all right.

Mr. Lemanne. In our State now you have to appeal in ten

deys and file a bond. I do not think 1t 1likely that our

Federal judge, with the background he has, would be disposed B

to allow a delay of LO days without security; but his way
out would be ==

Mrs Cherry. He has it In the statubte.

Mr. Lemann. Yes; it 1s in the statubte now.

Mr «Clark. What about the next statute, Jjust below 1t7?

4
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~of the States, like mine, I think there 1s a much less time

2251

gonform to the practice in common-law actions; and in some

for supersedsas even than thirty days.

Referring to your catalogue of abrogated atatutes, Mr.
Clark, I wonder if‘you are also going to make a catalogus of
non-abrogated statutes., That would be a very useful Bible
for the lawyers.

Mr. Wickersham. That would take a good deal of work,
though,

Mr. Lemann. He has to go all through this to see which
ones he has abrogated. On procedure, Mr. Wickersham, he has
to look at them all to see which ones he is going to preserve
or abrogate; and it would be a mighty convenient thing, from
the standpoint of the Chairman's handbook, if we had something
to show us what 1s not abrogated. That 1is what we really have
to go and look at.

Mr. Mitchell. I started reading every Federal statute
in the Judicial Code that has anything to do with practice,
making notes as to whether we had covered them or note

MrﬁlLemann; Somebody must do 1it.

Mr.Clark. We have been doing thaﬁ, yes3 but the only
statutes you have in mind are those in 28 UsS8.Ce3 are they
not? |

Mr. Lemann, Yes, I think that is vwhere they are
collected; but I should hate to have some one come along and

say we had overlooked somethings
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Mr. Clark. That is what a continuing committee is for.

Mre. Lemann. I mean, something very glaringe.

Mr. Clark., Yess

MreMitehsell, It 18 understood that either in Rule 112
or in a‘separate fule, whichever the Reporter thinks advig-
able, we are to put in affirmative provisions respecting

granting stays to allow motlons for new trial and appeal. He

~ can work 1t out.

Mr. Lemann. And the matter of supersedeas is to be
left to the existing sbtatube ~- I mean, about the time
within which it 1s taken, the bond you mus t give for it., The
statute on the bond, I am sure, 1s like the injunction bond
statute -~ "Such costs and damages as the party may suffer if
his appeal is dismissed''-- but 1t has to be fixed by the
court. The Supreme Court rule said it should not be less
than the amount of the judgment.

Mr. Mitchell. Have we no rule sbout supersedsas?

Mr. Lemann. Not about aﬁomt and time. The only thing
we have 1s thls and that general appeal provision which says
you shall take the appeal within the time fixed by law and
upon filing a bond approved by the soﬁrti

Mr. Clark. That 1is correct.

Mr+ Mitchell. We ought to previdé for it in the rules.
The lawyers ought not to have to mull around in the statutes

to know how to take an appeals
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M, Lemanne. I think 1t would be desirable. Shall we
make a motion to ask the Reporter to look up the statutes
and incorporgte them in the rules?

Mr. Clark. You mean look ﬁp thehruleag do you not?

Mr. Lemann. The statutes and rﬁles#eapecting super—
sedeas, and the time, and'the amount of the bond, and incor~
porate them in . a rule or rules.

Mr, Mitchellg That will be understood unleés there 1is
objection,

Mre Wickersham. I suggest that this last sentence be
stricken out,

Mr, Clark. Yes; I think that should go out, in view of
what we have already decided in other casess

Mr. Wickersham. I should strike it out in all cases,
and leave 1t to the general rule.

Mr. Clark. You probably will want to look at the matter
a little more, perhaps, in connection with Rule 113, You
will notice that Equity Bule 8, down on the opposite side,
covers a lot of things. We first put in execution here, and
then we had a separaté rule on these subsequent things; and
I probably should mention this: We pﬁt in this pravision;
too, in Rule 112, that -

"In States where so=called /equitable assets can be
reached only by a separate action; such action may be dis~

pensed with and supplemental proceedings may be taken in the
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original action in lieu thereof."

We wanted to cover all supplemental proceedings. So I
think we probably should adjourn, but I wanted you to have in
mind the fact that I tried to make the rule inclusive there.

o ey

(Thereupon, at 1:10 o'clock PeMs, & recess was taken for

>:“%ﬁ35 minutes.)

P
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‘What 1s the point about that?

AFTERNOON SESSION.

The Committee met, pursuant to recess at 1:35 o'clock p.m,
RULE 112 (Continued)
MR, MITGHELL: Rule 112, I not;ca you refer to
successor in interest, I do not know;the object of that,
The equity rule merely said final process and execution, and

80 on, Did it say anything about successor 1n interest?

MR, CLARK: That is mainly to cover an assignment of
the judgment.

MR. WICKERSHAM: Would you not say, Jjust for convenience,
the judgment creditor?

MR, MITCHELL: Should be entitled to the right?

MR, WICKERSHAM: Yes,

MR, MITCHELL: Or do it as the rule has done, ~- process
to enforce decree for payment of money to be writ‘of execu-
tion, Would that meke it necessary to leave in any reference
to successor?

MR, CLARK: I do not know, I suppose that would be
implied, would it not?

MR, MITCHELL: I think so,

MR, LEMAN: How about following the existing practice
in the execution of sales? There 1s a statute now that
requires every judicial sale to be at the principal front door

of the court house of the county, and we do not make any sales,
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in the 8tate practice, at the princlpal door of the court
house, The Sheriff sells real estate where auctioneers
gell it, at the auction exchange, I do not know whether
this language would have the effect of abrogating that
Federal statute, and, 1f so, I think it might be a desirable
abrogation, I just make a comment for the Reporter,

if he has not run into that statute, to include that among

.| those that might be abrogated by this rule,

MR, WICKERSHAM: Supplemental proceedings may be taken
as original action in lieu thereof, We have no provision
here for supplemental ﬁroceediﬂgg, have we?%

MR. CLARK:  This is to do it.

MR}%WICKER&HAM: I mean, 1f we are going to put in here
procedure’on-supplemental proceedings, that is quite an
elaborate proéess.

MR, MITCHELL: A1l you mean here is that you follow
the Stateé

MR. WICKERSHAM According to the State practice?

MR, CLARK: Yes,

MR, WICKERSHAM: That 1is all right,

MR. LEMAN: Would you put the State practice inteo the
Federal Court- in that connection?

MR. CLARK: Yes,

MR. LEMAN: Wou;d that glve you, perhaps, a very novel

system of practlice in the Federal ¢Courts, in following your
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genseral linse-up? I do not know,

MR, MITCHELL: There is always, of course, the ques-
tion of whether you go so far, You have got é general set
of rulses here, If you made one rule instead of 120 an&
said that all practice and procedure ié the Pederal courts
would be in accordance with the local practice, you would not

be following the statute because there would be a system set

' up in every district.  We are infringing on that in part

now, but I think it rests largely with the court, I have
kept qulet about 1t although I have doubts about it, on the
theory that we would not go any further than we needed to,
but it is important to do it in speclal proceedings, and 1if
the court says it is 0. K., that 1s the last word,

MR. LEMAN: I was not thinking so much of that as I
was of the possibllity that we might be eneroaching upon our
ideal, beautiful, symmetrical system of procedure for Federal
courts with a lot of hybrid processes used in Btate courts in
these connectlons, That is the only th&ught. You ses,
if you go ahead according to tﬁe State practice in that
kind of cases, I do not know whether the State practice fits
into your general picture or whether you would be --

MR, MITCHELL: A1l we have done here, first, is to
follow State practiees as near as may be in writs of execu-
tion; second, there 1is a reference to so-called equitable

assets which allows us to dispense with the State practice in
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"be easlly answered,

| examine him, That 1s all there 1s to it.

'(States forbld you to use the proceedings generally,

a separate actlon,

MR, LEMON: When he ssaid supplemental proceedings, 1
understood Mr, Wickersham asked the Reporter what he meant by
supplementél proceedlngs, if he was ngt going to have any
provisions specifically for them, whether hé meant State
supplemental proceedings, and he sald yes, and them I ralsed

the gquestion which I am not compstent to answer,which may

MR, MITCHELL: You know what supplemental proceedings
are, and when that term is used/you get a writ of execution

returned prunsatls fied, you call up the Judgment debtor and

MR, CLARK: I did not want to use anything technical,
It might be better to puk it this way: "Such action may be
dispensed with and procéedings analogous to such State --"

MR. WICKERBHAM: Proceedings supplementary to execution
may be taken,

MR, CLARK:  That is 1t, -- "in the original action,”

MR. WICKERSHAM: Proceedings supplementary to execution,

MR, TOLMAN: Have you ne§ limited the supplemental
proceedings now only to cases where so-called identifisble
assets can be reached?

MR, MITCHELL: I think you have,

MR. LEMAN: = Yes, that is another point, because most all
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. What we wanted to do was to avoid the necessity of an

MR, TOLMAN: If &« man has it hidden in a safe deposis
box you c;n‘b reach it;

MR, MITCHELL: Why don't you provide something in thakb
géneral clause about attachments, and so on, and put in
proceedings suppleﬁental_to execution.‘

‘MR, LEMAN: He 1s épeaking there of proceedings befofe
judgment and here he 1is talking about proceedings after,

MR, CLARK: We may be sidetracking the idea, of course,

independent, new suit,

MR, MITQHELL: That is all right, but in doing it you
limited, as %heﬂMajor says, supplemental proceedings to that
type of a éituation. |

MR, WICKERSHAM: If you say proceedings supplemental
to execution, taking the original action in conformity, as
near as may be,'wihh the State practice --

MR, MITCHELL: Ybs; and then go on to say that where
ao-called equitable assets can be reached only by such action,
such assets may be reached in that way,

MR, DOBIE: Are'youllimited to the so-called equitable
assetks?

MR. MITCHELL: No, you are not limited, You are making
the statement that proceedings supplemental to execution may
be resorted to in all cases where it is in accordance with

State practice, and then you add to that that in States where
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discovery process applicable to execution?

so-called equitable assets cén be reached only by separate
action, such supplemental pr?eeedings may be taken in lieu
thereof, It 1s substitutiég the supplemental proceedings
for the separate acﬁion, but %% grants;geaefal authority to
follow the State rémedy.

MR, CLARK: Noﬁ, I think I have that now. I wanted

to ask Mr, Sunderland, particularly, should we not have the

MR, WICKERSHAM: What 1s that, Dean?

MR, CLARK: Should we not have some process analogous
to discovery? It is not the técbﬁical discovery that we:
have already covered, but analogous to dlscovery? I think
you have that in New York,

MR, MITCHELL: That is a supplemental proceeding,

MR, WICKERSHAM: That is a supplementél proceeding,

" MR, MITCHELL: You call up other witnesses, |

MR, WICKERSHAM: It may be followed up by examination
after appointment of a recelver, There are various things
that can be done to reach the assets, but that is all in the
supplemental proceeding.,

MR, MITCHELL: Under youf practice the examination is not
l1imited to the adverse party? You can subpoena anybody?

MR, WICKERSHAM: Yes, examine anybody who 1is supposéd
to have any property belonging to the,defendantf

- MR, MITCHELL: It is a full discovery,
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complicated machinery,

MR. CLARK: Suppose ail the States do not have that,
or have only limited provisions? We will not touch that?
We willl not try to add a general discovery for the Federal
courts?

MR, LEMAN: | That 1s really what I thought
Mr, Wickersham had in mind when he asked if you were getting

up such machinery, and then I got the impression he meant

MR, WICKERSHAM: It differs somewhat in different states,
but the lawyers in each state are-familiar with that type of
proceeding, We would not use it very much in Pederal court
suits,

MR, LEMAN: And it really is restricted largely to
discovery?

MR, MITCHELL: That is all 1t is, It is not only
discovery, but it is to produce some evidence that shows a
reason for it and then applles to the court for a receiver in
supplemental proceeding, or an order for turning over property.
It 1s more than a mere discovery; it goes to the result,

MR, WICKERSHAM:  Mr. Kellogg sent me a lot of sugges-
tions in regard to these things, and hé says that he believes
shé Judgments of the Federal courtg in the districts should be
made enforceable in amy4eﬁher distriect without the necessity
of commencing a new actlon, simply by filing the judgment,

What about that?
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MR, MITCHELL: The proposal, as I uﬁdersgand it, 1is %o
ﬁreclude the equivalent, as far as our question of power is
conéerned, to the rule which brovided that a writ: of execu-
tion to execute any judgment in the Fe§era1 court might run
throughout the Uhiéed States? That 1s about what we are
deiﬁg here, |

MR, LEMAN: It is the same thing.

MR, MITCHELL: We simply transfer the judgment and
have the writ executed from another court?

MR, LEMAN: Yes , |

MR, SUNDERLAND: It is like sending a subpoena out and

having it authenticated in another district and served,

MR, MITCHELL: You dodge that by applying to a local
court for a writ,

MR, SUNDERLAND: 0f course, here you apply to the local
court for your execution, All you do is register your
judgment and then the local court has full jurlsdiction,

MR, WICKERSHAM: Suppose yeu‘waat to put a lien on
real estate belonging to a defendant in some other district;
if you file the judgment there you will have a lien on the
real estate,

MR, SUNDERLAND: Because it becomes, in local effect,
the judgment of that local district court as soon as it 1s
filed,

MR, WICKERSHAM:  That is right,’ I think you ought to
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have a separate rule for that.,

| MR. LEMAN: = Mr, Hammond calls attentlon to the con-
trary provisions in the Code; The first says, when they
run from one district to another in thg State, and the
suggested proceediﬁg-woulé be a 61ear‘éxtension of that; and
the other section followiég gives the right to run the writ

to any State 1f the judgment is for the use of the Uhited‘

“States, Is there any objection to providing that if I get

a judgment in New York in the Federal court that I just

could take a certified copy of that judgment down to Loulsiana

and have the Marshal im Loulsiana selze the defendant's

property down there in execution? It seems rather foolish

to require another judgment to be brought in the court of the

same sovereign, does it not?

MR, WICKERSHAM: It does,

MR, SUNDERLAND: It is utter folly,

MR, MITCHELL: 1Let us try it%,

MR, LEMAN: Let us try jit’ yés.

MR, DOBIE: Have you got a copy of your statute some-
where?®

MR, SUNDERLAND: I can get it,

MR. MITCHELL: Why did Congress refuse to pass 1%9%

MR, SUNDERLAND: Mr, Michener introduced it to the

Committee but he just never could get anyone interested, I

argued it before the Judiciary Committee of the House and I

thought they were quite interested, They certainly shot
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me full of questions, but they never could get the thiﬂgv

- reported; it just stopped. Michener had it in hand for two
or three sessions but he never could get it out,

MR, MITCHELL:  Between now and our next meeting would
vou communicate wiﬁh him and ask him the uadérlying reason
for 1it% |

MR, SUNDERLAND: There was no reason, I have talked
| with him é number of times,

% MR. MIﬁGHELL: It was not real opposition?
| MR, SUNDERLAND: No real opposition, no. It just go§
caught 1in the cog wheels and c¢ould not get out,

MR, LEMAN: It did not go beyond what we are doing?

MR, SUNDERLAND: That covered State judgments,

MR, MITCHELL: That is a different thing,

MR, LEMAN: That is a different thing,

MR, SUNDERLAND: This is much less extensive,

MR, LEMAN: I got the impression that that went beyond
what we are doimg now,

MR, SUNDERLAND: - Yes, 1t went ge the State,

MR, LEMAN: Mr.'Wiékeréham, you make the motion,

MR. WICKERSHAM- I make a motlon that there be a provi-
sion making a judgment effective in one dlstrict, effective
1n any other districs, ‘

MR. LEMAN: And execution?

MR, WICKERSHAM: And execution, It may be recorded and
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’"proceedings may be taken by motion and affidavits taken of the

be a lien in any other State,
MR, CLARK: May I come back to the matter we were discuss
ing of equitable assets? How would something like this de:
we would add & provision about proceedings supplementary to
execution and then after that say that’;n States where the s0-
called‘equitable assets can be reached only by a separate

action, such action may be dispensed with and supplemental

necesslity for and the right to reach such assets, Here is a
little something more: "And in all cases a judgment creditor
shall be entitled to examine any person in the manner provided
for by these rules;"

MR, WICKERSHAM: How 1s that?

MR, CLARK: It is an attempt to refer it back to the
general discovery procedure,

MR, MITCHELL: Then you are adopting a supplemental
proceeding of your own in the Federal court?

MR. CLARK: Yes, That suggestion does two things;
first, it clarifies what we alfeady have in supplemental pro-
ceedings; and then the other is something new,

MR, SUNDERLAND: It is authorizing the taking of a
deposition, not the examina%ionj stig;, our proceeding is a
deposition, This is not a deposition, we are trying to take,
it 1s just an examination,

MR, MITCHELL: Your whole procedure on deposition and
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much in point of what I just said, If in Illinoils vyour
"Federal judgment creditor -- if you got a judgment in New

York against an Illinels defendant, having gotten it in New

York where he resided, and you went out to Illinois to collect
that judgment you would be up against an inadequate procedure,

MR, SUNDERLAND: - 1 know in civil practice we proﬁide
for no supplemental proceedings, |

MR, TOLMAN:  Them it is limited to the municipal court
of Chicago.

MR, LEMAN: Why did they not cover it with their.
new procedure?

MR, TOLMAN: I do not know,

MR, WICKERSHAM: That is a court of record, is it not?

" MR, TOLMAN: Yes, 7

MR, WICKERSHAM: Then why not say it may be taken in
conformity with the 3State procedure on judgments in courts of
record?
! MR, SUNDERLAND: = That would not help anybody in Illinois
outside of Chicago.

MR, MITCHELL: That would be bad,
{ MR. WICKERSHAM: Hy thought would be that we ought to
let the Reporter see if we could get it covered in two or three
rules, and also whether on a survey there are a number of
important places like Illinois, If he thinks he can cover

it in two or three rules, I think he should do so,
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1 would do it by supplementary actlon,

MR, CHERRY: Do you have anything like this for reaching
such assets by separate action in Illinois?

MR, TOLMAN: No, I think you have %o filé a creditor's
bill, | |

MR, CHERRY:  If you have this, &ou would come in under
this ruling,

MR, TOLMAN: It says in States where you have 1t you

MR, LEMAN: But you would not be able to do much with a
creditor's bill, which is very short, because all you do with
that 1s try to reach certain specific property. With a
supplemental proceeding you can do something like baakruptcy
proceedings and get a history of the business life of every-
body he did business with,

MR, MITCHELL: I am 1inclined to think we ought to take
the best practice in some of those Code States 1n supplemental
procesedings and try by two or thrge simple rules to cover
it which do not conflict, égziz;urse would be to leave it
as Préf. Sunderland points out, 1t is only in one State you
have such a law -- we have the added duty that we are
supposed to be getting up a model set of practice procedure
rules.r

MR, LEMAN: I move that the Chairmants suggestion be

adopted,

MR, WICKERSHAM: Had you not better let the Reporter
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: ance with 3tate procédure, where there ls such procedure

see first whether theres are any appreciable number of States
that have not got those proceedings? We could cover the

Illinois situation by using a broad enough serm -- in accord-

regarding the judgﬁents of courts of record,

MR, LEMAN: He says that will only apply to the mgnici~
pal courts in éhicago,

MR, WICKERSHAM: You can make that apply here by making
your provision broad enough,

MR, LEMAN: And it would be carried over by the courts?

MR, WICKERSHAM: Yes,

MR, LEMAN: You would have tc have very specific language,

MR. WICKERSHAM: I think you can make it general,

MR, MITCHELL: You may have some states in which the
supplemental proceeding practice differs in different courts,
You may have speclal procedure in the court of general juris-
diction, |

MR. LEMAN: You could not use the word "general juris-
diction",

MR. MITCHELL: I do not think it is a great job to cover |-
1t with two or three rules thaﬁ will take care of it, but let
us look at- it,

MR. LEMAN: I move the Reporter be requested to draw up
someé rules to cover supplemental proceedings, and then advise

us génerally as to the provisions of the State laws,
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' MR, MITCHELL: Is there any second?

MR. TOLMAN: I second it,.

(The question was put and the motlonm prevailed without
dissent,)

MR, MITCHELL: You better not as% any more questions,
Dean, or you will get iaté more trouble,

That covers Rule 112,

MR, CHERRY: Mr, Chairman, I do éot waat to delay the
proceedings, and I did not vote against the motion, but I

st111 think, in regard to éupplementary proceedings there is

this possibility to bear in mind:  if in the State of
Illinols outside of the City of Chicago it seems ﬁo be the
settled policy of that State not to hava supplementary pro-
cesdings, in view of the fact that they have just revised
thelir procedure and left it ont, that is a rgther‘definite
conclusion about the policy iﬁ that State, |

MR, STUNDERLAND: You mean if they did not want 1t9

MR, CHERRY: Yes,

MR, SUNDERLAND: The poiat never came up for discussion,

MR, CHERRY: I em just ralsing the question, In such
8tates I am wéaderiag allitgle about %he'pelicy of providing
for it in Federal courts in such States, All I want to do is
to ralse the question for the Reporter. It is not so much a
matter of trylng tq draw a better set of rules or supplementary

proceedings, granted that we could do that probably by combining
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4 that went there for 20 years, We would have %o go there te

get our leglslation through, and the matters which were not

the different features of the States, bus whether we are
running into that poiicy questlon,
MR, TOLMAN: I would like to make one observation in
within
answer to that, Illinois was a State where until/the last
few years there had been no grant of législative power to the

courts to make rules, As a consequence, we have had to go

to the legislature, I believe I have been on every ceﬁmit%ee

passed at all, falled to paés because the legislature was
busy with other things, I do noﬁ think you ¢an conslder it
a declaration of policy,

MR. LEMAN: My 1illustration may be unfortunate.

MR, MITCHELL: We will go on with Rule 113,

' RULE 113,

WRIT OF SEQUESTRATION; WRIT OF ASSISTANOE'a~ WHEN IN THE EN-
FORCEMENT OF INTERLOCUTORY AND FINAL ORDERS AND JUDGMENTS,
MR. LEMAN: The word Varr?st", where the writ of

arrest ﬁas been returned %ﬁﬁ§3$§§@é; struck my eye,

MR, CLARK: Which Sﬁe?

MR, LEMAN;: Rule 113: "If the order or judgment,
interlocutory or fiéal; be for the performance of any specifie
act, and the losing party fails to comply therewith within
she-time.specified, and a writ of arrest has been returned

unserved -." I did not know just what you have in mind,
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MR, WICKERSHAM: That does not differ much from the
eduity rule?

MR, CLARK: This was supposed to take over the equity

rule,

MR, WICKERSHAM: - You do not seé anything about writ
of arrest there, do you?' |
MR. MITCHELL: Yes, it says wri%.of attachment,

MR, WICKERSHAM: You appreclate this provision somewhat?
This 1is practically a prévision for contempt, is it not, this
equity rule? |

MR. CLARK: It is similar, but it is a writ of attach-

ment,

MR, WICKERSHAM: As I understand it now, attachﬁent means
attaching his person,

MR, CLARK: Under the Federal rules that means taking
his person, We have now called that a writ of sarrest,

MR, MITCHELL: What 1s a writ of sequestration?® What
does that do? | ‘

MR, WICKERSHAM: That has ﬁhe'effect of a receivérship‘

MR, MITGHELL: Why don't you say feceiveréhip?

MR, WICKERSHAM: That woaid be the modern word,

MR, CLARK: Under the Chancery Rule they appointed a
sequestrator who held his property and impounded his revenues
until he performed the sact,

MR. MITCHELL: In the absence of that, all you can do is
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MR, DOBIE: They are in the equity rules,
MR, MITCHELL: Did you ever sue on such a writ?
MR. DOBIE: I never did,
MR, MITCHELL: ‘I,do not believe we have forms in our
. district courts fof it, and I do not believe the Clerk would
know what you meant by sequestration., ° My idea is to put it
in simple words which preserve these old forms, Why not say
that 1if there 1s an order for thé performance of a specifie
act, and the man fails to comply with it, and he can not be
arrested, and if a writ of arrest.has been returned @n3§£¥§§@e,
the court may sequester his property after receiving the
. bestimony on that point, and hold it to enforce payment? What
does he do when he gets 1t? Jaaé ﬁold ite

MR, DOBIE: Just hold it, I guess, |

MR, MITCHELL: They do not sell’ 1t or anything like
that? They just hold 1t all the way through?

MR, LEMAN: I do not know whether they sell it or not.

MR, DOBIE: I will bet there havé not been &en cases
where they have been issued in the Federal court in the last
25 years,

MR, MITCHELL:  We will see what Dobie has

MR, BOBIE: I have something just apoatfbhe equity rule.

MR. CLARK: Sequestration, wribs;éf, 768,

MR. LEMAN: He treats thaté

MR. CLARK: I am not sure, He has got it in the index,
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"If the defendant party can not be found, so that Jjudgment
would be ineffective, then, upon a return of non est inventus,
a writ of sequestration lissued against his estate to compel
obedience to the decree,"

| Aad he has & foot note here, 40, quoting in the foot note
Foster on Federal Practicé; "See also Shainwald against Lewis,
District Court of Californis, 1880.".

Then he goes on to say, "The use of this writ, though,
seems to be comparatively rare,"

MR, LEMAN: This is taken from the equlity rules aﬁé
adopted here,

MR, MITCHELL: I guess that covers 113,

X.MISCELLANEOUS PROVISIONS |
~ RULE 114
MATTERS NOT COVERED BY THESE RULES-~FORMER RULES TO APPLY
MR, MITCHELL: We will go -on to No, 114,
MR, LEMAN: Does that not léave a pretty wide door open,
Mr, Clark?

MR, CLARK: Yes, I think it does, I am not clear that
this 1is the best form of doing it, but I 4id not know quite
what to do. For example, there are some extraordimary
rights that you can not have at the start in the Federal
court but that you can have before you have fimished 1%,

MR. LEMAN: Dp you mean mandamus?

MR, MITCHELL: Speaking of mandamus, in many jurisdie-
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tions 1t is a e¢ivil proceeding, a civil actlon,
MR, CLARK: I did not think that,

MR, MITCHELL: It is well to get something in here to

prevent the abolitlon of it,

MR, CLARK: O0f course, we could try putting it im by

name, which would be more helpful to the lawyers, but I am

afrald of having any reference to the mandamus here,

MR, MITCHELL: When you apply for a wrlt of mandamus
in the lower Federal court:fia the District court, what pro-
ceeding do you call it?

MR, LEMAN: Have they got jurisdiction already for
mandamus?

MR, MITCHELL: Yes,

MR, DOBIE: Mandamus is not a suit in the Federal
courts,

MR, SUNDERIAND: It would be in the State courts, and
maybe in the District of Columbia,

MR, MITCHELL: You are r;ghb.

MR, CLARK: I thought you could use mandamus as an
auxiliary lien when yoﬁ have the suilt already in,

MR, DOBIE: That is true, but 2 mandamus 1s not a suit,

MR. CLARK: Do you want to take out the last two lines?
Some of the comments suggest that they conform to the existing
State practice,

MR. WICKERSHAM: Here is Mr, Kellogg!s suggestion:
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"As to an Tomnium-gatherumt! clause,- It would seem to be
ﬂecesséry that at the end of the new rules some general pro-
vision sheuld be 1nserted governling topics not specifically
covered by existing statutes or by the new rules,

"So far as actions at law are conﬁermad, it would seem
to me that the formation éf such an action should be governed
by the principles of the Conformity Act,

"Phe suggestion that the so-called 'common law! of the
King's Bench should be made the arbiter in such cases would
seem somewhat linadequate to provide for the needs of district
courts sitting in 81 different districts in thils country -~ in
sddition to the District of Columbia,"

MR, DOBIE: That provision im line 4, would not that
save everything?

MR, CLARK: I think it is a little better,

MR, SUNDERLAND: Yes,

MR. LEMAN: My only objection to the last two lines is
that I see something of an invitation to a little further
modificatioen,

MR. CLARK: Perhaps you are right,.

MR, WICKERSHAM: After all, the central principle in

this, 1 t2ke it,is that old rule of common law, -- no wrong

without a remedy, This provides a remedy heretofore existing

for anything that has not been expressly provided for in the

rules, 1s that right?
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MR, CLARK:  -All right, take out the last two lines,

MR. SUNDERLAND: Mr. Leman thought the lady protested
too much.

MR, WICKERSHAM: Well, I do not kﬁow; reasonable protests
are essential to the preservation of Qireue.

MR, SUNDERLAND: I think you have everybody protected

i by the first four lines, and the next two lines seem to me a

“-sortbof implication that there may be a number of things lay-

ing around, and I think it 1is taken care of in the first four
lines,

MR. WICKERSHAM: It is recognition of what may happen;
something you have not got covered,

MR. SUNDERLAND: Would it not be saved by the first
four lines?

MR, DOBIE: Suppose’ we had not mentioned the writ of
assistance and had sald nothing about it?

MR, SUNDERLAND: I should think, if there was any
previous practice on it, we should use it,

MR. ILEMAN: --"shall be deemed to be subject to statutes,
if any, or to the previous existing procedure," All matters
of practice not covered are subject to the previous existing
procedure,

'MR, WICKERSHAM: I think that 1s perhaps complete,

MR, CHERRY: Suppeose 1t 1s cdmplete; what about this

something not covered here, which is covered by the previous
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existing procedure, and then you have occasion b0 use thab
procedurs you have got to go back to these rules to find.
the Code no longer in use in the State and perhaps nowhere
else,

MR, SUNDERLAND:  The last two limes do met help on that,

MR, CHERRY: I assﬁéed that that was settled,. :I
referred to the question of previously existing procedure,

MR, DOBIE: I think Mr, Cherry's point is a good one,
I think it all ought to come out,

MR, MITCHELL: It is a matter, of course, of discretion,
how that 1s to be handled.,  The polint is well taken.

MR, CLARK: Just a minute on that, The previous
procedure gets back to the Gonformity Act, the conformity
would be a continuous conformity,

MR. CHERRY: But we say the previous existing procedure
without saying what it is, I am afrald of it, |

MR, CLARK: If youvare going to have a continuing
committee, that is going to solve it,

MR, MITCHELL: What do you mean by "subject to statubtes'?
Is 1t State or Pederal or bobh? Previous procedure inm the
Federal court?

MR, SUNDERLAND: There are some statutes on some of these
procedings, and I think it would be all right to limit 1t %o
Federal, and allow the State to come ln under the existing

procedure, whatever you call it,
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MR. MITCHELL: I think that has been well provided‘far
in the revision, Probably vou can do it,

MR, DOBIE:  You said to omit "Federal"?

MR, SUNDERLAND: Yes,

MR, WICKERSHAM: That is for fﬁrt*aer study.,

MR, MITCHELL: Yes,‘we can read that further,

MR, SUNDERLAND: We can cover that with moré 1aﬁéuage.

MR. CLARK: If we need to, bub here it was appllcable
to the then or present State -~ |

MR, MITCHELL: State law,

RﬁLE 115
REMOVED CASES AND CASES HEARD BEFORE THREE JUDGES

MR, MITCHELL: Rule 115, removed cases,

_ MR, CLARK: On that you will see that we do try toe help
out the New York guggestion a little bit, trying to tle down
the extension of the peried of completing, We have not done
very much there, Query: Can we and should wWe?

The existing authority on Federal procedure polnts out
the various difficulties, that sometimes you are supposed to
go to the State court and sometimes to the Federal court.

Some of the ceﬁmittee suggestions were that we ought to have
no proceedings'in the 8tate court. See the suggestions, for
example, of the South Carolina Commlttee, near the end of the
first page of comments,

MR, MITCHELL: Dontt you think, in the matter of remov-
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. tiouns, The usual practice is to put in an order for removal

' rather have Mr, Dobie explain a little more about it. As I

:understand it now, in certain cases you go to the S8tate courts,

ing, that our authority is limited to the practice after the
case reaches the Federal Court? I don't think we have the
right to change the prackice in the 3tate court in getting
the case femoved.

MR. DOBIE: — The real fight in ;11 these caées comes

on the motion to remand, The average lawyer in his practice

knows as much about removal as he does about cuneferm inscrip-

and let the fight go on up to the Federal judge, who knows
about it, |

MR, MITCHELL: I do not dlisagree with that, but I say
our job 1is to pfovide practice and procedure for dealiﬁg'with
removal cases when they reach the Federal court, We can
specify after they reach there, how soon the answer shall be
put in, and if you want to, you can provide procedure on |
motions to remand and things of that kind. But Mr, Clark
was talking about ghanging some rule about the procedure you
had to take 1n the State court to get removal, Is that not

what you refer to?

CETNISRy

MR, CLARK: Yes, the State, In fact, I think I would |

MR. DOBIE: That 1s right,
MR, CLARK: And in certaln cases you go to the Federal
Courts, |

MR, DOBIE:  In nine-tenths of them you go to the State
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court.

MR, CLARK: The South Carolina suggestion is that &
pule should be promulgated ﬂﬁmaaﬁ% the filing of & petltion
and a bond in www Tederal Court mwmuw@ immediately remove the
cause, |

MR, MITCHELL: In the Pederal court?

MR. CLARK: Yes,

MR, MITCHELL: when you file a petition and bond it is
ipso facto removed.

MR, CLARK: You have to go around to the State courss,

MR, WICKERSHAM: Tn the average case you file a bond in
the State court and that 1ipso fackto removes the case to the
Federal court, and then you f£ile the record in the Federal
court.,

MR, nﬁ»mm“, The question is whether you have to go o
the State court or not,

MR. WICKERSHAM:  The statute provides it, and 1 think

is 8 very proper statute, so it seems to me, You notify th
State court of this removal, Mr, Kellogg, in his memorandu
sald:

"The present statute is nob clear as to whether the
Supreme ooﬁdw is given jurisdlctlon to change the exlisting
statutory law upon this topic.

"1 feel quite omawm»w‘QWma the topic needs a thorough r¢
consideration, and in some respects smendment .

"pe illustrate, - a number of the cirvcults hold that
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extension of time to answer bars tﬁe right of removal; other
cirecuits hold the contrary, A uniform rule should be pro-
vided,

"There are also many conflicting declsions in cases where

several defendants are involved, and other questions as %o

-whether a base, once removed, should not by actlon of the

| Federal judges themselves be remitted, 1f necessary, to one

of the jurisdictlons in which alone 1t could have been origi-
nally brought.

"1 will not endeavor at the present moment to cite other
instances of matters involved in the law of removal of causes,
but I certainly believe that the entire subject is entitled to
study, and in some respecté should be revised; and I fear in
that connection that new legislation may be necessary.,"

That was earlier im the day whenm we thought we could nob
do anything to imterfere with the existing statute,

MR, CLARK: What do you think aboub that, Mr, Dobie?
Is that something that we should not touch?

MR, DOBIE: I have made quite & study of this remeval
situation, but I do not believe we can go into the whols sub- |
Ject. I would like to see that done by somebody else and I
would 1like to have a part in 1it, I do not think we can g0
into all these things, I was golng gg §5§céenblemen about

this, and I wondered if it would be advissble for us to make

some recommendations as to verlous statutory changes that
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would be desirable, I doubt it%. I do not know whether
the court appointed us for that purpose or would want us to
go into that, |

MR, CHERRY: You can remand thekcontroversy where one
party 1s a non-resident of the §tate iﬁ which the sult 1s
brought. TQe'rule requires the suit to be filed in the

State court atior Dbefore the 8tate court requires an

“answer, Then there comes the question of whether a stipula-

the
tion for/extension of time has the effect of &xtending the

time for filimg the removal petition. There 1s a tremendous
amount of law on that and I wrote an article on it some years
ago. I do not believe we can gointo all that now,

MR. CLARK: You have got two problems, -

MR, CHERRY: After 1t reaches the court, I agree with the
gentleman that there can not be any question about 1it,

MR, CLARK: I touched on the question of speeding wup
the pleadings in the District court,

MR, MITCHELL: I suggest the words, "and shall govern
all procedure after removal."

MR, CLARK: That is all right,

MR. WICKERSHAM: What is that?

MR, TOLMAN: ‘"And shall govern" instead of "governing",
in line 3,
MR. WICKERSHAM: What do you substitute for 1t?

MR. TOLMAN: "And shall govern."
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‘moment of filing because, suppose he is not going to answer

MR. MITCHELL: "In a removed case in which the defend-
ant has not answered -- " at the time of removal, foa.mean?
-- "he must present his defenses pursuant to Rule 26 at the
time of flling the transcript of the rgcord of the case in
the PFederal courh,ﬁ

MR. DOBIE;  Now he has 30 days,

MR, WICKERSHAM: I don't think it ought to be at the

at all, but is going to move to dismiss?

MR, LEMAN: You mean to quaéh?

MR, WICKERSHAM: Ha;_ move to dismiss the complaint in
1ieu.bf a demurrer,

MR. LEMAN: ‘He will not be permitted to do it any more,

MR, WICKERSHAM:  Certainly he can, He can remove to
the PRederal court,

MR, LEMAN: Mr, Wickersham is talking about a motion
to dismiss the aon—jurisdictional action, We‘have been here
a week and I have sort of forgotten some of the things,

MR, CLARK: We presented it as it is in Rule 26,

MR, LEMAN: ~ Did you not take that out and cut down some |
jurisdictional points? Did I not éuggast that and you said
i was out of order, but I think when we got through with it vyou
thought yeurgelf we had left nothing in it in that respect?

MR, GLARK: Yés,

MR, LEMAN: Then, if that is true, and if my recollection
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: 'be§n sued directly he would have 1it,

is correct, 1f I sued under tﬁese rules in the Federal court
and I have any jurisdictional points to present by motien, I
can not present any other poimts by mostion,

MR, CLARK: You can present all these things by your
answer, |

MR, LEMAN: But Mr. Wickersham sald the man removing

sh;uld have the right to move to dismiss, because if he had

MR, WICKERSHAM, It 1s a motion to dismiss bhe:causeof
action, : :

MR, LEMAN: ©Not as we have left that.

MR. WICKERSHAM: We do 1t all the time,

MR, LEMAN: With all respects, I do not think that is
so,

MR, WICKERSHAM: In other words, you remove the contro-
versy and it stands as it was with the eomplaint served; . and
so forth,
| MR, ﬁEMAN: As I understand 1t, leaving out removal,
if you were sued in the Fsdéral court today --

MR, WICKERSHAM: I can do one of two things; I can meve |
in the Federal court to dismiss and then file petition and
bond -~

MR. LEMAN: I am talking about a suit begun in the
Federal courst,

"MR, WICKERSHAM: We are neot talking about that,




T

aw=-35

“rules,

ﬁR. LEMAN ¢ We are, because we want to see what the
rights are because we do not ﬁant to give the mofiag party
any greater rights,

MR, WICKERSHAM: In the suit begun in the Federal
court, instead of answering, I am goiég to test the sufficien-
cy of the pleading and move to dismiss,

MR. LEMAN: I do not think you can do that under the

MR, WICKERSHAM:  We should have it,  This is a com-
pelling rule, Why should I be_compellsé to answer? Why
can’I not file a demurrer?

MR. LEMAN:  We must know what we are doing, eertéinly.

MR, WICKERSHAM: I can not conceive that there is any
justice in preventing & defendant from moving to dhsmiss if
he chooses, instead of answerimg or demurring, That is
what 1t amounts %o, Why not?%

MR, LEMAN: A1l I am saying -- perhaps you better find
out whether I am right; I believe I am -~ I think at the time
it was inadvertent, and 1t was unimportant, but I hsd talked
so much about it I did not want to talk again sbout it,
However, I secured the Reporter's attentlon and he said that
he would put it back in, I called his attention to 1t later
and he said he did not put it back. I think that at least
our minds ought to meet on a thing as fundamental as that.

MR, WICKERSHAM: I had no idea any such conclusion was
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point, I was balking about the jurisdictional point,

reached, I am absolﬁtely opposed to it and I can neﬁfsee
any Justice in it, |

MR. LEMAN: I will trace the history of the @ebate,
Mr, Wickersham, As Mr, Clark had it, he did have one motion;

MR, WICKERSHAM: I am not speaking of the ordinary
motion, I am speaking of the fundamental motion that goes to
the substance of the action,

MR, LEMAN: He had such a provision that permitted you
to do that im his original draft of Rule 26. Then T tried

to have a special provision made for the jJurisdictlional

MR, WICKERSHAM: But we are talking about different
things. I am talking of what we c¢all a demurrer, By what
possible tokem could you deprive a defendant of the right of
demurrer and moving to dismiss in lieueof a demurrer in‘the
court where the sult is brought?

MR, LEMAN: I was just giving you the history of how
it happened,

MR, WICKERSHAM: I did‘not understand theré was any such
conclusion reached and I think it would be a very unjust con-
clusion, |

MR, DOBIE: | As I read my notes, we decided to limit
that to motions relating to precess and venue,

MR, CHERRY: Is 1t proper to remove this discussion to

Rule 269
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MR, MITCHELL: I was going to make the point that we
can go back and reconsider that rule»if we want to, The
only question we have up now, whatever we have on Rule 26, ig,
what 1s our time golng to be on a removed case, We have
a time to answer in Rule 26, 20 days, Under the present
removal statute the time ﬁo answer is 30 days,

MR, CLARK:  He has already had 20 days.

MR, MITCHELL: I am not asking what he ought to have, but
that 1s what we have to consider, We should have the time
on removal correspond,

MR, WICKERSHAM:  There is one point bought mp , namely,
on a removal case in which the defendant has not ansﬁered at
the time of removal, he must present his defense on Rule 286
at the time of the filing of the transéript of the'record(of‘
the case in the Federal court,

MR, MITCHELL: We do not need to go backbnow and re-
argue Rule 26, as to what those defenses are. If we want to
reconsider it when we get through with Rule 120, that is all

right with me, but I think we ought to stick to the question

here,

MR, WICKERSHAM: Very well,

MR. MITCHELL: ‘Buﬁ the point is that that is too fast
here, making him do 1t the same day,

MR. CLARK: He has had 50 days already, which is a long

time to make up that transcript,
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MR. LEMAN: Let us get that procedure, Mr, Clark, from
the statute. Can you tell us? That is a long %time,

MR. DOBIE: He has the time im State practice which
prescribes the filing of the petition for removal,

MR, MITCHELL: = That is 30 days;sleb us say,

MR, DOBIE: Then he has 30 days to file the transcripts

so that ls approximately 50 days altogether,
| MR, CLARK: That transcript usually includes nothing
but the complaint, That 1s all the proceedings there have
been, There 1is yousSD days, and then on top of it you
would have 30 days or'scme other ﬁeriod in which to answér.

MR, WICKERSHAM: Maké it 50 days,

MR, DOBIE: I think vhe oaghﬁ to have a chaneeif he
wants to rgise any question in the Federal cours, |

MR, CLARK: He can raise any other question that the
other party can raise, It ié like Rule 26,

MR. MITCHELL:  Having in mind that time for filimg the
record, I am for thls rule,

MR, CLARK: You can not‘shorten the time for filing
the record, I think that 1s oubside of our powar., It is a
matter, not of procedure, really, it is @ s%atuteryiprocedure.

MR, LEMAN: Certainly it 1is not ﬁhe procedure in the
District court, | |

MR, GLARK} And, as long as we éan not shorten that,

I belleve in pinning down the time for answering on the removal
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| question about Rule 26, I had no idea that there was any

That gives him at least 50 days in any state I know anything
about, and that is too mgch./

MR, LEMAN: Say we give 10 days plus 30 days, which is
40; that i1s more than any defendant gets in any State eor
Pederal court if he 1s sued there to %egiﬁ with,

MR. WICKERSHAM: I am in accord with that, but I want

to give notice at the proper time that I want to bring}up the

effort to abolish demurrérs or the alternative mqticn to dis-
miss, I am strongly oppeosed tq i%.

MR, MITCHELL: We can take that up, -but I weuld like
to go %hrough‘the other rules, You can aaswef in the
State court before you remove, without walving your rights,

MR, CLARK: On removal for local prejudice, |

MRf LEMAN: Not on diiverse e¢itlizenship, I understood
that on dilverse cltizenship you had to remove befefa pleading,
Is tﬁat right?

MR. MITCHELL: My impression is the other way, but I am
not sufe. Can you answer 1# the State court?

MR. DOBIE: It is very, very rarethatit is done,.

MR, CHERRY: But there are such cases?

MR, DOBIE: Yes,

MR. CHERRY: This is enough to take cére of 1%,

MR, WICKERSHAM:. The statute, as I recollect, prescribes
that the petition and bond shall be filed &t eor béfere the

time,
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I may be wrong in my recollection, but I think that I could

MR, CLARK: But there is the local prejudice case, and,
therefore, this gives the right to get a jury trial in the
Federal courts in a local prejudice case, That is the
thing 1t does,

MR, LEMAN: " Mr, Clark, every 1§wyer is golmg to jump
to the poimt that I did there, and it better be spelled out.

If that 1s the enly class of cases in which -« lecal prejudices;

answer in the State court and then remove where di&ersity ’
of citizenship is my only ground,

MR, WICKERSHAM: You could find the petlition and the
bond and answer aé the same moment,

MR, DOBIE: What 1s the problem?

MR, MITCHELL: Whether an anéwer filed 1im the State
court walved the right of removal,

MR, DOBIE: The defendant still within the period may,
if no action has been taken, file a removal petition,

MR, LEMAN: But you can not have action taken on it and
make this & kind of an appesal? But you can file your answer
as long as you do it within the time limit?

MR. DOBIE: ~ Yes,

MR, TOLMAN: What page 1is that?

MR, DOBIE: Page 473,

MR, WICKERSHAM: Of your book?

MR, DOBIE: .Yes._ It would not be done often because

-
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you would be afraid %o wwwm_m demurrer to your mMmeWs

MR, DOBIE: Yes,

MR, CLARK:  Here is another way of doing it, Mr. Leman:

"In a removed case in which the issues are closed at the
time of removal, a party shall be mmwwwwmm to jury trial -."
When a @mw«m_wm entitled to a jury trial he may make the

claim in ww&‘amum@d provided in Rules 79 and 80, or within

i

,,‘wms days mmeu the record of the case is filed in the Federal

gourt, @aoawWQQ such party has not already walved his righs,
if any, to ufaw trial,

MR, LEMAN: I 3ust wondered when I read it if there was

‘any difference between filing an answer and closing the issue,

You have already mmmamdm@ that, ~What I had in mind,
Mr, Doble, was in the black letters on page 351 where you say:
"A waiver will be implied when a defendant, without petition-
ing for removal, affirmatively invokes the powers, or
voluntarily submits.to the jurisdiction, of the State court."
MR, DOBIE:  Yes,
MR. LEMAN:  And I thought that meant filimg an answer.
MR. DOBIE:  No, but some of bhe cases say he ought bo
withdraw hls answer,
MR, LEMAN: I see that you cite the cases on page 353,
but your black letter was what I would have thought the law
was,

MR, DOBIE: That black letter 1s sometimes very genersl,
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MR. WICKERSHAM: - Take the ofdinary case of removal;
promptly after the suit was brdﬁéﬁt the case goes into the
Federal court in the State it was'in in the State court, and
if the time for aﬂswér has not expired before the removal took
place, on or before the time fixed by the S&ate the defendant

files an answer or demurrer as the case may be, then the

| case goes on just as if 1t had beep brought in the Federal

court,

MR, CLARK: It seems to me that that language cen be
doctored up, It isvjust‘an attempt to save his jury trial
rights,

MR, MITCHELL: We did agree to the proposition of
having so much time to get his recoré in, he ought to be
required to do his pleading, removing, or whatever it is, when
he files his record,

Shall we pass on to the next rule?

RULE 1186

APPLICATION OF RULES TO SUPREME CQOURT OF THE DISTRICT
OF COLUMBIA,

MR, MITCHELL: That seems to be all right,
RULE 117

COMPUTATION OF TIME--SUNDAYS AND HOLIDAYS.
MR, MITCHELL: Did anybo&y want to make any suggestion
on that?
MR, WICKERSHAM: That seems to be all right,

MR. CLARK: That 1is the equity rule of the court.
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attention in a way which would save us from the suggestion

that that committee be this committees,

' RULE 118
ADVISORY COMMITTEE ON CIVIL PROCEDURE,

MR, MITCHELL: Rule 1187

MR. WICKERSHAM: I think that is an excellent thing,
but dontt you thiék before we suggest 1t as a rule we ought
to take 1t up with the Court? I don't think we want to sug-‘
gest ourselves as a continuing body unless the Court wants us
to.

MR, LEMAﬁ: At any rete, suggest a new body, as 1t were,
and change the name so that there will be no --

MR, WICKERSHAM: It 1is 8 question of whether the Court
wants a standing committee on rules, There 1is one in
England,

MR. LEMAN: I think it ought to be called to thelir

MR, WICKERSHAM: Should not that subject of the committee
be better taken up by the Chalrman with the Chief Justice
rather than by formal presentat;on?

MR, MITCHELL: As a matter of fact, we have considerableé
time 1n which teo consider this thing; I think we ought to
leave it out of the rules, and 1f Mr, Morgan and others have
ideas about the desirability of a continuing committee, it
ought to be presented in court. I think We can lay it aside

today and maybe consider it further ﬁ%'eur February meeting,
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MR, CLARK: Iz it not so that it would be pretty
unanimous that there ought to be such a committee, leaving
out the question of how to get that over?
MR. TOLMAN: With me 1t 1is a quéstion of the propriety,
MR, LEMAN: Is there any formal action we should take?

You would just like an expression from the committee that they

| think the idea is right?

MR, CLARK: I myself hoped it would be phrased s little
differently, bgcause I feel that the only way rule making can
be efféctive is by having such a continuing committee, and I
would be wllling, subject to the question of the proprieties,
to put 1t in as an expression of opinion, as definitely as
that,

MR, MITCHELL: Mr. Morgan is going to put in a document
expressing his reasons for it to the Repeorter, If anybody
else on the Committee has anything of that kind, and will send
it in, we will have 1t mimeographed and sent around to the
members and then when we meet again in February we will
thresh it out,

MR. DOBIE: It certainly ought to be decided by the
full committee.

MR, MITCHELL: My whole polint is that we are anxious to
get through and this thing could be done just as well im the
next couple of months or three, and we can just lay it aside,

I do not mean to rebuff it by laying it aside. I have no
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“} we comsider superseded in part, and it will require care, but

1deas about it myself, We will table it for the time being.
RULE 119.
REPEAL OF PREVIOUS RULES -- STATUTES,
MR, CLARK: This, as I have indicated béfore, I think,
is very important, but I think we can do it. I think there
probably will have to be éome differentiation between those

statutes which we consider superseded in full and those that

T think it can be done,

You will notice I have used the term "superseded"; I
did not want to use the word "repealed", There may be some
word better than "superseded",

MR. LEMAN: "Shall be thereafter of no force and effect,
I think the word "abrogated" is all right, but I question it
in the first sentence in the third line, The statute says
we are uniting the general equlty rules with the rules of law.
Several times the quesﬁibn has been raised hers about what 1is
the effect of some old rule that wevdo'not altogether put inte
effect, I think if you use the words "united and merged
herein" you would covef that,

MR, WICKERSHAM: But there 1s more than ghat; "Super-
seded" 1s bvetter, |

MR, DOBIE: Which one is that?

MR, MITCHELL:  Instead of "abrogated", in the third line

the word "superseded",
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MR, WICKERSHAM: Superseded by these rules,

MR, CLARK: - Yes, I guess "when these rules take
effect” is not important thére, We can take out "when these
rules take effect,"

MR, MITCHELL: Why not say "superseded" in the second
place in liee 5, |

MR, WICKERSHAM: Yes,

MR, CLARK: I wish you would think of that sentence a
little more, That troubled me a good deal, because most of
the district court rules, or, in faect, all, are based on the
idea of conformity and they more eor less depend on that,
Should we forece them to revise at once?

‘MR, DOBIE: I think they ought to.

MR, CLARK: They really ought to, It is a question
of whether we should tell them to do 1%,

MR, WICKERSHAM : If you do not, they will not, many eof
them, v

MR. DOBIE: Don't you th;nk they ought to? They
certainly will want to study’fhem. Probably where you have
& number of judges, like 1n New York, they will have long
debates, However, in Virginia we only have one judge,

MR. WICKERSHAM: The sooner they do it, the sooner they
will be shrough,

MR, MITCHELL: We have abrogated the rules in part, and

if they are too 1§§y to draw up a new set, I do not know what

|
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MR, DdBIE: I do not think there is that much hurry,

MR, MITCHELL: The court, as I pointed out, does not
need to follow that method at all, It does not lose the
rules when it files them with Congress, It can leave them
there until Congress adjourns and séy nothlng about when they
take effect, and then it can make an order after Congress
adjourns saying they shall take effect on a certailn déy. It
is not necessary to take the day on which Congress adjourns,

MR, WICKERSHAM: The only trouble is that the Court
might adjourn the week before Qengress ad journs and not meet

again until the first Monday iIn Octeber, and there are three

months that will have elapsed,

MR, MITCHELL: I think we can let that rest and we will
have to work that out as things develop,

I have an outline here by way of suggestion as to whaﬁ the
procedure shall be hereafter; just to keep the ball rolling
and get you thinking about it I have outiimed it in this way:

First, the Reporter will go ahead now and make the revi-
slons in the rules made necegsary by the actlion of this meeting.

Second, when they are revlised, they will be distributed .
to the members, That does not mean we will have to wait
until they are all revised, but they can be distributed in
sectlions,

Then, before we meet again the members will take these

revisions and go over them carefully, getting our noses down
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k7athém, and whatever he thinks worthy he will asdopt and make

closely to the detalls, the verblage and things of that kind,

that take so much time at a meeting like this, Each one of
us can write 6ut the correctieaa,or changes that we recomméad
in this second draft énd send them ia to the Seeretary and

he will keép them anq glve them to the:reperger, and glve
égpies t0o each of the rest of tﬁe members, Then the reporter

.will take those suggestions from the members and ge_thfough’

changes accordingly,

Then, when he has made revislons that way he will supply
coples to the members and then we.will_meet and consider that
draft, | My idea 1s that ghag wlll avoid a lot of wasted time
in our meetings discassiﬁé small changes that nobody would dis-
pute, |

V(There was a discussion off the record,)

(Whereupon, at 4:30 ofclock p., m, the meeting

was adjourned to a date to be later set,)
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Following the discussion of the rules, there was a
colloquy with respect to future procedure, etc., of which
a summary is given below:

It was determined that perhaps there would be time for but
one revised draft of the rules, before the next meeting,
rather than the two according to the procedure suggested
by the Chairman,

There was discussion regarding the date of the next meet-
ing, and conflicting engagements of some of the members of
the Committee.

There mmm also was question as to how far the members could
discuss these rules outside of the Committee meetings, and
it was announced that the members would be able to take

up with local committees the problems under discussion,

with the understanding that there shall be no publicity,
such as newspapers,

It was determined that the date of the hearing to be held
in February, probably in Washington, would be decided later,
depending on eircumstances and other engagements of the
members,
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