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far 8 8  we have anything that we h o w  justiftee oonsideration 

9'91 8C%'f~8nOBr 

We have Rule 106, Reoo3d on AppeaL* 

M R I  DOBIE: I wouX4 like t o  hear from s m e  of th&antle- 

men who have had praotioal experienc~ about that narrative 

reaord* Bsy general rsaotion ma that i t  has not been v e q  

s s l l  erfeo toryo 

UTOHELL: X t  fs mooted subjeot and lawyers do 

n o t  like i t  and me oould a l l  shoot i t  t o  pieoee, but the 

8uprems O~urt  hae zequired a narrative moor6 for it, and a- 

l e s s  we! go t o  the 8upreme Oourt  and &ark them t o  ohangs their 

rule,  and they ri l l  not do it, re have g o t  t o  f i t  the reaord 

down in the dtetrfc t oeurt, t o  &at they demand. f b v e  

thougbt a l o t  about that and I do not  see any escape fmm our 

oanfonhng t o  the rules and the pieeent requirmsnts the 

sppeZlate oourt, We oan not undertake, I think, to go fa 

them in %hi@ st&&@ of the case and aek them t o  mo85fy it. 

h P R a  UBIOmR8HU: EE~gsoially ao that ohange trs a seaent 

ohange. About the sanet iha,  theyohengedthat i n t h e  8uprem 

Oourt of the Uni ted  Btatea, the o o ~ r t  in New York went the 

o thw 

HR~R. 8UBDERwHDk 1 did not k n o ~ . t b & t  it wae eo x?Oenta 

UB@W: It ie at leare%, X shouZd tray, Owenty year8 

old. I w i l l  teLL in a rninuw bs@$uae th la  ptwapblet gives 

the date of the adaption. 



' - 
I '  I < 

MR. DOBZE: I have heard s good many llttigants omplain 

of it beoauae you have t o  pay a g o M  lawyer for higl time in 

g e t t i n g u p  that reoord* Of course it might save the oourf 

erne trouble but; it imgotserr a heavy burden on the liti@gantes 

If you pt a f irat  olass lamer i t  is quite a job, 

MR. WXSR8HM: Donft diraoard i t  on thst grow&. 

AdRo DOIllEl I m not dieoarBiag i f o  X ara j ue t  aerking 

f o r  f nfamattona 

AW* IiEEdBH: Rule ZiS i e  the rule amended my 31, 19883, bui 

I am quite eure the msnment did  not  go t o  thlo point ,  beorruse 

1932 i e  only three yeare sgor 

MITOHELL: The thing ie an sbminat ion,  and f think 

it 18 a wsrrte, beeause the t % m s  faken in lrettlfng a nardtive 

etatement ie a terrible oauee of delay and expenee, and I am 

thoroughly out o f  sympathy w i t h  i t *  

Bly point 16 Ch8t i f  we unde~take t o  disouse the question 

o f  ~rhsther %hem Bhould be narrcltiv@ qeco~d!ds or not,  we rrs W, 

against a a tone  tPaLl befgauas n@ have t o  draw the rule t o  fit . 

the upper oourt mleo if you orant $ 6 ,  youoen put o grots#% 

a t  %he bottm of the ruM and o a l l  @tttsntfon t o  the eaot that 

we do not believc3 in ner~acatilve mutoorde, but we f c a l O  foroed t s  

make our r u b  amply with the%%# and ic8 t i t  go aZ, thtbt* 

: PTould i C  no% be more petsuarirls t o  try %a 

nake iul altcsmncrtivo rub and make *be ommenf %he other nay, 

$ha* we have dram thka altenatfve ruls in deferenas t o  what 







f th ink  they would want them and be glad  t o  have them, 

Oe I sayby, I defer t o  the opinions o f  you gentlemen who ' 
I 1 

have had s a t u a l  experlenoe with ththSs, and with your o l i en te ,  
1 but ae I go about at the variouer Bar meetings3 and I go t o  I 
I 
1 qu i te  a amber of .them, I Calk wi%h 3.kyere about this, an& &y/ 

3 I 

I 

opinion is the same as Ddrr Dodge t e a  that the opinPon of tbe 1 
Bar is nut unanimous, but a p r e t t y  fairmajority i s  &gatnet 

. the mslcbttive recorao I I 
I 
I 

hfRs TO : Mr. Ohairman, I would l f k e  bo report that 1 
i 

the Patent Bar Aesooiatisn a t  their meeting in Loe Angel@@ 1 
i 

i 
appointed a oomittee  t o  prepare a report and eutmi t  it t o  this 

1 

Gumittee, in rhLh  they rewh two oonolusionrr: One i~ that / 

they should no idnger be requtred t o  print  the tetstimony in i 
I 
I narrative fame The othm was that the oonfurmity rule fn 1 
I 

evidenos lahould be 1hf  ted  t o  jury oeecseo On those *a thing 1 
they were exoeedingly in tere 6ted. 

I 

! In & a d i t i o n  t o  that ,  you finti here at  the Left of your 
I 

statute& rgloommendationa from the l o o a l   omm milt see, nearly all/ 
i 

of a i o h  are in favor o f  the full  reoord~  i I 
Thsrca are none opgaeed, art, there? 

Me TOLMAPI; My reoolLaotion t r  that there are notr 
1 

aBAe MITOHICLL: They me eitfirr etrongly in favor or tkeyi 
i 

have not men tloned it& 1 
i 

i L@D@fer we oould put in 8tr~ng  oaution in the rule/ 
I 



for t he  oour t t o  penalize the putting in of immaterial @tuff. 

m, GUM; There is a provieion tikmady in, I do not 

know how affective it is, a provieion for ~ o s t e ~  

MRI POBIEa Your general eobeme $8, as I unaerstland it, 

that the appellant @hal l  t e l l  the oLerk what he nante and then 

the appellee has an opportunity t o  t e l l  what he want$, and 

then in general- 2% i e  aubjeat t o  the judgs, t e  not  that the 

iaea, without the narrative form? I mean, th is  one as it i e  

fkem now? 

MR. LEWPJ: Ho; i t  @aye, HLn-aL1 oesee the eviiaenae &all. 

be presenLed in exaot f a a  ae taken, and not by way of. nargs- 

tiltpee ' 
B~RI WXE4 I soy, non-narrative, but you 40 not have t o  

take in everything up as I aee i t  hereo The appellant taken 

what he wants a d  the appelles hrie a ohenoe t o  adti anything t o  

that ,  and it i s  in the breast of the oourt. I think i t  i s  

Wltir GLARE(: Down in (o)  I put i f  up t o  ths ~ l e r k  t o  

eliminsl%s *hbt p ~ ~ C i o n s l  subjeot t o  appeal t o  the judge, an8 in 

the nex* rule there fs a provieica for penalieing the attosliey 

if %hey - 
MITOHELL: You have no alternaCe mle hers tba$ oon- 

form8 t a  the present; wyrraotioe o f  the upper oourt, have y m ~  

I@2* G a A R g :  Bu, I h~ n e t *  

MI, LEMII~I your lhaving i t  t o  the o l e ~ k  i e  nothing but a 



*I 
3 /  

geeture, beoause it is hardly conosivabXe that a olerk noula : 
I: 

MR. C L A R ~ [ ~  ~ z f r a i d  that i l p  true, 

M R s  UWB: He i a  not oompetent t o  do it. I ees no ob- 1 
j eo t ion  Co leerving'it in these but I Bo not think it meane 1 I 

I 

il anythingI 1 I 

ir I 

We OLARECI I suppoge a l l  it sf ll mean i r  that the very 1 I i il obvious things he may ratrilrcr out, I do not think h e s i l l  go / 
$1 I !I 1 

Very fare I i 

I 

I 
; I do n o t  think he w i l l  do thats of them/ 

I 
am not ZBnyfw~~, They w i l l  leave it t o  d ~ p u t i s s a  I i 

DOD@E: I rnrs in a j ury oaee once that took ssghf 1 i 

I weeke in Philrtdelphfa, an8 i t  %a@$ me j w e t  an hour m d  s half , 
i 
! 

l o  paas on the objections of the other side beoaruse (111 I had / 
I 
I todowa~ae t o  Zoolcathis e t igu la t ionse  t o  the pert of the 
i 

I/ testimeny that dbould be ~ m i t t s d r  Ordinarily, a narra8iv.ve I 
$ I 
I I  
ii fom would have taken three reek8 or emsthing l i k e  that in 1 $1 

t 
Bfrn%s I 

1 
I 

: meeking of the a l e  ~ k # $  Mr a Repor- ter , you 1 
may be tntexelrrted t o  know that yestetday I war in the United I 

I 
States Omst a i  fha D i a t r i B t  of Delawsse and the OX8ack info-! 

1 
e4 rn the* we nrrs aaetlng our tlrne, He ~&i& $hat the D i s -  ; 

! 
i triat o f  Pelanme ppaa very wel l  aatirfied r f t h  the oonditione 1 
1 

ae $hey exlerted today and be thought we rslm jurrt meting our / 
i 

i 
f ime* I 

1 



BBR, DOBIE: That is aimall, unlf  ilsd atate., an8 one 

df atrw l f noludeo the  8tatee 

: The olerk, f underatand, ie a very importanq 

E 

MRI VJIOKERBRm yea, and one family ab~orba the State.  i 
I 

j MR. 6UNDmLAMD: Z, think noeD of the o ler kg would a g e s  
1 

t o  that, that things nem going very well and we aught t a  I 

i 
leave f t &Zonea 1 I 

i 
: Xn 2916 we had a oons%itutional oonvtsn- j 

I 1 

tion in Sew Pork, A t  that t h e  they took two fo three years i 
j 
2 

f o r  a aase t o  aomts ho trial in Chs trfel oourt, m d  ahost srp ; 

long in the Ooust o f  Appeal& I wae ohaiman of the oomit-! 
r 
I 

tee  on ju8iolsry, and the f irst  thing I d i d  m s  t o  aek the j 
1 

ahief Judge o f  the C o u r t  o f  AppeaZs f o  oorns before %ha, oom- 

rnitteee He dida and 1 ~ e t i d $  "Judge Gullen, tell ua w h a t  

ohangee you think ought to be m s d s  in our juaioial system." 

W b ~ , ~ l  he said, *Mro Wiakersham, 1C do not know of my- 

thing that ought t o  be ohanget%.@ 

Re was perfectly eatisfiedB 

MR. DOHE: That attitude 18 not unoomono f heard t;he 

preeiaent o f  the United BtaBee Raval Boaday, speaking, an8 1 I 
f Dr, Alderman aeked him, Vh re there any ohmgee that ought to ' 
i 

be made befare %he board adjoume?\ annd the admiral @aid, ! i 
i 

 one %hatever; f think the, Haval Aoallemy i l r  perfeat a8 it 18 ! 

and we rent  no o h w e  . i 



r - l. 

Dr. Alderman said, #I oongratulate youo I have beem 

prestdent of four u n i v e r s l t l e e  *%oh had hidsows e iwst f  ens., 

but here we f i n d  the p@rfeet university that needs no ohags,  @ 

I think Lhfe rule i s  a l l  right, Mro Chairman, if we put, 

i t  t o  the c o u r t  in.hhe proper way and bay t o  them, of oourae, 

that t h i s  i e  what we believe i e  w h a t  the Be2 ant3 the iftiganta 

went, beoause if they nilshed ue t o  e t i o k  t o  the nerratr$,se 

reaord Chey errs going to do i t  anyhow, 

; You asked, Mr. Ohaiman, about the, alternatfvl 

ruleo I think %he s l ternet ive  r u b  noulrtl be very simple. 

As X euggestrd below, i t  i e  juet taking out  the provis%~n %hat 

I have for direat Ceertimony m d  inserting .the provieions of 

Rule 76 for the narriltivtve, 

me ~ T ~ E @ ~ L :  I think we oughi; t o  present en alternate 

rule and urge it@ adoption, admitBing t h a t  i t  invoXv,vee ar ohangc 

of  the Supreme Qourtb own rules. 1 would ge ae fa3 as any- 

boay urn the oommittee r$ti'ld$n f i l i n g  a protest t o  the *our+ 

against ttm mrnrtive eyitsla. when you l o o r  at  evlasnoe you 

Bo not want to look st some fellarre genera% statement of i to 

Z l i k e  tp ,  ass tbe ~bsrding o f  it. You do not g e t  i t  unlesrs 

you ham question and ansner, 

a* UfX&J: If a feU@w hes dodged the questfon f o r  five 

pep8 and Pinal ly  anmered $t, you Xeee that 5n the narrative 

b@Qau?e they only give you what he f i n a l l y  Bays, 

MR* The, remedy f o ~  long rcsoords in queatlon md 



mwerr form i e  penalieing the lawyere on the printing b i l l  

and that eort of things 

ML UQIT(FHELL: B ~ v s  y o u g o t  anything of that kind in 

CLARK: Yep, the next one; Rule 10?@ 

hgRo MIMBELL: Let u~ rrtiok Qo 106, them. Is %here any- 

thing sr to the f o m ?  

BW. DOBEE4 I l i k e  "motfonfl better then Hpzaeo%pePe 

hWo WdfTOHEaL: It realQr i e  not smotion; it i l a  rr re- 

we~tr I think a man sells far a ruling and the olarb: doe8 

no t  rule on mything, 

DOBfEt There am a b t  o f  rnoCions granted, of oours 

by the olerkr 

; after a l l ,  a prssoipe f s  sintgly a re- 

qutgli t i o n  $bat they inoluda oertain things. A matSon i@ a 

lit$%@ different thing* 

, BW* EIIIMmLBXBD: A n o t i ~ s  i s  really the beet term, icr iP ,  

MR. B ~ D E R U D I D :  But he ha8 got .to grant i t a  

WS WIOKERBRAMk That pf~asfr 'be eo, but he rsqueste the 

c l e ~ k  t o  put oertrin thSngr, in the reoosd, and %he ofher side 

addsqto that certain o%her +hingse I have no obje@bi@n t o  

%he terns of art* f ra%her l i k e  themb, 

ME%, l4XTQHEXIZI: y lsryera do not know wbaf a praaoipe 

i r e  They do not graa ti@@ enough in the Fsdleral o o ~ r t e r  



NRI WIOKERWU cphat reguiree s rrtwly o f  the Uw, 

DOBIE: The prseoipd &B very well  h o r n  in Virginfa. 

PIIQXERBHABI: O f  oourse i t  iso 

MR. DOBIB2 I think re ow refer that t o  the Omattee on 

Btyler  

OLAREC: If I have furl oantrol, I l l k e  i ~mot ion~~  iliy- 

self  better beoms6 I do not like the foftsign languageo 

9: It zwklly i s  not motion st rrll. 

HITaHghL: Let ua leave that for the Cormnittee on 

Eltyle, OBII t a b  that ~ p r  

MRI CdiARI[: They rant t o  do that men laf  ter my threat.. 

When you g e t  dawn ifo eubdivi sion (o )  I think probably yy~u betts 

coneider i t  in the l $ g g k t i  of ahat Judp Porn~arth @aidr 

BWI MITOHELL: you have not made m y  provirion here fez 

the, perty who makes thdhotian or the praeotpe t o  scsme it on 

the other  aide eo they am Bee w h a t  the other aide hs~l aok& 

f02r  They have got t o  up %hers@ 

GLbE3g: That ha8 got t o  be ohmgear You eee, I ha8 

%he very eianple eystem CXE Pil ing evsrythlng Pri th the c lsrk and, 

he daee i to Z t  he# been over turned and ns have td go %o the 

nore oomplfoat@d lsyatsla o f  eervlngr 

~ ~ ~ ~ L :  $wst sSxnplp eerve and f i le*  
4 

MR.  GLARFI; Yes,' that +o Zti* 

BIR. DOWE: 3 3  might btt well  .be give the parBlea the, xigbt 



l&R, lkWrOHE%&: That $8 in the next rule. I 

I 

I 

W e  W IO~IERBPIAMS Thie statment tha t the oleberk ehall be : 

t o  omit 
authorized hny portion 09 the recorcl nhioh he ahall deem no% 

1 

neoessrary i;o the queetion a~lsigned for review, if subjeot t o  
r 

appeal, the partlee designating whaC i s  t o  be & ~ n a  eubjeot t o  
i 

appeal t o  the ooukt, may be a11 rlght, but I would no t  give 1 
t h e o l e r k  the dfsoretdonary goner t o  say w b t  s h o u l d g ~  i 
the re0 

I 

I 

DOWE: NO) I would 0x088 out a l l  of pttragrirgh (a)  ; 
I 
I 

beginning a i t h  the ePords aha11"tn the third 
I 
i 
i 
I 

MRBR~ DLARE[: If you 60 not want the 02srk t a  do it, slh~uld; 
1 

no t  the judge da i t?  I 

I B ~ R I  WTOI[ERWa: Let the judge 80 it, yee, but aftcar a l b k  

M ~ Z I  M1BIE). You have t o  appeal fo the judge f r o m  the okerk. 
I 

I 

You do net want the ~ l e x k  in all10 
! 
i ~~~ ; One of the rule@ I resd last nigh* mid &&t/ 
i 

the Dlerk was t o  prtspraTe'the tranaoxipt. I 
I 

i 
I 

MR. NfOmReatIAW 1 thfnk i t  i e  thraf the, Olerk, eubj e o O  to /  
1 
I 

a+pproval o f  the judge, ehall have the approvial 09 the printfngj, 

DOBIE; Yau muld not give the ole.erk any apprcvcll? 1 

Wbd~. WDtlE: He 4-8 net kncw rrnytbfng arbout the oalae, \ 
$ 
I 

DOBIE: I am iacllnsd Per agree with your 



WXG~EB-M: When the appellant pute in h i s  mquest 

or praeoipe designating what he want8 printed, and the other 

side aoee the apame, then, subjeot l o  %be ruling of the oourt, 

the reoora i s  designated, 

MR. WBIE: ,X think i f  you haoeq'a etipulation and the 

judge, you, aen eliminate .the olerk*s  f u o t i o n .  

MR, mCDRBHAM: X do not  think you q 1 2 t  t o  have a d i s -  

ore tionary power, 

MRo IIBXTORELU f do n o t  think you aan get by with thatr 

MRo QLARI(: seotion 888 of the atatutcsa provide@ for the 

olerk to prepare the reoard bu% I t  aaes no t  e p e e i i i o a l 3 ~  ggive 

power; it eimply gut8 on him the duty o f  pmpsrlng the reood 

msff. WTGHELL: r have found some of tbe clerks o f  the 

Fed-sral oourttr very azbl%rsry&e i t  i s .  Unaer that statute, 

not given m y  diearetion, i f  they greemed t o  exeroicaed it, 

we have real trouble i n s i s t i n g  on getting in some thingar that; 

we %hink are naaterltclZ but they follow sane bide-bow4 el6 

practice, o f  leaving i t  out* 

O ~ ~ :  t I o W  mu14 i% be t o  gut B period Biter #grin& 

fng", and  lay t ha t  %he judge Ei6$ direoh the @%&minatfon of any 

portion? 

ABR. w X O ~ R ~ H A E I I ~  In oarre o f  any disput6, betnaen %he par- 

t i e s  ?e' f o  what shouLd&a in the =word the judge ah&& settl 

it, /dr something to that effeotr 

Would you not gkve him a Litt le  more than 



that? If you are going to haare a narrative form you might 
! 

give a little, diearetion %f the lasyers were lasy and wanted 1 
j 

everything dumped in. 
1 

MB. WIQREBSUH: That is &at I say; in otlss of dirrputa 

be t ~ e e n  the lsnyeis  as to tiha% ahould go in the 1~ecord -- 
~~~: should he not  w t  even ff  there i s  no d i ~ ~  

mr MITOBELL; That, 

BlEta~. I30BIIE t I think you ought to have that power. 

B W s  MITOHELL: Thie rule famsrs eoerythlng t a  be duaped: 
1 

Pn that  bo%h @idea %ant% me judge has no oontroZ aver f& 

at e%llle met. i s  a very good clrgurnen t for sboliehing the 

narrative system, I mulb give him a l i t t l e  leeway. 
I 

~ ~ ~ E :  Do YOU m t  any n o t i ~ e  o f h f s  aotion') pm 
WI 

say the judge may elWinate any htcsrial portion of 

B@td~. BICEERBHAW: Of aourse, tt ie gutting an additional 
I burden on the judges& f f  the-parties are p r a o t i ~ i n g  i n &  
i 

aeoent nay they ought t o  be able t o  deoide nhat guee in tihe 

recorde in caae they do not, the jw3ge ahould rleoide i tc 

(]LAM: f t  i r p  not as muoh ae hs rouM have t o  Bo und 
$- 

X t  doers not throw m y  burilsn on blm. 

does n o t  have t o  exarc ir~  hie auths~lt;pa Be aaaepts the 



praeciga and lets  it go, but give hfm dfsoretion if he -amtar 

i ~ a h e t b e r  there, is m y  disagreement or not@ 

: Iia i s  not t o  voluntasr anything uazleers. 

he bas tos 

MRo M)BXE: Why not eay that the j ~ g e  may eliminete 

any immaterial, pertion of . the record and then provide that he 

shall give nottoe o f  hie  sotlon t o  the gartiers and the time in 

nhioh they o m  t a b  i t  up with hira an8 have him i,&nal-Qr rule 

on i t? Or d o y o u w ~ n t  that% Wouldthat delay i t? Would 

i t  be better juet t o  give him the power? 

MR. YO*ICmRBBU: X do not thinkhe ought t o  have orb%- 

$raw power. I mean, if them i t r  any reel question a@ t o  

what ehould go %&he re~ora  -. 

Ami. M)BIE; Be probablg would Want t o  hear i tu 

ABR. WIQI[%REgIABd; He probably W U U X ~  t t o  hear both 8fda 

gf i t  i s  just an ordinary case o f  strailghtening o u t  eomething 

in ths reoord, elbainating unneaerPsatsy or redundant stuff, %ha 

l a  one thfngg 

MR* CLAHC: When you get gaeesd %hi@ I nant t o  speak a 

l i t t l e  more about Judge D o n ~ o r t b ' b  i s a h  Ase you through nifh 

MRd UBZTOEIELL: Ba I get it, youam etriking out N~ubjeo 

t o  the rev%er by Chs oourt or judge ae herein provided\ and 

saying that the olrsrla: r r h ~ l l  aeeemble the materiel o f  tbs rscoz 

and euprviee  the printing snd that .the aourt m y  eliminate ar: 



portion thereof rhioh he ahall deem umeoessery t o  prssent 

adequately the questionrp eeeigned for review? Than you sBri: 

out %he balance of mbaivieion ( o ) l  

24Re WXQlIERWM: Ye@, 

: -the o~urBatay diseof'the eltmina.tlon9 JJld 

you say %he oour.b slay elinrina%e9 

BlRc M!tGEBLL: Yes. 

late Ii : The court may dimat the aZerk $o elinninate? 

MR. MTQIlELLh peeo 

B~RI  DOM)IEI Bwe youeeteblisbe& any Oim limit on th is  

duty of the appellant in paragraph (a)? 

M,R3 OUW: Not Z BSA have a provirion fn ar t o  

when th&%oord m a t  be Z i l e B ,  and that was thought t o  be sr mat. 

ter -- that ira, I 818 noti %% rhea th is  m e t  be done, bu* 

the reoord mwt k, completed lrihhin a oerQain firne, and y m  

r z i l l  reoarll b e t  n a h t  i t  n o  thought %hat ma properly s mat- 

ter for tihe appeal oourts, so as took i t  ou% Thati provision 

nalr fomerly in lihrXe 106 and 10 provided *hat the oeee lrhould 
4 

be, docbted  and the seoo~d f i l e d  prithin 30 cpr 80 day@ after the 

f i l i n g  o f  6he n@OFoe o f  appeal, but tba% f e  out new. 

M R ,  MITQWEU: We arra put in here that %;hi@ shal l  be dona 

Dithfn the f i n e ,  in rrhioh t h ~  reoord kae t o  be f i l e &  in the g u m  

af Appsslr. That rll l  rsort a f  @hove that over %a %he mlPr snd 

make %he fjlmct definite,  Probably there ought t o  be aumefhing 

a~afd a b ~ ~ t  ft, 



I ~ - & 

M, DODGE; peer, i t  %e my feeling that the praeoipe, a8 

they o a l l  i t ,  ou@c t o  be f i l ed  very promptly after the appeal 

its takeno 

W* C L A E t  loula i t  not be better t o  do i t  thie  nay: 

V u t  later than 10'day~re afOer the f i l i n g  of the aot ios of ap- 

MR. A6XTOHELL: Well, then, you axe up agaiaet the quee- 

- t i on  of whether you have got  8 trana~ripB from %he mow% re- 

portex, 

WI DOWE: That i e  not requlrsd for the poasoipe, %he 

aa tual tranecript* Thle i o  juot B notioe o i  nhaf i e  neededc 

1)W. BLfEHEu:  Doe8 he not w e n t  t o  eee htr trmeaript 

and piok out the portion he tbinke neoeeoapy befcrm be fixes 

hie psaeoipel 

AIR, 8UHl2ERLAHD: There mi@% be s good Qeal of it %hat 

would not fQt)ed t o  be tranroribed at all by the reporterr 

We ~TOHELb: If you mquiredhila Oo if&& hSa pfsreolge 

before he ha4 got hie  %rsnsorigt and he hae not got i t  beiam 

him ta  pi@& an4 ohooeca, be rill, just ~ a l X  ffo $the whole thing. 

If  he has i t  he m y  elfanlaate sonrethingo 

aQR6 POWE: In hie praeroipe he shaLZ, eWte what partr 

of the traneo ript 9 t se f  imony he &eieslrer inolutbd, 

IdR. &XIXTOlfEL&: H a  oaa he atate i t  i f  he ha. not g o t  A f t  

a(R8 Q W K :  I have Bzam i t  rorsenhaf Qn the Weis  that he 

lnouMhaver i t  Beforrs ham, Qfoeuree  tr, oauZdohange %it and sc 



@later furnieh transosigt of e w b   part^* 

: There is ao time nor provide6 in the equ%%y 

rule a8 t o  when that llhauld be dones 

MRr MTQflELL: One of the greeteat; oaueee of delay f n 

%he Bederal Oourt of Appssle 28 delay in gettfng traneoripta 

an8 i e  due t o  delay in the reportertr ispstem. You w i L l  

have out in the weetetn Federal ospwcts s nsn nho habitually 

reports for s oertain H e w f l X  get into the trial of 

oarrerJ awing a tern itnd he w i l l  get thtough reporfing a lang 

oaies and then he ought t o  be relieved and take hte  plaoe ss 

he om out  the seoord if the pertieo want t o  &ppeol. In~teail 

of doing that, he Leepe rf gh% on mpozting every o a ~ e  during 

the tena and you oan not get your transoript ~omtimae for a 

manth or a neck after the oroe i e  triad. 

I mmmber when f m e  in the Degarwent I thought of try- 

ing t o  egZiB up oriminel oarrso end rnsrlze r o m  r u b  that waul4 

requi~e thees d i r t r i a l  j#d@;e$, rhaxsver another reporaer m a  

available, %a release the man in order t o  enable him t o  ge i: 

o u t  %hers r@oorde, !!?hey jut  nil1 not 40 i t*  3[ 3hfrmk 

in your rules you have go% t o  take %ate croosua% the question 

of getting bold of a trcsnsoript and tho dli5ioulty.  

: I ree  one oars o i t s d  be~c ,  *here tihe rppesl 

mrao d i m i ~ r s 4  far the failure t o  file the prasotpe with %the 

olerk* T h a t i a i n B l i ( 2 B ) .  X t o n d e r i f  I oouldeeaths t .  

~IWmItL: Ihs$ fr the petrent rule.about t ime for 



MR. frEMBH: l o t  ~ g e o i f i e d ~  

~ L A B K :  There i s  no eg@aificcrtiono 

MRI LEMAH: It ie Equity Rule ?So 

L(A* Q U S :  I'think the rcsoord rrlatter i r  only @overed in 

two rayec First, the atstute @aye Chs rooordmwt be f i l e d  

%O deya begom Pehe pest@&; oeoond, the Girauit Clourt, of A p  

peals =lee in general have gmvioioae, and the a3ugrklme court 

ktae a ~~114s on 3% toso 

MR: I&WM: O&mlly the O i r a u i *  @wt of Appeale ruler, 

arcs copi.Q from the Bugrenae Oourt a l e s *  %%eras are somet 

~li&ht variation8 from oirauit  t o  oirouit,  but they take %he 

guprerae Oourt apgellr%e belee as r wdeb With minor varia- 

t ions ,  I think they follow the generslnto4eI. They uahangs 

$he numbera ~ a m L  cs an8 ge% one or two mawe 

UR. BUDGE: X tbbk o m  Ofrnlr l i m i t  ehould be put in here 

subjaot, of oowse, t o  delay in oaee o i  hhe impossibility of 

getting tmnsodpte~  I have. known %ha% Bo delay an appeaL 

for f ive  or 8 % ~ .  mon8he. 

I&: You oould put in 8 time limit hare and 

eey i t  ehal l  bQ extended by the court if the -- 
MRc LEN&B: pransorip$ i r r  not available or other epsoifle 

aseaerane aham? 

the Oimult aowB of Appeaas hhrrs very l~ng previaione about tb 



I ?  
f 

: form of appeal, and here in %he Olrduit  (lmzt o i  Appeal@ kg 

t 

/ a provieion that the judge ehall have power t o  deternine *at, 

:' shoula be in~ludeti ,  and so onr 'Phere is a whole p ~ w e  
I 

I f n w h a t t  
1 

I 

:: 
: That &a l ike  the Buplrarne Oowt rule, 

'1 
; 4 K: That happens t o  be the Pourtb Bireuit. 

l i  
;! 
% 

I! 

llRo WIOKERmN; Xn Rule 7C7hem i s a n  elaborate etsts-1 
11 I 

9 men* ar t o  hen the scsoord ahal l  be mBle up an4 what m w t  go 1 
t 

gra a t e  I j r 
I! I 

I OHEIORY: Just are% out inbertl. :I 
11 

I 

I 

j I 
i 

: you arts speaking 00 Equity Rule 75, Oaaeralti 
/ /  
I! 1 
;; Equity M e ?  t 
? I  

It I 
1; .t; far %he on8 we asrbb err* I 
I# 
$1 

j! 
i 

I ;  

I d k  MWB: But ha i~ ts lking abaut a gcsnersl ~ u l e ,  axe 1 
!i I 
y i 
/j you not? ! 
f t  i 
i[ 

WIOmRLgIhil: Jua t teat apgZIosble with auoh I 
$5 I 
j 

! 

$4 I 

j/ ohmgee ar are neoesssry t o  the oombinedt g r & o t i ~ s r  
$ 
i: 

I 
I 

il 
II 

BWr CLABx: Of o o u r ~ s ,  w@ that the basis of nhrtt ae / 
ii 
ii 
1 ii did here, excrgt that X took out %he aasrative Zoma 1 

t 
i! 

1 

1 ;I - 1  1 
1: X t  just @@OuEX@l f  t o  me, Ls i t  not %he prmh 
ij 4 t 

I1 eice Per %be olerk og tth eimguit asztrh of MpegXe to Buper- I I /i 1 
i; v ie@ the printing? 
5 t I 
I: I 

I 

I /  M3r DOWE: pea. I 
]i 
fi 

1 

t l  

I 
I 

// Mi. BdITOWELL: feu hevq got it, #%he olesL shall\ whhfoh [ 
I 
I 



ma%ela the disrtr%ot :olerk supervise the pr int ing  in the OSr- 

out%' Court of ~p~ppealsr 

EllR* CLAIRE(: I thought be did. 

MR. LSMBN: No, r s l r a  

MXTOBELL:. Every o o u r t  hae i t e  w n  olerh do it. You 

f fle with the O w %  o f  kppeal. the typewritten material rrhSah 

you want in %he seoord and the aJI@xk o f  the B O U X ~  ~f l p p s l ~  

is %he one rbo eupbmiaes the p r l n t i n g ~  

: That i r ,  done t o  halve a unifona s t y l e  of 

printing. Othenrtsel everg di8trio-b o le  rk would have d i i f  a s  

en* printingo The Disltrllet €lour% o i  Appeele givse i t  t o  onc 

print@%, he lcnons how i t  ir t o  be done, sad iLt rnakee fox uni- 

f o m $  ty, 

N L  BBITOHELL; 8trika QU% treupewiairg pzintingn* 

: That i s  done~botbF,myrs+ @ken .there is a 

differlanos between the olerk of  di8triot @our% m d  the 

o3elerIr af the Oirauit Qwt o i  Appealso In the ease I bad 

the judge o i  the Wmuit O~urt ~f A ~ ~ e s l s  &eke4 ma, ROC t o  give 

i t  t o  the dirtrto t oZerk t o  be printad but t o  give i t  t o  the 

Cirou%b D m t  o f  Appeals c&erk, eo I think i B  ha8 been handled 

both 

: Ir dbd. nat b o w  that, 

MRQ~, IlOmE: The d ie t r iQt  ~ b r k  the one who bse to 

oertffy  t o  the record. 

M~R. O f i W ;  Per, %he dietricrt aSerkvery ~ l e a r l y  haa fer 



oert i fy  ta  the reoord~ (Exefflialng pape rs) Thie i~ gz$ntiqj 

rsoordr by coneent; in that oase the printing ehaXl be tmper- 

vised by the printer designated by the ~ l e r k  of  the Qircuit 

MI, DOWE: m our Btete o o w t  the alerk doas8 tbs print- 

ing* - not @'are hen $% %@ fn the ]IL~d@fa% O O W ~ ~  

LL: In aur Btste aourt na clerk h&a anything 

t o  do 1~2th fsC, me par tie^ get  foglether cmb hire their o m  

printer. 

MR. 3J3;MBN: We do not print  thema 

MR. WBIE; That i a i  the Virginia g r ~ t i ~ e r  

: VYs have @even j d g e a  in the Buprarae Oourt, 

and fn &he I~wer @our% these tbme @arbon oapSes mmle sf 

the te@tintaay beaiaee Che one fos the %@vex ao~r .1 ;~  four in 8% 

and ne t a b  up Chzite tygewoitten ougial~.  The aesufflr~tian is 

that if you gee three judges o f  the Bugreme O w t  t s  mad i P  

you are Being wsU. X tbiak their rule only oonfempbtes 

that only Bw8 o f  them ria msfl %.ti and three il plenty for 

them9 

bga. HQ* You better tlrke out anyhow about tho 

d is tx io t  olerk supezvisingl the print%ag, an8 if fn some die- 

tx%ats  he Boes i f ,  hs o m  ~n%till do i t *  I do not think we ougl 

t o  4s mytkillg here t o  ohanp the p~aotioer We can leave Ob 

open and i f  there srct Qls t r fe ta  where he does it he oan oon- 



I 

I do not think we ought t o  fornolose it. 1 
I 

M R d  DOBIE: I think that ought L-o go out. 
I 

1IW. WIGgERmaH; Rule 76 of the Bupxems O o u r f  Q ontains : 

a provisrion: "xi preparing the tranaoript on an appeel er& 

peoial oam a h a l l  be, taken bo w o i a  thk inelualon o f  more tluq 
I 

z 
on@ oopy of %be aMis pap%#,  and @a on, and ea onu 1 1 

I 

: ma% t o  fhs nest rule hereo I : 

WgOWltZII 1 s  that ow? 

m* cum: re##, i 

IlfQHI* MX 
1 

recox& of fhe Qfsouit Omrt of appears shall bs printed unQer j I 
I 

I 

eueh rule8 as the I~wer eourt(lha~1 presloll be, gkat i s  a a s t  j 
I 

6 In Ohe 88h O l r c u i . h  the typewrfttsn oopy fe filed1 
!i 

1 
t 

I /  with  the Oourt  of Apprrlrr and then I get an eatimafe frm Bhs 1 
/ /  I 

I 1 
ii alsrlr o i  the G o w t  of Appeals ar t o  the colrt o f  printing an8 
( i ! 

4 
i' rena h h  %the money in advrmoe. : 

i 
I! i 
I t  

/j MR. % I U a E R m M :  I think that i s  w h e t  i r  usualzy clone. 
L 

li 

i 
I r  Wb UMBEL&: The rtsrtuts dirc3afr the Z O W Q Z Q Q U X ~ ~  I 

I 
i !I 

i ! 
II IkfB* OMS: liere i s r  the oulw in the First Gfreuit, 

/' Dodgers oirouit; it laaya: *Trrenaoripto o f  rcroorag may be 
I I 

il 

ii 

I 
I! grintea M e x  rugemirion o f  @%%her fbe olctrk sf t h i s  courf 0x1 
1 

I 
1 

/ /  %he olexlr in the Iontar oaurt.P That i s  Pabnurry 13, 19U, ! 
I; I 
I I ent i t led  An P o t  t o  diralnirh thdmoti s f  appeals, 88 U,Bc€lr 618. I/ ! 

'1 In either @are the D ~ Q F ~  i s  chaqgerl *%Oh the duty sf havial$ 1 !. 
ii i I I! %ha, printing $one a t  s ~eesonable aoet and then them i s  IB 
ji 

i 
i 

t ! 



.-* 

provision for an estimate of expmee? 

MR* CHERRY: Why no2 strike out  that statement about 

NR. OLMI[: I .aid i t  beoause of the eta%ute, 866+ 

lIIRa GHEBRY: Leave i t  %o those cZsrke that resM t o  be 

workgag at  i tc  

PIR. DOBTE: I: think fhiat is s detail $hat we better not 

go into* I lreoond that motion, aidrr Obaimaan. 

)dR+ MITOHEtllr: T t  %B the mnse o f  the meting, ae I under 

r6anb it, that the nard8 *an& nupervies printingngl" @hall be 

~%r$akea  

What %a %ha* fn3 

ae~. W'PCHEL~: we am ddes~ing nlth subaivislion (o) of 

Eble 106e 

DUBIE: #end @upemrim i t e  priatilgu. Stop the 

eant;enoe wiSsh @rsooad% 

~TDmLb: I alse not?, Bbre Reporter, tha%ne owhf 

not t o  &%mi% the lslrer aourt ta  msrely eZfirrirrsting %hiage ~hio: 

fie .t;b%nh are %@riel* He ought t o  Be given. tbs &%sore-. 

t i on  $0 insera t h ~ n g i  rrhLeiloh he %h$hinko fairly explsina hfe ful- 

4nga1 They are osneitlve @&BE%% %hat and the &&~yers rnigbt 

that ha, th@ught t o  be in there so bs ought 60 dave a=- 



Ron, as I get it, you am iBeratly providing now that the 

clerk ~ h s l l  assanbls the msterisl for the rsaord, that the 

court; mrey direot the elimination or sddStion ts $ha record, 

and then we have strioken out the lee% ecrntenceD XB %ha$ 

~~QTGHELLI i s  there m y  objeePfon t o  $hat? 

MR. MTaEL-XI: Hzo Leaan -he& s progeeition abcut the rulc 

%ha% he w a ~ t e d  ts mntfong 

: X was jwt nondcarlng whether we rsbouM make 

any more enghatSo stcztement for the Bar that bill8 o f  excep- 

t i e n  asle no g o n ~ e r  nsasesagge I wslp not here yesterday aftel 

noon and I did  not g e t  %.ti ~ l y ~ @ X f  from %he f i r s t  reraaing, that 

this  i a ~  the aestion that aaee away ~ i t b  it* I sake& Profee- 

lsor $&xnderlrnd with respeot %a Ohat and he eayr th is  i s  the 

9630%%091* 

L ~ R I  MTGHELL: ft says sb the bottm, #IQ formal b i l l  a t  

emsptionar l a  nsoersary t o  gmvsnf m y  aetion of the o w t  $01 

rwyiew."at i e  in (b) at  the bottm of the page. 

IUPRe UBMIJ: X think that ewers i t*  

MAI IIO[TOWE-LL: UAna the tcsoordlnay set Pur%b, w i t b o u t  

the mccsreity a i  allopnmoe 8 S  s b i l l  of exoeg%ions, %he e t e p ~  

taken in the txial, ineluding anan8 ea on, 

WlWl: I thixlk C h a t  i e  plain, 



MRBA. MITCHELL: In the nex% mrls ne have got a provision 

.' for a substitute rule with r e s p e ~ t  t o  a b i l l  of exoeptiongj 
i 

where the partiee jurat ti%@@&ton oerfain mrta of the reaords ' 

MVIR. CLARK: My ppoint goee 8 l i t t l e  further beyond %he, 

point thrtt, Judge ~oinorth rsised. Be wae worried as t o  hen $ 

the material in *he old b i l l  o f  ereeptions and &at I am put- 
4 

I 

t i ng  in here w i l l  be, off ioial ly before %be aourt, and it eeeasd 
! 

tg me that that me only a gutsetion @f ~ert l i ioat i@ar I thin& 
1 

h e m s  alititledisturlmd by %th~oe~%lf%@cacttfsn by theclerk , 
I 

i 

is alone, axtheugh tihe@@  ariau us rule8 prwide f er aeztif i ~ a t i o n  i 
I 

iiby 1! the clerk. 
I 

i 
Is 

1 Es i t  deerisable t o  ps@vi&s hero - X thlnk prabarbly srub- 
I! ; 
;I d i v i e i o n  (a) ough* bo Wve in k t  %he p%@~%@ion far  Che o lerlrr 8 
$ 2  

I 

;'ocsr*ifica%@ anyway beoauee that l e  eo genelcial here -- i e  ft 
i : 

I ' 

11 i 
$ 

!!desirable t o  bwe the juBg@ aiga the record and autathentioate ; g 
11 I 

t 

I 
/;it would m ~ k e  varhous people who are used f o  a bill af excep- 1 i l  1 

3 

i 
Jtione feel a littile beater having Chs judgecar eignafum ceon it,  j 
I! ti 

i/%t is a ~iraple  thing& 
ii I 

I 
I 

MR. WUN: I do not thin& nt4 oqgh0 t o  expect the judge bo 1 '  
[perform a miairterixl &at, alld I do not see mythfag .to it. 1 

i I! i 
!i i 
I' ma DOWE: As ME* BIIltchell su(llge~r%ed, i t  may be more tbmi 
5. 

li z 
I rninlaterial aot, The judge may t eometh$ag in there $a 1 

I f  I 

bxplain hie rulingo 
I/ 

: D@ youranti %Q grr% %he burden on Cha jUgeO 



I thought Mr, MitcbeU intentied t o  make i f  eo that the j d g g  j 

m l e  you would go to the judge every time for a oertif ioation,  ! 
I 

N O W #  what W O U ~ ~  be t& fforai o f  oertifioartion? If ft I 
I 

coveredMr. Mitohellre point ,  i t  would be raactrtiiioste tmf ! 
i 

these praeoipe3er € i o ~ e w &  everything that i s  offered8 and he I 
I 

would ham, Ca aheok i t  up, whish I Bo not think he wuld have 1 
I 

the time or tb infsm8tion t o  8or X i  %ha% meantimerely a 
I 

I oertifiaata, l i k e  the a l e r k t s  eert i f iaa%s,  that thla is a co* 
1 

reat trabnlircsigt o f  what he instruo=ted them t o  put in, i t  i s  a : 
minieQiaria1 ad%@ 80, i C  do@@ not arem t o  me that ne ought foj 

puf that  burden on the Judge+ I %hink s13. the Ohaiman m e a t  i 
was to gioe the judge on opening i f  be nsntsd t o  aeeerf himself! 

i 

MI, EdITOmLL: Ia Rule 108 d t b  reepot t o  condensiag the\ 

reoord and getting up rrhat u ~ W X  %he old practiae m i g h t  be call+ 
i 

ed a b i l l  s f  excaptione by t%gm%Mmt3 that ha8 tu be done by. thb 
I 

epprov~ll o f  the olerk o f  caurt and the o U r k  o s r t i f f e ~  it. B U ~ :  

tho lanyaro ought not t e  bet albw@& t o  ge t  together and f i x  up / 
! 
I 

what arnouatrr t o  a b i U  sg eSM9ptionr mong thelrreelves unik@~e thd 
i 

asurt hae a oxsack at it OQhemise he ms)r be reverred when be / 
! 

ought not t a  beo i 

j 

Ldftr GLARE: Of course, X d~ not really think that thfd l a  1 
neeeosary, but I wanted t o  have Judge Donwor%h@e peettion#airly 

I II 
t i  

r i  
i j!sttited beaeues, e l  aoursre, if he i e  tloC aonvinced, there may be 1 

2 I 
1 

!! I 



othere who are not oanvinoed, and in talking nitb him Be was 

7 ,. traubled as t o  her you got  the natarfsl femerly in the b i l l  

of e ~ c s p t i o n e ~  tWt i ~ ,  rulinge, and so on, o f f i o i e l l y  before 

the  omrt. I asid t o  j u t  put i t  in the reoord but he though 

that wouM 90% 4s %%a 

: If you have a fu l l  reQcPrd i t  shows %b,be ruling 

7 : T f  you so@ preparing a transorigt of the i ; 

teetimany and piis g;et the pleadings and other Bslausentrary ~ncatsxf 
I 

i a l  in the reoord t o  go before the upper c o u r t  in order for if / 
I 

$0 sem utfC t o  l e e  i f  there i s  ersor, w h a t  would %he upper oour* 
I 

i j  require put in t o  @how that that w m  an auChenfia reaofit 
1 

q 1 
I 

I S  I 

iaowe'body*~ o e r t i i i o s M  that th%@ m a  the reoord? T t  ib ,  not 1 
I i 1: I 

i 

all the reoard, I sqlppese, It i e  m8h poraione of  the reoord j \: 1 
1 

. !; aa age agreed upon by %he partiters or  1- 
ri I 1 

I m~~.bEwBbl: Osrered by Che praeofpeo i s  I 

:I 4 
;i 1 

I /  
1 WIOKER8&B#4 But them m e t  W r m e  kind o f  a ssrtigL+ 

$1 
I1 

I 
I 

i/oatim by either the judge or the ole$& before the appellate 1 
I! i 

i/lor, ali the Obsim&n eays, te osn not l e b  the parties g e t  to- 
/ I  

:f 1 
I1 i 

rgether and fir up what they x i l l a  
ri 

a@ judge nho hea deoided 1 
g I 

!$he oaee h e  j u s t  ss mwh an intersst acl they hove t a  aes that 1 
'i 
I !  I 
;]the reoard i s  oorrcsc%. t r i  i 

1 5  
:i 

1 
:! 8 :  Why Emti ~ u B  &b %our% or o&@o%*, Bad in nine*- 
r i  
ii i !!nine aaoea oui; of a .hundmd I am ewe i t  be doae by thehe i I] 
$1 i 



-. 

o lerkft 

Wr BQITONELL: I ern not rso sure libat we ought not t o  re- 

quire the ttpproval of the oousto Thfe i e  the way it would 

work under the slyatem that I have been familiar with: It i s  

a pure& fonaarl sot-on the part of the bourt unlesa be Baa 

something in h i s  head about i t  dbat he wmte t o  take oars 02. 

If the parties agree on s settled oaee, ae W e  w e d  t o  oalil i t ,  

under the ooda eyetern yau bsnd i t  t o  the judge with the 

e f iguleSion 09 the par ti@ s, and so on, and he $us t s s y ~ ,  

Upprwad\ and i t  i e  €mr%ifte& up t o  the ~ l e r k  o f  tbe upper 

o  OW*^ f f  the partiee gef into e wrangle spr t o  what mgbf 

to be in it, $hen he haa t o  eettle i t  upon f i v e  days nottoe. 

Under thie first rule, where saoh F r t y  requeete rbt ie 

t o  go in, when the olerk gets the reoord up waording t o  the 

prseaipe, so muab that the p la in t i f f  aeksd f o r  and so muoh %ha 

%be mepondant aaked fez;' he takeces i t  t o  the judge and seyr, 

*Here is the reoord*, and he approves i tb You do no t  haye 

Oo have, a bearing on i t ,  buf $bat i e  the time when tho judge 

hse a right ,if in bfe dirreretfon he rrsnfe t o ,  t o  add or elim- 

inate eomethlwr O%h,henriss, the reosrd w i l l  be made up 

without h l e  being given adpportunity t o  do anything with its 

X do not knor, o f  any waot ioe %hat I aar familia~ *i%b where 

the, reoord on eppeal i e  heard witbout an order sresenting t o  thi 

reoord by the judge, or, at leas%, the judgefrs approval endor, 

ed oIR 1% 







, where the appellant wanted t o  put in B X @ t  o f  stuff in h i s  

praeo ipe tha t  we 418 not think ought to ge in the reoorb, an8 

so ne had a s ight  to be heado  Wherever the parties are  not ' 
I 

2 k  in aooord that r1g;h-b should go t o  tlva judgeo 

,i ~%a%@maab 

; 
1 Mlb DODOE; Yeo, the Jude muet, approve a narrative 
I 

i $ st;a.bhent. In our system we go up in namefivft $ o m  and the ; 
I 
I 

j' judge bae not anything .to do with i % r  1 
if I 

I 

: The resaon he hsrs t o  approve the mrrative 
I 
f 

eCs%emtlnt, 3 Cbink, is t o  givs ather i e X l o w  a ctbanaa, $a j 
I 
I 

sbjsot* He m w t  s o t i f y  th@ other Oellurr and that givee him 4 
ohanae $P, abj@@tr 

I X i  he, doe. nof objeat, tlrrt judge signs i t  l 
i 

as a matter o i  routine, 
j! 
I: 

!i I Bo not think re ought to stay very long on th is  beoaQae I 
! ! I 
i i 

i t  3.8 juet a guee'tion o f  whether W e  are going t o  gave? the judgd 
i l  i 
I 

ii one more thing t o  sign, i f  are in BcPubt abm$ trhethsr he 1 \I 
I l  I 

! of a i l  the reoord in o given @am - X do not oee hor i t  could 1 1; 
!i 'a 
E o s ~ t i f y  St. 811 be oould 4s w o u l d  be t o  esy3 *&pprove&\ xfl 
I! 
;I them %ie &sub$ about i t  i~ araernr t o  ma perkape i t  be esfe 

I 
i i  

6 
11 t o  P P Q V ~ ~ ~  tithat, he clhould eay M&pprov@dw, arlfhough I think in 
I' 
/I i 
!j ntnehy-nine peroentr o f  $44 oreea that ~1113 be a meohaniaa'l, aot. 1 
I/ 
;i I 

MR. MITOIIELL: 1% WQUM be, yes, I 
I 
I I 

I 
SUIJl'ERUBD: The o n 4  objeoaion noulQ be where in t-hri 

j 



Oimuit Court the ju8gee travel around, and it would be hard 

t o  get hold 01 your ju8@;e and f t  would caum delay. 

@#Re DOBXE: That is our trouble, with f i f t y  oounties,  

and e w e  o f  them aefar awayss Big Bfone Q ~ p r  I obeemeel 

f h s t  x ooul8 have gotten from ~harlotts*illa t o  Quebea four 

hour8 quioker than I osuld ge3.l; t o  Big hltone Oap* 

~ULRI I iEUB:  In %bees days o f  crutornolailes i t  till @&use, 

~~orne annoyanoe, but i t  ri l l  not Gauls@ muah asloyo It m y  pssn 

rsending ~h me~engez by automobib f o where the judge i~ to da 

%ts 

aBR. S U H ~ R L I W D :  Xi i t  ni l1  not csuee rsuoh delay, L thin& 

i t  rial prevent ar l a t  of feeling on the judgero 

UW. BQBIE: youmean a ~andatory requPrsment that they 

sign i t? 

aQi. B U W P E W D :  pee. 

U R o  DOBXE: Bo ysumake %hat motion? 

MR. BWDEUBD;  X' make tbof notiono 

11R. %XIIOB%CWmM: What f a  that motion? 

i s  c s r t i i i a t  up by the @Xeric, ft met be canslftttsd t o  %he judge 

and appraosb by bime 

CLARK: Wsu&i he o e r t i i y  h i e  approval, or does be 

osr l i f y  the ac~curm y 9 

MR. bBTMHEltt: ge rouldl juet ersy W P p p ~ ~ ~ @ B p  united $$ate# 

pis trio* 



hW1 OLARK: I think it would be di f f i ou l t  t o  oertify the 

mouraoy, and I em afraid that i s  what Judge Donworth ha8 in 

mind, 

in hie  mind. XP i.t ie aoXoaec: xeecpdhe @an 

: The judge oen oetch i t  in that my, I think 

he w i l l  sgme %;b&t i t  i s  oarelped* If not, he hee a day in 

0 0 \ ; t ~ " q ; * i ~ ~ ~  

MIL CILARg: Xau n l l l  notioe Borne of Bhe oomnente of the 

oomnittse that we a b u i l  require off io ia l  reportera, 

M R ~ w ,  MXTOHIE&b: Vo oaa not do anything of that kind. W e  

have bean trying $0 get bSl&a through (longreas for yearr  to . 

appropriate money f o r  %bat and a m  not Bo %.ti when Oongmae rca- 

fusee, X t  Sa very deeirable tbat we have an o f  I l c  ia l  repcrt- 

ex reguhly employ@& by the Cbvermm*nt,, 

&I?. DOf) OE: That i s  w h a t  nB have. 

XR, WBXE; mat i s  the @ad@ practise, t o  have o f f i o i a l  

e tsaographers. 

: Our e tenogrephere am not gaf d by the oeurh. 

MRI WTDHEtL: You would thlnk ntth a l l  .bhf s anmaplay- 

men% noney g o d q  around i t  woufd be, s gowl @ h a @ @  ito have %ha% 



me mot% on ac\e made t o  require in a l l  casee that t;he reoo$d 

before being oert i i fed  by the, clezk ohall be o ~ m d * t e a  t o  and 

approved by %he f a d p a  A 1 1  in. f avos of that eey n A y ~ * ,  

(me queetion warp put and the matian prevail@& 

without dirrente) 

hQlo IUITOHELL; I think $hitti oleane up Rule 306 for the 

bime bel;ngl &lose f t  not? 

DOWE: Is the printing Bo bo l e f t  f e ,  locB1 rqula- 

i 
supervising printing. i 

5 

WS OLAAK: are na8 going t a  m y  mything about i t  and 

we are going t o  allow %be Glmuit Oourts of Appeale a t i l l  CB 

naRo aa[TClW.%tL: We provided tno way. a$ get%ing the zeooril 1 

aptpa one i s  thir rnefhodt, and trhe next one i s  by brief s%atem@atsjr 

We bwe pzovidsd two raye, and tba.1; i r r  %ha end o f  i t ,  &a l . b  RQZ/? 
i I t  would be ay irngressidn. X think ym ought Co harm a aom- r 
i 

fhe e i t w a t i o a  about pzin%ing %a the at(a.tute, rand that ire have 
i 
f 

i t  untouchad snit i f  they thlnk there i s  o problem there they 1 
I 

@an &o iosome%hiag % the ~ u l e  t c p  ewer it. I 
I 
I 

fe  there, anything fur%her now on We?. that where ycpq 
I 
I 

want@& Bo grrrvide for a@rtiliaatfon by %hs cletkt  I 
1 

i 



- -  . < \  

I 
1 

MR. GLBRK: Yes, and 8i~agprotral by the judge, I sugpor& 
I t 

I Thst would $mt in anotker ~ientenotr~ i 

MIXWBLL: And i f  approve6, eb11 thereupon 

certified by the o lerk in the appe1Xat;e court? 1 1 

I 1 

~~UUC: Ym would not  want to '  slay %hat the olsak ehszl 
i 

I 

au'turit tihe reoosd t o  Wle~ judge ha be endorsed ni tb h i e  approv-i 
I 

813 Of oouros itwouMmean that -&a, lanyatxs w~uldhisve t o  1 
i 
I o h e ~ k  up an4 rea that %he clszk ha@ done that7 

MI%. U&ITOKEW;: JUB% they &all be submittea an8 then fg 

the, o l e r k  i s  not a i f i o i e n t  the larwexe oaa 4o it. Anybody 

oaln dQ f + e  

UUR~ W%W: Bsoe We mars tl note, kg. Ohsirman, o f  your 

ouggeation t o  oovsr Mr, r)odgets point esa t o  %he time in dhioh 

L 

BWe OLAW: We dld not have them do anything -out tha.tr/ 

1hit o f  soma kind. 
1 ~ L @ ~ ~  I: guess W@ did sot settle 2%. I mggestea 1 
I 

i 
afbQr %ba n o t i ~ e  of appeal sna %hen the, question / 

I 
1 up aer fe the getting of  the traneorSgto I >  

1 
l@3a dEtTOHgbh: I rugseated a Slxsd b i m  XlLni t  an@ then i 1 

the oourt m i g h t  extend i t  for oauee sharn, that the tr.neorip.t; ! 
I 

nam n e t  a'saildb la or for olrher cauero 1 
i 

M'b Obdbm; Ten dayr8 

~ X ~ ~ E R ~ ~ :  I think that Ss *ae sbo~t* 



: I do not l ike  t o  have the rule more honom8 

In the brief than in the observance, and if you make it 10 

day8 that i e r  what w i l l  happen t o  i t s  f would like tarnshe 

i t  a l i t t l e  longer. 

&dBbWI MT(IEELL: - Bow doee the 80 dais f i t  in, witbin the 

ao 8 a y ~  PO% dootst ingt  

MRr LILBRIC: X de net how; f i  you have t o  deoket witbin 

40 darye, you have 20 a y a  -- 
] W e  WblTCHEfrL: I)@ you deokst fhs ease by sending; up a 

g re Ximinary reo ordt 

s l R ~  O W K :  I w~nonder if they do; ae I XeaQ this, they 

srs suppoaced t o  haye the whole bueineeer T b l ~  ie tke BeoonQ 

Olrcuf t: "It @hall be the duty of the sppellmt t o  dootet the 

@age and f f Xe the reoard with the alerk of the ctourf before 

the return day of the @itat ion.  For goad asuee ehom the 

d u e t i o e a  er m y  disltrict judge my enlarge the time upon four 

d € % y ~  n0t&0@aH 

The appellant m u s t  have the oase docketea and &iarnieeed, 

BQR8 DODCS: It eeeme t o  ws that the ten &ye i s  ample an 

more than 18 ordineril~g tebrwrn. I IMnk Che f i e l l r ~ n  who f i l e s  

hie  appealquite fz'requently f i b 8  the prasoige with it* If 

do not want the paaeotp, the appelLsnt should #%rats what 

he nil1 furnlrrh %be c~lerk, with suoh fxanmrfpt as be has i n a i  

oatea there at that t ime ,  bz OB a w n  t h B z ~ a f t ~ x  BII he can gcat  

MR~BR~ ~ ~ E L G :  Bear i n m i n a  %a eupport o f  that Chat %hi# 



time fo r  appeal i e  thtree months, and the f e l l o n m o  ie going 

t o  appeal w i l l  arder his tranaoript before he pezfeote hie 

appedl Sn moat; oaees, 

MR. WDQE: I suggaet wakfng %be dime for the prcreaipe 

f kve days, me evidsnoe, f e  %h4 only i h i W  %bat would take 

any %%me& 

: Where Se the previlrion 9er the return day on 

the appeal? 

1(Re DLmK: There i s  no provieion f o ~  snymlng o f  that 

Bind, and where that has come from bef srs i e  rea1Xy from 

alrcuit  Q o u r t  sZ Apgerrlrc rules* There i r  a provt~ ion  in tbe 

star%u;utea abouB a c i tat ion  on spp@alr 

: That mskea ar return clay, that i e  righ:ht, 

MR. CUBE: Then the OirourC QourC o f  Appaalec rules pro. 

vide that the judge in the oits%iaa ehalX bltCate the re-n day 

of the appeal, nhloh shall not bcP h t s z  than ueually sither 

t h i r t y  ar foray asys irolll the &,%e o f  the of ta t i~n ,  

: ThPhis is ~omething; dffJerenB i x o m  the -- pzao- 
t ioal ly ,  t h i s  i s  a provisfon ag tco when that appeal m e t  bo 

Pi led in the Oow~*  o f  bppeale, and if you do not  put in em@- 

thing like tba* a . ie l le t  w o u l d  not harva any .time r f th in  whisth 

he oould f i l e  hie eppeeL. He oould f l Js  hie anatton ~ i % b & n  &r 

etstutorg time and h i @  notfca, og appeal er we now have I t ,  an4 

then he might w$% cr ys&Te 

IIlR* QMRJC: 1 am a, l i t t l e  worried abeut ito 



IdR* ~~~: Idto not think TB om leave @penr 

think we have got t o  @lose that gap. I think every 82ate 

muet have some praotSce by 'crhioh the a~ppsl lsnt  is require& t o  

oomplate the reeord o f  appeal and get i t  in@ That goes be- 

yonti your point  about SeUoring up th6 praeo %pea That meane 

to g e t  every Bhing done and the papera the agpallafe o o w t 4  
J - 

He m i g h t  koUl the Mole thtng yg for a year before kcs gat %her 

M R b  MT(L&ICLb: Xs there not  a sltafutet ox es rub that 

requlme -- 
me M U  mat i l e  nhy X asked? 

MBo CLARK: f think P t  requires a citation. Is that no4 

&@&gain on@ sf Weg.- grovirioatii we ought t o  helftate about, whm 

he ohall  f i l e  10 in the upper aourt? The %xoubI@ fd  that 

f f  we Bc Coo mwh k ~ s i t a t i m g  We ~ f l l  leme i t  a12 in the airc 

WUB: Sere i s o  Bugrerna, Q ~ ~ t r u Z s  on it, and I 

imagine i t  Lo oopleQ -- 
M e  WTXOgERSMILM: VIM$ pule 18 tihat? 

: It i r  Rule 1X), garrrgmph 2. 

MXTDI1ECLL: Ofaourse, there has t e  be a proviaton 

fixing the t ime nithin wblQh %he appeal rhtpuld br retwneble 

5n %he, upper court, $hat 1*, doaltetea fheze, eo ae %o ge% the 

j u r i & i o P i o n ,  but I ha8 etappesad tket  Oke ruZas csi the a p p l l  

ate eourte oovering t-he -- 



MR. WQITDHELL: I euggee* that pre refer that t o  the Re- 

por t e  x, I think ne have t o  cbeok this back in aat ive  grac- 

t i a e ,  I wula l i k e  wyeelf t o  t a l k  t o  the o lerks  o f  the Oir- 

o u i t  Oourts of Appeal and dietriot  judger before rn om ac t  

ints  l l i g a n t l y  aBou$ this  thiqgo 

LhlMBB: i r ~  a matter in *%oh fhe Reporter i p l  some- 

what hanaigappeci beususe i t  i s  ao largely. a ntatter a f  praotios 

and i t  i s  something that hae t o  be approaoheQ snd pretty  aam- 

f u l l y  abeoked, 

MR. ~LXTOHELL: L think 10 l e  o rnattsr of detai l ,  end ge8- 

ting the fu l l  pioCu~e in the gartlourar caur* i r ~  eornething we 

ought t o  ooneult $he judgerr and the u l e ~ h l ~  about. 

: VmlQ y m  ooneider ths t  %had might be not 

our gravinoe'l 

UITQHIELL; 1 hab not dealt ti% i t  in %ha$ Zigh;hf. I 

ha8 auppoeed i t  was a l l  aovemd by the appellate c @ w t  rulee. 

HRBR+ WUH: 'Pbat i e  the guestion I am xaieing, *ether 
o f  

thie question of nhen you neuld f i b  the thiw i s  oufride/the 

d l e t r l e t  o o u ~ t  prao t iaec The prmcipe that Pdlge @poke 

about laas got  t o  be done in the d i s t r i o t  @ourto The loaging 

of the appeal and the appearance in $be appellate c a r t  is 

rrornething tbt  ha@ got t o  be done in the sppeLlate court, 231s 

point  i e  thte, that thie Ss not niChin our appointment, and 

maybe Wda -- 



narily brilaga up or oerlle for a transorigt of the, reoord from 

the lower oourt on anhioh the slppeal laay be hesr4P Elow, in 

order t o  perfeoO the xecord you heve g o t  t o  ge t  the evidenae, 

whioh i s  no part of the reoord o r d i n a ~ i l y  unless embodied in 
I 

a oaae or a b i l l  of. exceptiondl p e t ~ i e ~ t 6 d  oa appeal i a  %he lore* 
I 

Q O U ~ L . $ ~  ThenJ having %h8t9 the quastion of hew athat trane- 

oript o l  the reoord e h s l l  be gbtten t o  the appellate oouzt, 

an8 Xiule 10 o f  the present Buprelpe U o u r t  Rules gaee into that 

er labomtely, 
w i S J  

MR* WBIE: 1 thiaky@u/fia&a sirailar rule inevery  

Omrt of &p~ppeal, an4 I sm rather ino%$ned %a think that the 

judge8 in the Qirouit aowrta of AppeaZe mag not l ike  ua t o  

~ E W B I  wi%b i t o  

i MR, UTOHELL: We are substituting a ncltioe of appeal8 : 
i 
i 
i 

for a oi.t;ation, and the a i ta t ion  iixeis %bet return aats, a i l s  1 
1 

the  notiae,  of omree, does not .  
I I 

MR. bEMB: I% says here that  wlthin the time raquire8 by / 
1 

law y t l u m u ~ t  take the notfoe o f  ameslr T h a t  rs lahsa ,  of 5 z 
1 

oouree, t o  the time o f  asking for appeal asd doe8 not relate td 
; 
I the tsna Bate. Thir %hlng i r  eort o f  raix@d up beasuse the 1 
I 

appellate rules require what the @ l e ~ k s f  the dicstriof oourt I 
I 

mcat do, and this preeolpe %a in the Supxsw Oourt m1ee a8 the1 
1 

I 
appellate oourt, and I fhink it fr %n the Oirouit Oourt, of Ap- I 
pealet rulear, ro it showrr the lsme praotice in fM ~ppellate 

I 



MR. BIOmRWPIBdl: 1s that no t  eimply beoause the appsll- 
I 

ate  court rants t o  have a perieot reoord before i t ,  mnts f o  

have the reoord preparea in 8 oeftain way; so, i f  aaya, as i I 
I 

the Bupreme O o u r t  does in i t s  Rule 10, the o l srk  of aourt i 

I 

fsorn whioh the sgpesl oolaes shall do iertafn %hinge t o  
I 

the xeoord in a certain may, confonafng t o  theiz' ideas of what 

they want, presented %a %hew in order %o parrs on i t 7  

&RBZI CLARK: M&y P make same euggestion about Rule 105 on 

this matter of time? In the f i ra t  place, f t  i e  tnte that 

the Qirouit C w t i  o f  Appeals* ma e in %he vsriaurr ~ i m u i t e  

I 

WBIEt pee, bufi we have ruled out $he oitstfon,  I 

i 

I 

i We UARI(:  The $wig@ a l lowing  the appeal #hall fir t h e ;  
I 
1 

time and i t  shall net bs thirty or forty Uys4 We mnt tc 1 
I 

abolieh the oitatian, and 1 aw airaid if  ne do not  eay soma- 
1 

thing about I t  -- i f  we jucl* w a n t  t o  fir in so m m y  word8 %be 1 

s x a o ~  tim) we ~ u g h t  t a  rt leest esy tist the parties ehall ! 

eerve oopiee o f  the noCioe o f  appeal upon %be opposing 
1 

I 

or their attorney -- 1 

~ R I  )IIm8Ebh: Why no* s t i ok  rfgh% in tihere, rand euoh / 
1 

agperrls shall  be r e t u n a b l ~  within .40 day@ after $%Xing#? 
t 

ObIIRK; 1 really %hlnk that would be better* If we ' i 
I 

do not want t o  stay 40 LOdaya, we ought t o  ray within euoh t ime j 
$ 
i 

i ala the, rule8 o f  the appsllate oourt may presortbe, But I do 1 

think we ought t o  say one t h i q  or t;ho other* 



BBR. MITCIHELL:. ' ~ l e  have g o t  a etatute nun whtoh say8 the 
i I 

citat ion is returnable within 80 &+ye, have we not? 
I 

: xt may be the statute, but the ~upscsme aaure i L 
I rule eaye: When appeale are alloaed the citation shrrll be 
I 

1 
made returnable not sxaasding 40 &ys 6xcept ia %the i sr  nesgerd 1 

i 
Statela where i t  is tje)3H The faot i t  &a not in this rule 1 

1 
i 

would indiaate tre ms that 2% i e  not %n the @%trtute* i 
i 
I 

BQR* cl[rilAg: It is not in the atotute. I 
I 

hW. WTQMELL: You are talking arbat appsXs f o  the 1 

i 
I 

8uprerne O a u ~ t  o i  %he Valnlted Btatee. I 
i 

1 

f : Yes, but there are eim%br provisl%mr in the j 
I 

O i s o u i t  aoust of Appealre =lee i 
&Eta CWEIUZY: : We rill bave tie f l x  8 day that is t o  be the ! 

I 
day of the beginning o f  t h i e  thing, as the oitotion m e ,  srad 1 

I 

then l e t  the rulee apply, the airouit a ~ ~ t  o i  Agpealr and the 1 
i 
I 

g$utupreme Oowt  mlee srpgly $2- thaC daya %e h h ~ e  no oi t a t i ~ n i  
I 
i 

BQc. QmM'ft: We have a nettceo ]low, o m  re net eay raoh%fe-/ 
1 I 

thing here -- I do net have An m3nd the fom o f  i t  -- eomthinq 
1 

t b s t  ~lfinplg eaya for p u r p ~ ~ e  o f  %be appellate ogurt rule@ 1 
f 

th i e  slhrtllbe the equ&valentiaf %he o l d o i t r t i a n l  . t 
i 
I 

MR* OLtIAgr !fbah i l r  jurt *ha% li&rr Absa~s ahirpered t o  me, 1 
i 

[land 4 maybe that @an be w~rked ou*, but w@ Whrrve t o  oevex t h i e  I 
11 r 
*I 

Fro  that under the eiaouit ~ o w t  o f  dggaalaf rules tmt court 
{I I 

i I] 1 
:I 
ti 
I' I 



but it doe8 ootrer the mximm $fmete 

BdRo MI TOBELL: Row mula you have that psovi @ion now as 

to t h l o  mla7 Ithe ol tat  ion must be 'rsturasbls not exoeediq 

30 days from the day o f  signing Chs oitat ionD 

GBWU3Y: There i s  no return any more# You have go% 

30 dayso 

: n e  m y  t o  do that would br -- 
Mi* Q W X :  t S rent t o  get sway from fa  m y  question 

that they mu8.t gla tie the j adege t o  fir $he time. 

MR. WIOmRmU Not if  you fir a uniionn nfls. 

a(Ro OlOW4RY: Bot i f  ne aary thie ahal l  seme the purpeae 

i: sf the oi%attan and the %$me allbmd - 
I 

, 
I1 

I AeRo OUm: slball be, the msxirrnr~~~ 
I 
1 : Tbat would m m r  the point, but I do net 

know whether %Wt i r  proper. Ln rrme oases the judges may ve 

; properly ho ld  d m  that @itat ion period where they think %hat 
1 

i: 

! %ha appeal i@ ~ e e o r b e d  t o  for %be purwse of aslay, nbers %ha 
$ 

seoosa i e  very eaey. I know s o a m  where a fe l lan appealed, Ij 
t 
1; s sea1fy frivolous appeal, on e euit tio foreplotre, a mortgtrger 
I S  

i' 

ti MRQRI BIO[U&ERWU: X $hink y o u w 5 l l  get  sgreaf oonfusfon 
: 
I .  

[ i f  you have s vatieue t ime  eubjeo-k t o  the whira of the $,ndL- 
Ir 1' 

~ i d ~ ~ l  j ~ % @ a  1; 
i: p 
I; 
11 1 



: I t  i s  oonfueiag, 

; X do not think i t  i e  oonfuring* Y o u  have s 

l o t  of rules and youhave t o  fintiyour ray aroun8, That i s  

what you dl1 have ho da ncpn, and %hie will surke it einrplepr % 

MR. MITGEiZLL: . The thing that efilkea, i r  that by 
z 

adopting this  me thoti, giving nottoe of appeal ins tea& of aita- 

ing the appellate O O U X ~  t o  modify their rule8 .to out out o i t ~  [ 
; I  

I 

i 

tione and there would not be muah 8 thing cmy mare, an8 it I 

I 

1 
mlakeaa me wonder whetba or no% we W&-b6r a t i o l  t o  the oftation I 

L 

that they are used t o  and n o t  have the notiae, I 

SUBaERLBIJD: T h a t  ie wch an awful thing. 
I 
i 

MR. LEB&AN: I ma arguSng that the citation ie not in our / 
1 

funotion, that %a, thoee return day8 nhen you oan f i l e  it, sndj 
i 
i there ars other $hinge in those =lee that w have conriaem~1 i 
I 

1 

that B F ~  not our funat ion ,  i%b the praecipe, whrhich $8 p~let+y 
I 

olearly our funation, y e t  i t  i s r  covered by the s 1 k t e  eaurt ' i 
1 

/i rules* 9lhafeveE ahangee wemake on the oitation %hay ril l  1 i/ i i 

CLARK: &d ~gwioue ly  oooer a l o t  oZ things -- 
N I L  U%!WULII: That are nbne o f  their bueineeeo 

a[R. NXMHELL: We can way the appeal shal l  not be pxfee& 
I 

I 

ed unX@lees t h e   turn i s  in tb upper o o w t  rtthin the time. I 

j 
I 

~ ~ N :  lilrrke the t ime W days unless another .time mad 
I 

be fixed by apeoifA@ ioordkr rbioh be may sbtaia fxoar the dis triajt 
t 

I 



Mi. T$ZPmR : Tg it not s elrnpler rule, miah is se- 

tablished by al l  the oourte, that you give pous noti* o i  ap- 

peal, you have t o  fib3 your txsnlsoript within s m e  derignatsd 

time fixed by s t t t t ~ t a  or rule o f  the upper oourt. S f  i t  %a 

neoeeeery to  get; thaC time enlarged for rsane goad and euf- 

fiaient meeon the judge, c p i  csurse, o m  do I to  

Milg LBMBHET; Clan you enhrge it? 

mo IXOXERm?PIAIU: Enlrtrge tho t i ae  f ox f i l i n g  $be mood9 

; Tou oan net enlarge the time o f  the oita.tfon. 

BaRI PIIOIOERBHU: I s n l n s t  talking o f  the oitation. You 

I 
ovhioh f s  anifarm everynhess, you ~ M B %  t;erwe your lnotlos of I 

1 

appeal nlthin the given tbf3 e t e r  the entry o f  %he judeent  1 
from nhioh you appsklo That fe your appeal, 

j 
i 

Bowt in order t o  psoteat yeur reoord whim has $0 be 1 

i 

@ertifics& up iran t& ibwer ceourB t o  the appellate @ o w $ ,  you / 
I 

! 
mula83 prepaxe a e  reaord and file i t  in the upper oourt within / 

! 
a oertsrin ;length sf time unbe~a  for go08 end m f f i o i e n t  oauee 

I 
the JucPge abalZ enhrgcs tWt t i m e r  1 .  

i 

I d o n o t  @@a any difffoulty d t h  that Bystem. That is 1 
I 

E Thkra, i r  one i l % t l e  rpufrk;, 8ue t o  the 

below and sen% ug, you have to have some court that ha@ juriar-i 



dlc  tion, t he, appellate oourf  has not u n t i l  i t  &a entered 

up there and dooketed. Tbe loner o a r %  haa loat  i t  by tbe 

notiae of appeal exoept for oanplerting the record. That i r r  

all he has authority to dor That la why i t  is that %bag 

requim rome eort of dookettng in t W  tipgasr o o u ~ t  P F ~ & E I & ~ ~  

I h o w  t i  you &ewe it j u t  to the f i l i n g  o f  the complete re- 

oar& and '%bat take~ a month or %wb t o  gef ready, i t  ril l  net 

work, aad what they do 18 $ha% within this reSwn acrte o f  the 
1. 

oltstrlon, if' the tmmrtcrSpt %a no% ready and the b % U  of ex- 

oegtions is no% ~ e t t l e d ,  and a l l  Chat, the gtlerk of the l~naig 

oourt in ebedienoe t o  the oit;a%ion wiJ1 timnmiQ t o  " c ~  O%jcoui 

Oourt of Appeals part o f  %be rsoordl* 

HRe bEWI: 411 he baa g o b  

WTQHELL: The f ozaael papar ar, notioe of  eppetal, sad 

so on, an8 get i t  beolrcstedup there, m d  they Be %hate 843, 

if you fuet .@apt the plan of net having mything Ptled, above 

u n t i l  you have got your ease a l l  a e t t l @ d  and ash* yews rearor& 

a l l  up, pou a m  in trau'ble about i t r  

8HA.842 Unlelrr cna, in the aase under the oadle, 

the oaee mwt be made and i i b a  al fh ln  a oertsia ti- unXeer 

that time i@ enlar@d by the o ~ u r b o  

HR4 UTOHEhh: I euggerrt that %hi& eubjsat be referma %# 

the Regorteo te  make r furCb~r i n v e a f i p f  i o n  o f  trhs s i tus t ion  

and that he bring another rule . b ~  meet nbstr he thgnke w i l l  f%% 

the ~%tilstt0;91' 



BPRI OLARK: I ehould be glad t o  do that, I muld l i k e  , 

t o  s t a t e  my om reaofion now and aek if there are any question4 
I 

&out i t r  It 0eem8 t o  me that we ought to go b ~ k  t o  the 
I 

original provieionc in Rule 105 at the end -- we made a pso- 
I 

viso abut  putting '8, liazicatfon on when a bill i s  f a  be f i b d .  ; 

What m am balking about i e  %hi@$ Within o p~ov iaed  by i 
i 

law a p a r t y  may e f feo t  on appeal by doing certain thinga, an8 ! 
I 

re  are saying he harn not go% h%e appeal perfeoted unlees he ha& 

done the following -- eo, I think 8 eound argument e m  be madez 
i 

that  i t  l e  nithin our pslrarr, and if W e  do not gut tha t  in re I 
I 

have two slternativee; f irst,  t o  try t o  h ~ e  it up t o  the (lip F-/ 
1 

o u i t  aourt of Appalsg rule#, and as yet the Oirouit Court of / 
! 

Appealel rulela are not  very adequate, and until irnd unleee the i 
I 

Oiwuit Oourt o f  Apgeala .ohange, their rules there i e  itable t o i  

I be a question. Or, we oisn go bsclt t o  the aitat ion,  and if re ; 
I 

Bo that I w i U  threw up my handec It means that you have t o  / 
I 

go Lo the judge and g e t  R h  %to ~ e t  a tima It i s r  going baok j 
1 
1 

in to  the dark agse, 80, f again suggeet that we erne t o  l s m s ~  

such prev$,~ion cas I have here, that the b , i l l  i e  not gerfeote4-i 
I 
i 
i 

we say ff you w e n t  to  appeal you make thee@ steps, and thie i a j '  
I I 

y aur lee% rtepo 1 
1 
I 

: Did 'RB Mke out that b e t  ~ e n t s n o e  on the 1 
ground that i t  na. n e t  our jw ie t I la t ion9  1 

j 

MRI LFUB: f t  would really w v e r  the point ne are now 1 



I ~ L Q R X 8  pee, i 

: Ch reilaotion f pee no objaotion t o  t h i s  prod 
I 

v i s ionp  I th inkyouexaggerateaomenbs tyour4arksge~  I 

I 

I 

w e e ,  b e ~ s ~ e  I think thfe  i a  O,KI aid maybe some impravemend. 
1 

: X t eeteme $0 me w are estobl%shiag whaq 
I 

I: i a  in ef feee the aode p r o ~ c s d u ~ e ~  we a* no% have m y  txoubxd 
I; I 
f under Che oobe. f f $be oars@ i s  not P i b d  the you move 1 

r I 

You move in the appellate oourt, of 

HR* N~~OmbL: How her LC gat there? Who i s  a s  moving j 
ii 
li party that bringr i t  up there? 
i! ! 
:E ! 

!I 
WXGmR8BU: Of ~ourse the apgsllate divirfon I pl s / 

I i 
$1 

$ part of our aowto The O o u r O  o f  Appesla 8ifierens; be- 
;; 

I 
:i i ! /I cawe  i t  bringer up the reaord Whioh ha@ been msde in the lone# 
, I  

;I 
ri 

z 
I 

i :: aourt, kt you oan osrcaqge that, i t  seme t o  me, by giving r 8; 

1 

1 

I 
ii notiae o f  appeal and requiring the reoord t o  be periceoteb I % 

;r 
1 

I 
within a certain time Whkoh may be enlarged by the judge, w i t h ,  $5 

$j i 
the rtght O$ eithaz garty to haw the moor& set aekde a* js, 1 

8 
%i 

I 

i; unlees the tima i~ extended. I 
I :  1 
I! 

DODGE: mt is alr in the h a t  part of  Rule TOBr 

=.ObAm; Tea. 

WIDE: X move that $ha% sWnd, 1 



BdRs EIIIMPERLIWD: I B U ~ ~ O X ~  it. 

( The question nae put as t o  re~toring the pro- 

v iso  a t  the end of Rule 105, and the motion prevailed 
I I 

nitbou% diseent o )  I r 
r 
j 

: We have %a rray rhether i f  i s  thf rfp or fort$ 
5 

1 

days, and I move that f% be f o ~ t y ,  merely berdauere of the I 

I 
i 
I 

western StaGea, The Supreme Oour% now slay8 a n a x i m  of i 
I 

forty ,  and s i x t y  in the ~ t % W h  States* We might, of OOUTBB 

consider Borne o f  the o l r a u i t e  -- you provides thlrty, mdrr 
CLarkt 

MR, DLIRg; Peea 

: 80, if We are going t o  eticlr t o  s unifom 

time rpe 8houU eay for%yy, wZcailsri;ne want t o  put a oontingenoy 

in there lib the Supreme Caurt ha@* 
t 
I 

WLfTOHELh: Having in mind that you have three month$ 
i 

in whiah t o  start thie appeal, I ys in favor o f  30 derye. ma6 
1 

I 

gives you four months aft@* judgment t o  perfeo t your oaee. I 

I 

: mat you have t o  do i e  t o  f i t  your motion. I 
1 

t If you put your motion in too eoon your time would be rmnning 1 
I 

I ' t o o  soon, and in ordsz to oarrp out your ides you have t o  deletp 

your motion for appeal? / 
I 

i 

h@t. M~CEELL: You om do that. 
I 

I 

I MR. DOBIE~C: You do not hwe t o  wait f 9r the notioe o i  i 
$ 

appeal. Pmquently h ~ @ ~ a t a r t @ p r @ p & ~ i n g h i e  t r a n ~ o ~ i b t  

before, he m~r)res the no t l c e  of  appeal& 



: But %hie time we are talkiag about etartir 

running Sran the nottoe. Be a m  talking about how much time 

we niLl allow, and the Oheinaen ~ s i d  t o  make i t  30 clays, nhioh 

w i l l  me&e four monthrv and I esid that if he baa Co f i l e  iC 

begom %hat %6at as 

think i t  woufd W rraf61P t@ mke f t forty, although f;hf rty i s  

ell  right ni$h mms. 

W, UTOEIEUI What %e your pleamare7 W i l l  yournab s 

motion t o  m a b  i t  forty? 

: 3C: mabke %hat; mof ion*  

 he question m e  pub and the wbtlon grevLiZed 

wi%hout disesnt, ) 

BIUir WWLN8 Do you w a n t  t o  4lralnitith the the ars t e l l  as 

to enlarge i t? 

MRs WXOmREWRMr W h a t ,  the tima for s p ~ a l ?  

MR. U'PQNELL: Te f i l e  the reo~rdl) 

: This, o f  course, w i l l  pernit a litt~lts: ads- 

tfonal b e l ~ y ~  but not lnunhx 

MRr ~BITOBELXI: Eihe  hae askedior  rirsry, h e a s n  mduae 

S tla Els can, aray, YX w t i l l  gm=b you a etay s f  exeoutton pro- 

vided yau t a u  your appeal d % h i n  --@, He 8811 enlarge i t  %ha 

W a y ,  and if %hex@ isnet Bny qmation o f  the @ C a y  it doe# not 

mean anything. 

OkARK: Qa %hie ns do net  aeed m y  ti- f o r  the~pxae- 

oipe, Be re'O We beve go% the thing very well talren oare of 



wen he hae to g e t  it through? 

f HR, WBiZAEz mere ZB no time f o r  i t  nows Is that; n o t  

' /  the reason there is no time? 

We DOWE: If he has to f i l e  hie  appeal in the 40 day@, 

he has t o  give the -opposing oouneal tfr;lc! t o  file h i s  psaeo ipe, 

.i I think we ehauld give a very ehort timeo 
I: 

I$ 

i ; MR. UMll; YDhy give him any? That; i e  h l a  me 
li 

I! longer a fellow mits the more r i s k  he take@* 
!I 

MR. OLARE: There, i s  one othermatter that I want to 

raise a quest ion about that oomeFs Pn p e r b p s  morddi~eot ly  w%%b 

108. We have n o t  speoifiaatlly @aid anyi;hing about orose- 

appeal s. X Bo n o t  k n w  whether re want anything tapecia&, 

or should we have somithiW speaial'i 

MR. DODGE: asass-appearla @hall  be aonealidate8 into one 

S P ~ S  03ds 

MB* UG&dhN: Haw does a man take a oross-appeal? me 

same way? 

We DOL@E: The same wayo 

tulR. W Z O ~ E ~ H A H :  There %a nathlng now in the rule8 about 

a r 08 s-app eala 3 

AaRa ULUtK: I do not think there i e ,  nor 

T O W :  Would not, thetre tuleiee wmer a l l  iappetalrs, if 

you did not c a l l  them oro~e-appsat? 

~ & A f l ~ :  pee, that roas the genera3 theory qzi ha&. 

UBI[TamL]t: I think that  i r  BOW& 



eW, SUIY&NLABID; The oonclusion might be that there we're 

no oross-appeals and they had t o  be independent appeals if yo1 

did not  put anything in about them. 

BdR. OHEltRY: There halg not  been any provision* 

BdR. @MH: There i@ nothing in **ype under that heading 

unde r appelhte pr00edme9 

MRIR. DLARI[: W'hile you are looking st tha t  a l i t t l e  more 

I might ask the other question: DQ you think ncs have cover- 

ed the question o f  appeele in jury wakved oaeee? I t h i n k  we 

have w f  thout m y  queetiond The pain* i e ,  for example, thse,  

due to the fao* thirt Cbere nes no requeet for speaitrl fflnaingl 

no motion for judpeaC, and no exosptione, the appellate oour 

eauld not  do othasw%se Sn the Pleisfiman (3unsLsucttfun C a m  but 

t o  d i m i s a  the appealo I thinkwe have oovered that. Thfa 

rrets forth themethodp Ofoourt le ,  we have done amy with 

neoeprei-by of irequesting 8;epaofaX finding@* The judge has 

Oo make speo lax finding& 

BWo MfTOWELLi Whst about thie croes-appeal point,  be- 

fore ns paem on? 

: I f ind no%ht;hing in the Sndex in Dobie. In thl 

index t o  $impkine i t  refers t o  erasar errosr  with a srhort para4 

graph where i t  eayrs that a fellow rha take8 no appeal can not 

by a8sig;ning oroee errore a s e e ~ t  m y  $xs ied io t ion  for review* 

BdRa b4HWELL: Poumighf g e t  into a wrangle on that* 

: f guesr~r oroc9e-appeal merely means that the 



other fellow takes an appeal of hirr m, %hat both partiee 

appealed. 

~ [ R I  CLARK: I think there may be a rstatute about tno 

appeals being oonsolidatstl. 

MRI MTTEIBELL: The only thought Z hadnalsl whether i t  was 

neaearcrary t a  put in anything about ooneolidated the reaura. 

We BURDERWLBID: Why wouZd not that take oar0 of the 

whole thing? Ls% each take h l o  appeal, but oonsolLdate the 

rso orde 

h4R. UTCfiBbh: The gueatian i e  rhe %her i t  i e  neos B B a V  

t o  do aaythlng. That dependla on dbnefbr i t  ha@ been the 

prao%ioe. 

BW. OLGRK: Hbre i s  the proviaion at 864: ( ~ e a d  Qeotion 

864, U 1 L  OQBG*) 

BdRBIR. aGgERmAb(: 1s that a rule or a deaision? 

MBR, OLARI[: That i e  the etatute, 884, that is on apgerale 

to the Elugmne Osusth X wonder i f  that l e  owered? 

ldR~ h4XTCmLXI: I think m @ought t o  put @or@ thing l i k e  thaw 

in our ru les  ao we w i l l  not have 'to be j u m p i n g  baok t o  the 

tstt%tut% 

aBR, #lrIagE~@&& Whet i~ that ~.tatu;ute? 28 U. BrOl 8647 

hfI!V%KLtL: Thsa-b is on appeals t o  the Bupreme Oourf? 

m* OLILRK: Yes. 

mM@: Probably these l a  a aorresponding rule, 

N h  CUdRE; I think l i L e l y  %hers I do not have i t  a t  



the moment. The Ohaiman suggests that we ought Co have i t  

MI DOPOE: Orotss-appeal8 a h a l l  be consolidated and 

I. heard on one moordo How would that do0 1 
MR. DLARI[: That appa~ently i s  not  the idcsr here, They 1 

j/  a- two aepsrste appeal@ but there i e ,  one T P ~ Q O T ~ ~  
I 

I $'  

f 

11 !i 
MRe LEU%: X think you better Look up the rule8 and 

II :I f 
;! look up the oases and see nrbt grobZeme have been preeented i 
I :$ I I 

i i  and see if you have ~~omeW%ng %here, I think you ought t o  I 
4 :  I 

ii ma4 the oareee Prbicb came up and see bow they have gone aboue 1 
Ir 
!I 
jj it. i 
:I 
I 

11 
jr MHQR~ BQITOEELL; "fhexeare osrtaln appals from the at*- 1 
I/ I 

f 

/ /  t r i o *  oourt direat t o  the Elug~eme O o u r t ,  are there not4 
3: 

I 
I 
i W . O W :  yes. 

:; 1 
How, we have provided that they &all be 

returnable t o  the &~pXeme Dourt Sn 40 days, and the Buprem 

aourt saye that S f  you l i v e  in Wyonting you may have 60 day#. 

~~: The d i a t r i o t  Q O U X ~  inoreage itr 

g d R ~  WITONELL: I do not think everybody in Vyoming owht 

t o  have that  extra time bo oomply rrSth the Buprerae Court rue.!' 
i 
I bD3. W&@: That was in the day8 when the travel aondi- 1 
I 

tf oas were d%P;Be~en%~ i 
I 

MaRI WIOIDBWBN: mitt i s  the hetf $upsems Oomt rule. 

It does not say Bben i t  went in, They may 



muoh greater than they are 

MR. 'WIORERt3HM: They xe'epeated i t  in the last revise& ; 

rules and aafd that in =We Weetern hltates the appeal, ehau  be i 

returnable in 60 days& 
I 

h(R. CXdUtK: We oould oover that, f i  you riarhsd; we aoul 

go beak t o  Rule 106 and say -- 
: Juslt keep that i s  

I 

BW. GLARE[: Either put in t h a t  Ian ep, or Q Q ~ M  
i 

an exception t h e ~ 8 ,  ---- exoept that on tigpealt~ t o  the 8(upreme 1 

O o u r t  they ahal l  be f i l e a w i t k i n  euoh tlrne arr the, rules of . 

MR. DOWE: We are eltphfaing therre, rules se well ae th 

MR. fiEMgN: They are their s m  rules and i t  ira juat a 

MR, OHERRY; fit a nolie at the end expbining it t o  the 

WBRo LENAN: f ~uppoee th i s  i e  a detai l  about tnrhioh we 

might pass t o  the Olezk of %he 8txprnw O o u ~ t ,  

BW. DODOEL]: We would not w a n t  t o  give them moze time 20 
1 

appeal t o  the Of MU%% GOUP% of Appeals* I 

i 

MRr LEWH: I do not ecse muoh reaeon t o  t h i s  in the 818- ' 
j 
I tanas betmeera Wtmhington and ilyoraing, but f t may be %bat the i 
1 

local 3awy-e~ in oo~arruniasting with the looral $age ,  becwse / 
I 

the dietmaear are ao great, need@ BoFe tim bdoause i f  takes 



him eo long to go and get, the order signed and get b a ~ l l  t o  

vision in the (lirauit Oaurt o f  AppealtiP rule out there. 
L 
1 

Oould we no t  j u s t  aek the Reporter t o  look %nto that an&[ 
I 

aheok i t  ni tb the a le  rk of  the 8uprme 'Qourt3 
I I 

I 

1 

Appealr rule out there, 
! 

Our rule l e  going t o  foxoe a ohange in 
! Buprsmr Oourt ae well a@ the QixQuit Ooust of Bpgeslr, They 
! 

sra no t  going %a a l l o w  any mlee t o  stmd aa t o  ctttatlone an8 1 
i 

i seue  another one as to notios, j 

I I 

Thelse attations w i l l  have t o  go out, any hard 
rrr 

apart from the time l i m i t *  I 
1 
i 
I BWI WTUHICLL: pee, that i e  what nnak~a me wonder *ether i 
r 

%keg w i X Z  obj eat l o  i D  or n a b  Have rrca owered it? i 
I I 

z - 
MR. W T O ~ L L :  Then Ihnle 106 we w i l l  paer over, having 

t 

I WIWm@: met takes ue t o  207, n h i ~ h  i a  tbs matter o i  i 

i glet%!!ng roondenseQ partial a9cord l i k @  Q f l l  o i  emsptions. 1 
i We UWH: In line 2 ar 8 t o  pl, in/admoniticpn t o  the 1 
$ 



judge t o  avoid the inclusion of more than one oopyO Would i t  

not be euffioient t o  adopt the Lsnguage of the equity ruls) 

I wonder haw the judgenouU..like it. Youhave a penalty be- 

low in Rule 107, an& I do not think he would enjoy that wordin 

OLAEX: We have been telling htm l l o t e  of thing8 up to  

88R1 WIClgEfl8HBI$: If you say that in preparing a reoqrd on 

apperrl sgeois l  asre ehall  be taken, I thtnk that ie suif ia ient  

: I think thst 3.e euffioient* Y o u  have a 

penalty below for the attarneye, and those are %he only partie 

BW. M)BIEI I30 youwant t o  atrikb; out the nordr flaoerk 

and the judgtsflT 

ZBf4hB: 1 move that we etrike out the r o d 8  the 

parties and by the, olerlc and the judge." % tfafark aPP the 

pzUtie8 are inter@arted in thatr 

11~f~&gbody hara t o  do it, even the printer, 
I 

I nmld Bay that  rapeciatl care ehould be 

taken by everybody, 

&(Ro ~~~: The only feL%aawho @;tats the penalty i e  .the 

altosney* 

bll31 wTG%E&h: Doee t h i s  oover t h e  fao$ that ~~pec ia f .  oar4 

shall be taken no% t o  include pert8 of t ha t  tranrpoript that are 

MI'faBELLI It seye that not more %ban one oog~r of .thd 



I -f 

$ m e  paper ehall  be inoludsd, "anb t o  exalude the formal. an& 

immaterial parts of till exhibits ,  dooumente, an8 o the r  pipera 

ref erred to thare%n, " 
It does not say anything about oare being taken not t o  

inelude "che pagea of the treneQrlpt rrhioh are irrelevantr 
I 

MRDR* L E U B :  He bra juet  taken the equity rule %an 

It slhould oover the inolulueion of mneaeslaary and irrelevant 

matertals 

MRI MTOIIELXI: something o f  .that kind larhould be ino1uded.i 

MRt U M A N :  The equity rule is8 "~n preparing .the tscbnsd 
i 

arip% on an appeal espsgial oars ehsll be t& en t o  avoid the i 
1 

inoLunrion of mom thsn one oopy of the same paper anti t o  exoludje 
1 

1 "-* SO One i 
1 

MR, CLARK: I think ae ought t o  add $mething in there -- / 
I 

X put emething in the other ruLe, eubdivieion (a ) ,  thrat I thin$ 
t 
1 

ought to ba here, with reglesd t o  all  portion^ of .Wls evidenoe i 
I 

i 

whioh are necereeery. 
i 

I 
HRr 8UND$:NdkRD: Poxtione of the testimonyo 

i mr &FXUiA%B: How would i t  do t o  inaert after the word "ex-]. 
I 

oluds-fn l ine  3, %ll unnsoersaary and @miaterial matter, inclub- 

i 

4 1 ~ ~ t e r i a l  gartcs u f  exhibits, docvnen&ls 
I 

-- be has gat that* Rhat were you goSng bo Buggerat? 

X do not i l k s  the mrde uinolu8sn an8 flex- 



0ludea* I suggest the Raportesghsaee that t o  miske i t o ~ v e g  , 

inonaterialparts of the t e ~ t j h o n y ~  I w o u l d  suggest s.trilring 

out V o r  any infrao%ion of this suLeH down t o  the end. W e  

are direct$ authorising the  appellate o o u r t  t o  impsee caeta, 

PPe, have msae the mle, and le t  the appel late  oburt impose the 

Q Q B ~ B ~  Hanoan we Cleal wiCh the ir  iunotian'l ~ 0 ~ 8 %  you mini 

i t ought t o  be elintinated? 

MRI BUIDERLMD: That i s  naturally in the appellate oouri 

MRI DLARK: X t i s  in the equity a l e e  

MRo MITOHELG: They have au%hoxity Oo deal with i t  in 

the appellate oourtc 

MR. IJB4&R: I th ink  re, o m  eay that ooslts may be impgee4 

: Do you mnt t b l r e  that thaf the dietrict 

courts may make the emen&bn% and tenser 5 t  t o  the appella.te i 

We are falkine about F(uU 107 here. 
I 

We, rq 
$ 

i s  there anything abou* amendment hers) i 
I 

t 

: The la*rt paragraph o f  lOrenith reference 1 
f 

ta  aotionrs, errore, or bnistrioneo But the point., aa Z un8er-j' 
I 
i 

stand, i e  that i t  attempt8 t o  make a rule for the Qmrt of i 
i 
f 
I Owld that be ohanged t a  proviae the% in oaee of j 
1 

I error or aniseion the oarsection m y  bs mpoire& by %ho dfatrieb 
LL I 

oowt and Pu~niohed f ~ r  w e  ab~vsO I 

a I 

z 

WR@E: The ease i e  apt to  be ou.ti of the d i s t r i o  t j 
I 



aourt by that time. 

MR* BUSDERLUND; The appeal dotae not o u r t  the juriadic- 

t i o n  of the lower for the preparing of &'the reoord* If i t  ie 

s correation, i t  i e  a part of Qths general; funotion t o  grspare 

a 3eeQ0~d.e 

: I think onas you take that appeal, if you 

olerim t k s t  the reoord i s  not sorxest, I do not believe you om 

go back Bo the dietr iot  oourb and say - haere i o  ewething exec 

and then take i t  t o  the Gowt  of Appeals. I tbink&grIr. ~ o d g e  

i e  right on theto 

8 d h  ObAml Tba* i s  elready in Oh@ etsWte, 86B1 

U b  DODQE: That i s  j u e t  f ~ a v o i d p r i n t i n g ~  

Mh(. RdlTOHECLLI I think re eight leave it in hers in tNs 

ray: *If in the reaord on apgeal anything material t o  sithe2 

party be a t t t e d  by aooidsnt ax error, on 8 proper ~uggestion 

or i t s  own m o t l o a  the O o w t  may direct that  the m$,ggoion be 

That give8 the d i ~ t r i a t  oour t  power 20 sugp2ement the 

raaord sithout g ~ i w  through the rigraarale of o e ~ t i o m r i r  It 

does not deprive the appe%late owrt o f  the power t o  do the 

8-e thiww 

W ~ B  DOBEE: Just @trike out  the rordg *the appellate oourl 

WI MITOHELL: Strike out the narae *the appellate oourtl 



and insert the words the oourtnu 1 

~MAg: strike out fkap&IJlate#. 

Yes, thst i e  it; 
i 

strike ,ut the %appslla$er, 

B(Ro MTOEIEttr The app@lla%e oo-urt %pi the one that baa; 
: 

really got Co deoide whether there, haa been surplus material, j 

beaauae when it oornss t o  aoneider the oaee i t  know what 18 

They are 
I 

Oha onee that have oontrol af oaet$. 
I 

I 

yes, and they enter judgmen% or aosCe up j 

there on a11 appeal p~o@tsdingsa NOPI* i t  i e  awkward t o  go 
: 
I 

back t o  the d l s t r l o t  oowrt. I I 
I 

the d ie tr iot  ootirS is pretty 

nearly setopped from doSng t h a t  a f t e r  pmoving that record. 
I 

rd t o  go b m k  t o  dietriot( 
I 

1 
o o u r t  wheh the appellate sour* #tartar t o  bear a asras and i t  ; 

arppears that eomething i a  the mattero They, of  aouree, bugha 
I t 

i;o have the power t o  add i t  t o  the reaosd. i 
j 
I W. UT(IIfF,LL: I think we ought t o  strike out land for m y  
I 

infrr*ltiongt dom t o  tbs rorde Has well  a@ partleer, i 

I 

I would rather put i t  up t o  the oourt with 

the aorde %ppellaleu I In &o th oasee as i t  i r  here, and to oau 
i 
I their stteaCion t o  the d i f f  ioulty we had Sn tranearibing %hi8 / 
I 



equity rule whioh i 8  there, t o  have it go a l l  the way t h r o w  

Bdffe @wUl; Yess If you take out %kt, then you take 

out the teeth in the provision, tlmebody w i l l  eay, ((There 

was a pesalty in here but they have taken it outr' 

U'POI1ELL: What we ohould do, inetetbd o f  gutt ing in. 

eornethfng me have no authority t o  deal with, i s  t o  as11 the 

attention of the oourt t o  the f a o h  that re hsrvs left i t  out  

an4 the reason we have left i t  out, and that call8 a t t e n t i o n  

to the necess i ty ,  if there be on@, of amending the appellate 

court m l e e  on fmpusfng ousts* X think theas rules w i l l  be 

fauna t o  do  i t  a l l  righ-b if you s t a t e  i t  that wayo 

MRo DOBIE: I pra l~sOisfied they w i l l x  
I 

l4R1~. W'POHICLL; X f  they Bo not, i t  i a  the itppallste aourtfb 

businses t o  make rules for Che inolus ion of final oorrte in 

t h e i r  judgment, of ouurse, an8 we have @one a l l  nrat oan t o  in- i 
I 

s f s t  in the lower court that the record bs kept dome 
I 

MR. POWE; Under Saction 8 o f  the Aat authorltzing the 
! 

i o o u r t  t o  coneol%d.date the present equ%by mlee  with isn rmles, i 

i 
MI& MZ!tQmLb: In equi ty  osaea, mybe,  r i . 

i 
MR. DOMIE: 80,  t o  aoneoli8cbto Che present equity rules,/  

I 

I an8 ve Bo no t  want t o  leave anything out nhioh we 60 not  have 

t o  whioh Lhl in the gser~ent equity rmlescr 
i 
t 

a* Of ~ O U X % W ,  i t  would ~irnpl f fy  rnattere very I I 

muoh i f  you aould proocsed on the themy that you are now s w  j 
I 



jgesting, t h a t  there i e  an implied grant t o  do everything in 

law aotlone on appeal th t the  equf ty rules diB in squgty a@- 

t i o n e  on aopeal.. 1s tha t  not what you are driving at? If 
[ I  

1% we o w  support that it w i l l  take aare of a lot o f  the d i e o u ~ s i o $  
I: 

' he  have been havings 
k 

EimCir DOWE; ga t o  %he very mall extent t o  Phioh tbe 

equity rules rsfear l o  that, we can inerluae themo 
1 

t 1  

5 
11 

W *  OLARIL: I m i g h t  aay that I have been very oonvinoed 
I $  

;Fmyself that we ought t o  take that poeition. X have been a % 

I 1  
I 

i r  1 
!/It% t l e  disappointed a t  the hesitanoy t o  do 12, Waeuee, it i e  no$ 
1' I 

1 

"really 4; s matter o f t r i o %  law now, so t o  speak; i t  i s  smatter 
I '  

i I I 

;iof where the m l e ~  oan ge now, o f  aourae~ 
;I 

I f  we make admia- 1 
3 
1 ;  I 
!isions against interest on behalf of t h e e m s t  now, I suppose j t: 
li I 

i! 

//it mny f oreo lace them herectf tero j 
I/ i 
1' BdR. DQBIE: We oan admit thew things with s note t o  the i 

I 
I i 

j i  

ti MR* CJLAllK: X would ra ther  do i t  €he o%her nay, and if the* I 
i/ 1 

[bpi a question they om latrike that outo  I 
ci 

Ie i f  not the judg- 1 
i s  

$ 1  t i 
1 bent of the o o m i t t e e  that that i e  the proper o.ap t o  do i t, if 

ix 1 

i be pu.t them up w i t h  a might t i e d  around t h e i r  wok, so t o  speak? 
5: 2 j 
t' I 
j 1 MR. MITCHELL: I arn *greeable t o  thato I do no% f; t o  i : 
li 
iI 

i 

be teohniool, and I srugger~t put them baok in with a nete thati 
il 

]I ! 
t Fe have f3me a0ubt about bow %hey dl& fmotion. We have 1 

$! 
tt 

1 

J 
b e @ l i o n  *bat are Dodge  ra i red abouC the equity  rule^, that theg[ 
jj 1 
1, 5; 
c 1  



apply to oaeee in a e  tlu, o l d  equity rule didr I t h i n k  

that ie a l l  righto I wisithclrawmy rrugge~tion t o  etrike, out  

"for any infxao%iunMe 

8929* DOWE: I ~o moveo 

: How far oauld LB ooarrg that idea into other 

, mattere we have been disouesing'? 

we P r i L l  have t o  go baak now over a l l  these .thingee 

MRI l&DBAB: X a id  not mean t o  go baok now, but hsve we 

not given 8 eort of  general leave? 

MR. DLARK: Mr. 13tone harr made for  me a X i a r t  o f  the memo- 

randa that hawe been proposed, snd we had betCer Let i t  $@ 

t o  the end o f  our stsseion today, and I %ill j u e t  note  the om- :  

ments you have made and sss i f  X have got everything you want, 

DOWE: X i  you are Leaving out anything in the equity;  

rulee slimply beeswe i t  applies t o  fhe appellate o w t ,  the ; 

at tent ion  of the oourt ~hould be o a l l e d  t o  $heto 

BWU MTOHELL: le ought %u trolese out the wonor8 H~ppsllater 
I 

in the 188% paragraph o f  XO?r Be didthaB advisedly inordeb 

to give %he dirrtriat oourt more power. I 

Thie the one for an agreed. 



statement l ike  a b i l l  of exaeptione. 

MR. CLARK: I might say that I do n o t  know tha t  we Rehave 

said in eo many worde that thspart isemay et ipuhte  as t o  the 

portiona of the rcsoord t o  be omitted* This i s  an clgreea ~ t s t $ -  

lnent for the, whole bueinehlsr I ehoulif hluppoee that th ie  agre 

I dent would inolude it a l l  and I would not aeed t o  say t b t  the .,y- 
: j  

5 I 

parties may etipulate for omiseioneo Vould that not be ob- 

) vious? 

Edft* B ~ D E R ~ A ~ I ) :  That wouldbe 3,~11fmplla&~ 

MRo UWLRX: X should tihihlnk eoo 

: Thie i a  analogoue to  the question o f  law that; . 

ie oert i f i sd  $0 the sgpellate tribunal for a d ~ i ~ i ~ n ?  IB i t  

not  analogous t o  that? 

MR. WIUDERLAND: X t  ie more analogow8 t o  an agreed etate- I 

I ment of frrot~, i e  i t  not? 
I I 

MR. DOBIE; Yes, %here are lirnitatione se t o  a rringle 
1 

queeOion of law or one! or two, whereae here i t  ie not s limita- 

t ion on the qusstione the oour8 i e  going t o  oonsiaer. Of t 

I I 

1. oouree, in the O e r t i f l a a t e  the Oirouit Oour t  US Agpcaale oert i - ;  i 

k 

!' 

fiss the question8 beaauee they think that w i l l  airspoae of t h e  : 
ti I 

I 

/' oaee* But here t t  ie not a question of  lirnlfing the nvnber of 
1 p I 

1 qucsetione, but limiting %hihe record* 

&& TOU44ET; mat i s  wbs.1; f mean%. I Chink i t  i s  a very 

good provision. i 
L I I  

I 
i MR. DOWE; Irs thie identical with the equity rule? ; 

I 
I 1 

!I 1 

; ; 
!; i 

I 



IdR. CLARI[: I think 80.. There may be mall  ohanges in 

orordl nga 

BW. DOBIEI It i s  prao t i o a l l y  the same. 

LEW: Yes, you even say, the die t r i o  t oour t or the 

judge thereofH# i in . l ine  4, 

LaRE: Yes, that ie trueo 

DOSE: Why not rtrike out the words, #or the judge 

MRI MITOHELL: IUr* Olark, what i e  the teohnicalmeaniw 

of the last geragraph o f  this  rule, rehall be %mated as super- 

seding, for the purpoeee o f  the appeax, ax1 gafte of the reoord 

other %ban the judgment from which the appeal i e  taken, and, 

toglather with suah j udpgasnt, @ha13 be copied and oereif  i ed  t o  

the appellate oourt as the ~ ~ ~ o z d  on eppeerlw7 1 do not unde 

stand that*  

URI~, OUW: X th ink there $8 a teoknioal meaning, It say 

somewhere, and I think maybe in the etatutes, but oertain'ly 

19 bsok in the mler3 that s fomsl reroord inoludee the pleading@ 

and a l l  those daouarents that brwe been f i l e &  Re ham tried 

fo get  awsy from formality. X do no% know but there might be 

eorne4hing 8sSd for ohanging the wording of t h i s  laat aentenoe 
1 I '  

, i  for!$ser 3 %  may ressursct ~ 1 8  idea8 @bout the Hoard. i ;i ' i 

4 i 4i" 
=PP 

i -4 l\W1 'WIGKER~HAMLNI: What i s  thematter with that? 
I. / 

g ;; qrv  

MR. GLARK: We oould s a y ,  i fehall  take the glaoe of any : 



MR. 8UNmRLMD: I t h ink  you aouZd eay that such state- 

ment shal l  o o n s t i t u t e  the reoord on appeal. 

MR. CLARK: I would juet ae eoon make that ohange, 

BdRc DODOE: Yes, withthe judgment. The jutfigment eema 

t o  be heft in hsre,- 

1\BRo IJWAH: Then omit line 4 Orom the bottom and j w t  eay 

after *the off ice  o f  the olerk o f  the d i s t s i ~ t  oourt*, them 

worde, fleuoh judment ehsU be oertified t@ the appellate -.--. -- z 

Q O W . P ; M ,  

RBRI MIITOHELL: And then omi t  everything after %oourt@ 

&om t o  and thsough "judpent"? 

Wg DODI)E: Yes, with the judgment, 

AW. OHERRY: You want t o  leave the *ju8gment4@ in9 

copied and Oer t iP isd  to the appellate o a w f  ae the reoordfi. 

NEI* DOBIE: It reem. a l l  rights 

MRI BIGKER8HWLt 8uoh sta  tern@ nt and the jua men% oonet itu 

the reoar& for the oourt of appealeP ROW about the notioa of 

appeal? That is a p r t  of the recOrdr 

MR. LBWAB: I do not think you have t o  have i Z ;  in a a w e  

l i k e  t h i ~ a  That i r  j u s t  a formal m a t t e r r  

MRI BdfTGRELL: The upper o o w t  nouZd not know if it had 

jurf edio tian. 

MR. LIEWH; You have both g&rtiee agreeing t o  thlec 



A~RI  CLARK: W i t h  the judgment an8 notice of appeal@ ; i t  : 

: is a small thing anyray* 
I I  I 

: Do you trsnt ue t o  do w h a t  rre Bid with the 
I 

other rule, strike out the worde 'appellate oour%V 
r 

I 

a 9 R e  BbITOHECL: Oh, nor 
I 

j 1 MR. WII)KERBNABb: Bo, not there, 
I! 
1 

$ 5  

i ! 
MR, C2UU3RY: That is des@riptiv@r 

% 

I 

s 1  

1 MRI DQBIE: 'au do not have to paeia on that ,  B#&jorr You 

i; do no t  have t o  go t a  the appellate aourt an8 8 8 % ~ ~  Wan t h i s  be 
I1 

1; 
;; de ten iaed  on appealH* i s  j u s t  deearSgtfve stu$f* 
f' 

:: : f nottoe, in aadition t o  Equity Rule 77, in 
li 
;I 

jz Hopkins he o i t e e  a oare that exaept ae permittea by byhis xula 

i/ the ptartiee aan not stipulate a8 to  w h a t  the reoord on appeax 
I I  
1 

I 

ij coneiet$ o f *  1 That make8 ms think of fno tihinge where I do i 
i 
I : ' n u t  undaatlltand i t b  by f i l ing  a pracecipe and thebther fellam 1 ?I I /I I 

:I not obj eo%ing $0 it, you really do agree nhaC i e  in 4ks  reaord ! 1; 
Ik 

I 

1: on appeal, and I mndsr if we have oarsfully aheokecl the oitar- i 
i /: i 

ij t ione  in t h i s  s i t m t i o n  to see i f  they pretlent any situettiona 1 
1 

i l  ! 
i;whioh we ought t;o try .to correet or oover. I do not  know wmheh 
ti 
5; I 1 

have enough in here t o  permit the parties f o  etipulete fbe / 
i 
I ii reo ord on appeal. Perhapa there ie @mething they tried fo I 

!/ I ' b da that they oould not do t b t  you ought t o  permit them t o  do, 1 
;: 
I :  I 
I/I da not see vihy the parties ehouU not be p@Zmitted t o  stipu- / 
: t I 

il I 

i/ late, espeoia l ly  'Rith the approval of the judge. Of oowsfs i 
$1 ! i; 1 

'; there might be, emething t o  aonsrider when he nae deaiding that,/ j j 
11 i 



5 

! but if the judge approved i t  why aheuld no t  t& paparties be 

I 
permitted t o  stipulate the moord on appeal?' Oan you fhink 

t 

o f  m y  reaeon? I 

MRe WIOI[ER8DJA&8 1 nal~ j u s t  thinking ab0u.l it. go, with : 

the approval of the, j a g e ,  d y  should they not7 I 
I 

4' 

11 
!j ohecked over ~verything aa t o  these equity rule@ and the aaeerJ 

I ~1 
I i  

MRI auwr They hatre gone i n t o s  great many3 they have 
I 

I /  t rie8 to cheak *at they thought wasl relevanto I do not meam ! 
i j 
1 

:/ they h w e  oheoksd them allo 
I 

I 

&@Ir LEMN: 1 do n o t  mean that, but e . l l  the pahnte aonei%lsr- 
I 

I 
I! BW. OLAHEI: Re have tried t o ,  and, of oouree, tra rill re- / 
i: 
I' f 

oheok nor on ciasea rlaieingi that question on t h i e  point* i 

MR+ IrEUB:  he re ought to be a general cheok, I think. ! 
t 

MR* CILARE[: Of oourse, we have done s great deal of that, / 
i 

: Befam m sen4 th i s  out t o  mthe grofeserion I 
i 

th inkwe  ought t o  do theto I think rre oug;htmto take them $ [ 

I 
i 

ij annotatione and ohsok them again@% the pointe we have conaided 
i 

ed and ree if t o  have overlooked anything that hae been brought! 
I 1 

UP* I 
i 

ndRe MITOHELL: Are we rsrdy fez Rule 109T I 
i j ~ R B R .  GLARE: What nse the outoome a0 th io?  Do we ga baok 

li 1 
land aheok ax do you think we ought t~ put acmething about etipuk 
I /  i 



lating f o r  the reoordl 

MRe Ii'KW: We have seat for the oase on that ,  and we w i l :  

book a t  ito 

MR* DODGE: I donrt t h i n k  we ought t o  be oonoerned about 

%hat 

MRI CLARK: Of ooursrs, you his e gmetioally cm agseernent 

on prkceaipgsr 

NRU X i E U H :  mat i p l  why I Bent for  thecase* f t m e y  sug- 

gerrt something. 

I X ,  PROVI SI@ElAL M D  FINAL REkiEDIEB 

~U~ 109 

T; IiEPrnIjg 

D~JARK: On R u b  L09, at our meetting in Ohiaag~ re 

tentatively deoided to adopt the Btate rules, and, of course, 

t ha t  i e  the prssen t law exarspt that there hala been s question 

ia the present one about prtasmting; this  in Laor, gt wasmade 

"the preeent law*, nhiah holds thinge in a vies baok at the tin 

of the adoption o f  %he statute, 

MR. M)DQEI $&ah aietriot court baa had to adopt th i s ,  of 

=ourse@ 

We OLAm: gap, an8 we have done two m l n  thingrs; first, 

m have sdoptea them, and, eecond, we have provided for the the 

sxietiag l a w ,  mea~ing the law exieting at the % i m s  %he eo tion i 

f sam, 

Row, m/bried eeveral oraye o f  etating t h i s ,  and t h i ~  ournee 



& o m  t o  a question of how far we a h a l l  try t o  e p e l l  things out*  

Fire* o f f ,  I had soma forms nhioh tr ied  t o  epel l  i t  out i 

a l o t  longer than thie,  and we oontfnually tried t o  out it I 

I 

1 

d o n n n ,  and I am not eum but what the alternative xu18 at the 
! 

end i ~ l  jut 88 go08 and I euggeet you 'Look at  that* : 
I 

It depend@ on nhe ther you think the longer f om i~ more / 
I 

helpful ,  %he epell ing out we haye dons, or the alternittive at 1 
- %he endw Of oourhe, the alternative Rule X09 &oes cham thsi 

lawyer8 around a l i t t l e ,  'but it i s  fairly simplec I 

MR. WEOKERI3RTAM: I like, that alternative rule very w h o /  
I I 

Those proaeedingsb those reatedies, are peculiar in eaok @tats.! 

They have their own regulation, their arm ~l ts tutsr ,  and thsiz 1 
own praa%iors, and I %hink ft i s  very desirable t o  l e w s  tholas j 

be in oonfarrnity with the State law and p ~ a e t t o ~  a% the time 1 
t 

i MR. DOBIE: There are t ~ o  question@ t h a t  I would %ike to! 
I 

I 
zsise: One o f  them is, and you gcnt;leaen know th i s ,  in tsborbp 

I 

a@;afnst Uberri, Ohat attctahment is never icssued by the #%&em$ 
I 
i oourt slroept ae an inaiden* to  peroona'l jurisdict ion.  I do 
i 

not suppese t ha t  tkess  nae sny idea o f  overlapping? I 
t 
i 

CLIW: l o &  I 
I 

MR. DOBIE: That i@ what X gathered. The, other quee.hion/ 
I 

naa mhathez you airnted t o  make any provision -- %here i e  quitel 
l 
i a gooddea l  sf  l a w  on~ttaohments, The lstatute provides thati I 

when a osss is removed i t  goas 2n the then oondition, and rray 
? 



I' 1 

; a t t a o ~ e n t  has been psfm ted in the Btate oourt $8 bind; 
I 

ing  the F&eral oourt u n t i l  the c o u r t  takee s ~ t t i ~ n  on it* It ' 
a 

I 

I i e  not  e n t i r e l y  olear, lrhere there ier no personal aervioe on I 
i i g 

? 1 ; 
;! the defendant and the attaohmcsnt ie proowed in the Btate o o w ?  E 

1 r I 
I I i 

I1 

, L  and i t ;  men moves t o  the Unitell Btates oour t ,  whether or n o t  
B i 

I I  : : 
i 

!; the United l j tatee aourt oouM d i ~ l ~ o l ~ e  the attaohment merely i ' 

1' : a 
I 3  I! 

:i beeawe it would not  have gl~dnted it. I do not think i t  1 1  
t 1 ;z 

$ srhould. Those are detai l s ,  they are not big,  an8 do not o f t  
I I  

I 

4 happen, I fhink,  and the @upreme O o u e  would resent b i t t er ly  
'I 
i; 

$ any at tempt on our par* t o  try  t o  claim attaohment nhsro %her 
i ! 1 '  
ia no personal 3ufiadiot ion over the dsfendantr I do not  thin4 

i : 'I 
!j the rtenoval thing i a  very important now. I 

i[ I 
I : 5 

I 

li MR. DOWE: Where the Clefendant whose property i s  attacthi 
I! i 

i' e a  oomes in and appear8 personslly and remove@ the caee'l 
i 

i [ i 
1 f - >: MR, DQBIE: 'Efe~, i I 

!I 
: 

3 

ri BARB WISP: I do not think he ought t o  be altowed Co g e t  / 
;: 1 I 

'I li rid of the at t a o h e n t .  
;a ! 1 'I 

$ 5  
il MR. DOBXE: Bor do f, and I think the 8ugrctms Gourt hse i 1 
ii 1 I 
i I ' 

// so indioatsd, but in Olark againet Allen that rule did not oom4 
',I 
5 I 
$ up beaauscr Olazk(~ laaper did  not move t o  remove -the atteohmenq7 1; I I 

f! j : 
i! MRrORo DOME: fC m u l d  praotioal ly n u l l i f y  the Btate laws* 
il 
{I 

l i  
$ IdR* DOBXE4 I %hink i t  ~ ~ l c f r  

I : 
1 

tr I '  
{ 2 j 

XFt* UTDWELh: E know kn %be Federal ~uurts there t~ no fi i 
t :  

provision of Law by rhiah you oan i n e t l t u t e  a s u i t  originally :; 
% ri 

I! 

by stt~@hment o f  preperty in subetituted aervioe g e t  juris- 



die t ions 

DODGE: That is right* 

MR. UTCmEL; oan in %fie Btate! o m r t e ,  Buppoee it 

b 
ie done in tb;he Btlate aourts, and there is a removal; what 

happen8 in the Federal clourt under the existing law? 

hW4 DODOE: I t  goes up with at taokmen0, rsoeivesshig, 

injunotion, and @veryth,hing+ Xn Olarkagsinet  Allen had the 

p'sderal oouxC n ~ t  granted the i n jumt ion ,  on the oaee Wing  

removed from the Btate @our% the arttaolrnenC i s  olesr ly  effsc- 

t iva  unXeaa raofian it3 mads 4x1 dieealve i t n  

BIR. IVIITOHELL: efftPot i 8  that when the $$ate o o u r t  

hae obtained juriediotion by attsahment o f  property rather thc 

by pereonal eemios, and put i t  i t s e l f  in the way of renderin( 

8 judppent, that i f 3  good t o  the extent of the property rssleed 

and then on removal the FeBeral oourt i r s  bound t o  go on an8 

do the same thing although the ~ u i t  ooulti not  be original ly  

started that way? 

MRo WIDmREIHAM: Except where there i e  a osee brought in 

fox a%taohment and the defendant goes i n t o  the Federal oour t  

Go hie  oarae,tban in the Btate oourte, so he take8 i t  there an, 

then he moves t o  vacate j u t  ae he arould in the Btate c ~ u r t ,  

but he i s  pretty eure that be is no t  going t o  be able t o  vaos 

i f  he etrtyar On the 8tate oaurt,  and he would rather have the 

ruling of law in %he Federal oourt and aleo e mua h malle r bi' 



of ooates 

: Is he eubjeot t o  personal attachment if he 

appears, beyond the value of the property? 

lVlRe WBIE: Removal is a speoksl slppearanoe. 

MRc WWN: He aan semovs t o  the Federal oourt and %hen 

queation the vslidity of ths ettagbmernC, but if ha Xo~oses on 

thathe  can be eubject t o  pereons1 attanhmentl 

MR. DOBIEI Pee, a general appearanoe, 

: be% me ask whstber th i s  alternative rule mull 

not rauperseds the present provision that you oan not attsoh a 

non-reeident in the $tat8 oourt? Your ooment in your book, 

mr Dobie, eeems t o  indioate se an original westion under the 

statute it might have been allowed, the nun-resident oould be 
T 

brought t o  the Federa% oourt by attaobment, but that the $edbsr 

al aourte hsve set themselves against ~ u a h  s r u b  by repeated 

decisions,  end5 therefore, th ie  is aiqwnently s result nhiob 

follansr from the aeoieionn rather than from any oonstieutional 

or etietutory a requirement. 

DOBIB: That i e  right. 

: Now, i f  you adopt an alternative rule whioh 

Baysl, "The remediee o f  arreet., attaohernent, garnishment, anti 

replevin s h a l l  be available under the sirometanoea and in the 

manner provided in any applioabhble Federal e ta tu te ,  or by the 

then exieting l a w  applioable t o  o i v i l  aotiane o f  the state in 

whidb the d i s t r l o t  oourt 5s eittingH, and the Law of my atate 



pernits you to bring in a non-resident by attaohment, you ougb8 

to do tt* 

MRI DOBIE: I think re ought to provide for that.  

MITCIHELL: I think you ehould,oonfer the power on the 

Federal o o u r t  t o  obtain j u r i ~ d i ~ t i o n r  

BdR. DOBIE: 1 w i l l  extend th i s  further in a statement, bu 

$ think f t  i s  dea9mble t o  have it* X ram oonvinoed %$a$ if 

you leave, it out that ie what the gupreme (luurt w i l l  holt3, anel 

f think i t  ie better t o  provide f o r  i t r  

MR. OLARR: Would you p r e f e r t o  put it in by proviso or 

would you start it by rraying, "Any aotions whiah are witbin 

the jurisdiotion of the d i s t f i a t  oourttrHP 

i my I ask how you would aoamplislh t ha t  re- 

s u l t ,  or doe8 everyone think the oontrary fs t o o  deeply smbedec 

in the la13 

MR. DOBTE; 1 do n o t  think the Bupreme Court r o a d  stand 

far itjp 

MR. UWAEJ: I thing the Z s ~ u L t  would be unriee. 

k@?+ WTOHELb: I think we would be enlarging the jurisdio- 

tfon as it now stand8 under the law. 

lMRa WBIE: Attaahment i s  an anoiUary proaeee, and nhem 

you aen no t  get  personsf attaohment that ril l  not  extend itr 

I move we neaubmit that t o  the Reporter t o  take @are, of i t  ae he 

geee fit, 
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"aa is* and aarries it i n t o  the Federal cou~t, and then it is 

Mr. Mitchellr With that qualification in "~lternative 

Rule l09," whnhioh we have j u s t  d i s c w a e d ,  is the a l t e r n a t i v e  

rule in substanoe, setialaoto~y? 

Mr. Wickersham. I move t h a t  we adopt it. 

I& Dodge. I have one question about i t& Perhaps i t  is 

peouliar a t h  Massaohwet ts , but ~ e p l e a l n  %g not an 

InciOental remedy t o  another aotion. It ia a .wholly d l f f e ~ e n t  

kind 0% an a ~ t % o n i *  It does no t  yank with arrest and attach- 

ment in any ~ e ~ p e o t r  

Edr,bbie# That i p l  tsue with us, tool  I doubt if we 

ought t o  put replevin in there. 

Mr* Wiakersham. How is t h a t ?  I do not g e t  that .  

My* Dodge* I eeg, replevin 58 not an incidental aid to 

an ac t ion  a t  l a w  or a. su i t  in equity It is a d i f f  ercsnt 

kind of an acttlon, independent in itself' ,  and has no 

reaemblanae to aCGachment9 

M r ~ W o k e ~ s h a l ~ .  In some S t ~ t e e  they begln a suit; by 

attaohments 

H r ,  Dobie. He ie t a lk ing  about replevin. 

Pbr. Wiakershan. I do not  man replevln -- an ordinary 

act ion,  I t h h k  inRhode island they begin m i %  in t h a t  

wag, by lesuing a lnrlt of a t t a o h e n t r  

& a  Clark* &d iln Cop1neotf0~t; and Massaokuget;ta& % d ~  

n o t  think t h f  n i n t e r f e r e s  w"ih  that, 

& +  lirzker~ham, N o t  at a l l *  This takes the a u l t  



disposgd of. 

Myr Clark. HFB~. Dodge is now raising the quostion that 

replevin is entlrely a d f f f e r e n t  a a t i o n .  

MY. IYLckersham. Yes &- w e l l ,  regilevin 1s d T f f e ~ e n t ,  

Mr. Nitahel l .  He objeota to assoo1clt;ing it with arrest, 

attachment and garnishment. We c e r t a i n l y  ought to put in 

some aleuse hare wl~ich provides t ha t  the prodedwe on replev in  

s h a l l  be TooaJ an@, 

M y r  Lemann. Nlr. Dodge seems t o  th ink there  ie somarthing 

here t h n t  implies t ha t  Chis ie ah incidental remedy; but I 

do not see anything of the kin6 in t ha t  Ian ge.  The p o h t  

i a  t ha t  it ie an independent and prinalpcal remedy, but there 

is nothlng in t h i e  language whioh looks the other nay. 

Wbr Sbbie A91 t h ~  othaa? s a 

My. Mitchell. It r e a l l y  is an incidenta l  remedy in the 

S t a h  oourt prooedure to whiah X am accustmed. You can 

bring an aa t ion  and call it a replevin aotion -- it is sm 

o l d  exgreasion --. btlt it is an ao t ion  f o r  the reooverg of 

s g e a i i i o  personal  property. The apeoial  remedy provided by 

State l a w  i s  to f i l e  a bond an6 get out a w r i t ,  and the sherif 

goes and takes custody of the property and holds it unlesa 

6he o t h s ~  fslXow lpeclaims 1P; with bond* That is a s o ~ t  o f  ah 

speellal proceeding or remedy incllaent t o  an ac t ion  f o r  the 

reclovery o f  speciflo personal propertye We Bo not  have a fora 

US ac t ion  aalXed rsglevfn action* 



Mr.  emi inn. It soems t o  me it is just a question o f  the 

u s e  of the word "remedy". X B  "~emedy' broad enough t o  cover 

hia kind of thing as w e l l  as %he oeher? 

Mr* Clark* Ws have much the atlme thing that  Mr. Dodge 

has. J had no t  thought but t h a t  %hie was all right;. Now, 

if we are going t o  do somsthing else, I do not see much that 

we ooulfi do exoept, either in thda section or in a separate 

aeotion, to put in another sentenoe. 

Mr. WickerPll~am. As t o  replevin? 

NTr* Clam?k* Yea4 

Mr. Wokershm. X was going t o  ask a question, t o o @  

These remedies we are talking about -- arrest, attaohment, 
garni~hment -- a re  w h a t  are generally known in Code Stakes 

qa provisional reaedies. Also,  they include in junct ion ,  a s  a 

n l e *  You have, no* got that .  

Mr. Clark, That i s  oovesed in the next; seotion* 

Rd(rr Wiakershaot. Oh, Che next rule -- I see, 

Bbr. Clark* I could put i n a  aeparate rule here f o r  the 

recovery of personal property3 but the ru l e ,  I take it, would 

be in eseenhe the aama, a a  this.  

Mr Lemannr I ahould have thought this lanpage ,  

Rremedg", would not  be strlatlg interpreted; but, a t  any r a t e ,  

if you do anything, it seems t o  me a l l  you need do is t o  

change Che verbiage and add a sentence *$oh would m y  %hat 

th i s  same rule shall apply t o  act ions  o f  that kind. 



MrrWicke~~hamr I w m l d  use the language "ac t tone  of 

replevin". We know what that La. 

& *  Lenarnn, In Luniaianawelaave some u t l e l a ~ e m e d % e ~  

for whioh we have peculiar names. One we call "provisional 

seizuree, which yol i  call aommon law "distress", I th ink,  in 

a landlord s u i t *  is not t h a t  what you c a l l  it? 

NriWiabersham, Yaa -- diata?aint. 

Mr, Lemenn, \%en you want to enforoe your l i e n  --.you 

have a suit  for rent ,  a olaim for unpaid rent  -- and your 

tenant UP merohant, you think,  i s  about t o  move out his goods, 

you g e t  out; a a e i z w e  immediately on f % l i n g  your  complaint 

with appropriate bond@ Now, we ought no t  t o  uselanguago here 

to exclude %hat# 1s there  another seotlon about t h a t  l a t e r ,  

M P ~  C l a ~ k ?  

M P ~  C l ~ l ~ k *  NO$ I d o  not think sor 

Mr. Lemann. We have also  another remedy instead of what 

you call replevin.  This preslents a l i t t l e  m o r e d i f f i o u l t y ,  

but  I'think you oan e a s i l y  g e t  some worda t o  oover it. We 

have a remedy of aequestrat5on, which ia also used in eq~&Cy 

practice in a d i f f e ren t  meaning# 

Mr. Wiokershnm. But "asquestrationfl I s  broader$ i s  it 

nut? 

MyAr. Lemcmn* Yea3 but,  I say, we uae it in a d i f f e r e n t  

sense. We use it as a subetitute for what you would c a l l  

"replevinnp We have no mch th-tng aa an action of repleving 

but if you have my horse, and I sue, you, I g e t  out  a ~Rl'it of 



sequestration, allege t h a t  you have my horse, and sequester 

- t h a t  horsee 

Mr. Wiakersham. That l a  a o i v i l  l a w  remedy. 

!ire Lemann, Qur practfcs  i s  n o t .  a i v i l  law* 

MY, Wiokenbam. You began w l t h  t he  Livingston code3 dZd 

you n o t ?  

Mr. Lsmann. Yes, but it was a c o r n o n - l a s r e m e d g n l e o ~  

and Mr. Clark points out, in hi8 book on Code pleading, tha t  

many UP the provisionn of the other oode or ig ina ted  with 

Livingraton, Livtngston l a  a Hew York' lawyer who oame, t o  

&ou%s%mra, and 1 do not khlnk: he b d  such Idea  o f  French 

p ~ a c t i o e ,  or even the originaL Sganiah colony practioa, which 

was very di f fe ren t ,  at l e a s t  fn many partioulars .  B u t ,  at 

any rate, the point  i s ,  I think we ought to have a l i t t l e  

b r o ~ d e r  language here t o  oover these other kinds .  There may 

be in ocher S t a t e s  elmilar  limits t ha t  would not be aovered by 

the  preoise language 'arrest, attachment, garnishment, and 

replevin", and wo ought t o  have a l i t t l e  ~ P U R ~ ~ P  phraaeologg; 

and then we might aooer MY. Dodge ' e  point in a reaastina;. 

Could we n o t  leavet t h a C  t o  the ReporCer? 

b r D ~ d g e r  This pule would strike anybocly i n  Maasaohu- 

a e t t s  as foolitsh, bt&ause in a section dealing wLtb the 

ordinary f ea tu re s  of an existing action -- that  is, the ways 

t o  enforcro youx" judgment, attachment, arrecct, e to.,  ardi 

execution l a t e r  -& it deals with Chis independent kind of an 



aot'lon, rep lev in ,  which has nothing to do with an existlng 

cause of ac t ion ,  but is an independent lawsuit in i t s e l f .  

There a r e  nu Fedma1 statutes about it 

Mr. Mitchell* You arc harking back to ~ l p e o i a l  f orme of 

it mag be f o r  money, it may be f o r  the rsoovery of speoif i a  

personal property -- and, looked a t  in that  light, it a e m s  

t o  me appropriate for us t o  ansooiate the remediea of' arrest,  

attaahmont and gcarnishmcsntr, and treat replevin a s  a remefly. 

Under this unified system you can bring an aaCion for the 

recovery of sgeoiE3.o prtreonel property, and you do not have 

any replevin a t  a l l *  You do no t  have to go t a  *he sheriff 

and seize %te 

Mr. Dodge. That i s  a l l  right. X do  n o t  objeat t o  that ,  

Mr. WSakerahara. But you cannot, br ing  an action f o r  the 

arrest of a petrkioular individual. 

' b. mi to hell^ If gouaant ,  however, j u ~ t  as you may 

want t o  attaah in Borne oaseg, to g o t  security f a r  your debt - 
if you want t h i s  stsmefdy of replevin, a s  i@ is o a l l s d  -- then 

you take Che prooedure to s e i z e  the proparty. T t  is s 

remedy attaahed to an act ion for reoovsry of personal 

property. 

Mr. Wiokora?amr The attaohment 9s an ineldent t o  the 

remedy that  you ape seeking in your eotion. The aation of 

remedy is a slat under the Gods -- a s u i t  f o r  the reaovery 
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M~~Tblrman. Xt f a  an anoient aommon-law ac$%snb 

*- i 
M y l c  kYickerBham. It is an anc%ent comaon-law aatlon; but 

you d o  riot neaessarllg issue any prooeas. You may begin and 

proseoute your replavin  aat ion wi thout  ever iseuing a warrant 

for the actual caking of the chattel until a f t e r  judgment. 

Hv. Mitohe l l .  IC seem t o  me a very highly meta- 

physical thing to object t o  associating the words together; 

but if you want to put in a asgarate sentence, and say 

"Actions in replevin," then I think you w i l l  have a soar. 

Nhr 4 Clark; Mr. Chlerry has a suggestion. I wonder 

whe.t;he~ it would not oover f 

MY. Cherry. I suggested t o  the Reporter the inaertlon, 

a f t e r  the word wreplsvin" in t h e  seoond line3 of the rarde 

"and similar procleedinge , whether by S t a t e  procedure/ 

independent o r  anaillarye" I have t r i e d  t o  take ca re  of 

both points* 

WIp. Lemsmn. T h a t  would oaver my paint. 

My. Cherry. It covers youre, srnd I think it woula cover 

IreDodgefa point,  

Ebre Dodge, What I objeot t o  is introducing i n t o  thb a 

p a r t  of the rules  which deal w i t h  t he  prooeedbgs t h a t  are 

inc iden ta l  t o  an ac t ion  of con'kract, say, something thrown 

in with r e q r d  t o  an e n t i r e l y  inchpendent kind of l a w ~ u i t r  

You never bring an aot ion  to recover $5,000 a8 an incident 

in raid of replevied propertq-. You attach, you a ~ r e s t ,  you 





2201 

has nothing to do with aid to the enforcement of rights under 

My6 Dobier . Or, in Virginia,  under our statute, you 

oetn recover the value of the properi;g,. 

Hitohell* I th ink f t  is necleasary to the enforae.- 

ment of your wit  t o  be able ' to g e t  theproperty,  t o  seoure 

it, whiis you are l i t f g a t i n g  the question. 

M e  But you cannot br ing any ac t i on  in Virginia 

t o  recover t h e  horse yourself unless you have some titlq. 

WIrr Cherry. I suggest t lm t -you are begging the question 

Mr. Dodge, Is it necessary to say anything about 

replevin? That i s  an ordinary form of act ion .  

M r r  Clark. How would you g e t  it i n t o  the Federal  

In my ' S t a t e  we have a procedure whioh I auppose Ira 

analogous to t h a t  in Ddasaechuae~te, but I had not &ought 

but t h a t  I was oovering it. We say "remediesn, and now Myr 

Cherry has added "independent or otherwise". 

Mr. Cherry. Not wsimilar prooeedings, w h ~ t h e r  by S t a t e  

proc e d w e  independent or a&&$~lary'!. 

Mr. Clark. Whether they are,  by State prooe8ure, 

Mr. Cherry. Yesr, 

MrcClarkb The only thing which I th ink  would cause any 

a i f  f iculty 1:s my seott;ion heading, "Provisional andl F i n a l  



>. 

Dherry. I thought of that.  

Hr. Clark. Perhaps i t  ought to be "provisional remedies 

and f ins1 remedies". After a l l ,  tha t , .  s e o t  i o n  heading 5 s  

. ra ther  broad, and does n o t  mean very muah. It is just a t a g  

t o  h e l p  the, West Publishing Company in knowing &ere th'tnga, 

a MP. Wickersham. You have t o  have a t a g  for an index. 

My. C l a ~ k ~  Yaer 

&. Dodgeo An aotion for replevin would never g e t  into 

the Federal  c o ~ l r t  unlees i t  were between a i t i zens  of different 

 state^ an8 involved property of more than $~,UOU. 

MF. C l a ~ k ,  T h a t  %s ctorreot, 

Mr. Dbdgts, But you do not need any spea ia l  provision, 

because, if theye Ls ~ u c h  at oarre, it can g e t  I n t o  the Federal 

G Q U T ' ~  e 

Mrr Sunderland. Does it have to g e t  in to  the Federal 

court by removal? 

Nlr. Dodge. Nor 

Myr Sunde~landl~ It goes there originally. 

Mr. Lemann. What  he mean8 t o  eay $8 t ha t  it w i l l  not 

happen often, wflioh I t h lnk  %a %me, and if he wants t o  da 

it he oould d o  it, because khis l a w  would glvs hlln the right, 

and he does not need t o  tag i t  espeoially. 

Mr. Dodge. It s t r ikea  ma i t  i s  very i n a r t l e t l o  to put 





I 

c a l l  it, to g e t  hold  of t h e  property before the title has been 

Mrr Dodge, 1s there any doubt about tho a b i l i t y  t o  bring 

thaG kind of a c t i o n  scr w e l l  as the  oth&rs in the Federa l  

Mr, Mitohellr None about the right t o  bring it; but we 

are providing proaedure, and that procedure has to be specif ied 

and if the Federal law does no t  gresaribe i t ,  and we have no* 

adopt-sd the S t a t e  procedure, how does a man know what kind of 

a bond he i a  going Oo get ,  and how long he a m  keep %he 

property before the other  fellow can reclaim it, and all %hat 

8ort of th ing? Those d e t a i l s  a8 to the grooedure have t o  be 

provided for j othermiats, t he re  is a blank. 

&. Dodge* They are all oovered by statute .  

M r a  MitxheS3do What sS;atute? 

Mr, Dodget, The S t a t %  statute* There is no Federal 

rsta.t;u%ag 

MY, M i t c t h ~ l l r  But the point % E l 1  unless you BR$ that you 

a r e  adopting the S t a t e  practiae in replevin prooesdlngs, you 

have not  edopted it. You want t o  s tr ike  i t  out entirely;  do 

you not? 

Mr B d g  e Xs thR t the  f a c t  -- tha t you would have $0 

state romething about iC in theee rulerr t o  make the Sta te  

MP. Lemann4 You might. WoulCf it not be simpler -- and# 



if you see no objeotion, I would move tha t  the Reporter be 
I 

requested &- t o  reph~ase alternative mle 109 so n s  to use 

the language suggested by Profeclsor Cherry, omitting, if the 

Reporter d e s i r e s ,  the word "independep,nLn, the ref erenee, to 

independent remadSer3 Wen slddlng a tnentenoe whiah would, in 

gubstanoe, say that a similar ru le  shall be appl ied in. 

proceadlngs where the plainCiff d e a i r e a  t o  a e i z e  propesty in 

an ac t ion  to Peaover property -- 
MY, Mi tohell.  Specif  l o  property, 

Mr. Cemmn. 8peolf ic property, under a proceeding 

corresponding t o  a Sta te  a a t i o n  of replevin. He coald fend 

the  language 1 buk I Chlnk tha t  would oover WIr. D o d g e ' s  

theoretically aorreot point ,  and a t  the same time not omit 

a refareno to rBglevin in these rules. ei 
M P ~  Mitchell. I t h ink  we must say something about itc 

Mr. Wickel?shamr Why does not  ElIrb Cherry's suggestion 

aompletely obver w h a t  you have in mind, idr. &emam? 

Pbr. Leaanno Beoause, a s  I undersf ood, there were two 

o b j e o t i m s ,  one from this  s i d e  and one from that s i d e .  I am 

no t  sure about Claskfa ob jeo t ion  t o  the use of the word 

Rindepsndsnt"e 

libdr. Clark. 1 d i d  n o t  make any objeobion. 

Mye Dobie. I d i d  not understand t h e ~ e  waa any until 

you r a i s e d  it* 

Mr, Lemann, Then T n%thdraw St, 

Mr. Clark. Will you >seaDe your wording? 



Mr. Cherry. My aordlng was t o  add,  a f t e r  the word 

"replevinn in the second l ine ,  ~1 

" ~ n d  similar rsmediea, whether by State procedure 

independent or anai l lary" . 
Then it goesl on, "shal l  be availablen,  e t a @  

MY* M9&oha119 Then ft would r%aa t 

"The remediee of arrest, attachmen* and garnishment" -* 

Mr. Cherry. "And replevinn. 

M r r  Iditohell* Does that  mean a remedy of replevin? 

Mr. Lemam. That ie what I understood he objeoted to .  

Mr. Mitohe11. That  i s  whaC Dodge objected to .  He 

doea no t  l i k e  to c a l l  i t  a remedy. 

Cherry. Well, "and similar prooeedingew. 

Myc rP01man~ That cover8 it* 

Mr. Cherry. That was intended t o  take oare of that. I 

do not h o w  w h ~  %her %%; doe a or not. 

Mr Sund e~ f and e Cut ou t  "r~medieawj say3 

nArreat, attachment, gam.lshment, replevin, and s l i m i l ~ r  

proceedings w, 

MY* Cherry. A l l  ~ i g h t .  You may sag i t  i p l  a mere matter 

of wordam 

Mr rWi~kershcup. Answering Mr Dud ge e euggestion, i s  

no t  the r e a l  po in t  that  thLs is not  providing that  you may 

bring an action o f  replevin, but it 3.8 providing f o r  the 

prooess i n  an ao t ion  o f  replevln of IrnmediaCe taking of *he 

oha-btel before judgment? That is analogous to the taking of 



i I 

property pending an act ion,  UL" the taking of the body of the 
I 

defendant in the actSon. Those a r e  prooeedings in the ac t ion ;  
I 

I 

1 and ilf you do not hRve t ha t ,  havktng abolished the oonf ormity 
I 
1 
1 l a w ,  y o u  have no maohinerg whatever under which you could do 
1 

i 

I Mr. Mitohell+ That ie my point; exaotly. 
i 
I 

I 
Mr. Dodge, I think MPU Cherry's rule would large1 y 

1 
1 obvfate my objeotion, providing there was no general 
i I heading of this s a t  of rules indicating t h a t  they aye 

/ inoidental t o  the enforcement;.oP the rights in another ao t ion ,  
I 
I 
I Myr Wickarah~nan~ But 1% 1s fncidsntal, iln this casec 
I 

I 

i 

1 %hat  hs f a  providing for 18 not  the or ig ina l  ac t ion ,  the righg 

/ t o  bring an acltlon to recover s ohattel. It is f o r  the 
I 

i 
I i nc iden ta l  remedy, gecdente  lite, of taking the  chat te l .  i 
1 
I MY* Dodge4 Of taking the property* 

$ 
i l  z 
i 

I I Mr.Wtliokeraham. Of taking the p ~ u p e r e y .  Youhave 
I 

I 

I 

i brought your su i t  Co recover a s p e o i f i c  c h a t t e l ,  and tkds i s  i 
I j 

I I 
I 

/ a meana of authorizing you t o  take .t;hnt o k k t e l  before 
' i 

I 
:I ju8gmsn8 rn 6 hold i t  t o  abide the event* I 

1 1 

i t 

Mr. Dodge. I should have undsretood Chi8 if it had f 
! 

z i  
I 

11 

pea6 -in thia way, and then 1 should not; have had any objeo- i 
t 

1 those in~idsnt t o a o t i o n s  o f  replevin, may bs Pollowed out 
! I 

1 aiaording t o  State p~aoti@ar" 
l l  

MFo Lemann. You do not l i k e  that?  ;I 



Mr. Clark. I think that  is all right. 

Mrr Lemann. I thought you  d i d  not want to l a b e l  replevfn! 
I 
i 

in this c i v i l  a a t i o n  we a r e  providing. Of course  if you I I 

I 

L 

r e s t r i o t  it t o  s t a t e  lawI i t  l a  a l l  right. I d i d  n o t  think 
I 

replevin under tht a praotioer 1 

I 
I 

Pdr. Dodge. As MrrWioker~ham pointed out, you emnot. I 
br ing  an act ion  of arrest or an act ion of attaohment, but you i 

o m  br ing  an antifon of raplevin, and the remedy i s  incident  to i  
I 

I 

Mr. Cherry. IB it suggested also t o  l eave  out  "the 
I 

rsmedieri of"? I thought t h a t  was your suggestion. 

MrrSunda~land r I thought thaC m i g h t  make it a l i t t l e  
I 

bit better on XP. Dodge's poinfr i 
I 

Mr, Cherry. That  would also fit in with w h t  I auggssted,/ 
I 

"whether independ enh or ano i l l a ry" .  4 I 

Mr. Lemann. Suppose you d i o t a t e  i t  from the beginning, i 

now -- n o t  the amendment, but hanr the rule w m l d  r e a d  a8 1 

I 

f i n a l l y  sugges bed -- and see how i t  would read. 

Hr, Cherry (reading:) i 
t 

wArreat, attachment, garnishment and replevin, and 

similar prooeedingen -- 
Leave out "antIw, 5 take it -- 1 

i 

'A~rest, attachment, garnishment, replevin# and similar 1 
! 

prooeedinga, whether by S t a t e  proordlure independent or I 
I 



Mr. Clark.  I think that  is all right. 

Mrr Lemann. I thought you  d i d  not want t o  l abe l  replevir 

in thls c i v i l  ac t i on  we a r e  providing. Of c o w s e  if you 

r es tr iot  it t o  Q t ~ t o  lawI i t  is sll right. I d i d  n o t  think . 
you wanted t o  Sntimate we were going to have any aatf  on o f  

replevin under thf. 8 praotiaer 

Mr. Dodge. As Mr~Wicrkersbm pointed out, you cannot. 

br ing  an act ion  o f  arrest or an aot ion of attaohment, but you 

oan bring an a n t i o n  of' replevin, and the remedy i s  inatdent t c  

~ e p l e v l n *  

Iv(rr Cherry. I8 it suggested also  t o  leave out  "the 

~emsdiss ofH? I thought that was your suggestion. 

A B r + S ~ d a ~ l a n d r  I thought that m i g h t  make it a l i t t l e  

b i t  better on Mr. Dodge% point* 

Mr. Cherry. T h a t  aould also f i t  in with w h a t  I suggested, 

"whether independent us a n o i l l a ~ y " .  

Mr. Lemann. Suppose you d i o t a t e  it from the baginning, 

now -- not the amendment, but how the rule would  read as 

f i n a l l y  augges ted -- and see how i t  would read. 

Mr * Cherry (resdingt  ) 

n~rrest, attachment, garnishment and replevin, and 
I 

similar prooeedinga" -- 
Lenve out "and", I take  it -- 
"A~reat, nttaohment, gernlshment, raglevin, and sirnilm 

proosedings, whether by S t a t e  prooeclure independent or 



t 
i 

! anc i l l a ry ,  shall be ava i lab le  under the circumstancesw -- 
I 

I 

Mr. Wiokersham. In other words,  you do n o t  call it a 
1 
i remedy. 
1 
1 
I Mr. Cherry. No. 
I 

I 

Mrc Wickeraham. Just begln w i k h  t he  word "arreatv, 

Mrr Clark* I guess Chat is a l l  right* T b e n I w i l l p u t  

in my language about jurisrdiction by nay of provil~or 
1 

"Provided, that nothing herein ahall extend the existing 

1 j w i s d i a t i o n  of the  d f a e r i a t  courts," 
I r 

Mr., Mftohello You mean by attaohment? 

Mr. bdge .  By attaahrnant of the property of a nun- 

MY. Clark. Do you wane t o  put that in? -- 
I 

I 
n P ~ o v i d e d ,  that nothing herein aha ll extend the juris- 

/ d i c t i o n  of the distriot courts by attaahmentfl. 
I I 
r &. Wiokersham. w~othZng herein  s h l l  enlarge the 

I 

i 
ju r i sd ic t ion  of Che Feasral oo*t over the person of the 

BIIr. Dobie. It 18 n o t  a question of the person. If they 
i 
i have not got juriediotlon of the poraon, they will no t  cittaoh. 

I I 
i 

I Mr* Clark (reading:) 
I I 

"Provid ed, Oha t no thing he re in  a h a l l  enlarge tho 

Of what? "Over non-restdents of the d i a t r i o t H 7  



.--but it would not have t o  be. 

WIr. Wickersham. If you catah the non-resident, you b o s  

your  jurisdiction over h i m .  

Clark* "Nothing h ertlln ahall enlarge the exieting 

juriadiotionw r 

Mr. Lemrinn. It does n o t  raxisS, now. 

Mr. Clark. It doea occasionally, if you catch hilag 

Idr. Lemsuln. Telll then -- 
"Hathing herein shall give the, F e d e m 1  oow'te j ~ i ~ d i ~ -  

%ion, over a non-resident of a S t a t e  solely by attachment of 

h i s  property.' 

T h a t  ia @he Idea* 

Mr. %ioknrehan. That i a  the  r e a l  point. 

Mr* Mitohell. I0 suppose it o u g h t  t o  be alear ,  t o o l  

that whtan ws are t a lk ing  about replevin we have no% 80% it so 

tha t  a man aan diaanrd our graot;ioe about bringing a lawsui% 

and f i l i n g  a aomplajslt, and start an old-f ashionad replevin 
' 1  i 

groceedlng by f s e u b g  a writ* I th ink  th~t ought to be ji 
I/ oletar. 
'I 

M r r  Lemann. I Chink t h a t  language does it. 1 
i 

Mr. Nitohell. I thfnk we aan now r e f e r  Rule 109 t o  %he 

1 :I Reporter. 

;I 
I 11 W r r  Clark. May I ask about the matter T put; in 1 

I 

gdr, Mitahellq I think Chat is going t o  be i n fe r r ed .  I [ 



th lnk  wemgtl t to put a clause aC %he end o f  the mle ,  a general 

oatoh-all, s t a t i n g  that  -- 
* ~ ~ t h i n g  hersfn shal l  be oons%ruad t o  prevent the 

d l s t r i o t  o o u r t a  from adopting their owli mlea with respect t o  

matters aupplsraentary to and not inaonais tent herewithw. 

Mr. C l a r k . .  Of oourso we have the general rule, Rule 7, 

which any8 tht.  The question is whether t o  re fe r  back to 

Rule 5 here* 

h b b  Sunderland, 1 should not t h M b  so* 

Mr. Clark. A l l  r ight+ 

&. Sunderland. How would Ohle pule work fn the 

D i s t ~ l o t  o f  Columbia? 

Mr.Glark* T t r i ed  t o  oover that;, 

Mrr Sunde~land. Could you say 'the D i r r t r i o t  of Colurabia 

UP ~ t a t e s * ?  

~ r & l a r k ,  I think tha t  had better go down where we t a l k  

about it. Thet bsginnhg  of Rule 116 makes it applicable  t o  

the Suprerae Cour t  o f  the Dlsltriot  of Columbilnr 

"Whenever i n  these rmlea the law of' the S t a t e  vrhw ein 

the d l e Q r i o t  i s  si tuated is made appl icable ,  the law applied 

in the  i)istriot of Colunibia ahall  govern l i k e  proceedings 

when oclourring in t he  Supreme Court of the District UP 

Cslatlr;tbiafn 

adrr Mitchell. I t h ink  probably that aovexcr Zt Why not 

make i t  short, and sayr 



"As used in these rules, the t e rm  'd i s t r ia t  court 

ahall be taken to inoluda, the Supreme court  of the Distrlct of 

Columbiaw? Then you have the whole thing there. 

MY* Sunderland. We hwe g o t  to have the S t a t e a  men- 

tioned. We aTci ro fe r r t ng  back t o  State prac t ioe .  We have 

no praa t ioe  here on attaohmentr 

RULE 110 TEMPORARY RESTRAINING) ORDERS 

ARB PRELIMIWAR'ft INJUNCTIONS + 

Mr. Mitohollr Lot us pass'now t o  Rule XlO* 

Mr, Clark, Let me explain Rule 110 a little more. Dam 

to the  matter whphich I start putting in brackets, Rule 110 %a 

essentially the equity pule on the opposite page. Now, in 

braokets, aomewhal f o r  t h e  purpose of informing the bar, we 

t r i e d  to bring in provisions f rom some of these varioua 

other e p e a i a l  atnCutes. 1 should sunpose %he question woula 

come down there  as t o  whether those br~cket provisions should 

go in, or how f a r  they should go in, and how many of them 

should go in. 

Mr. Dodgeo, This whole th ing  is a re-enactment of 

l eg i s l a t ion  a l l  the way Chrough~ is i t  not? 

MF* (Ilarkr Yeel I i;hink %hat i a  probably a j u s t  stat;e- 

ment. I should suppose t ha t  probably, ff you d i d  not  want t o  

put; in the other provisions, something l i k e  the l a a t  one ought 

to go in, rainae tha t  is a matter aloae t o  Dongress $ heere, 



cippsrentQ-, or at l e a s t  t o  labor  ' a  hear t .  - 
& - 

-- .: Mwd_. Wiakersham. It is c lose  t o  the hear t s  of the l abor  

people ,  and, theref  ore ,  to t h e  h s ~ ~ t s  of Chose who depend. on 

t he i r  voteas  (Lau&ter.) 

%F. Lemamr Of oourse, if you a m  looking f o r  brevity, 

and ym have somethlntng provldad by a t a tu t e  whiah is adequate, 

you have to ohoose between the idaa of' having a aort of hand- 

book a lawyep can use conventlen+fky, where everything %a, and 

brevity. Perhaps the  o t h m  idea 18 b e t t e r  anyhon. 

Mr. Olark. The Chalrman has been warnllng me not t o  a l m s  

the  laqsrs  around any more than necessary. I want t o  men- 

t i o n  one %in8 I think you have, had in mind. When we first 

s t a r t e d  out, t b r e  waer a nxggestion that 120 rulea were A goo4 

many. S d o  not  know; I %bought we had done p r e t t y  w e l l  by 

keeping i t  down t o  120, 

HF. Lemam. I d o @  

Mr. Clark. 'You have rtuggested various addit ions which 

w i l l  brlng it u]! at: l e a s t  t o  130, and perhaprr a l l t t l e  more. 

Mr. Sunderland. We ere going t o  out out s i x  or seven in 

my ~ e c t l o n r  

& *  Lemtnnn. I th'lnk any code of praatioe or procedure, 

arhioh %hi@ is3 wlxloh wae reertslated %o 130 or 140 rules, wouli 

not  be exoesaive. Do you think SO? 

Mr. Mltohell.  No* I Chink i t  18 advisable Oo put in 

a th tng like thfs, because I th ink  the lawyers ought to have 



a handbook, They ought not to have %o be q n n i n g  to statutes. 

Also, we a r e  t ry lng  t o  adopt  a model s e t  UP pule8 which may be 

rdopted bygta tera  as % . b e  goes onr That; is v o r y d e ~ i r a b l e .  

IdiI,. Dobie. The AmerSoan Bar Asspoiation was very 

hopeful of that in i t s  flght f o r  these ~ule l se  

Mr* Mitohell. X think, for t h a t  reason, it is d e s i ~ a b l ~  

to put in a thing lZke thia. 

Mpr Wiakersham. When y o u  oonsider Chs oontenOs of all 

thetee m ~ l e s ,  I think t h e  Reporter has done ex t raordimri ly  w e 1  

to keep them down t o  X20 m l e a ,  - 

Mr. Lemennr I d o a  too. 

Mr* Wiokershnm. We are rea l ly  making s oode of pro- 

oedure* That i s  what we are doing. 

Mylr.  Dodge* Of o o w e e  L h i a  makes it neaessary for any 

student of the subject to study a variety of' s t a t u t e a t  

pre*tyonrefullyr We do not say here that  alZ tNs i s  iln 

aocordanae with the statute, If you ha8 a slmple r u l e  that 

the practice, in lnjunotrion matCer8 shall be as provi4ea by 

statute, you would ~el lhngreraa right; off  pounere n o t  going 

t o  ohange i t s  Is t hwe  any way of acaolllpliahing that reault? 

Mr. Clark. We oould d o  i t  in that  way, but I rrhould 

t h ink  we would have to have aome other provision. We auuld 

do it in t M s  way -- "in a l l  n~t tera  oovered by speoif t o  

Federml statuees, those rules shaLl applyj  in other oases" -- 
and then put in Ehe e q u l t y  rule. 



I - >  

i I is it no t  -L Section 3 8 1 ~  on page 3 of the n o t e a l  

I 
I! Mr. Clark. I presume it i s .  The equity rule is about 
i 
I 

1 l i k e  seo t ion  381. 
I 

$ 
I. 

r Mr. Wicke~sham. Where %a section 3811 
I 

I 1 
I! MYr Clark* Back in the oomente, pa$@ 3.  
' i 

I 

; j 
il 

Mr. W%miakersham. I beg your pardon; I f o r g o t  t o  turn 

,I back. I 
:I 

1 Ed~r Dobier You have some of the provlaione of t h a t  
t 
I 

1 /  that are  not in the equ i ty  r u l e . i n  these brsoketed things,  
I 4 

about the statement of why i t  is irreparable, and d e t a i l s  of 
i! 
: I  / t h a t k i n d .  
-1 

'I 
11 
I] Mr. Wiokerahnm. Of oowse,  when you come to dealing 

I 
1 

ii 
./ with Sqjmatf ons -- 
:i 
;I MraDobie. You are  handling dynamita. 
'I 

j Mrr Wiokershann. You are handling dynamite. My judgdl 
1 ,I 

;1 

:/ merit is that i t  mould be nwh, better to make a rule sub- I 
1 

i/ stantially l i k e  the equtty mle, but make i t  subjeot t o  the 
i 

1 provisions of the Federal statutes, without attempting t o  
;i 
I$ 

:. !I 
paraphrase them or repea t  them. They are so elaborate,  and 

'1 it t h e  greaent a t a t e .  of the law m a  framed in that way largely 
' I  

to benef i t  the h e r l o a n  Federat ion o f  Labor. i 

'1 I 
I! Mr. Mitchell. I am in favor of putting in the matter 14 
il I 

i 
I 

1 
: 1 brackets here in Rule 110. That ri l l  enable the lawyer to I / 

i 1 
i f j  I 



know by looking at %hie, oode just how he would go abouf g e t t i n  

a temporary injunction or res t ra in ing  o ~ d e r  in a l l  oonditflons. 

Then I would put; a t  the end of thaC the express qualifioationl 

"Nothing herein contained shal l  bB aom trued t o  modify 

ageaif ical ly  the jurlsdiation of c o u r t s  in mattera affeoting 

elriployer and employee under chapter 6 of T l t l e  29, U.Y.CI, 

or any other Federal a ta tute  regulating the issmnoe o f  

in junotions and resbraining order r " 
Mrr Wioke~sharn. l d r a  Chairman, I agree lonCh you; but 

you do not mean to put in the r u i e ,  then ,  do ypu*  a l l  the 

psovlsions oontafned in those statutes? 

Mr. Dobie. Qh, nol 

MT* Lemann* Mr. Chaiman, would i t  perhape aeyve 

the handbook point V' you put in hepet 

"In all auclh groceedinga the requirementerH -r pef erring 

t o  Federal  law speoifically -I "shall be obaervedn? 

That t e l l s  the fellow vhero to go to .  It eaves 

oonsiderable spaoe by not repeating Considering i t  frorn the 

handbook standpoint, would not that perhaps be aa effeative? 

5 t h  Mitohell@ ilo you mean then eo put mdes that neeeqg 

%he v a r l o u ~  s t a t u t e s ?  

Mr. Lemcmn. Nos put it in the body of the rule. Refer 

t o  the Federal a t a t u t e e  in Che body of Che rule3 slay2 

"In a l l  applications for p~eliminary in junotionsN, 

restraining ordera, e t o r ,  the partiea ahal l  oonfom t o  the, 



i requirements of 28 U.S.Code annotated, sect lona so m d  sow -- 
! 
f 

\ 

i And give them also  a referenos t o  thfs mastar-andm 
I 

'i servant thing, this labor  msttar. 
;i 

1 

1 

i Mr, Wickersham. There m y  be a ahange in that .  
i 
5 

NIrr Lsmannr OP course if thore are ahanges, they aro  
I 

i going to supersede bhe, rules, anyhowir 
I i 
i 1 

Ebr. W b k e ~ k h m ~  Therefore it seem to me it would be 1 
I 

better t o  put in a general p~avision which makart the proc cses : 11 
i 

I 

$1 
1 

Mr. Lemann* That m y  be ah~hefedk Suppose we copy the 
I 

? I  ! I ./ language which now exists in the statute,  whfoh we are propoa-! 
I j 

Mr. Wiokerrsham. T h a t  may be changed tomorrow or nexO 
I 

week, a s  I say, a f t e r  Congress meeta* Thewfore I thou* a I 

'1  general pule suah asr they have here, without gulng t i n t o  

I i  

I 

, ds tail about greliminarrg in junctions , reartraining orders, 
;I 
i '1 a tca ,  with tho fu~urther provision that -- 
t 

1 
vqNothll.ng in this rule contained a h a l l  be deemed in any 1 

1 
:I way t o  attempt to modify the Federal statutes on the subjeotn--1 
:i i 

i 
Wloh, of oourse, govepna -- ff Chat ouuld be done, you i 

i 
$1 1, have 1%. 
j!- 

I 
I 

i! i 
Nlr Lemann Yes 8 buC %ha t atln be ahanged , Coo 3 and a r 1 

I 

'i far as the Chalrmants idea 
ii 1 j 

I $  

I' sending a lawyer running around t o  a lo t  UP books, whioh is an / /I 
11 I 

ides with wMah I personally sgmpathiza very mu&, i t  would not  
i 1 I 

ii 1 
i/ I 
11 t 



help hinn if you put i n  that general language nhiah you speak 

of after citing thist Then he would have t o  run around and 

see if anything h d  been l e f t  out of thisl langwgo,  

Mr. fditcrhell* He would have to go and see whether the  

rule wad OQRB f at;ent ~ 5 t h  %ha statute, 

Lemann. And $hat meana e l o t  of get th tng  books down 

and chetoking that, ~~entenoe there and this aentsnoe over bere. 

Mp, Wlokersham. Tha only alternative is t o  s e t  forth 

%ha statutes In ex%snao in ths rule* I 

Mye Mitcholla Why? We can- modlfy the sta tute .  

Mrr Wiokeraham. I should not like t o  attempt t o  modify 

thfle w t a t u t e  whPoh has been worked out by the labor organfear- 

t i ons+  You w i l l  ba handling dynamite, and have %he worert kind 

sf' exgloa%onl 

Mr. MlCohell* I n a a  t a lk ing  about power* 

Mr. Wiokersham. Power -m yea; perhapa* 

EAr. Nlitchel3.a My idea waa to do w h a t  the drafting 

o o m i t t s e  ha8 tried to do, take %he provisions of existing 

Federal statutes, adhere atr iot ly  t o  them, aumm~riee %heir 

provisions in this ruls, and then s t a t e  expliaitly, to 

satisfy %he Labor interests, tha t  -- 
"Nothing herein oontainad shall operate or be construed 

t o  modify Chapker 6 of Title 29, U * S d . ,  re la t ing  to labor 



I 

MY. Doble, Rate caaea, too.  I 

Nlre Nlit~hellr And then put a note at the end, in add%- 1 
! 

tion, stating t ha t  %be r u l @  is believed t o  conform to ex is t -  
i 

ing  Fecleral statutee. It has been the Intention of the 

oornmitkea, t o  make no change in th;hem* Then you w i l l  h i t  LC 

arlwaya* You mite a handbook that  a lawyer can use, and you 

w i l l  have expressly exaepted  the l abor  statute ,  and then you 

w i l l  have aeserted youp honest oonviotion that you  have not 

changed the Federal 
I 

M F ~  Lemann. Would that note  be a part of the mle? I i i 
1 Nlr. Mitohell. That note  would be appended@ I 

Mr. Lemenn. Would i t  b~ an affioinl par t  of the rule? 
1 

D b ~ r  Mit~heLl~ For pllrpasm o f  dea l ing  with Congrss~) i 

$69 * 

Mr. Lemann* That would mean that  an ingenioue and 

~esouraoful lawyer might say, "PleZl, d i d  t;f?Psy mean t h a t  if 

they inn8afertently chmgsd the F e d m ~ i l  law, the ohangta should 

not be effsotive?" Ts t h i s  a h l a t o r l o a l  note? 

MP* MitohellB That $61 my idea. 

Mr. Lemannr Or is f t  a note for in te rp ru ta t fon?  If 

it is a n o t e  for i n t e r p ~ e t a t i o n ,  somebody may make the argu- 
I 

ment t h a t  if you had overlooked aome provision of the Federal  1 
I 

statute, that should not be agpllcable. Then Mse Clark i s  I 
going to make a list of P s d e ~ s l  statutes abrogated anyway, he1 

1 
I s a y s : ~ n d i f v e n t b r p t t h a t  i d e a y o u h n v u p a t t o o r o a a t h e  1 



bridge, then, of whe thor you make up your mina you have 

covered t h e  f i e l d  of t he  Federal  s t a t u t e s +  

Mr. Clark. Yes; but I have indicated how I intend to 

cross t h e  bridge If t h l s  gaeet t h r o ~ h r  The only one we would 

l eave  i s  the 80-called Norrie-La (luardla statute. I th ink 

this is not greatly different than the Norria~LaQuardia 

provisions,  sxoept tha t  we do give the o o w t  a l i t t l e  b f t  

more power$ but ,  whether or not it %a greatly different,  I 

thought that prss t o o  hard a eubjaot to touah, and I would 

except t h a t  speai f  l a a l l y ,  and repeal all the resta 

Myr L e m n a  I th ink  t h a t  i s  a l l  r ight  in prinoipls ,  

and 1 th ink  the Chairman's suggestion of a note i s  a l l  r ight,  

provi&ed it i s  plain that  the note is merely explanatory -- 
his tor iaa l ,  as it were -- and cannot be oomtrued ae in te r -  

f ering w t t h  tho express abrogation of theae Federal s t a t u t e s 4  

IlkBF. Mitchell* Flly iden of a note wae a note of oomment 

t o  be attaohed to the rilles when they are laid before 

Oong~esa, an advisory note, not neaeasarily to be printed in 

the  ultimate rules as publishedi but if anybody got into 81 

question of ambigt~iky in o ~ m  wlss we probebly could go baok 

.to Congress an8 f3.nd the original d r a f t  there  with t N a  note 

of the o o m i t t e e  on it, snB any, "Well, here i a  an ambiguity 

in the rules. Tho rules aommittee stated,  andCongreae 

understood, that we, were not t rying t o  change the l a w w ,  and 

t ha t  ambiguity would be reaolved In favor or the statute, 



the meaning t h a t  we, have always asaribed to the s ta tu te ;  but 

E do n u t  beEfsvs f t  could  be reaarted $0 in order  to upset 

an express and unambiguous p ~ o v i a i o n  in the  rules. That 

would be my not ion  about i t s  

M r e  Lemann* TapQI). Chairman, I think suoh a note would be 

desirable, perhaps, no t  only h e r e  but gcpnerally, on that 

subj eot  , When you go t o  Congree~a with these rules, do you n o t  

thfnk it would be hslpful to them, either as notea under t;he 

rules or as an aooompenying report, just a a  now we go to the 

r epo r t  of khe Cornittee on the Judioiary when we w a n t  to 

i n t e rp re t  an aoC of Congreaa that they brought in? They give 

the i r  explanetiona of *at they rare t r y ing  to dor WouLd it 

not  be desirable to do t ha t  general ly  with all these rules? 

Fdr. Mitohell. We shall  have t o  do i t  in o w  r e p o r t  t o  th 

Courtr, with the idea that i t  will be laid before Congress. 

We will have explanation8 and statements as to w h a t  we, are 

ariving at. 

Myr Lemann* And befo re  the bar, even before you g e t  t o  

M p ~ s .  Dodgee Have y o u  embodied here all of the general 

My.Olark. We may not have t h e m  a l l , b u t  I Chink in 

general those general law8 would not  .go out, but wquld s tanad 

Z w i l l  indiaate  & a t  I have in mind partiaularlyr. 



I should suppose t h a t  w k a t  we have done i s  to provide a 

substitute f o r  Equity Rule 73, and f o r  those part icular  

provisions of 28 U.S.C. wMch deal  w i t h  injunatlons; namely, 

sections 378 t o  383. I ~ h o u l d  supposk, Further, that this 

provisian w i t h  regard  to the anti-trust laws, vhicfi is 15 U . S d  

26, ar.4 appears on page 4 of the aoments, would be one of 

those that we aontinue. That, a a  I aee it,  does not; Aetemin 

the f o m  of the i n  j u n o t t v e  prooess, but it determines h e n  you 

mag have i t r  

You see, we areJ n o t  saying in Rule 110, now, t ha t  you 

ge t  an injunotlon only thua and 80. We me sayine; w b t  you 

do when you go d t e r  an in junct ion -- w h a t  the court shall  do- 

so t h t  provisions l i k e  15 U . S I C ~  26 w i l l  stand. 

Bow, that might almoe t inohlde the Norris-La(luardia 

act ,  except t h a t  sat goes i n t o  d e t a i l a  as t o  hoar preliminary 

orders shal l  bo issuedr You have t o  have open hearing, e t a .  

So that  I would just except; %he Norris-ba(Pua~dia a c t  

particularly~ but in our sahedule, of superseded statutoer we 

e i the r  zvould not inolude 15 U.S@GD 26 a t  a l l ,  or we might 

even say that it i s  aontinue8. 

When we gct  to that point I want to dlaousa a l i t t l e  

the f urn o f  Oh@ schedule. EAg impression now is tha t  we ethall 

have t o  have at least a sohedule i n  two part8 -- one of 
a c t s  reuperacsdsd ent i re ly ,  and one of aats supersedeti 

p a ~ t i a l l y i  



--C 

Mr. Dodgea A?e you undertaking to sliminate U.3.C. 261 

MY, Dodges I notice, on reading  Chose etatutea very 

hast i ly ,  tha t  apparent ly  you have inoXuded in your rule tha 
I j I 
:! 

substancte of a l l  UP those of a general nature. I 
i 

I Mr. Clra~kr That i s  true. 

~ a &  you have eliminated thoare relating t o  

in j u n o t l m s  ag~3.m t States, in junotions in anti-trust oaeea, 

'I stor 
c! 

I I ' j 
i1 NLr* Clark* I d i d  not  wanb'to eliminate what I might 

I I 

oall atubstantive provisions as t o  in junat ione ,  or provisions 1 :I I 
1 1  
li 

1 of auba tantive rights, psoviaiuna as to when you c an g e t  i 

I [  < 

!I 
! injunctions. 1 wanted t o  sliminate those provisions whish 

I 
;i I 

. :I 

11 d e a l  with hor gou g o t  injulctiona) and I th ink  it l a  r work- 
i ! 
11 

I 
i 

able division t ha t  we oan oarry out in the rstatutee, excep% 
i j 1 

that the Labor A r r t  oovers both -- when, and how* and whencs, 

alone. $1 1 
i !j I 

I W r .  Clark. Yes) but outside of that  I would eliminate 
3 I :I 

a l l  provisions RPI to how you plarC the injunotion, but not  $ 1  
ii 

11 proviaions (is to when you g e t  it. 

No% eliminate them, but include them? Mr. Dodge, 

a Pea, on t h e  theory t h a t  they are aovered 

11 

herel and, if we mads any inoonaistenay, this a t a t e a  how i 
! 
i 



you get  it. 

Mr. Lemann. I move t h a t  we approve Rule 110 g e n e ~ a l l y ,  

and then we w i l l  go back to the brackets. 

Mr. Clark,  I think you had better  look over those 

b r a ~ k a t ~ t a  

BBr. Lemmnr I think we could appyove the general fop= 

srnd then take up t he  brackets.  

Mr. Olark. You mean you approve the  general idea? 

Mr. Lemc~mr Yea. That is a l l  I want to g e t  out of Che 

way, bsoause I have a question on one of the brackets. 

Mr. M i t  ahell+ All in favor of adapting the general 

system on which Rule 110 is framed aay "ayew. 

(!The question being gut# the motion waa unanimously 

carried. ) 

Mr, Mitohellc Now we turn to the  first braoket.3, 

Mr. Leacam. The f i r s t  braoket, af oouraa, does make an 

laportant ohange, I be l i eve ,  in the present practiae on 

agplicatione for in junctions and reet ra ining orders in the 

FeBeral a o u r t s .  S do n o t  bel leve  %he rule now 3.8 t o  take tang 

testimony orally. 

EdraUli~ker8ham, It aertainly is not  in the Sta te  

prerat f la~~  

Mr. Lemcurn. Except in labor b i ~ p u t e ~ r  

PYlr. Wiske~ahara~ Tha t  2s a l l *  

Pdf. &emam. It i s  not your graotica; i s  it? 



Mvs W % B % P O P B ~ ~ ~ ~  Nor 

Mr. Lernann. Recent appl ica t ione  for injunations, even i n '  

a three-judge c o u r t ,  under some of our  new Long statutaa, have 

all been heard on af f idav i t  and counteP-affidavit, in the 

i three- judge oour t ,  on the  interlooutory re~training order an8 

/ the intarlocutory injunotion. 
I 
1 

4 I MY* Bditahellr As the rule is s t a t e d  here, t h i s  bracket 
1 i 

! 
i would require the, lawyer, before he made h i s  motion, to go t o  ! 
I 1 

I 

! a judge, end f i n d  out whether he waa willing to take a f f i a a v f t ~ i  
i 
i 
/ or whether he wanted ~ i t n e e s e s . ~  

I 

' i ! 

'I Mr. Mitahell* That i s  aery  obje~tionabis~ Why can ws I 
I I 

i j not m k e  it read in this way, i 
I i 

r 
1 1 'A t  any hearing the o o t n t  may, in its discrot lon,  
,i I 

1 require witneeses t o  be produced and t e s t i f y  o r a l l y  in o o u r t w . !  
I I 

Be has power t o  dispense wfth it 
i 

3 

r 

i 
I 

Edr. Lenrann. I do not think that; af f idav i t  practice haa i 
I $  

' i f 

' 1  1 1  given rise t o  any troublej hae it? f 

I 
i 
I 

I [  

I MrrCla~k* Of o o u ~ s o  that i~1 part o f  the language vshi~h 1 
raised the queabfon which l a d  t o  the Rsrris-LaCfuardZa Acts Xf 

you leave out  the agitation, I suppoae, nor 

Mr. Lemann. That was only part of it. There are so 

many other things in the Norrie~LaOuardia Aat, labor tM.ngs, 

and we are leaving them in a olaas t o  themselves. In other 

classes o f  cases, do you think the general praotioe of 



prooeeding by affidaviC has been found ob jeationabLe by 

aighar oounsel? 

Mr. Mitohull .  The proviaion as to hearing in auurt 

ought to be a ~lpeo ia l  provision d i reo ted  to the court, and 

the hearing oup>t Lo be one whPhPch he would call for MZnen thc 

motion is gresanted. X do not  think we ought to have LO go 

t o  h i m  Ln advanoe and find out; whether or not  he l a  w i l l i l ~ g  

t o  b a %  the mstter  on af$idav.ftt;n+ 

Mr. Dodge* T think the praictioe in the Sta te  oourts 01 

Connectlout i s  in acoordance w i t h  Chis rule* I remember 

t ry ing  a ease for t h r ee  day8 on an application f o r  temporarz 

in juno%lon. 

Mr. Lemanno Is that an argument for or against  i t? 

(Laughtor .) 

Mr* Dodge. Against it, in my upinfun, It oould have 

been disposed of in twenty minutes in nost aourtae 

Mr. fremann. I move the Ohairman's general suggsstlon 

in this regard -- t ha t  this be modifies so as to provide thE 

t h e  court may, in his  disoretion, require Csstimony to be 

taken o ra l ly  in open O Q U P ~ ~  

MTd,.Wickeraham. I was jwt  wondering whether the court 

has not t ha t  d i s c r e t i on  anyhow* 

My+ Wiokerahm. Why should we empbaize it? The 

ordinary  p r a a t i o e   ha^ alwaye been, in appliaations f o r  



injunotion, to apply on affidavits. The labor people have 

brought in that s x ~ e p t i o n  because they thought ft would make 

more d i f f i a u l t  t o  g e t  an injunotion aga ins t  them; but in the, 

ord ina ry  olaaej of cases whiah arise in court calling for 

i n jmo t ione ,  it b s  always been on affidavits. t%y ~ h o u l d  we 

snoourage hearings? The aourt has the Blsore t ion  anyhow. Th 

judge mng sray, " ~ s l l ~  I am not s a t l s f l e d  w i t h  thls a f f i d a v i t r  

Bring that  man in here. I should l i k e  Co have h i m  examined. " 
M p d r .  MiCohell. I think that i s  right. 

Mrr Clark. Yes; it oan be l e f t  out. f suppose, 

acoording t o  ordinary praotiae ,  i t  would not exist. I put it 

in first, to raise the question, and second beaausa, ao m u a h  fu 

haa been maae about i*, although I th ink the '-.fasr". is a 

l a b o r  fuss3 but; tha t ,  of oourse,  was one of their big fight- 

ing  paints .  

My* Wiokereham. Exaatly. Now they have t h e i r  ~ l t a t u t e ,  

an6 we do not i n t e r f e r e  with it) but I wodld n o t  enoourage 

the, praatiae f n  ordinary oaaea. 

Mr. Lemann. There is not any par t icu la r  reason why t h ~ t  

should not be Loft ou%j is t h e ~ a ?  

Mr. Clark. It can be left out perfeatly 1d611. 

MP* Lemann. It is only a matter of ~mphrsia whathat- 

you put it in wfsith the Chairmanfa amendment or whether you 

leave I t  out& 

Mr. Mitchella Aa you have i t  here, i t  is dfaoretionary 



5th the oour* whether hs w Z l l  do it or not .  
-. 

Mpr Wiokersham? I move we take it out .  

Mr. Dodgeo I second the motion. 1 
I 

1 Mr. Mitohellr That ~3.11 bo so u p d e ~ s t o o d ,  unless there i 
1 

t 
I 1 is objaotion. i 

$1 I 
i 
1 The next braoket begins i 
I 
I 
I "No t emporary res trai ning or6 erw -- 

t! 

I 
I And so f o ~ t h +  
i 
i 
j Mr. DZark. I think that l a  l i k e  the sta tu te .  That is a 1 

I 

t 1 
' .  I 

i oopy o f  the statute. i 
I 

I 

I Nr. Lemann. I do not care anything about the rest of i t*/  

&. Dodgeo X think the. e is can sxoeption in the  s t a t u t e .  

Mrr Lemann. Abont seaurity? 

Mr. Dodge. Yes* The exoaption in the s ta tu te  re lates  

to t h e  a n t i t m a t  oaaea, 

Mr. Wiaksraham. Queryr Whether that  matter ought n o t  

t o  be left t o  the provisions of eaoh Sta te  statute.  

% F ~  Mltchelhs Where t h a G  in the s t a t u - b e ~ ~ ?  

MPA~.  Clarke Section 782. 

Mr. Lemann* You have somewhat expanded the  language of 

Seotion 382; have you n o t ?  It says, "payment of suoh oosta  

an8 damagesw in the s ta tu te ,  and you slay "laas, expense8, 

or damage." 

Clark. Yea* 

M%tchelllr We had b a t t a r  s t l ok  t o  the statuee~ 



MT* Lemsmr They have applied %hat language p r e t t y  

/ broadly. I had oooasion to cheok i d  up recently and get  
I 

I 

I a f t e r  a fellow f o r  damages, and X g o t  ell I waa enCitled t o  i 
j I 

I i under the courtte i n t e rp r e t a t i on  o f  t;he present language* I 

I I 

1 Mr, Clerk. A l l  ~ightj l e t  us stiok to the statute. I : 
I 

i 1 

1 I suppose, then, X have t o  do something with that exaeption for 1 i 
.i 
i 

' 1  t h e  anti - tmat  act, whioh %a in the atatute* 
I 

% 

! Mr. MXtohelZ* In fur ther  discussion at our meeting on 1 
1 I I 
I 

form of verbiage I think we oan than disousa this phrase whloh i 
1 
1 

i 
/ you have used repeatedly, Hunless there is a spea i f io  sta tu -  
$ 
i 
1 

, tory proviaion to the oontrary". I think t he r e  i s  ahanae for i 
i 

/ greaC anbiguity abouf 1 % ~  but I jua t, note i t  now, and do not  1 
I 

I 

1 f orrntallg bring it upo I 
' 1  i i 
I j 
1 %  Mr. Dodg ea Mr. Chairman, I am afraid the time has ooms 1 
I 

1 1 
when I shal l  have t o  go, in s p i t e  of the interesting subject 

! 
I 
I i we are on. I have gone th~uutjb. the reat of the rulear, and 
I 

1 

:I have no suggestions whatever, eo far as I can see, with 
, I  
I 
/ ref erenoe to any of them. So I will leave you, expressing 1 

' 1  1 
i 
/ the hope that  I may eee you here in Febm~ry.  
I 

I 

1 MY. Mitohell. We are sorry t o  have you go, 
1 
1 
I Bdrb Dodge. I am sorry t o  go1 bu% t he re  is nothlng in 

the relnaining rules that I: could add t o ,  anway* 1 

(Hro Dodge then left the oonferenae roomr) I 

I 
I 

I 

I I 

Mr. Lemann. In the langwqe to which we jus t  re fe r red ,  i 
li 1 
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general wording of the statute, You s a i d  "less, expense, 
I 

or damage caused by the improvident or erroneous issuance of 

such order or injunationwp The statute says, "pepen% 

o f  such costs  a& damages as may be i ~ o u r r e d  or suffered by 

any par ty  who m y  be fauna t o  h ~ o e  been wrongfully enjoined 

or reatralned 'cherebg." I had oaoasion t o  oheak that up 

not long ago, and it has been very fa ir ly  an8 l i b e r a l l y  

interprete8, and you have a l o t  af cases under it now+ 

M P ~  Mitohell* We should adhere t o  it, becauae we are 
I 
I 

proposing Co gut in a no te  here that: we have adhered to the 1 
I 

etatute as n e ~ r l g  as we can, and thae might oreats doubt. 

Hy. Lemann. AB it  stand^, I th ink  i t  probably w a s  an 

attempt to enlarge the amount t o  cover items l i k e  attomeycsq 

$t36bp 8%0* 

Mr. Clark* A l l  rlghtj we w i l l  limit i t  t o  t h e  statate. 

'EB~'P"* HSt;cheZls me next blpacka$ i s $  

%very t amporary yes t ra ining order sha l l  be indorsed w i t 1  

the date and hour of iseuanoer" 

W s ~ a  aoes that aome Prom? 

Mv, Wiekeraham. Is that  in my of the rules? 

Mr. Mitchell, Bere it %a. It l a  28 U.s&. 381: 

"Zvery suoh temporary roat~a3ning order ahall  be indoraeb 
I 

i 
I with the date and h o l ~  of i ~ s ~ a n ~ e ~ a  I i i 

i 
' i 

= I A l l  r ight  Why should we not leave t h a C  in? d i d  yfu 
i 1 
i 
1 p u t  that; in brackets? :i 
i 
I 





Clark. Yest Seot ian 383. 

MP. Mitchell. Yes. I suggest that that be l e f t  in. : I 
i 

M ~ ~ D o b i e .  That i a  word for  word^ is i t  no t?  I 

! 
MP. Lemenn. Have you omitted the part of seotion 783 / 

t 
I 

wh?.a.ch providos that -- t 
I 
I 

j 
 very such temgorarg ~ e s t r a i n i n g  order + $6 * shall by 

1 

its temrr expfre within auoh time after entry, n o t  to exaeea ; ! 

ten daya, as ths'oo~lrt or judgemay fix, unlelas withln the 1 
i 

time s o f i x e d  the order is extendedfora  like period for 
1 I 

good otauere ahom, and t h e  reasons for maoh extension s h a l l  b4 

entered of reoord"? I 

I 
MY* Clark. I oannot; answer t h a t  f o r  the moment. f 

i 

i 
Mr. Lemann. On a quiok look, I do not see tha t .  I 

i 
1 

Myr Mitohell. Where do you f i n d  Chat? I 

1 
I 

Mr. Lemann. It IB the seoond sentenae of 28 U*S.Cr 

" ~ v e r g  suoh temporary restraining order sha l l  be 2 

I 

i 
indorsed w i t h  the  date  and hour of issuanae, ahall be 1 
forthwith f i l s d  in the olerkte off i c e w  -- 

That is in hem, the f i r s t  two llines of it, I thinkr 1 
i 
I 

IMP* Dobie. Down t o  *rsoorbV& but the r e a t  of k t ,  about; 
i 
i 

expiring -.I 

"and shal l  by i t s  t e r n s  expire within euah time after 

entry, not to exoeed ten day@, 88 the oourt or judge may 

Pix,  unlesa within the  time so f ixed the order is extended 

for a l fke  gerlod f o r  good cauae shown, and the reasons for 



such extens ion  e h a l l  be entered of reoord* -* 
>\ 

I do not see that,  on a quick look; but I am not sure. 

alark+ It was partially oovered in the equity rule, 

and we took the eqq5.ty rule, Bagbe f.$ i s  not auffiaien%r 

Sf you w i l l  look baok t o  the t h i r d  aentcsnce, a t  the 

beginning, you w i l l  see that* 

Mr. Lemann* X e s j  I saw that. 

MF. Clark. Tha t  is .not enough? 

MY, Lemmnr Th is  s ta tu te  l a  quite explicit, and I th ink  

the profession has beoome a l i t t l e  used t o  it. 1 have known 

of caaes where %hey have entered stipulations within the ten- 

day period undep the language of the r s t a t u t e  to keep 5% 3.n 

force f r o m  time to time* I knor one case where our judge t o l d  

me tha t  i t  had been a nugsanee in so I T ~ P  as  5% was oonstmed 

t o  ~ e q u i r s  that  i t  m u s t  be done every ten day@* He d i d  not  

so con~ltrue i t ,  but he t o l d  me he had a oase in whioh some 

attorney general had construed that it require8 t h a t  you oould 

n o t  continue i t  more than ten day8 st R t i m e $  and while the 

judge oontinued it, 3: think, a W s C  a year, every ten Slays 

he, aent down an extensions Be d i d  n o t  objeat t o  the ex tene io:  

but it; Elad t a  be done every ten days$ but a f t e r  he h d  done it 

f o r  almoet a gear he then deoided to put 5n.a general 

blenket proviaion that; by atipurulation the restraining order 

could remain i n  $@r'sot until the o o u r t  actedg O n  reflection, 

I do n o t  know whether i t  might n o t  be desafrable, t o  make i t  



&- plain ,that h: tha t  could be done, and to tha t  extent aepart f rum 

-r-- 

t he  statute$ but t h a t  provision of the  statuter, I think, is 

p r e t t y  general ly respeatcld now and watohed by the laueyetra. 

Mr. Nitahello I th ink  we ought go addhere t o  the s t a t u t e  

as nearly as we oan, unless we have aome very oogeab reason 

for  depart ing from it, because I am hoping t h a t  we will'put a 

note, here, at We bottom, that  we have* 

& r  O l a y ' k r  All r i g h t $  I tMnk X can do that* That is, 

I take  it t h a t  if there  seema to be any ambiguity between the 

present equity rule a d  the s ta tu te ,  we fo l low the s t ~ t u t e  a& 

n o t  the equity m l e ~  

Mr. Lemann. I moul6 put them both in -- req~liremenksl 

and limitations -- as f a r  as you oanj do no t  have duplicat ions 

of language, of course, but add them t o g a t h e ~ j  fuse them8 

Mr. Clark. You know, our Conneetiout provialon is t ha t  

3x1 oase of oonflict between rulea o f  law an8 equity3 the 

equity yule sha l l  prevail .  I take it that  here, if there is 

any c o n f l i o t ,  the rule of the s t a t u t e   hall prevaila 

Mre Lemann. I should suppose so. The% would be the 

present situation.  

MY, MitchellQ Are we aatfaf$ed w i k h  t h B  braeke*? 1% 

is the one beginning3 

 very 8u0h orde r  o~ preliminary injunation shal l  be 

apeoif i o  in terms." 

If we are, we have nothing left. We ril l  leave in the 



bracket aa l l i ng  apeo ia l  a t t en t i on  to t h e  Norris-LaOuardia 

B&.Dlark* Notice my note away a t  the bo t tom o f  the pago* 

IIave, you any sugplostione on that -- the  note a t  t he  bottom of : 

2 the gage, as to Rule 110, the second paragraph, reoeivera. 

Mr. Lemann. There a r e  no special rules now on them$ I 

are there? -- I moan, no general rules. There m y  be looaf. 

rules .  I th ink we had be t te r  leave that if there are any 

L ~ o a l  

MY% Dobie. Theyare incluasd in the proviaions f o p .  

intorlocubrg deoreea, of oourse.  

Mrr Lemann. Oh, yes. I had a fellow t ake  one on ma, 

He held me up f o r  about a year, and held  the reoeiver;  and, 

atrange to say, the court of appeals would not a6vance it for 

hearing. i I 

W. Clarks There would no t  be any quest ion,  I take it, j i 
but t h a t  the general praotice would remain. 

Mr. Lemsmn. No; I think not. 

NIra Clarks Mrr Dtokersham, the p a r t i o u b ~  que  leio on 

now i s  thlsr I have a no te  here tha t  I have no rules now 

concerning reoeiversl, as t o  appointment or othemise r Is 
1 

that a l l  sigh;ht -- I mean, the omisaion of any reference t o  j 
I 

r e c a i v e ~ s  ? I 
I 
i 

fistre Wickershame I 1 
r 

Pllr. Leaam* It has never been oovered by a general I 

i 



mle. Do you not  th ink we o m  leave t h a t  t o  the  d i s t r i a t  
j 

aourtsl The only point Mr. Dlark madewas  whether, if we 

aid not  s ny anything about tt -- 
I&* Wlokersham. f th lnk  if you have rules about injunc- 

1 

t ions,  and tha t  sort of thing -* 

Nfr. Lemann. We have never had any spec ia l  rule about 

P~BBIVBFPQ 11 

j 
Mr.Clnrk. I d i d  put in an attemptad omni~ga therum 

5n Rule la, I think probably some onvlium is neoessaryr 
I 

Mr, Ntokereham. Yes; I thi& SUr 

Mr. Dobie. Ae well aa a "gatherumwe 

Mr. Lemann. Would not t h n C  aover it -- I mean, your 

l a s t  p o i n t ?  

Mr, Clark. You may want t o  look at that  rule when y o u  i 

ge t  there, as to whether t h a t  is tho oorreot way t o  put it. 

Myr Wiaksraham. I have nut thought of th i s  befo'are. I 

am j u s t  wondering i f  we ought n o t  to have a rule on reaeivermr. i 
. + 

If you have no rmle a t  a11 on the subjeot, you will leave it 
1 

' a l l  up in Che air,  2 % 

Yltokellr Tho equity rules M v e  never ouvered it. i 
J 

MF. Rfekereham, I r o n d e ~  why-. 

Mydr .  Lemcnnn. Hobody has had any trouble with that betng ud 
i 

in the  aPr; has he? t 

1 &. Mltplhello The practioe %a all we are interested in,.! 
1 

not; the r i g h O ,  and that haa been dealt  w i t h  by loaal  rules, 



&P. Dobic%. I khthink it might be hard t o  touoh it gent ly  

rithouG golng deeply i n t o  it, ahich would unauly expand these 

pules. T move it ba om$t%ed, 

Wickersham. 7: have not  given nny speo ia l  thought to 

the subject. Leave it f o r  the present, at a l l  events, just 

as it in. 

s919-& 

RVUI 3.12, INmHCTIOB PElBDINo APPFAL 

l%t;ohslle That o~rp?%ers us ovezg to Rule Ill+ 

Mr. Tolman. 1s not; tha t  elmo& preoistsly equity rule 

741 

Mllrh Olark* I think 3. i  tist yes. We have added -- 
B Y ~  Dobie. You have left; out "st Ohe time of suoh allowe 

arntlervj have you not'? 

Mr*Bickershnnrl You have shortenard it a l i t t l e r  

Mre Olark. I have put in "an interluautory or f l n a l  

order  or j&gmenCn. That was t o  aooer the matterr .of appsala , 
the 30-day stat;ut;e, rhiah is baak apposlte "appeaLsW* . 

Mr. Lemann. Ie thin Rule 111, nor? 

Mr. Clark* Pest Rule 111. 'Phe reaeon I put in 'inter- 

loautory" there in the aeoond l ine  is beaauae of the s t a t u t e  

which %a oopisd  opposite Rule 105, 28 UISICa 227, provicling 

f o r  an interlooutory appea3. riChin 50 days* 



Mr. Dobie. You l e f t  o u t  the warde "st the time o f  meh 

a l l ~ l r a n o e . ~  Did you do  that deliberately? 

M y d  Clarke Let me, aeee 

Mr. Dobie. %t the elme of such allowanoewr That 

evidently tyoontemplated tha t  this mag be done only a t the $%me 

he allows t he  appeal* 

Mr.Olark. I took it out beoause he i r  n o t  going to a l l o t  

t h e  sppes l*  

W +  Lemann. I am srondmsring whether you know what the 

broad appliontion of this is. Isam not sure I read it oor- 

r e o t l y  on the f i r e t  reading. In ath~ee-judge case, would 

thirr pernit; one judge to act?  

NF. Mltohellr The epuit;y 636. 

MF. Lemann. One judge aould not allow t h e  appeal. If 

he can keep the resCraining O P ~ @ F  fn loroe during the penden0 

of the appeal, that glvea him a pre t ty  broad poprep. I am 

thinking of thoae oases t o  enjoin S t a t e  statutes, or, in the 

old days, to enjoin telephone $rates& 

Pdr. Olark. Let ua look at that  a t a t a t e  wh%oh appears 

under Rule 110+ That i a  sect%tiion 380, I think* 

~ r .  L~mann.  Beation 380. b hat i s  the three-judge statute 

but under that  statute 2% has been speaificcllly held that 

one judge aannot grant the  appeal$ because we, had a case %n 

which Judge Forrter t;ried t o  do i t ,  and it rlia not work. Be 

happeneA t o  be the dilrsenting judge. 



. , Mr, Lernann. My partner had the case. It was a rate 

case, and we l o s t  if before hent three-judge c o u r t ;  but FOB%RP 

diseented, and Foster got  an appeal.. As a mratter of f a a t ,  

Foster  had asked the o the r  judgea, and they said, "It l a  a l l  

rightR, and they sat it aside in the Supreme Court.  

Mr. Dobiee The old squitiy rule evidently contemphted 

that this was jjllst something $hat was incidental t o  the 

appealr Of oourae we do n o t  have the allowanoe of appeal nun 

but th is  mle aa we have it no* allow@ hhim t o  a c t  latepa 

Suppose you got one of those caeee. An appeal has been 

allowed$ and, as you say, Judge Foster can hop in and make so 

ordsrj or, if you thought the other man rae moye favorable 

t o  you, Judge So and 90 oonld make aome or8er. 

In other words, aheCher inf enantionally or not, we have 

broadened the soope of th i s ,  beclause the old  preaticre raB 

purely in conneotion w i t h  the appeal, and it had t o  be done 

when the appeal was allowed* Now ore do not requira any 

allowanoe of appeal, o f  ooupseg but in flatting that o u t  you 

do not m ~ k s  any proviaion for  limiting the man at a l l .  

Mr. WIitohellt Yolu? point  ie t h a b  a f t e r  the appeal is 

gerfecrtod and pending in the aourt of appeals, the judge who 

tr ied the case could sake a stay o r d e ~ ?  

Mr. Dobies Yes:  any one judge could just hop in and 

oould modify,  ausgend or restore the injunatlon. 



Mr. Lemnnr I not ice  that Hopkinsf Notoa to Equity 

Rule 74 conta in  the following note3 

Quot ing from a decision in 21 F. (26): I 
I 

" ~ ~ u . t t y  Rule  74 speo i f ioa l ly  reatriota t h e  granting o l  : 

injunationa pending appeal t o  aaaea (1) when an lnjunotion 

has been grante8, and (2) when one has been diaaolved. It 
i I 

I dues not  inolude oases where an injunation, or rerrtpainllng i f i  1 
I 

order, has been refused.' HevYork L i f e  Insurance Oompnny 1 
r 

v. Ms~shall, 21 BI (26), 172, 1761 opposed Co the other aaaeai  

/ /  t o r y  orders, alea; d2d you not? 
] I  2 

My4 Clark. Yea; I d5d4 T.hat 3.8 beaause by 28 U I S b C r  
I 

227 there  is now nn appeal from interloautory orders. That I 
I 

appecars beok oppoaite Rule 105 -- 28 TJ.BIG. 227. i 
I 
i 
II he Lemann. If several jndgea are required for ths 
I i 
I result, it doea not  seem t o  me one judge should hsve powers j 

i 
! 

, I  as p e a t  as this. 
1 

i i 

1 Mr.bbie.  I think gouhnve t o  make two things. The I 
I 

I 

I 018 thing was solely in oonneotion with the s p p e a L  fixing 
$ I  I 

1 oonditions of an appeal, and had to be done thdn. ii 
I 
! 

I{ 
I 

Mr. Wiakersham. But supgasca there i s l  argument; the 
I I 

I I 
i 
I :I three judges take the matter under advisement, and they go 

!i I 
h e i r  respeative homea. By and by you g e t  word that  the I 

I 
!/ c o u r t  has dsoZded the matter, and has deoided against the 
E 



; injunction, UP has granted an injunction, whatever you like. 
I 

/ Ycu havo to chase aroclnd t o  find th~ee judge8 to pass on the 
1 

I 
i 1 supersedeaa on f3pp@ELlr That  would be pre t ty  intolemble.  
I 
I Mr. Lemenn. You have to do it, though, under that 

I 

:i I; deois ion  we had in the hmbmland Telephone aase. The grant* : 
i 

'i I 

I/ ing  of supcprsadeas Bid not d i p e o t l y  involve t h i a  mls; but 
I 

IS 

I 

l i 

./ Foccter lmdertook to grant an order of appeal, whloh would have! 
b r 

E 1 oontinued the or ig ina l  restrat .ning order Sn force. 
I 

I 

I 
I 
i 

Mr. Mitohell. Thpl dfsaenCing judge, o n d i s s o l u t i o n ,  
i 

: ordered 5% kept  in effaot .  1 

l i 
i 

'! Mrr Lemann. That, is ~ e a l l y t a h a t  was attempted t o  be  donat,; 
I /  

I 
i 

i althotlgh I do thlnk ha had aansrllted th?bthn. judgee, and they! 
,I I i 

had t o l d  h i m  it %as all right; but hs was the on ly  one who I 

i 
z I 
!I aignod it, and Mr. Huey Gong, who was then repressnting the, / 
I! 1 

/ /  1 ;  Public Servias Gomiasion, got the Supreme cour t  of the uni ted!  
!I I 

I S t a t e s  t o  d i e m i s s  tt on the ground Chat Foeter had no right to1 
:I 
.I do i t .  
;I 1 

'j this shal l  f ollov Ghe requiremtsnts of SeoCion 3801 1 I 
i 

Edr. Witohell. Seotion 380 does n o t  deaL with it 3 does / '  
1 
I ;I %t? I 
I 

I] 

1; i 
t i  
r l  

Mr. Clark* Seo6ion 380 is ~ g p o a i t e  Rule 110, page 2 o f  
1; I j  1 the  oomm~nt;~. 
!I 

;I I 
d 

I 

/ /  MI?+ MUIit;ohallo Whftro does i t  deal wZth i t  -- down at the i I 

1 

I /  
bolt; tom? 11 

j/ 



C l a ~ k *  X am not  aure i% does deal  w2th $tp 

Mrr Mitohell. It does not  say anything about "pending 

appealv; does it? 

Mr. ~icker iham.  Oh, well, if it doe8 no t  -- 
MY. Lemaaun* 1 do not think B u r  

Mylr. Wioker~rhala (readingr ) 

''~n appeal may be taken direat  to the Supreme C o w t  of 

the United Stat08  f rom the order granting or denying, a f t e r  

notioe and hearing, an interlocutory in junct ion in mch oaee. 

It is f ~ l r t h e r  provided that  if before the f l n a l  hewing of 

auoh appl icat ion a sldt ahall  have been bpought in a court 

of %he S ta te  having jurisdiotion thereof under the  laws of 

such State, t o  snforoe such statute or order, aoaompanied by 

a atay in suoh S t a t e  oourt of proceedinge under such statute  

or order  pending the determination of auah suit by suoh Sta te  

ooupt,  a l l  prooeedings in any c o u r t  of the UniteB States t o  

restrain the executfon of auoh atakute or order aha11 be 

stayed pending the f ine l  determination of suoh auit  in the 

Mpr Lemann. ThSa oase is oopiously reported inlbbie, 

to the extent of about ten gages -- this oaae of Cumberland 

Telephone and Telegraph Company V r  Louic~iarna h b l i o  Service 

Com%~t;91on~ 

BIr. Dub%@. It heM a whole l o t  of t;hfngs. 

Lemann. 1% is 260 u.s., 212. 



H r .  Dobie. Where %a it in the BibleT((Laughter+) 

Mr. Lemann. Y,ur Bible? There are about 12 pages 

quoted. I want t o  see ishere, you quote it on t h i s  appeal 

point. On t h i a  one-judge point you ap$arently thou&% it 

m s  very imgartnntr Here %e the way you a t a t e  the result: 

"On apgera2. from a f i n a l  dearee granting UP diaselving an 

injunotion, the  judge allowing the appeal who took part in 

the deais ion o f  the oaae m y  suapend, restore or modify the 

injunot %on during the gendenoy of the, appeal. Equity Rule 

74. See, also ,  Cumberland Telephone and Telepaph Gompany 

V+ h u i a i a n a  Pl~bl io  S e ~ v i o s  O o W s  sion. " 
M r r  Mitohell+ We$ that a three-judge case? 

Mr. Lemenn. ThaC was ar three-judge caeet yes. It was 

a kind %hat aould not now arise, under the recent statute, 

because it was an injunatfon in the Fedesal  aourt against the 

S t a t e  cammiesion on a rate case3 but i t  m y  cans up now in 

o t h e ~  injunotinn~. For instanoo, I now have a chain-atore 

tax oase where I ana enjoining the S t a t e  ahain-stars tax. 

%ere have been 8 number of such a a a e s ~  and where they have 

kept the  SnjunaCion in forcle whare We, lmer court  has 

f i n a l l y  denied the in junot lon ,  they usually g lao  a restrain-  

ing o raer  and then have a hearing, and in many o f  the= 

recent ly  they have denied the injunotion. 

MY. Wickeraham. Waa thta in the d i a t r i o t  aourt? 

Mr. Lemam. Yea J before three judges5 but they have 
I 

I 
I 



I 
i permitted we injunation t o  relnain in foroe pending the 
i 
i 
-/--appeal# but t h a t  is a igned  by all three judges* I do not i 
I 
j think a aareful lawyer would take a chanoe, r e a l l y ,  on one 
i 
I 
/ judge, even where the judge warJ n o t  a dissenting judge* 

t 
1 

1 # 1 
I 

I I 

;/ 
Mr. Mitohel lc  I would not  change Wtalanguage, in view of; 

I 

/ that .  1 would leave 3% * A prudent lawyer will get  the whole i 
I 

I 
I 

'I- o o u r t  i f  he o m .  If he gets  caught unexpeotedly -- if the 
! 1 

! a o m t  hands down itcr deoieion, and the judges have aoatterea 9- 
i 

'i he wtll go to one of them. He w i l l  no t  go to the diesenting 1 
I 

i judge; he w i l l  go t o  the presiding judge, Probably the 
i 

1 
1 
I 
I dissenting judge would m f e r  him t o  the presiding Judge any- ; 
1 i 
1 I 

'I ! 
1 

' 1 
i My+ Lemam, Ought we not t o  examine these aasea and 1 
I I 
i z I 

ji cheob up on them before we undertake t o  do that S It migh:ht ' 
i 
I 

$1 be thot~ght  tht-hnt we wanted t o  change the praotioe and give 
I 

I 

ri ourselvsa some easier wag of taking 
I 

I 
I 

Mr MiT;oheLlr Rule 111 i s  tentatively approve8, sub jeot,j 
1 

1 I 

however, t o  t he  queskion as t o  whether the order #ha l l  be 'I I 

I 
I <  i 

made by the a o ~ l r t  or by a judge who took part in the d a ~ i s i o n , ~  
'! 
I I 

I and we sha l l  h v e  to look up the practise. i 
I 

I 
l i  ! 

I 

! 
Bh-4. Clark. Perhape we ought; to oonaidar a l i t t l e  more I 

I 

Mr. r)obiefa p a i n t ,  I th ink he would l i k e  t o  Leave 5t %t the j 

i / t i m e  the not ioe  of appeal is f i n a l " .  / 
I ! 
i Mr, Ilobie. We should be on safer ground if t h a t  oould 1 

1 

j I 
i 

'1 be dons. That was the 018 ruler 1 



&, CXaa?k, MY, D u b i e  does not l i k e  i t s  
r 

2 Mr. Dobie, No8 I did not say I d i d  no t  l i k e  it. I beg 
I 

; yaw? pardon. I say we have extended it. X d i d  not say I i 
I 
I 

i 
1 objected t o  t he  extension. The old ruXe was ~ o l e l y  in aonneo- 
i 
I 

t i o n  wi%h the allowance of the appeal, and it s a i d  "at that  
I 
I 
I t i m e " ,  Now, of oaurse, we do  not have to have  an appeal s i  

2l 
i 

allowed$ and, adoptlng the rule rrithout tha t ,  there are no 
il 
:I 
I ]  tf me l i m t t a t f  u r n  on 5% a t  all# 
,I 

I Hrr Lemann. In gractioa, w t l l  no* thia h a p p a t  If you 
:I 
I: 

1 were the plaintiff, and you asked f o r  an in junot ion  and the 
i 

court  denied it, and you took an appeal, you would have to be 
: j 

I 

:I very quiak t o  g e t  an order -- 
i 

s f  Nlr. Dobier I clgree with you. 4 1 

b. Lemann. Beoause you woula be without protection 
i 
I 

'I meanwhile. W i l l  no t  tha t  @over it? 
-1 
i 
I 

:t 
Mr. Mitohe21. la; his point is that it purports t o  

I 

-1 extend the author i ty  o l  the d i g t r i o t  oourt in8efinitely, even 
? I  
'I 
/ a f ' t e ~  the gerfeotion of the appeal in the aouri; of appeal&; 

I f  
I 
I 

'1  and I think his gotnt i s  a good one. It is a qneetion of the 
i 

11 
i jurisdiotion of the loser aour t ,  i t s  power t o  Bo th is  sort of 
I I 

1 
thing. You m i g h t  say "st any time before %he appeal ie .j 

didcketed in the court of appealaeH :! 
$1 Mr. Lemaxxnr When would you be l i k e l y  to go to the 

1 

1 1  

11 d i s t r i o t  oour t?  In what p r a a t i c a l  oases would you be l i k e l y  1 
'I 
j go t o  the dist;rict oourt af t a p  ehe appeal has been f &led? X 
;i 
I 



t 

dannot think o f  any. Usually, the f e l low ~ n r f i o  wants the in- 1 - -  I 
- 1 

junc t ion  to stay i n  force -& 

1 

1 I 

HT. Editohell. He wlaill  go psomptly, undoubtedly; but 

suppose the other fel low raised a roar about it, and wanted ; I 

h i m  t o  reviae it in i t s  term, or aonethingr XP you limited 
j I ; 
1 : 

it to the exaat momant when t h e  appeal was f i l e d  or allowed, i 
I 

he would not hnve any tmthority to laocllfg hia stay order  at i 
I 

all. Tha t  is the thought that  %a in my head, t h ~ t  he ought / I 
z 

t o  have BMer to dea l  with thh x i  t i  80 muoh that the 1 

t 

man who wanted the stay would no% apply  promptly, but I was 
I 

I 

thinking about modification o f  his order -- an order matie 
I 

I 

I 

i 

i l l -adolsedly ahioh he wante to change* 1 
i 

Mr. Lemann. There i a  no time limit here, aid he ia I 
I 
f 
I 

objecting to Gh6 absenoe of tfmca l i m f t .  FlIra k b i s  suggestsdj 
t 
i 

the pose ib le  gutting in of a tlme limit. i 
5 
1 

I 
MyQr.  Mitohell* The time limit I muld suggest would be i 

* 

*at any time prior to the daaketfng of the appealR& After t h a t  / 

you would have t b  go to the upper courta f o r  your stay.  I 
My. Lelnannr I thqink that is the law anyhow. . 

f 
j 

Mr* Yitahel l r  ( t o  Mr. Dobie)r Does it satisfy your 

ideas there? 

M F ~  Dobie. Yea. Really, t o  be p e r f e ~ e l y  frank, 

said, I had no def in i t e  ideas on the subject* I just wanted 

Lo ratso %he, point, 

I 

Mr. %%ditohellR Mr. temann makes %ha pain* -- I 

I 



2247 

Mr. Dobie. I thitnk it is a good one. 

M y r  Mitchell ( con t inu ing$)  T h a t  this glves h i m  

au tho r i t y  to make any order up t o  the t i m e  the appeal is 

daoketed. After tha t ,  his jurierdiatlon is dives t ed ,  and he 

cannot act anyway. 

Dobie. I thilnk that is ent f re ly  a l l  right* You a m  

going to look into these three-judge caaes, I underrrtnnd, and 

r e p o r t  back? 

Mr. Clark. Yes@ Your suggestion i s r  "at any time up t o  

or until the appeal %a docketedn? 

M F ~  Lsmauln* 1 think the Idea l a  t o  leave ft as 9L is* 

Ir.MitaheLla Beoauae that l a  the l ega l  sffeat o f  it. 

Mr. Lemann, We w i l l  not need t o  say anything about it. 

NrJ, MStchell* NO* 

& r  Lemann. 'Fhe only note t o  be made is to look into 

the powers of one man. 

&r Mit~hellr I think it might be ooncltrued tha t  it 

would h v e  t o  be done when any appeal is taken, baoause it 

says 3 

#When an appeal Jb 4 9 i s  taken --, 

The judge may do this* You mean 

Mr. Lemann* I think he has to d o  it anyhow. He w l l l  be 

Mr. Mitohell A l l  right, 



RTJm 3129 EXECUTION , 
I 

t 
I 

- - -  . 
I I&. BIitchellr Now ass  ko Rule 112. This is one on i 
1 
I 

whish I have a note a s  t o  whether or n o t  we have speoflfXoally ' 

proviaed for superse8easx We have ref'erraa t o  it, but re havp 

no t  ageoif iaally provided f us it 4: 
I 

i 
Mr. Olark. I refer be& to the statute in eff eclt;. Here; 

we oould try t o  oover i t  by w h a t  I should think probably had i 
1 

better be a ~ g s o i a k  PUU* i 
i 

A t  the end of the first  sentenae, it reads: 

wUnless a stay ha8 been p a n t e d  %o callow a motion f o r  

rehearing or new tr ia l  Lo be f i l r d  or pasaed on, or unless an ! 

appeal haa been taken and a supersedeas bond given." g I 

I 

Thus e are two d i f f e r e n t  proviaione, and aye  oavered by i 
I 

i 
28 U.SsC.  alrendy. One of them %a the 42-daya s tay  on motioni 

I 
I 
I 

f o r  new tr ia l ,  and %he o%her i e  the stay on f %ling the I 
7 

I 

supersedeas bond. Would you l i k e  to have me i n e e r t  a rule, 1 

or perhapar two miss -- I do no t  know whether they need t o  be j 
I 

separated or not I- gfring the substanae of thoae two 
i 
I 

sta%u.t;es? I 1 

Mr. Mitohell. The etatute has a hiatus in i t ,  aa I 

pointed out the other day. It provides that a a tay  of &? 

days shall be granted  t o  enable a man t o  make a motion for I i 
i 

i 

a new t~ialr There f s not a word aslid about grantfng ca s t a y  

to enable him Co perf e a t  his appeal. The practice is t o  get  I 
I 

yow stay anyrrray on the aupporrition you are going t o  make a 

I 

i 



motion f o r  a nev t r i a l ,  and awitah around and take advanta ge 
\ 

it to p e r f e a t  your appeal.  

I Chlnk the s t a tu to ry  atatemen* ought t o  be enlarged so 

aa t o  authorize the g~ent ing  of a stay o f  exeoution for 4;! 

days t o  allow motion for .new e r l a l  or appea3s 

Mr. Lemennr Provided he furnishes a superse8eas ihrkthln 

tima otherwise pxavidad. You would not  want t o  authorize a 

delay as long rts tha t  r i t k o u t  aecurityt would you? 

My. Nitohell. Ordlmrily,  a stay l a  granted as ra matter 

of  oourse in every Pedess l  judgnknb b&~hat i e  that a t a t u t e l  

Have you a ref ere no^ to i t? 

BIT. C l ~ ~ k r  Pegj it l a  oppaa i te  Rule 112 -- " e t ~ y  on 

aonditions.  * 

Mr, Mitohell. Is it on aonditiona? 

Mr. Lemann* Pea: but it givee h l m  the ri@t to a a l l  : 

f u r  seaurity, ae I read 10. 

Myr Mitohell. That is all r igh t*  

BJ~lrr Lemann. In our S t a t e  now you have t o  appeal in t e j  
- 

days and f i l e  R bon8. I do  not  think it l i k e l y  that  our 

P'aBerel judge, with t h e  baokground he haa, would ba disposed 

to allow R delay of 40 day8 without  security$ but hia way 

o u t  would be -do 

Mr. Oherry. Be has it in the ostatute. 

Mr. Lernann* Peal it is in the s t a t u t e  now. 

M~~Clark. What about the next sta tute ,  jwt  below i t?  





oonform to the pract ice  i n  aomon-law actiona~ and in some 

--qE the Sta tes ,  l i k e  mine, I thlnk the)++% is a muoh less  t i m e  

for aupersedsas even than t h i r t y  days* 

Ref erring t o  your aatalogue of ab~ogated statutes, Mra 

Clark,  I wonder if you are a180 going t o  make a oatalogue of 

nun-abrogated sta tu tes .  That would be a very usefulBible  

$UP t h b  ~B'(w$BS€~ a 

Mr. Wickersham. That  would take a good deal  of work, 

though. 

Edr. Lemann. He has to go all through this t o  see wh-kh 

ones he haa abrogated. On prooedure, Wiakershaa, he has 

t o  look a t  Chsm a l l  t o  aee arhich ones he l a  going to preserve 

or abrogate; and it would be a rnlety aonvenient thing, f r o m  

the standpoint of the f3haimnants handbook, if we had sumeth5ng 

t o  show U)LB what i s  not abrugate4. T h a t  is what we rea l ly  have 

to go and look a t q  

Mr. Mitohell* 1 started reading every Federa$ statute 

in the  Judlo ia l  Oode that has anyChing to do with practice, 

making notes as ta whether we had aovered them or not& 

Mr. Lemannl Somebody must do it. 

Mr&lark. We have been doing that, yelit but Che only 

statutes you have in mind are those in 28 U.S.C.; are they 

Mr. Lemennr Year I th ink  %ha% is *ere they sse 

oolleotedg but I should hate to have eome one aome along an8 

say we had overlooked something6 



Mr. alark.  Thn t is what a oontinuing oommit t e e  is for* 

MY. Lemann. I mean, something very glaring. 

MF, Olark* 

Mr.Mitchella It is understood t h a t  e i ther  in Rule 112 

or in a separate rule, whichever the Reporter thinks advia- 

able ,  we are t o  put in affirmative provflsions respeotlng 

granting stays ta allow motions for new trial and appeal, He 

can W O P ~  2% O U % ~  

Hr. Lemann. And the matter of eupetraedeas is t o  be 

left to the exiet ing ~ l t a t u t a  -- I mean, about the time 

within whioh it i s  taken, the bond you m u s t  g ive  f o r  it. Ths 

statute on the bond, I am aure, i s  l i k e  the Snjunation bone 

e ta tu te  -- "5uoh costa  and danagee as the party may suffer %P 

his  appeal l a  dismi~ l sed 'C-  buC it has t o  be f ixed by the 

cour t .  The Supreme Court rule said l i t  should not be l e s s  

than the m o u n t  of the judgment, 

Yr Nitohel l .  Have we no rule about supereedeaal 

nbr. Lemann. Hot about amount and time. The only thing 

we R e h a v e  is t h l s  and that  genesel appeal provierion arhioh says 

you shal l  take the appeal within the tima fixed by law and 

upon f i l l n g  8 bond approved by the o o u ~ t +  

Clark* T h t  9s c r o r ~ a o t ~  

Mr. Mitohell* We ought t o  p ~ u v i d e  for i t  i n t h e  rmlee. 

The lawyes8 ought not; to have t o  lnull around in the statutes 

t o  know how t o  take an appeal& 



I 

I /  make a motion to aek the Reporter t o  look up the s t a t u t e s  
I 
t I 

ii and i nco rpo ra t e  them i n  the rules  'l 
11 
)I 
il 

Li 
Mr. Clark. You mean look up the rulea, do you not  l 

Nlr. Lemann. The statutes and mles eepeatfng auper- P 
k 2  t 

sedeas, and the time, and the amount of the  bond, and inaor- 1 
I 
1 I 

( objeotion. I 

i 
{I 
ii Mr. Wiokershnm. I euggest;. that this lacst sentence be 

11 
' 1  s t ~ % a k e n  oub;, 

I 

I 

:I i 
1; 

I I 

Mr. Clarkr Yeat I th-lnk that should go out, in view o f  i 
21 

ij what we have already d s a i d e d  in other casescs 
I 

1 

z t  
!I I 

I 

!I hAr. R&rickeraham. I should strike it out in all oases, 
I ;  I 

I 

i 

'1 and leave it to the general rule. I 

it 

I /  1 
ti 
$1 

MF. Clark. Poll probably w i l l  want t o  look at the  matter 
i 

I j /  I 
iia l i t t l e  more, perhaps, in oonneotion with Rule Il3a You 1 

[ I  I 

i/ w i l l  notiae that Equi ty  Rule 8, down on t h e  opgoeite a ide*  
$1 i 

j l  

i /aovers  a lot of things* We first put in exeaution here, and 
11 j 

then we had a separate pule an them subsequent thingas and 

I probab1.y should mention thier We put in t h i s  provirrion, 

too ,  in Rule 112, that -- 
?En % a h a  where ao-oalled/equitable astaoter aan be 

reached only by a aagalrnte action, such ao t ion  may be d i s -  

pensed with and supplemental prooeedings may be taken in the 



1 

I I 
1 
i o r i g i n a l  action In l i e u  thereof." 
I 

We wanted t o  cover a l l  supplemental proceedings. So I 

th ink we probably should adjourn, but Z wanted you to have in i 
I 

mind tho f a o t  that* I tried t o  make Ch& rmle inclusive there. 

(Thereupon, 8% 1210 ofalack Fomer a reaeas was taken for 



APTERNOON SESSION, [ 

The Committee met, pursuant to recess a t  1:55 o*oldck p,m; 
: 

RULE 112 (Continued) 
I 

MR. MITCBELL: Rule 112. I n o t i c e  you refer t o  

4L 

t i  successor in interest. I do not know the  object of t h a t .  
i i  1 

" i: The equity rule merely s a i d  f i n a l  proaess and execut ion,  and 
1 

ir 
il I :  s o  on. D i B  it say anything about successor in interest? 

!j What is the poimt about %ha%? I 

I 

ir j 
J, MR.CLARK:  T h a t  i s m a i n l y t o c o v e r e n a s s i g n m e n t  of ; t 
li I 

" /I the  judgment. I 

I $ 2  

I :I &R. WICKERSHAM: Would you n o t  say, j u s t  f o r  c o n ~ s n i e n c e ~  
2 %  

it 
the  judgment creditor? I! 

I :  
'r ! 
1 HR, MlWmLL: Shoulc! be e n t i t l e d  t o  the right? 
I ' 

MR. WfCHERSNAM: Yes. I i  
I' I 
1, 

t l  
If MR. MITCHELL: Or d o  it as the  rule has done, -- process 1 
1% i 
i! 
1: to enforce decree for payment of money to be w r i t  of execu- I 

I 

I i : j 

!j t i o n .  Would t h a t  make it necessapy to leave in any reference i 
1 i i 1 i 

jj to successor? f 
$; 

! 'r : 
I MR. CLARK: I do not know. I suppose t h a t  would be 1 
II I 

1; implied, would it not? 
f j  
4 
I $  
il MR. HITCBEEL: I t h i n k  SO,  

MR, LEWN: How about followiag the e x i s t i n g  practicer 
i I E 

i 

ji in the execution of sales? There is a s % a t u t e  now t h a t  i 

I ]i 

11 requires every judicial sale  t o  be a t  the pr inc ipa l  front dour / 
!i i 

= :I 

i! ti of the court house of the  county, and we do n o t  make any sa les  ,/ 



in the B t a t e  practice, a t  t h e  pr inc ipa l  door o f  the aourt 

hopla s , The S h e r i f f  se19a real e a t a t e  where auctioneers 

sell it, a t  the auction exchange. I do n o t  know whet he^ 

t h i s  language roula have the effect o f  abrogating that  

Federal s t a t u t e ,  and, if so, I t h ink  2t might be a d e s i r a b l s  

abrogation, I j u s t  make a comment f o r  the Reporter, 

if he has not  run into t ha t  s t a t u t e ,  to include t h a t  ambng 

those t h a t  might be abrogated by t h i s  rule. 

MR, FICKERSHAM: Supplemental proceedfngs may be taken 

as o r i g i n a l  a c t f o n  in lieu thereof .  We have no p r o v i s i o n  

here' ]for supplemental proceedings, have we? 

Hi, CLARK: This is to do it, 

MR;,WICKERSHAM: I mean, if we are  going t o  put in here 

procedure on supplemental proceedings,  t h a t  is quite an 

elabora te  procesa, 

MR, MITCHELL: A 3 1  you mean here, is Ghat you fol low 

$he Q%;ate? 

MR. WICKERSHAM : According t o  the S t a t e  practice? 

MR, CLARK: Yes, 

MR, WTCKERSMM : That is a l l  r ight .  

H3Ro LEMAH t Would you put the  State  praotice i n t o  the 

Federal Cour t  'in t h a t  connection? 

MR, LENAN: Would t h a t  give you, perhaps, a very novel  

system of practise in the Federal (Oourts, in fol lowing your 



general line-up? I do not know. 

@ W e  HITCHELL: There is always, of course, the ques- 

t i o n  s f  whether you g o  so  far. You have g o t  a general s e t  

i: of ~ ~ 1 8 8  here, If you made one rule instead of 120 an8 
1 

I 

s a i d  that a l l  practice and prooedure in the  Feaeral courts 
r [  

!1 
;; would be in accordanae with  the l o c a l  practice,  you would not 
I 

:! 
!; be f o l l o w i n g  the s t a t u t e  because there would be a system se& Ti 
%: 

'1 up in every d i s t r i c t .  We are i n f r i n g i n g  on t h a t  in part 
d !  $; 
$ 1  now, but I t h i n k  it rests l ~ r g e l y  w i t h  the c o u r t .  I have 
r l  
3~ 

kept quiet  about it although I have doubts about it, on the 

theory  that we would no t  go any fu r the r  than we needed t o ,  

but it i s  important  t o  do it in s p e c i a l  proceedings, and if 

the  court says it is 0. K., t h a t  is the last word. 

MR, L.EXiAN: I was not thinking s o  much of that  as I 

was of the p o s s i b i l i t y  that we might be encroaching upon our 
ii 
2: $1 ideal, b e a u t i f u l ,  symmetriaal system of praoedure for Federal 
L + 

@ oourks wl%h a lad of hybrid processes used in Bta te  courts f n  

1 these connections.  That La the  only thought, You see, 
i; 

[ Sf you 30 ahead accordinq to the S t a t e  practice in t h a t  
j/ 

$ 

[/ kind of oases ,  I do n o t  know whether the State practice f i t s  
t z  

11 i n t o  your general  pioture or whether you would be -- 
!/ 
j/ 
E i  

HR, MITC HELL : A l l  we have done here, f i r s t ,  is to 
!I 
I! fallow Skate  prao%ices as near as may be in writs of exeou- 
Bj ;I 
[ t i o n ;  second, there  is a reference, t o  so-oal led equitable  
1 r 
$ 3  I 

ii ssprets which allows us to dispense with the  S t a t e  practice in 





MR, TOLMAB : If a man has iC hidden i n  a safe dapos i t  

box you canW reach it. 

h!R, E I W m L L :  Why donct you provide somethi~lg in t h a t  

general  qlause about attachments, and s o  on, and put f~ 

proceedings supplemental to execution. 

MR, LEMAN: He is speaking there  of proceedings before 

judgment and here he is t a l k i n g  about prooeedings a f t e r .  

MR. CLARK: We may be s i f le traoking the idea, of course, 

What ws wanted to do was t o  avoid the necessity of an 

independent,  new s u i t .  

MR. M ITC BELL : That i s  all r i g h t ,  but in doing it you 

Limited, as the Major says,  supple~ental prooeedings t o  t h a t  

type o f  a situa%ion,  

MIR , W I O  KERSHAI : If you say proceedings supplemental 

to execution, takiag t h e  o r i g i ~ a l  actioa in conformity, as 

gear as may be, siCh the  S t a t e  practiae -- 
MR, MITCFIELL : Yes, and then go an to say t h a t  where 

so-cal le8  equibable asseas can be reaohed on ly  by such a c t i o n ,  

such a s s e t s  may be reache8 in t h a t  way. 

M f i ,  DOBIE: Are you l imi ted  t o  the s o - c a l l e d  equitable 

assebs? 

MR. MITGHELIL: go, you are not  l i m i t e d .  You are  ma'kim 

the statemest $hat pooceedings supplemental to exeoution may 

be r e s a ~ t e d  t o  in al l .  cases where  it is in accordance w i t h  

State practice, and then ydu add t o  Chatr that in Sta tes  where 



so-cal led  equitable  a s s e t s  can be reached on ly  by separate 

ac t ion ,  such supplemental proceedings may be Caken in l i e u  

.%;hereof, It is ~ u b s t i t u t i $ ~  the supplemental proceedings 

f o r  %he aeparete ac t ion ,  buk i$ g ~ a n t s ~ g e n e r a l  a u t h o r i t y  t o  

fo%%ew the S t a t e  remedy, 

NR, CLAW: Now, I think I have t h a t  now. I wanted 

t o  ask  MY, S u ~ d e r l a n d ,  pa r t i cu l a r l y ,  should we not have the 

discovery process a p p l i c a b l e  to execution? 

MR, W I G  KERSHAM : What i a  t h a t ,  Dean? 

MR, C L A R K :  Should we not  have aome p ~ o c e s s  analogous 

t o  discovery? It 18 nut t he  t e c h n i c a l  discoaerg that  we 

have alre~dg aorered, but analogous t o  discovery? I think 

you have that im New York, 

MR, HITCHELL: That 1s EL supplemental proceeding, 

ME, WICRERSmM: That is a supplemental proceeding, 

NR, NITCHELL: You c a l l  up other  witnesses, 

MR. WICKERSHAM: It may be followed up by examination 

a f t e r  appointmeat of a receiver. There are various thing8 

%hat can be done to reach %he a s s e t s ,  but t h a t  i a  a l l  in t h e  

supplemental prooeeding. 

MR. MITCHELL: Under your practice Bhe ex~misa%ion  is no 

J imitad t o  the adverse party? You can su'ppoena anybody? 

BbB , W EC KERSHAM r Yes, exn m l ~ e  anybody who i s  suppqsgd 

to have any property beloaging t o  the  defendan*. 

MR, MITCRBLL: It fs a f u l l  discovery, 



HR. CLARK: Suppose all t h e  SOatea do not have t h n t ,  

or have on ly  %imi%ed pravi.s$sns? We ~ $ 3 1  not $such tha-b? 

We will not  try to add r g e n e r a l  d i scovery  for the  Federal 

csnr.%;s? 

MI?, LEUM: Thnt is really whst I thought 

Mr. Wickersham had i l a  mind when he asked if you were s e t t i n g  

: up such maahinery, and then I got the  impression he meanh 
ii 
i; corapliccated machinery. 

I 

$ 
$1 

Ii 
ME, WICKERSBAM: 3% differs somewhat fn d i f f e r e n t  s t a t e s  

11 
i; but the lawyers in each s t a t e  are Pamiliar with that $ype of 
I 

I 
t 

proceeding. !I We would not use it very muoh in Federal court 
i! 
4 :  

,; s u i t s .  
1 
I' 

I( MR, LJ3HAM: And i t  really is restricted lasge ly  t o  
li 

I 

:I IJ diacoverg? 
; I ; 
i! MR , HITC BELL : That i s  all i b  is, It i s  no t  o n l y  
$ i  

i i  discovery, but f b  is to produce some evidence tha t  shows a 
I /  

t j  
I 
I 

/ [  reason f o r  i t  and then  appl i e s  to the aourk, f o r  a receiver in j 
ji 

supplsmenbal proceeding, or an order f o r  turning over property 

It is more than  a mere diecovery~ 3.S goes t o  the result .  

HR , WICKERSIXAH Mr, Kellogg sen% me a lot; o f  sugges- 

t i o n s  in regard to these thimgs, and he says %hat he bel ieves  

t h e  judgmerts of' khe Feaeral oourts in *he d l s t r i c b ~ r  should be 

made enforceable in any o$her distr ic t  wlthouO *he necessity 

of comrnenclag a sew a o t i o n ,  s imply  by f i l i ~ g  &he judgnenb. 

Vh8t ~ b ~ l j i k  t ha t ?  





MR, HITCHELL: The proposal, as I unaerstand it, is t o  

preclude t h e  equivalent, ae, far as our quesbion of power is 

concerned, to the rule which provided khat a writ. of exeau- 

t i a n  t o  execute any judgment in the Federal court might run 

throughout  the Unites SQates? That is about what we are 

dolng  here. 

MR. LEMAPI: It is +he same thing.  

NR, BITCHELL: We simply transfer the judgment and 

have $he w r i t  executed f ~ s m  another court? 

ER, L E U N :  Ye& 

MR. $'UILdDERMND : It is like  ending a subpoena out a l ~ d  

havirg it a u t h e n t l c a t e d  i n  another  d i s t r i c t  and served, 

MR, MITCHELL t You dodge t h a t  by applyilng t o  a l o c a l  

court f o r  a writ, 

MR. SUNDERLAND: Of course, here you apply to the l o c a l  

tour$ f o r  your exaou%$o~,  A l l  you do is register your 

judgment and then the local court has f u l l  jur isdict ion.  

MR . W IC 3KERSf.IAM : Suppoae you wank t o  put a lien on 

real e a t a t e  belongiag t o  a defendan* in some other  d i s t r i o t ;  

if you f i l e  the judgment there you will have a lien an the 

real esta te ,  

MR. S UMDmLAND : Because it becomes, in l o c a l  ef fec t ,  

the judgment of t h a t  local district  court as soon as it i s  

HR , W XCHERSHAM : That is r i g h t .  + I think you ought t o  



have a separa te  r u l e  f o s  that. 

MR. &EMAN : Hr, Hamond c a l l a  attention t o  the con- 

trary prov i s ions  ia the Code, The first says,  when they  

run from one d i s t r i c t  to another in the S t a t e ,  and the 

suggested proheeding would be a clear .extension of t h a t ;  and 

Che other  secCion f o l l owing  gives the r i g h t  $0 run the  & p i t  

I 

t o  any S t a t e  if the judgment is f o r  the use o f  t h e  U n i t e d  ;I 5 

z1 

9 
!; Skates, 
i* 

Is t h e r e  any o b j e c t i o n  to providing that if I get 
11 

i i  e judgment i a  New York ia the Federal court t h a t  I j u s t  I 

ii I 

;I 
* f  could take a cert i f ied  copy of t h a t  judgment down Oo Lou i s i ana ,  
F! 
! j 

ii and have t h e  Marshal in Louisiana a e i z e  the defendant t s  
i 

i r  
:i property down there  in execution? It seems r ~ t h e ~  f o o l i s h  i 

I 

li I 
I I 

i\ t o  require another  judgment t o  be brought ia the court oP *he j i j  
j 

z 

same sovereign,  does it n o t ?  i 

;: i 

BIIH , S UMDERLAND : It is ut ter  f o l l y .  

MR, MITCHELL: L e t  us tsy A % ,  

MR, LEMVIAR a Let us try it, yes. 

MR, DOBIE: Have you got a copy of your s t a t u t e  some- 

where? 

MR. SUNDWLAND: I can ge t  it. 

WR, MImRELII;: TNhy did Congress refuse to pass it? 

HR , S %TNDERLAND : Mr, MSchener fntrodueed it t o  the 

Committee but he just never could ge t  anyone interested. I 

argued it before Qhe Judiciary Commitbee of the House and I 

'j Chought they were quiOe intiereshed. TheyaertainlyshoQ : !I fj i 
i 

!I I 



me f u l l  of questions,  but they never could g e t  the t b i ~ g  

r epor t ed :  it just  s topped.  Michener had it in hand f o r  two 

or th ree  sessions but he never could get  it out .  

MW, EITCHELL: Between now and Qlrr next meet ing woula 

you cammunioate wi th  him and ask him t h e  underlying reason 

f o r  it? 

MR. 3 UNDERLAND : There was no reason. I have t a l k e d  

w i t h  him augnber o f  time*. 

MR. BIIITCjEIELL: It was not real opposit ion? 

MR. SUNDERLAND: No real oppos i t ion ,  no. It just go* 

caught in the cog wheels and could not get out.  

&Re LHMAM: It d i d  not  go beyond what we are doing? 

MR. 8 lJlJDERLAND : That covered S t a t e  judgmeat s . 
MR, MITCBELL: That is a d i f f e r e n t  th ing ,  

ME, LEfBBAN: That is a di f fe ren t  thiag, 

MR , S lll?BmLAND : T h i s  2s much leas exbensise. 

MR. LEMAN: I got the  impression t h a t  t h a t  went beyond 

what we .are doimg now, 

MR. S 'UNDERLAND : Yes, i t  wem% to Lhe State. 

MR. LENAN: Mr, Wickersham, you lnake the motion, 

MR. WICKERSEAM: I make ca motioo thaC there be cr grovi-  

s i o n  making a judgment effective in one d l s % r i c t ,  e f f ec t ive  

in any o t h e r  d h s t r i ~ t ,  

MR. LEMAM: And execution? 

MR, WfCKERSHAM : And execution,' It may be reoorded and 



be a  lie^ in any other S t a t e .  

MR. CLARK: May I come back t o  the  matter w e  were discus@ 

in@; of equ i t ab le  a s s e t s ?  Bow would something l i k e  this do: 

we would add a provis ion  about proceedings supplementary t o  

execution and then a f t e r  that s a g  t h a t  in S t a t e s  where the s o - ;  I 

5 

ca l l ed  equi table  a s s e t s  oan be reached o n l y  by a separate 

ac t ion ,  such a c t i o n  may be dispensed w i t h  and supplementel 

proceedings may be taken by motion  and affidavits taken of t h e ;  
I 

necessity f o r  and the r i g h t  to reach such a a s e t s .  Eere is n ' 

l i t t l e  something more: "And in a l l  cases a judgment o r e d i t 0 4  
L 

s h a l l  be e n t i t l e d  t o  examine any persog in the  manner provided]  

fo r  by these rules ." 
MR , WICECERS'fQBBtZ : Row is %ha$? 

MR, CLARK: It is an aktempt Co re fer  it back Lo the i 
; 

genera l  discovery prooedure . 
i 1 

MR, MITCHELL: Then you nre adopt l a g  a supplemental i 

proceeding of your own ia the Federal c o u ~ % ?  

NR , CLARK : Yes, That  suggestion does two thiags;  

f i r s t ,  it c l a r i f i e s  what we al ready have ia supplemental pro- 1 
I 

a e s d i n g s ;  and then the other  is something new, i 
j 
I $ 

MR. SUNDERLAND: It i s  authorixiag the tclking of a 
1 
t 
i 

deposition, not the examination; s8iL$, our prooeediag is a 1 
d e p o s i t i o n ,  This is not a d e p o s i t i o n .  we are trying t o  take  

it i s  j u s t  aa  examination. 
I I 
I 

MR. IITCBELL: Your whole procedure on depos i t ion  and 1 
I 







much in p o i n t  of what I just s a i d .  If in I l l i n o i s  your 

Federal judgment c r e d i t o r  -- if you got  a judgment in New 

York agains t  an I l l i n o i s  defendant ,  having g o t t e n  it in New 

Pork where ha resided, aad you went out t o  Illinois to co l lec t  i 

t h a t  judgment you would be up aga ins t  an Laadequate procedure. j 

I know in civil practice we provide 

for RO supplememtal proceedings. 

MR,TOLIBAN: T h e ~ i t  is ilmiied toChemunic ipa lcourP  

of Chlcago. 

WR, LEWN: Why Bit2 they n o t  cover it with their 

Hew procedure? 
i 

MR, TOLMAR: I do not  know, I 1 
i 

r 
MR. WICKERSHAH: That im a court of record,  i s  i t  no*? ! 

I 

M R ,  TOMAN: 3%~. 
j 
t 

E 

MW , W I G  HERSHAH : I 
Then why not s a y  it may be taken in i 

i 
i 

conPormlty w i t h  t h e  S t a t e  procedure on judgments in courOs of 
I 

I 
I 

HR. SWDmEAND: That woula not help  anybody is ~llinoid 
1 

outside of Chicago. 1 

1 
MR, MITCHELL: That would be bad. I >  

I 1 
r 

By thought would be Bhat we ought t o  j 
1 let the  Reporter see if we aould geh it covered in two or hhrqe 
I 

I z 
rules, a ~ d  a l s o  whether on a surrey there are a number of I 
import a n t  plaoes like I l l i n o i s .  If he t h i n k s  he can cover 1 1 

I 
ik in two or three rules, I think he should do so, i 



MR, CHERRY: Do you have a n y t h i ~ g  like t k f  s f s ~  reachi~ 

such a s s e t s  by s e p a ~ a t e  a e t l o n  in I l b i n o % s ?  

MR, %O%MAH: No, I think you have to file a creditorrs 
I 

b i l l ,  

MR, CHERRY: If you have t h i s ,  you would come, in under 

t h i s  ruling. 

EAR, TOLHAB: It says in Sbates where you have it you 

would do it by supplementary eotion, 

MR, LEMAFS: But you would  at be ab le  $ 0  do much with a 

creditor's bill, which is very s h o r t ,  because all you d o  w i t h  

t h a t  is t r y  t o  reach c e r t a i n  spec i f i c  proper ty .  &f%h a 

supplemental proaeeding you can do someOhing like bankruptcy 

proceediags and get  a history of the  busl~ess l i f e  of erery- 

body he d i d  b u s i ~ a s a  w i % h ,  

MR. MITCHELL: I am i ~ c l f a e d  t o  t h i n k  we ought t o  take 

the best praotice in some of those Code Sbates in eupplemental 

p r o a e ~ d l n g s  and try by t w o  or three s imple  rules t o  cover 
othep 

i t w h i c h d o n o 8 o o n f l i o t .  ~ h e / o o u r s e w o u l d b e d o l e a v e i t ;  

as  Prof. SunBerl&nB points out, it is on ly  in one SCaC@ you 

have such a l a w  -- we have the added duty t h a t  we are 

supposed t o  be getting up a model s e t  of praotlae  procedure 

ruf ets , 

MI?, %EMAN: I move tha t  the, Cha iman t s  suggestion be 

adapted, 

NR, WTCKERSBAB: Had you not better l e t  the Reporter 



1 : 

I I I 
I 

I 
I 

see f i r s t  whether there a r e  any appreo iab le  number of Sta tes  
i 

t 

that have not g o t  those proceedings? We could cover the 

I l l i n o i s  s i t u a t i o n  by us ing  a broad enough term -- in aooord- 
t z 

5 ' 3 

; ance with  S t a t e  procedure, where there,is such procedure 1 

i 
/ /  

I 

! 
(: regard ing  the judgments of court8 of record. I 

I 
0 

1 

;I hlR. LEMAN: He says t h a t  w i l l  on ly  apply t o  the munici- ; 
* I  !I I 

j 
i/ pal  courts in Chlcago. I 
I I  t 

1; I 
ji MR. WIORERSIIAM: You can make t h a t  a p p l y  here by mekiag ; 

r 

I i  I ii your provie ion broad enough. 2 
I 

? 
1 

! 
!j MR. LEMAN: And it would be carried over by the courts? : 
I! i 

i ! 
I' 848, WIC HERSEAM : Ye8 
li 3 

T j r 
t; 
f r  MR. LEIYIAN: You would hare t o  have very s p a c i f i o  languagq, 
$! 
,I ! 
*i 
iI $I 

MI3 , W I G  KERSHAM : I t h i n k  you can make i t  general, i 
I! 
3 MR. MITCHELL: 

I You may have solne s t a t e s  in which the I 

$1 i i 
I /  supplemental prooeeding prclctioe d i f f e r s  in d i f f e r en t  cour$s, i 
?/ 1 
21 1 

You may have spec ia l  grooedure in the  court of general  jur is -  ir ;i I 
:I 

ii t i  d i c t i on .  i I 

$ 

i 
$ MR. LEMAN: You could not use the wora "general jurie- ' 
i ; I 
I! d i c t i o n " .  1 

f 
J i 
i/ t 
!I IdR. MITCHELL: I do not  think it 3.8 a great job t o  cover 1 
I3 

I j  it wi th  two or three rules t h a t  w i l l  take care of it, but Let I 
$1 

11 f i  us look tit. i t .  
I 

I/ 
i 
1 

/ /  i 

!I HE. LEMAN: I Move the Reporter be'requested t o  draw up I 
1 j I 
I! some rules t o  cover supplelnental proceedilsgs, and then advise  
:i 

% US e;ene~(l l lg  88 t o  bhe provisions of the S b ~ t e  lawst. 
11 
Er 

I 
r 
I 



MR. MITCHELL: Is there  any second? 

MI?, TOL'PIIAW: I second it, 

(The question was put and the motion prevailed withouk 

MR. MITCHELL: You b e t t e r  not ask any mdre questions, 

Dean, or you will get  i n t o  more trouble.  

That c o r e r s  Rule 112, 

MR, C m R Y t  Mr. Chairman, I do rrok w a l k  t o  delay  the 

proceedings, and I Aid not rote aga ins t  the motion, bub I 

s t i l l  think, in regard t o  supplemgntary proceedings . there is 

t h i s  p o s s i b i l i t y  to bear in mind: if in the State sf 

I l l i n o i s  outsifle, of t h e  City of Chicago it seems to be the 

se t t l ed  polfay o f  t h a t  S t a t e  no t  to have supplementary pro- 

ceedings,  in view of the fact  that t hey  have just revised 

their procedure and left it ojlt;, that  is a ra ther  ' d e f i n i t e  

conclusion about the p o l i c y  in t h a t  State ,  

MR. SUNDERLAND: Youmean if they d i d  not m a t  it? 

MR, CHERRY: Yes, 

MR, SUMDERLAND: The p o i n t  never came up for discussion 

MR, CHERRY: I am j u s t  s a i s i r g  the question. In such 

%taBes I am w o ~ d e r i n g  a little abou$ $he pol icy  of prorldiag 

f o r  it in Federal courks in such S t a t e s .  All I want t o  do is 

t o  ra i se  the question for the Reporter. It is not so  much a 

mat te r  of t r y i n g  t o  draw a better s e t  of rules or supplementar 

proceedings, granted t h a t  we could do t h a t  probably by combini: 



bhe d i f f e r en t  features of %he S t a t e s ,  bu$ whether we are  

running into t h a t  po l i cy  question. 

MR. TOLMAN: I would like .to make one obeerration i n  
w i t h i n  

answer to t h a t .  I l l i n o i s  was a S t a t e  where until/the last 

few years Cbere had been no g r a n t  o f  l e g i s l a t i v e  power t o  the 

courts to make rules. As a coneequence, we have had t o  go 

t o  the l eg i s la ture .  I bel ieve  I have been om every commitCee 

t h a t  went there for 20 years. We would have t o  go the re  t o  

g e t  our l e g i s l a t i o n  through, and Che matters which werq ~ o b  

passed a t  all, f a i l ed  t o  pass because Cke l eg i s la ture  was 

busy wi th  other  th lags .  I do not Chink you can cons ide r  it 

a declaration of po l lay .  

MR. LEMAN: My i l l u s k r a t i o n m a y  be unfortunate.  

MR. MITCBELL: We w i l l  go on with Rule 113. 

RULE 113, 

WRIT OF SEQUESTRATION; WRIT OF ASSISTANCE -- \THEN IN TI.IE EN? 

FORCEMmT OF IIJTERLOCmORY AND FINAL ORDWS AND JUDCIMENTS, 

MR. LEMAN: The word "arrest", where the writ of 

arrest has been returned ~ . ~ ~ a 9 ~ @ t ~ ~ l $ c e ,  struck my eye. 

MR. CLARK t Which o ~ e ?  

MR, LEMAN: Rule 113 : " ~ f  Ohe orcler or judgment, 

i n t e p l o ~ u t o r y  fiaal, be f o r  the performaace of slay specif ic  

a c t ,  and t h e  l o s i n g  party f a i l s  t o  comply $herewith w i t h i n  

the time s p e c i f i e d ,  and a writ of arrest has been re%urnad 

unserveCl --" I d i d  not know jusb  what you have in miad, 



MR , W I C  HERSHAM : That does not d i f f e r  much from the  

e q u i t y  rule? I 

I 

MR.CLARK: Th i swas  s u p p o s e d t o t a k e o v e r t h e e q u i t y  
i 

ru le ,  t 

MR. W ICKERSHBM : You do not, see anythilsg about wria 

of arrest there ,  do you? 

MR. MITCHELL: Yes, it says writ of attachment, 

MR. W I C  KERSHAM : 
I 

You appreciate this provision somewha$? 

This is prac%ical ly  a provis ion for con%emp%, is i t  not ,  this : 

: 
e q u i t y  rule? 

1 
MR. CLARK: It i s  s i m i l a r ,  but it is a w r i t  of attach- 1 

i 

men$, i 
! 

i MR. WICKERSHAM: As I understand it now, attachment mean$ 
i 

attaching h i s  person. 1 
! 

MR. CLARK: Uader the Federal rules t h a t  means Caking I 
i 

h i s  person. ~ e h a v s n o w c a l l e d t h a t  a w r i t  o f a ~ r e s t .  i 
I 

MR.MIWHELL: W h a t i s r a w r i t o f s e q u s s t r a t i o n ?  Whatr 
j 

does $hat do0 1 

MR. W E  KERSHAM: That has the' effect of a receivership, 1 
MR. @ I S T Q ~ E L :  Why d o n h  you say receivership? 

BR , WICKERSKAM : T h a t  would be the  modern word. 

Under t h e  Chanoery Rule they appointed e 
I 

sequestrator who held h i s  property aad impounded his revenues j 
L 
1 
i u n t i l  he performed the a c t .  
I 

MR. HITCHELL: t In t h e  absence of t h a t ,  a l l  you can do i a  i 





MR, DOBIE: They are  in the  equity rules, 

MR , MTTC HELL: D i d  you ever  sue on such a w r i t ?  

IdR, DOBIE: I never d i d ,  

MR, NIITCRELL: f d o  n o t  believe we have forms 3n our 

d i s t r i c t  courts f o r  i t ,  and I do not be l i eve  the  Clerk would 

know what gou meant by sequestration, My idea 9s t o  put it 

l a  s imple  woras which preserve these old  forms, Why not  say 

t h a t  if there fs ara order  f o r  the  performance of a specific 

a c t ,  and Che .ma& f a i l s  to comply with it, and he can no% be 

arrested, and if a w r i t  of arrest has been returned ~ ~ ~ d p f ~ @ # .  

the  court may sequester his  p r o p e r t y  a f t e r  receiving t h e  

t e s k i m o n y  on t h a t  p o i n t ,  and ho ld  1C to enforce payment? What 

does he do when he g e t s  it? Just hold it? 

MR. DOBIE: Just hold it, I guess. 

MR. MITCHELL: They do not  a e l l '  fC or anyth ing  like 

t h a t ?  They just hold it a l l  t h e  way Bhrough? 

MR, LE&IAM: I do not  know whether they  sell it or not. 

MR,  DOBIE: E will b e t  there have not  been Bsn cases 

where they have been issued in the Federal coure ia t h e  l a s B  

25 years .  

WR , MITC KELL : We w i l l  sea what Dobig ,has, 

MR. BBBIE: I have so met hi^^ j u s t  about the equity rule. 

MR, CLAW: Sequesbration,  w r i O s  sf, 768. 

MR, LEbfAMt He tr6&&8 that? 

MR. CLARK: I am no t  sure. Be has go t  it in the  index. 



would be ine f fec t ive ,  then, upon a r e t u r n  of non est  inventus ,  

a w ~ i t  sf sequestration issued a g a i n s t  h i s  e s t a t e  to compel  

obedience t o  the decree,' 

And he has a f o o t '  note here, 40, quoting in the  foot no te  

Fosher on Federal  Prac t ice ;  " ~ e a  a l s o  Shainwald a g a i n s t  Lewi 

D i s t r i c t  Court o f  Cal i fornia ,  1880.' 

Then he goes on t o  say, "The use of th i s  w r i t ,  though, 

seems t o  be comparatively rare." 

MR, LEMAH: Thie is taker Prom t h e  equity rules and 

adopte6 here, 

MR. MITC HEEL 2 I guess %hat aovers 113. 

X, BI"ISSCEELAMEOU$ PROVISIONS 

R'IKE 3.14 . 

BATTER3 MOT COVERED BY THESE RULES--FORMER RULES TO APPLY 

ME, MITCHELT,: Yde will go -on t o  No, 114, 

MR, EmAN: Does t h a t  not l e a v e  a p r e t t y  wide door  open, 

MP, C18x?k? 

MR.  CLARK: Yes, I think i t  does. I am not; c l ea r  thab 

th i s  is the best form of doing it, but I d id  not klaow quite  

what to do, For example, there a re  some extraordiaary 

r i g h t s  t h a t  you caa riot have a t  the start in the Faderal  

oourk but t h a t  you can have before you have fimished iC. 

MR, LEUW: Do you mean mandamus? 

MR. !4ZTCKEEL: Speaking o f  mandamus, in many jurisdic- 



tions it is a c i v i l  proceeding, a c i v i l  a c t i o n .  

MR, CLARK: & d i d  n o t  th ink  that, 

MR, NITC HELL r It is we%% to g e t  s o ~ g t h i a g  in ksre t o  

preveat the a b o l i t i o n  of it. 

MR. CLARK: 6f course, we could try  putting it in by 

Bame, which would be more helpful  to the lawyers, but I am 

c l f ~ a i d  o f  having any reference t o  the ma~damus here. 

BR, MImHELL: When you apply  for a w r i t  of mandamus 

in the lower Federal court, ia %he District aourt, what pro- 

ceeding do you cell %%? $; 

li 
II 
1; NR* LENAN : Have they got  jurisdiction a l ready  fo r  
ir 
11 mandamus? 
!$ 

g ! 

I i  
ER, NITCEEEL: Yea. 

ii 

! 1 IdR, DOBIE: E~ndamtas i a  n o t  a a u i %  in the Federal 
I, 

1: I I  

J t  MR, SDRDERIIAND : It would be in the S t a t e  courts, aad 
I! 
ii 

i/ maybe in the District  of Columbia. 
I1 
ii 

MR. MITCHELL: You a re  righ&, 

MR. CLARK: I thought you could use mandamus as an 

! auxiliary lie& when you have Ohe s u i t  ~lready in, 
!! 

$ 1  

MI?, DOBIE: That 5s Orue, but a mandamus i s  aoti a g u i t .  

HR, CLARK: Do you wan% t o  Bake ouB &ha Zas$ Bwo l L ~ e s ?  

I/ Some of the oomtnent;~ suggest t h a t  they c o ~ f o r m  t o  the  exisCiag 
!i 
f i  1 S t a t e  practice. 



''AS t o  an ~omnium-gatherrunt clause.- It would seem to be 

mxxmwiry t h a t  at t h e  end of the new rules some general  pro-  

v i s i o n  should be i n s e r t e d  goserniag t o p i o s  not s p e c i f i c a l l y  

covered by e x i s t i n g  sCaOutes or by the new rules. 

" S o  far a s  ac t ions  at law a re  concerned, it would seem 

t o  me $hat the formation of such an acCion should be governs6 

by t h e  principles of %he Conformi ty  A c t .  

"The suggsat ion t h a t  the so-ca l led  ~commasr, lawf of the 

Kingc s Bench should  be made the  a r b l t e r  in such cases would 

seem somewhat inadequate t o  prosiae for the  needs of d i s t r l c t  

c o u r t s  s i t t i n g  in 81 d i f f e r e n t  d i s t r i c t s  in t h i s  country -- i n  

a d d i t i o n  to the, D i s t r i c t  a f  Columbia. tl 

NR, DUBIE: That prosisior i r  lime 4 ,  would mot &ha@ 

save ereryth i~g?  

MR. CLARK: I thimk it; is a l i t t l e  be t t e r .  

MR. SUNDERLAND: Yes, 

MR. LEMAN: My only  object ion t o  the l a s t  $wo l i n e s  is 

thaB I see something of an i n v i t a t i o n  to e little f u r t he r  

modif %ca8%sn, 

MR. CLARK: Perhaps you are r i g h t .  

MI?, W ZGI REWSHAM II: After a l l ,  t h e  cen t r a l  p r i n c i p l e  in 

t h i s ,  I b&k@,if;,is t h a t  o l d  rule of common law, -- no wrobdp 

~Lthout  a remedy. Th is  provides a remedy heretofore existin6 

for any th ing  that has not been expressly provided for in t h e  

rules, i s  t ha t  right? 



MR, CLARK: . A l l  right, take ouk Ohe last two l i n s s .  

MR , S UBlDERLAFfD : Mr. Lsman thought the l ady  protested 

t o o  much. 

WICKERSHAM: Well, I do n o t  know; reasonable  pro tesks  

are es sen t i a l  t o  the presero~tian of virtue.  

&El, S UEitDERLAEJD : I thiak you have everybody protected 

by the  first four l ines ,  and t h e  next two l i re s  seem to me a 

sort of' implication t h a t  there may be a number of t h l r g s  lay-  

ing arourd, aad I th ink  it: i a  taker care of in the f i r a t  f o u ~  

Z ~ R ~ S ,  

MR. WIC KERSHAM : It is r e c o g n i t i o n  of what may h a p p e ~ ;  

something you have not  g o t  covered. 

MR, SUNDERLAND: Would i k  not  be saved by bhe first 

foul. l i n e s ?  

MR, DOBZE: Suppose we bad not  mentiored the  w r i t  of 

a s s i s t a n c e  and had s a i d  n o t h i ~ g  abouQ it? . 

NR , SmDERLAND :: I should think,  if there was any 

previous practice on it, we should use i t .  

MR. LENAN: --"shall be deemed Co be subject Co sta$utes, 

if any, or Co the previous e x i s t i n g  p r o ~ e d u r e . ~ '  All matters 

o f  practiae rrct; covered are subject t o  Che previsua existing 

p~ocedurd,  

MR. WIORERSRAM: I thisk $hat is perhaps complete. 

MR, CRmRY: Suppose it is compLeCe; what about t h i s  

sornethisg not  covered here, whioh is covhred by the previous 



e x i s t i n g  procedure,  and then you have occasion Oo use t h a t  

procedure; you have got  t o  go back to &hese rules t o  f i n d  

the Code no l onge r  in use in t h ~  State and perhaps nowhere 

else,  

referred t o  Che question o f  previously e x i s t i n g  procedure. 

MR. DQBPE: I t h i n k  Mr. Cherry's poinb is a good olae, 

I t h i n k  it all ought to come out. 

MA. MITCHBLL: It i s  a mat% er, of course, of discret ion 

how t h a t  is t o  be handled,  The point  9s well take~, 

HR, CfJARKt Just a minute on t h a t ,  The prevlsua 

procedure gets baok to the Bonformity Act,  the conformity  

would be a continuous conformity.  

MR, CHERRY: But we say the previous e x i s t i ~ g  prooedure 

without sa  j i n g  whaC if is. I am a f r a i d  aE 1%. 

MR. CLARK: If you are going t o  have a continuing 

committee, that is goirg t o  so lve  it. 

NR, NTTC HELL : What do you mean by "subject to s8atutes 

I a  ib S t a t e  or Fedte~al. or bolh? Previous p~ocedure i~ the 

Federal cour t?  

BR, Sa3WDEREAND: There are some a t a t u t e a  on soma of' Qhem 

prooedings, and I t h l ~ k  iS would be a l l  right t o  limit it t o  

Federal ,  an8 a l low t h e  S t a t e  t o  come i r  urrder the e x i s t i n g  

procedure,  whatever you call it;. 



.' in the ravisfan, Probably you can do it. 
I 

MR, DOBIE: You s a i d  to omit " ~ e d e r a l " ?  
I 

I 

MR. SUNDERLAND: Y@a, 

MR. W I D K E R S ~ ~ :  That is f o r  fur ther  study, 

HR. NITCHELL: Yes, we can read thaC furkher. 

MR, SWDERLAbTD: We can cover t h a t  wlkk more language, 

MR. CLARK: If we need t o ,  bu% here i t  was applicable  

!l t o  the then or present SCate -- I 

1 
i :  

ji $ 

I 

MR , E JTC HELL : S t a t e  law. ii 1 

;I 

REMOVED CASES AND CASES HEARD BEFORE THREE JUDGES 

MR, MITCHELL: Rule 115, removed cases. 

I1 MR, CLARK: On that you will see that we do t r y  t o  help:  I 
1: 1 

1: out the New York suggestion a l i t t l e  b i t ,  t r y i n g  Co t i e  down 
9 I 

i 
!i 

il the @xCeaaion of the p W i b d  of completing. We have not done / i 
1; i 

/j very muah Bhera, Query: Caa we aad should 1 

I 1 

1 3  3 11 i 
The s x l s t i w g  authority on Federal proaedure p o i n t s  out : :I 

I i 

I I 

I 1' the various difficulties, t h a t  soms%i~ee you a r e  supposed-to  
I 

I 

11 I 
1 Ir 

go to the S t a t e  aourt and sometlrnes t o  $he Federal  aourt. I I 

ii Some of the committee suggestions were t ha t  we ought to have 1 g 
I ;  i 
i :  /i no proceadings  in the S t a t e  oour%. See %he suggestioss, f o r  / 
/ /  I i! example, o f  the  South Carolina Oommiktee, Bear the end of the 
11 
ii I 
i l  f i r s t  page of comments. I 

11 I 
3 I f I j 

ti hlR, HXTC ISELL : Donft you think, in the matter of remov- 1 
I i  
:i I 

:I I 

l i  r 

if j 
I ?  



1 

' j 
I 

i; i n p ,  t h a t  our a u t h o ~ i t y  i s  l i m i t e d  to the  practice after the  

case reaohes t h e  Federal Coup*? I doat t think we have the ' 

5 

1 right t o  change the pracbice i n  the S t a t e  c-ourt ir g e t ' t i ~ g  ; 
I 

! the caaa removed. I 

/ 

1 
I 

I! 
NR, DOBZE: The real fight in ill these cases comes i 

l i  
;I i 
a on the motion t o  remand, The average lawyer in his practict$ 
j! i 
'] I knows as much aboub removal as he does about cunaform i n s a r i p <  :: 
1 I 

i 

1; t l o n s .  The usual pract iae is t o  put in an order f o r  remov~U 
i' . 

i 
i 

i: a ~ d  l e t  Che f i g h t  go on up ko the Feeera1 judge, who kaows 
I 

!! 
I I 

I: I 
about it, il 

i ;  
I 

i; 

I 

I 

i j MR. MITCHELL: I do not  disagree wi th  t h a t ,  but I say j 
/ [  ! 
ii our job is to provide practice and procedure fo r  dealtag w i t h  i 
!i i " rermoval oases r h e ~  they reach the  Federal court. Wa can ;I I 
!! i: i I 
i: spec i fy  after they reach there, how soon the answer shall be j 
4 

1 I 

1 & put ia, and if you want t o ,  you can provide procedure on I 

< i  
i 

l i  motions t o  remand an8 bhings of t h a t  kind. But Mr. Clark 
j 

/I I I 

? was t a l k i n g  about ehanging some rule about the procedure you i 
I 
I 

5 1  

f 
i! had to take in the  Sta te ,  court t o  ge t  removal. Is t h a t  no% I 1 
j/ I 5 // what you refer t o ?  
i t  
li 

I 
fl 

I! WR. CLARK: Yes, the S t a t e .  In fac t ,  I thirnk I woul4 
I; 

i 
I 
I 1 r a the r  have Mr. Dobia e x p l a i n  a little more about it. 

!I 
ji 

i! 
l a l  I 

g p  understand it now, in ce r t a in  cases you go La  t h e  S t a t e  courCe *i I 

i l  &HZ,  DOBEE: 
iZ That is right. 
1, 
Ji ir MR, CLARK: 

I 
I' 

I And in certain oases you go to the  Federal 
11 
f Cour t s ,  1 
1 I I! i 
/ I  

I 

I! @a, DOBlrE: In n ine - t en ths  o f  them you go t o  the S t a t e  I ! 
I I 

I 
: 

:i i 





extension of time to answer bars t h e  right of removal; other  

circuits hold t h e  cont rary .  A uniform rule  should be pro- 

vided * 

"There are a l s o  many c o n f l i o t i ~ g  decisions in cases where 

several defendants a r e  irvolved, and obher questioas as Bo 

whether e case, once removed, shoula not by acbion of the 

Federal judges themselves be remitte8, if neaeesarg, to one 

of the jurier8ictlons in which alone iB coul6 haye 'been o r i g i -  

n a l l y  broughk. 

"I w i l l  not endeavor a t  the  present moment t o  cite other 

iastances o f  matters involved in the  law of removal of causes, 

but I c e r t a i n l y  believe t h a t  the e n t i r e  sub.jecC is e n t i t l e d  b e  

study, ~ n d  in some respects should be revised;  and I fear  in 

t h a t  oonnectlon t h a t  new l e g i s l a t i o n  may be necessary ." 
That was e a r l i e r  in the day whsln we thought; we could n e t  

do a n y t h i ~ g  to imterfere wish the e x i e t i r g  s t a t u b e .  

MR. CURE: What do you bbink aboub %ha&, Mr. Dobie? 

Is %ha% something ChaC we should not Couoh? 

HR. DOBIE: I have made qu i te  a s t u d y  of th i s  r e m e v ~ l  

s i tuat ion ,  but I do rzot bel ieve  we can go imto the  whole eub- 

jmt. 9 would like t o  see Chat done by somebody 93se and 1 

would like to have a part in i t ,  I do not  thlmk we can go 
ta k t o  

into all these t h l n g s .  I was gaiag t o  7 you gentlemen abouQ 

fh is ,  and I wondered if it would be adviaable for us t o  make 

some ratoommendationa as to various s t a t u t o b y  changes t h a t  



:i would be desirable, I doubt f $  f do not  k m w  whe%ha? 
2 

1 

! the court appoia~tedi us for Chat purpose or would wan* us t o  ; 
1 1  

1; 
I 

go into t h a t .  I 

I i 

MR, CRERRY: You can remand the eontrovsrsy wkara s ~ e  

par$y is a non-resident o f  the S t a t e  in which the s u i t  %a 

brought. The 'rule requires the s u i t  to be filed in the 

$$ate  court a @ : . s ~  befofa Bke S t a t e  couslt requires ran 

answer. Then there comes the  question o f  whetrher a stipula- 
%he 

t i o n  for/exteneion o f  time has the effect oP Bxkending the 

tiae f a r  fillrg the removal p e t i v o s .  There is 8 tremendous 

I/ amount of law on t h a t  and I wrote an a r t i c l e  on i t  same years ! 
fi t 

1 

1 ago. I do mot be l i eve  we cas gobnto a l l  t h a t  mow. 1 i 
I 

3 

I 1  
ir 
I MR. CLARK: You have go$ two problems. 1 

I f 
IS i 

I 
MR. CRERRY: After it reaohea Bhe oourt, I agree with the 1 

II 
ji I 
/ /  gentleman tha t  there  can no* be any question about it. I 
$ 2  i 
11 I 

$ 

MR, CLARK: I touched on t h e  question o f  speeding up 

Che pleadings  i~ t h e  District court.  

EIIR. MITCHELL: I suggest the words, 'dnd shall govern 

a l l  proce8ure a f t e r  removal." 

I\tlR, CLARK: That is all right. 

MR. WICmRSHAI: IVj'kat i s  t h a t ?  

MR. TOLMAN: "And s h a l l  governw i ~ e t e a d  of "governingw, 

MR, WICKERSEAM: W h a t  do you substitute for i%? 

MR* TULMAH: "And s h a l l  g o ~ s r n . ~ ~  



"In a removed case Pn which the defend- 

a n t  has not  answered -- " at the time of removal, you mean? 

-- "he rnust present h i s  defenses pursuant t o  Rule 26 a t  the 

time of f i l i n g  the transcript of the r ~ c o r 8  of 8hs case in 

the Federal c o u ~ t . "  

BIZ, DOBIE: Row he has 30 days. i 
I 

MR. W I G  HERSRAI : I dontt t h i n k  it oughb Co be at the  I , 

moment of f i l i n g  because, suppose he is nut going t o  answer 

at a l l ,  but is goirg t o  move Lo diemiss? 
. I 

IKR. LEMAN: You mean t o  quash? 

MR. WICKERSEAM: lo; move t o  dismiss  .the conrplailat ig , 

l i e u  of a demurrer. 

MR. LEPAN: H e w i l l n o C b e p e r m i t t e d f o d o i t  anymore,  

MR. WICKERSBAH : C e r t a i n l y  he can. can remove &o 

t h e  Federal oourt.  

MR, LEMAW: Mr. Wiokersham is talking about a motion 

t o  d i s m i s s  the nun- j u r i s d i c t i o n a l  action. We have bean here 

a week and I have s o r t  of f o r g o t t e n  some of the th ings .  

We presented i t  as A t  ie in Rule 26. 

MR. LEbIAN: ' Did you no t  take Bhat out end out down soae t / 
1 

D i d  I aot  suggest that  and you said ! 

I was out of. order,  but I think when we got  through with  i b  your 

thought youraslf we had left nothiag in i t  in that retegeot'l 

MR, CLARK: Y ~ B  • i I 

MR. LWAN: Ihsa, if t h a t  is true, and if my reaollectio# I 
1 
1 



is c o r r e c t ,  if I sued under these rules in %he Federal court i 

and I have any jur i sd ic t iona l  points t o  present  by motion, I 
I 

! 
can not present any other poimts by mobion. 

MR. CLARK! You can prclsenk a l l  these things  bg your ! 
! 

baRBW@3? 

PQR. LEMAB: But Mr. Wiokershtam s a i d  %he man rernovi~g 

should have the. r i g h t  Be move t o  distnias, because if he had 

been sued direclkly he voul& hare it. 

MR, WIGKERSHAl, It i s  a motion t o  djtismiss @he;causa of 

WR, WICKERSHAM x We do ik all the $%me, 
I 

2 

HW, LEUX: WiBh a l l  rsspeots, I Bo no t  t h i s k  Chat is 1 
i 

8 %  ! 
I 
I 

MR. WICKERSHAM: In 6 t h ~ ~  words, you remove the  contro-  1 

aersy  anfi it stands ae i D  was with the  aomplaiat served, and 

so for-bh, 

HR, LEEYIAR: As I understand i t ,  leat irg sut remorol, 

if you were sued in the Federal court today -- 
MR. WICKl3RSBAM: I caa do erne of t i % ~  B h l ~ l g s  5 I can mese 

in the, Federal court ho dismiss  awl then f i l e  petltioln and 

bond -- 
MR. LEUEJt I am balking abouti a s u i t  begun in Ohs 

MR. WICKERSmgx We are not talking about fha t .  



ER, LEWN: We are ,  because we want t o  see what the 

rights are because we do not  want t o  give t h e  movilng pa r ty  

any greater r i g M s .  

MR, WICKERSHAH: 18 the s u i t  begun ir Che Federal  
I 

I 

:' court,  i n s t s a d  of answer ing ,  I am going  to t e s t  the suff icien-i  
I 

i' 1 
'i ! 

c y  of the plead ing  and move t o  dismiss .  I 

i $ I  
$ 4  t 
; j 
ir MR, LENSAH: I do not t h i n k  you can do that urder the I 
I 1 
;i 
*: rule8 . i 
:I I 
i i  I 
I! 

Hl? WLC HERSHAM : We should have it, Th le  is a corn- i 
I 
I 1 
!I 
il p e l l i n g  rule. Why should I be compelled t o  answer? Why ;I 
;i 

I ! 

/ can I not file a demurrer? 1 k 
ri i 

11 E l  

MR, EEMAE: We must 'know what we are doing,  certainly ,  i 

!; 
MI?, W IC RERSEAM : 

1 
ti I can not  concelve that Ohere is any / 

I !i justice, in preventing a defendant from movimg t o  d h m i s s  if 
I 

1 ,  i if 
2 he ohooaes, instead af answeriwg or demurrisg. That ia i 

I t ! 
II 
ii what it amouaks t o ,  Why not? 

I 

i 
t 

1 p i 
il MR. LEIAN: A l l  I am saying -- perhaps you b e t t e r  f i ~ $  i 
/ /  I I 

j! out whether I am righb; I be l i eve  I am -- I t h ink  at the t i m b  
! ! 
II I i it was iaadver tent ,  and i t  wae unimgortnnt, but I had talkad I $1 

1 fi so much about it I diA no t  want to Oalk again about it. 
I $  

!j 
1 
i However, I secured the Reporterts a t k e n t i o n  ard he said t h a t  1 

I: 1 

i' 1 
9 he would put it back in. 

i 
I ca l led  his  a t t e n t i o n  to it l a t e r /  

jl I 
/ I and he sa id  he d i d  not put  it back. I t h i n k  Chat a t  least 

1 11 
our miads ought t o  meet on a thing as  fundamental a s  Bhat .  

1 

MR. WICKERSEAM: I had no idea any suah conclusion was 
I 

1 
! 
i 
i 
i 
I 



II 
I ;: 
1 

I 

t; 
s i reached. I a m a b s o l u t e l y o p p o s e a t o i t a r d I c a n n o t  see i I 

(1 
Ii any justice in i t ,  1 

g 
1: 
i s  1 

L 
I MR. LEMAN: I will trace the h i s t o r y  of t h e  &@-h~tf+ 

i 
% i 

1 3  

; I  

Ma Wiokersham. As Mr. O lark bad it, he did have one mot i o n f -  
I 

9 i 
MR, WICmRSBAB : I am not speaking of the o r d i n a r y  i 1 1  I 

$1 I 
I' 1 
II 

motion. I am speaking of the fundamental motion tihat goes t o /  
i g  

l ]  
t 

/I the substance qf the act ion.  
i 
t 

J j 1 

MR. LEHAN: B e h a d s u c h a p r o v i s i o n t h a t p e r m i t C e & y o u  
i 1: 

1; 
i! ! 

I I 

'l I/ to do Chat in his orig inal  d r a f t  of Rule 26. Then I t r i e d  \ i 
1 I' 

t o  have a special  prorision made f o r  the juriadiatiomal 
I 
i 

:i 
li 

ii peirt, I w a s  ta lk irgabout  Che jurisdictianalpoianb. 
i 
1 
I 

t I 

MR. WICKERSmM: But we are t a l k i n g  about tlifferena i ii 
i: i 

i r! 
I 

i/ L hings . I 
11 

I am balking sf what we call e demurrer, By' whaQI 1 

possible tolran could you deprlve a defendant of %he r i g h t  of 1 I i 

demurrer a ~ d  maviag t o  dismiss in i l e ~ c f  o demurrer in the 
t 
I 

oourt where the s u i t  i a  broughb? 
I 
i 
I 
$ 
i 

MR. LEMAN: T was juat giving you the h i s t o ry  of how \ 

iS happened. 
I 

MR, WSClIERSHAMt I B i d  not  unaerstand Ckere was any suc 1 
conclusion reached and I think i t  would be a very unjust con- 1 I 

C Z U ~  Lon. 
i 

MI?, DOBIE: As I read my notes, we decided to l i m i t  
I 
I 
1 f i 

i; that  t o  mot ions  re la t ing  t o  procesa arad -venue. j 
I/ I 

MI?, CHERRY: 
i I. r; 

I, 
Is it proper to remove t h l s  discussion t o  i I 

/i Rulo 261 i 
I 

$ I 
il k 

5: I 

I! I 

ii f 

il 



MR , MLTC HELL : I was going to make the  point  Chat; we 

ocln go back and reconsider  that rule if we want to. T h s  

o n l y  quest ion we have up now, whatever we have on Rule 26 ,  i g ,  

what is our time g o i ~ g  to be on a removed case. We have 

a t ime% to answer ia Rule 26, 20 days, Under the present 

removal statute  the time t o  answer is 30 days. 

MR. CLARK:. He has already had 2 0 B ~ y a .  

MR. MITCmLL: I am not asking what he ought t o  have, b~ 

%hat  1s what we hare to consider. We should have the  time 

on removal correspond.  

MR , W LC KERSHAM i ~ :  There is one poinb bought ?&p., namely, 

on a removal case in which the defendant has not  enawersd a t  

the time of removal, he must present h i s  defense on Rule 26 

a t  the time of the f i l i n g  of t h e  transcr ipt  of the*record 'of 

the case in t he  Federal  cou r t .  

We do not  need t o  go baak now and re- 

argue Rule 26, as t o  what those defenses are. If we wanb t o  

reconsider it when we get  through with Rule 120, t h a t  is all 

r i gh t  w i th  me, but I tbiak we ought to stick t o  t h e  queetioa 

here, 

MR. W IC HERSEAM : Very w a l l ,  

MR M ITC RIEL : But the p o i n t  is %ha% ' that  is t o o  f a s t  

here, maklng him do it the same Bay. 

MH. CLARK: He has had 50 days already, which is a loglg 

t i ~ e  t o  make up %hat transcript .  



MR. LEIYIAR: Let us ge t  t ha t  proacadure, Mr. Clark, from 

t h e  s t a t u t e .  Can you tell us? That is a long time, 

MW, DOBIE: He has the time i. State pract ioe  which 

presaribss the f i l i n g  of the p e t i t i o n  for removal. 

MR, NITCBELL: That is 30 days% Ie6 us say. 

MR, DOBIEt Then he has 30 days t o  file Che transcriptrr 

so t h a t  is approximately 50 days altogether.  

HR. CLARK: That transcript  usual ly  iacludes nothing 

but t h e  complaint. That is all the proceedings there  have 

been, There is your 50 clays, and t hen  on t o p  of i b  you 

would have 30 d q s  or some other period in which $ 0  answer. 

MR. WICKEf93BAM: &aka it 60 days. 

MR. DOBIE,: I t h i r k  ,:zhs ought t o  have a ohenceif  he 

w a l ~ b s  t o  raise s l ~ g r  quastior im the Federal court. 

MR, CLARKt He can raise  any other question thet the 

other party aan ra ise .  Ib is like Rule 26. 

MR, MITC HELL : Raving in mimd $ha% birae for f i l i rg  the 

~ s a o r d ,  I am for Chis rule, 

BIB, CLARK: You can no t  shorten Che time for f i l i ~ g  

*he reaorti, I thiak &ha% i s  auBside of our 

mat te r ,  not of procedure, r ea l l y ,  1% is a statutory groaedurs. 

MR. LLWIN: Cer ta in ly  i t  is no t  the  procedure l a  the 

Distric* court, 

MR, CLARK: And, a s  long as  we oan not shorten that ,  

I bel ieve  in p i ~ n i n g  down the time for answering on %he removal 



That gives him a t  least 50 Clays l a  any s t a t e  I k ~ s w  a n y t h i ~ g  

about ,  and t h a t  is t o o  much. 

MR. LWAN: Say we give 10 days plus 30 days, which is 

40; t h a t  i s  more than any defendtarit gets in ary Skate ar 

Feeera1 courB if' he is sued there  t o  begla with. 

BR . W I C K E R S S M  : I am in accord with t h a t ,  but I want 

Do give notice a t  the proper time Chat I wan% t o  bring up the  i 
1 

quest ion about Rule 26. I had no idea thst  trkere was any / 
I 

e f f o r t  t o  abolish demurrers or the a l t e r n a t i v e  motion t o  B l a -  / 
3 

i m i a a .  I amstrong ly  opposed to 5 % .  
:I 

IMIR , HITC HEEL : We can take t h a t  up, -hub I would like 

$0 go through the other  rules, You caw answm in eke 

ji S t a t e  court before you remove, without waiving your rights. 1 
I 

1 

II 

i! MR. CLARK: On removal f o r  l o c a l  prejudice, I 
I 

! /I 
I' 
$ 

I >  UR, LEMAM: Rot on dikverss c i%izensh ip ,  
I 

I urderatood ! 
, I! 

ii I 
ji that  on 4dlveree oitiaenship you bad t o  remeve before pleadisg,; 

I 

I 
%s that r3gh%? 1 

I 
t 
i 

MR. MITCRELL: My impression is the  other way, but I am 1 
not nura, Can you answer in the  State court? 1 

I 
I 

BR. DUBIE: It l a  very, very rare that it is d o n e ,  k 

I 
1 

MR. CHERRY: But there are such oases? i 
i 

HR. DOBIE: Yea. 

MR. CRERRY: This is enough t o  bake care sf itr. 

%Re W TC KERSBAM : The s t a t u t e ,  as I reoo l l eo t ,  prascribe~l 
I 
I 

that the pet i f ion  and bond sha l l  be f i l e d  a t  or before Ohe 1 
1 



:. CLARK: But there is the  l o c a l  prejudice case, and, 

;; therefore,  t h i s  glves the r i g h t  to get a jar$ t r i a l  in hhe 
1 

I (  

: Federal courts in a local prejudice case. That is the 
1 :: thiag it does. 

MR, EEMAN: ' Mr. Clark,  every lawyer i s  g o i ~ g  t o  jclrng 

to the p o f ~ t  t h a t  I d id  there, and it better be s p e l l e d  out. 

If t h a t  is the ug ly  class of cases in which -- laca l  prejudice 

I say be wromg in my reco l l ec t ion ,  but I th irk  that I could 

aaswftr in the Sta te  court nnd then remove where dirersiby 

!; of o i t i z e n s h i p  is my only ground. 
t /  

ii bond and answer a t  the same moment. li 
i; 

1; 
i' :I MR, MITCHELL: Rhethsr aw answer f%bed ia the State 

oourt waived the  r i g h t  o f  removal. 

4 
2 MR, DOBIE: The defendant still w i t h i n  the perioa may, 
1; 
II 
if no a a t i o n  has been taken, file a removal p e t i t i o a .  

EnR, LEMAPT: But you can not have action bdken on it aad 

make Chis 61 kind of aa appeal? But; you oan file your alnswes 

[ as l o ~ g  as you do it w i t h i n  the time l i m i t ?  
rl 

8! 
MR, DOBIE: . Yes, 

What page i s  t h a t ?  

I ;  MR, W IC KER$HAE : Of your book? 
$i 
2: 

MI?, DOBIE: Yes. It wouldE not  be done ofBen beeanas 
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KR, W I C  KEWSHAN hl: -- Yehe the ordinary case of removal; 

prompt ly  a f t e r  t h e  s u i b  was bro&ht Che case goes into ths 

Federal court in the State it was i n  in the  Stake court,  an8 i 

! 

if t h e  time f o r  answer has no t  expired,+before t h e  removal took 
I 

I 
place,  on or before the time f ixed by the S t a t e  the defenaant i 

1 
i 

f i l e s  an answer or demurrer as the oaee may be, then the i 
I 

case goes on jusO as if it had been brought in the Federal 

court, 

MR, CLARK: It asems to me t h a t  t h a t  language can be i i 
i 

doctored up. It is j u s t  an attempt to save his  jury t r i a l  / 
i 

rights. I 1 

MR, I I T C m L L :  We did agree t o  the  groposikion of 1 I 
having so  lauch time t o  g e t  his record ia, he o u g h t t o  be ! 

i 
4 

required to do hi s  pleading,  removing, or whatever it is, when / 

he files h i s  reoord, 1 I 

1 
S h a l l  we pass on t o  Che next rule? 

RULE 116 

APPLICATION OF RULES TO SUPREME COURT OF THE DISTRICT 
OF C O L m L A ,  

MR. MITCHELL : That seems to be all ~ i g h t .  

RULE 13.7 

COMPUTATION OF TIME--SUNDAYS AHD HOLIDAYS. 
! 

MR. MITCHELL: Didanybodywant  tomake anysugges t ion  1 
OM t h a t ?  

I .  
1 

That seems t o  be all r i g h t .  

NR, CLARK: That is the equity rule of the courb. 
I 
i 
I 



< ,  - >- 

RULE 128 

ADVISORY COMMITTEE 08 CIVIL PROCEDmE. 

11 
but d o a f t  you thiak before we suggest it as a rule we oughQ i 

i' 1 
11 

ii + E  t e  take it up with the Oourbl I dorW t h i ~ k  r e ,  warat t o  sug- + / 1 
d 

@;@st ourselves ae a aon$iruSag body ulrlsss the Court warba us 1 
z; I 

r t o ,  ! !t j 
* r  

I i/ MR. LEMAN: A t  any r a t e ,  suggest a new body, as 5% were,! 
i; I 

ij aad change the name so that there w l l l  be no -- 
t 

ii I ii 
il 1; MR , W IC HERSBAM : 1% is a question of whether the Courk 1 

j/ 
wants a standing committee on rules. There i a  one in - 

i 
ii ii I 

I j] England, 
ti - 
li 
I 

;! MR. LEMAI: I think it ought t o  be ca l l ed  t o  their 
I[ 

at ten t ion  in a way which would save us from the suggestion j 
t 

t h a t  that committee be this committee, I 
1 
I 

~ f i .  W IOKERSHAM : Should n o t  that subject of t h e  cornmitit 
i 

bo b ~ t t e r  taken up by the  Chairman with the Chief Justice 
B 

ra ther  than bg formal preaenCationP 
\j 
i! 

4 ER , M ITC BELL : As a mat ter  of f a ~ b ,  we have aonsidarebl  

time in which t o  comsider this t h i n g ,  I thimk we ought t o  

leave it out of the  rules, and if Mr. Yargan and others have 

ideas about the  d e s i r a b i l i t y  of a continuiag committee, it 

ought to be presenCed in court. I thirak we can l a y  it a s i d e  

Coday and maybe cona ider  i t  fu r the r  B t l  our February meeting. 



/ unanimous t h a t  there ought to be such a committee, leasing 
i 
I 

i' out the question of h o ~  t o  g e t  t h a t  over? 
I 

I 

I H R ,  T0LMAP;I: With me it is a question ef the propriety. 
i 

ir 
I 

I HR, LEHAR t Is there any formal act ion  ws should take? 
ij 
You would just like an expression from the oommittee t ha t  they 11 

$1 

1 think the idea is righg? 
$! 

I' 
7 MR. CLARK: I m y s e l f  hoped it would be phrased a l i t t l e  
i; 
" d i f f e r e n t l y ,  because I f d e l  that the o n l y  wag rule making can i : 
!I 
i; 1; be e f f ec t ive  is by having such a b o n ~ i n u i n ~  aommlttee, and I 
;I 

would be w i l l i n g ,  subject t o  the question of the propriet&ss,  
i /  
i/ t o  put it in as  an expre~sion of opinion,  as definitely as  

1 t h a t .  
j/ 
:I 
, i 

. MR. MTTCmLLt Mr. l o r g a ~  is going t o  put ih a document 

axprssaing h i s  reasons for it t o  t h e  Reporter. If anybody 

e l se  on t h e  ComeitCee has anythimg o f  t h a t  kimd, aad w i l l  a e ~ d  

it in, we w i l l  have 1% mimeographed and sent  around t o  the ii 

members and khen  when we meet again in February we will 

t h r a s h  i t  out, 

HE, DOBTE: It certailaly ought t o  be decided by the 

f u l l  commi-%tee, 

MR. MITCHELL: My whole p o i n t  is that we are, anxious t o  

g e t  through and t h l s  t h i n g  could be done just as well in the 

:: next couple of months or three ,  and we oan just l a y  it; a s i d e ,  
I $  

11 I do not  mean t o  rebuff it by l ay ing  i t  aside. I have no 
3% 

f x  
I; 



ideas about i t  myself, We will t a b l e  it for the tiroe, beiag. 

RULE 239, 

REPEAL OF PREVIOUS RULES -- STATUTES, 

This, as  I have i n d i c a t e d  before, I th ink,  

is very imporeant, but I think re can do it. 1 think there  

probably w i l l  kwse % o  ba sontle d%fferentiatat$o~.n be%ween thsaa 

sP,atutas whleh .as cons ider  superseded in full and those tka$ 

we cons ide r  superseded in p a r t ,  and it will require care, but 

1 thi~k it can be done, 

You will notice I have used a the term "superseded" ; I 

d i d  not  want t o  use the word "repealedv. There mag be aeme 

word better than "euperssdeb" . I 1 
i I 

BR, L E U H :  " ~ h ~ 1 1  be thereafter of no farce ar8 effecbifl 

I thirk t he  ward "abrogated" is a l l  r i g h t ,  b u t  I question i = b  

f a  the firs% santewce in %he $hipa line, 
I 

The s b a t u t e  says i 
I 
I 

we are uniting the general equiby rules with the rules of law. i 

1 S s v e r ~ 1  times the question has been raised  here about what 3.8 I 
I 
I 

the e f f ec t  sf some old rule %hat we do not  a l togekher  put in%@ 

I t h i n k  if you use the words wuaitsd end merged 

hereinu you would oovep t h a t .  

But there is more than that. "~uger- 

seded" 18 better. I 

I 
I 
i 

t MR, DQE34E: Which use is thaPr? I I 

t 
E I 1 

MR, B I T C ~ L L : :  Inatead o f  "abrogatedw, in t h e  third lime1 
t 

the  rord "super.sdedN. 



MR, WICKERSHAM: Superseded by these rules. 

BIB, CLARK : Yea. I gueera "when these rules take 

eflatotH is not important there,  Wa, oan take out "when these 

rules take  effect." 

MR. MITCHELL: Why n o t  say %upersededn in the seoond 

place in l i a e  5. 

MR , W IC KERSWM : Yea, 

MR. C L A R K :  I wish you would think of t h a t  sentence a 

little Bore. That troubled. me a good d e a l ,  because m o ~ t  of 

fhe d i s t r i c t  court rules, or, is . fact ,  all, are batred on the 

idea s f  conformity ard they asre or l e e s  aepeaa on thab ,  

Shaubd we foroe them $0 revf se  a$ once? 

BR, D0BIEt I Chink they @ugh% t o .  

MR, CLARK: They rea l ly  ought t o .  S t  i s  a question 

OF whether we ~ h o u l d  $a13 %hem t o  do it, 

MR , W IC KXRSMAE : If you do n o t ,  the j  will n o t ,  many of 

t ham, 

MR. DOBIE: Don't you th ink  they ought Go? 

certainly w i l l  want Co study them. Probably where you hare 

a number of judges, l i k e  in New York, theg w i l l  have long 

debabaa, Bowever, In Virgia ia  we only  have one judge. 

ER. WICKERSHAM: The sooner they do it, the sooner they 

w i l l  be through. 

BR, EITGHELL: We have abrogated the rules in part ,  an 

if they a re  Boo lagy t o  draw up a lsew s e t ,  I do not  know qhat 
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MR. DOBIE: I do n o t  think %here is t h a t  muah hurry. 

MR. IYIITCRELL: The courl,  a s  I poilntsd out, does not  

need t o  follow t h a t  method at a l l ,  It does not 309e t h s  

rules whes it f i l e s  them with Congress. 1% can leave them 

Lhere u n t i l  Congress adjourns and say no th ing  about when they  

take effect, an8 then it can make an ortier a f t e r  Congress 

ndjo~rns saying they s h a l l  Cake e f fec t  on a certain day, 1% 

i s  ~ o t  necessary to take t h e  day on whiah C o n g r e s ~  adjourns. 

MR. WICRERSIULM: The only trouble is that  t h e  Coup$ 

might adjourn t h e  week before Congress adjourns and not  meet 

again  until the firs% Monday in Octeber, and there are three 

months Chat w i l l  have elapsed. 

MR. YIITCBELL: I think we aan le& that rest and we, w i l l  

have t o  work that, out as things  develop, 
11 

I 

I have an o u t l i n e  here by way of suggestion a s  t o  what thd 

I 
;' procedure shall be hereafber; just t;o keep Che ball rolling ' 

i 

'' and get  you thinking about I! 
ti 

it I have o u t l i n e d  it in t h i s  way: 

F i r s t ,  the Reporter w i l l  go ahead now aad make the r e r i -  
I 

in t h e  rules made necessary by Che ac t ion  of t h i s  m e e t i n '  q *  
Second, when they  are revised, 

Co the members. 

they will be d i s t r ibuted  

Fhat does no* mean we w i l l  have t o  wait 

u n t i l  they are a l l  revised, but they can be d i s t r i b u t e d  in 

8&~%$8163, 

Then, before we meat again the members will take tihese 

rerieiolsa and g e  over hhem careful ly ,  getking our noses down 



o&asely to the d e t a i l s ,  Che verbiage and thiaga of t h a t  k i ~ d ,  i 
I 

t h a t  taka aa much time at a meet ing l%ke t h i s ,  
1 

Each one of i 

US can write  out  the c a r r e c t i o ~ s  or changes t h a t  we reoommead / 

i m  t h i s  secosd draf t  and send them is t o  the Searetary and I 

I 
1 

he will keep them and give Chem to the reposter, aad give I 

1 

I 

copies t o  each o f  the rest o f  the members, Then the reporte? 

w i l l  take those suggestions from the members and go through 
I 
i 

them,, and whatever be thirnks worthy he wf ll &&opt and make i 

changes aacordingly. 

Thsa, when he has made revisions t ha t  wag he w i l l  aupply 
1 

! 
copies to the members and then we will meet and consider thah ! 

i 
B ~ a f b .  My l d e a  is t h a t  that will avoid a l o t  o f  wasted fimsl 

in our meetinga dirausslng small changes t h a t  nobody would disi 
i 
! 

puts. 1 1 

(There was a d i a o u e s i a n  of f  the raaord.) 

(Wheraugor, at 4:30 orolook p. e, the m e e t i ~ g  

was. adjourned t o  a date  t o  be later s e t . )  

* * *  



Following the discussion of the, rmles, mere was a 
aolloquy w i t h  rsspeot to future procedure, e t a . ,  of tnrhitoh 
a ~ n a m a q  f 8 given 'below: 

It was 8eCemined that perhaps there would be time for but 
one revf sed tiraft of Che mrle a, before the next meeting, 
rather than the two clcaording to the procedure, suggested 
by the Chairman, 

Tbre was discussion regarding the date of the next meet- 
ing, an8 conflicting engagement,& of some of the members of 
the Committee, 

There mas aiso war question a s  t o  how far Che membarrra cduld 
dilaouss them milea  outslae of the Committee meetinge, and 
it was announoed tha t  the members would be able  to take 
up with loca l  cornmittsea the problems unaer discussion, 
w i t h  the understanding t ha t  there shall be no publicity,  
lmoh an newspapers, 

It was detemnlned t h a t  the date of the henring t o  be held 
in February, probably in Weehington, would be deaided later, 
depending on airaumstanoea and other engagements of the 
members* 
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