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ADVISORY COMMITTER ON UNIFORM RULES OF GiVIL PROCEDURE

FOR THE DISTRICT COURTS OF THE UNITED STATES
AND THE

SUPREME COURT OF THE DISTRICT OF COLUMBTIA.

(Appolnted by the United States Supreme Court.)

%ashingtaa, D.G;;
bané&y, November 17 1935,
The Advisory Committee on Uniform Bules of Civil -
Frogedure appeint@é by the United States Supreme Court meb
at 2L§‘glaak p;ma; pursuant to adjournment on the preceding
éayé Hone William D, Mitchell (ehairmaﬁ); pregiding.
| PRESENT:  All the mﬁmbers attending the éreeadi&i
aaasi&ns; except Prof. ﬁerganc
e Mit@h%ilg Well we are down to the 1ast gens

gi‘ﬁglg 39, beginning "When an infant or a person in*

3,¥ and so on.

Dean Clarke. As I ?eeali; last nlght some one
ralsed the quastien whether there s hould not be & guardain
'appeintaé xg/gzgh plawnﬁiff &nﬁ,ﬂefendant, we11> I to@k this
‘ from the I quiﬁy @ule, and 1 enly gave my iﬁtsrpretaticn, buﬁ
T auyaas@ it is a matber @f eenveﬁienea; You starﬁ by next

friendg without an appaintm@ﬁt, ané I suppose in mest easas"ﬁ
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you will have a vegular guardlan appointed by the probate or
other courty yet I take 1t thait the sta-ting of a sult by
next frined is very simple; wlthout appointment; +then when
the case comes ints<a@urt;~th@ next frilend could be appainted4
a8 the guardian ad litem;:er some - one else could be appointed.
asg Mr. Mitehell, Yhufeannotaagpoinﬁ a guardian ad
litenm unﬁf@ you get Jurisdletion; and you could do it by
gserviece of process on the defendant; and in order to have
the infant get a guardlan ad litem appointed, the next friand; |
must sbart proceedings and get process served, so that it givés |
the court jarigﬁieiien, é% thét I think bthis is all rlght,. |

Mres Dobie., In some States, they allow a guardlan
ad litem to be appointed.

Mrs Mitchell. Who applles for the appolntment of a

guardian ad litem? You get the next friend to start 1%?
Mrs. Dobie, Yes, 1t 1s the same progedure, I like

this terminology, and I think it is the accurate one.

My, ﬁcﬂge« Would it not be better to use the weré§
pext friend"?
Mp, Mitehells I am in favor of it,

Dean Clarke. You would not erlticize the Supreme

Court, would you, for the language in the Equlty rule?

Nre Dodge. 1@@&&;@@ that they made thot mistakes
(Laughters) 7 B
| Mr»'Miteheil; Well, is there anything else In
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854
?Efa Wiekershaﬁa There 1s in New York a provision -
that‘whsre~an infanﬁ 1s 2 party where there 1ls no guardian
a guardian aéllit@myean be appointed by the court. |
Mre Dobles In the light of all of that, I moéve that
those two words be inserted.

Mre Cherrys I second the mobions

g - (A vote was taken and the motilon

-was unanimously adopteds)
Dean Clark. Nawg have we finlshed with thils rule?
M2 o ﬁitehelle I think sos ‘
Beanfﬁlarkg You will notice my second footnote tlere. -

T# 1t the opinion of thr Adveory Committee that further rules

arties s hould be drawn?

- Mp. Wicke?$ham¢» They generally are not sa.ragardéég

Dean Clarks I suppose there could be argument that

we would be getting inﬁa aubst&ntive law§_zhat is a qaestionyf”
\thaﬁ needs conslde-ation as to whether we should degit or nétg
I am willing to attempt 1§aaﬁsfefring to the footnote.
Mre Wiekershamg It does nob seem to me negessary to
do 1it. | | | »
Mr, Tolman. I dé not tkinkvwe ought to have a egmplsba
gode v o revise thé practice as to these matbors.
My« Wickershams  As &xperienee»dévéleﬁs; the court

s
itself can then make rules modifylng or supplementing these

rules.

Mr. Mitchells Not under this statubte. Wé ﬁauléhave '
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to get the statute amended. The statute says nothing about
that; but talks about the first set of rules, and does not
say anybhing about amending them from time to time by the
Supreme Courtjadl think there 1ls great danger in expécting
to modify these ruieé aftef‘theyezre'édayted, without submite -
ting the modifications teiﬁengress; tne probabilities araA"
ﬁhat the rules we submit to Congresa ﬁill be accepted, and
take away'that superv;séry POWeYrs

HUr, Wiekarghém. Yés; |

Dean Clark. Of amu?sa; I am not urging ymme it.Per= N
haps t his would not be a sultable ecéésiang but there are
points of debate in any such rule. Bnt icgall your attention
to ﬁhﬁ fact that there ls a good deal of uncertalnty about the
lawe | | | |

Mre Mitehell., If we do not say anything about it,
would 1t leave 1t in bad shape?

B@aﬁ‘Clark. I think if we do not say anybthing aboub
it;-hhsre ié a consilderable amount of uncertalntys Of céur&a,f
%h@?e'is the Coronado Coal Co. agalnst a i&bpr union;’epinion
by Chief Juétiee Tafts There was a eertaiﬁ amount of une
certainty bﬁt probably ﬁe more tbaa'thars'is in a:great many
States. | | | |

Mp, Mitehell, There would be somelaw on the subjeét;

there would not be any higtua}‘
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Dean Clark. <t would not touch any law that exlasts.
Mr. Dobles I am afraid you would be intruding on the
jurisdietional field. I move that that be omltted.
Profe Sunégrlaﬂda I second the motion,

(A vobe was taken and the matisn
was &ﬂanimously adopteda)

. ﬁrﬁ Donworths Have we consideraed the suggasticn~maﬁez
from one State about a rule 1limiting the'right of payment of %
the judgment to the next friend or guéréian ad litem? What |
would be thgught of anaddition to this rﬁle that would say
something along this 11#&3 “?hat the eourt may, in 1lts dls-
@retien; aft r the eﬁtry of judgment; make such orders as 1t
deems £1t and ﬁr@yer regarding payment of the judgment."

Mrs Dobles Do you not think that is included in thab

general sentence "orders as the court may direet for the pro-
/ geetion of such ;nfants or incompetents™?

liry Dobles We sve talking about the concluding clause

of this rule.

*

Mrs Donworthe I did not know that related to the pagw"f

ment but Qerhana 1t doege ‘ _ )
‘Mr. Mitchell., If iizé@as not 1t bﬁght to bé-made )
élsavﬁg but I assuma 1t does. |
ﬁ?a Gherry@ Tt is préﬁy breaa inits presenL werding.
%rs Benwarth. “may be’ @ﬁeught‘aﬁ defended", it reads,

and then 1t says, “sabjaebg however, to sueh orders as the
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gcnrt may-direeté, and 80 on, quoting Rule 39.

Mr, Lemann, That is in the Equity ?Uléq

lirs Cherrys. We have been using the word ”make"; have
we not? |

Mo Lemann. Yes, I think “maké" ls a Whter word.

M?f Mitchell, Do you not think that 1ls broad eneugh?;

Mr; Banwa@th; »Ess. |

Mr. Mitechell. We wlll now.pnas to Rule 40, "Stock-
holdsraactions,” In New Ybrk; if a plaintirf bu&s a sharé
of stock after a certain event; he 1s hei& liable.

bean Clark. Of c@urse; this Rule 40 1lg Bqulbty Rule
27» I changed the word "bill" to "action," ete, I had some %
- doubt as to the nesessity of this; but we gathered that the
Supreme Court seemed to like 1t, and announced it in cases
befépe 1t was promulgated as &_rule;.

Mre. Poble. It was held that it was not a jurladlcte
ienél rule; in that case against Hall for %5?;066,080, and
1nt hat cas‘:e they sald 1t just put inbo ¢oncrete form what

| had previocusly been a dé@iﬁiﬁﬁ of the Smﬁieme Court. I think
werean leave that out.

Dean clark.‘ You wilinotiea that I earry the Equlty
rule to the point eraquiring verification by oath. I left
it simple parfect;ens |

Mre Cherrys Would 1t mar'ﬁhat,gégﬁfﬁétian to make
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1t "shareholders' throughout? ?hat 1s the modern Equilty
rala; and hore it 1s regpched only iﬁ the last line of Rulet
405 but since 1t is used== :

Dean Clark (Interpesihg)s_ Does the American Law:inéf'
stitute not use 1t? - |

’grf'cherry§ Yés.

Mrs Doble. I move that the word "ateakheléera" in
the second 1line of Rule 40 be changed to "shareholders,."

Mr, Mitehells That widl bé aeepted;_unlesa there ils
:‘Qbiéetian. | "t' - .
Vﬁr. @lney; ; Ths rule saems to me to ba; to a certain

‘extent, a rule that announcea a pri@eiglé of substantlve lawew

4,whsther A wan bag a eausa.@f agtien or not; that is what it
really ameuﬁts_ta; 1 Aﬁé wkil@iitiis in the Equity rules; I
doubt very mueh the advisability of including é rule of this
ehametsem . | \ | |

Mprs Dobies w111 y0utp1eass taik 1auder;.i‘eénneﬁ hear
you‘ ' |

lire Olneys Thﬁre 1s  just this one reason for thils rule

80 far as T can see, and that 1s the number of blaekmail sults

~ brought by minoﬂ&y steekhelders, and they have énﬁeavoredi;e
l digecurage them, But after all, this rule really announces
the casea in whieh ther@ 1s no cause ef aetioh. :

Ve Mitehells %ell, you. hava get the Eguity rulea,

-
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and you have got to do oe of twothings; we have a single
proposal now, and we willﬁhave to make a back traek in the

cage of a contract to allow a stoekh&l&ar to bring a sait of
‘ ‘unless we

equity cognizance after the eveaﬁJXanéntak@ a stay:ﬁorw&rd

and make that uniform in both classes,ws are up agalnst it

there. .

Er¢ Olneys If yeurgaﬁ announge a rule of substantive
lgw as to when a man hes & cause of actlon, all right.

Mr, Mitchell., Is 1t any m@reithénbsaying that an ac-
%ien,may be brought by a gﬁaréian ad litem? The cavse of
astipn baiongg to the eamgany;'aﬁd you érevjuat faclng a
rul@'ef‘wﬁe may bring an aétien on behalf of the corporation.

Mprs Wickershams It does not sven say%ﬁhat. It says
that ineavéry'agﬁian brought Ey one or meré stockholders in
a eerparatién; and s??“yog mey assume such a thing. But it
does not ¢ onfer a substantive right’unea.himﬁ' I think this
le a good regulatlon, and whare it ig praper to have/zgﬁSGtieng
this apgliss to what may be éone.

My, Olnevs I am nmt oﬁaeetinf the rule, but what 1is
amnaunceﬁ here to be the :Lmn~ I simply sayidhat in effaet,
this 1=z saving to the stockholder that “Ybu cannot sUe exe

. gopt under certain cireumutances,}"

Mr~ %ibehellg H@w waulﬁ ycu meet my @@inh that the

9r@sant gqu ty rule says ﬁhat? Now, we have t@ have one
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rule for both law an’ equlty. Now, are you,gging back'ﬁg the
equity saéé '

Mrs Olneys My point app;ies to ?h@ origzinal equity
rule.

Me, Dobie. ﬁguld vou mind stating your polnt agailn,
I 41d not hear Xk you.

Mr. Olney. " The whole abjeet; 1f I understand this
rule aarreatly; 1s that it would put a stop to what has been
goling en; paétie&l&rly in New York, as I understand, wﬁere a
man would buy a share efssteek; largely at the instance of
some lawyer; he would buy a few shares of stock, and then he
would bring ékminarity atoekholder sult because of something
that might have ogcurred before the ostensible plaintiff got §
the stoek. I jaét wanted to ecut that out. |

VMr‘ Dobie. Have you any objectlon to the rulé'as; fxf
drawn? | |
| Mre. Vinev. T have no objJectlon to the grineiﬁi&.
Mrs Dobles, What is yaur'objeetiené
Mp, Ulneys My objectlon is that they are saylng here;
under the gulse of laying down a rule of pfeeeéureaﬁﬁh@y-are .
saying to a man; 1 You eannoﬁvget any réliéf,“ as a gubstan-
piv6 Bules

Hp, Gharry; Wé do it with exeeileﬁt pre@édentaa

Mpe Dobles And that w as exactly was declded in,thé{'_

¢ase’ of Hall vse Oaklend, in 1881, and this states precisely
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what was held in that case. ﬂnd}th@rg are a number of cases
holding that it 1s not a question of jurisdiction,

Mrs Mitehells This 1s one that would govern Federal
courts in law.actlons,ss well as equity.

Mr; Doble. I think all of these aatians have to be
‘brought iﬂ'equityg you cannot sue at law. -

Mrs Mitechells That is right«

Mr. Dobiles I move that we adopt the rule,
Mr. Mit@h@iig» We @6 not c;hangin'g the 5ubs€antive law

int he Federal courts

Mr, Cherry, T second the motion that it be approveds
Mr, Dodge: There is one noint I suguest: It sheaiévi.

be Ythe compiaint In the actblon," not that t he action shéﬁi&f@f“

contaln he allegatlons mentloned there.

Wre Dobles Yes; thé word wés "H3111" in the old
Bquity ?ule; that is; gubstitube ”eomplainﬁﬁ for action. The
old rule was “bill”; but of course we had to 8 trike that out.

NP ﬁitehallg,- Tﬁe“som@laiﬁtiin“vis goods |

lre Wickershame Yes.

v, Mitchell, It has been moved and seconded that we

adopt Hule 40 as sa_ahaﬁged; |
- (A vote was taken, and the
motion was unanimously adopbs
eds) .
Mp, Mitchell, Rule 41,

Mr. Lemanne In ﬁh@_l&nguage'at%&e 'f‘thﬁ_SQQQnd

k 4
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ever since the case of E# parte Young.

Dean Clark. Well, I had some doubt about this and
I wanted to raise thé guestion. Do'yeu'Bhink the exceptlon
is necessary?

ﬁrgababief Ne; and I object té 1ty and nmy ebjeetion‘
was to consent to such svwbstitublony and Ithink it would be

unfortunste to put that up to the State, and I hink the Sup-

reme Court would object to allowing this 'State offlcer say
whether he should be -gubgtituted. |
Mr. Mitchell., That is not covered by the statute.
lire iam&nn. What do you say about the ease of Ex

Earte La_Prade, in 289 U,J,, 444/ And I wonder whether that

was requilred?
lire NMoore.In en actlon to enjoin a State statute ve-

 cause unconstitutianalﬁ en offielal of the State may defend

it, and in the Supreme Court, when he has gone out of office,

the question is whetber hls sucecessor may be substituted for
hime And 1t has been held that he cannot, 1f the complaint

made no further allegations to the effect that the successor

1s attempting to enforce the alleged undonstitutlonal statute,

Now, if iﬁ has done thates
Mrs Mitchell (*ntarpasin )s The theory of that de~
¢lsion andaubt@&ly is that:you,a?a not suing:the State at all,

but an individual, and a certain in@iividval 1s assuming the

4




it: net be sufficlent te m«wie that in the easa af an effi«-
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righﬁ»ta commit mome act under an unconstitutional statute.
Now, 1f he dxes, he is thpough; he i1s not threatening; and
the theory of bthe deeisisn}that if some other indivlidual comes
along and holds the same o’fice and makes the same threat;
you cannot preper1v sabsti%ﬁ3 him;‘thsra is net a succession |
in right or interest; 1s that correct? ‘

Me, Doble. Yesy you remermber th@ Young eaae?

HMr, ﬁitehﬁllg Yes, my firm argued thate

Hre Dobles Yéa will r@mﬁmbar that th@y sald there,
in a declsion by lr. Justlce ﬂarlan, thet when a sult is |
brought againsh an individual ef a Stahe on the grounﬁ th&b a>
-statute 1s uﬁcanatiﬁutianal it is net a suit against the
‘:State, . ‘ |
| Mres Wiekershams That 1s'the eniy way;&eﬁ can geb ju#ié“
jiéieﬁian over him; is to sue tﬁe Stétég
#r. Donwortn. That sitﬁaﬁisn w@ﬁlﬁ saemizef*equire
_ that you would haverte 8 iﬁariz againe
Mre Mitohells Thab is ighﬁ.

Mra Wiege?sham. Y@s; |
My, Olneyg In %ha@ canneetien, to starﬁ again might

'7maan anawful wasta, and there 1s nething azesmgliah@d. Weuld

cor uuder thege eirenmatbnees ﬁhe glainﬁiff e@uld file a
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supplemental bill;settiug oub his deatk? and that demand or
some such other proceeding had beent aken, so that it appea?ug
ed that he took the same attitude about enforcing the sbtatute
of which complalnt wa s made, and providing that under those |
¢lrecumstances the‘erigingl sult should not abate but might beé
carried on against the successor. That ought to be the lawg%
and I do not see why it cannot be provided for by ruie. |

Dean Clark, Well; is that diffe!‘mn‘a from the fTirst
part of 1t%

Mp, Mitchell. Well; a8 you have it, if a man did not
consent to the substlitution--

Dean Clark(lnterposing); I mean 1if you could add
the matter in brackets? I put 1t in brackets besause there
is some question about it. _If you can add ﬁhat, then if you
not got practically Mr. Olney's idea, which now maokes 1t es= F
sentlally the stautory provision® |

Mr, Mitchell. The court says you cannot do thate

‘Mr‘ aney¢ The caurﬁ}saya‘yeu cannot éuﬁstitute,
and substltution would mean that the new officer was substi-
_ ﬁued; and as a matter of fact he might not take the éams
view of the statute at all But if it appears that he took the
same vieﬁ of the statute and proposes to @nfoﬁee it and  com= %

plaint is m.de that it is in doubt, then you have'bhﬁ same

o

gause of action s to him as you had against the f;rst of ficer.

Here you are to go on with the sult without starting all
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over again,

iy, Mitehells Well, the theory is that the orig;mar_
sult 15 étill alive and you bring in the new officer without
a supnlemental 5111. The technlecal objeetlion 1s that if'bhé
first officer 1s dead, there is no sult, and then you bring 7
in the new man to defend in the old sult, inatead of bringiné
a new sult. “‘hat 1s the technical objection. ’

Mr, Wiekersham. It 1s not like the offlicer of a cor-
pration; but here you have got to avold the positlon of try=
ing to sue the State. You cannot sue fhe State.

Mr. Lemann, Does thls declsion practically wipe par%
agraph B of t he Judlclal Code, Seetieﬁ 780; or should 1t not
pe left to the debermination under that paragraph, hiwhe
might be broad enough to cover every case?

Mr. Mitchell. Tou might sue the tax offleial of the

State. |

Mr, Lemann. But the United States éives its écnsent%
that, That 1is covered by paragra§h§§).

) Mpr. Mitchells Whét is thates
krbean Clark. It 1s at the top of 89«

Mre Mitchell, I am in févcr of that clause; be;ause;
the statute seems to make 1t ﬁecagaary, and then 1f it goes |
to the court %hey:feanzstrike itéﬁt; |

lip, Lemarm. That would not go as far as ERExmmmrkx

. Mp, Olney's suggestlon.
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Dean Clark. Mr. Olnesk suggestion , as I got ik, was
] | La '
tochanze the effect of Bx parteAPrade.

lip, Olney. Wo, my real objectlon is to this: Sueh
substltublon anc contlnunance of aetlon can be had only 1f
%hssuea@ssor consents tosuch gubstitublon, or t he law of the
izizibf which he is an officer authorizes 1t.," ﬁow,z?@quiring
thut econsent, wyou are not golng té get 1, and you might Just
as well leave 1t oub, In ine cases out of ten you will not |
have 1t, and 1t wllli mean & lot of additionsl o zpense and warg;

iy fidtohell, You think if you cannot bring him in vy
subtitution, you can do it by supplemental bILLY

@r, Olneyes You can do it by sugglsmenéal b1l1l, showw
ing that the new offlcer takes exactly the same 9eéiti@n in j
rogard to the statute as that of which you complained in con-
nectlon with the first of"icer. | |

Mr. Mitchell, I doubt 17 it would be possible, 1f yo@
gannot Lring hiw,by'auﬁztitution, end the court would consent
to bringng him by su plemental bill because of the death of
the defendante~which would bs beating the devil around the
gtump. |

Mp, Olneys I think 1t would be wlthin our power #o
provide that the statute should not apply undéé such Qi?CQM*E
stances . | |

Prof, Sunderland. Would 1t not be true that you wau%d4
be equally unable to get the State to consent, and that you

may 20 under the same eclvoumshances?
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My, Lemann., You could provide that if he did not come
in within a ce tain time he could bebbroughﬁ in.

| Prgfa Sunderlanﬁ. Ves.

Mo Eitchell. When the Supreme Court handed d own the
; decision saying that you eould not substitubte a successor in

that kind of sult, it was based on the statute and the Gourt

; gave court authorities. There is no exeeption in 780 0.8,

; Code, Title 28, and they must have held that notwithstanding

é the statute it could not be done.

¥Mr. Lemann. Would 1t not he hetter to aceept the sub=-

g étitution, aub’eect to an sxamination of the cases?
| Dean Clark. I might say that that case was overruled
‘  by tﬁe vale Law Journal; if that is sufficlent. (Laughter.)
- Mreo Dedge. Dia theiﬁ%urﬁ hold the statute unconstitu~
tional inr egard t o that? .

Mp, Mitchells L suppose they must have done so in
effect., 1 do not sﬁpyosé they sald s80.

Dean Clark. I do not remember that they discussed i1t.

My, Mitchell, They have got to be so careful about
treating the actlon in any way as Ekak if 1t were aaconbiﬂua—;
tion of inﬁerest; and there is no continuation ofinterest un-:
’_1e¢s it 1s a sult agalinst %he State, and that will doy so
they have to take the positlon that there 1ls no continuatlon
:of,interest between the officer and hils successor.

Mr, Olney. There 1s a continuation of interest vhere
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the successor takes the same posiltion as hls predecessor.
“ Mp, Mitchell. Suppese you bring an actlon against
2§?far some gct whi@hﬁ@ﬁ%ad a right to do, and you bring an
action againsﬁ giﬁte.@ﬁjQin, and he dles, and the next day
'John Smith, who has no real successlion in interest and is an
independent person, comes along and makes the same threat,
é&n you Join John Smith, by substitubing him, or do you not
nave %o bring another sult against him’
Mr. Olney. Why should you be compelled under those |
clrcumstances to bring a new gult, and possinhly 1t has gone
tot rial and jJjudgment may be even now in the power of the ‘
ecourt? VWhy should you be compelled to go throuzh all of thét,
wiﬁh all of the dleay and expense, when, a fter all, the queé;
tion is identlcal and the position of the partles is ldentical,
) and in realiby 1t is nobthing but a State offilcer ' rylng to eﬁé
force a State statute and insisting upon lts valldity. f
Mpe Wieksraham. Take the case that Mr, Mitchell sugé
gested awhlle ago, about the 26 indlviduals-~and that must be
,tbe theory, because 1t 1s because he ls an officer of the State.
ﬁow, supsose you have two totally different indlviduals, and
ons 1s sued and he dies, and the other 1a a trespasser who
comes along snd starts a similar trespsss and threatens the |
" sgme., You could not bring him in by o supplemental bill.
It way be inconvenient, but is that not where youare left? |

Mr. Mitchell., You cannct bind the second man by & §
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Judgment already rendered on t he other man.

My, Wickersham. "Res inter allos acto.”
Dean Clark. I suppose there 1 a éase where the Staté
’ éfficer s@rv§g, 1s, 1n.affeat; a wrongdoer; and when the new
man comés 1in he méy not be & wronszdoer. It 1s not, according
to the guestibn he put. It is not like suing a governmental
officer. |
" Mpr, Cherry. May I suggest a libttle more ingenulty,

since we are getting ingenuous. A plaintiff in thils kind
of action c ould lessen hils risk by suing more than one persong
‘and then 1f one of them dles the aectlon i1s st1ll golng, and I
think you éould bring in somebody else.

Mry Mitehell, By gupplemental bill.

Mr. Cherry. Yes. Your difflculty seems to me very
vitale=that 1f you have only one person and that person dies,g
then there 1s nothing to go on, and there is no sueceasien.éf:
interest. If several people were involved and any one of thém |
is alive, the case would continuey and then I think under aué
rule on parties and supplemental pleadings you might get him |
in.

Mr. Lemanns Suppose A and B were sued and A dles, and
after tha‘eagé had been t ried--

lip Chsrr§{1n£er§osing). dn a comnon question of law
and facts., |

Mr. Lemann(continuing). And ¢ takes up A's part,
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can you bring c.‘?

| Mp, Cheyry.' On the common gueation of laws and facts.>
My, Wiligkersham. AHe was a straﬁgar to ﬁhé act,

Mr. Lemann. When 1t 1s in thgéqggggggnit 1s rather

extfaerdinafy if you eaﬁ'da“it.,;

lip, Cherry. Ithink 1t 1s move nearly, possibl

the other.
. Mr, Lamann,. i agree with you as to that, that the case

is kept alive, but iﬁ ig sometimes hard 'i:,o’ ring a third per;-
son in suit at any stage; to which he cannot be tled uy;

VMr, Cherry. When there 1s a common question of laws
and factss ’ |

Mp. Mitchell, May I suzzest that Mrs~§§§§§'§:epared |
a new provision about substitution ané put it in brackets andé
put 1% up to the court. It 1s e mere questlon of law. Ifi;heé
gay that ﬁhe substitution cénnot be madavéan& I ée‘neﬁfaée he&
they ean avold it—nwhy; than% they will stigk'té our ekeeptioﬁg

If t hey think we are overestimating that deelsion, they will

adopt our alternative. We cannot decide thabt. The only thing
we can go on 1lg that opinion‘ |
My, Donworth. May I meke a suggest lon that has not
been broughtfup? '
Yr. Doble. Will you gentlemen talk louder? |
My, Donworth., I want to bring in a éuggested thougﬁﬁ'i

that I do not think has been brousht into the discussion yet.

4
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" without any limitatlon.

é onl¥ o sult against the State that would bother you, and this

‘1 on, they ought to be brought .in. So that 1t seems to me thatz

8561

The statute on which the main pértion of this section is
grounded-~Section b on the preceding page, over on the left,
says, "By or against officer of State, city, and so forthe==

8imilar proceedings may be had and taken,"etcs Now, it 1s

I think carries it further than necessary. Let us read what |
is in that lssue: VExcept when the action is to enjoin en=
forcement of a State statute or other legislative enactm@nt“.i‘
fhe courts hold that a cilby ordinance is a legilslative enachag
ment of the State, |

Mp, Dobie. Por some purposes.

My, Donworth. Yes and in sulng the mayor.or eerporf
ation counsel of a city, theregis no reason way their suee@sa%

or cannot be brought in, and 1f they try to beat the jurisdlcts

the clause in brackebs goes too far, and we ought to hold 1t
only in the case of the State, where there is any doubt about

it. Is that not true? 7

Dean Clark. Well, under the decislon In Exparte La
Prade, the theory in that case was that the individual by

evading the statute 1s acting as an individual.

Mr. Domworth. You csn against the eity, however,

Mr. Dobie. In the Young case, the Supreme Court sald

the officer in thils case 1s stripped of his officiel or repre=
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gentatlive character and is subject in his person to the conw.
sequences of his individual conduect. That 1s pretty strong.r
I am in favor of doing this by Mr. Olney's way, if we can do
its What I ém opposed to is bringing him down there--or mak;
ing the consent of the State offlcer to the subtitution, or
the law of the State,obligatory., I thlnk that ought to go
out, I think if we xan do this 1t ought to be done., It is
hard on him to hove to bring a new suit., We cannot T ight 1
that La Prade cese; bhut we can put it up to the coﬁrt whsﬁhgr
this does not specify the substance of it, | L

Dean Clark. Iy 1dea was of saving something from‘thé
wrecke |

My, Doble. Yes.

Dean Clark. There was a;se lire Donworth's suggest~f
lon that 1f this r&le'gﬁplied terstatelafficers,_would it ﬂét
also apply to the mayor.of g,eity?' | |

Mrs Doble. Yese.

:Mrg Loftin. Yes; but in that case you could sue
the eibye. | B

Mp, Dobie. Yes, you éoula sue the clbty or céul& sueé
a.caunty.

Mp., Donworth. If I had not heard this dlscussion
I would not have thought that. _

Mp, Loftin. “rdinarily you could sue ﬁoﬁh the city%

and the State officers too.
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Mp, Mitehell. Ought not the word "eity" be before
the word "officersgh? You could say "State officérs or."

Dean Clark. + should think so.

Mr. Mitchell, I think that would be proper, because
a clty ordinance i1s a leglslative enactment. |

Dean Clark, Frankly; T was intending to inclﬁde 1t

Prof. Sunderland. Whet ié the difference bétWéeﬁg
State statute and State legislétian? '

Dean Clark. You do not need them both,-

Hr. Mitchell. Suppose you pubt it "lawh instead of
"statute', |

Mr. Donworth. Just leave in "State statute" and
strike out the rest.

Mr. Dodge. Suppose a Stabe statute is toc orrect a
tax that 1s unconstitublonally lala? |

Dean Clark. I was not sure that we had gone as far

as Ex Parte La Prade put 1t, We were trying to limit Ex

‘Egngg La Prade all we could.

Mr, Lemanne Would not t he same questiéh come up in §

an income tax case? You pay an income tax to the State treas~
wer, and the Stete treasurer to whom you paid it has goﬂe ouﬁ
of officey and you want to substitut@ & new person.

Mr. Dodgee. 1 think the effect of the decision wanlﬁ
be moral, rather than anything else. |

Déan Clarke I suppose the essence of the*ﬁegisien
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ls that 1t would be applied to any ca se where the defendant
may be consldered a wrongdoer, when he wasacting individually.
| Mr, Lemann. If you are suing an internal collector

of the Unlted States, you cannot substitute; you cannot sube
stitute him, |

Dean Clark, This is like that case,

Mr.Lemann, Then 3ectlon 780 does not authorize iﬁ;
oven in the Tederal casges, You cannot do it in any aase’
. then.
Desan Clark. i@ does not authorize it in any cas@; BXe

 cept that I suppose the Federal Govermment glves aomaent; as

Lyou have indicated.
| - lip, Lemann., Sectilon 780 says relating to the disehargé
% of his offleilal duties; it says, "Where, during the pendeﬁey i
é of an action," and so on, "brought by or against an officer of

i the United States, or of a county, eity, or other gcvernmentalf

iageﬁcy, and relating to the present or fubture discharge of his%
- official dutles, such offilcer diles, resions, or ethsrwiserseeké

to hold such office" that the action may be continued agalnst:

- hig suecessor in office. i‘hﬁat is to say, if you cannot anb- ; .'

- stitute the new collector of internatl r evenue for the old

ieeal@etor, and 1f you cannot do it in the Federal court, I

:think it 1s clear that you‘eaénct in a State case.
It looks as 1f the statute were limlted to Junctlon éﬁsés

as to the present or future discharge of officlal dutiaéw

y
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Hp, Denworth.ﬁhis case cited was the case of a State:
gtatute.
Dean Clark, Yos.

fip, Donworthe  And what was the offiger by the defend

anb?

Dean Clark, The Attorney General.

Mr, Donworth. As I understand it, there is a motlon
that the whole thought be reconsidered; but independently of
that, as I am at present advised, L would strike out “1egis§z
laﬁive ensctment” and seve what we can from the wreck. (Laughte:

My, Mitchell, Deén Clark, your statute does not‘aEIGWf
subztitution of one officer for another where the matter re=
latés to present or future discharge of hié offlcial duties.
That ls very impsrtént; becausa téke‘the cage of the collect
or of internal revénue. The old collector has collected t he,
monéy; ;ﬁ%ﬁ‘if‘you bring.suit against hiﬁauﬁder the old notien
~=you cannot bring sult againét the praseﬁt gollector. Under
this sbatute, yau'ccuid not sue his successor, because it l1s,
not s maktier relaﬁingnte'the sresent er fnta§é discharge of
his dutiles, | ﬁé is being sued fér gome misgpprbpriation.of
the money by»his predeeéssa?; and jeur exception does nst -
coveyr that, |

Dean Clark. Before the brackets; Rule 41 says "His
7succeséer in offlce may be subtituted as a party aﬁd,the

action continued in accordance with the provisionsof sald
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section.”

lip, Mitchell.,  That 1s right. Then I have a suggest-
ion on thate It hink thét ought to be "State law," insteaﬁ.
of "State statute," 1f we are golng to cut out "leglslative

enactment'~~"State law" such as thea ction of a State ware-
g h ouse commission flxing rates; and there are a lot of State
| statutes wheres 1t would be a suilt agalnst the State; and an
?. order of the commission fixing rates 1s a leglslative actj

and they have held that it 1s the act of theState, u:der the
prcviaioné of the amendment whlech says that no State shall be
sued without its consent; but 1t 1s not a statute.

Mp. Donworth, Has not Federal Jurisdiction beenﬁ’ A

away in all those cases?

Mp, Mitchell. Well, I used that as an example.

Mpr. Cherrys. There are certain exceptions in that
statute.. |

Mir. Miﬁeheli; How have we left this exeeption, then,
what 1s the'motioﬁ? |

1Mr. Don@erﬁhg You wiih, Mr, Chairman, to protect the
sitvatlon that you refer to?

Myr. Olney., 1Is this not the situatlon 1in regard to thé

stétuﬁe: Yhat under this decision under Ex‘Part@ T.a Prade,
" §hat we have to -ut thls exception that s in brackets, un=
lesg we can find some way whereby, by further facts, on a

showing of further facts, we can escape the complete abate=
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ment of the action. L§ bhab not the situation? I think we
have zot to have thisin; but 1t may be that, as I have sug-
gested~«I am bt rying to draw 1% up now-=it may be that where
there is a further showlng of fasts; whiech as I understood
the statement made h@re; Was nét true in the case of Ex Parte
La Prade, thet you can provide a case where the actlon can go

Olle

fire Mitchell. My suggestion was that you prepare some

thing and had it to the reporter, and he can work 1t oubty eand

meanwhile we can pass On.
Mp, Only. Yes; because I think it is pretty clear
that we have to accept thls as it now reads, with the possibl

ity of a difference.
Mr. Pobie. Yes, I would not object at all. I d1d no

want it to depend entirely on the consent of the State office

but I would not object but would faver the supplemental billl

idea, t o be drawn by you-~"or the consent of the State of figer,"

though I am not sure that even with the consent of the State
Officar; thergw=m-

N, Ulney(Interpesing). . Here is the situation as I
seo 1t: gﬁnder the law as it stands at the yreéen% time, 1f
I get thé é?fact of this case eorrec%ly; they certalnly cannd
proceed witﬁpuﬁ the consent=« |

Mr. Wigk@rsham. Gannotlwhat?

Mp. Olmey. Cennot proceed with substitutlon without

¥

Lo
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the eonsent of the offlcer of the State.
My, Wickevsham. L am wonderiny 1f you can proceed
with his conasnt,

Mr. Olneys  Well, you cerbainly cennot without 1t;

30 ﬁhat4puttiﬁg it in here means that you can do 1%, and to

that extent‘it 1s an uaﬁﬁlieraticn of this case of EX ?arte
La Prade. I amﬁrﬁﬂéarihg 1f you cannot get a further :
amelloration.
| M. Dobie}' T think you ecan.

Mr. D@rwarthj Wwhat we really want to sayris “Pre;’
vided that it 1ls the intention that thls exceptlon shall go.

only 8o f ar as required by the casge of IX Part@.LayPradgﬁ-'

Mp, Mitchell.  Right.

Mre. “lckersham. I jast wagt to note before you ﬁﬁéé
that an e xceptlon to the use of the words "lack of action,"
(Laughtore.)

Mr. ﬁitchella we will now take u?‘Rula 42

Dean Clarke. | @é have passed that; Mr. Chalrman.

Wrs Mitchell. | ves. We will take up Rule &4.

pean Clark. Have you any objectlon to any of bhese

mqulty rules that are copied here?  In Rule 44 T have a
note about the Equity rules, which we thought‘were uﬁneaes~
sary. The only one not in werds covered, I think, waﬁ

this one; and I dld not gee why it ahould e h@re anyway.
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That 1s Rule 41, which says, "In s 1t toe xecute the trusts
of a will, 1t shall k& not be necessary t o make thé helr at
law & party; bub the plaintiff shall be at liberty to make
the helr at law a parity Whers he deéires to have the will
established against him,

M. ?éobim That does not often c¢ome up in the Federal
“eourt.

Mr, Donworthe. - Wﬁat rule ia that?

Dean Clavk, Rule 41. That I have not intended to
cgvér at all,

| My, Wickersham, I SUP 086 1%‘haﬁ some useful pur-
‘ﬁasé,

Dean Clark. Ve havé been unable to dlscover any;
and we wanderedrif it aild not say things that, concelvably,
might not be so. When are you golng to establlish a will ip
the Federal courts? /

Nr. Wickersbham. This is not to o stablish a wills
1t 1s to execube the trusts of a will. |

Mr. Doble. But after the semicolon it éays, "Byt
the plaintiff shall be at liberty to méké the haif at law a
party where he desires to have:the_will esﬁabliahaé against
him," | |

Mr. Wlckersham, I think that 1s bad'phraseolégj.

T think it means to hsve the trusts of the will established.

Mr. Donworth. Where you desire to have the trusts
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of t he will m.de bidding upon him.

Mp, Wickersham. I do not supnose the construction cf
& will would often come up iIn the Federal eourts.

. Mr, Dobie. I know of a number of Federal sults invol~
ving the construction of a will.

Mry Wickersham, I say that does not arise very much
in the Federal eaurts; but usually in the State courts, al-
thougﬁ-it‘might arise in the Federal court.

yr. Yoble. There are a large number of cases=-I hate
to talk about my own book, but in my case book I have a nume
. ber of eases there, and that line of distinction between
what the Federal courts do in probate matters and cannot do
in prqbate matters 1is varyﬂdiffiedlﬁ to declde. We,havéiﬂo
probate proceéure; but Whéfe the State yﬁégéﬁare permibs aﬁ
,indapandeﬁt bill to have ﬁhe will set asida can be braugﬁﬁ
in'bhé'Fedsfal court.

Mr. Wicker:ham. Yes, sults to construe the pnamkss
directions - ! -
xmgmugs of a will mlght be brought in a Federal court.

Mr., Dobie. Yas;.

Mr, Wickeraham. Therefore, we might as well put it
in.

Dean Clark. Well, in practice the only éaserﬁhere'.
it has been construed-~they did not try it in1:he case in

111 U.8. 170, which was a sult to enforece a personal trust.
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This rule goes back to Bule 50 of the former Hquity ﬁules;
which was promulgated in 1842, and 1s very obviously taken -
; from Order noe 31 of the Court of Chancery of England of 18@13
This is the old English chancery rules So that you can & ee |
that the origin of 1t is very cléar. Now, 1t seems to me
that that goes backt o a procedure that in practice, ab least,

we do not have in the Tederal ccarts, and 1f there 1s any ques-

tilon about the constructlion of a will is joined, with all our

. rules about Jjolnder of partles, we do not need to talk about

geﬁting'wafds in,

Mr., Dobie. Why not leave them out?

Dean Clark. 1If there 1s something thét ls not covered,
it is wrong.

Mre Loftin. 1 s ocond Mr. Pobis's motion.

Mr. Mirchell, It will be so understood, that this and
Hquity Rule 41 will be omitted.

Wo will now take up Rgie 45,

Dean Clarke Let me explain about this Rule 45. Thisi
sult as a reprasentatiVevéf a elass.is abmﬁthing-we alwayé

talk about, but as to what 1t raaixy meansj that 1is a1ﬁ&3t

unknﬂwn. That 1s, in certsin ws»whare vou have a class
suit,' tha—u’; is all I‘ig::;é”x,,. but the exbtent to which 1t goes, and
how far represenbtatives can go th‘ndt'baeﬁ.clearly definea.ﬁf

ﬁOW,V?B.baVQ done, as the footnote to that rule points out,
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is to tryto differentiate three different types of class
sults., +n other words, we try to spell what we think is as
near the law as we can state 1t. OUf course, can just take
the other course~-~take this very vagﬁe and unistructive
language of the Hquity ruie; ~ub we tried to do 1ls bto stabe
tha limits of the various classxz;}t f you will down threugh
_ ﬁule 45, you will see that we have three instances. The firaf
é{Dna might be called the two-clase sult; the saeanﬁ, purely
| a:lass sult, and the third a bybrid class sults And there is
quite a difference in ﬁhe coneclusivenesa of the judgment in |
the different cases. In the flrst case; the judgment ls con«
I clusive. In the sécenﬁ, it 1s not conclusive, but 1ls mainiy
a good precedent. In the third case 1t 1s good agalnst per-
sons having a several Inberest whefe the objeet of the action
1s the adjudicatlon of claims as to speclific propérty. A

Mr. Mitchell. Have we got any authority bo prescribe |
the amount involved? |

Mr. Doble. Na; I had a questioﬁ about that. I think
that 1s Jurisdictional and ought to =0 out.

| Mr., Olney. L would 1like Lo make another objectiente

 gnis rule. Tt goes on o preseribe what the effect of the
judgment ls in vavrious classes of class sulls. That is a.
matber of substantive law., That ls not a matter of prccsdurs.

The courts have been busy with i, and they are In eonfusien

% on the subject; the effect of the Judgment ls, aftex all,
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not a matber for us and 1t seems to me we should lsave the
precedure by whlch the elass sultscan be brought with the
effect of the jJudsment that is recovered on thempslt seems
to me we will have to leave that to the court.

Mr . Eenwerth; I had occasion during past years t o
bring a class sult of ccnsiéeréble impertéﬁce, and I made a
pretty eareful-investigabion of the law, and I found 1t not
g0 difficult as one would imagine who has not had the respon-
bility of acting under it. It was a case of two mortgageé"
securing bond lssues, and there was a doubtful guestlon be-
tween the flrst mortgage bcndhaldera and ﬁhé second mortgage
bondholders. Two banks were acting respectively as trustees.
Of course, they could not decide the question, snd the ques=
tlon was how could they make an a djustment that would be
binding upon the bondholders?  The property was worth some-
thing over%B;OO0,000, and a number of bondholders under each
clagg~~there were about 750 under the flrst and about 900
under the second mortgage, and we fortunately had thelr names
and addresses of over three-fourths of them. Well, I will
say this, that we did not have to take the responslbllity of
judgment; because before we got to that point Congress en=
scted Section 77b, to our great Joy and satlsfactlone

Mre Wickersham. That 1s one of the good thiﬁgs

that Conﬁfess has done.
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#te. Donworth. Yes, but I find that the Federal éburt;
ineluding the Supreme Court of the Unilted States, 1n wecent

declslons, that is within ten years--the Supreme Court of the

Unlted States held in one case that where the partiesselected

£

out of a very numerous class were such that Federal jurisdié%-ng

P

lon existed-=for instance, you take a lot of plaintiffs Whamiﬁ‘ﬂJ

are cltlzens of the State of Washington, or viee versa, or take

a lot of citizens who are ecitlzens of California, Loulsiana
and other States, asnd there sre a lot of defendants who are
cltizens of Washington. You could bringz that sult in the Disg=
trict of Washington, snd omit any individual members of the
class who would defeat jurlsdictlon; an adjudicalon entereai
in that sult was blnding on all concerned. The courts, how-E
ever, scrubinizedt his prineciple with great care: You must
hove enough representatives of both plaintiffs and defendants

to make 1t fairly representative. That was the expressionw-

"failrly representative." You must not handpilck your partiess.

I happened to geleect 23. I picked out those who were nost
likely to litigate, and those of opposing’views, and I found
23 ﬁha had indicated opposing views on one slde, and so L

thought I would make the number on the other side the same,

fhere was no aﬁh r way of settling a controverted propositlon

in that sulty and 1t may De, as Judge OMigy, savs, that the |
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ultimate effect of the Judgemtn 1z a matter of substantilve
lawj vyet when you are dealin with a way of sebtling a 1awsuii,
ond parties, 1t seems proper to bring thls in. I think the
rule has a real fuwe tion there, -Ecw;‘the Tguity rule says,
When the questlon 1s one of common or general interest to

many persons constituting a class,“ and 8o on, one Or more maj
sue or defend for the whole. I did not think of this point
coming up and did not bring my memorandum of authoritias that
I prepared in the litigation tiat I referred to. < have not
any particular suggesticn to make about this at the pfesent
time. I might have later, at the next secasslon, when I héve
had time to look the mabtter up.

Mres Doble., I wonld lilke to say one thing that Dean
Clark probably knows-~bub svefybody'cannot'keép ths Bquity
rules at the end of thelr finger«~tips. _But this present
Bqulty Rule 38 supplanted the former Rule 48.  Under the
0ld rale there was an express r ovislon that‘in such cases
ﬁhe'judgment shall be witﬁouﬁ prejudiece with the rights amd’
elaims of the 0§pesiﬁg partiasg

In drafting the new.rule, they left that out, with
the ide; that in éertain'eaaes'it would bhe binding'on the
elaés. There ave a number of decisions as to the exteﬁt‘

to whieh 1t 1s binding. The leading case is “Ths Euggema ;
It is a bilg thing,

Tribe of Ben Hur vs. Ge Caldwell,




|

é be very desx?ablep

,>biﬁﬁing. | '}

ing law acourately. e have spent & ood deal of bime and
zthaught>on,it.
_éiﬁtﬁ it, he 1is ;ang to be at sea ss to what the effect of the
%ﬁquity rule 1s. It seeﬁs to me ﬁhat:it would be bad tbfigggg

éeme%%ing perfectly inihe aark, which 1s meaningless, or mean

] |
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i

f : .
and I think if we . gan phrase somethinﬁ that 1s falrly definlte~~

;‘/

if we can.make a/ﬁld slflcation that the Supreme Court will

gccept and thaﬁ wﬁll bring light out of darkness, 1t would be

Mr. Denwerth. But the Supreme Tribe of Ben Hur case
- to which yeu r@fé?red was against a corporation.

;/;mr. Dle@m They held in that sult that the decree was

Dean Clarkf Méy I say that I was intending to state

'nything more thaq existing laws I think we do state exlste

ow, here 1s a case where, 1f a lawyer gets

dven suggest the wrong thing. If you read the Equity rule,
as 1t stands, you may have a case"where the questibn 1s one of

gommon or general interest" the matter is res adjudicata, which |

ls not so under the Federal declsion, We are not trying to

%nact new law or substantive law, but we are just trying to

tell the bar what it 1s all about.
o Hr. Donwcrth. Do you mean the PFederal deeisisns are
in favor of binding the class by the Jjudgment enteradj

Dean Clark. Except what we have covered by the first
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sentence. The case of The Supreme Tribe of Ben Hur vs,

Caldwell was the case of ﬁhe ownership ‘of the Supreme Lodge
of a fund, snd that 1s the true class sult case, where, hav-
ing adequate representatlon within the State you can adjudi-
cate the rights. |

Mre Wickersham., Teke the Cornett case. Yburhave
the same thing there. | |

Dea Clark. Yes. UNow, take a case of a taxpayer.

That 1s not a class suit,:gnd that would not be res judieata.e
%uppoae a taxpay r brings sult end says, "The whole assessmenﬁ
i1s 1llegal, and I am doing 1t for the beﬁefiﬁkof all other
~ taxpayers." He gets a deelsion that it’is:illagal‘ That is
%nqt biﬁding on others. | | |

| Mre Dobie. They have held also that they cannot join

those togetlew for the éurguse of making up the Jurisdictional

' ameun%‘;ws ;hose 1 :;;21 categ@ry ‘that “the é‘imrame Court had thar'e

is not Lg@ elasais common law categgry;‘ I think 1f you can

% brlng:light here, yau ought to do its
: from the
Mr. Olneys The principle involved. here/ixxaxfundamenta;,

i
H

é polint of view éf numerous parties, which is, perhaps, more

; impéytant than any other case. The prinﬁigla iﬁVQIVed 1s

% the securing of a judgment that 1s ~ood againsb a man when

. he 1s not actually int he suit;. and 1t all d:epends on the

‘; Question of whether or not he was Eairly represented inthe

i suite _;t'is a question of obtalning mkiIxX a Judgment
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which ls good against the man by obtalning a Judgment against
a r@pr@sentative; Now, the 1llustrations of that which eome§
up are exceedingly numerous. They apply to judgments again%t
public officers as representing a baxing district and the |
taxpayers In the distriet; and. the property owners, and the
varlations and difflculties in 1t ave great. Ehérene rule
whieh certainly is the rule--the one case which 1s within
the ruls 1is the case to whiech Dean Clark has referred, of
where the interest 1s a Jolnt interest and a sufflclent num-
ber of peonle are made defendants, so that that number can
fairly be taken to represent the class, and do represent the
elass; so that when the thing ls ;foughtgut to a conclusion
the jﬁdgmenﬁ would be_ﬁeld binding as to all members of the
alasg. But as I see it; thls rule 1s going to be extended
as t lme goes on in%é'matterS'ﬁhatézre ﬂet’matters of joint
interest merely; but matters;gfuécmmen interest. I can mee
no reason, for example, why,_ﬁheﬁ the qgastién is simply one
a8 to the validlty of a tax a&d’a sult is brought for the en=

forcement of that tax against su&h a number of taxpayersa s

fought out-~that thét judgment #x should not be binding on

. every taxpayer ln that distriet, and sooner or later the
such

courts are golng to caieto some/concousion as thaty and we

do not want ot be heére in a positlon of legislating apqn a

mattor of that sort--and that is wha t we are d oings We want
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%o provide thap these actions can be brought and Judgments
obtainéd ln these easeé; but Just what the effect of those

Judgments may be, in the way of res Judicata, we ought not to

determine, We ought to leave that to the court, and leave

1t flexible, so that thej can aonply the ?S&SQnSaga?ply%;a

reasonable rule and apply it, perhaps, progressive rules as

time goes on in connection with 1t, We ought not to endeavor

to leglslate upon a gubject of that character.

Mr., Dobile. Would you leave all that stuff out, then,

that alfects the force of the judgment?

Mr. Lemann, Bave we got the power to pass on that?

Mr. Olneye I do mot think we have, and 1t also shrikes

me that there would be Alfficulty in stating rules that have
been followed by the courts too completely. I note in the
éiaeussien one of the qualificatlions claimed ls that there

should be falr representation. That 1z not the law.

Dean Clark. Mr. Ponworth has Just passed up a suggest-

ed on that which I will read.
(Daan Clark:r ad a paper prepared by lr. Danwerth,)
i Mi*chelle That tests the difficulty gnd I doubt
we hava authority to ﬂe it anyway.

Mr. Donworth. Is it not a very important feamur@

of the Federal jurisdictlon? ©Net only the Th@’Supreme Tribef

of Ben Hur ca:e, but obhers?

if
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Mr, Mitchell. Ugp course,it ls Important, but we are
n ot dealing with jurisdiction. We have got in this rule an-
| other sentence that ~u ports to add together these claims for
- the purpose of giﬁing jurisdiction under the statubte asi;é
 the amount involved, That certainly is outside of our pro«
- vinee and changing the jurisdletlon of the Federal court, If
t we say; "Well, they have got Jjurisdiction iﬁ“that kind af a
- kind of a case, when, except for our rule they would not have
' itw-" I do not think we could do that,

Mr. Donworth. How far does your objection go® Would
you leave out the whole rule? |

Mr. Mitchell. No, I would leave out the first para-

1 gyagh; where it says, "Where a sum is arequlsite to foundlng %
o a Fedsf&l jurisdiection, the claim of or agalnst th@ classa
| shall control," snd so on. I would leave out that sentence.

Mr, Doble. I would 1like to make tThat motlon. I
'g think we can cut that off pretty quickly. I make the motiaﬁz
; that that sentence be sxpungsd.

Ir. Tolman. Beglnning where?

Mre Dobie, Dealing with the jurisdictionalzamount;
the sentenee; "§Where a sum ls & requisite to founding Federal
Jurisdiction.” I do nob think we have any power to 1egis§é
late, and that 1s a Jurisdictlonal questions

My, Dodge. That is two dentencese
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My, Mitchell, Let vs taks them one by one. The fir;t
point is "Where a sum 1s a requisilte to founding Fedeéal jurfSa
dietlon, the claim of or against the e¢lass shall control in tﬁs
first instance, and the claim of the individual in the cﬁher§
two instances." Now, that ls a question of jurisdiction.

Mr. Loftin. Yhat was your motion, Mr. Doble?

Mre. Doble. Yeé¢

Mr. Tolman; I second the motlon.

Mr. Mltchell. Do you want to discuss that?

Mre. Cherry. Is that néw, or 1s that the resulb.af

the cases?

Dean Clark. That Just states t he present law., It is
a question agalin of whether we want to give information at ail.
Tt tnvolves no change . | |
My, Mitchell., Welll, we are purporting to deal with
a jurlsdictional question there.
Dean Clark. I hgve no wish to restrict any sourt £ rom
going to places where t hey ought to goj but this prevision |

In essence has been in equlty practlce since the beglnning,

90 years, and we have ne‘tanﬂéncy t0 = 0o anywhere exwvept to

& void confusien.

Mr. Olney, T will heve to btake issue with you on
thats

Dean Clark. Take the taxpayers' suilt, for example.

Mr. Mitchell. There 1s a good deal in 1t that we
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will; no doubt, adopt; but ‘here =re four or five different;
sentences, and ée wlll have to deal wilth them separately, snd
it 1s better to take each one and have them separately, and we
have él@an~cut question here, |
My, Dobis., I do not dispute that that 1s accurate.I |
think it Is. But I think it would be a great mistake for ua:
to provide as to the amount of jurisdiction.
Mr. Donworth. We can leave that to the statute.
Mro Mitchelle  All in favor of stiking out that one
sentence will say "Aye'"; those opposed '"no."

(The motion was uﬂanimously
a{iﬂptedq )

Mr, Mitchell. It 1s carrled, Now the next sentence
relates to the effect of a judgment in class cases, |

Mr, Donworth, We can leave that to the Supreme Court
éeeiaions; which are’sgtisfactcry, and the C.C.A. declalons
a-e satlsfactory also.

Mr. Lemann., In any event I do not think we have any
power to BRY whatrthe effect Qf the Judgment 1is.

Mre Cherry. Well, Mp. Doble pointed out that In the

rule which pregeded the«pressn%vKuity rule, that was attempts
eds | |
Mr. Lemanne. It 1s not in the pregsent Equlty rules,
however;nnat in Rule 38. o |
Mr. Cherrye. No; but 1in the preceding Bgulty rulese

Mr. Mibechell. Well, i1f we adopted Judge Olney's
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rule, and preferred to leave 1t flexible=e

Mr, Cherry(Interposing)s I was only golng to the
gquestlon of our comnetency to make the recommendations.

Mp, Lemann. Tt mizht be a zood thing.

Mr. Cherry. <t might on the merits, but t he question
48 whether 1t is withln our province.

Mr. Lemenn, Is it in order to meke a motion to leave
out the nggiz/éentenee, or has that been acted on?

Mr. Mltehell. It has not been acted on.

My, Dobles May I ask a question sbout the last sen=- |

tence.

sentence of Rule 45,

Mr. Mitehell., That last sentence relates to the ef-
fect of the judgment in,clasé cased. Is theve-any further
discuasion of that?

Mr, Doble. I would like to make that the basls of
the objectlion that has beea made~~that‘the law stated here
f or correct, B '

. 1s not helpful/ and that we ought not to go Into 1t at all.

Mre Olney., I would not say it 1s not;eorrect;
though I am not sure aﬁout it:by any means.' Wha? I do say,
1s that in the first place; 11: is not our functlon~-that 1s
more important than anything else. And in the second
place, I think a mbter of this sort should be 1eft to the

courts to develop. I do not agree with Dean Clark at all
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that there has bheen no deéelo@ment in the decisions of the
eoutt uponnthe suﬁjeet. Lthink quite the contrary ls true.

Mrs Doble. I think we have consistenyly broadened
the effect of the judgment and decree In every case.

My, Olney, Yes. We want to leave here in our proceéd-
ure a provision by which such suits can be brought, and then |
- let the court determine What:the effect of those judgments
is, and T am certaln thet as *ime goes on they ave going to
apply the fundomental vprinciple that wherever a man has be@ﬁ
genuinely Pepresented in a piéce of litigation, and there has
been something or some garty to 1t than can be sald to have
genuinely represented him, and there have been a determinatlon

by the court of the real lssues that are Involved, both of

law and fact, that Judgment is.going to be binding on him. I
think they are golng in that direction, and that is t he diz*éeét,-
ion they ought to goes .

Mp, Doble. You are afrald that we will stop them?

Mre. Olney. iet 1t develop.

rmr, Tolmene A &eel&rétism as to the legal effect bf
o statute 1s not procedure. :

My, Olney. Exactlye

Mp, Lemann., Tt 1s the Tezdl effeet of judgment.

Mr. Tolmen. Yes.

Mr. Lemann. I like the ldea of an expreasion, but

that would carry us too far. I like to see people Informed.
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I had to look this up,and I would have been glall to have some=
B |

body tell me, but still L do not think we can uﬁdertake to goi
beyond that.

lip, Doble. You do not think that is a quegtlon of
procedure--the bindlng effect of Judgment?

Ppof, Sunderland. I do not see how that éoui§ pééSib?y
be considered procedure--the effect of the juégment.:.;t abééé
; lutely settles the ultimate rights of the party., And th@$ 1ls |
. the very essence of substantive laws .i
Bp, Doble. Are you in favor striking that sentence

out, Prol. Sunderland?

Prof. Sunderland, T think we have zotb %%1 We are
elearly outslde of our province.

Mr. Dodge.

How do yeu-feel; Mre Doble?
Mr. Doble.

I am dublous about 1it, but I think if a
veasonable number of us think that it i1s qu@stianablé it
ought to zo out.

My, Mitchell, There is & dlstinctlon between oﬁr
determining the effeet of a judgment upon the partles to the
sult, and the effeet on people whﬁrar@,nct.

Is there any-
thing in that?

My, Dobie. T think there is. If a reasonable number

o” these gentlemen think that 1s beyond our purview, I would
rather it o out.

Mp, Cherrve

Question.
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Mp, mitchell. All in favor of striking out the last
senbence of Rule 45 dealing with the effeet of the judgment,
wlll say "Aye"s those ooposed '"no,"

(The motlon was unanimously
adopteds)

Mr. Donworth. The last sentence still r emains in.
Mr. Mitehell. 1o, we just struck it out.
lr. Ponworthe The lasgt Pemainiﬁg gentence I wish to
% speak of,

Mp, DoBiea Do you mean the flrst three?

M. Donworﬁht The last sentence that remalns.

Mr. Olneys "When persons having a seveml inberest are
80 numereus‘as to make it impracticable them 21l before the
caurt;” and 80 oh one or more may Institute actlon for the
whole.

¥Mr, Dobie. jAre you going to move to strike that out?

Mr. Donworthe No. That third sentence says, "When
persons having a several interéstvare 80 nﬁm@rous as:to make
it impracticable to bring them all before the court, anrd the
object of the actlion 1s the adjudlea tlon of élgims in or ta’;
gpacifig property, one or.mére may institute action for the
I %ﬁéiag? (Now, there is iéé hiétus there, you seey mlt does
not say anything aboub ﬁﬁ@ defendants. To get whet I am
satlsfied 1s the true ruis of ;aw, I would add this prévision '

ss to defendants, after the word "whole," put a comma and say

Hame o vasasnahle number of those mav be made defendanks as -
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representatives of the whole."  When the complaint alleges
that the following 23 defendants are interested, the corréct
pleader, that is, the man who tells hls story in aﬁgcod Way'
will say; "This i1s a reaszonable number to be made defendants;i
in this case,"  Now, when the court tries the case, in or=-
der to give it the effect of a class sult, the court must
make & finding that a reasonable of those interested have
been made defendants, and that isAa question of fﬁcts_in the§
éase whieh must be ga&%é& on. Bo you oppose this, Dean |
Dean Clark® | |

'Deén Clark. No, that 18 culte all rlght,

Mp. Eitcheli‘ Is not the reéequlrement of a reasonahlﬁj
number for falr represenﬁationumdoes:it not run all through
this?

Mr. Donworth. No;‘we have not sald anything as to

defendants, but only plaintiffs.

Mp, Dodge. Can you have a elﬁss sult where there
a lot of people all claiming an interest? I/giénot‘hhppesé
a ciass sult was4p@ssible where a mah hasg a speeifié iﬁt@r~vé
est which he ¢laims in specifig‘progerty.

Mr. Dobiles  There are'seme of those cases, and I
think there have been a #umber of them. And I wouldlike
to sak Prof. Sunderland aboub thata;take, for example; the

grain elevator ecases, ‘Phere the denosits are not supposed

to be kept separa te. I think there have been thosevcases
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In which they sought to make the Interest separate. I think
Prof. Sunderland can instruet us on that.
Prof, Sunderland. I do not think much instruction
- can be givens I think there is great confusion. I think
; the confusdlon 1ls due to the term "eommon or ganerai interest.":
- Nobody seesm to know what those bterms mean.
Mr. Olney. “ould 1t be due process o%_law to render
g a Judszment In a case of that sort wﬁiéh would be binding upon §
any one unless he was = ctually before the court? |
Mr. Donworth. There have been cases where a plece ef%
real property has been acquiréd_by The Suﬁféme Trips of ﬁhis;g
or that; aﬁd the mewbers of the tribeare numerous énd saatﬁer%
ed all over the country. |
Vrs Olney. ’Well; but they have a Joint interegt therea,
Mir. Mitchell.  Is that a several interest or‘é Joint
; 1 nterest?
Mr, Donworth. It 1s a several lInterest of each onej
 some one makes a deed to the supreme tribe. I think you can
relj upon the Federal courhs not:te say when 23 people own a |
plece of real egtats; 3 yesgie can sue to determine the title
of the 25, The Federal courts would never say that. But

this rule will be considered literally.

Mr. Olney. Suggoﬁe'thﬁze,are SOO'of,themgrand sach

H

one has a seversal 1ntarest,of his own In that one plece of
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~property; 1is 1t due process of law to adjudiecate John Jones,
. who 1s one of them, who has a certaln interest, is bound when |
ihe is not before the eourt?
lip, Donworth. If the court finds as a fact that it is
gimpracticabla to bring them all gef@?e the court, and their : |
;interest 1s the same-~I mean 1f they all depend upon the exaci:E
;atate of facts and law, and if ¥eabrought a reasonable number
§ in; and_a»reasgnable opportunity has bemn accorded all of them
; to come in: nd assert théir righﬁs; it is the Only way to do
1t.

Mres Olney. But when you add on these other thingé'bhat
;yeu have spoken of, you come back to what ls the fundamental
é principle upon which thescasesmust go, and that, that you can
- pender a judgmént which i1s binding on a man not before the
% court, when he has been falrly represented there.
Mr. Donworth, That 1s right.
Mr, Olney. But in the case of a several interest;'
; where it cannot be sald that he was falrly represented in the
; proae@ding; and 1t 1is brought ln such a way that he was not
| fairly represented, you cannot get judiment against him without.
ﬁ his Being a party.
Mr. Mitchell., We have stricken out the provision about
? the effect of the Judgment being binding,anyway.
; Dean (lark. In theprovislon stricken out, it was pro-

ided that judgment would not be blnding except with the claims
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Melass ¥ sulta.

' what kind of cases as & rule is it, to which many persons
% “apply, and what kind where the number of persons is 80 numer-
| ous as to meke it imprscbleable to bring them before the

| courty end the cases are in uttor confusion.

that the Judgment passed upons

iy, Olney. <+f that means one or morve will do for th@,ifﬁ 

whole where there is a several lnterest 1t will cause ﬁraﬁhlé;“i’

Mrs Dobles T would like to ask one question about
those three sentencess In a number of the code provisions

they are very much broader than thils. They say that where

there s a wuestion of common or genepal interest, or the pavs

ties are so numevous that they cannot all be brought before . i

o

the court; so that in a number instances under the code, even

though they are not so very numerous, they still term these

Ppof. Sunderland. They are dlvided into two classes
of cases--Tirst, where there a remeny persons, or where the
number of persons is so numerous as bo maks 1t Impraetleale

‘to bring them all before the eourt, The guestion comes in,1s

My, Doble. T knowthat, bubt I want to ask, wasthat
‘aené_ﬁaiihaﬁat@ly? You want to rule out those other, and
14mit it only to those cases where the partles are so numerous
as to make it imgr&cﬁiaabie to bring them/%é%gye the court .

Prof. Sunderlands, It secems to me that where t here 1s

a joint interest a few perasonsought té be sufficlenty wher
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it 1s Jjoint the number ouzht to be immaterial; where 1t is
not strletly Joint-=~ |

Mr, Dodge(Interposing). Supgéﬁé‘l em- threatened by
a sult by a hundfed different people, all based on the same
question of law, but var&ing in amount, May I joiﬁ 6, or
100, and get an iﬁjuncticﬁ biéi%ng on all of them? ‘

Mr, Donworth. Do you mean in a sult to quiet title?

Mre. Dodges No, a bill to prevent multiplicity of

sults.
Mr, Donworth. It hes never been appllied in that ki@d
ofcase.
Mpr, Olney. In the Uirecult Court of Appeals I think
you can,

ip, wickersham. If the litigants claim an Interest
%in a suit of real estate--if there were several and each one

' clalmed an interesty suppose you had a thousand acres of
é‘land involved in a Pederal sult, by a whole lot of zmentrymen
éwho claimed different entries on that land,

| Mr. Lemanns Do you mean on different pleges of land?

}%Eﬁf Lande.

Mr. Wickersham, No, I mean on the same
Bub they ﬁere all based on some common clalms

Mr. Mitchell. ECemménjinstrumént int he ehain of
title.

Mr. Wickershams  Yes, comnon interest in the chain

of title.
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lir, Lemann. ‘“ould that not be under the second
sentence?

Mr., Wilckershame FPerhaps so.

Mr. Lemann, 1 am wondering what cases woulé be cover=
ed by the third. |
~ Dean Clark, The first one would cover the ereditor
sults; the second would cover ﬁaxpéyers suits, and the thifd
interest in the fund. |

tr. Boble. The reporter has mede it clear that the
second one is spurlous .nd the third one is a hybrid.

Mr. Donworthe He hes also made it clear that you can
not do it here unless it is Impracticable to brinz them all in.
% Mr. Dobie. That is the point I ralse. We are 1imitm.
iaz the old Equity rule. | |

Vre Wickershame When the facts have been heard in‘hat
¢age as to the number of litigants who ave held bound=~whoge
pepresentation was held to bind those outside, they subse-
quently tried to avold the effeet of the actlons That was

that case that has been r eferred to.

Mr. Donworthe That was mentloned in the suit? Ido
; m.etlramamber.

My Wiekeréh&m. The Tribe was sued by name in tha:

Ren Hur casé.

Mre+ Donworth. And ce?ttim:individuals were jéiﬁéé_

with it.
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Me, wickersham. Yes,and after the judgment some
of the members of the class who were residents of other States
clalmed that they were not bound, because to make them partles
would result In a loss of the Federal Jurlsdigtiony and it
was that they were bound, although jurisdlction was based
solely on divefsity of cltizenshlpy; but I have not got a
statement shawing the number or propvrtion of the whole.

Mrs Dodge. Was that an actlon at law or a bill in
equlty? |

Up, Wickersham. A» 111 in equity but the same prin=
¢lple would apply. 4

Mr, Mitchell. Prof. Sunderland, may I ask yeu whether,
as I underatand it,you are satisfied with the flrst sentence
in Rule 4B, except that you suggest that the r equirement In
the first sentence about the large number is_an essentigl.
Does that state your position? | 7

Prof. Sunderland. Where it 1s strietly_a joint inter-
eat, that 1s.

Dean Clarke =+ want to ask 1f 1t would be desirable
to have a sentence samething like this: "At'bhe institutien
- of the actian, reagonable previous notice of the c¢lass 1ine-
terested shall be had and alleg red, with a right to intervene,
with a view to sacuriﬁ% sdequate representation of the re-
meining members of the elass, and until or unless the court

has #Ef% expressly consented to the withdrawal or dismissal
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of the suit."

| I think the whole theory of this adequéte representa=
tion in the court would de whatever was nec¢essary anyhow,Bubt
Eha% would be a llttle safer to put in a's&feguard of that
kind; and‘I do not see any reason for not doing it.
| Mr, Dodge. That is interpolated in the law, is it
ixlot? | | |
Dean Clark. There has not been any specific provi-
slon for notice, I take it. I take 1t, however, that the
right of interventlon has exlsted.
My, Dodge. Well, 1s the bill to restrain multiplielty
of action ugder that second sentence? |
;yréfévSunderlamd. There is no common interest there.
Mr e ﬁéﬁgsa Theré is o common lnterest in a qﬁestiﬁn
of lawe All the cheims are dependent upon the same question

= . were varying in
1 of law in a case of that kinéq Thsy/ﬁ&};m- zaxy 1n amount. We

"j"r“fhaé a 8t ,% against five or slx of them, and we were t rying
1 to g@t others to come iﬂ, and the Federal ceurt proceeded to
" deal with it and isquaé an in unc tion-FI ﬂﬁ%ﬁ/ﬁaum@@prcbaoly
wrengly, thatlt was binding on the class.
Dean Clark. I think that prebablyis the second, but

probably 1s nobt ébaoluﬁely bind;ng; but simply is a very




important precedanbe.

Me, Mitchell. I was wondering whether, 1f you
brought a sult, and the rest of them stood around--I was
sondering whether if you brought a sult you could leave the
other fsliaws out «

My. Donworth. I do not think these sults are much

abused. I do not recall a case of collusion, Do you think

they have been abused, Mrs Doble?

Mr. Yoble. I do not think so.

Mre. Wickersham., They are £00 cmmberaeme¢-ﬂobody | %
wants bto get into one 1f he can avold lt.
| Mrs Tolmans I think there is an important distiﬂct—%
ion in those cases which deal with several interests not
joined, between the permitting of the owners of several inQ :
terests to join and binding a class of defendants who have
several Interests. It seems to me that the cases that we

huve been consldering are not easegfgwfgiﬁy éf several ine-

Lepests., This Ben Hur case is & casé 6f ‘members of a
fraternal insurance compan’, snd there are very many other

eases of that classe-while in one case technically they may

have several interests in the whole lnsurance piliey. But
these cases go further than that. They refer to the rules |
and regulations and rates to be cha rgad-in a soclety

possessing assets in which they all are interested. Now,

a pure case of sult brought, for instance, by the majority




of a mumber of resldents in & ce talnpart of s city; to en~
joln s nulsance, %z it seems to me perfectly proper that they
mizht joln as plaintiffs, bub to permit less t han the whole
to defend on behalf of all who own ono vegidence, and to com=
bine those who are nob partles by a representatlve delense
%b y other defendants aeem to me to be difflculb.

| Mr. Wickershem., Is that not what Dean Clark meant

§ when he said in the second santén@e, when he sald 1t was not

 conclusive under the theory of atar@‘éaaisis?

Dean Clark. Y@s, I was>trying to say not more U han
I intended, by saying soms of th@m would be binding and some
% would nots Bub yﬁu;aéeu% losed my mouth.
| Mrs Wlckershams Wsll, ihat is it; If there 1ls not.

 a boeunical estoppal by res juﬂic&ta, i:here ot least a prin-

% slnle of law established which the court shall fﬁllew in
| other simlilar cases.

| Doan Clarks YoSe

Upe Mltehelle In the filrvst place, we have strilcken

out everything with reference to the effeet of the Judgnent,
 and In the second gase we héve rafarré& it to the drafting:
comnisslon.
| | Mp, Wickershem. OSomebody moved to amend thiab by
?.édﬁing something. |
Hpe Cherryve That was in the thilrd sentence.

Mrs Loftine The moblon was never pubs
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lip, Wickershame Was not that put?

Hp, witehell. We have not adopted that the third pro=-

vision or several interests be extended to defendants with
several interests. It has been proposed but not seconded.
Mr. Loftin. Mr. Donworth madé the motion and I secon
ed it.
Mr. Wickersham., A weasonable number of theose Inter-
ested of those interested might be made defandant5¢r
Mr. Donworth. As representatives.
Mr. Yoble. Are you willing to have that, Dean Clark?
Dean Clark, Wait a minute. 1
Ppof. Sunderland. I suggest, Mr. Chairmen, that I
thinkithﬁre 1s some advantage in a rule whieh 1s hot specific
I think that these ecases are so lmportant that the court |
ought to huve some scheme of asetlion iﬁ dealing with them aﬁd
dealing with the specific circumstences that come up, and it
13 very dlfficult to lay down any dafinite detailed rules @ng
the subject. If we have some very general and vague rule,
such as the Equilty rule, the courts are abl@; in construlng
that vula; to deal with the cases ag they come up as they
gshould be dealt with; in other words, 1t gives a vé;y free
‘basis of deeisian; ané I am inelined to think, in suih a
: diffieglh fleld as this; there ought to be a good deal of
flexibility in the declsions of the court.

 Mr. Donworth. And here you go back to thégguity

d-

> .
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rule

Prof. Sunderland. L belleve, on the whole, that is
as good & p?ovision ag you could have. |

lir, gonworth, It was as a resﬁlt of that rule that
the éupreme Tribe case wént the way 1t did,

 lir. Dobles Yes. |

Dean Clark. May I speak of thate In the first

place, the Equity rule is a very sharp limitatlon on the

code rule., The Equity rule 1s not the code rule, and they

point out that they have adopted 1t from the code rule. But

you will notice that, Instead of the alternatlve of the code

rule, they run 1t together.

iow, going to t he somewhat broader question whether - |

we ought to do nothing to clarify vague gensralitiles in

pleading to de

g

‘»:I must say that I am a little worrled at
the tendency the Committee has ﬁare or 1@#5 followed. FPer=
haps 1t 1ls all fight, but wha£ we have done ls right alogg
f “to go back to the judiciéljlangﬁﬁge, even t hough iﬁ 1s é‘
prolific source of litigation. There has been & suggestilon
Ehat our rules ought to be models to be followed. And yet

work out rules that ought to be

instead of trylng to
models, we have sccepted all the old mossy statements thit:

“have c¢aused lota of litigation.

ke

~ Now, here iz another case where the riles are neﬁ.-’ﬁ;»




 worth's suggestion goes further than we had in mind. I do

|

;_1nteﬁesﬁ, whatever that means.
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elear, and we just throw up our hands and do not tryto do
anything towards clarifyling ﬁhema Now, 1f we are golng to
build models, I say a very serious questién arisesy I mean
1f we are going to accept t?aditional; mossy models, a very
serlous question arlses which one of the mossy models we ahalé
follow, the Equity rule or the code rule: 8o much for that,
I want to answer now the questlon which was asked me;

if I would accept Judge Denworthfs suggestions Judge Don-

not know that I would object to 1ty bubt we had not thought
of including the defendants in t hat particular case. I think
t at would make that rule include also bills of peace under

class sults, and with the doctrine of representation.

@i:; Mitchell, Is it the law now that persons having
several interests, and where the defendsnts are num@rous;éyéu  '
can group them or bring in a group representing a class?,Ié 
that the law?

Bean Clark, I do not know of any case that goes
guite as far as that,

My. Dobies I# 1s a wuestlon of genmenal or ¢ ommon

- Mr. Mitchell. No, I am talking about the third sen-

nee, : ord sentence is a ¢ ommon"guestion .
te ce.» The sec [ v quest: of law or

fact " The third 1s "When persons having & several,iat??est
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arevery numerous. Now, when we come to the third, wh ere
there is a several interest, ve 1limlt that to plaintiffs.

Mr. Poble. Thers there 1s no commor

tiion of law -
or T ackha |

Degn Clark., That 1ls correct,

Mp, Mitchell, It haé baen meved'to aﬁﬁ to 1t a pro=-
visian that would make that apply to the déféﬁéant, soiﬁﬁaﬁ
yéurcan bring in a group of defendants. The question I asked
abouﬁithat was whether it wasrthe law to do so, or whether we
are ximiﬂg making an aévanae on 1t?%

Vre Wlckersham, Under the New York practice 1t says

- that where the question 1s one of general or common interest

and the vartles are numerous, one or more may sue or defend,
and 80 on.

My, Mitehell., That would geem to cover it.

Myo Wickershame That would cover 1it.

Mr. Lemann. That ia practlecally the language of the
écde.

Mre. Wickershams That 1s the language taken from the
old codes |

Prof. Sunderland. Yes; but get practifal confuslon

in the declsions as to what are included in those two classess

S\ T

a8 to common or general interest, or what 1s Ineluded where

the parbties are too numerous, and so on, You will find de-

clslons both ways on every propositlion you suggest.
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Mp, mitehell. Well, this proposal tlet we have before
us,of three different classes as they are does not clear up
those uncertainties and ambiguities.

Brof, Sundgrland. I do not know whether 1t does or . |
not. |

Dean Clark. I am very much convinced that it does,
and I think uless prohibited by the Committee I can write
gomething that will accomplish somethinge~if Prof. Doble does
not write that standard work first.
| My, Donworth. I was not aware when I made that motion
that the effect was restrieted to the third senténea. I am
aware of that now. fhe old Equity rule only permitted this
thing to be done where there was a vesal class. of eourse;
the word "eclass" 1s subjeet to definitlon, but nevertheless
there had to be a class. That means that they had to be just
in the same boat. In the rule opposite this Rule 4§@gthat
1s, old Egquity Rule 38~-1t says? b ._

"When the questlon ils one qfreommon or general iﬁ%erest
to many persons eenatitutiﬁg a e¢lass so numerous," etcs,"one
or more may sue or defend for the whéie." |

That obviouéiy excluded anything like several inter-
ests. They had to be sxactly alike, and their interests
had to be. exaetly alike--perhaps not in &alﬁiars and cents,

but efthe sam&n&turs. ‘ ,;

- Mg, Debie. Do you mean using the ward “several" in
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its technical sense?
Mr. Donworth. We. The word "elass" cannot be dgnored.
it ig just as if they said, "%rovided they gonstituted a elass;"
~nd we know more about what 1% m@ﬁms;: Wow, the code, 1t seém&;
goes a 1llttle furﬁh@r than that, as ooted In this work on
Code Pleadingz, It says That when the question may be one of
common or general Interest to many persons, or when the pare
ties P8 80 numer@ds as to make 1t impractlcable to sue them
all; one or more may sue or defend for the whole. The second
clause lgnores the class, s nd just makes impractlcability and
"numeroslty" the test, and I am ineclined, although I have
great resgaet for the thought that has been put in on this
draft of thigparticular section-~I am Ineclined to think that
the code provision, which goes a little beyond the old rules, |
1s good enough. |
Mre. Dodge. It has caused & tremendous amount of 1litl-
gatlon, » nd we certalnly do not want, o8 Dean Clark says, to

“Qéaﬁt old fashloned language 17 we can Improve 1t, I understand

that these three sentences are well within ithe law.
Qean 0larks That is my profound conclusion of the 1&@«
 (Laughter,) |
Mre« Dodge. Do you objeect to that, Prof. Sunderlandi
Prof. Sunderland, I think that ls substantlally with-
in some law. '(Laughter.) There are so many different kinds

that I would not say what the law 1s,
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Mr. Dodge., s that likely to cause trouble with the
old code provisions?

Prof. Sunderland. I think we ought hot under clreoum=~ |
stances to take State code language. I think that would be ‘
a calamity. I think elther ws ought té‘take thils language
that the v eporter hes susgested, or we ought to take a rule
that 1s not the code rule.

Ur, Doble, ZHven though you think the code 1s fine.

Prof, Sunderland. You will not know what the law is
under that code provision. Is that not true, Prof. Doble?

Mr. Yoble. In some sense. I think you might say,
Thardly ever."

S

Wr. Lemann. I think 1f M, %@gg&; can improve this

f_ language he will do it., I think you ought to leok over your

key language and see how much clearer you have made the diﬁa
uatlion. The first two sentenees‘did not make it clearers
1f you ecan do anything ;%é could not oblect. The three
woold come under Equity Bule 38, I think. But my feeling

is unless there 1s some objeetlon to that language, and you
haﬁe s strong feeling that it marks some advance-~whlech I

am not convinced of=-«but if 1t does not do any harm, let us

Dean Clark. L have not beent rying to reframe the
laws L have been trylng to state it.

Mr. Lemanne NCERS
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Dean Clark., I gunpose you are correet that an in-
telligent court, not being held up by all of the decisilons,
ought to do under thre old Equlty rule ahat you have sald here.
But I do not know of any lawyer that can be sure of wha t the§
are going to do. But it does g eem to me that there is a |
21ittle advantage 1f we can help out the bar, |
' Mre Mitechell, Is the law in the Federal court oonsist-%
ent and clear? Is this, after all, a Federal poposition, |
and we do not care hﬁﬁ much confusion there 1s Iint he State
scourts. The point is whether thls rule states the law cor=
% rectly in the Federal courts? ﬁew, what can yeu say about
2 that? Ts there confusion?
Prof. Sunderland. T do not think there is mueh con=
z fuasion, |
Dean Clark, There 1s not much confﬁsien, that 1is true,
@ut I think there 1s some, end the dlfficulty is that the
EiEquity rule looks a'ﬁao& deal like the code rule, and yet 1t
s not, and the whole atmosphere or aroma of class suits addj;
|
to the confusion.

Mr. Olney. Of course;'hsre'is the priggiple that
égov%rns. The underlying thing that would be accomplished
;shauld be to permlt, where there 1ls a controversy that ls

common to a large number of people, of one sulb that will

settle that centrovers*, witheut bringing in the large numb er
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or having them requiredt ¢ actually appear in the court to

: of thelr interests
i get a falr triale-if they have falr ?@p?@ﬁ&ﬁt&ti@ﬁ/iﬂ that

| trlal. One alfficulty with the rule 1s in the Insuffilcleney ;
; of languagze, TWhen t hey aspeak of a jgﬁnt Interest, they may z
i have in mind & Joint interest in the conbroversy, and an ildene
i tleal interest in the conbroversy, yat the interest of each

- be éiff@f@gﬁé We have ﬁa@eywms cases of that gort. For

- exauple, thore are the cases affecting water righﬁs‘th&ﬁ cons
f'aﬁaﬂtiy arlse in Californlas. Under our law, the owner of any |
% land whose underlying watera are supplled from the stream has |
~an Interast in the %ﬁﬁers of that stream. Themmsult ls that,

E if anybody triles to take water owt of that stream, he is

i grem@tly involved with perhaps & thousand land owners or morocs
g They all have & esmman'inte?@ﬁt, and they all have a separate
% intorest In the water, because sach has hls own landg but

% théy heve the same interest In that econtroversy, snd 1t should
be a aaﬁtré§ergy that could be settled in one piéae of 1iti-
_%:gatian, as bto whether this man had the right to take the water
§ out under those elrcumstances, and the law In the matter 1s

' ?in a state of flux, as it were, I belleve in golng as far as

; we can see our way elear to go in the way of providing a pro-
- cedure by which these things can be presented to the sourt,

~and then leaving 1t to the ¢ourt te determine Just how far
they shall go and just how they are affected, But wa I

think we ought to go as far as we reasonably can 1n;ﬁﬁﬁﬁgﬁéing
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the classpabe prceeedz@ﬁere there 1s a controversy that in-
volves a large number of peoples.

Mr. Mitehell. Pid we not all agree to that? The
specific question we are down to is whether or not this rule
as drafted covers &ll the cases pebs y/ that we want to deal
with, The first pargraph deals with joint inberests. Does
that mean joint interest in property?gbean Clark?

Mr, Wickersham., Does that not meéan a common interest?

Mr. Mitehell, %all; is that a property matter~-a joint
éinterast in property, that first éentence?

Dean Clark. Ve intended 1t to be a jJoint interest in

might do here. I might say that I have been someéihét em=
barrassed by the suggestion that Prof. Sunderland made some

time baeck, that in this situatlion we dild not need to require

some modification of the language %@g nuUMe rous éﬂ to make it

impracticable” @would be mades

lrs Donworthe . This disg cde thls lmpress-

5

lon upon me: I have landed where I st ted out.
| fs’t1 ] Abripules s
. %o comparing the three thindws-«bh

SHent, T T
- Cr _ involved
Spdvigtdn where the question/is one of general or common

- interest, or where the parties are so numerous as to make it

property, but I am not sure but what the words "common interes

When T cowe

ttf i

the parties to be so numerous, and 1f it 1ls thought desirablez




900

impracticablgAthem %&1 into the sult=-I fin@ that the word
glasag" 1s left oubt entirely.

Dean Clark. That 1s true, because we thought that was
é meninglessg. ’
| Mre Donworthe Well, it has produced many decrees thaté
f'have besn affi?med. And perhaps 1t is a wealmess of mine, buﬁ
é T do not 1like to depart from the old landmarks which have
been so often the subject of litigation, and which have been
ruled upon and which can be lﬁ@kéd up by the lawyeéer when he
is geing‘ts act, and when he cltes those cases under Rule 45,
the court will aay; "Yes, but this 18 a new rule and new lang=
nage."

 Mp, Mitchell. well, L should say 1t made them classes.

“he irst sentence is when they have a joint interest in
property and are nﬁmefous.

Mr. Pobie. I do not like that word "jolnt" unless it
means that., _ : | |

My, Mitchell. Then the next 1s where they have a
common questlon of law.er fact and are numerous. There they
ave in a slass;.because ﬁhey have a common question of law
of fact, The fhird sentence says; when they have a se?ﬁral
intereat; but it 1s an interest In a Specifié pfcp@rtyi and

. that makes them a class. 8o that I cannot see but what
8o far as the class 1s concerned, 1t has dealt with three

different clamsses In any aspect.
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Up. Donworth. With all due respect, Mr. Chairman; 1
do not think persons having a common question of law betweeni
them are in a classe |

Dean Clark. | Are taxpayers in a elass?

Mr; Denwebtho We all have common questions of law.
There is not a question of law at all that 1s not common té
a vast number of people. Of course, Weythreah@d that oub

and voted it out, The only difference between what we voted

out and this middle sentence is that in this mlddle senbenee§
the numbef mast be so large as to make it Impracticable to ;
sue them all,

Mp, Mitchell. Could we cover your class point by &

gencral provision that where there ls a falr reprasentatioh

of the class--then you introduce the word "class" into 1t and

make 1t appear that we are really dealing with a class.

Mr, Yodge., ~ Our achion today 1s not finale

My, Mitchell, No. 7

Ve Doégea To bring the question up, I would like to
move that we adopt the three segtencas previsienally; chang=
ing the word "joint¥ in the first line to "eommon." And we
¢an be supplied with s 1little memorandum of the existing law

in regard to these matters¢ .
Deah Clarks All{right.‘
Mr. Mitchell. Let me understand that motion. Tﬁa?

takes the ruls down to the words"institute aetigﬁmfgiaths,

AR
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- whole"?
Mr, Yodges Yes.

Mr. Mitehell. There are no differences up to there?

- Mr. Dodge. ?here are no differences except to changing

é "jo nt" to "common¥ in the first line.
. Mr. Lemann. How about leaving the "common inberest"
" in there? The subject matter of the suit runs into the
§ second sentence.
Dean Cuiarks It is common lnterest in property that
is meant,
Mp, mMitechell, I think you ought to say so, because |
I do not see gny‘distinetion befween 1t and the second one,
whaere there ls a common Interest.
Mre Lemann. A common interest in property--
Dean Clark(lntérpesing)i Where you have a speeiflc
propertyf ;
Mr. Lemann. Where you have a common ‘nterest in
propertye
- Dean Clarkf Hould that make you haé%ier

mrs Lemann. No, I have no obj@etien to the phrase

"eommon interest in property", as,long us I knew that 1t is

understood.

Mp. Wickersham. Joint tenants, or btenants in common,

‘have a joint interest in propertys.

Dean Clark. It would go further than th&t, I you
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really want to be technical about 1t I will talk about it.
Mr. Dodge. 1t means inter«st of the same nature, and

not diverse.

Mr. Donworth, It shows where you are getting when you

depert from a thing that has been the subject of so many adjudl.

cations, and try to get something better; you start a new

line of decisions.
ad )
Mr. Mitehell., I ask/whether by "eommon interest" you

meant on a questlon of law, or whether you meant a common In-

terest in property. I was not clsar about that,.
Dean Clark. I meant property. On the matteﬁ of
there being various rules of the cour%ﬁ I would like to ?géﬁﬁ

out vhat the Equity rule was a new thing; so far as I know

Just this form was absolutely'new‘ It was =ald in the Hﬁpkéﬁs

edition that 1t was a new rule adanted from the code pPO»i#;
adﬁrea It has,bean construed somewhat. In fact, 1t haé
promoted a good deal of litigation which 1s not yet ended. |
Ithink the Equity rule itself is greatly desirable to avoldj
and I must éay that I am like Prof, %undarlénd~-if we are
going back to moss, I would rather take the code moss than
the Equity moss; because I am afrald that the Equity rule

is elearly restrictive . It might not be if the code later
went thet way. But in terms it 1s very restrictive.

Mr. Mitehell: I have not enough knowledge myself about
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class cases to asK any intedligent questlons myself. Bub
the way [ feel about 1t this afterncon; ﬁy own persgonal
preference would be to pass over this rule, except insefar»aé
we have strilcken out some parts of 1t, and refer 1t back to

the committee-«~but largely for the purpose of giving myself

a chance to study this; i do not know anything about it.

Mrs Dodgees That would be Just the same as to approve @

provislonally, with the request for information. |
| My, Mitchell. ﬁnyway vou want to do 1t.

Mr, Wicke sham. How gbout Mr., Yonworth's amendment?

Mr. Yonworth. I would withdraw that because I find 1t
does not convey the !dea,

Mr. Lemenn. I second Mr. Yonworth's motiogg’l think
the reporter has hils heart on this;_and Ido netﬁihink it
would do any goode

Mr. Mitechell. All those in favor of adopting Hule
45 down to the words "inatituﬁe actlon for the whole," with
the substitution of the word "common" for "jolnt"e-

Mr. Wickersham (Interposing). Well, add also "in
propertys" |

Mr. Mitchell. ¥ was just going to add=~and that the
words "in property" were included.

Dean Clark. All right.

Mr, Poble. If we vote on that, I amfrank to say that
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able to have rather a flexible rule here, rather than to try

ments as to sustalning of varlous construetions which will be

208

I am theoretical on these subjects, and I would like to hear
Prof. Sunderland a 1ittle further on what he has to say in
eonnection witl? whether we ought to talte elther the code moss

or the other moss; 1in other words, whether 1t is not desir-

to pin it down to an analyais that, possibly, may be as broad
or may nob.
Prof, Sunderland. It seems to me that if you take the

code rule, it will injeet into the Federal system a great

3

deal of litigation;, witha largé body of precedents, and argus

urged in the Federal eourts, which will take cons iderable tiﬁ?
and litigation in the Pederal courts; to declde what Interw
pretation to make of those provisions, I think that will be
unfortunate, I think 1f we are going to project any possie
bility of litigsilon into the Fed%ralc:ourta; wnder ‘he Equlty
ruls; 1t w&ll be better to take such a group of proposals as
Dean Clark has made; which will very lilkely turn ogt to be a
practlcable set of rules., Now, it may cause some litigétion;
but I do not think that hls rule 1s 1§kely to cause as much
1i§igation as the adoptlon of the old code rule. |

M o Ddbieg Hoﬁhabout the Equity rule?

Prof, Sénderlanda  The Bqu ity rulg_is very vague and
does not glve us a groat deal of troubls;‘and there 1s some=

thing to be sald in favor of the Equity rule, in dealing with
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a8 bilg subject like this.

My, Witchell, Are vou veady for the quostion? “he
motlon has been made te‘adapt Kule 45; down to the words
"may institubte action for ithe whela“; and substitute the werd;
"accom’ for "joint" in the first line and "interest in pro-

| perty" for mere "interest' In the second lines

Mre Loftine I dicd not understand that was all the
moblons I thought the moblon was to provislonally adopt 1t
a8 you have sﬁahaé; and let the matter be referred back to
the reporter for further consideratlon, in the light of the
discussion that has taken place here.

Mre. Mitehell. That was impliled.

ure. Podge. It was éxpressed.
Mr, Mitchell., But we can have 1t referred back to ourw
selves for further consideration and study.
Mr. Dodge, With a request a further memorandwum.
(A vote was thereupon taken
“upon the motlon, and it was
adopted, all voting in favor
of 1t except Mr. Ponworth.)
Mre Dobles - Mre Chairmen, I do not care much about a
pocord vote, + am inelined to think what Frof. Sunderland
gays 1is right,rbut I am};éﬁfec%ly williag to refer it back
to the reporber. | " |

Mr. Miﬂéhéll; It will be open at the nexs meeting

and there will be no difficulty about reconslderations




there 1p usually some provlsion to that effeet, and I think

would be obliged to let him In dgring the trial. . From the
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Mr. Dobles 411 right.
HMp, Mltchells We will now take up Rule 486.

Dean Clarks Bule 48 presents a little the seme pro-
position. I mean we have attemnted to leave out the code
practlee also. But at any rete, 1 bave"put'up three differ=- §
ent suggestiona. ih@ firegt 18 an attempt to state with some
degree of particularity what I think the law 1s. The second
is an atbempt to do the same thing, only more¢ briefly. .In
the saeaﬁd;;wg éhﬁaw up our hands and go back Lo the Equity

rulos
lip, Donworth, This thought occurs to me; This is a
compulsory aection in a matbery it says "an application to
intervene in en acbion nmust be granted to the person who alaimg,
otc. i'suggeéﬁ that after the word Tagpplication" there

gshould be something meanlng "seasonably mades"  In the code

| Ahe 2o
if we are going o meke 1%t compulsory on the paré&%a let him

in, there should be some dlseretionary languvege, so that the

faot that it 1s moendabory, I think you should l@aue something

to #ha aouft% and 1 suggest something like ﬁseasonably made,"
Dean éiark,v I thought of a caee, if we allowed intere

venﬁieﬁ rather late in the suit;;aven;any.tims-befare.final

‘juﬁgmaﬁﬁyﬁbuﬁ it was polnted éﬁk;te_mefthat-this,ig a cage

f"




dealigg with speviiia p@ép@rty; and it may affect th@lrigbtsi:
of a person in pra§erty; or have some bsaring upan«it; when
th re is no real reason for having him ln at any time.

| Nip, Donworth. @@11; any person so long as the court
has control af‘éh; actlons It Is too late when the court hés:
made its decision, |

Mr, Mitehellg What do you mean by‘granting an appll-
gation to intervene téla persan who 1s represented?

Dean Clarks That goes buck to the class sult.

Mre Dodbles That is a person who is represented, but
where the rapr@séntatien 1s inadequate, amd he has a different
Vtype of claim; for some @easen; a ﬁifféfent'questien.

Dean Clark. There are one or two small mistakes in
the second sentence. In the sixth.lin@; it says, "an

A ¢ , ‘
;J%é@; bo intervene may be granted in the direetlon of the

co&rt;”»that should be "discretion' instead of "directlon.”
And st the end of that same ﬂgnﬁenae; it says; oursuant to

Rules 42 and 39," Rule 39 Ls not the one I want there, I

is Huile 29, .

lip, ﬂiakegsham. - How about Rule 871

Dean Clarks This ls tbe Lhiré party praatice.

| Mr. Wickersham. weil, take Equi%y Eula 5? on the op-

:> Qasite pages - * | : =

Dean Clark. Na, I want my rule on b?inging in third

pa?tiési
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lp, Lemann. And I was wondering whether that should

not g@:@ut; for the same reasons that we took it out in pre-
eeéing rules; vwhetherthis mighﬁ,be a eés& where we state 1t

- wrongs  because my ldea is»that you could intervene in a easeE
where you could not be plaintiff or defendant, but you could
stay iﬂ; béc&u&e I heve done that; where.an intervenor's
ameunﬁ_wauld not have gaﬁ 1te So that I amralsing two

polnts.

Dean Clark., .Didﬁ not that in?ﬁiﬁé mraﬁé?%y? |

Mr. Mitchell. Ne, iﬁ was a sniﬁ iavalving a Leuisianaé
statuta, where 1t did not involve %%,OOQ. A party who had
8, g@eat more involved thanzgééézggéérventiens fer others who
had mneh,l@ss invelve&.

Mre. Dobles I think that ought to go out.

Mrc4Lsmaﬁn. And I think thls second sentence would be :;f
too brgadg But 1s not the other ebjeetion that we took bee
fore the real obﬁ@etién, that if it is E:! 3u?isdictiona1 matter
the court has to setile it and we cannat de 80?

Dean Clark, I tgk@ it, dr. hsmann, that your case
comes under the Iirsh sentences

Mre Lemanna ﬁa; we dld not clalm any interest In pro-

pertys
Dean Clark. = Well, some'anelwhaﬁwas'rapresénting yolie

Mpr. Lemann.. No, we did not bring it as & ¢lass bille=
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at least T was not relying on the class bill prévisiona I
brought it uﬁdarrﬁquiﬁy Hule 87+w»a bill whilch involved the
valldity of this statulte.

ﬁ?;”ﬁébiac Pila you conslder that in subordination
to the proppiety of the malin proceeding? I am Just asking

or informa

iy

slone

My, Loftin. I wanbed to ralge that questlon also.

iié o éqhi@, 'i% is technlcal, and there are a numba?
ai‘égeisﬁmns on what eonstiéute'thatﬁ

| Hre Wiek@rsham,_ There are two declsions to the ef=-
feet that the c¢ibizenship of an intervenor Eh&il not dew
pyive the court Qf jurisdlietion.

Mr. Dobise. And you cannot att ck jurisdletion; an
intervenor cannot abtack Jurisdictlon, #hat has been held,
”I just wanted Lo knows that 1z all.

Dean Clark, Now, you will note thisl&ifficulty: it
you have s@me%higg of Liwe indes1f you 2110@ 8 person to
integvaaa; particularly under my second sentence, he should
not be In all respects like the parties who are originally
jéineéé or " lke parties interested under the common quese
tlon of law and fael provisiony  and you would natrmake
any of them have to act in su@ordiﬂation to the main'prQ*
ceedling. _As}armattsr4éf’faék, the court can sever and
Qraeesé as té,@n@% _ﬁoﬁ; it would seem rather unfartunatéa

if you allow the person to intervens under that second sene




: g . 912
tence--then the men who are already in the action can carry

it Qn, gubject to Lhis ganeral right to aontro& the trial
when-thﬁ gult is en, an& yet ﬁhis poor fellow who was inter-
vening, I take‘it, could not press any claim of his owni he
Just has to do whgteﬁer the élaiaﬁiff wan%s to doj to take
whatevcr the plaintiff wants to take up in the cases

Mre Wickershams 5omatimas 1t would make a lot of

treubls.

Mp. Dobie. I am ineclined to ﬁhink»it would, I am ine

cliaed to ﬁhink you are right, |
Mo Loftin. »ﬁghyau moan this language?

f Mra chie. - Vo, I mean that language cf the Eqnity
rule, that the 1nterventian “shall be in subcréinatien to, anc
in reeegniﬁien of, the prepriety of the main prcgaeding;?

le. Loftin, I do not Lnow, I have in mind o sase
braught in my juriadietien of a preeeeding unéer a mortgage
fer fereelcsure. _ A tﬁuatee”reprasenting a»large number of

: bondhglders was sulng, and a small grgu§.ef,bcndholdeﬁs

écught to intervene; and ques%iened the preprietv of the main

‘p?e@eeding§ and elaimeé that the trusﬁee was imprap@rly Po-
| fprea@nting ﬁheix éﬁterasta,zand the eouft unde? this Bquity

rule declined ta @mrmit tham tm intervaﬁs. ﬁaw, ag I undere
3 stané éhs new rule, thgt waul& no 1anger be a 11mitatien of
aueh an-interventian. And the questien aria@s in mw mind

‘>aa to wh@ﬁhar yau Weuld want to parmiﬁ a small group of

ok
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bondholders to intervene in a procedding of that kind and
have a contrcvefsy between the trustee under the mortgage
and a small group of bondholders ﬁiéh would delay the liti
gatlone
Mre. Doble. Suppose the small group brought it and
the large group lntervened, and the large group owned more
banés énéj%ggg heavily interested. Suppesé two people
braught the suit for 16,000; and 16 intervened having an in-
terest ef.@l;eae;eee?
Mr. Loftin. You still do not get to the question
that was ralsed as to the propriety of the main proceeding.
M. éebia, Buéﬂs'avid not tho e 15 men; if the court
was willing;_be abla-ﬁe questlion the propriety of it?
 Np, Lafﬁin; I:&a-net-think that is practical, bee
eaﬁséiin,most of these lnstruments éreating trustees under
fmﬁrtgéges; there s a provision about the number of bond-
,Whélaara'ﬁhat can require the proceeding to bring the fore-
eiésure;’ |
Mre. chié; Yose |
M wickershame Yes, but suppose the requisite
number has oanéurred; and sult has been bropght by theA
%rﬁsteé; and ﬁﬁan a majority comes along and says, "That is
all #efy well., We have no qusﬁtien %9 the suit. But

the way 1t 1s being run 1s whgliy to the inberest of the
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minority and agsinst the Interest of the maéerity " and they
as% an inter?eﬂtien. I have never known a denial of thats

I have heard of a few indLViduals, but not of a large numner,f

=nd they are allowed to come in in suberdination of the main

I suit; They may not be allowed to ohallenge the jurisdiction

of the sult, but thay may%;;;

w the conduet of the sult, and

- they ought ta hava that right.

Mrs Loftin, In the case I mentloned they challenged
the prapriéty of the main sult.

i o @iéﬁersﬁams I do ﬁétrthink they can do that.

Mr. Loftin. _Naw; the reporter has left out that limit-
atlon under the new rule; and uﬁ&er.his rule the court could
go into that question.

Dean Clark. There was some doubt of what ls meant
where a cﬁrper%ti@n‘was éallusively put into bankruptey and
the creditors were allowed to intervene in the actlon.

Mre Doble. It 18 noﬁ in anyrcf the'ceéa provisions.

Dean Clarks I knew- orf eeurse, if yau applied the

%ﬁula strictly in the case I have juaﬁ put, I think thegredi~

tors ough$ to be allowed to intervenec It saams to me this

whole questlon eemes down ts the adminiscrative orders to be

7' made in the running of the actien. Ebu_will notice that we
_ have carried further the 1ldea of multiple p&rties to a @iﬁgle

}4a§it, That 18 something you did not have at all at eammen

law, That has been the development un&er the codes. Tha
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multiple tendency has baan to carry 1t a long way under the
codes . Mr. Morgan emphaslzed hbw mueh that had o do with
his paper work Iin the office of the clerk of the courit, when
it did not run Into the trial in court. It seems to me un- |
fortunate 1f we do not provide, in the early part of the 11t~§
1gatian; that ﬁh@ court may hear and adjust your claim, You ‘z
are goiﬁg to provide a provision ot varianee'wiﬁh that, in
favor of the man who has intervened, The man who has interuz
vened will not be 1like the other parties; he can, with the |
permisaion of %h@ emurt; separate the 185&93 out and have
them separat81§ %ried; or %hé actlon set down and he ls held |
down to the aréginal‘aation. 489 that 1t seemed to me that
there was not very much chance of imposition here, because
the ecourt is su@pessd; under our rules, to make orders through=
out the trial to prav@nt imposition on one party. There was
not mﬁeh denger 1f you did not have it in; but 1f you did
have iﬁ in 1t was a pravision‘thaf put the intarﬁeaow in a

different position from all the other partles: whereas if he

3

gets 1n here, he is not in a dlfferent position from.the othes
p&rﬁiéa.__ |

Mr. Cherry. As between the first and second wordings
: ef.this rule; would you care to state your own préf&renga,
Dean Glark?

 peen Clark. I have @>9raferehea for the first, as I

ﬁheught'it told more. 1 have not very much choice. I
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suppose the llttle part of 1t that covered the éuestion of
jurlsdlction 1s going to be cast to the wiu&s; ls 182 (Laughter).

M, Lemanng i think it would be extremely unfertunatag

Mrs Dobile., I think the Sugreﬁs Cgﬁrt is going to rule
very gehareusly on that polnt, If the motlon 1s in order, |
I mﬁve the adoption of the rule asz 1t is drawn by the reporte-

er. | |

Mre Cherﬁya Whieh one? |

Mrs Dobles The filvst ene; inslu&ing the language in
_br&ckﬁts; "on such terms and caé@itiéné aa.ths court may think
proper to imposes” dng 1aeiasnta11§; Mr. Hammond has callu‘
ed my atteﬁtien to the fact that the Weat virgiﬁia Committes
apseifieally recommended that this prapriety»suggesbion be
left eut;

Mres Wickersham. How about the words In brackets aboub
fon such terms and conditions es the court may think proper
to imposef? ‘Do you leave those in in your mbtion?

Me. Dobie. Yes. T dld not mean to stop the discuss-
ien; but Just to get something h@foéevthé-cénferaneéa‘

Mr. Mitchells 1Is %he#e a second to that ﬁohi@n?

Mﬁg'Dadge,) What 1s the metiaﬁ? . i |

e Mibchell. It is fé% the adoption of Rule 46, ine
giudigg,ﬁhe:werds i§:§f§ek§ts; - o
Mre Dobié.' Nﬁﬁ.ﬁhﬁ‘&ltsrﬁativ$§‘,théifiygt éﬁea'

lir, Wickersham, ot the first alternative, but the
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main rule?

Mpre Mitchell. | That 1s right,

Yr. Wickersham. Taking tho words in brackets as part
of the context?

Mrs Dobles Yes, and strike out bLhe Zgg?sentenegf be~-

ginning with "intervention under the first sentence of this

Wr,. wickarsham; ‘Do you mean where 1t s&,ys " Tntervene
tilon under the fivst senbence of this rui@ need not be sﬁp~
ported by grounds of Jurisdictlon independent of those sup-
porting the actlon"?

Mre Dobles Yese

- Mr, Lemanns | I;ijeet that the second sentence is not
aﬂ,ageuvgte atahsmsn§¢

Mr. Wickersham, You mean you would leave that to the
eaﬁrﬁ?

Mr, Lemann. Yes,

Mra ﬁ@dgeg Yes, it wouds be left under Equity Rule
37+ » | |

Mre Mibehells The mobion wes bo dlopt Rule 46;‘in~
’alﬁdiag_thé words iIn b:acketa; and amittiﬁg the two sen=
. tences ganﬁegtihg wiﬁh "Inbervention unﬁ$g th@ first sen=~
;éehce of this.rulé“; a@wgbtéﬁhagﬂeéﬁgJ“jéined as plaintiff

or defendant.!




lip, Tolman, Mrs Chalrmen, I still belleve that under |

this D?DViSLuﬁ in the Iguity rule that"the intervention mus%

be in subeﬁélnaticn to and in recognition of the propriety &:

+

the maln proceeding." Xt atill leaves that oub.

i
i
i
i
i
[

Mrs Doble, Yes, that ls my motion.
Dean Clark. Yes, as I was trying to argue, I belleve
that should be done,
Mre Wickersham. Dean Clark, as I understand, we do ne

want to have that limltation now that is in the mquity rule?

Dean Clark. No, I do nots

Mr. Mitchell. ' All in favor of that motion as I pub 1t

will aay "Aye'; those opposed "No,"

(A vote was taken and the motlo
was adopted, all voting in fov
of 1t, except Mr. Loftin.)

wr. Loftine. T vote "No." I prefer the filrst alte:

native, JThat is why I vobe "No" on this moblon.
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