f PRCCAEDINGS THURSDAY, APRIL 16, 1936,

The Meeting wes called to order at 10:30 a. m. by the Secretary,
Major Ydger 3. Tolman, who presided.
Rules of Civil Procedure, Tentetive Draft III, March, 1936, taken

under consideretion.

Title -~ The words "for the district courts of the United States and the
Supreme Court of the District of Columbia" are to be inserted in the
title before subtitle I. Strike out the word "federal" in the first
line of the title.

Subtitle - JUUGE OLNEY - Proposes the following as substitution for

the subtitle: "I. SCOPE OF RULES~--ONE PROCEDURE."

Rule 1
JUDGE OINEY - Suggests the following as Rule l. "Scope of Rules. These

rules shall govern the procedure in the district courts of the United
States and in the Supreme Court of the District of Columbia in all eivil
cases wherein it is sought to obtain the relief previously obtainable
by actions at law and suits in equity. They are to be construed in all
particulars so as to further ené secure as épeedily, simply, and inex-

pensively as possible the just deteruination of every aetion.”

MR. SUNDERLAND - Suggests that if the above is to be adopted, there be
added at the end of Rule 1 lines 4 to 9 of our second rule, with the
following chenges--lines 4 and 5 to stand; cihenge lines 6 to 9 to read
as follows: "and when the ends of justice so require, the court may re-
l1ax or dispense with any of thess rules in oraer to relieve & party from
the results of zccident, mistale, surprise, or inadverience on his part,
end from the results of frzad, misrenresentzation, or other misconduct
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Line 7 - Strike out the words "such time" and substitute the phrase "the

-

Rule 2
MAJOR TOLMAN - At the end of the rule dicsuted by Judge Olney there should
coms in as Rule 2 the rule presented by the Reporter ss Rule 1, with slight

modifications, to read es follows: "Rule 2. One Form of Action and One

iode of Procedure. Hereafter there siall be only one form of action and

one moae of procedure., The form of action shall be known as *eivil action!

and the procedure shall be known as 'ecivil procedure.'™

Rule 3
Line 2 - After the word "either" insert the figure "1" in perentheses;
after the word "or" insert the figure "2v in parentheses. After the figure
"2" substitute: "by both filing the complaint with the elerk of the court

and delivering the summons and a copy of the complaint to the marshel.”

Line 4 - Insert between the words "such" and "delivery"” the words "filing

and."

time for service."




PROOKKDI ML T SDAY o APRIL 16, 1938

The Meeting was enlled te order at 2;00 PeRe Dy the fesretary, ajer
rdger . Telmanu, who presided.

Fules of Civil Proeedure, Textetive Drui$ III, Mareb,.1938, taken wnder
eensideration.

Rule 3, (eontinued)

JUIGR JLREY. Chenge lines 18, 16 and 17 te resd as follews: "A velustary
sulmission by the defendant $0 the jurisdietion of the oourt shall %o the
oquivalent of servies of sunmang amt eawplaint wpon him,”

WAJR TOLWMAK. iIn the Nose to $he :mprame Oours, C%h line fron the bettem of
PoAs, iRee’S "By or" aftar "filed~. -

Rule 4
Mo RAMROND, In e Title, insert "Fora and" after Tawmons *,
kine 3, strike “irewn” snd insert "prepared-,
Lise 8. 3trike “er otber defeunse”.
Lines 18, J8, 17. The sentemce Veginning "In all eases” 1s stvickem out ol
Rote is neds to eonaider 1t ia Ruls 6 under marehsl outside the 4iotrics.
MR, RAMIOND. Liwe R5. Befors the 200024 "and” snd the werd “ecmpleint*
izsert the words "of the",

JUDGR OLMEY. Lises 25, 26 and 27 and the first werd of 1ise 30 Ve resé as fellowss

“ef Colwsbis and also whensver the valisity of mm order of » eosmissiea, beard,
departnems or other governmental agensy of the United Seates 18 attasked in the
a8tion by semding s copy of the suirions :md of the eamplaint by registered mail
0 sueh ageney”,
JONBE OLWEY. Line 88, The lest sentence of suddivision 1 ef seetinn () i %o
remd: “iffiéavis of sueh serviee and neaiding shall de filed with the sourtd,”
Ik, In every ease throughout tre rules where a requiremeat for filing
is spesified, 1% shall be in vords "filed sith the e,

“Re MNROAR. Line B8, .5trike “/fridevit” and substisube "Preof",
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Pule 4 (oontinued)
¥Re MORGAN. Line 38. After the werd "by” insers "deliveriag & oepy of the

Suamons GRd of the camplaint to the ehief exesutive offiger thereof er by",
MAJOR ILMAR, Lisa 22, After the word "proeess ' insert “on my sudh defendant”,
YAYOR TOL¥Af. Ling 38, Strike ous “a mentally” and {nsers the word "ap®,
VAWM TOLMAN, Line €, Retwecn the words "and” and Yoomplaing” insert the
words "of the",

JUXIE OLERY. Line 7. 9%rike ous the words "& eopy” and substitute the word
"oopian”,

Lisee 37, 3G, 35, 7o de strieken und the following to bs substituted;
“peraonally or by lesving eopies thereof at his dwelling house er wewal
Plese of abode with soxe odult pereon who is & member of his househeld.”
Ling 42. Netwesn the words "and” and "earplaint” insert the werds "ef We".
MAJOR TOLMAN. Linme 48. :trike out "s mentally” and insers the werd “aan,
Line 2. After the werd "process” ineert "on suek”.

ﬁg. S.
DEAR CLARK. "AS the regquest of sny party the clerk of the sowrs shall fesue

subposnss $0 sesure the testinony of witzesses. £ subpeesa shall state the nems
of She eourt and the title of the setion, shell be dirested %0 ene or mere peresas
by name ané shall command essh sush persen $o agtend and give Sestinony &t a hear- .
ing or trial of the sotion or the taking of his deposition at @ time and plage
therein meeifiod. “hen the requesting party so requires 1t the subpeena shall
elaso samranl any sueh nerson to produse the haoka, pepers or the Sosuments
designated therein, aubdject, homever, to the provisions of Rule 38, sWbdivision
{a) relastins to Z2epositionn, -

“A subpoens requiring the attendanee of 6 vitness at a2 hearting or trial
uay be served st any plase within the district and at sny plase without She
dietriet within 100 riles of the plsee e¢i the \hearing or trial spesified in the
sudpoems,” (Lines S=P apd 15-22 of the substitubed Grefs.)

VTR OLIEY Feferved $he ruls bask 10 Whe leperier fur re-drafiing,




e HAVVONT, Chenge TiSle %o \‘i_?s.—".?l'uoul ervice and Proof of Aewvies”.
nEryt o1 L, Idve B, Tuke out the vord “proper® and insert “ether” befure the
word “peraon”, reeond sentenes $o read as follows; "ill other preg¢ess, nosas
and firsl, merved in any distriet, nuall be served by the marassl thareof, by
his deputy or by sems perssn spesielly appointed by the sours for the nrpose, "
MRe MIRBAN,  Firet seutenes t0 resd; “Lervice of a suzons or a suhpoems nay %
zade by the marshal, dy hia deputy, or by auy other parsin not « party who is
of sousd misd aad 2] years of 8ge ar over. :erviee of all other prosess, Lesne
and finsl, shall be made by the marshal of the distrist wherein the servies s
made, by his depuly, or by soms person apeoinlly appainted by the sewrs fer
$had purpase.

VATIE TOLMAN, Ling 6. Inaert "The" as the bogiuning of the line.

JUDGR OLNYY, Linme 6. ©ctrike cus the word "Heturn” and substitute therefes
"The proof”, ifter the word "mmde” iusert °in writing”.

Line &. Jesaer$ the word "end” befora the word "aball-,

WRe WKOROAR. Lime 9. Put @ period after "depusy”. nit the braskebed naterial

beginning with $he last three wnrdg in lins 9,

2ule 7.

JUTGE 01ITEY. Seetion (a) of this rule e $o be striecken out,

JGE OLNEY. Change tho sestense beginning fn lims 8 and running as feor 6owa ap
the word "uttornmey” {n line 11 e read as follows; TEvery ether plealing, every
%ritten mosion, and every written notiee, Rppearance, claim, derant, or offer aall
ba served on one of the attorneys far every psriy affected thereby either by

dalivery of o oopy thereof to sush attarney,~,




PROCEEDINGS THURSDAY, APRIL 16, 1936, 8:30 p. m,

Rule 7
JUDGE OLNEY - Substitutes the following for the first paragraph of

subdivision (b): "Every pleading subsequent to the original complaint,

every written motion, and every written notice, eppearance, claim, de-
mand, offer, or similar paper, and every order required or permitted

to be served shall be served on each of the perties affected thereby.
If any of such parties has appsared by an attorney or attorneys, service
upon him shell be made upon his attorney or one of them unless other-
wise ordered by the court or unless the service is of an order dis-
obedience of which is punishable as contempt or of an order to show
cause why the party should not be punished for contempt, in which

cases service shall be made by handing to the party personally a

copy of the order. Service upon an attorney or upon a party personally
shall be made either by meiling to him at his address a copy of the
pleading or other paper to be served or by the delivery of a copy to
him. Delivery of a copy within this rule shall mean handing the at-
torney or the party a copy or leaving a copy at his office with his
clerk or other person having charge thereof, or, if there be no one in
charge of the office, by leaving suéh copy in a conspicuous place there-
in, or, if the office be closed or the person to be served had no of-
fice, leaving it at the place of his usual abode, with some adult per-

son who is a member of or resident in his family. Service by mail

shall be complete unon meiling.
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Subdivision (¢) - MR. MORGAN - Suggests, instead of the last sentence, whieh

begins in line 36 and ends in line 39, the following: "All papers used or
read on either side in connection with the application for an order or a
hearing thereon shall be filed with the clerk before the order is mede

or entered unless filing be dispensed with by order of the court."

Line 36 - MR. MORGAN - Suggests inserting after “circumstances" the followe-

ing: "including an order to diamiss or an order for judgment by default.®

Line 35 - MR. MORGAN - Suggests inserting after the word "f£iling™ the

words: "and in any event before the action is callsd for trial,"

(e¢) Filing Papers. The summons and each Pleading must bes filed with the

clerk of the court by the party in whose behalf it is served within f&v&-‘5*‘:’—
days after notice from the adverse party requiring such filing, and in any

event before the action is called for triel. TFor failure to comply with

such notice the court may maeke such order as it deems Just under the eirecum-
stances, including an order to dismiss or an oréer for judgment by default.

All papers used or read on either side in connection with the application

for an order or a hearing thereon shall be filed with the clerk before the

ord%r is made or entered unless filing be dispensed with by order of the

court.




PROCEEDINGS FRIDAY, APRIL 17, 1936

The Meeting was called to order at 9:00 a.m. by the Secretary,
Major Edgar B. Tolmen, who presided.

Rules of Civil Procedure, Tentative Draft III, March, 1936, taken
under consideration.

Rule §

DEAN CLARK. Mr. Moore is to re-draft rules 5 and 35 with the poseibility
in mind of combiring those two rules and introducing them at a later place,

perhaps after Rule A6,

Rule ¢
JUDGE OLNEY. This rule to be re-vamped by Dean Clark to include pProcess
generally sand tc provide for amendment of process in accordance with the

existing statute.
Rule 32

MR, HAMMOND. Title. Between "Scope" and "and", put the word "Use".

MR, MORGAN. Substitute the following for (a): "At any time after jurisdiction

has been obtained over any defendant or over the res in any civil action the

testimony of any person mey, whether a party or not, st the instance of any party,

be taken by deposition upon oral examination or written interrogatories for the

purpose of discovery or for use as evidence at the trial oxr for both purposes.

But the deposition of & person confired in any prison may be taken only by leave

of court on such terms as the court may prescribe.

DEAN CLARK. In (a), after the first sentence, insert "The attendence of
witnesses may be compelled by the use of subpoena as provided in Rule A
with reference to subpoena,"

MR, SUNDERLAND. Suggests the matter of numbering parsgraphs and subsections
uniformly throughout be referred to the Reporter.

JUDGE OLNEY. Mr. Moore is to include in Rule A6 an eppropriate provision

similar to the lest sentence of Rule 32.
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Rule 32 (continued) :
JUDGE OLNEY. In line 10, after the word "corporation”, insert the words l
"partnership or association".
JUDGE OILNEY. The third p aragraph of subdivision (a) of this rule to reed:
"Deposition to perpetuste testimony may be taken either in accordance with the
provisions of U,s.C,, Tit. 28, § 644, or in accordance with the practice of
any stete wherein the deposition is taken.
JUDGE OLNEY. Line 27. The words "s0 taken" are to be omitted.
MAJOR TOIMAN. Line 33. Insert befcre "deponent" the words "testimony of",

MR, MORGAN. Lines 34-40 inclusive. For (2) in subsection (c), substitute

the following: "The deposition of a party, or of an officer, director or
managing agent of & public or private corporation, partnership or corporation
which is a party, may be used by an adverse party for any purpose, but it shall
not be used by any other than an adverse party for any purpose except impeach-
ment of the deponent, unless the court finds that the deponent is unable to
testify in person."

MR. MORGAN. Lipe 42. After "corporation" insert the words "partnership or

association”. Lines 43-44. Strike "in addition” and substitute "including",
JUDGE OLNEY. Line 48. After the word "or" are to be inserted the words "out

of the Gistrict and",
DEAN CLARK. Lines 55 and 56. After the word "parties™ strike "or their

representatives® and substitute ", their representatives or =miccessors in

interest,”.
DEAN CLARK. Rule to be rearranged to take care of arrangenent and titles of
subsections.

Rule 33

SENATCR PEPPER. Lines 11-14 inclusive to read as follows: "No deposition shall

be teken before a person who is a relative or employee of such attorney or

counsel or is finencielly interested in the ection.™
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Rule 36.
Line 3. Strike "is not in default".
Line 17, Strike "an adverse" end substitute "another"

Line 19. Strike "adverse".

Rule 37.
SENATOR PEFPFR. In line 3. After the word "who" strike out the words
"is pot in default and",
MR, MORGAN. Change subsection (a) to read as follows:

"(a) A party desiring to teke a deposition upon written interrogatories
shall serve upon every other party to the action who mey be affected thereby the
written interrogetories and a statement of the nemes and addresses of the persons |
who are to answer them., Within five days thereafter any party 80 served my
serve cross-interrogetories upon the party proposing to tske the deposition.

The latter mey within three days thereafter serve re-direct-interrogatories
upon any party who has served cross-interrogatories. And within three days
after being served with re-direct-interrogatories, a party may serve re-cross-
interrogatories upon the party proposing to take the deposition. After the time

for serving all such interrogatories has expired, the party proposing to teke

the deposition shall serve upon all parties upon whom interrogatories were served
a notice stating the name and address of the officer whom the deposition is to be
taken."”

In (b), change the comma in line 2 to e pericd, and for the rest of the
paragraph substitute the following: "The officer shall with reasonable prompt-
ress teke the testimony of the witnesses in response to the interrogatories and
prepare the deposition in the menner prescribed in subdivisions (c¢) amd (4) of
Rule 36. He shall attach to the deposition the notice and interrogatories re-
ceived by him, and shall certify end file or mail the deposition in the manner

prescribed in subdivision (e) of Rule 36."
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Rule 39
Line 16. After "or" substitute "™may make or withdraw objections to items
previously listed".

Rule 40

SENATOR PEFPER. Lines § and 9. Substitute "a party" for "any party"

Rule 41
MR, MOFGAN. For (a) substitute: "In any ciwvil action in which the mental
or physical condition of a party is inwvolved thé court in which the action
is ﬁanding may order him to sudbmit to ean exsmination as to his physicel or
mental condition. Such order may be made only for good cause shown after
a hearing following reasonable notice to the party to be examined amd to
;11 other parties, and shall specify the time, place, manner, conditions and
scope of the examination and the perscn or persons by whom it shall be made.”
SENATOR PEPPER. Line 8. In (b), change "Each"™ to "Every" and insert "an"

after "such”,

Rule 42
Line 11. The final cleuse shall read as follows: ™nor be used against him

in any other proceeding,"
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Rule 5 - REDRAFT

SENATOR PEPPER. ' The typewritten draft now before us for consideration as a
possible substitute for Rules 5 end 35 is emended by including a nsw subsection
(d) which 1s to be identical with subsection (c) down to and incluiing the words
"sibpoena issued” in line 21 or the original Rule 35, Tentative Draft III. The
residus of the matter in that subsection to be omitted.
JUDGE OLNEY. Line 2., After the words by the clerk” insert "under the seal”®
80 that it will read: "A subpoena shall be issued by the clerk under the seal
of the court.”
MR, MORGAN, In lieu of lines 26~32 inclusive, insert the following: "If a
party who has given notice of the taking of a deposition of a witness by oral
examination feils to serve a subpoena upon him and the witness becasuse of sush
fajlure does not attend, the court may order such party to reimburse any adverse
party who, in person or by attarney, attends because he expects the deposition
of that witness to be taken, for all reasonable expenses, including attorney's
fees, incurred by him in so attending.”
SENATOR PEFPER. Without objection, the typewritten matter in the m;lo as
pPerfected will become Rule A following Rule AS.

It is understood that the action just taken has the effect of substituting

the new rule to follew A6 for both 5 end 35.




PROCEEDINGS, FRIDAY, APRIL 17, 1836, 1:30 p. m. (Senator Pepper presiding)

Rule \=" , Subpoena
(To follow A6--formerly typewritten Rule 5, Subpoena)

Subdivision (b) Subpoenas for Taking Depositions--Place of Examination -

MR. CLARK - Suggests the following in vlace of the first sentence: "A
copy of the notice to tzke a deposition, as provided in Rule 36, and an
affidavit of proof of service thereof, shaell constitute a sufficient

authorization for the issuance of subpoenss for the persons named therein

by the clerk of the distriect in which the deposition is to be taken."

Subdivision (e¢) Subpoenas for a Hearing or Trial - MR. CLARK - Suggests

the following in place of the first seatence: ™At the request of eny
party subpoenas to secure the testimony of witnesses at & hearing or
triel shell issue by the clerk of the district in which the hearing or

trial is held."”

Rule 43

Subdivision (&) - JUDGE OLNEY - ioves as a substitute the following: "If

a party or other witness after being duly sworn refuses to answer any
question, a refusal may be considered a contempt of the court in which
the action is pending or, if the witness is under subpoena from the court
of another diastrict, a contempt of the latter. If the witness, in refus-
ing to answer, does so at the suggestion or instigation of a party or an

attorney, such party or attorney may slso be considered in contempt."

Subdivision (b), line 6 - JUD3® OLNEY - The words "whether under subpoena

or not" should ve omitted.

Subdivision (e¢), line 22 - 'm, SUNU_RLATD - ~fter the word flacted" intro-

duce "ressonzoly ana," and omit the last four words of line 23.
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Aule 44

Lines 8 to 1l - JUDGE OINEY - Change the last sentence to read: "If the

court finds from such pleadings, depositions, affidavits, and testimony
that there is no substantial issue of fact affecting the right of the
moving party to juugment eand that he is entitled to a judgment, it

shall give juugment accordingly."

Rule 45

Subdivision {a) - JUDGE OLNEY - Change the first sentence to read: "Any

party seeking to recover upon a claim, counterclaim, or cross-claim may,

at any time after serving the pleading presenting the claimymove for a
summery juogment in his favor thereon." 1Insert at the end of the paragraphs
"Juigment in this mannecr may be rendered in an action for declaratory re-
lief."

Subdivision (b), lines 10 to 12 - JUDGE OINEY - Change the first sentence

to read: "A party seeking to defend against a claim, counterclaim, or
cross=claim may, at any time after service of the prleading presenting
his defense, move for a summary Judigment."

Subdivision (c), line 26 - IR, MORGAN - Strike out the word "cross-examined"

and substitute "present"™ for it, and add at the end of the line the words
"for examination or cross-examination."

Subdivision {d) - IFAJOR TOLM:N and IR. MORGAN - Strike out subdivision (d)

and substitute (d): "should it appear from the affidavits of one opposing
the motion that he cannot present by afficavit facts essential to the
Justification of his Opposition, the court may refuse the application for
Ju.gment or oruer & continuance to rermit affidavits to be obtained or
depositions to be taken or discovery to be had, or may make such other order
as may be just,"

Subdivision (e), lines 38 to 41 - Change to read: "Should it appear to the

satisfaction of the court at sny time that any of tnhe affidavits referred to
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in this rule were p.esented in bad faith, or solely for the purpose of de-

lay, the court shall," etc.

Rule 46
Lines 4 to 8 - JUDGE OILNEY - "the court, at the hearing of the motion, by
examining the pleadings and the evidence before it and by interrogating
counsel, shall, so far as may be conveniently possible, ascertain what
material facts sxist without substantial controversy and what material
facts are actually and in good faith controverted."

Lines 8 to 15 - JUDGE CINEY -~ Make read: "It shall thereupon make an

order specifying the facts that appear without substantial controversy,
including the extent to which the amount of aamages or other relief is
not in controversy, and directing such further proceedings in the action
as may be just. Upon the tricl of the action the facts so specified
shall be deemed established, and the trial shall be conducted accordingly,

unless the court, for good cause shown, sets aside its previous order."

Rule 6 - typewritten rule

Subdivision (¢) .Amendment - JUDGE OLNEY ~ Amended as follows: "The court

mey at any time, in its discretion, and upon such terms as it may deem
Just, allow any process or uroof of scrvice thereof to be amended, where
the emendment will not vrejuuice or injure the rarty against whom the

process issued.”

Rule 8
Line 4 - Strike out the woras "except that" and substitute "other then."

Lines 5 and 6 - lMake read: "taking any action under Rules 420 end A21 {B)

and the time for taking an eppeal as proviced by law."
Line 9 - 3Strike out the wor.s "be extended so as to."

Lines 11 to 13 - 'aJ0R TOLXAY and JUDGE QOIKEY - 3Strike out snd substitute

the following: "The period of time recuired for the doing of any act or
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the taking of any proceeding shall not be affected or limited by the ex-
piration of a term of court. All unfinished business of a term is au-
tomatically continued to and may be proceeded with at the next term,"

Line 15 - Refore the word "hearing" insert "time specified for the,"

and strike out the word "thereon,"

Line 16 - NAJOR TOLIiAN - 3Strike out "or by oruer of the court" and in-

sert after the words "fixea by these¢ rules" the phrase "or by spe~ial order
Oor by a standing rule of a distriet court."

Line 17 - Strike out the word "provisionally."

Line 22 ~ After the words "other action" insert between commas "if any,"

Rule 9

Passing over for the moment. 1o be taken up later in our session.

Rule 10
Line 2 ~ Strike out the clause "and pleadinss amenuing or supplementing
them."

Lines 3 and 4 - Let read: "(a) & complaint; (b) an answer; (c) where pro-

vided by these rules, a reply, anu such further pleadings as the court
may order,"
Line 5 -~ Omit the words "or of a co-defendent."

Lines 11 to 13 - Strike out the parentheses.

Line 13 - Strike out "hearing on the."”

Lines 13 to 15 - YAJOR TOLIAN - To be rewritten as follows: "The rules ap-

plicable to pleadings snall also apply to all vapers provided for by these
rules so far as concerns caption, signing, end other metters of form."

Lines 16 ard 17 - 'R, MORGAN - Change to resad: "Jemurrers, plees, and ex-

ceptions for insufficiency of a pleasding shall not be used.”




PROCEEDINGS FRIDAY, APRIL 17, 1936

The Meeting was called to order at 8:15 P.M. by the Secretary,
Major Edger B. Tolman, who presided.
Rules of Civil Procedure, Tentative Draft III, March, 1936, taken

under consideration.

Rule 6, TYPEWRITTEN RE-DRAFT

MR. MRGAN. Lines 19 and 20. Strike all after the word "amended" line 19

and substitute the following: "unless it clearly appears that material
Prejudice will result to the substantial rights of the party against whom

the process issued."

Rule 11
MAJCR TOIMAN, Line 1. 1Insert "personally" before "signed”, meking the first
line read "Every pleading shall bve personally signed by".
Line 9. Strike out the words "the purpose of" and insert after ™Phis rule®”
the words "with intent to defeat its purpose,” so that line 9 will read:
"of this rule with intent to defeat its purpose, it may be stricken from the
files as shem and",
Line 12. Strike out the words "of the purpose of the" and insert "of this",
Line 16. After the word "pleading," insert the words™and shall be"

Rule 12
MAJOR TOLMAN. Line 3. Change the word "docket™ to "file".
MAJOR TOLMAN. Line 4. Strike out the word "pursuant” and insert the words
"as provided in".
MR, MOORE. Line 6. Strike out the words "it states". -
Line 7. After the word "side" insert "be stated with an appropriate indication

when there are other parties”,

Rule 13
MAJOR TOLMAN. Line 13. Strike out the word "provisions" and substitute

"obligations set forth in",




Rule 13 fcontinued)

Line 19. Strike out the words "be treated as"™ and substitute therefor
"have the effect of",

Line 22. sStrike out the words "to controvert with qualifications" and

) sgystitute the words "to deny in part",

Line 27. After the words "subject to" the following: "the obligations set
forth in%. . B

Line 28. Strike out the words "which must be Pleaded to by these rulesn

and substitute therefor "to which a responsive Pleading is required”.

Rule 14
JUDGE OLNEY. Line 4. Strike out the words "the legal existencet.
Line 5. Strike out the word "or" at the beginning of the line., Add after
the words "be sued" the words "nor the legal existence or character of an h
artificial person that is made a party except to the extent required to show
the jurisdiction of the court?.
Line 13, Strike out the word "directly” and substitute "generally~.

Strike out all of (2) and substitute the following: "Malice, intent,
knowledge or other condition of the mind of a person my be averred gensrally
without ﬁe necessity of setting up circumstances from which it may be inferred
but in all averments of fraud or mistake the circumstances from which the fraud

or misteke may be inferred must be stated with particularity,"”

MAJOR TOIMAN, The meeting adjourned after consideration of paragraph (2)

in Rule 14.
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P%CEEDDIGS SATUHDAY. APRIL 18. 1936
The Meeting was called to order at 8:00 p.m. by the cha.imn, Senator

Pepper, who presided. B
mllee or c1v11 Proeedure. 'rentative Draft III March, 1936, taken
under eoneideretion.
7 Rule 14 7
MR, MOORE. Lines 11-15 inclusive. Strike ont all of (2) end qubdt:ltutb
~ therefor: "(2) In all 'arvem:entsr' of freud or mrieteke:the circumstances
constituting & fraud or mistake must be stated with particularity. Malice,
intent, knowledge or other condition of mind of & person may be averred
generally.” -
| ‘Rule 30 ' , R : 4

SENATOR PEPPER. Lines 147, 15, 16. Put & eani-colon after merits and ltrlh

the rest of line 14. The balance of the sentence to stand,

Rule 31

SENATOR PEPPER. Lines 1, 2, 3. Strike the riret sentence containod in ].inu '

1, 2, and part of 3, end eubetitute thereror- "In case a party diu m the
claim is not thereby extinguished the pending ect:l.on shell not abate and tho 7

court may upon motion order the substitution of the proper parties.”

SENATOR PEPPER. Lime 3. Strike out "fremain]” and keep the first alternative. 1

MAJOR TOIMAN. Line 4. After the words "of the issues" insert the words “so tr:l.abl.

of right by Jury". . | T
Line 6. After the words "service of" strike out the words "an answer" and

substitute thereror the words "the last pleading and" so that it will resd /.
"twenty (20) days after the service o: the last pleading and”, Strike out the ',

residue of line 6 and all of line 7 and line 8 down to and including the words -

"issues of fact:".




2.
Rule Al (continued)

SENTATOR PEPPER, Lines 10, 11, 12, Put a period after "action" and strike

out the second set of bracketed material.

Line 21, Put a period after "parties" and strike the rest of the line.

Alternative Rule Al

SENETOR PEFPER. In line 3 which begins with the words "Any party mey", after

the word "issues” insert the words "so triable as of rightn,

Rule A2
MAJOR TOLMAN, Line 3. Strike out the words "of fact".
Line 12. Strike out the words "of fact".

Lines 14, 15. Strike out the bracketed material in these two lines.

Line 17. JUDGE OLNEY. Add the following paragraph: "The court may also
by an order made in advance s0 specifying try any issue,not trieble by jury

i as of right,with an advisory jury."

Rule A3

————-

Lines 6,/and 7. Strike out the matter in brackets in these two lines.

/
lipeting adjourned at 10:00 p.m.




CESUING L OB MY, T 18, 1906

The Uretfrs oma erlled (o orderat %:18 w.au, Dy the Clistrmen, “enntor
depper, ho prealied,

les of tvil Froesiure, fentutive ' r-ft IJT, “arel, 1076, taken
under conzidoratiam,

Rule A4
SO LT, Line 4. Inesrt after the word “pleintiff” the worde “dy writtea

statovent”,
Line 12, ‘fter the aemi-colon fnlloxing the word “shown® adds "if the complain$
hise heon filed sueh written stuterent by the plaintiff shrll de filed vith the
court and 1f it line not been flled shall %e delivered to the defondant,
SREAPOR PYPPY, Linge 7-12 inel. trike out all matter in the subsection be~
ginning with the words “evcept that an action in line 7 enéd enfing with "esuse
shown}” ia line 12,
Line 2, - fter the word “without” etrike "a final cetermination of i%s merits"
and substituts therafor the ward “prejwilce”,
Lines S50, 51, In subsestion (k) strike out the words "a determinstien of the —
merits” anl sbatitute the word "prejudice” 5o that these 1imes will reeds
"all other moces of disnimeing am netion without prejudiee ars abelirhed,

Jines 2O, 21, Gtrike out these two lines and substitute: ““hea the plaiatiff’s

plending feils to disclose or his evidence falls %0 esSablish his right t0 recswver

and she cours 1o of apinioh”,
SRS, Line 3. In subseetion () efter tis word "dilistenes” insert the werds

“opr has falled to comply with thess rules or *ith say order of She eswrt”.

Line 31, icsert sfter the wors “abolished” the folldbing: “exsept whers the eswrs

sxpressly Cinéds Shat the dismissal with prefudice »ould work iamjustice~,

A3& » new subsection as follows: “(1) Ry the court whenaver in its ‘issreSiem

f
18 finds that any other dieposision »ould work manifest injusSiee,” no .




L.

tlule A8 Y DUAKRT

SR CLARF . of'ter the sopdn "nited -tates” in line 12 starting a new sentenes
‘ke the following fzsert: “A party may shos that sy witnees has made stateeate
oontrediatory to hir Sestinony 2nd" und strike the word "Andv,

JUIQk OLMKY. Lime 6. <trike out the word “heretofore~,

Linge 30-40, strike out tiesc two lines end aubstitute therefor: "a solema

affirmation may be acaepted in lisu thereof,"

ule A7
Linee 1,2, cubstitute the indefinite for the definite artieles: “No formal oxoepiien -
to & Miling or an order” ste.

JENATR DED tR.  Line 8. “trike out the words “during the esurse of She efvil

setion”,

JUPOE CLHEY. Lime 4. :Srike out "if" aund sudstitute "Shet”.

Ling 7. After the somi~colon follo:ing “the court” strike the rest of She 1lime
~ end all of 14no 6, substitute the following: “and §f & ruling or oxder be mde

vithout & party having an oportunity to ohject therete uiﬁjoﬂhl noed Yo

made by him,”

Hule Al0
t' JUIGE OLMFY. Lins 34, ~fter the words "inconsistent with eash other” fasers the
» following: "and one or more are likewise inconsistent with the gemeral verdiet~,

ale ill
¥H, HORGAM, Line 11. “trike com:s afler “inwlve:” ant substitute & peried.
Subatituts for the rest of the paragreph the following: "AfSer She Jury hao -
besn dissharged, the oourt shall procesd to zake sush determination of She motfen
es the ends of Justiee shnll recuire. 7f no verdiet has Desn roturasd, the sowrs
may order juizment as if the requested verdies had deen direstet ,or may order s
- Bg% tr“l, 1f a verdiet has been returned 1t nay order judgmens upoa the verdiet

or & new trial,

or jwigneat es if the recuested verdict had been ﬂmtcd,

Strike out the ‘lterantive ule 411 in braskets.
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Rule Aell {continued)

CTRATOR PYPTEY,  lteruntive fule A-11 to.be the smme es the first alternative

with the nddition of the proviso whioh now appsars in breskets in lines 18 to 19,

Rule AL
JUTGR OLEYY, Strike sentence beginning in 1ime 7 and ending in 1ime 10 asd
substitute therofor the words "Ho party rsy ussizn as errer the giving or e
failure to give an instruction unless he shall have objected Shereto befers e
Juryns retired stating distinctly the matter to shiich he ob jeets and the grounds
of objeetion,”

L]

Rule 213
JUPGE OLNEY. Linee 8, 6. :triks the rest of tie line after "uade only” and all

of 1ime 6 up %o the sentense bosh'mng ":hen sush a referenee is -'u.- ond
sdbatitule 1n lieu theredf: "in 6sse it wpyears that the eeurd eamnot otherwise
£1ve %o 1ts other business the sttention end despateh rensomably required)”

Rule Al4
JUCOR OLEXY, Lime 17, let the sentenee emd with "$0 melw Ris repert.” and stribe
ot the dalanes of the line, subatituting therefor: "Netiee of |y mé spplicati
shall be given to the master who shall thereupon eertify %o the seurs hie axplane~

tion of may pmst delsy and the reeson for any future delay that e may feresss.”

Rule AlB
LAJUR TULEAN.  5trike out in 1ine 1 the words "‘ubjeet to the provision of Rule A8,
ABd degin the rule dy sapitalising the woré "the” at the bezimning of _ga_z..
LENATOR FEPI'BRe Line 8, “trike out the vard "so" before "specify”.
CAJGE TUXAN, Line P4, trike out the wonie "of the perties assounting™ a¢ the

ond of the esentence.



4.

{continued)

JUDGRE OLNIY. Lineg 9«18 imcl., S$rike out balanee of the paregreph Yoginning

with "He” in line & end aubstitute the following: "ie may require the produstion

hoefore him of evidemee touching all meatters contained in the referease insluiing
the produstion of all books, pmpers, vouchers, Joeuments and writings apphieadle
therete. He may rule upon the adnissibility of evidense unless etherwise direeted
by the order of veferenee nvd shall have the authority $o swear witmsses ead |y
himself exenine them and the parties to the sstion.”

SRR PEPPTR.  Lime 18, “iule 5” %0 be stricken snd replaced dy "mle ———
Line f1, ~Rule 39" should he “hule ___ ",

Hule Al6
SEMATOR PEFPER. Lime 8. trike out the words “sescmpany them with® sal sbebitute
the wards "rsturn 10 the ocourt with them” |
MR, UORIAN, Lines 19-26, Neginning with "bus shall” in lims 19, strike ous every-
thing dewn to aird inoluding mester” in line 26 and sudstitute Mr. Mergea's cemment

as follews: "but within ten (10) days efter being served with aetice of $he
filiag of the report any party may ssrve objsstions to the repers upes all ether
parties to the reference. Afted hearing the parties thereen, the eowrs may alepd
the repars, orif it 1o satisfied that prejudiecinl error or misteke has deem

cocmiitted by the master, it may modify $he Tepors or rejest 1% in Whole eor i pert



Prieniniwas UHDAY, AURITL 19, 1936
The Mesting was omlled to order at 2115 p.k. by the Seretary, Mejor

tdger Be Tolmen, vho presided until the Chairuan, :.enator Pepoer arvived.

‘ales of Civil Proecedure, Tentative Iraft 11I, Ynreh, 1936, taken under
sonsideration,

Rule Al?

JUIGE OLNEY. Lines 8, 6, 7. To be stricken and to resd as follewss
"% the provisions of kule /l3., The compensation 0 be allowed %0 & mmeter
shall de fixed by a court am suoh emspensetion shell be",
SKRATOR PEPPER.  Lime 18, strike the word "ia” at the end of lime 18,
ling 1S. :trike the words “acoordamee with the provisions of Rule e
Ling 14. Strike $l» word “Shereof”.

Rule 18

TFNATOR PEPPER.  Lime 8, 'ubatitute "entered” for "reslered”.

Lise J. Imsert "determined” after the words "issws ar isswes”,

Ling 8. :3trike the werds "if warrented by the pleadings, preef oy othervise,",
Ling 10. utrike out the word “rendered” and subetitute in lisu thereef the

worés "or order ensered-,

ule 219

SEHATR PRPURH.  Line 8. 4trike out the ward “mentally” and after "incempetant”
insert the word “persom,” so thet {t #ill reads "who 1s Dot an infemt o insenpetend
person,”,

VAJOR TOI#AN. L 1. Hfrike owt after the word "sun” geverythiag that is Shere

=S

end substitute "which to bs made cartain requires nothing mors than emmputation.”

Ling 16. :trike out the word "generally”,
ILine 18, :trike "nentally” =ad finsert “person” after “insempetent”,

Line fl. sStrike out the words "make sporopriste orders therefor and may",

Line 24, trike out “Tubdivisions (a) and (b) shall be followed” ané sudstitutes

“fhe foregoing provisions shell apply".




2.

Rule ARN .

RFR TOLMAN. Ling U. Ad4 after the conelusion of the sentenee ending with
the words “"ecomelusions of law.” the following: "or o amend the Julgnent . ”

end sirike the period after "law" |

GWATGR PEPPER.  ttrike lines B and 9 and subatitute "court ehall have power ¢o
peh the Julgment if sny hes hean entered to tnke néditional testimeny, e enend
ar make ngw findings of feet and conclusione of law and to enter a new Seiment,*
HAJOR TOLMAN,

Lize 4. substitute "if" Cor the word "whetherw,

Ling 18, o¢riks “or upon e ninutes of the cours, or hoth” anld substitude
"Shat faet will be stated."

BDaE OLNEY., Line 18. strike “grounde” end subshitute "motion~,

Ling 1V. 5triis "stated in the moticn for new trial do not appesr wpom the
mimstes of the court” an? sukstitube “for the new trial is e be besed wpea
affidavise”, |

Ling 19. “"amy” to de chamged %o "sueh”,

Re WRGAR, Chaage the present (s) o0 becouw (f) and substitute as (o) e
follewings "(e) A% smy time within ten (10) deys after She extry ef as order
for juigment or the reception nf o verdict, the court may of 198 ewn notion
order & msw $riel for any resson for whieh it night greaat a new wial wpea
wmotion of a party.” The above i@ taken from iy, Morgma's eamments e page 4

of this wmile.,

Jule A2)
JULGY LYY, Line 9. Insert “therein” nfter "errors’ and substibute “and” for
"or" before "errors“. -
Line &, BRefore ',!ég':ian of sny” inzert “on”, “udbstituts “on” for "apon” in the
s line.
iipe 9. Insert after “orders"” the xords "or other parts of the recard~,

SRMATOR IPYER, The seeond altem~tive of subdiviaton (a) 1s aceepted with

ehanges a8 adove indignted,




Be

Ruls 2] (contimued)

CENATOR PEPPER, Line 2)1. Before “eourt" shange “the” %0 "av, substituting
e indefinite for the definite article.
Ling 87, The rule shall otop with the werd "proceeding”,

PEAR CLANK. Line £, utrike out "including those required %o be heard defere

three juiges,” e» that it will reads "In all astions tried withous a Jery, Whe
eourd shall” ete.

Lings 6, 9, 10, :trike She ssntense begimming in lime 8 with the werds "The
findings of 2 master’ and swWhatitute therefor "The findings of & master ghall
% She extent $o0 -hich the court adopts them be considered a8 the findings of
the eourt.

Rule AS4

SFHATOR PYPPEH, The tragketed natter {s t3 be retained.

Rule /R8s

YR, BNSSOND, Iing 3, Strike "thereby”

Ling 8. Strike out the secand bragketed astter. etain the first bresteted
asterisl omitiing the bDrmekete. After "Suprene Court™ imsert "zf the United
9tates” and follow with the words "governing sueh ss sppesl”,

Rule A5

IFAN CLARY, (Cheange Whe subdivirions from mxserisal % alphsdetieal.

UERATR PIPTER, Line 8. Otrike "elerk of" and the mesber (1),

Line 6. Refain the words "af appeal”, put & perio” "~ mméd strike out the rest of
that subdivision.

Lime 11, :trike “snd” and insert the words “shall specify ¥he wmeunt smd surety

of $he bond on mppeel or of tha superseleas bYond if any anl the surety therein;”




4.

Rule ALBL (eontinued)
PRe HAMMONT S  Line 23, “fter the words “hond on appesl shall be” insers
"filed" #0 that it will read "on appeal shall be filed im the s of” ete.
Line RE. After "neceesary” put = perfod. After the period insert "If no smh
bond or m suporsedess hond has been filed with notice of sppeal the appelles may
Bove to dimias the appesl,  fSer sush ton! hes been filed with the elerk of the
oourt the appelles ey object to its form sad sufficiency” ete, and strike owt
the balanes of line 20 bagimning "but an fprelles may™ down %0 and ineluling
"oourts” in line 29.
SENATOR FE2iEe Lime 36. : trike "on the appeal™,
Line 40, :%rike the vords "in its discretion”.
Ling 45, -Strike the words "order otherwise" and substitute $herefer “fix anetine
SR or Order ssourity other then by way of bond.”

DEAR CL/RY, First bracketed material ns corrested sceepted and the sesend dMragheted

material oan m out.

R R8s
SENATOR Peviie The metter in breeke's is to stend as part of the rule Sl fs %0
be modified thua: “:hen & joint party is not a party %o um e Sulgnent
rendered for ar ageinst him shall not be affested by the juignent reniered en sush 7
appeal insofar es such Julgmeat eonserns legal relations betvesn hin end others than
sweh of the joint perties as have appesled; but he shall be bownd by the zﬂ-é
on ek appeal insofar «s it consarns legel reletions detween him emd such others

of the joint parties as have appealed,”

Fuls A30
SENATR ™ PUKS,  Alterpative rule, 1lins 4. -ubstitule "securing satisfaction of
Judzment™ for the words “responiing to-,

The sesond alternntive as correetédd is to astand rether shan the fires,




-

Rule A3l

TENATOR “EP“Hi, To bring thie rule before the Chsirman es to «t'7ieability

of msking the ¢hange,
JUIGK OLXYY. Ling 14. “fter the word “ehown” inaert “or uhless the party agmisst
whom the order is Alrested consents thut 1t nay de extended for s longer peried.”

5%rike eut the word "amd” and atart new sentance with "The".

Aule ALZ,

Re sesond paragraph of this rule., This matter is reported by the subecamittes
es sn important natter to be included in the rules slthough the draf$ of the rele
hed nos been submitted to the »hole (oramittee,

It is unferstood thet the Heporter will make the Pmd paregraph of ASS es 48
now stands $he subjeot of a seadond rule to follow “Depesit in Oeurd”,

SENATOR PrPPER. Line B, 2trike out “eler:” snd substitute "eourd”.

Line JO. strike "elerk of the" so that 1t will read:s “depesited with the eeurt” ebe
Lines 18, 13, Strike the worde “by the clerk snd shall be" and mbatitute "and”
0 fhet i will read: "chall be deposited anl with drewn” ete.

‘ale A3S,
MAZ'R THRANe The rule ns dietated dy /ajor Tolmsn is as fellows:

of J $ for < 8 Agts $1e. If an
order or juigment, interiosutory or fimal, direats the performanse of aay speeifie
o, as, for example, the sxecution of a conveysnce of lamd or the delivery of
desds or other dommn)ssnd the aiscbedient rarty, after noties of the order or
Judmn)fau. to comply therewith within the tize specified, the eourt may direet
tiest the aet be done mt the cost of the disobedient narty by same ather person
sppointed by the court wumt tie net shen 3o done shall have liks effeet as if dome
by sueh nerty, The alerk sball)nn npplication 2€ the pardy entitled 4o pe rfarmanse

p)
iasue & writ of attechrent r sequestration azainst the property of the dsohediend



- 6.

Pule A'® (eontinued)
{3t Pole )

P8y to compel nhadience % the orcer or judgreut. The sourt nay aloso yrogesd

epelust sush party for « gontenpt, In lieu of direoting a cuuveyunse the juwiguea$
viny divest the title to property, resl or personal, out of eny of the parties and
ey vest {t in athan’and sueh fxicrent shell havs =11 the ferce snd effeet of &
sonveysnee by sueh parties executso: in Que Corr of law. “henm any order or juig-
nent ia for the delivery of possesuton, [upon proof by affidavis of a Camand Ny
delivery and & refusal $o obey the oarder or Jmlpmu)} the puarty shell bo eatitled

$0 a writ of exsoution or aysistance.” /{

Rule A36

SFNATIR PEPVER,
The Heparter at the request of the subcenmittes will prepare & gontise aad

sirmpls alternative for Rule A6, moGelled on the docketing of Signants within
the limits of a state in counties other thaa %he oounty ia whieh %he Juigaent
was Teadersd sad shem this uboommities reports te the Chaimman of the whels
Comittes we will submit that =s the recawnadatioa of the Subeemi ttee, together
with Fule AYS in the fora presented by the “eporter.

Line 46, :triks She belunse of the line deginning with “amy cround mffidlient™
and all of ling 47 en? subutitute the vords “the ground thas $he stastute of

linitations of the forum would bar m wetion thereen,”

31 ]
SENATIR PUPUFH. Lime 16, :fter "entering” insert "defaulss or”.
Ling 17. cStrike "es provided in Sule AlG,"
Lines 1%, 0, s5trike out "any sued process, juigmsnt, order er other proseesding”
and fingert "they~,
/mvm JLERY, Limea 7-12 {pel. “trike the entire psragreph uﬂ substitute therefer;
"All trials or hearings uson the serits shall be conducted ir open court and 0

far ns corveniently paseible in the rezular curt rmom of the cours. All other




7.
Rule 4% (eontinued)

(JULGE OLKEY)

sote or procesdiags which it is euctabeut upon he eow't to do or culluct my be
dons or evidugtod by the Juige tlereof in chanbers, that {s, withuut the sttendangs
of the clerk or other court offlcials and st any place efither within or withews the
Giatslot srovided ac hearin; shisll be couducted outside the distriet vithout the
cossemt of ull partios to the hﬁsrlngy

SRNATIR PRPPRIG.  Breoketed matter in lines 30 sné audbsequent limes stays ia,

itule A4D
Mg HADGIEN. Brecketed mstter “or srsonal” {n ling 20 stays ia.
HATOR TOLLANe Libpe 14. A8 the enf of the lins after the words "fur Srial®
ud: the words "by jwry”.
Lise 8, Afver the ward “therwwon” eirike "and’, After tlm word "appesrenees”

insert “and tll asts of the court”,

Rule A4l
The Reporter is requestel to include as parts of the rale the matter mew
ingluled in the casment on page 4.
i A48
Line 6,
JUTOR ANEY, After "also all” inser$ "further-.

Limes 8, S, Tet the sentence end with the word “injustise” end oress ous

recainder af the ertence,.

tisotllz ndjoumes at 7:30 p.m.
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SNCYFUING: @R AY, 1L 29, 1976

Too lieeting was oalled to order st 2179 a,m, by the noting ehairmmn,
Juige dlney, who prasided,

ules of Civil Procedure, Tentative Lraft T1I, tareh 1976, tmken
under consideration.

tule 27

Strike out lines ¥ and 10 emd substitute the following; ‘“Whemn persons,
who sre not indispensable but ~ho ought to be parties if oomplete relief is
$to be seecorded ns betwesn the mri/dinal parties, have not besm made parties
and are subjeet”,

In line 23, insert after the word “"aceorded” "es betweenm the origiaal
parties,

Fursuent to previous instructions, i'ajor Telnan presented the follewing
Tules

Teterial lrror Must Affirmstively Appesr, No error or defess ia any raling,
order or other wetion of the court or in anything done or omitted $0 be dene Sy
the court or by any of the parties to the uetion shall he grownd fer a mew $risl
or rehesring or for ssifin; aside & verdiict or reversing, anmulling er ctherwise
disturbing & judgment or order unless it cleurly appears that material pmjuitige
to the substential rights of the objecting party has resulted therefrom.”

This rule was agcented and it vas agresd thet it should be entitled "uMaterial

ieror bust Affirmstively /ppear”; and should follow Rule A24, T.D, III.

Hule A26
strike out the period at the end of line 44, insert a scours and add the
following: "end shall be orinted as jyrovided by lew.”
In Alternative Rule 126, 1t wne agreed that subdivision (4) chould beooms
(e) and the following accepted 28 the new subdivision (4); ‘
"(d) The sppellete court may by stemiing rule require that the printed briefs
of the parties shall reprocuce those portions of $he recard whieh may be nscessary

o the understanding of the parties’' respective assicnments of error.”




g,

IS wam agreed that the last paragreph of the Note te the Suyrems Osurs

should be expahded $0 adequately state the Califarnie am Illinois previsiens
relagive te recerds on appeal.

A






